DEVELOPMENT IMPACT FEES

IN THE ROCKY
MOUNTAIN REGION

Editors

Valerie E. Hart
Research Associate
Rocky Mountain Land Use Institute

Christopher ). Duerksen
President
Rocky Mountain Land Use Institute




ABOUT THE INSTITUTE

The Rocky Mountain Land Use Institute at the University of Denver College of Law engages
in a variety of educational and research activities related to public interest aspects of land
use and development. In addition to providing educational opportunities for students at the
College of Law through internships and research projects, the Institute sponsors workshops
and symposia for land use practitioners and citizen groups on specific land use topics. The
Institute, working closely with both the public and private sector, also undertakes and
supports research and service projects related to fand use and development in the Rocky
Mountain Region. The Institute operates in affiliation with both regional and national
advisory boards, the members of which are among the leading practitioners and academics
in the field. The Institute is entirely financially self-sustaining with funds generated by its
activities and publications and by gifts from Institute sponsors.

Copyright 1994 - The Rocky Mountain Land Use Institute
College of Law, University of Denver

1900 Olive Street, Denver, Colorado 80220

Phone (303) 871-6275, Fax (303) 871-6711

All rights reserved. No part of this book may be reproduced in any form or by any means,
electronic or mechanical, including photocopying, or by any information storage and
retrieval system, without permission from the publisher.

This publication is not intended to render legal advice. Its sole purpose is to act as a
foundation for further research in each respective jurisdiction.



The Rocky Mountain Land Use Institute

Coliege of Law
University of Denver

Regional Advisory Board

Ralph Becker
Bear West
Salt Lake City, Utah

Donald Elliott
Department of Planning
Denver, Colorado

Thomas Grimshaw
Grimshaw & Harring, P.C.
Denver, Colorado

Douglas Jorden
Kane & Jorden
Phoenix, Arizona

Anita Miller
Anita Miller, P.C.
Albuquerque, New Mexico

Mary Kay Peck
Gallatin County Planning
Bozeman, Montana

Thomas Ragonetti
Otten, Johnson, Robinson,
Neff & Ragonetti
Denver, Colorado

Darlene Sisneros
McGeady, Weston & Sisneros, P.C.
Denver, Colorado

David Spencer
Worthington, Lenhart,
& Carpenter, Inc.
Gillette, Wyoming

Thomas Strickland
Brownstein, Hyatt, Farber & Strickland
Denver, Colorado

Robert Trenka

Fuller and Company
Denver, Colorado

National Advisory Board

J. Thomas Black
Urban Land Institute
Washington, D.C.

Prof. Fred P. Bosselman
T - Kent School of Law
Chicago, lilinois

Linda Bozung
Brobeck, Phleger & Harrison
Los Angeles, California

Prof. David L. Callies
University of Hawaii
Honolulu, Hawaii

David Doheny, National Trust
for Historic Preservation
Washington, D.C.

Robert H. Freilich
Freilich, Leitner, Carlisle
& Shortlidge

Kansas City, Missouri

Prof. Eric Damian Kelly
lowa State University
Ames, lowa

Prof. Douglas Kmiec
University of Notre Dame
South Bend, Indiana

Prof. Daniel Mandelker
Washington University
St. Louis, Missauri

Dwight Merriam
Robinson & Cole
Hartford, Connecticut

Edith M. Netter
Netter & Associates
Boston, Massachusetts

Sally Oldham
Scenic America
Washington, D.C.







TABLE OF CONTENTS

Acknowledgments ... vii
Contributing Authors .. ....... o e e RN e BT T AT e o SETe o e et e ix
Foreword . osamms ssvdis. G oo o o WG SR EEERETE « F5T ST « o v e emre Xi
I. Development Impact Fees: An Overview  ..... SEIMNEAES & e e e e WUE e e el 1

Valerie E. Hart

Il.  Arizona Development Impact Fees . ..........cc0iiiiinnneennnnnnnns 7
Douglas A. Jorden

I1l. Colorado Development Impact Fees ... .........c.0iiinivrennnnnnn. 17
Christopher ). Duerksen, Thomas Ragonetti
and J. Thomas McDonald

IV. Idaho Development Impact Fees . ............c0ouviiuiniunennnsnnn. 29
Valerie E. Hart

V. Kansas Development Impact Fees .. ... .....coiimnn v nunnnnnn.. 33
Richard J. Lind

VI. Montana Development Impact Fees ........ Ve e R e R CEEEE e s e 39
Richard M. Weddle

VIl. Nevada Development Impact Fees . ............vieerennnmnnnnnnn. 43
Charles K. Hauser

VIIl. New Mexico Development impact Fees .... S sa et e e e 47
Anita P. Miller

IX. Utah Development Impact Fees .. .. ........i'ueremenmmneenn 63
Ralph Becker and Rulon Dutson

X. Wyoming Development Impact Fees ....... ofi SRR ST e e e 71
Valerie E. Hart



Appendix A - Impact Fee Ordinance for the City of Leawood, Kansas
Appendix B - Table of States Impact Fee Enabling Legislation

Appendix C - Colorado Statute on Impact Fee Accounting
(Colo. Rev, Stat. 29-1-801 - 804)

Vi



ACKNOWLEDGEMENTS

This book would not have been possible without the generous contributions of the
many people involved in this Institute research project. The Institute gratefully
acknowledges the imagination and foresight of Tom Ragonetti and Chris Duerksen without
whom this project would not have been undertaken. The Institute also wishes to extend its
warmest thanks to Ralph Becker, Rulon Dutson, Chuck Hauser, Doug Jorden, Rick Lind,
Anita Miller, Tom Ragonetti, and Rich Weddle. Their individual contributions form the
heart of this book.

The Institute also extends its appreciation to Esther jones, of the College of Law staff,
whose cooperation and computer skills made the timely production of this book possible.
Finally, a special thanks to Valerie Hart for her extraordinary efforts as both a contributing
author and co-editor of this book.

Edward H. Ziegler

Professor of Law

Executive Director

Rocky Mountain Land Use Institute

vii



viii



CONTRIBUTING AUTHORS

Ralph Becker is a planner and lawyer with the consulting firm of Bear West in
Salt Lake City. He also teaches courses as an adjunct professor at the University
of Utah in environmental planning, policy and law, environmental assessment,
and public lands. He serves as Chair of the Salt Lake City Planning Commission
and chairs the Salt Lake City’s Zoning Rewrite Committee. He is a past president
of the Utah Chapter of APA.

Christopher J. Duerksen is the Senior Vice President of Clarion Associates, Inc., a
national real estate counseling firm. He directs the firm’s Denver Office. Mr.
Duerksen is a lawyer who has written and spoken nationally on a variety of land
use, planning, and environmental topics. He has also drafted many land use and
environmental ordinances and regulations and represents both public and private
sector clients. He is a past chairperson of the American Bar Association’s
Committee on Land Use, Planning and Zoning, and formerly directed Denver’s
Gateway/Stapleton Development Office.

Rulon Dutson is a planner with Bear West in Salt Lake City. He is a Masters
candidate in the University of Utah’s Public Administration Program.

Valerie E. Hart is a graduate of the College of St. Benedict in Minnesota and is a
].D. candidate at the University of Denver, College of Law. She is a research
associate for the Rocky Mountain Land Use Institute.

Charles K. Hauser is a Deputy District Attorney with the Clark County (Las Vegas)
District Attorney’s Office, Civil Division. For the past ten years, he has
specialized in zoning, land use planning and water related issues. Mr. Hauser
graduated from Southern Methodist University in Dallas, Texas, with a Bachelor of
Arts in Business Administration/Real Estate in 1978 and received a Juris Doctor
Cum Laude from Loyola Law School in Los Angeles, California in 1981. He has
been admitted to practice in both California and Nevada.

Douglas A. Jorden is a founding member of the Kane Jorden & von Oppenfeld
law firm in Phoenix, Arizona. He was Town Attorney for the Town of Paradise
Valley, Arizona from 1978 to 1982 and has been in private practice since 1982.
His practice now emphasizes land use and zoning, municipal law, environmental
regulation, and real estate transactions. From 1990 until 1992, Mr. Jorden served
as Zoning Hearing Officer for the City of Phoenix. He is currently the Chairman
of the City of Phoenix Environmental Quality Commission and Chairman of the
State Bar of Arizona’s Continuing Legal Education Committee. Mr. Jorden is the
co-author of Arizona Land Use Law, published by the State Bar of Arizona, and
has lectured extensively on land use and environmental issues.

iX




Richard ). Lind is a Deputy County Counselor for Johnson County, Kansas. He
received his B.A. from the University of Kansas in 1976, and his J.D. from the
Washburn University School of Law in 1983. His area of municipal government
practice emphasizes land use law. Prior to his joining the Johnson County Legal
Department, he also served as an Assistant City Attorney for the City of Topeka,
Kansas.

Anita P. Miller is a practicing land use attorney in Albuquerque, New Mexico, in
the firm of Anita P. Miller, P.C., representing New Mexico municipalities and
counties, as well as the State of New Mexico and Indian tribes, on land use,
growth management and environmental matters. She is Executive Director of the
Southwest Land Use Institute, a non-profit corporation which provides education
programs on land use issues, and is an adjunct professor, teaching Land Use Law,
at both the University of New Mexico School of Architecture and Planning and
School of Law. Miller is the 1993-94 Chair of the Section of Urban, State and
Local Government Law of the American Bar Association.

Thomas Ragonetti is a senior shareholder and director of Otten, Johnson,
Robinson, Neff and Ragonetti, P.C., a leading commercial law firm in Denver,
where he specializes in land use, government regulation and urban and real estate
development law. He represents private sector clients locally and nationally in
matters involving complex governmental approvals and large-scale development,
and he is active in civic matters including the same issues. He has degrees from
Harvard Law School and in City Planning from Cornell University. He is an
adjunct professor in the School of Architecture and Planning, University of
Colorado at Denver and the University of Denver, College of Law. He serves on
the Colorado Land Use Commission, and is a member of the board of the Rocky
Mountain Land Use Institute.

Richard M. Weddle is staff attorney for the Local Government Assistance Division
of the Montana Department of Commerce, Helena, MT. He is a graduate of
DePauw University, Greencastle, ind., and received his juris Doctor degree from
the Indiana University School of Law, Bloomington. Mr. Wedd!e concentrates his
professional efforts in the area of land-use law and is the author of the Montana
Zoning Digest (1989) and the Montana Subdivision Law Digest (1992 and 1994)
published by the Department of Commerce.



FOREWORD

Christopher ], Duerksen'

This second in a series of research monographs published by the Rocky Mountain
Land Use Institute focuses on the increasingly controversial subject of development impact
fees—charges assessed against new development to pay for the cost of improvements like
water and sewer lines, roads, drainage facilities, and the like.

As detailed in the report that follows, impact fees are becoming a way of life in many
communities across the Rocky Mountain West. While fees for services such as water and
sewage treatment have been imposed for years in many communities, local governments,
faced with growing taxpayer resistance to general tax increases to pay for new facil ities, are
expanding the use of impact fees to cover schools sites and buildings, parks and trails, and
public safety facilities like police and fire stations. Not surprisingly, this broader use has
met with resistance from the real estate and development community. As a result, we are
witnessing an increasing number of challenges to impact fees in the courts, and legislative
action in some states,

Impact fees are likely to become more firmly established as a fact of life as local
governments face increasing fiscal constraints. Indeed, if experience in other states is any
guide, we can expect local governments in some jurisdictions to push the use of impact fees
for a variety of new services, improvements, and impacts. For examplte, in California, a state
that has over two decades of experience with impact fees, a growing number of
communities are experimenting with development fees to mitigate impacts on wildlife
habitat. in other states, fees are being assessed not just for school sites, but buildings as
well, and for libraries, community centers, and other public buildings for which new
developments create a need. And in Texas, hardly a bastion of liberal land-use practices,
state officials have proposed that golfers who want to expand a golf course at a state park
pay a "toad fee" in addition to greens fees to provide funds to protect an endangered toad
on the property.

As the use of impact fees expand, an increasing number of legal questions are being
raised. Proper enabling authority is often a key issue. In some Rocky Mountain states like
f[daho and New Mexico, authority can be found in detailed state enabling legislation. In
others, like Colorado, local governments look to home rule authority or powers implied
through court decisions when enacting impact fees. Implementation and administration of
impact fees is another significant issue. And overlaying all of this is the uncertainty about
some aspects of impact fees created by the United States Supreme Court in a land
dedication case, Nollan v. California Coastal Commission, which raised as many questions

'Chris Duerksen, Senior Vice President and manager of the Denver office of Clarion Associates, is President and
Chairman of the Board of the Rocky Mountain Land Use Institute.
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as it answered. The Court has recently decided to review a true impact fee case, which may
help to settle some of these issues.

Given this state of flux and uncertainty, the Institute felt that a thoughtfut examination
of impact fee law and practice in the Rocky Mountain States was overdue, This report is
intended to provide a general overview of key legal issues involved in enacting an impact
fee program in any state with tips and advice on how to implement and administer impact
fees in a way that is not only legally defensible, but efficient and equitable to landowners
and developers. This general discussion is followed by chapters that focus on impact fee
law and practice in each Rocky Mountain state.

This report would not have been possible without the important contribution of
leading lawyers from across the region who authored the individual state chapters. The
Institute is indebted to them for their excellent work. A special note of recognition is in
order for Ms. Valerie Hart, a third-year student at the University of Denver School of Law,
who did an exemplary job not only in writing part of the report, but in riding herd on a
group of lawyer authors who can be as hard to handle as a bunch of maverick yearlings.
Due to her conscientious efforts, the report was produced on time in record fashion.

We at the Rocky Mountain Land Use Institute hope that the land use and
development community finds this publication to be valuable, one that serves the Institute’s
goal of promoting rational, thoughtful consideration and debate of key land use issues facing
the Rocky Mountain West today.

xii



Chapter I

DEVELOPMENT IMPACT FEES:
AN OVERVIEW

Valerie E. Hart

Unprecedented growth in the Rocky Mountain region', combined with increasing
reluctance on the part of taxpayers to approve tax increases,” has forced local governments
to explore alternative methods of financing infrastructure and services for new development.
Impact fees are emerging as the land use tool of choice to grapple with serious capital
financing shortages.’

Impact fees are charges levied by local governments against new development in
order to generate revenue for capital funding necessitated by new development.? Impact
fees generally include five elements:

1. The fee takes the form of a predetermined money payment;

2. It is assessed as a condition to the issuance of a building permit,
occupancy permit, or plat approval;

3. It is imposed pursuant to local government powers to regulate new
growth and development and provide for adequate public facilities and
services;

4. It is levied to fund large-scale, off-site public facilities and services

necessary to serve new development;

5. The amount of the fee is proportionate to the need for public facilities
generated by new development.®

Rocky Mountain states enjoyed economic growth rates of up to 5% in the past two years while the national
average was 1%. jordan Bonfante, Sky’s the Limit, Time, Sept. 6, 1993, at 20.
? For example, in 1991 Colorado voters amended the state constitution to require voter approval of any new tax
or tax increase. Co. Const. art. X, sect. 20.

3 Or:~ 3 states had explicit impact fee enabling legislation prior to 1987. That number has now risen to twenty

states as of ihe close of the 1993 legislative session. Martin L. Leitner & Susan P, Schoettle, A Survey of Impact Fee
Enabling Legislation, 25 Urb. Law. 491, 492 (1993),

4 julian Conrad Juergensmeyer & Robert Mason Blake, Impact Fees: An Answer to Local Covernment’s Capital
funding Dilemma, 9 Fla. St. U. L. Rev. 415, 417 (1981).

Brian W. Blaesser & Christine M. Kentopp, Impact Fees: the "Second Ceneration ", 38 Wash. U. |. Urb. &
Contermnp. L. 55, 64 (1990).




Impact fees shift the cost of providing new development with infrastructure or
services onto developers, and, in cases of residential development, ultimately to
homebuyers. Some critics have attacked impact fees as adding to the cost of development
and decreasing the availability of affordable housing.® Others believe developers are forced
to pay for pre-existing needs of the community which are more appropriately redressed
through general revenue funds.” Despite these criticisms, the use of impact fees continues
to grow.

Impact fees are generally collected prior to issuance of a building permit in the form
of a flat "per unit" fee or are calculated based on the proportion of demand the development
will have on public facilities. Examples of public facilities that may be financed by impact
fees include: sewer lines, storage tanks, and treatment plants; drainage facilities; solid waste
recycling stations and landfills; libraries; parks and recreational fand and facilities;
fire/femergency medical service stations and vehicles; police facilities; administrative
facilities; and schools.?

Legal Issues

impact fees generate three principal legal issues. First, the local government must
have sufficient legal authority to impose impact fees. Second, the impact fee must comply
with state and federal constitutional limitations.? Finally, the fee must be crafted in such
a manner as to not be a tax.

Enabling Authority

Many states have resolved the problem of authority through passage of explicit
enabling legislation.”® In the Rocky Mountain region, the Idaho,” New Mexico'? and
Arizona"® legislatures have enacted legislation specifically authorizing impact fees. Impact
fee enabling legislation has the effect of requiring local governments to follow explicit
procedures for imposing impact fees. In those states that have not passed explicit enabling
legislation, local governments have traditionally relied on police power and home rule
authority to impose impact fees. For example, in Colorado, cities and counties have
successfully relied on statutes authorizing local governments to impose fees and charges for

& Leitner & Schoettle, supra note 3, at 491 n. 2; See generally Charles ). Delaney & Marc T. Smith, Development

Exactions: Winners and losers, 17 Real Est, L, J. 195, (discussing economic effects of impact fees on housing markets}.
7 Stephen ). Roy, Developer Exactions and !mpact Fees, Colo. Law. {Jan. 1990} p. 67.

& Martin L, Leitner, introduction: The "Cameboard” and the Rules of the Game, 25 Urb. Law. 481 {1993),

Leitner & Shoettle, supra note 3, at 493.

See chart of state enabling legislation infra at Appendix B,

""" Idaho Code 67-8201 et. seq. (Supp. 1992).

21993 New Mexico Laws Ch. 122,

" Ariz. Rev. Stat. 9-463.05: Ariz. Rev. Stat, 11-1101-1109.
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public improvements,’® or on home rule or charter provisions to justify imposition of
impact fees or dedication requirements.”® In contrast, Montana courts found general police
powers to be a sufficient basis for some exaction authority. Specific authority for each
Rocky Mountain state is addressed in subsequent chapters.

Constitutional Limitations:
Traditionally, state courts have applied one of two tests to assess the constitutionality
of impact fees:

1) The Specifically and Uniquely Attributable Test. This is the more restrictive standard.
Under it, an impact fee may only be imposed to alleviate impact that is "specifically and
uniquely attributable” to the development.'® This test is generally not applied in any of
the Rocky Mountain states.'”

2) The Rational Nexus/Reasonable Relationship Test. There is some dispute among
commentators as to whether the "rational nexus" standard is more restrictive than the
"reasonable relationship" test.”® While most Rocky Mountain state courts have interpreted
them to be the same, the issue has vet to be definitively resolved. Hopefully, this will be
settled in 1994 as the U.S. Supreme Court has accepted an impact fee case for review.
Dolan v. City of Tigard, 854 P.2d 437 (Or. 1993).

The rational nexus/reasonable relationship test was actually used by states long before
the United States Supreme Court adopted it in Noflan v. California Coastal Commission."
Despite the fact it involves a land dedication, not an impact fee, Nollan is considered the
landmark case for impact fees. In Nolfan, a California regulatory agency conditioned
approval of a building permit for a beachfront home on the owner’s grant of a lateral
easement which would permit the public to cross the private beach behind the house. The
stated purpose of the condition was to prevent the new house from creating "psychological”
and "visual” barriers to the public’s view of the beach. The United States Supreme Court

" City of Arvada v. City and County of Denver, 662 P.2d 611 (Colo. 1983) (storm drainage charges).

" Co. Const,, art. XX. City of Colorado Springs v. Smart, 620 P.2d 1060 (1980); Zelinger v. City and County of
Denver, 724 P.2d 1356 (Colg. 1983).

'* See Krughoff v. City of Naperville, 369 N.E.2d 892 (. 1977},

"7 Butsee discussion of Monger v. City of Helena, Lewis and Clark, No. 43004, 1979, an unreported Montana case,

in Chapter VI. of this publication where "specifically and uniquely attributable” test applied in Montana.

" Most notably, the reasonable relationship test is utilized in Coiorado. See discussion of Colorado impact fees in

this publication. Colorade courts have interpreted the rational nexus and the reasonable relationship standards to be one
and the same,

¥ 1075.Ct. 3141 (1987). Many other states applied the "rational nexus” test or a version of the test prior to Nolflan.
The test was first seen in Longridge Builders Inc. v. Planning Board, 52 N.J. 348, 245 A.2d 336 (1968). Arizona courts
stated the rational nexus test in Transamerica Title Ins. Co. v. City of Tucson, 23 Ariz. App. 385, 533 P.2d 693, 698
{(1975), Utah applied the rational nexus test Call v. City of West Jordan, 614 P.2d 1257 (Utah 1980)(Call i, rev'd an other
grounds, 727 P.2d 180 (Utah 1987), and Colorade courts applied it in Beaver Meadows v. Larimer County, 709 P.2d 928
(Colo. 1985) and Loup-Miller Construction Co. v. City and County of Denver, 676 P.2d 1170 (Colo. 1984},

3



held this easement unconstitutional because it failed to "substantially advance a legitimate
government purpose.” The easement failed because there was no relationship between
allowing public traverse across the private beach and ensuring the public’s view of the
beach from the street.

After Nollan, it is generally agreed that a municipality may compel a developer to
shoulder only those costs that bear a rational nexus to the impact created by the
development.?® The fee must then be earmarked and expended only for the stated
need.?’ In addition, most courts allow the imposition of an impact fee only to the extent
necessitated by the development. This precludes developers from being forced to pay more
than their "fair share" of a public facility. However, courts have generally granted broad
deference to a municipality’s method of calculating impact fees as long as the method
results in a proportionate distribution of the burden among the development creating the
impact.*

Tax vs, Fee Distinction

impact fees are frequently challenged as unauthorized taxation.” As a result, courts
carefully scrutinize impact fees to ensure they are not an invalid tax. The distinction
between a tax and a fee is simple: a tax is a general revenue-raising measure, whereas a fee
is assessed only to defray the costs of a specific facility or service.”* If a fee is substantially
in excess of the proportionate cost of the new facilities, or is not specifically earmarked for
a proposed improvement, it will be characterized as a revenue-raising measure and struck
down as an invalid tax.”

An Impact Fee Checklist
The following are some general guidelines, applicable in all jurisdictions, that might
be considered when crafting workable, legally defensible impact fees.?®

1. Ascertain proper enabling authority for each type of impact fee.

2 Bernard V. Keenan & Peter A. Buchsbaum, Report of the Subcommittee on Exactions and Impact Fees, 23 Urb.

Law, 627, 635 (1991) (citing Leroy Land Development v. Tahoe Regional Planning Agency, 733 F.Supp. 1399 {D.Nev.
1990)(clarifying that the rational nexus test is based on the needs created by, not the benefits conferred upon, a
development)).

21 St. John’s County v. Northeastern Florida Builder’s Association, Inc., 583 So.2d 635 (Fla. 1991},

2 See Zelinger v. City and County of Denver, 724 £.2d 1356 (Colo, 1986)(rational basis for calculating fees
sufficient to satisfy equal protection clause).

3 Keenan & Buchsbaum, supra note 20, at 629,

24

Eastern Diversified Properties, Inc. v. Montgomery County, 570 A.2d (1990)

3 DaviD L. CALLIES & ROBERT H. FREILICH, CASES AND MATERIALS ON LAND USE, 386 (1986).

% Christopher ). Duerksen, Development Impact Fees — The Colorado Experience, (May, 1993) {prepared for 1993

Colorado Land Use Planning Workshopsh.



Establish a direct link between the impact fee or exaction being
imposed and the development. This may be done by relying on
national standards (in the case of parks, for example) or evidence of
actual need for facilities or services based on past community
experience.

Provide clearly articulated and, where possible, detailed standards for
assessing the amount of the impact fee or exaction. Again, this might
be done by relying on national standards or on the actual cost of
improvements.

Establish the cost of the facility or improvement to be provided through
the impact fee and an equitable method to apportion the cost among
developments that necessitated the expenditure. Remember the key
word: "Proportionality." Guard against overassessment.

Adopt and follow proper accounting procedures. Do not commingle
funds from several different fees.

Make sure funds collected are actually spent for prescribed
improvements.







Chapter 1.

ARIZONA
DEVELOPMENT IMPACT FEES

Douglas A. Jorden

Introduction

The use of development fees is common in Arizona. Development fees "are charges
levied by local governments against new development in order to generate revenue for
capital funding necessitated by the new development."' Several Arizona cases upheld
various types of development fees in the 1970’s, even though there was no explicit
"development fee" statutory enabling authority. In 1982, the home building industry
supported legislation intended to establish state-wide standards for municipal development
fees. As a result, Ariz. Rev. Stat. § 9-463.05 was adopted which authorized municipal
development fees.? Legislation authorizing county development fees was added in 1990

! J. Juergensmeyer & R. Blake, Impact Fees: An Answer to Local Governments’ Capital Funding Dilemma, 9 Fia.

5t. U. L. Rev. 415, 417 {1981),
! Ariz. Rev. Stat. § 9-463.05 provides as follows:
§ 9-463.05. Development fees; impaosition by cities and towns

A, A municipality may assess development fees to offset costs to the municipality associated with
providing necessary public services to a development.

B. Development fees assessed by a municipality under this section are subject to the following
reguirements:

1. Development fees shall result in a beneficial use to the development.

2. Monies received from development fees assessed pursuant to this section shall be placed in
a separate fund and accounted for separately and may only be used for the purposes authorized by this section,
Interest eamed on monies in the separate fund shall be credited to the fund.

3. The scheduie for payment of fees shall be provided by the municipality. The municipality shall
provide a credit toward the payment of a development fee for the required dedication of public sites and
improvements provided by the developer for which that development fee is assessed. The developer of
residential dwelling units shall be required to pay development fees when construction permits for the dwelling
units are issued.

4. The amount of any development fees assessed pursuant to this section must bear a reasonahle
relationship to the burden imposed upon the municipality to provide additional necessary public services to the
development. The municipality, in determining the extent of the burden imposed by the development, shall
consider, among other things, the contribution made or to be made in the future in cash by taxes, fees or
assessments by the property owner towards the capital costs of the necessary public service covered by the
development fee.



with the enactment of Ariz. Rev. Stat. §§ 11-1101 through 11-1109.°

In October 1993, Division One of the Arizona Court of Appeals handed down the
first appellate decision directly interpreting either the municipal or county statutory scheme.
In Home Builders Ass'n of Cent. Ariz. v. City of Scottsdale,* the court approved the
imposition of development fees by the City of Scottsdale for the financing of future water
sources by holding that a municipality’s factual determination as to the need for and amount
of development fees "should be upheld unless clearly erroneous, arbitrary, or wholly
unwarranted.” This paper will focus on the statutory provisions, pre-statute cases which
may provide some guidance for post-statute litigation, and this recent appellate decision that
has broadly construed municipal authority to impose development fees.

Enabling Authority
The statutory provision allowing the imposition of development fees is different for
municipalities and counties. These differences are significant.

5. if development fees are assessed by a municipality, such fees shall be assessed in a non-
discriminatory manner.

6. In determining and assessing a development fee applying to land in a community facilities
district established under titte 48, chapter 4, article 6 [Ariz. Rev. Stat. § 48-701 et seq.], the municipality shail
take into account all public infrastructure provided by the district and capital costs paid by the district for
necessary public services and shall not assess a portion of the development fee based on the infrastructure or
costs.

C. A municipality shall give at least thirty days’ advance notice of intention to assess a new or
increased development fee and shall release to the public a written report including all documentation that
supports the assessment of a new or increased development fee. The municipality shall conduct a public hearing
on the proposed new or increased development fee at any time after the expiration of the thirty day notice of
intention to assess a new or increased development fee and at least fourteen days prior to the scheduled date of
adoption of the new or increased fee by the governing body. A development fee assessed pursuant to this section
shall not be effective until ninety days after its formal adoption by the governing body of the municipality.
Nothing in this subsection shall affect any development fee adopted prior to July 24, 1982.

The county development fee enabling statute is Ariz. Rev. Stat. § 11-1102, which provides as follows:
§ 11-1102. Development fees; limitations

A. Counties may assess, impose, levy and collect development fees for new development within
their jurisdictional limits only pursuant to the development fee reguirements of this chapter. A county may not
assess, impose, levy or collect a development free for a public facility unless it had adopted a development fee
ordinance for the public facility for which the development fee is collected.

B. Development fees may be impaosed only for one or more public facilities which are identified
in & benefit area plan.

: 1993 WL 440537, 150 Ariz. Adv. Rep. 47 {1993).
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Municipalities

Municipalities are given the authority to assess development fees by Ariz. Rev. Stat.
§ 9-463.05.° Fees must be used to offset costs to the municipality associated with
providing "necessary public services" to a development. Unfortunately, "necessary public
services” is not defined in the statute, and there are no Arizona appellate decisions directly
interpreting this phrase. Guidance on the proper interpretation of "necessary public services"
may be gleaned from pre-statute decisions,” local ordinances implementing the statute,®
and the more-detailed development fee statute relating to Arizona counties.

Counties

Counties are granted the authority to impose development fees to pay a proportionate
share of the cost of public facilities required to serve a new development.? "Public
facilities" are defined as "capital improvements for roadways, wastewater collection systems
and treatment facilities, effluent delivery systems and treatment facilities, flood contral,
neighborhood parks intended to serve development within a one-haif mile radius, and
potable water distribution systems and treatment facilities which have a life expectancy of
three or more years."'°

The October 1993 Appellate Decision

Home Builders Ass'n of Cent. Ariz v. City of Scottsdale," has been warmly received
by municipal attorneys, as it is a boon to the ability of cities and towns to impose
development fees for an increasing variety of capital funding needs.'? In upholding a City
of Scottsdale, Arizona, development fee ordinance, the court applied to the city’s
implementation of Ariz. Rev. Stat. § 9-463.05 the extremely deferential standard of judicial
review traditionally reserved for statutory interpretation by the state legislature and state

b In several cases predating the statute, the imposition of a development fee or tax was upheld. See, e.g., City of

Mesa v. Home Builders Ass'n of Cent. Ariz., Inc., 111 Ariz. 29,523 P.2d 57 (1974) (residential development tax on mobile
hemes and trailer spaces upheld); Home Builders Ass'n of Cent. Ariz,, Inc. v. City of Scottsdale, 116 Ariz. 340, 569 P.2d
282 {Ct. App. 1977) (water development fee upheid against equal protection claim). But see Home Builders Ass'n of Cent.
Ariz., Inc. v. Riddel, 109 Ariz. 404, 510 P.2d 376 {1973) (parks and recreation tax declared invalid due to insufficient
constitutional or statutory authority).

See Home Buiiders Ass’n of Cent. Ariz., Inc., v. City of Scottsdale, supra {water); City of Sierra Vista v. Cochise
Enter, 144 Ariz. 375, 697 P.2d 1125 (Ct. App. 1984) (sewers).

8 The City of Phoenix has adopted a development fee ordinance which lists the necessary public services:

equipment repair, fire, libraries, major streets, storm sewers, parks, police, solid waste, storm drainage, wastewater, and
water. § 29-5(B)1), Phoenix City Code.

9 See Ariz. Rev. Stat. § 11-1102, supra at note 3.

' Ariz. Rev. Stat. § 11-1101(14),

' 1993 WL 440537, 150 Ariz. Adv. Rep. 47 (1993).

Itis assumed that the Home Builders Association will seek review of this decision by the Arizona Supreme Court.
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agencies.”> Moreover, the court stated that "[a] municipality should be given deference
when determining whether an ordinance meets" the requirements of Ariz. Rev. Stat. § 9-
463.05.

As to the statute itself, the court, after review of several early development fee cases
from other jurisdictions, concluded that Ariz. Rev. Stat. § 9-463.05 adopts criteria similar
to the less restrictive "dual rational nexus test" discussed in jordan v. Village of Menomonee
Falls," for determining municipal compliance with the statutory requirements.”” Based
upon this interpretation, the court stated that a "municipality need only show some rational
basis for setting the amount of the fee in order to avoid it being ‘clearly erroneous, arbitrary,
and wholly unwarranted.”"'® The court held that both the municipality’s method of
computing the development fee and its determination that the new development will be
benefitted by the fee should receive deference in considering whether there is a rational
basis.'

The court of appeals’ decision was somewhat predictable given the broad language
of Ariz. Rev. Stat. § 9-463.05. The statute declares generally that "[d]evelopment fees shall
result in a beneficial use to the development."'® This is the only restriction placed upon
a municipality’s authority to adopt development fee ordinances. Conversely, as discussed
below, the county development fee statutory scheme is much more detailed and restrictive.
Counties may only impose development fees upon a "benefit area" within an identified
"benefit area plan," and the fee must be of "direct benefit" to the new development.” It
is unlikely that an Arizona appellate court wouid apply the same deferential standard of
review to a county’s implementation of the county development fee statutes. In fact, it is
possible that a court in the future would find the more stringent "direct benefit" or

3 150 Ariz. Adv. Rep. at 48 (quoting Edwards v. State Bd. of Barber Exam., 72 Ariz. 108, 113, 231 P.2d 450, 452
(1951)).

™ 137 N.W.2d 442 (Wis. 1965).

' The Court of Appeals found that in passing Ariz. Rev. Stat. § 9-463.05, the Arizona Legislature apparently

"adopted the less restrictive standards espoused by the dual rational nexus test." 150 Ariz. Adv. Rep. at 49. in reaching
this conclusion, the court implicitly rejected the more stringent "direct benefit test” of Gulest Assocs., Inc. v. Town of
Newburgh, 209 N.Y.S. 2d 729 (Sup. Ct. 1960}, aff'd, 225 N.Y.5.2d 538 (App. Div. 1962), overruled by Jenad, Inc. v.
Village of Scarsdale, 271 N.Y.5.2d 955 (1966), and the "specifically and uniquely attributable” test of Pioneer Trust and
Sav. Bank v. Village of Mount Prospect, 176 N.E.2d 799 {Ill. 1961). /d.

'8 150 Ariz. Adv. Rep. at 50.

7ood.

" Ariz. Rev. Stat, § 463.05(B)(1).

1 See Section IV{A) infra.
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"specifically and uniquely attributable" tests more appropriate standards of review.’®
Accordingly, it is doubtful that the Arizona Court of Appeals’ recent decision will have
significant value as precedent in a future appeal concerning the county development fee
statutory scheme.

Development Fee Statutory Scheme

Municipalities

The municipal development fee statute is relatively short and straight forward.
Development fees “shall result in a beneficial use to the development."®' Fees, which are
paid when construction permits are issued,”? must be placed in a separate account.?’
Development fees "must bear a reasonable relationship to the burden imposed on the
municipality"®* and must be assessed in a "non-discriminatory manner."?

Counties

Under a more detailed and restrictive statute, county development fees may only be
imposed on a "benefit area” for public facilities that are identified in a "benefit area plan."
# "Benefit area" is defined as "a geographic area in which public facilities are of direct
benefit to development within the area,” and "benefit area plan" is defined as "a map
identifying the benefit area of a public facility and a budget for the public facility’s capital

® See Gulest Assocs., Inc. v. Town of Newburgh, 209 N.Y.5. 2d 729 (Sup. Ct. 1960), af'd, 225 N.Y.5.2d 538 {App.
Div. 1962), overruled by fenad, inc. v. Village of Scarsdale, 271 N.Y.5.2d 955 (1966) {"direct benefit" test); Pioneer Trust
and Sav. Bank v. Village of Mount Prospect, 176 N.E.2d 799 (ill. 1961) {"specifically and uniguely attributable" test}.

#' Ariz. Rev. Stat. § 9-453.05(B)(1).

% See Ariz. Rev. Stat, 9-463.05(B)(3), 212
supra at note 2,

¥ See Ariz. Rev. Stat. § 9-463.05(B)(2), supra at note 2.
¥ The United States Supreme Court established the "rational nexus" test which requires that the government
regulation must "substantially advance legitimate state interests” in Noflan v. California Coastal Comm’n, 483 U .S. 825
(1987). Arizona courts stated a similar requirement years before Nolfan in holding that the power to impose cenditions
on rezoning is an exercise of the police power and such conditions are valid as long as the conditions are reasonably
conceived. See Transamerica Title ins. Co. v. City of Tucson, 23 Ariz. App. 385, 533 P.2d 693, 698 (1975) {fulfillment
of pubiic needs emanating from proposed land use considered sine qua non of exaction's reasonableness). This
requirement has been codified as a requirement for municipal and county development fees in Arizona. See, e.g., Ariz.
Rev. Stat. §§ 9-463.05(B)(4) and 11-1105(AN1).

% See Ariz. Rev. Stat. § 9-463.05(B)(4) and (B)(5), supra at note 2.
®  See Ariz. Rev. Stat. §§ 11-1101(7) which defines a "development fee" as “a fee imposed on a benefit area by the
fcounty] board (of supervisors] to pay for a proportionate share of the public facilities required to serve a development.”
See also Ariz. Rev. Stat. § 11-1102(B) which provides that "[d]evelopment fees may be imposed only for one or more
public facilities which are identified in a benefit area plan.”
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costs."?’

Implementation/Administration

Credit

Like many jurisdictions, Arizona provides credit against development fees for certain
payments or actions that offset development costs. For example, a municipality must
provide a credit toward the payment of a development fee for the required dedication of
public sites and improvements provided by the developer for which that development fee
is assessed.”® In addition, in determining the extent of the burden imposed by the
development, a municipality must consider among other things, the contribution made, or
to be made in the future, in cash by taxes, fees, or assessments by the property owner
towards the capital costs of the necessary public service covered by the development fee.*

Similarly, "[a] county shall not require as a condition of development approval the
construction of any public facility or other exaction for which a development fee ordinance
has been adopted unless the county credits the reasonable value of facilities advanced,
dedicated or improved by a developer against the development fees."*® Furthermore, "the
county shall reasonably provide for credits [against development fees] that reflect the present
value of contributions or exactions that new development may have made for the same
public facility."

Accounting and Fee Calculation

With respect to municipalities, the monies received from development fees must be
placed in a separate fund and accounted for separately and may only be used for the
purposes authorized by the statute.’> However, the statute does not prescribe a method
for determining the amount of the fee.

On the other hand, certain requirements for determining the amount of the fee are
imposed on counties. For example, before adopting a development fee, a county must

¥ Ariz. Rev. Stat. § 11-1101(1) and (2).

% See Ariz. Rev. Stat. § 9-463.05(B)(3), supra at note 2.
¥ See Ariz. Rev, Stat. § 9463.05(B)(4), supra at note 2,
3 Ariz. Rev. Stat. § 11-1104.

3 Ariz. Rev. Stat. § 11-1106(D). Also, "[ilf 2 development fee ordinance has been adopted to provide for
neighborhood parks, credit shall be given for any existing and planned on-site parks or recreational facility provided by
the developer.” Ariz. Rev. Stat. § 11-1106(E).

2 See Ariz. Rev. Stat. § 9-463.05(B}2), supra at note 2. See also Home Builders Ass’n of Cent. Ariz., Inc. v. Riddel,
510 P.2d at 379 (park tax struck down in part because no indication that monies collected would be used for stated
purpose).
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conduct a needs assessment for the public facilities for which the fee is to be assessed. The
needs assessment "must distinguish between existing deficiencies and new development
needs and must contain components which inventory existing facilities and identify level
of service standards for which the fee is to be assessed.”*® The amount of development
fees imposed must be "based on actual public facilities capital costs or reasonable estimates
of capital costs for the expansion of public facilities incurred as a result of anticipated new
development."**  The amount of the development fee cannot “include the cost of
remedying existing public facilities deficiencies."?

In addition, a county development fee ordinance "shall not be adopted for that cost
of a public facility which is funded by general obligation bond proceeds, highway user
revenue fund proceeds, community facilities districts or improvement districts."*°
However, county development fees "may be used to repay a developer for public facilities
constructed or paid for by the developer pursuant to a development agreement."”” Also,
a county "may recoup through a development fee the costs of excess capacity in existing
public facilities to the extent [new] development is served by existing public facilities."8

Finally, a county in its discretion may waive development fees for (1) "all
development that constitutes affordable housing to moderate, low or very low income
households [as defined by federal regulations],” and (2) "particular types and locations of
development that are determined to serve an overriding public interest," provided in both
cases that "the waiver does not result in an increase in the development fee for other
properties in the benefit area."*

Timing of Assessment

No particular statutory requirement for the timing of assessing development fees is
imposed on municipalities. Moreover, the Arizona Court of Appeals has recently held that
the municipality is not required to yield results within a given period of time before it may
assess development fees,* However, county development fees are required to be assessed
at the time a building permit is issued and may be collected, at the option of the county,

' Ariz. Rev. Stat. § 11-1106(A).

*  Ariz. Rev. Stat. § 11-1106(C).

»  Ariz. Rev. Stat. § 11-1106(G).

* Ariz. Rev. Stat. § 11-1104,

¥ Ariz. Rev. Stat. § 11-1105(D).

¥ Ariz. Rev. Stat. § 11-1105(Q).

¥ Ariz. Rev. Stat. § 11-1105(E) and (F).

“ See Home Builders Ass’n of Cent. Ariz., Inc. v. City of Scottsdale, 150 Ariz. Adv. Rep. at 51.

13




at the time of building permit or certificate of occupancy issuance or as may be provided
for in a development agreement.*’ Furthermore, county development fees collected must
be encumbered for public facilities within five years after the date of collection and must
be refunded with interest if not so encumbered, unless a development agreement provides
otherwise.*

Notice

Ariz. Rev, Stat. § 9-463.05(c) generally requires municipalities to provide "at least
thirty days advance notice of intention to assess a new or increased development fee" and
conduct a public hearing. Notice and hearing procedures applicable to needs assessments,
proposed benefit area plans, and the adoption of a development fee ordinance are required

1 Ariz. Rev. Stat. § 11-1108(A) which provides as follows:
§ 11-1108. Development fee; assessments

A. All development fees imposed pursuant to this chapter shall be assessed at the time the building
permit is issued and may be coliected, at the option of the county, on issuance of the building permit or
certificate of occupancy or as may be provided for in a development agreement. The county may provide for
payment of a development fee on an installment basis. Ali development fee ordinances shall require that real
estate closing documents involving a parcel of land or improvements for which a development fee has been
assessed or paid within five years of the closing shall include a written notification of the fact that a development
fee has been assessed or paid and the location of a public office where information in regard to the rights and
obligations arising from the assessment or payment of the fee can be obtained.

*2 Ariz. Rev. Stat. § 11-1105{A}3)(d) and (e} that provide as follows:

§ 11-1105. Development fee standards; recoupment; exemptions

A. A development fee shall meet the following standards:

3. Development fees shall be used and expended for the benefit of the benefit area that pays the
development fee. In order to satisfy this requirement, the implementing ordinance must specifically contain the
following:

{d) Development fees collected shall be encumbered for public facilities within five years after the

date of collection unless a development agreement provides for a longer term.

(e} If the development fees are not encumbered within five years after the date of collection, a
county shall refund the amount of the development fee along with accrued interest on the amount of
the fee at the average annual rate of interest earned by the trust fund during the five year period to the
owner of the property on which the fee was paid, uniess a development agreement provides otherwise.



of counties by Ariz. Rev. Stat. § 11-1107.4

Conclusion

If the Arizona Court of Appeals’ decision in Home Builders of Cent. Ariz. v. City of
Scottsdale™ stands, it is anticipated that Arizona municipalities confronted with increasing
infrastructure demands caused by new development will continue and possibly increase
their efforts to impose development fees. In addition, because this decision broadly
interprets Ariz. Rev. Stat. § 9-463.05 and applies a deferential standard of review, it is
possible that cities and towns will attempt to impose development fees for public facilities
and needs not traditionally identified as subjects for such exactions. In comparison, as to
counties, even though there as yet is no Arizona appellate decision interpreting the county
development fee statutory scheme, it is probable that not much wiil change, because of the
more restrictive requirements of Ariz. Rev. Stat. §§ 11-1101 through 11-1109.

* Ariz. Rev. Stat. § 11-1107 provides as follows:

§ 11-1107. Development fee; hearing; notice; procedures

A. The needs assessment and a proposed benefit area plan shall be submitted to the board at a
public hearing. Notice of the hearing shall be published in a display advertisement covering not less than one-
eighth of a full page in a newspaper of general circulation in the county,

B. At or after the conclusion of the public hearing prescribed in subsection A, if the [county] board
[of supervisors] decides to go forward with the proposed development fee ordinance, the board shall set a time
and date for the final adoption of the ordinance. Notice of the time and place of the hearing including a general
explanation of the matter to be considered and including a general description of the benefit area shall be given
at least fifteen days before the hearing by publication at least once in a newspaper of general circulation
published or circulated in the county and by mail to each owner of record in the benefit area. A new or

increased development fee assessed pursuant to this chapter is not effective until ninety days after its adoption
by the board.

™ 1993 WL 440537, 150 Ariz. Adv. Rep. 47 {1993).
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Chapter [l

DEVELOPMENT IMPACT FEES IN COLORADO

Christopher J. Duerksen
Thomas J. Ragonetti
J. Thomas Macdonald'

Introduction

The use of impact fees to finance infrastructure necessitated by new developments
is becoming increasingly common in Colorado as in many Rocky Mountain states. Often
called service extension fees, utility connection fees, or development fees, these charges are
typically assessed in Colorado communities to finance new roads, sewer and water lines,
parks, and other public facilities that are built to serve new developments. However, for
a variety of reasons, local governments are going beyond these typical improvements to
impose fees to pay for trails, schools, and public safety facilities and equipment,

Part of the increased use of and interest in impact fees is due to problems associated
with alternative methods of financing new infrastructure and community facilities. For
example, some special districts>~widely used in the state to finance roads and utilities
during the development booms of 1970 and early 1980-have failed and in the process
attracted national notoriety when they defaulted on millions of dollars in  district bonds.
At the same time, a strong anti-tax mood among Colorado voters, which has resulted in
adoption of state-wide tax limitation legislation, has signalled to local officials an
unwillingness among voters to raise property and other traditional taxes to fund capital
improvements associated with new developments.?

Interestingly, despite the widespread use of impact fees, the Colorado General
Assembly has not passed any general enabling statute authorizing local governments to

! The authors would like to thank Richard Paik and Erin Johnson of Clarion Associates and Brad W. Schacht of

Otten, Johnson, Robinson, Neff & Ragonetti, P.C., for their assistance in preparing this paper.

2 Title 32 of Colo. Rev. Statutes authorizes the creation of the type of special districts referenced here, In addition
to "title 32 special districts,” the Colorado statutes provide for the creation of approximately 45 other types of public
improvement financing districts. For a general discussion of special districts, see Elliott, ed. Colerado Land Planning and
Development Law, 4th ed., American Planning Association, Colorado Chapter, Chapter IX, "Special Districts and Public
Building Authorities" (1992).

See "Voters Reject Developer Subsidies,” Denver Post, Section G, p. 1 (Nov. 28, 1993)
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impose development impact fees.* Instead, local governments have invoked home rule
authority, specific enabling legislation for particular improvements such as storm detention
facilities, and general land-use enabling legislation to justify imposition of development
impact fees.

Not surprisingly, with impact fee use on the rise among local governments, an
increasing number of lawsuits are challenging their validity. Legal challenges to impact fees
in Colorado have generally raised the following issues:

1. Whether the governmental unit has the authority to impose the charge;
2. Whether the charge is an impermissible tax;
3. Whether the charge bears a reasonable relationship or rational nexus to the

need for improvements necessitated by the new development.

4, Whether the fees have been calculated properly and resulting revenues have
been managed according to law.

Given this atmosphere, local governments in Colorado must be more careful than
ever in crafting impact fee programs that meet all legal requirements.

Authaorization to Impose Impact Fees

In enacting development impact fees, local governments in Colorado typically rely
on one of three sources: home rule authority, explicit but narrowly drafted enabling
legislation, or court decisions that have interpreted broad legislative mandates as to
implicitly authorize imposition of exactions upon development. The following section
discusses each of these sources of authority.

Home Rule Authority

Most large municipalities rely on home rule charter provisions to justify their
imposition of a wide range of impact fees and development charges; in Colorado, home rule
communities can rely upon their home rule powers as authorizations for a broad range of
measures.’

: However, the General Assembly has implicitly recognized that impact fees may be valid in certain circumstances

by passing a statute entitie "Land Development Charges" that imposes accounting and procedural requirements on land
development charges. Colo. Rev, Stat, Sec. 29-1-801-804,

i Colo. Const., Art. XX, Sec. 6,.grantingk home rule authority to certain cities and towns in Colorado, provides in

part:

it is the intention of this article to grant and confirm to the people of all municipalities coming within
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In general, where home rule communities enact local policies or regulations, the state
legislature cannot impinge upon their authority. In regard to matters of purely local
concern, home rule power preempts state power.® Such "purely local" matters include
zoning and subdivision matters. For example, in City of Colorado Springs v. Smartt,” the
court held that, where a dispute involves a home rule city, "its zoning policies and authority
are governed by its own charter and ordinances."®

Home rule communities, thus empowered to enact ordinances to implement zoning
and subdivision policies (and presumably, other types of local land use policies), are also
empowered to take actions designed to implement such policies. In Smartt, the Colorado
Supreme Court held that a charter city’s ordinance intended to "lessen congestion in the
streets,” "facilitate the adequate provision of transportation,” and "in general to promote
health, safety and general welfare," authorized the city to condition a rezoning upon the
city’s approval of an appropriate access point to a development site. The court stated that,
"if regulation of access to property is necessary to achieve such a purpose, and if the
condition is reasonable and supported by the record . . . the imposition of the condition is
a legitimate exercise of the City Council’s authority."® Similarly, in Zavala, the court stated
that, where a home rule city acted within the zoning authorization of its city charter,

Implicit in this constitutional delegation of authority is the recognition that the
City possesses broad legislative discretion to determine how best to achieve
declared municipal objectives.'®

Given this broad construction, the Colorado courts will most likely uphold the imposition
of impact fees in home rule communities, so long as such fees are so related to the broadly
stated purposes of a local zoning or other land use ordinance,

its provisions the full right of self-government in both loca! and municipal matters and . . . any right or
power essential or proper to the full exercise of such right.

The statutes of the state of Colorado, so far as applicable, shall continue to. apply to such cities and
towns, except insofar as superseded by the charters of such cities and towns or by ordinance passed
pursuant to such charters.
Colo. Const. Ant. XIV, Sec. 16 provides similar authorization for the establishment of home rule counties.
®  Voss v. Lundvall Bros., inc., 830 P.2d 1061 {Colo. 1992), R.E.N. v, City of Colorada Springs, 823 P.2d 1359
{Colo. 1992). While clearly established in regard to municipalities, there is very little case law on this issue in regard to
home rule counties.
7 620 P.2d 1060 (Colo. 1980).
& Id. at 1062. See also, Zavala v. City and County of Denver, 759 P.2d 664 (Colo. 1988).
®  Smartt, 620 P.2d at 1063.

' Zavala, 759 P.2d at 669 (Colo. 1988).
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Despite the general authorization to conduct their own governmental affairs, home
rule communities have not been granted carte blanche and must remain alert to the
possibility that impact fees may conflict either directly or indirectly with state iegislation in
an area of statewide concern. For example, in recent challenges to school impact fees
imposed by a Colorado county, the plaintiffs raised the issue of whether local government’s
ability to impose such fees has been preempted by a statewide system of school finance and
whether such fees violate the free and uniform schools provision of the Colorado
constitution. As discussed below, there is also some limited case authority in Colorado
suggesting that an impact fee is an excise tax. [f this position is accepted, the ability of
home rule communities to impose impact fees would be subject to the recently enacted
constitutional requirement of voter approval.

Specific Enabling Legislation: Explicit Authorization

As noted above, the Colorado General Assembly has not enacted broad, inclusive
impact fee enabling legislation covering a spectrum of municipal improvements as has been
done in New Mexico and Idaho. Consequently, local governments in Colorado have looked
to specific enactments of the legislature for authority. While such authority exists in many
areas, these areas are specifically defined, and grant narrow authorizations. For example,
Colorado Revised Statutes Sec. 31-35-402(1)(f) provides statutory authority for municipalities
to impose water and sewer development fees.”' As another example, counties in Colorado
have been granted explicit powers to require dedication of property or fees-in-lieu for parks,
schools sites, and storm drainage detention facilities during the subdivision approval
process.’* No similar provisions exist, however, for statutory cities and towns.

Court Decisions: Implicit Authorization

Although no Colorado case specifically mentions the term “impact fee,” Colorado
courts have liberally construed zoning, planning, subdivision and other general land-use
legislation to find authority for the imposition by local government of development fees and
other exactions upon a landowner in connection with approval of specific developments.
These cases demonstrate a clear willingness on the part of the courts to allow local
governments to condition approval of subdivisions, planned unit developments, rezoning
or similar development matters upon payment by the developer of charges designed to
cover governmental costs which will be caused by the development.

While local government representatives assert that the reasoning of these cases also
supports jurisdiction-wide fees, opponents to impact fees question whether courts will read
such statutes as providing implicit authority for imposing fees on a jurisdiction-wide basis,

" See Zelinger v. City and County of Denver, 724 P.2d 1356 (Colo. 1986).
2 Colo. Rev. Stat. Sec. 30-28-133(4) (1993).
3 Beaver Meadows v, Board of County Comm’rs, 709 P.2d 928 (Colo. 1985; Bethlehem Evangelical Lutheran

Church v. City of Lakewood, 626 P.2d 668 (Colo. 1981); City of Arvada v. City and County of Denver, 663 P.2d 611
(Colo. 1983) (storm drainage charges).
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rather than in connection with approval of a specific development plan.

As noted above, the courts have found certain utility fees for water and sewer
development and storm drainage control to be specifically authorized by statute.' Outside
of such statutorily authorized fees, two cases have considered jurisdiction-wide ordinances
imposing charges upon persons obtaining building permits for the purpose of paying for the
expansion of municipal services necessitated by the new building. The first held that the
charge, labelled a service expansion fee, was an improper ad valorem tax because it was
calculated based upon the value of the new construction.'” The second upheld the
imposition of the charge, which was also labelled a service expansion fee, as an excise tax
within the authority of a home rule city.®

The service expansion fee in Cherry Hills Farms had some of the characteristics of
an impact fee as defined by commentators and courts in other jurisdictions. It was imposed
on persons obtaining building permits, calculated based on the square footage and type of
proposed improvement, and done for the stated purpose of paying for the expansion of city
services necessitated by the new development. The court, however, stated that the fee,
regardless of its label, was an excise tax."” As discussed in the following section, this
characterization of such fees as taxes would severely limit the ability of focal governments
to impose them, but a later decision of the Colorado Supreme Court suggests that Cherry
Hills Farms may no longer be dispositive on the issue.

The two leading cases frequently cited as supporting the ability of local governments
to impose development impact fees are Beaver Meadows v. Board of County Comm’rs'®
and Bethlehem Evangelical Lutheran Church v. City of Lakewood.'”” In each case, the
Colorado Supreme Court did interpret land use statutes as granting local governments broad
authority in connection with approval of specific development requests. Because each case
involved imposition of a fee or requirement as a condition to approval of a specific
development plan, however, opponents of impact fees question whether the cases authorize
non-home-rule governments to impose jurisdiction-wide impact fees.

In Beaver Meadows, the Colorado Supreme Court held that Larimer County had the
power to condition approval of a PUD upon the improvement by the developer of an access

" Colo. Rev. Stat. Sec. 31-35402(1)(f).

'® Rancho Colorado, inc. v. City of Broomfield, 196 Colo. 444, 449450, 586 P.2d 659, 663 (1978).
'®  Cherry Hills Farms, Inc., v. City of Cherry Hills Village, 670 P.2d 779, 782 (Colo. 1983).

Yo

'* 709 P.2d 928 (Colo. 1985).

" 626 P.2d 668 (Colo, 1981).
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road and assurance of access to emergency medical services. The court found authority for
the county’s action in "the master plan, zoning, subdivision and PUD enabling statutes."?°
Impact fee opponents believe that certain difficulties arise when one attempts to read these
statutes as providing authority for the imposition of jurisdiction-wide impact fees. For
example, they assert that the subdivision and PUD statutes would provide no authority for
imposition of fees on development within previously approved subdivisions or PUD:s.
Similarly, they question if the master plan and zoning statutes would provide authority for
imposition of fees independent of change to the master plan or zoning districts. Supporters
of impact fees believe, to the contrary, that the above-cite language provides ample authority
for jurisdiction-wide fees

In the second case, Bethlehem Evangelical,*' the City of Lakewood had required
a church to dedicate certain land to be used to widen roads and to make certain street
improvements as a condition to receiving a building permit to construct a gymnasium. The
church challenged the requirement on the grounds that the ordinance pursuant to which it
was imposed lacked sufficient standards to guide administrative action, that the dedication
requirement was an unconstitutional taking and that the exactions violated the freedom of
religion clauses of the United States and Colorado constitutions. The court upheld the
requirements except to the extent that the dedication requirement would cause an existing
building to encroach into the right of way. The court ruled that the city had broad statutory
powers under C.R.S. 31-15-702 to widen, pave, and otherwise improve streets. It noted that
there was statutory authority for requiring abutting property owners to pay for such
improvements because their property was specially benefitted, and reasoned by analngy that
a city could impose upon a property owner seeking to put his property to an expar:.ed use
which reasonably necessitates street improvements the cost of such improvements.??

Each of these cases evidences a willingness on the part of Colorado courts to broadly
construe the statutory authority of local governments in connection with the regulation of
specific development proposals. Again, some representatives of the development
community have questioned just how far this authority will extend.

The Tax Issue

Recent challenges to impact fees have asserted that such charges are in fact taxes.
Characterization of a charge as a tax would have several implications. First, if based on the
value of property, impact fees would be subject to the uniform taxation provisions of the
Colorado Constitution. Second, if such fees are identified as excise taxes, authority to
impose excise taxes may be limited; while municipalities may levy excise taxes, absent

®id, at 935.
¥ 626 P.2d 668 (Colo. 1981).

2qd.
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specific enabling legislation, counties in Colorado may not.?* Finally, Colorado voters
amended the state constitution in 1992 to require voter approval of any new tax or tax
increase. Generally, however, Colorado courts have resisted characterizing development
charges as taxes, except under special circumstances.

Such circumstances arose in Rancho Colorado, Inc., v. City of Broomfield,** where
the Colorado Supreme Court held that a service expansion fee imposed as a condition of
obtaining a new building permit that was calculated based on the value of the proposed
building was an ad valorem tax. As such, it was invalid because it violated the uniformity
requirements of Article X, Section 3 of the Colorado Constitution. Modern theory and
practice requires impact fees be calculated not based on the value of property, but rather
on the cost of facilities or services that are necessitated by a development. Such an impact
fee would most likely fall within the definition of special fees as defined by the Colorado
Supreme Court in Bloom v. City of Fort Collins, %;

"... a charge imposed on persons or property and reasonably designed
to meet the overall cost of the service for which the fee is imposed."

Moreover, in Bloom the Court identified a second distinction between fees and taxes.
The Court stated that to qualify as a fee, rather than a tax, the monies raised must be used
only to pay for the particular service for which the fee is imposed. In other words, it cannot
be commingled with other funds or general revenues that might be spent for general public
purposes.

Thus a properly designed charge imposed to pay for specific services most likely
would be characterized as special fees, not an ad valorem property taxes or excise taxes.
But what if impact fees are imposed to pay for a panoply of government services? Some
opponents of impact fees argue that in such instance the purpose could be construed to be
the raising of revenue for general municipal purposes, thus transmogrifying the fee into a
tax. While no Colorado court has yet considered this inventive argument, local
governments must address this concern until the courts issue a definitive response,

% As noted above, one early Colorado development fee decision characterized such a fee as an excise tax. In

Cherry Hills Farms, Inc. v. City of Cherry Hills Village, 670 P, 2d 779 (Colo. 1983), the Colorado Supreme Court found
that a development fee was in fact an excise tax. This development fee had some characteristics of an impact fee: It was
imposed on persons obtaining building permits, calculated based on the square footage and type of proposed improvement,
and charged for the stated purpose of paying for the expansion of city services necessitated by the new development. The
Colorado Supreme Court stated, however, that the fee, regardless of its label, was an excise tax. However, a later decision
of the Colorado Supreme Court, Bloom v. Fort Collins, 784 P.2d 304 (Colo. 1989), suggested that the Court's
characterization of the fee as an excise tax in Cherry Hills Farms might nat be dispositive as to the nature of similar charges
in later cases. Indeed, in no other instance has a Colorado court held a development charge to be an excise tax.

586 P.2d 659 (Colo. 1978).

784 P.2d 304 (Colo. 1989).

23



A final issue regarding the characterization of an impact fee as a tax relates to the
recently enacted statewide constitutional amendment (the so-called Bruce Amendment or
Amendment 1) that requires voter approval for imposition of all local taxes.’® If an impact
fee were held to be an excise tax, it would be subject to the voter approval requirement.
Again, however, it is open to question whether Colorado courts would characterize as
excise taxes fees that are charged against specific developments to pay for services and
facilities necessitated thereby, especially if revenues generated by such fees are segregated
and used to pay for those services or facilities.

Nexus/Rational Relationship Test

Once it is determined that a locality has enabling authority to impose impact fees,
and that the assessed fee is not in fact a tax, the next important legal issue is whether such
fee or exaction bears some direct relationship to an improvement or service necessitated by
the development.

The leading case on point is a United States Supreme Court decision, Nollan v.
California Coastal Commission.?’” Writing for a divided court, Justice Scalia held that to
avoid running afoul of the takings clause of the U.S. Constitution, a government regulation
must "substantially advance legitimate state interests." Applying that test to the case before
it, the Court invalidated a land dedication requirement (not an impact fee) imposed by a
state land-use regulatory agency. In this instance, the agency placed a condition on a one-
home beachfront development requiring the owners to aow the public to cross their beach
above the high-tide line, The rationale: the home created a "psychological” and "visual”
barrier to beach access for citizens using the public road that ran in front of the house. The
Court struck down this requirement because there was no "nexus between the condition and
the original purpose of the building restriction.”

The Colorado courts anticipated the Nollan decision in several cases by holding that
development approval may be conditioned on requirements reasonably necessary to offset
the impacts of the project. For example, in Bethlehem Evangelical Lutheran Church v. City
of Lakewood,” the Colorado Supreme Court held that it was permissible to impose
conditions on a building permit that required street and sidewalk improvements "reasonably
necessitated” by the project. The United States Supreme Court in Nollan stated that the rule
it was enunciating was consistent with that laid down in the Bethlehem Evangelical case.

*  Colorado Constitution, Article X, Section 20.

¥ 483 1.5.825 (1987). Fora more detailed discussion of Noflan, see Roddewig and Duerksen, Responding to the
Takings Chailenge, p. 6 (American Planning Assn. 1989).

¥ 626 P.2d 668 (Colo. 1981).
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similarly, in Beaver Meadows v. Larimer County,? the court ruled that the police
power allowed the county, as a condition of a PUD approval, to require a developer to
make reasonable road improvements necessitated by the development.

Some commentators have argued that the rational nexus standard set forth in Nollan
is a more difficult test to meet than the test employed by the Colorado courts. While most
state courts that have examined impact fees since Nollan have not concurred in this
interpretation, the issue remains open to debate. it may be settled in 1994 as the U.S,
Supreme Court has accepted for review an impact fee case. Dolan v. City of Tigard, 854
P.2d 437 (Or. 1993).

Special Benefit Issue

Courts in some other jurisdictions outside Colorado allow exactions and impact fees
only to the extent that they specially benefit the development in question. Colorado courts,
however, appear to give local governments considerably more feeway and have been
hesitant to impose any "special benefit" requirement.

For example, in Beaver Meadows v. Larimer County,® the court explicitly stated
that the county could consider the impact of its development on the county’s transportation
network as a whole. Similarly, in Cherry Hills Farms v. City of Cherry Hills*! the court
specifically ruled that the impact fee in question (called a service expansion fee) did not
confer any special benefits upon the improvements subject to the fee. Nevertheless, it
found the fee to be a permissible excise tax.

Proportionality/Fair-Share Issue

As noted above, like many other courts around the United States, Colorado courts
only allow impact fees to be exacted to the extent necessitated by a development. In other
words, a developer can be made to pay his fair share, but no more. While "fair share" does
not necessarily have to be determined with mathematical precision, some rough
proportionality is required.

The leading Colorado decision is Wood Bros. Homes, Inc. v. City of Colorado
Springs,”* in that case, the city conditioned approval of a subdivision plat on -the
developer’s bearing the entire cost of construction of a major drainage channel that would
serve an area far greater than the subdivision. The court ruled the city had exceeded its
authority in refusing to grant a variance from "this disproportionate, unfair demand."
Interestingly, the court also ruled that a recapture provision that would have paid the

¥ 626 P.2d 668 (Colo. 1981).
709 P.2d 928 (Colo. 1985).
' 670 P.2d 779 (Colo. 1983),

37 568 P.2d 487 (Colo. 1977).
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developer back over time based on contributions from other developers was not sufficient
to remedy the defect.

Implementation/Administration

Despite showing considerable deference to localities in establishing impact fees and
being fairly liberal with regard to the rational nexus test, the Colorado courts have been
sticklers when it comes to implementation and administration of impact fee charges. These
decisions, coupled with recently enacted state legistation, make clear that the fees must be
based on intelligible standards, must be apportioned fairly and equitably, and that funds
must be properly accounted for.

Impact Fee Formulas/Standards

When a locality makes a reasonable, good faith effort to establish a rational basis for
assessing impact fees, courts have generally been supportive. Thus in Zefinger v. City and
County of Denver,* the Colorado Supreme Court rejected a challenge to a storm drainage
service charge scheme established by Denver. The plaintiffs urged that the amount of
impervious land surface should be the sole determinant of the charge. The court responded:
"...although alternative cost allocation schemes may be equally well-suited or arguably better
suited to serving the governmental interest in providing storm drainage facilities than the
scheme actually adopted, the equal protection clauses do not authorize the invalidation of
the scheme chosen unless it is without rational foundation."**

On the other hand, the courts have made it abundantly clear that localities must
make some effort to define those standards on a rational basis.* In Cherry Hills, the local
government conditioned the project in question on the developer providing "improvements
acceptable to the city" to assist in alleviating traffic congestion. Additionally, the developer
was to "provide all funds required for additional fire equipment necessitated by the project.”
While upholding the power to condition the development, the court invalidated these two
provisions on the ground that the exercise of such power "must be guided by land use

3 724 P.2d 1356 (Colo. 1986).
¥ Asimilar result was reached in Loup-Miller Construction Co. v. City and County of Denver, 676 P.2d 1170 (Colo.
1984). There the plaintiff chatlenged the city’s sewer facilities fee on the ground, among others, that the ordinance in
question unconstitutionally delegated to the public works department city council’s power to determine sewer charges.
Plaintiffs claimed that the requirement that public works charge facilities development fees in amounts "proportionate” to
other similar fees was vague. The court found that although other interpretations of the ordinances terms would have been
reasonable, the standards adopted by the public works department provided adequate safeguards to protect against arbitrary
action. '

¥ Contrast the case of Cherry Hills Resort Development Company v. City of Cherry Hills Village, 790 P.2d 827

(Colo. 1990), with the Zelinger decision.
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regulations which are sufficiently specific to guide the city council’s discretion,"?

One final caveat: Impact fees should not be calculated on the value of land within
the development or based on the total cost of improvements to be made at the risk of
having the fees characterized as property taxes. As discussed above, such a characterization
has significant legal implications that may lead to the invalidation of the impact fee.’’

Accounting Procedures

Colorado courts have also exhibited concern over how communities colfect and
spend money from impact fees. For example, in Bloom v. City of Fort Collins,*® the court
upheld a transportation utility fee, but struck down that part of the ordinance governing
administration of revenues. The offending section authorized the city council to transfer any
excess revenues not required to satisfy the purposes of the ordinance to any other fund of
the city. Although that provision had never been used, the court said that the fact remained
that such a transfer might occur. It concluded that "such a transfer cannot be squared with
the principle that a service fee must be reasonably designed to defray the expenses for the
particular service for which the fee is imposed."*®

The Colorado legistature, responding to complaints similar to those raised in the
Bloom case, adopted a statute requiring modest accounting procedures in handling local
"land development charges.” (See copy of legislation attached).*® in brief, funds collected
must be placed in an interest-bearing account that clearly identifies the purpose for which
the money will be spent. Funds from several impact fees cannot be commingled. However,
fees from several projects collected for the same purpose can be deposited in a single fund.

Summary-Some Guidelines for Legally Defensible Impact Fee Programs

The decisions discussed above and the recently enacted impact fee accounting law,
taken together, begin to define the aspects of a sound impact fee program. These are some
guidelines that might be considered in crafting workable, legally defensible impact fees.

A, Ascertain proper enabling authority for each type of
impact fee.

% See also, Beaver Meadows v. Larimer County, 709 P.2d 928 (Colo. 1985), There the court ruled that while
Larimer County could impose road impact conditions, the regulations in question lacked specific standards as to the type
or scope of improvements necessary to alleviate the perceived traffic and access problems associated with the develoepment.

¥ See cases listed in Footnote 11.
38 784 P.2d 304 (Colo. 1989},
¥ See also, Zelinger v. City and County of Denver, 724 P.2d 1356 (Colo. 1986).

*  Colo. Rev. Stat. § 29-1-180 et seq, {(1991).
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Establish a direct link between the impact fee or exaction being imposed and
the development. This might be done by relying on national standards (in the
case of parks, for example) or evidence of actual need for facilities or services
based on past community experience.

Provide clearly articulated and, where possible, detailed standards for
assessing the amount of the impact fee or exaction. Again, this might be done
by relying on national standards or actual cost of improvements.

Establish the cost of the facility or improvement to be provided through the
impact fee and an equitable method to apportion the cost among
developments that necessitated the expenditure. Remember the key word:
"Proportionality." Guard against over assessment.

Adopt and follow proper accounting procedures. Do not commingle funds
from several different fees.

Make sure funds collected are actualiy spent for prescribed improvements.
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Chapter (V.

IDAHO
DEVELOPMENT IMPACT FEES

Valerie E. Hart

As in other Rocky Mountain states, the Homebuilders Association pushed for, and
succeeded in passing, impact fee enabling legislation in idaho." The Idaho statutes include
extensive procedural requirements and encompass impact fee issues from enabling authority
to the specific conditions with which a community must comply to take advantage of impact
fees. To date, there are no reported cases challenging the ldaho impact fee statute.

The Idaho state legislature granted authority to impose impact fees to any
governmental entity willing to comply with very detailed procedural requirements. Briefly,
these requirements incude: a capital improvements plan; proportionate share assessment;
precise methodology when determining fees per developer; timely processing of
development applications; earmarking of funds; refund and exemptions policies; a schedule
of impact fees for various land uses; and an appeals process.

Predictability For Developers

The Idaho statute attempts to establish a quid pro quo for development impact fees
by requiring fee schedules and prompt processing of development applications.? The
schedules ensure predictability in the process and compensate developers for the additional
costs of impact fees.

Citizen Participation

Each governmental entity which adopts an impact fee scheme must appoint an
advisory committee of at least five members, two of which must be active in the business
of development, building, or real estate.> The committee is charged with assisting the
governmental entity with the adoption of land use assumptions®, reviewing, monitoring, and
evaluating the implementation of the capital improvements plan,” reporting any "perceived

" The Idaho legislation is atmost identical to the impact fee enabling legislation adopted by the New Mexico

legislature in 1993. See Chapter VII supra.
z ldaho Code 67-8204(11); Idaho Code 67-8204(16).
3 Idaho Code 67-8205(2).
4 Idaho Code 67-8205(3)(a).

* ldaho Code Section 67-8205(3)}b) and (c).
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inequities" in the capital improvements plan or the imposition of development impact fees,®
and ongoing review of the impact fee scheme.” Further the local government must make
all financial and accounting information regarding impact fees available to members of the
advisory committee.®

Procedural Requirements

A detailed capital improvements plan must be prepared before a governmental entity
may impose impact fees on developers. ° The plan must be developed in coordination
with the advisory committee' and prepared by "qualified professionals” in finance,
engineering, planning and transportation.'" For governments which have already
developed a comprehensive plan, the capital improvements plan must be prepared in
compliance with the Local Planning Act.™

The capital improvements plan will include a description of existing public facilities
and their deficiencies along with reasonable estimates of the cost of curing the deficiencies
to meet existing needs.”® Also, "where practical", a commitment to use other sources of
revenue to cure those deficiencies must accompany the plan.’ The capital improvements
plan must also include a description of "land use assumptions” and a table defining a
"service unit” for each category of system improvements and for different categories of fand
use.” Finally, the capital improvements plan must describe system improvements, the
resulting costs attributable to new development'® and the projected demand over the next
twenty years for new service units.'”” A capital improvements plan must be updated once

é Idaho Code 67-8205(3)(d).

7 ldaho Code 67-8205(3)(d) and (e).
!  Idaho Code 67-8205{4).

®  See ldaho Code 67-8206.

' Idaho Code 67-8206(2).

""" Idaho Code 67-8208(1).

'2 |daho Code 67-6509.

¥ |daho Code 67-8208(1)(a).

' idaho Code 67-8208(1)(b).

'*  |daho Code 67-8208(1)(d) and (e).
" Idaho Code 67-8208(1)(f) & (g).

"7 |daho Code 67-8208(2)(h)).
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every five years'® and a capital budget adopted annually.

Opportunity for public comment on the capital improvements plan is provided
through a public hearing held before the adoption, amendment, or repeal of a capital
improvements plan® and at least one hearing held before the adoption of the ordinance
authorizing development impact fees.”’

Proportionate Share

The Idaho system complies with the Nollan rational nexus test?? by restricting a
developers fees to a proportionate share of the costs incurred to provide facilities or service
to the new development.® The proportionate share may only be imposed after the
governmental entity considers any credit attributable to a developer for prior system
improvements, contributions, or dedications of land or money.”* Project improvements
are expressly excluded from credit”® The governmental entity must also consider
reasonably anticipated user fees, debt service payments or taxes which will be used for the
same system improvements’® before determining a developer’s proportionate share.
Finally, the legislature developed a list of factors which must be considered prior to
assessing the share a developer must pay. The list includes the cost of existing system
improvements and how they were financed, the extent a developer has already contributed
to the cost of system improvements, future contributions to the existing system
improvements, extraordinary costs in serving a new development, compensation for
inflation, and the availability of other sources of governmental funding.¥”  An alternative
method of funding the system improvements must be developed by the governmental
entity,?®

®  daho Code 67-8208(2).

" Idaho Code 67-8208(3).

®  idaho Code 67-8206(3) and (4).

' Idaho Code 67-8206(5)).

2 A discussion of Nollan, 483 U.S. 825 (1987), and the rational nexus test appear supra in Chapter |.
¥ See Idaho Code 67-2807.

*  Idaho Code 67-8207(1); Idaho Code 67-8209.

»*  Idaho Code 67-8209(1).

% Idaho Code 67-8207(1),

¥ idaho Code 6708207(2).

% |daho Code 67-8207(h).

31



Refunds for development impact fees paid must be provided if "service is available
but never provided”,”® the building permit is denied, or the funds have not hcen expended
for the system improvements.

Accounting for Impact Fees

A governmental entity which imposes development impact fees must maintain an
accurate accounting system for each category of system improvements and service area for
which they are collected.”® Any fees paid must be kept in a separate interest-bearing
account and the interest becomes part of the fund.’' Communities must also take care to
expend the funds for the purpose for which they were ostensibly imposed. That is, they
may not be used for any other purpose than system improvements created to serve new
growth.”> Most funds must be expended within ten years from the date they were
collected.*

¥ Idaho Code 67-8211(1)(@).
¥ Idaho Code 67-8210(1).
' Idaho Code 67-8210(1).
i |daho Code 67-8210(2).

3 |daho Code 67-8210(4)).
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Chapter V.

KANSAS
DEVELOPMENT IMPACT FEES

Richard ). Lind

Introduction

Those familiar with Kansas are aware that the state has not been as active as other
states in either the use of impact fees,' or in the adoption of comprehensive state impact
fee enabling legistation.” This lack of activity has resuited, not coincidentally, in a distinct
lack of reported appellate court decisions in the field. This paper shall therefore provide the
reader with a brief overview of the authority for impact fees in Kansas, rather than at-
tempting to address those aspects of impact fee systems which are unique to Kansas, since
the scope and depth of such an endeavor would be limited.

Initial Adoption of Zoning and Subdivision Legislation

In 1923 the Kansas Legislature enacted Kan. Stat. Ann. 12-701 et seq., which
provided cities with statutory authority to create planning commissions. This act was later
amended” to include language that provided for the adoption of subdivision regulations that
contained provisions for at least one type of exaction®. Section 12-705 stated in part that:

Such regulations may also provide in residential subdivisions for
the reservation or dedication of land for open space for either
public recreational use or for the future use of the residents of
the residential subdivisions in order to insure the proper bal-
ance of use, design or urban areas and avoid the overcrowding
of land.’

Commencing in 1939, the Kansas Legislature also adopted three distinct and separate
zoning enabling acts®, among others’, that provided counties with zoning authority.

! Comment, Supporting Municipal Impact Fee Ordinances: A Kansas Perspective, 37 U. Kan. L. Rev. 621,

622 n.7 {1989).
! Leitner & Schoettle, A Survey of State Impact Fee Enabling Legislation, 25 Urb. Law. 491 {1993}
: 1971 Kan. Sess. Laws, Chapter 45,

4 Exaction is a term often applied to "[Clover various dedications and conditions, often in the form of fees

in lieu of dedication, or fees for community impact or charges for off-site improvements, service capacity
expansion, or facilities". Kushner, Subdivision Laws and Crowth Management, § 6.03 (1991).
3 1971 Kan. Sess. Laws, Chapter 45, codified Kan, Stat. Ann. § 12-705 (repealed 1992).

6 See Spurgeon v. Board of Commissioners, 181 Kan. 1008, 1012, 317 P.2d 798 (1957).
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However, it was still generally concluded at that time that municipalities in Kansas lacked
express statutory authority to impose impact fees upon new development®. The authority
to impose impact fees was believed to reside in the municipal home rule power’.

Kansas Home Rule Authority

Prior to 1961, the Dillon Rule of municipal law governed Kansas municipalities’
exercise of local governmental powers'®. Dillon’s Rule essentially held that municipalities
"[Alre creations of the legislature and can exercise only the power conferred by law, they
take no power by implication, and the only power they acquire in addition to that expressly
granted is that necessary to make effective the power expressly conferred.”"" Effective July
1, 1961,'% a home rule amendment for cities was enacted by the people of Kansas by
referendum.’® Thereafter, the Kansas Legislature enacted statutory home rule for counties
in 1974."*  Prior to the adoption of constitutional and statutory home rule, Kansas
municipalities were subject to the exclusive control of the legislature and could act only
under their express authority. For example, in the case of Coronado Development Co. v.
City of McPherson, " the Kansas Supreme Court, applying pre-home rule law, held that the
city’s fee-in-lieu of dedication requirement was invalid since the applicable state statute'®
did not expressly authorize this particular type of exaction. "Home rule, however, abolished
Dillon’s rule and provided municipalities with a direct source of legislative power.""”

7 See, e.g., Kan. Stat. Ann. § 19-2956 et seq. (1988), which was enacted in 1984 by the Kansas Legislature
for the benefit of Johnson County, Kansas.

¥ Comment, supra note 1, at 639,

Comment, supra note 1, at 639.

Comment, supra note 1, at 640.

"' State, ex rel., v. City of Topeka, 175 Kan. 488, Syl. § 2, 264 P.2d 901 (1953).
2 KAN. CONST. art. 12, § 5{e).

Comment, supra note 1, at 63% n 137. See also Clark, State Control of Local Covernment in Kansas.
Special Legislation and Home Rule, 20 U. Kan. L. Rev. 631 {1972},

" Kan. Stat. Ann. § 19-101a (Supp. 1992).

" 189 Kan. 174, 368 P.2d 51 (1962).

' G.S. 1949, § 12-705.

Comment, Municipal Corporations: Home Rule - The Power of Local Self-Government and the Effect

of State Epabling Legislation [Blevins v. Hiebert, 247 Kan. 1, 795 P.2d 325 (1990)], 30 Washburn L.J. 554 n.2
{1991). See also Blevins v. Hiebert 247 Kan. 1, 5, 795 P.2d 325 (1990).
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In the post-home rule era in Kansas, several Kansas commentators have agreed that
Kansas municipalities have sufficient authority under their home rule powers to impose
impact fees upon developers'®, This line of reasoning should remain firm even though the
recent case of Blevins v. Hiebert'? has caused some concern? regarding the apparent
establishment of new limitations upon the exercise of municipal home rule authority in
Kansas. As will be discussed in greater detail hereafter, express language by the Kansas
Supreme Court in the body of the Blevins decision should, among other reasons, enable
Kansas municipalities to continue to utilize home rule authority to adopt impact fee
ordinances and resolutions.

Recent Adoption of New Planning, Zoning
and Subdivision Legislation

Effective January 1, 1992, the Kansas Legislature enacted a comprehensive revision
of the state planning, zoning and subdivision enabling acts.”?  "[Rjepresents the
culmination of a decade-long effort on the part of the Kansas Chapter of the American
Planning Association (KAPA) to modernize the state’s planning and zoning enabling
laws." The new enabling act virtually repealed all of the existing statutory planning,
zoning, and subdivision acts, with the exception of special legislation enacted for Johnson
County?*, and replaced them with one statutory enabling act that applies to both cities and
counties®.

Section 12-749 states in part that "Following adoption of a comprehensive plan, a city
planning commission may adopt and amend regulations governing the subdivision of land...
A county planning commission may establish subdivision regulations for all or for parts of
the unincorporated areas of the county."?® That Section also states that:

" Comment, supra note 1, at 642; See also Butler, Development Impact Fees Gain Popufarity, Kansas

Government Journal, Sept. 1987, at 271; Shortlidge, Making New Development Pay lts Way, 2 Kan. Mun. L. Ann.
100, 103 (1985),
P 241 Kan. 1, 795 P.2d 325 (1990).

¥ See generally Comment, supra note 16; Kaup, County Home Rule Decision May Adversely Affect City

Home Rule, Kansas Government Journal, July 1990, at 176,
' Kan. Stat. Ann. § 12-741(b) (1991).

¥ Kan. Stat. Ann, 12-741 &t seq.

B Shortlidge, The New Kansas Planning and Zoning Laws: Constraints and Opportunities, Kansas

Government Journal, Aug. 1991, at 210.
™ Kan. Stat. Ann. § 19-2956 et seq. (1988).
»  Shortlidge, supra note 20, at 210.

Kan. Stat. Ann. § 12-749(a) (1991).
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Subdivision regulations may include, but not be limited to, provisions
for the ... {3) reservation or dedication of land for open spaces; () off-
site and on-site public improvements; (5) recreational facilities which
may include, but are not limited to, the dedication of land area for
park purposes... and (9) any other services facilities and improvements
deemed appropriate... Such regulations may provide for the payment
of a fee in lieu of dedication of land. (Emphasis added).?’

Section 12-749(a)(4)*® specifically addresses and authorizes both cities and counties
to adopt subdivision regulfations which require both on-site as well as off-site public
improvements. This statutory language would appear to clearly set the stage for the future
adoption by Kansas municipalities of impact fee subdivision regulations. Furthermore,
Section 12-749(a)(9) contains a catch-all provision by which:

[A] city or county may require "any other services, facilities and

improvements deemed appropriate".??

"This expansive language gives cities and counties broad authority to impose requirements
for subdivision exactions."® ‘In addition, Section 12-749(b)*' clearly appears to be an
attempt on the part of the Kansas Legislature to legislatively repeal the decision of Coronado
Development Co. v. City of McPherson,* by expressly authorizing municipalities to
require the payment of fees in lieu of dedication.

Recent Kansas Case Law

As previously mentioned, the recent case of Blevins v. Hiebert,>* has caused some
concern regarding the apparent establishment of new limitations upon the exercise of munic-
ipal home rule authority in Kansas. However, language contained within the body of the
Blevins decision, and within Section 12-741%* of the new planning enabling act, should
put to rest some of the fears that municipalities may have that impact fee requirements
adopted pursuant to their home rule authority would be prohibited or invalidated in post-

7ood

#  Kan. Stat. Ann, § 12-749(a}4) (1991).
¥ Kan, Stat. Ann. § 19-749a)(9) (1991).
* Shortlidge, supra note 20, at 215.
' Kan. Stat. Ann. § 19-749(b) (1991).

2 Supra at note 15,

¥ Supra at note 19.

3 Kan. Stat. Ann. § 12-741 (1991),
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Blevins Kansas.

The Kansas Supreme Court stated in the Blevins decision that home rule is applicable
for municipalities in several instances. "The first is in the area of regulations and
prohibitions, where local government exercises its police power for the health, safety and
general welfare of the public... No one questions a city’s power to legislate by ordinary
‘ordinance in the exercise of its police power so long as such ordinance does not conflict
with state law, unless a state statute specifically preempts the field".*

To begin with, subdivision regulation is a land use control based on the police power
of the municipality.’® Therefore, any impact fees adopted as subdivision exactions by home
rule authority should come under the umbrella of the city’s or county’s police power®’.
Next, Section 12-741(a) of the planning enabling act states:

(@) This act is enabling legislation for the enactment of
planning and zoning laws and regulations by cities and counties
for the protection of the public health safety and welfare, and
is not intended to prevent the enactment or enforcement of
additional laws and regulations on the same subject which are
not in conflict with the provision of this act®. (Emphasis
added).

The above statutory language provides clear evidence of the intent of the Kansas Legislature
to not preempt the field thereby precluding a municipality’s ability to adopt home rule
legislation. Furthermore, the broad language®® used by the Kansas Legislature within the
enabling act should assist municipalities in drafting home rule impact fee legislation which
is not in conflict with the provisions of the act.

Conclusion

Kansas municipalities have sufficient authority under the new planning, zoning and
subdivision enabling act to adopt impact fee requirements as a part of their subdivision
regulations. Kansas municipalities also have authority under their home rule power to adopt
impact fee ordinances and resolutions. Although the guidelines set forth in the Blevins case

»  Blevins v. Hiebert, 247 Kan. 1, 5, 6, 795 P.2d 325 (1990).

' D. Hagman, Urban Planning and Land Development Control Law, at 245 (1971).

" "In home rule states, the power to levy impact fees may stem indirectly through the police power of land

use regulation that is ane of the exercises of home rule authority, or directly, if addressed in state legisiation".
Criffith, An Overview of Impact Fees to Finance Public Facilities, Kansas Govemment Journal, Aug. 1989, at 187.

¥ Kan. Stat. Ann. § 12-741{a) (1991},

¥ See generally Kan. Stat. Ann. § 12-749 (1991).
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should be closely followed, they should not be seen as a prohibition of a municipality’s
ability to adopt impact fee legislation through the police power of land use regulation. A
copy of the impact fee ordinance of the City of Leawood, Kansas,® is provided as an
appendix to tlustrate one Kansas city’s use of impact fees.

Finally, in addition to applicable Kansas requirements, a municipality must comply
with state and federal constitution mandates in order to impose impact fees on develop-
ment.”’  Generally this requires a "rational nexus" between the development and the
proposed use for the fee. A municipality should also take care to ensure that fees are
expended for the government’s stated purpose.

40

Code of the City of Leawood, Kansas, ch. 13, art. 5,6 (1984).

' See Chapter 1 of this publication for discussion on constitutional guidelines for impact fees.
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’ Chapter VI.

MONTANA
DEVELOPMENT IMPACT FEES

Richard M. Weddle

Montana has had only limited experience in the area of development exactions, and
its courts have never had occasion to consider the propriety of imposing a development
impact fees pursuant to a police power regulatory scheme.

The vast majority of Montana’s 56 counties and 126 municipalities are "general
power" local governments and, consequently, may exercise only those powers, including
the power to impose development exactions, that are expressly provided by statute or that
may be reasonably inferred from some express statutory grant of power. The Montana Code
Annotated is almost completely devoid of such authorization.

In fact, the only express authority granted to Montana’s local governments to assess
what might be characterized as a development impact fee is contained in Mont. Code Ann.
76-3-606, of the Montana Subdivision and Platting Act (Mont. Code Ann. 76-3-101 et seq.).
That statute requires subdividers to dedicate a portion of the subdivided land for use as
parks and playgrounds. In the alternative it allows the governing body to require
subdividers to make cash contributions equal to the value of the land that would otherwise
have been dedicated. These "contributions” must be used to purchase and develop new
parks.

in 1964 the Montana Supreme Court upheld the land dedication component of this
provision and ruled that it did not constitute an impermissible "taking" of property without
compensation under the guise of the police power." In its apinion, the court observed that
a governing body may impose reasonable conditions on the approval of a subdivision and
if a subdivision will create a "specific need" for additional parks and playgrounds (a matter
predetermined by the Legislature), it is not unreasonable to charge the subdivider with the
burden of providing them. In support of this view the court quoted with approval the
Iltinois Supreme Court as follows:

if the requirement is within the statutory grant of power to the municipality
and if the burden cast upon the subdivider is specifically and uniquely
attributable to his activity, then the requirement is permissible; if not, it is
forbidden and amounts to a confiscation of private property in contravention
of the constitutional prohibitions rather than reasonabie regulation under the

Billings Properties v. Yellowstone County, 144 Mont. 25, 394 P.2d 182 (1964).
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police power?

The Montana Supreme has ruled that, in addition to their express authority with
respect to park-land dedication, Montana’s local governments may also impose development
exactions in connection with the generai subdivision approval process. In Vogel v. Board
of County Commissioners of Callatin Co.,> the Court held that a municipality may
condition the approval of a subdivision on the subdivider’s willingness to dedicate land for
a frontage road across his property. In view of the Court’s discussion in Billings Properties,
however, it seems clear that this authority is limited to exactions which are reasonably re-
quired to mitigate the impact that the development will have on the provisions of public
services or on the public health, safety, and general welfare.

An alternate view was offered in an unreported district court decision that a govern-
ing body cannot, as a condition of approving a proposed subdivision, require the subdivider
to dedicate a portion of his property to the public for the widening of an adjacent road
when the need to widen the road does not arise "specifically and uniquely" from the pro-
posed subdivision.* The "specifically and uniquely attributable" test is, of course, a more
difficult standard to meet. Since it is an unreported decision, however, it has little effect as
precedent in Montana.

Based on the precedents established by these few cases it seems likely that, if were
called upon to rule as to the validity of a particular impact fee structure or other
development exaction, the Montana Supreme Court would follow the rationale underlying
the U. S. Supreme Court’s decision in Nollan v. California Coastal Commission.” Accord-
ingly, the Montana Court would likely uphold the imposition of a fee under a police power
regulatory scheme only if a reasonable relationship, or "rational nexus,” could be shown to
exist between the collection and disposition of the fee and the legitimate governmental
objective of the regulatory scheme. In applying this standard to the imposition of an impact
fee in a particular situation, a governing body would be well advised to satisfy itself that:

1. The development in question will create a specific need for additional
public facilities or improvements;

2. The regulatory scheme under which the fee would be imposed is
intended, at least in part, to prevent or mitigate the types of impacts on public
facilities or the public health and safety that the development is expected to
have;

z Fioneer Trust & Savings Bank v. Village of Mount Prospect, 22 11.2d 375, 176 N.E.2d 799, 801,
! 157 Mont. 70, 483 P.2d 270 (1971).

* Munger v. City of Helena, Lewis and Clark Co., No. 43004, 1979.

® 483 U.S. 825, 107 S.Ct. 3141 (1987).
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3. The objective of the regulatory scheme is a legitimate governmental pur-
pose;

4. The proposed fee is proportionate to the need for additional public
facilities or mitigating measures reasonably attributable to the development;
and

5. The fee will actually be expended to mitigate the particular impact on
public facilities or the public health and safety attributable to the devel-

opment.

The imposition of a development impact fee under circumstances that do not satisfy
these criteria would likely not pass muster in Montana’s courts.

41




42



Chapter VII.
NEVADA DEVELOPMENT IMPACT FEES

Charles K. Hauser

Introduction

The Nevada Legislature provided the authority for local governments to impose
impact fees in 1989. This legislation was developed by an interim study committee of the
legislature created in 1987. The legislation is codified under Nevada Revised Statutes (NRS)
Chapter 278B and was passed with the support of the Southern Nevada Homebuilders
Association,

Procedural Requirements

Nev. Rev. Stat. 278B.et.seq. sets out a definition of the applicable terms and provides
for the procedural requirements which must be foilowed by a local government prior to the
adoption of an impact fee for new development. Significantly, impact fees may only be
applied to finance "capital improvements" which are defined as a drainage project, sanitary
sewer project, storm sewer project, street project or water project’. In Nevada, therefore,
a local government may not use an impact fee for any other purpose.

The statute requires that before imposing an impact fee, the governing body must
establish a "capital improvements advisory committee” of at least five members:. The
Planning Commission of the governing body may fulfill this role if the Planning Commission
has one member, or a member is appointed who is "representative of the real estate,
development or building industry” and is not employed by local government?.

The capital improvement advisory committee is charged with reviewing conformance
with the master plan of the local government and must review or create a capital
improvement plan®. A capital improvement plan, broken up by service area, must include:

1. A description of the existing capital improvements and the costs to
upgrade, improve, expand or replace those improvements to meet
existing needs or more stringent safety, environmental or regulatory
standards.

Nev. Rev, Stat. §278B.020.
2 Nev, Rev. Stat. §278B.150.
Nev. Rev, Stat. §278B.150(2)(a)b).

Nev. Rev. Stat. §2788B.150(3).
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2. An analysis of the total capacity, level of current usage and
commitments for usage of capacity of the existing capital
improvements.

Bl A description of any part of the capital improvements or facility
expansions and the costs necessitated by and attributable to the new
development in the service area based on the approved land use
assumptions.

4, A table which establishes the specific level or quantity of use,
consumption, generation or discharge of a service unit for each
category of capital improvements or facility expansions.

Sl. An equivalency or conversion table which establishes the ratio of a
service unit to each type of land use, including but not limited to,
residential, commercial and industrial uses.

6. The number of projected service units which are required by the new
development within the service area based on the approved land use
assumptions.

7. The projected demand for capital improvements or facility expansions
required by new service units projected over a period not to exceed
10 years’.

To deveiop the capital improvement plan and eventually impose impact fees, the
governing body must embark upon a series of two noticed public hearings. The first public
hearing follows four weeks of notice by publication in a newspaper of general circulation
and posting in the principal office of the governing body, of a notice of the hearing, to
consider land use assumptions which will be used to develop a capital improvement plan
and a map of the proposed service area®. Following the public hearing, the governing body
has thirty days to approve or disapprove the land use assumptions’. If approved, the
governing body proceeds to develop a capital improvement plan and at least twenty days
thereafter, must hold another public hearing to consider adoption of the plan and imposition
of the impact fee®. Additional notice must be given by identical publication and posting,
and the notice must include, among other items, a map of the service area and a proposed

Nev. Rev. Stat. §278B.170.
& Nev. Rev. Stat. §278B.180.
Nev. Rev. Stat. §278B.190(1),

8 Nev. Rev, Stat. §278B.190(2){3).
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impact fee for each service unit’. Following this public hearing, the governing body must
"by resolution or ordinance, pass on the merits of each such compliant, protest or
objection™'®.  The governing body must act to approve or disapprove both the capital
improvement plan and imposition of impact fees within thirty days after the public
hearing''. If approved, every three years thereafter, the local government must review the
land use assumptions and capital improvements plan with nearly identical notice and public
hearings'?.

The amount of the impact fee basically cannot exceed the cost of the capital
improvement divied by the projected number of service units'®. If a developer is required
to construct or dedicate any portion of the facilities for which the impact fees are imposed,
the construction or dedication must be credited against the fee'®. The statute also requires
the local government to enter into an agreement to reserve capacity for future development
with the property owner or to agree to allow the property owner to construct or finance the
capital improvements with the costs credited against the fees or reimbursed from others
paying the fees'>. An impact fee must be refunded to a property owner who so requests
if construction of the capital facility is not started within five years, or if the fee or any
portion thereof is not spent in ten years'®. Impact fees can never be spent for repairs,
operation or maintenance of capital improvements, upgrading for safety, environmental or
regulatory standards, upgrading for better service or any administrative or operating costs
of local government'’,

Use of Impact Fees in Nevada

To Clark County’s knowledge, no governmental entity in the State of Nevada has ever
imposed impact fees pursuant to N.R.S. §278B*®, The Clark County government has been
frustrated in the past by the procedural requirements and limitations outlined above. Impact
fees for road construction were considered, but following a favorable vote in the County,

? Nev. Rev. Stat. §278B.190(4-7),
Nev. Rev. Stat. §278B.200.
Nev. Rev. Stat. §278B.210.
Nev. Rev. Stat. §278B.290.
Nev. Rev. Stat. §2788.230.
Nev. Rev, Stat. §278B.240.
Nev. Rev. Stat. §2788.250.
Nev. Rev. Stat. §278B.260.
7 Nev. Rev. Stat. §2788.280.

Richard Holmes, Director of Comprehensive Planning, Clark County, Nevada,
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in 1991 the Legislature authorized the County to impose "a tax for the improvement of
transportation on the privilege of new residential, commercial, industrial of other
development"'®. The legislation providing for this tax proclaims that any imposition of
impact fees does "not limit or in any other way apply" to this tax®.

In 1993, Clark County again approached the legislature requesting amendments to
the impact fee legislation, proposing legislation patterned after a model impact fee ordinance
prepared by James C. Nicholas, Arthur C. Nelson and Jullian Conrad juergensmeyer?'.
That proposal as presented did not generate legislative support, however, the legislature did
establish another interim committee to study laws relating to financing of infrastucture which
accompany residential, commercial and industrial development®®. That committee is
directed to report its findings back to the 1995 Legislature.

As previously discussed, Clark County has never instituted impact fees. However,
on January 4, 1994, the Board of County Commissioners of Clark County adopted a
resolution establishing a Capital Improvements Advisory Committee for road projects. On
February 1, 1994 the Board is scheduled to appoint seven individuals to this committee.

' Nev. Rev. Stat. §278.710.

% Nev, Rev. Stat. §278.710(7).

M A Practitioner's Guide to Development Of Impact Fees, James C. Nicholas, Arthur C. Nelson and Jullian

Conrad juergensmeyer, Planners Press, Chapter 15, Mode! Impact Fee Authorization Statute, {1991).

2 Assembly Concurrent Resalution Number 38 of the 67th Session of the Nevada Legislature.
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Chapter VIl

NEW MEXICO
DEVELOPMENT IMPACT FEES

Anita P. Miller

Introduction

The New Mexico Development Fees Act is modeled on the Texas Impact Fee Act.
Research did not uncover any challenges to the Texas statute, and, in fact, the Texas statute
was cited as providing a contrast to United States and Texas courts in its "clarification of the
rules of the development game"." That law review article stated:

By contrast [to the courts] through its enactment of the Impact
Fee Act, the Texas Legislature has defined in great detail the
terms for imposition of impact fees on new development in
Texas, At least in this area of takings and the exercise of the
police power, Texas property owners can make informed
investment and land development decisions with some sense of
certainty regarding the capacity of regulators to alter the often
tenuous profit/loss equation involved in such development.

The New Mexico Development Fees Act was drafted by the New Mexico Association
of Home Builders in order to achieve predictability and fairness in the assessment and
collection of development fees imposed as a condition of development approval. The
original bill drafted by the Home Builders was virtually identical to the Texas impact fees
statute.? That bill was unacceptable to public sector representatives, who were invited by
the Home Builders to review and comment on it, and to support it. Finally, extensive
negotiations resulted in legislation acceptable to all parties.

The act allows cities and counties to utilize impact fees to finance water, wastewater,
parks and recreation, fire and police and emergency capital improvements and facilities
extensions. Joint Powers Agreements will be allowed to enable impact fees to be utilized
for all facilities in an extraterritorial platting and subdivision jurisdiction or extraterritorial
jurisdiction.  Furthermore, the most burdensome procedural requirements for notice,
hearing, accounting and reporting have been removed. Waivers of fees will be allowed to
achieve adopted policy goals.

There are requirements in the bill for "land use assumptions" and "capital

l Once More the Trilogy in_Retrospect: An Essay on the Virtue of Development Agreements, 32 S. Tex. L. Rev.

? Tex. Rev. Civ. Stat. art. 395.001 et seq.
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improvement plans" which differ considerably from existing land use and capital planning
procedures and will require additional steps to be taken by cities and counties to comply.
There are other requirements in the statute with which existing fees, such as the
Albuqguergue Urban Expansion Charge and parks dedication fee and transportation
exactions, may not be compatible.

The act emphasizes relating capital improvements to land use planning, as well as
analyzing and planning for both existing deficiencies and new growth. Most New Mexico
cities and counties have not done capital improvement planning. Those that have usually
failed to tie this planning to "land use assumptions" or "Land Use Plans."

This summary will highlight relevant sections of the act for New Mexico communities
most interested in utilizing the provisions of the Act — those cities and counties experiencing
growth that is outstripping their ability to pay for infrastructure and services.

Definitions

"Affordable Housing" means any housing development to benefit those whose
income is at or below eighty percent of the area median income; and who will pay no more
than thirty percent of their gross monthly income toward such housing.

This definition will guide cities and counties in determination of waivers for
affordable housing, discussed below in the context of Section 13 of the Act.

"Capital lmprovement’ means any of the following facilities that have a life
expectancy of ten or more years and are owned and operated by or on behalf of a
municipality or county:

(A)  water supply, treatment and distribution facilities; wastewater collection and
treatment facilities; and storm water, drainage and flood control facilities;

(B) roadway facilities located within the service area, including roads, bridges,
bike and pedestrian trails,bus bays, rights of way, traffic signals, landscaping and any
local components of state and federal highways;

(C)  buildings for fire, police and rescue and essential equipment costing ten
thousand dollars ($10,000) or more and having a life expectancy of ten years or
more; and

(D)  parks, recreational areas, open space trails and related areas and facilities.
"Capital Improvements Plan (CIP)" at Section 2.E., is a "plan required by the
Development Fees Act that identifies capital improvements or facility expansion for which

impact fees may be assessed.” The steps necessary to develop the CIP, as set forth below,
are over and above established Albuquerque and CIP procedures currently being used in
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New Mexico municipalities and DFA.

"Facility Expansion" at Section 2.G., is important in that, along with the definition
of "capital improvements”, it sets forth the specific facilities for which impact fees may be
assessed. Facility expansion refers to:

the expansion of the capacity of an existing facility to serve new development.
The term does not include the repair, maintenance, modernization or
expansion of an existing facility to better serve existing development,
including schools and related facilities. (emphasis added).

This section appears to preclude a city or county or both under a Joint Powers
Agreement from using impact fees to provide new water or sewer service to an already
developed area which has previously been served by septic tanks and wells or substandard
community water systems. This definition should be read with the definition of "new
development."

"New Development" means the subdivision of land; reconstruction, redevelopment,
conversion, structural alteration, relocation or enlargement of any structure; or any use or
extension of the use of land; any of which increases the number of service units: (emphasis
added)

This and the above sections should be considered in conjunction with the definition
of impact fees, in its reference to "necessitated by and attributable to new development."

"Impact Fees" are defined as a charge or assessment imposed by a municipality or
county on new development in order to generate revenue for funding or recouping the costs
of capital improvements or facility expansions necessitated by and attributable to new
development. The term includes amortized charges, lump-sum charges, capital recovery
fees, contributions in aid of construction, development fees and any other fee that functions
as described by this definition. The term does not include hook-up fees, dedication of rights
of way or assessments or construction or dedication of on-site water distribution, wastewater
collection or drainage facilities, or streets, sidewalks or curbs if the dedication or
construction is required by a previously adopted valid ordinance or regulation and is
necessitated by and attributable to the new development.

Under the current CiP processes, new capital improvements and facility expansions
into growing areas compete with funding for rehabilitation projects in older areas of a City.
The necessity of providing initial service is usually a priority over rehabilitation. If impact
fees may now be used for capital improvements and facility expansions necessitated by
growth, funds in the CIP may be "freed" to address rehabilitation needs in areas of the city
that may have been neglected.

The definition section of the act states that impact fees do not include "dedication of
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rights of way or assessments or construction or dedication of on-site water distribution,
wastewater collection or drainage facilities, or streets, sidewalks or curbs if the dedication
or construction is required by a previously adopted valid ordinance or regulation and is
necessitated by and attributable to the new development." This section should be read in
the context of Section 15.CREDITS AGAINST FACILITIES FEES., which provides that:

"any construction of, contributions to or dedications of on-site or off-
site facilities, ...not required to serve the new development, in excess
of minimum municipal and county standards, established by a
previously adopted and valid ordinance or regulation and required by
a municipality or county as a condition of development approval shall
be credited against impact fees otherwise due from the development.
The credit shall include the value of

A. dedication of land for parks, recreational areas, open space trails
and related areas and facilities or payments in lieu of that dedication;
and

B. dedication of rights of way or easements or construction or

dedication of on-site water distribution, wastewater collection or
drainage facilities, or streets, sidewalks or curbs.

It appears that previous dedications or cash-in-lieu of dedications necessitated by
development, assessed under a previously valid statute for on and off-site facilities will not
be disturbed by the statute. Similarly, hook-up fees and dedication of rights of way imposed
to serve the development under a previously valid statute will not be disturbed. Credits will
be given against impact fees otherwise due. However, if dedications, cash-in-lieu and
construction fees were for the purpose of on-site or off-site facilities, were not attributable
to a need generated by the new development, were in excess of minimum city standards
established in a previously adopted valid ordinance and were required by the
municipality/county as a condition of development approval, credits will be given against
impact fees otherwise due.

In addition, a developer may build or finance a facility in excess of the need
generated by its development. Funds which are advanced will be credited against impact
fees otherwise due, or the developer will be reimbursed by fees paid by other users as new
devetopments using the facility come on line. This provision allows development to take
place if the developer is willing to construct or finance a necessary facility which by its
nature will exceed the need created by the development, such as a road, pumping station,
or fire station. A developer who fianances the entire facility in order to get his development
approved in advance of other potential users coming on line, takes a risk that additional
development may not occur. It appears that the city will not be responsible for the cost of
the excess infrastructure built or financed by the developer if other users do not come on
line.
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A "hook-up fee", which is excluded from the definition of an “impact fee", as a
"reasonable fee for connection of a service line to an existing gas, water, sewer or municipal
or county utility.” It should not be used as a "substitute" for an impact fee in an existing
area in order to finance capital projects.

"Land Use Assumptions" are described at Section 2.. as a
description of the service area and projections of changes in land uses, densities, intensities
and population in the service area over at least a five-year period."

"Approved Land Use Assumptions,” as defined in Section 2.D., are "land use
assumptions adopted originally or as amended under the Development Fees Act.”

Cities and counties would have to assemble the data into "land use assumptions” to
be used for each capital improvement or facility expansion, in order to provide the rational
nexus for the capital improvement plan for that improvement or expansion.

Section 22 allows "system-wide land use assumptions" for water supply and treatment
facilities in lieu of adopting land use assumptions for each service area for such facilities.
After system-wide land use assumptions are adopted, there is no need to adopt additional
land use assumptions for a service area for water supply, treatment and distribution facilities
or collection and treatment facilities as a prerequisite to the adoption of a capital
improvements plan and impact fee as long as the capital improvements plan and impact fee
are consistent with the system-wide land use assumptions.

A "qualified professional,” who must prepare the capital improvements plan
described in the statute as well as the impact fees includes at Section 2.M. “...professional
engineer, surveyor, financial analyst or planner providing services within the scope of his
license, education or experience.” Section 3 allows the cost of qualified professionals to
prepare the Capital Improvements Plan out of the impact fees collected. A percentage of
administration costs (3%) may also be paid by the impact fee.

"Roadway facilities" are defined at Section 2.N. as:

...arterial or collector streets or roads that have been designated
on an officially adopted roadway plan of the municipality or
county, including bridges, bike and pedestrian trails, bus bays,
rights of way, traffic signals, landscaping and any local
components of state or federal highways;

That facilities other than streets and roads may be funded by impact fees is significant
in light of city transportation policies which include improving transit facilities and bicycle
and pedestrian opportunities. Impact fees could be utilized for bus bays (which might also
include similar facilities for other transit facilities such as trolleys and rapid rail), either as
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part of road construction or other separate projects. Impact fees could be combined v
other funding sources, such as the intermodal Surface Transportation Act of 1991, wt
make available funds for other components of the transportation systems. Bike
pedestrian trails could be implemented in new areas by using impact fees, as long as
nexus between the new development and the need for the trails is established.

A "service area" is defined in Section 2.0 as:

...the area within the corporate boundaries or extraterritorial
jurisdiction of a municipality or the boundaries of a county to be
served by the capital improvements or facility expansions specified in
the capital improvements plan designated on the basis of sound
planning and engineering standards.

A service area may thus include land outside the municipal boundaries as long as
land is within the "extraterritorial” jurisdiction.

Section 3. AUTHORIZATION OF FEE, at Subsection C., states that a municipa
and county:

may enter into a joint powers agreement to provide capital
improvernents within an area subject to both county and municipal
platting and subdivision jurisdiction or extraterritorial jurisdiction and
may charge an impact fee under the agreement but if an impact fee is
charged in that area, the municipality and county shall comply with
the Development Fees Act.

Thus a city and county, by Joint Powers Agreement could create a service area
streets in the extraterritorial platting and planning or zoning area and assess impact fees
development outside the City which burdens city streets.

A city would have to have a Joint Powers Agreement with a County concern
extraterritorial zoning, in the absence of the establishment of an actual extraterritorial zo
pursuant to Section 3-21-3 NMSA 1978, if it is to have any zoning jurisdiction in the Cou
over development which does not involve subdivision of land. Such an agreement appe
to be a prerequisite to a second Joint Powers Agreement to provide capital improveme
to a non-subdivision development in the extraterritorial area.

As stated above, citing sections 22 A. and C., land use assumptions do not have

be created for each service area; system wide land use assumptions may be adopted, as Ic

as the CIP and impact fees for a service area are consistent with the system-wide land
assumptions.

A "service unit" is defined at Section 2.P. as a "standardized measure
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consumption, use, generation or discharge attributable to an individual unit of development
calculated in accordance with generally accepted engineering or planning standards for a
particular category of capital improvements or facility expansions.” The size of meters for
water and sewer usage is the current basis of establishing per unit costs for the Urban
Expansion Charge currently utilized to finance expansion of these facilities.

Items Payable by Fee
Section 4 provides that impact fees may be imposed only to pay specified costs of
constructing capital improvements or facility expansions as defined in the statute. These

specified costs include:
1. estimated capital improvements plan cost;

2. planning, surveying and engineering fees paid to an independent
(outside) qualified professional for services provided for and directly
related to the construction of capital improvements or facility
expansions.

3. fees actually paid or contracted to an "outside" professional for
preparation or updating of a capital improvements plan.

4. up to 3% of total impact fees collected may go the to administrative
costs for city/county employees who are "qualified professionals."

Debt service charges may be included in determining the amount of impact fees only
if the fees are to be used for the payment of principal and interest on bonds, notes and other
obligations issued to finance construction of capital improvements or facility expansions
identified in the capital plan upon which the impact fees are based.

Items Not Payable by Fee
Section 5 of the act specifically excludes certain items from financing by impact fees.
Impact fees cannot be collected to finance:

construction, acquisition or expansion of public facilities or assets that are not
capital improvements or facility expansions, (as defined in the statute)
identified in the capital improvements plan.

The capital improvements plan referred to must specifically meet the statutory criteria
as a prerequisite to assessing impact fees. To qualify, the general CIP for all capital
improvements planned by the city must be revised to meet the requirements at Section 6
of the statute,

Impact fees also may not be utilized to finance the:
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repair, operation or maintenance of existing or new capital
improvements or facility expansions.

Current sources of funding for these purposes, such as general funding, general
obligation bonds, hook-up fees and user fees, will thus continue to be used for:

upgrading, updating, expanding or replacing existing capital improvements to
serve existing development in order to meet stricter safety, efficiency,
environmental or regulatory standards; (emphasis added)

Thus impact fees assessed on new development cannot be utilized as a "cash cow"
to correct deficiencies in existing development. They also may not be used to pay a city’s
administrative expenses, or debt service, except as related to the specific facility for which
the fees were assessed.

At Section 5.G. the following facilities are specifically excluded from financing by
impact fees: libraries, community centers, schools, projects for economic development and
employment growth, affordable housing or apparatus and equipment of any kind, except the
"fire, police and essential rescue equipment costing ten thousand ($10,000) or more and
having a life expectancy of ten years or more" defined in the definition of capital
improvements at Section 2.D.(3).

It should be noted that there is no mention of solid waste facilities, either in the
definition of "capital improvements" for which impact fees may be utilized, or in Section
5.G., excluding facilities. It thus falls into a "gray area". Whether the words "any of" in
Section 2.D. were intended by the drafters of the act to specifically limit the section to the
list of facilities that follows, or whether they indicate that the listed facilities are merely
examples of what fees may be used for, if the facility in question is not specifically
prohibited by Section 5.D. is not known.

During meetings between the New Mexico Association of Homebuilders and public
sector representatives, no rationale was offered by the Homebuilders for excluding libraries
and community centers from utilization of impact fees. New libraries are built to serve new
development areas and are funded by impact fees in other jurisdictions. Adequate standards
for measuring service units have been developed. Likewise, community centers, which are
typically administered by a cultural and recreation department, should be constructed or
expanded to serve new growth particularly if a development will include large numbers of
retirees. Neither the Homebuilders nor public sector representatives wanted to include
schools in the legislation. There was consensus that a separate statute should be passed for
impact fees for schoo!s since schools are administered by separate governmental units.

The Homebuilders representatives clearly did not want impact fees to be assessed to

provide economic development, job opportunities and affordable housing. It is difficult to
make a rational nexus that new market value housing creates a need for affordable housing,

54



although it may reduce the amount of land available to meet affordable housing needs.
Likewise, the need for economic development and jobs is usually not directly attributable
to new housing or other development. Usually, economic development creates the need
for new housing.

The Homebuilders were willing to accept a provision in the act at Section 13 which
will allow that a:

...developer and a municipality or county may agree to offset or
reduce part or all of the impact fees assessed on that new
development, provided that the public policy which supports
the reduction is contained in the appropriate planning
documents of the municipality...and provided that the
development’s new proportionate share of the system
improvement is funded with revenues other than impact fees
from other new development.

Section 13 will be discussed in greater detail below, in relationship to the existing
policies that will enable it to be utilized. !t should be noted that impact fees usually are not
utilized to create affordable housing and jobs in any event. San Francisco requires that
commercial and office developers in the downtown area provide either housing units or
cash-in-lieu to build housing units to serve people who will work in the new development
as a condition development approval. Monterey, California, provides density bonuses to
developers who provide a percentage of low and moderate income housing units as part of
an otherwise market rate development. Boston and San Francisco require that developers
provide amenities such as day care, or cash-in-lieu to meet the child care burden caused by
commercial development as a condition of development approval in certain redevelopment
areas.

The "Capital Improvements Plan"

The capital improvements plan (CIP) is the linchpin of the new enabling statute as
well as in the development of a legally defensible local impact fees ordinance. A city’s CIP
process, as well as CIP content, will have to meet the statutory requirements in order to
impiement impact fees.

The capital improvements plan described in this section should not be confused with
existing CIP plans in Albuquerque and elsewhere in the state. Section 6 states:

A municipality or county shall use qualified professionals to
prepare the capital improvements plan and to calculate the
impact fee. The capital improvements plan shall follow the
infrastructure  capital improvement planning guidefines
established by the department of finance and administration and
shall address the following:
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(7)

a description, as needed to reasonably support the proposed impact
fee, which shall be prepared by a qualified professional, of the existing
capital improvements within the service area and the costs to upgrade,
update, improve, expand or replace the described capital
improvements to adequately meet existing needs and usage and stricter
safety, efficiency, environmental or regulatory standards;

an analysis, which shall be prepared by a qualified professional, of the
total capacity, the level of current usage and commitments for usage
of capacity of the existing capital improvements;

a description, which shall be prepared by a qualified professional, of
all or the parts of the capital improvements or facility expansions and
their costs necessitated by and attributable to new development in the
service area based on the approved land use assumption;

a definitive table establishing the specific level or quantity of use,
consumption, generation or discharge of a service unit for each
category of capital improvements or facility expansions and an
equivalency or conversion table establishing the ratio of a service unit
to various types of land uses, including residential, commercial and
industrial;

the total number of projected service units necessitated by and
attributable to new development within the service area based on the
approved land use assumptions and calculated in accordance with
generally accepted engineering or planning criteria;

the projected demand for capital improvements or facility expansions
required by new service units accepted over a reasonable period of
time, not to exceed ten years; and

anticipated sources of funding independent of impact fees.

The analysis required by Paragraph (2) of Subsection A of this section may be
prepared on a system-wide basis within the service area for each major
category of capital improvement or facility expansion for the designated
service area.

-The governing body of a municipality or county is responsible for supervising
the implementation of the capital improvements plan in a timely manner.

Section 6.B. provides that the analysis of the total capacity, level or current usage and
commitments for usage of capacity of the existing capital improvements may be prepared
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on a system-wide basis within the service area for each major category of capital
improvement or facility expansion for the designated service area.

Section 6.A.(7) requires the capital improvements plan to address "anticipated sources
of funding independent of impact fees." This assumes that there may be situations in which
impact fees will not pay the full cost of a capital improvement or facilities expansion,
although for the purpose of this study the assumption is that all new growth will be so
financed, except where waivers are utilized to meet adopted city policies,

There is nothing in the statute that specifically requires that other sources of funding
be deducted from impact fees assessed, although Section 15, as discussed above, does give
credit for construction, dedications and financing under certain circumstances.

Maximum Fee Per Service Unit

This section states, "[tlhe fee shall not exceed the cost to pay for a proportionate
share of the cost of system improvements, based upon service units, needed to serve new
development." This assures the "rational nexus" requirement discussed above.

Time for Assessment and Collection of Fee

Section 8 provides that assessments of an impact fee be made at the earliest possibie
time, and coliection at the latest possible time, with collection not occurring earlier than the
issuance of a building permit. The city shall assess impact fees on land platted after the date
of the act at the time of recording of the plat; the assessment shall be valid for four years
from the date of recording; and after the expiration of the four year period, if the property
has not been developed, the City can adjust the impact fee to the level of current impact
fees. An impact fee may not be collected on any service unit in a new development platted
in accordance with subdivision procedures in operation before the adopticn of an impact
fee.

This provision allows the developer to predict impact fees as part of his financing,
pay them when he actually builds and creates the need, and recoup them when he sells or
rents the unit. The city can borrow to build its facility using general obligation bonds and
use the impact fees for debt service. The timing and refund provisions in Chapters 11 and
17 protect the developer. There is a risk, however, that a city may borrow based on
approved development and assessed fees then build a facility and a downturn in the market
may prevent the development from actually being built. A city could avoid that risk by
utilizing Section 11.B., which requires the developer to agree to construct or pay to
construct the entire facility in advance, as a condition of approval, with the developer being
credited for the costs against impact fees due or reimbursed as other developments come
on line.

Additional Fees Prohibited

Section 9 provides that additional impact fees may only be assessed after the initial
assessment if the number of service units to be developed increases.
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Agreement With Owner Regarding Payment

Section 10 authorizes a city to enter into an agreement with the owner of a tract of
land for which a plat has been recorded providing for a method of payment of the impact
fees over an extended period of time, "otherwise in compliance with the Development Fees
Act." This provision is significant in that it permits agreements regarding the phasing of
impact fee payments, but requires that the payments be calculated according to the Act.
This provision, read in conjunction with Section 3.A. which states that "Unless specifically
authorized by the Development Fees Act, no municipality or county may enact or impose
an impact fee," leads to the conclusion that a city may no longer require impact fees in
excess of the development’s proportional share of the cost of improvements attributable to
the development as a condition of annexation or as part of a development agreement. The
only thing negotiable is the time of payment.

Development Agreements in effect prior to the effective date of the act, July 1, 1993,
should not be affected by this provision since a statute cannot impair the obligation of
contracts pursuant to Article ll, Section 19, of the New Mexico Constitution.

Collection of Fees if Service Not Available

Impact fees may be assessed but not collected unless the city commits to complete
construction within seven years and have the service available within a reasonable period
of time after completion. In no event may that be longer than seven years.

As discussed above, the owner of a new development may agree to construct or
finance construction of the improvement with the city either crediting the costs incurred or
impact fees otherwise due, or reimbursing the owner from impact fees paid by other new
developments using the improvement. The impact fees collected subsequently will be
reimbursed to the owner of record at the time the plat of the subsequent development is
recorded. Since a developer who advances costs in excess of his proportionate share will
most likely pass these costs on to lot or home buyers, it is only fair that the owner of record,
and not the developer, who has already been reimbursed when lots are soid, receive the
benefit of other users coming on line.

Section 11.C. provides that the seven year time limitation for construction after
collection of impact fees may be extended if the city provides security assuring the
obligation to construct the improvement for a period not to exceed seven years from
commencement of construction. Procedures must be established to assure that the
developer does not lose credits.

Refunds

Section 17 provides for refunds of impact fees paid if existing facilities are not
available or the city has failed to complete construction within the seven years or service
is not available within a reasonable period of time after completion (no later than seven
years from the date of payment). In addition, the city must recalculate the impact fee, using
the actual costs of the improvement after completion of construction, and must refund the
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excess paid if the difference between actual cost and impact fee paid exceeds 10%. Also,
funds not spent within 7 years must be refunded. Refunds shall bear interest at the statutory
rate from date of collection to date of refund. All refunds go to the statutory owner of
record, except that impact fees paid by a government entity are made to that entity. Both
the owner of property on which an impact fee has been paid and a governmental entity
have standing to sue for a refund.

Entitlement to Services

Pursuant to Section 12, a new development which has paid impact fees is entitled
to the use and benefit of the service for which the fee was exacted. It is also entitled to
prompt service from any existing facility with actual capacity to serve the new service units
before the new facility is built.

Accounting for Fees and Interest

The act, at Section 16, complies with the "rational nexus" test by mandating that
ordinances imposing impact fees require impact fees be maintained in separate interest
bearing accounts identifying the payor and category of capital improvement or facility
expansion within the service area for which the fee was adopted Those funds may be spent
only for the purposes for which the impact fee was imposed. The section also provides for
interest earned on impact fees to be part of the account on which it is earned, that account
tecords be open for public inspection and copying, and that the City, "as part of its annual
audit process,” prepare an annual report describing the amount of fees collected,
encumbered and used during the preceding year by category of capital of captal
improvement and service area identified as required.

Advisory Committee

The act provides for an appointed advisory committee of not less than 5 members,
40% of whom must be realtors, developers or representatives of the building industry. No
municipal employees or officials may be members of the committee. An existing body may
meet these requirements or could be reconstructed to meet them for the purposes set forth
in the statute. The committee serves in an advisory capacity only, providing input into the
land use assumptions, reviewing and commenting on the capital improvements pian,
reporting on its implementation as well as on inequities in implementing the plan and
impact fees, and advising on the need to update or revise the land use assumptions, capital
improvements plan and impact fees. The existence of this committee, plus the requirement
of separate notice and hearings on land use assumptions and the capital improvements plan
and impact fees, will create the need for additional meetings for staff, the EPC and city
councils,

Effective Date

The effective date of the Act was July 1, 1993, Impact fees in effect prior to the
effective date must be replaced by July 1, 1995. If they are not replaced, a person who pays
more than 10% in excess of the maximum fee as permitted by the act is entitled to a refund
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of twice the difference between the maximum fee allowed and the actual fee imposed, plus
attorneys fees and costs.

No Effect on Taxes and Other Charges

The Act has no effect on taxes, fees, charges or assessments authorized by state law.
Thus it does not preclude continued use of Improvement Districts (SAD’s) to finance capital
improvements and facilities expansions.

Moratorium on Development Prohibited

A city cannot place a moratorium on new development for the sole purpose of
awaiting the completion of the process necessary to develop, adopt or update impact fees.
This provision does not preclude placing a moratorium on development during the
establishment of an impact fees program if the moratorium can be justified by the health,
safety and general welfare, such as a situation in which there is not sufficient water or
wastewater collection facilities to serve a new development. The recent New Mexico Court
of Appeals case, Brazos Land, Inc. v. Board of Commissioners of Rio Arriba County,’
upheld the use of moratoria under police powers, and more specifically, under subdivision
and zoning authority.

Waiver of Fees to Create Incentives to Implement Social and Economic Policies

This section discusses the strategy of waiving impact fees to encourage affordable
housing and infill development, and presents the fiscal impact of this strategy. As stated
above, impact fees may not be assessed for affordable housing and projects for economic
development and employment.

In Albuquerque developers who wish to provide affordable housing have stated that
city dedications and fees policies preclude the reduction of housing costs to meet the needs
of moderate and low-income persons. The city’s Affordable Housing Subcommittee {ikewise
cited development fees as a deterrent to construction of affordable housing in its March,
1993 report. City urban expansion charges and park dedication fees are charged regardless
of whether new growth occurs in an "infill area" or in a developing area. In addition,
exactions for transportation facilities are utilized as a condition of development approval,
often to correct a deficiency or meet an existing need, such as signalization or addition of
a lane to an arterial which is not specifically attributable to the new development.

These fees, added to land costs in infill areas, make infill development uncompetitive
when compared to lower land prices in "fringe areas”, both within and outside the DFA
municipal boundaries.

Section 13 was subsequently drafted to address these concerns.

3 Bar Bulletin, Vol 33, No. 13, April 1, 1993, p. 280.
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Authority of Municipality or County to Spend Funds or Enter Into Agreements to Reduce
Fees

Municipalities or counties may spend funds from any lawful source or pay for all or
a part of the capital improvements or facility expansions to reduce the amount of impact
fees. A developer and a municipality may agree to offset or reduce part or all of the impact
fees assessed on that new development, provided that the public policy which supports the
reduction is contained in the appropriate planning documents of the municipality or county
and provided that the development’s new proportionate share of the system improvement
is funded with revenues other than impact fees from other new developments.

Thus impact fees may be utilized to pay all or part of capital improvements and
facility expansions with the remainder of the cost of these facilities orginating from "any
lawful source”. Any "lawful source" is not defined.

There is authority for the city to offset or reduce part or all of the impact fees which
it is authorized to assess on new growth for capital improvements and facility expansions
as an incentive to the implementation of social and economic goals. The statute is clear that
other new development cannot be tapped to make up for fees waived, but that other sources
of revenues must suffice. It is presumed that traditional public funding sources would fill
the waiver gap. CDGB Grants, tax increment financing and general obligation bonds could
be utilized. Improvement districts (SAD’s) could be utilized, but while allowing the initial
cost of housing to be "affordable”, would add to the carrying cost over time, with the same
effect as if there had been no waiver of impact fees in the first place.

Some infill areas already have adequate public facilities while others require
rehabilitation and upgrading of facilities to serve existing population. Others will require
both correction of deficiencies and additional capital improvements or facilities expansion
to serve new development.

Cities and counties could designate "tiers” of development, reflecting growth policies,
land use assumptions and the CIP’s for facilities involved, varying impact fees to encourage
orderly expansion of population and facilities, with waived impact fees in areas already
served or in targeted infill areas. They could have lower impact fees for "closer in" areas
adjacent to existing facilities, supplementing impact fees with other lawful sources of funds.
They could assess the entire cost of capital improvements and facilities expansion in areas
which are not high pricrities for urban expansion, utilizing Seciion 11.B. discussed above.

The shortfall of funds which would have been received from impact fees in infill
areas could be offset by tax increment financing if these areas meet the criteria of the
Metropolitan Redevelopment Act as "slum" or “blighted" areas.*

? N.M. STAT. ANN. Section 3-60A-1 (Michie 1978).
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Chapter 1X.

UTAH
DEVELOPMENT IMPACT FEES

Ralph E. Becker, Jr.
Rulon M. Dutson

Introduction

[n the last several years, many Utah communities have experienced substantial and
continuous growth. Some of this growth has been in rural communities and can be
attributed to scenic and recreational opportunities as well as quality-of-life and cost-of-living
attributes. Urban development has been associated with an influx of people seeking lifestyle
changes and job opportunities. More and more communities find they are ill-equipped to
absorb the large capital costs associated with extensive development. As the cost of capital
improvements continues to rise with increasing levels of development, this financial burden
ts becoming more difficult for communities to bear. Some local leaders, faced with the
unpopular options of raising city-wide taxes or other fees in an effort to cover the costs of
providing services to a small percentage of the population, are following the examples of
other communities and are turning to development impact fees as a revenue-generating
option.

The first impact fees in Utah were adopted during the sporadic growth periods of the
late 1960s-early 1970s. Several cities began assessing charges for basic services such as
water and sewer connections. During the growth spurt of the early 1980s, these
communities expanded impact fees to include exactions and to address other impacts.
Examples include the dedication of land for roads, schools or parks, or in-lieu fees for other
public needs, such as improvements to existing streets, storm drains or fire protection.

In recent years, several Utah communities have also started to explore other
applications for impact fees. Examples of more unique strategies include one county’s
$250.00 per-lot fee earmarked "for the purchase and preservation of threatened and
endangered species habitat,” and a water association’s requirement to purchase a share of
neighboring reservoir water with each culinary water connection.

Impact fee cases brought before Utah courts have been challenged on five primary

issues:
® the municipality’s authority to impose impact fees,
L the constitutionality of fee exactions,
* whether development mitigation requirements are taxes or fees,

63




° the reasonable amount of imposed fees, and
° what collected monies can be used for.

These issues and relevant judicial interpretations are reviewed in the following
sections.

Authority of Utah Municipalities to
Enact Impact Fee Ordinances

Considering the growing interest in impact fees throughout Utah, it may, at first
glance, seem surprising that Utah has yet to adopt legislation specifically authorizing
governmental entities’ authority to impose them. However, what Utah may lack in explicit
legislative direction has been made up in judicial interpretation. A series of court decisions
beginning in 1979, including a U.S. Supreme Court case and several Utah Supreme Court
cases, have established strong legal precedent supporting an entity’s authority to impose
development impact fees. The Utah courts have also established pragmatic standards for
the development and implementation of impact fees.

The threshold question in determining the validity of an impact fee ordinance is
whether the city or county possesses the authority to impose it. In Call v. City of West
Jordan,' the Utah Supreme Court held that a municipal ordinance requiring a subdivider
to dedicate seven percent of subdivided land to the city or pay the equivalent value in cash
for flood control and/or parks fell within the city’s delegated authority.? The court found
that when the series of statutes through which the city derives its authority to enact such
ordinances:

... are viewed together, and in accordance with their intent and purpose, as

they should be, it seems plain enough that the ordinance in question is within

the scope of authority and responsibility of the city government in the

promotion of the "health, safety, morals, and general welfare" of the

community.*

The court specifically stated that municipal powers included those expressly granted and
"those necessarily implied to carry out such responsibilities."* The statutes cited by the

1 506 P.2d 217 (Utah 1979) ("Call I"), rev’d on ather grounds, 614 P.2d 1157 {Utah 1980), 727 P.2d 180 {Utah
1987).

? The Utah Supreme Court reversed Call  on other grounds, holding that the reasonableness of a dedication or cash
requirement was a question of fact that must be addressed at trial. In speaking of this ordinance, the Court warned that
it was close to being unconstitutionally vague because of "a paucity of stated purposes and standards of application." Calf
v. City of West Jordan, 614 P.2d 1257, at 1258 (Utah 1980). The Court noted similar provisions in ather jurisdictions as
examples of ordinances with clearly sufficient detail.

Y Call v. City of West Jordan, 606 P.2d 217, 219 (Utah 1979).

4 606 P.2d at 217.

64



court included those which create the general zoning power, adoption of a comprehensive
plan and regulations pursuant to it, creation of a planning commission which shail have
such powers as may be necessary to enable it to perform its functions and promote
municipal planning, and the power of a planning commission to prepare regulations
governing the subdivision of land.®

The legal authority of counties to impose development impact fees does not
significantly differ from the authority of municipalities.® It can reasonably be assumed that
the Utah Supreme Court’s treatment of county development impact fees would be given
similar treatment upon review.

Constitutionality of Impact Fees

Once it is determined that the establishment of an impact fee is authorized, a number
of constitutional issues must be addressed. One issue frequently argued is that municipal
ordinances requiring dedication of land are attempts to exercise the power of eminent
domain without landowner compensation. In Call I, supra, the court held that there was
no taking issue because the developer had voluntarily sought to subdivide the land and was
therefore subject to a reasonable regulation in exchange for the right to subdivide.’

This ruling is in accord with other jurisdictions. As one commentator noted:

[Clourts look to the "voluntary” aspect of a developers application of
subdivision approval in concluding that fees or land dedication requirements
represent proper community planning rather than a taking without
compensation.®

This decision is also in accord with the U.S. Supreme court’s analysis in Nollan v. California
Coastal Commission discussed in Chapter 1.

Is the Development Mitigation Requirement
a Tax or Fee?

Impact fees have also been challenged as illegal taxes that are used for general
revenue needs of the community rather than for the purpose of the charge, thereby avoiding
statutory limits on municipal taxation. The Utah Supreme Court has held in a number of
cases that a reasonable charge for specific municipal services or capital expenditures is
permissible, but a general fee constitutes an illegal revenue measure. For example, in

* 606 P.2d at 218-219. See generally, Utah Code Ann. Sec’s. 10-9-1 et seq. (1993).
& See Utah Code Ann. Sec’s 17-27-1 et seq. and Sec’s 17-34-1 et seq. (1993).
7 Id. at 220.

Sheen, Development Fees: Standards to Determine Their Reasonableness, 1982 Utah L. Rev. 549,
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Lafferty v. Payson City,? Payson City required impact fees of $1,000 prior to issuance of a
building permit to meet additional revenue needs resulting from an "emergency” caused by
development. The court rejected Payson City’s impact fees approach, but affirmed the fees-
for-services rule. Prior Utah cases were distinguished'® which upheld specifically
earmarked fees which were segregated from the general revenue fund. The court drew a
parallel to Weber Basin Home Builders Assoc. v. Roy City,'" where the funds illegally
went into the city’s general fund. The Utah Supreme Court held that Payson City’s impact
fee was deposited into the general fund and was therefore an illegal tax. The rulings of
these cases are in accord with the majority of courts.'?

In a more recent case, Salt Lake County v. The Board of Education of the Granite
School District,”® the court upheld a drainage fee imposed by county flood control
ordinance. The primary issue in the case revolved around whether or not the "fee" was a
"local assessment tax" that the school district, as a tax exempt entity, would be statutorily
exempt from paying. The court ruled that the drainage fee was a legal special assessment,
and not a "tax," thereby requiring the school district to pay the fee.

The Reasonable Amount of Fees and What Collected Fees Can be Used For: Rational
Nexus Between Development Impacts and Fees

Recent court scrutiny has focussed on challenges to impact fee ordinances on the
basis that fees are unreasonable and are thus constitutionally suspect. Although there are
various criteria that courts have formulated to determine when an impact fee is or is not
reasonable, many jurisdictions, including Utah, now adhere to the "rational nexus" test.

The rational nexus test requires that "a new development pay only for its
proportionate share of new facilities needed to serve the development.""® Stroud identifies
three issues that courts will address in applying the test.'® The first issue is a determination

® 642 P.2d 376 (Utah 1982).

'®  Banberry Development Corp. v. South jordan City, 631 P.2d 899 (Utah 1981), Call /, supra, and Home Butlders
Association of Greater Salt Lake v. Provo City, 503 P.2d 451 {Utah 1972),

" 487 P.2d 866 (Utah 1971).

Sheen, supra, at 561.

3 808 P.2d 1056 (Utah 1991).

' Stroud, Legal Considerations of Development Impact Fees," Journal of the American Planning Assoc., Winter
1988, 29; Sheen, supra; See also, Mazuran, The Evolution of Real Estate Development Exactions in Utah, 3 Utah Bar
Journal., August/September 1990, at 11.

¥ Stroud, supra, at 30.

6 Stroud, supra, at 32.
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of whether the new development will create a need for increased municipal services. The
second issue is how to allocate the development’s share for new facilities or services. The
third issue is the extent to which the fee benefits the development that pays for it.

The Utah Supreme Court initially answered these questions by simply stating that "the
dedication should have some reasonable relationship to the need created by the
subdivision,"'” and that "... the fees so collected be used in such a way as to benefit
demonstrably the subdivision in question."® |t was left to the court in Banberry, to
delineate the constitutional standards of reasonableness so as to provide both practical
guidance to local governments proposing such ordinances and to courts in reviewing them.

The Utah Supreme Court, in Banberry Development Corp v. South Jordan City,
established the essential factors to be considered when developing impact fees. In
Banberry, the City of South Jordan imposed water connection and park improvement fees
prior to final approval of subdivision plats. The court held that "to comply with the standard
of reasonableness, a municipal fee ... must not require newly developed properties to bear
more than their equitable share of the capital costs in relation to benefits conferred.”® A
number of criteria were developed that the court said were "among the most important
factors the municipality should consider."® The court listed seven factors:

(1) the cost of existing capital facilities;

(2) the manner of financing existing capital facilities (such as user charges, special
assessments, bonded indebtedness, general taxes, or federal grants);

(3) the relative extent to which the newly developed properties and the other
properties in the municipality have already contributed to the cost of existing capital
facilities (by such means as user charges, special assessments, or payment from the
proceeds of general taxes);

(4) the relative extent to which the newly developed properties and the other
properties in the municipality will contribute to the cost of existing capital -in the

future;

(5) the extent to which the newly developed properties are entitled to a credit

V' Call I, supra, at 220.

" Call v. City of West jordan, 614 P.2d 1257 (Utah 1980) (Cail I}, rev’d on other grounds, 727 P.2d 180 (Utah

" 631 P.2d at 903,

¢ Although the court in Banberry did not make consideration of these factors mandatory, the court subsequently
mandated these factors in Lafferty, supra, where the court held that all seven factors must be considered.
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because the municipality is requiring the developers or owners (by contractual
arrangement or otherwise) to provide common facilities (inside or outside the
proposed development) that have been provided by the municipality and financed
through general taxation or other means (apart from user charges) in other parts of
the municipality;

(6) extraordinary costs, if any, in servicing the newly developed properties; and

(7) the time-price differential inherent in fair comparisons of amounts paid at different
times.”'

In its analysis, the court drew a distinction between impacts that require expensive
"central" facilities like water and sewer, and those that require "dispersed" resources such
as parks and flood control. Although the standards of reasonableness, including the seven
factors, are essentially the same for both, their application is different. The court explained:

The measurement of "benefits conferred" may have a more significant impact
on the reasonableness of park fees than on water connections. The central
facilities that support water and sewer service would generally confer the
same benefits in every part of the municipality, but the benefits conferred by
recreational, flood control, or other dispersed resources may be measurably
different on different parts of the municipality.??

Arguably, then, in the case of dispersed resources, the closer the resources to the new
development, the better the case can be made that benefits are conferred on it. The court
did not discuss those facilities or resources that might not be easily classified as "centralized"”
or "dispersed."”

The court noted that, if legally challenged, municipalities needed to have flexibility
"to deal with questions not susceptible to exact measurement."?: It further held that the
burden was on the municipality to first disclose the economic basis of its calculations to a
challenger who would then have the burden of showing the failure to meet the standards
of reasonableness.”*

After determining that new facilities or services are warranted and that the fees are
reasonable, the last prong of the rational nexus test is the extent to which the fee collected

21

Banberry, supra at 904,
2 Banberry, supra, at 905.
2 631 P.2d at 904,

®»ood
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benefits the development that pays for it. As noted in Stroud,?® the courts "agree that
capital facilities need not exclusively benefit the persons who pay for them." Or, as stated
in Call 11, "[Tlhis is not to say that the benefit must be solely to the particular subdivision,
but only that there be some demonstrable benefit to it."?

This Utah standard has been embraced by the U.S. Supreme Court. In Nollan v.
California Coastal Commission,” the Court reviewed a state requirement to provide the
public an easement across a beach as a condition to a permit to replace a small bungalow
with a larger house. The Court ruled that the condition constituted an unconstitutional
taking because it did not "substantially advance legitimate state interests."® The Court’s
reasoning focused on the closeness of the relationship between the nature of the required
easement and the purpose for which it was required. The analysis is similar to the rational
nexus test with its emphasis on the necessary clear relationship between development costs
incurred and impact fees charged. The Court noted that its conclusion was consistent with
the decisions of all state courts except California, and cited Utah’s Call /.

Utah courts have aiso required that the funds received be placed in an account
separate from the general revenue fund to ensure that they are spent for the purposes
intended.” Finally, some courts may also require municipalities to refund the fees if they
are not spent within a specified time.*

While a majority of Utah Supreme Court cases have involved municipalities, it can
be reasonably assumed that this test would be-applied similarly to counties. Utah counties
(of the first and second class) have been granted authority in statute for provision of
municipal services and functions in unincorporated areas, and to defray municipal-type costs
by taxing property in such areas or by charging a service fee to any persons benefitting from
the services and functions furnished.’ These statutory provisions aiso require that all such
funds, be they from taxes or fees, be placed in a special revenue fund of the county and
used only for the rendering of the authorized types of services. A final requirement is that
counties adopt and administer a budget for the municipal-type services "in the manner as

the budget for general purposes ... either as a part of the general budget or separate from
it."32

25

Supra at 32.
% gl4pP.2d at 1259; See also 606 P.2d, at 220.
¥ 107 5. Ct 1341 (1987).

®  d. at 3146, 3149.

¥ See, Banberry, supra; Lafferty, supra; Call |, supra; Home Builder’s Association of Greater Salt Lake, supra; and

Weber Basin Home Builders Association, supra.
*® Stroud, supra.

¥ Utah Code Ann. Sec’s 17-34-1 to 17-34-5 (1993).

T Utah Code Ann. Sec. 17-34-5(2)(a) (1993).
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Summary
Court decisions have concluded that Utah municipalities and counties have judicial
support for imposing impact fees on a wide range of development impacts provided that:

i the fee is reflective of the actual impact on services or facilities created by the
proposed development;

* the amount of exaction is reasonable and fair; and

* the exaction is used to alleviate the need for which it was collected.
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Chapter X.

WYOMING
DEVELOPMENT IMPACT FEES

Valerie E. Hart

Wyoming has historically experienced very low growth rates. As a result, Wyoming
has correspondingly little case law and no statutory authority regarding impact fees. In fact,
Coulter v. City of Rawlins," is currently the only source of law regarding impact fees in
Wyoming. '

The Coulter court addressed whether a Wyoming municipality has authority under
either existing statutes or home rule to charge connection fees to water and sewer lines.
The court also addressed whether a municipality has the authority to require either the
dedication of land or fees in lieu of dedication for parks. In both circumstances the court
held that a municipality has implied authority to impose such exactions. It is important to
note that a municipality’s authority to impose connection fees is not derived from the state
constitution’s home rule provisions. In fact, the court expressly denied home rule as a basis
of authority.? Instead, the court determined that authority for connection fees and
dedication exists in a conglomeration of planning statutes.

Authority for Connection Fees

Authority to charge connection fees for water and sewer lines is derived from a
compilation of statutory regulatory powers. These statutes delegate municipalities the
authority to regulate land use matters,® construct, maintain, and provide sewer and water
facilities,* create a fund in which revenues derived from the operation of a sewerage system
are to be deposited,” charge rates for a sewerage system,® and pay for outstanding water
bonds’.

Tax vs. Fee
As in many other states, the Rawlins connection fees were challenged as being a

! 662 P.2d 888 (Wy. 1983).
! /d. at 895-96 (citing Laramie Citizens for Good Government v. City of Laramie, Wyo., 617 P.2d 474 {1980).
*  Wyo. Stat. 15-1-601(d)(i), (1980 Repl. Vol.).
! Wyo. Stat. 15-7-101, (1980 Repl. Vol.); Wya. Stat. 15-7-502(a)(i), {1980 Repl. Vol.).
Wyo. Stat. 15-7-507(a), (1980 Repl. Vol.).
8 Wyo. Stat. 15-7-508 {1980 Repl. Vol.).
Wyo. Stat. 15-3-305(c}, (1980 Rep!. Vol.).
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general tax which effectively circumvented limitations on the authority of municipalities to
levy taxes.? The court looked to other jurisdictions to determine, “that such reasonable
charges have been uniformly sustained as a service charge rather than a tax."

Rational Nexus Test

Under Coulter, a municipality must apply the Nollan rational nexus test to the
expenditure of exaction or impact fee funds. The court specifically approved the Rawlins
ordinance which required funds from the connection fees to be earmarked and deposited
in a separate account from which only expenses of the water and sewer development debts
may be paid."

Conclusion

Although Coulter adequately addressed the authority of a municipality to impose
exactions and some impact fees, it left silent whether counties have similar authority to
impose impact fees. As Wyoming encounters the same capital facilities budget crunch other
states are now experiencing, the authority of counties to assess impact fees, as well as the
extent to which municipalities may impose impact fees or exactions, will be tested.

g Id. at 900,
*  Coulter, 662 P.2d at 900.

i at 894,
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APPENDIX A

Impact Fee Ordinance for the
City of Leawood, Kansas




13-501

13-502

13-503

ARTICLE 5. K-150 CORRIDOR IMPACT FEE

SHORT TITLE. This Ordinance shall be known and cited as the

"Leawood, Kansas Highway K-150 Corridor Impact Fee Ordinance™ (Crd.
1027C; 1/4/88)

PURPOSE. A Highway K-150 corridor impact fee is imposed on new
development in the K-150 corridor for the purpose of assuring cthat
K-150 highway transportation improvements are available and provide
adequate transportation system capacity to support new development
while maintaining levels of transportation service on Highway K-150
deemed adequate by the City. The impact fee shall be imposed on all
new development in the K-150 corridor and all fees collected shall be
utilized solely and exclusively for transportation improvements in the
K-150 corridor serving such new development. (Ord. 1027C; 1/4/88)

DEFINITIONS.

(a) Applicant: the property owner, or duly designated agent of
the property owner, of land on which a building permit has been re-
quested for non-residential development or on which final plat ap-
proval has been requested for residential development.

(b) Building: any enclosed structure designed or intended for
the support, enclosure, shelter or protection of persons or property.
(c) Building Permit: the City permit required for new building

construction and/or additions to buildings pursuant to Chapter 4 of
the Code of the City of Leawcod. The term "building permit" as used
herein shall not be deemed to include permits required for remodel-
ling, rehabilitation or other improvements to an existing structure,
or to the rebuilding of a damaged structure, or to permits required
for accessory uses.

(d) City: the City of Leawood, Kansas.

(e) City Council: The City Council of Leawood, Kansas.

(f) Development: the construction, erection, reconstruction or
use of any principal building or structure for nonresidential use
which requires issuance of a building permit; and the final platting
of land for residential development.

(g) Director of Planning and Development: the enforcement of-
ficial responsible for technical review of building and other con-
struction plans, preliminary and final plats, issuance of building and
land use permits, and enforcement of the various codes and ordinances
relating to building and development in the City of Leawood.

(h) Dwelling: any building, or portion thereof, designed exclu-
sively for residential occupancy and containing one or more dwelling
units.

(i} Floox Area, Finjshed: the square foot area of all space
within the outside line of exterior walls including the total area of
all floor levels, but excluding porches, garages, or unfinished space
in a basement or cellar,

(j) Governing _Body: the legislative body of the City of
Leawood, Kansas.

(k) Highway K-150 Corridor: all of that land within the north

and south Highway K-150 reverse frontage roads, as set forth in the
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Leawood Master Development Plan.

(1) Highway K-150 Corridor Impact Fee or Impact Fee: a pro rata
regulatory fee Iimposed on all new development in the Highway ¥-150
corridor and required by the City as a condition of development ap-
proval and collected at final platting for residential development and
at building permit issuance for nonresidential development to ensure
that the necessary Highway K-150 corridor transportation improvements
are or will be in place to accommodate the traffic generated by such
new development.

{m) Hipghway K-150 Corridor Study: the Joint Land Use Study and
Recommended Corridor Development Plan for Highway K-150 prepared by
the Cities of Leawood, Olathe and Overland Park and Johnson County,
Kansas.

(n) Impact Fee Rate: the amount of the applicable impact fee
per trip generated by new development in the Highway K-150 corridor.
(o) Master Plan: the official, adopted comprehensive develop-

ment plan for the City of Leawood, and amendments thereto, including
the Major Street Plan.

(p) Nonresidentfal Development: all development other than
residential development and publie and quasi-public use, as herein de-
fined.

(q) Property: a legally described parcel of land capable of de-
velopment pursuant to applicable City ordinances and regulations.

(r) Property Owner: any person, group of persons, firm or
firms, corporation or corporations, or any other entity having a pro-
prietary interest in the land on which a building permit has been re-
quested.

(s) Public and Quasi-Public Use: a development owned, operated
or used by the Glty of Leawood, Kansas; any political subdivision of
the State of Kansas, including but not limited to school districts;
the State of Kansas, and any agencies or departments thereof; the Fed-
eral Government, and any agencies and departments thereof. For pur-
poses of this Ordinance only, "places of worship" are hereby defined
as quasi-public uses.

(t) Residential Development: the development of any property
for a dwelling or dwellings as indicated by an application for final
plat approval.

(u) Subdivision Regulations: Sections 17-101 through 17-506 in-
clusive, the Subdivision Regulations of the City of Leawood and in-
cluding all duly adopted amendments thereof.

(v) TIransportation Improvements: the development of Phase 1
roads and roadway improvements in the Highway K-150 corridor, which
may include but which are neot limited to, widening, paving,
intersectional improvements, signalization, grading, acquisition of
right-of-way, medians, turn lanes, curbs, gutters, signage, sidewalks,
street lighting and ancillary facilities or any portion thereof pursu-
ant to the City Master Plan and this Ordinance.

(w) Transportation Improvement Costs: the amounts spent, to be
spent or authorized to be spent in connection with the provision of
transportation improvements, which may include, but which are not
iimited to, funds spent on the planning, design, engineering, financ-
ing, acquisition of land or easements, construction, administration or
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13-504

13-505

13-506

incidental expenses associated with the provision of transportation
improvements.

(x) Zoning Ordinance: Section 15-101 through 15-3204 inclusive,
the Zoning Ordinance of the City of Leawood and including all duly
adopted amendments thereto. (Ord. 1027¢C; 1/4/88)

APPLICABILITY OF IMPACT FEE.

(a) This Ordinance shall be uniformly applicable to residential
and nonresidential development, but not public and quasi-public uses,
on property in the City of Leawoed which is in the Highway K-150 cor-
ridor.

(b) This Ordinance shall be applicable to development occurring
prior to, in conjunction with, or subsequent to the initiatien of
Phase 1 transportation improvements in the Highway K-150 corridor as
set forth in the Master Plan and in Attachment "A" to this Ordinance:
provided, however, that such transportation improvements are actually
provided within a reasonable period of time following payment of the
impact fee imposed by this Ordinance. (Ord. 1027C; 1/4/88)

IMPOSITION OF IMPACT FEE.

(a) No building permit for development to which this Ordinance
is applicable shall be issued by the City nor shall any development
subject to this Ordinance be finally approved by the City unless the
applicant therefar or the owner of the subject property has paid the
applicable impact fee in full in the amount and manner prescribed
herein.

(b) The impact fee shall not be imposed on any residential de-
velopment for which final plat approval had been granted by the ity
or on any nonresidential development for which a building permit has
been issued by the City on or before the date of adoption of this O0r
dinance.

(¢) Imposition of the impact fee does not al ar, negare
supercede or otherwise affect any other requirements of City, County
State or federal legislation or regulations that may be applicable :o
a development, including City zoning and/or subdivision regulations
that may impose transportation improvements requirements, right-of-wav
dedication requirements, and design and construction standards for lo-
cal, collector or arterial streets.

(d) Upon receipt of an application for a preliminary plat, the
Director of Planning and Development shall preliminarily calculate the
amount of the impact fee due by multiplying the impact fee rate by the
number of dwelling units or floor area (in square feet) for the pro-
posed development for which subdivision approval 1is being sought.
This calculation shall be an estimate only for the benefit of the ap-
plicant for subdivision approval and shall be subject to final deter-
mination at such time as the applicant requests final plat approval
for residential development or a building permit for nonresidential
development. (Ord. 1027C; 1/4/88)

AMOUNT OF IMPACT FEE.

(a) Impact Fee Rate: the impact fee rate shall be established
by Resolution of the City Council initially upon the adoption of this
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13-507

13-508

Ordinance, and thereafter as part of the annual review provided in
Section 13-509 or at such other times as deemed necessary by the City.
If no action is taken by the City Council to amend the impact fee
rate, the rate then in effect shall remain in effect.

{(b) Amount of Impact Fee: the amount of the impact fee per
dwelling unit for residential development and the amount of the impace
fee per square foot of floor area, finished for nonresidential devel-
opment (by type) shall be established by Resolution of the City Coun-
cil initially upon the adoption of this Ordinance, and thereafter as
part of the annual review provided in Section 13-509 or at such other
times as deemed necessary by the City. If no action is taken by the
City Council to amend the impact fee amounts, the amounts then in ef-
fect shall remain in effect. (Ord. 1027C; 1/4/88)

COLLECTION OF IMPACT FEE.

(a) The Director of Planning and Development shall be respon-
sible for the processing and collection of the applicable impact fee.

(b) Applicants for building permits for nonresidential develop-
ment and applicants for final plat approval for residential develop-
ment subject to this Ordinance must submit the following information:

(1) the number of dwelling units for residential develop-
ment;

(2) the type and amount of finished floor area for
nonresidential development (in square feet);

(3) both the number of dwelling units and the type and fin-
ished floor area of nonresidential development (in square
feet) for a mixed-use project;

(4) relevant supporting documentation as may be required by
the Director of Planning and Development.

(¢) The Director of Planning and Development shall be respon-
sible for determining that:

(1) the applicant has paid the applicable impact fee; or
{2) an appeal has been taken and a bond or other surety
posted pursuant to Section 13-512.

(d) The Director of Planning and Development shall collect the
applicable impact fee prior to issuance of a building permit for non-
residential development and prior to final plat approval for residen-
tial development. (Ord. 1027C; 1/4/88)

CALCULATION OF IMPACT FEE. Upon receipt of an application for a
building permit or final plat approval for development subject to this
Ordinance, the Director of Planning and Development shall calculate
the amount of the applicable impact fee due in accordance with the
following procedure:

(a) determination of the applicability of this ordinance to the
subject property shall be made within three (3) working days of
receipt of such application by the Director of Planning and Develop-
ment;

(b) 1if this Ordinance 1s not applicable, the Director of Plan-
ning and Development shall indicate the inapplicability of this Ordi-
nance on such application, shall notify the applicant of said inap-
plicability, and shall process the application in accordance with all
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13-509

relevant City ordinances and regulations.

(c) 1if this Ordinance is determined to be applicable, the Direc-
tor of Planning and Development shall:

(1) for residential development, multiply the applicable
impact fee amount pursuant to Section 13-306(b) by the num-
ber of dwelling units for which final plat approval is being
sought.

(2) for nonresidential development, multiply the applicable
impact fee amount pursuant to Section 13-506(b) by the fin-
ished floor area (in square feet) of nonresidential develop-
ment for which the building permit is being sought.

(3) for mixed use developments, the impact fee shall be
separately calculated as set forth above for residential and
nonresidential development (by type).

(4) the Director of Planning and Development shall calcu-
late the amount of the impact fee due pursuant to the build-
ing permit application or application for final plat ap-
proval as submitted and the requirements of this Ordinance
in effect at the time of submission.

(3) a building permit application or application for final
plat approval must be resubmitted to the Director of Plan-
ning and Development and the amount of the impact fee recal-
culated if the applicant alters the proposed development by
increasing the number of dwelling units, increasing the fin-
ished floor area of nonresidential development or changing
the nonresidential use to a different use category.

{(d) An applicant may file a petition for review with the City
Administrater or his duly designated agent on forms provided by the
City for the purpose of seeking administrative review of a decision by
the Director of Planning and Development as to the applicability of
the impact fee ordinance, the type of development, the number of
dwelling units for residential development, the finished floor area
{(in square feet) of nonresidential development, or the amount of the
impact fee due. Within one (1) month of the date of receipt of a pe-
tition for review, the City Administrator or his duly designated agent
must provide the petitioner, in writing, with a decision on the re-
quest. The decision shall include the reasons for the decision.
(O0rd. 1027C; 1/4/88)

ANNUAL REVIEW.

(a) Prior to January 1, 1989 and every year thereafter, the City
Administrator, or his duly authorized agent, shall prepare a report to
the Governing Body on the Highway K-1530 Corridor Tranmsportation Impact
Fees. In preparation of such report, the City Administrator or his
duly designated agent shall review the following information:

(1) a statement from the City Treasurer summarizing impact
fees collected and disbursed during the year;

(2) a statement from the City Engineer summarizing trans-
portation improvements completed during the past year and
planned for the next succeeding year.

(&)) a statement from the Director of Planning and
Development summarizing the type, location, timing and
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13-510

amount of development for which building permits were issued
or final plat approval granted in the year and summarizing
the administration and enforcement of the impact fee.

(4) a statement and recommendation from the Planning Com-
mission on any and all aspects of the Impact Fee and Highway
K-150 corridor transportation improvements and land uses.

(b) The City Administrator's Report shall make recommendations,
if appropriate, on amendments to the Ordinance; changes in the admin-
istration or enforcement of the Ordinance; changes in the impact fee
rate; and changes in the Master Plan.

(c)} The impact fee rate shall be reviewed annually. Based upon
the City Administrator’s Report and such other factors as the Govern-
ing Body deems relevant and applicable, the Governing Body may amend
the impact fee rate by Resolution. If the Governing Body fails to
take such action, the impact fee rate then in effect shall remain iIn
effect. Nothing herein precludes the Governing Body or limits its
discretion to amend the impact fee rate and/or the Impact Fee Ordi-
nance at such other times as may be deemed necessary.

(d) In the annual review process, the Governing Body may take
into consideration the following factors: inflation as measured by
changes in an appropriate construction cost index used by the Ciley;
improvement and land acquisition cost increases as measured by actual
experience during the year; changes in the design, engineering, loca-
tion, or other elements of proposed transportation improvements, revi-
sions to the Master Plan; changes in the anticipated land wuse mix
and/or intensity of development in the Highway K-150 corridor; and
guch other factors as may be deemed relevant and appropriate. (Ord
1027¢C; 1/4/88)

RESTRICTIONS ON USE OF AND ACCOUNTING FOR IMPACT FEE FUNDS

(a) The funds collected by reason of the establishment of the
Highway K-150 corridor transportation impact fee must be used salely
for the purpose of funding transportation improvements as described
herein and pursuant to the Master Plan or for reimbursement to rhe
City for costs incurred in providing such transportation improvements

(b) Upon receipt of impact fees, the Director of Planning and
Development shall transfer such funds to the City Treasurer who shall
be responsible for the placement of such funds in a segregated, inter-
est bearing account designated as the "Highway K-150 Corridor Trans-
portation Impact Fee Account"”. All funds placed in said account and
all interest earned therefrom shall be utilized solely and exclusively
for the provislon of transportation improvements as described herein
in the K-150 corridor pursuant to the Master Plan and this Ordinance.
At the discretion of the Governing Body, other revenues as may be le-
gally utilized for such purposes may be deposited to such account.
The City Treasurer shall establish adequate financial and accounting
controls to ensure that impact fee funds disbursed from such accounts
are utilized solely and exclusively for transportation improvements in
the K-150 corridor as described herein or for reimbursement to the
City of advances made from other revenue sources to fund such trans-
pertation improvements. Disbursement of funds from sald accounts
shall be authorized by the City at such times as are reasonably neces-
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13-511

sary to carry out the purposes and intent of this Ordinance; provided,
however, that funds shall be expended within a reasonable pericd of
time, but not to exceed five (5) years from the date such funds are
collected.

{c) The City Treasurer shall maintain and keep adequate finan-
cial records for said account which shall show the source and dis-
bursement of all funds placed in or expended by such account,

(d) Interest earned by such account shall be credited to the ac-
count and shall be utilized solely for the purposes specified for
funds of the account.

(e) Impact fee funds collected shall not be used to maintain or
repair Highway K-150 nor to finance transportation improvements other
than those described herein.

(£) The City may issue and utilize general obligation bonds,
revenue bonds, revenue certificates or other certificates of indebted-
ness as are within the authority of the City in such manner and sub-
Ject to such limitations as may be provided by law in furtherance of
the financing and provision of the Highway K-150 transportation im-
provements as set forth in the Master Plan and this Ordinance. Funds
pledged toward the retirement of such bonds or other certificates of
indebtedness may include the impact fees and other City (and non-City)
funds and revenues as may be allocated by the Governing Body, Impact
fees paid pursuant to this Ordinance, however, shall be used solely
and exclusively for transportation improvements as defined herein.
(Ord. 1027C; 1/4/88)

REFUNDS.

(a) The current owner of property on which an impact fee has
been paid may apply for a refund of such fee if:

(1) the City has failed to initiate transportation improve-
ments within five (5) years of the date of payment of the
impact fee; or

(2) the building permit for nonresidential development pur-
suant to which the impact fee has been paid has lapsed for
noncommencement of construction; or

(3) the nonresidential development for which a building
permit has been issued has been altered resulting in a
decrease in the amount of impact fee due: or

(4) the final plat for a residential development pursuant
to which an impact fee has been paid is vacated: or

(%) a replat for fewer residential lots or dwelling wunits
is submitted on property pursuant to which an impact fee had
been paid prior to final plat approval.

(b) Only the current owner of property may petition for a re-
fund. A petition for refund must be filed within one year of the
event giving rise to the right to claim a refund.

(¢) The petition for refund must be submitted to the City Admin-
istrator or his duly designated agent on a form provided by the City
for such purpose. The petition must contain: a statement that peti-
tioner is the current owner of the property; a copy of the dated re-
ceipt for payment of the impact fee issued by the Director of Planning
and Development; a certified copy of the latest recorded deed for the
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13-512

13-513

13-514

subject property; and a statement of the reasons for which a refund is
sought.

(d) Within one month of the date of receipt of a petition for
refund, the City Administrator or his duly designated agent must pro-
vide the petitioner, in writing, with a decision on the refund re-
quest. The decision must include the reasons for the decision. If a
refund is due petitioner, the City Administrator or his duly desig-
nated agent shall notify the City Treasurer and request that a refund
payment be made to petitioner.

(e) Petitioner may appeal the determination of the City Adminis-
trator to the Governing Body. (Ord. 1027C; 1/4/88)

APPEALS. After a determination by the Director of Planning and
Development of the applicability of the impact fee or the amount of
the impact fee due, or after a determination by the City Administrator
of the amount of refund due, if any, an applicant or a property owner
may appeal to the Governing Body. The appellant must file a Notice of
Appeal with the Governing Body within thirty (30) days following the
determination by the Director of Planning and Development or City ad-
ministrator. If the Notice of Appeal is accompanied by a bond or
other sufficient surety satisfactory to the City Attorney in an amount
equal to the impact fee due as calculated by the Director of Planning
and Development, the application shall be processed. The filing of an
appeal shall not stay the collection of the impact fee due unless a
bond or other sufficient surety has been filed. (Ord. 1027C; 1/4/88)

EFFECT OF IMPACT FEE ON ZONING AND SUBDIVISION REGULATIONS. This
ordinance shall not affect, 1in any manner, the permissible wuse of
property, density of development, design and improvement standards and
requirements or any other aspect of the development of land or re-
quirements for the provision of public improvements that may be im-
posed by the City pursuant to the zoning and subdivision regulations
or other regulations of the City, which shall be operative and remain
in full force and effect without limitation with respect to all such
development. (Ord. 1027C; 1/4/88)

IMPACT FEE AS ADDITIONAL AND SUPPLEMENTAL REQUIREMENT. The Im-
pact Fee 1s additional and supplemental to, and not in substitution
of, any other requirements imposed by the City as a condition of the
development of land or the issuance of building permits; provided,
however, that the impact fee requirement and the payment of such fee
by a developer for the transportation improvements described herein
shall not be duplicative of other street improvement requirements im-
posed pursuant to City zoning, subdivision, planned unit development
or other applicable ordinances or regulations and the payment of the
Impact Fee shall not be used to meet such requirements. The Impact
Fee requirement is intended to be consistent with and to further the
objectives and policies of the Master Plan and to be coordinated with
other City policies, ovdinances and resolutions by which the City
seeks to ensure the provision of adequate transportation capacity in
conjunction with the development of land. In no event shall a prop-
erty owner be obligated to pay an impact fee in an amount in excess of

13-19  ° 3/88




13-515

13-601

13-602

13-603

the amount calculated pursuant to this Ordinance; but, provided that a
property owner may be required, pursuant to City zoning and subdivi-
sion regulations to dedicate land and/or construct local, collector or
arterial streets in addition to meeting the impact fee requirements
set forth herein. (Ord. 1027C; 1/4/88)

VARIANCES AND EXCEPTIONS. Petitions for variances and exceptions
to the application of this Ordinance shall be made to the City Admin-

istrator in accordance with procedures to be established by Resolution
of the Governing Body. (Ord. 1027C; 1/4/88)

ARTICLE 6. SOUTH LEAWOOD TRANSPORTATION IMPACT FEE

SHORT TITLE. This Ordinance shall be known and cited as the

"South Leawood Transportation Impact Fee Ordinance™. (Ord. 1031c;
2/1/88)
PURPOSE. A Transportation Impact Fee is imposed on new develop-

ment in South Leawood for the purpose of assuring that transportation
improvements are available and provide adequate transportation system
capacity to support new development while maintaining levels of trans-
portation service deemed adequate by the City. The Impact Fee shall
be imposed on all new development in South Leawocod, except as may be
otherwise provided herein, and all fees collected shall be utilized
solely and exclusively for transportation improvements In South
Leawood serving such new development. (Ord. 1031¢C; 2/1,/88)

DEFINITIONS,

(a) Applicant: the property owner, or duly designated agent of
the property owner, of land for which final plat approval has been re-
quested for residential or nonresidential development or for which a
building permit has been requested for nonresidential development for
which no final plat is required.

(b) Building: any enclosed structure designed or intended for
the support, enclosure, shelter or protection of persons or property.

(¢} Building Permit: the City permit required for new building
construction and/or additions to buildings pursuant to Chapter 4 of
the Code of the City of Leawood. The term "building permit" as used
herein shall not be deemed to include permits required for remodeling,
rehabilitation or other improvements to an existing structure, or to
the rebuilding of a damaged structure, or to permits required for ac-
cessory uses.

(d) City: the City of Leawood, Kansas.

(e) City Council: the City Council of Leawood, Kansas. .

(f) Development: the final placting of land for residential and
nonresidential development; and the construction, erection, recon-
struction or wuse of any principal building or structure for non-
residential use which requires issuance of a building permit, but for
which final plat approval is not required.

{g) ector o Plannin and Development: the enforcement
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official responsible for technical review of building and other con-
struction plans, preliminary and final plats, issuance of building and
land use permits, and enforcement of the various codes and ordinances
relating to building and development in the City of Leawood.

(h) Dwelling: any building, or portion thereof, designed exclu-
sively for residential occupancy and containing one or more dwelling
units,

(i) Governing Body: the legislative body of the City of Leawood,
Kansas.

(1) Impact Fee or South Leawood Transportation Impact Fee: a pro

rata regulatory fee imposed on all new development in South Leawood
and required by the City as a condition of development approval and
collected at final platting for residential and nonresidential devel-
opment for which a2 final plat is required or at building permit issu-
ance for nonresidential development for which a final plat is not re-
quired to ensure that the necessary transportation improvements are or
will be in place to accommodate the traffic generated by such new de-
velopment,

(k) Impact Fee Coefficient: the distance, to the nearest 1/10
of a mile expressed as a decimal, from the principal access of the
proposed development on a north-south arterial to the point at which
the arterial intersects with Highway K-150; where the principal access
of the proposed development is to an east-west arterial, the distance
shall be measured from the intersection of the east-west arterial with
the nearest north-south arterial to the intersection of the
north-south arterial with Highway K-150,

{1) Impact Fee Rate: the amount of the applicable Impact Fee
per gross acre of new development in South Leawood,

{m) Master Plan: the official, adopted comprehensive develop-
ment plan for the City of Leawood, and amendments thereto, including
the Major Street Plan.

(n) Nonresidential Development: all development other than
esidential development and public and quasi-public use, as herein de-
ined

(o) Property: a legally described parcel of land capable of de-
velopment pursuant to applicable City ordinances and regulations.

(p) Property Ownmer: any person, group of persons, firm or
firms, corporation or corporations, or any other entity having a pro-
prietary interest in the land on which a building permit has been re-
quested,

(q) Public and Quasi-Public Use: a development owned, operated
or used by the City of Leawood, Kansas; any political subdivision of
the State of Kansas, including but not limited to school districts:
the State of Kansas, and any agencies or departments thereof; the Fed-
eral Government, and any agencies and departments thereof. For pur-
poses of this Ordinance only, "places of worship" are hereby defined
as quasi-public uses. 8

() Resjdential Development: the development of any property
for a dwelling or dwellings as indicated by an application for final
plat approval.

(s) South lLeawood: all of that land within the City of Leawood
lying south of the southern Highway K-150 reverse frontage road as set

T
£
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forth in the Leawood Master Development Plan.

(t) Subdivision Regulations: Sections 17-101 through 17-506 in-
clusive, the Subdivision Regulations of the City of Leawood and in-
cluding all duly adopted amendments thereof.

(u) Transportation Improvements: the development of off-site
secondary arterial streets in South Leawood pursuant to the Major
Street Plan, {including but not limited to, widening, paving,

intersectional improvements, signalization, grading, acquisition of
right-of-way, medians, turn lanes, curbs, gutters, signage, sidewalks,
street lighting, bridges and ancillary facilities or any portion
thereof, except for the development of on-site or abutting arterial
streets required pursuant to City subdivision, zoning, or planned de-
velopment regulations and the collector portion of off-site arterial
streets. '

(v) Transportation Improvement Costs: the amounts spent, to be
spent or authorized to be spent in connection with the provision of
transportation improvements, which may include, but which are not lim-
ited to, funds spent on the planning, design, engineering, financing,
acquisition of land or easements, construction, administration or in-
cidental expenses associated with the provision of transportation im-
provements.

(w) Zoning Ordinance: Section 15-101 through 15-3204 inclusive,
the Zoning Ordinance of the City of Leawood and including all duly
adopted amendments thereto. (Ord. 1031C; 2/1/88)

APPLICABILITY OF IMPACT FEE.

(a) This Ordinance shall be uniformly applicable to residential
and nonresidential development, but not public and quasi-public uses,
on property in South Leawood which must be served by transportation
improvements as a condition of development approval, For purposes of
this Ordinance, property is "served by" transportation improvements
when off-site secondary arterial street improvements are necessary in
order to provide north-south and east-west access to and from the
property via continuous, improved arterial streets. For purposes of
this Ordinance, “improved arterial streets" means and refers to sec-
ondary arterial streets identified on the Major Street Plan and con-
structed to secondary arterial street standards pursuant to applicable
City regulations.

(b) This Ordinance shall be applicable to development occurring
prior to, in conjunction with, or subsequent to the initiation of
transportation improvements in South Leawood as set forth in the Mas-
ter Plan and Major Street Plan; provided, however, that such transpor-
tation improvements are actually provided within a reasonable period
of time following payment of the Impact Fee imposed by this Ordinance.
(Ord. 1031C; 2/1/88)

IMPOSITION OF IMPACT FEE.

(a) No building permit for development to which this Ordinance
is applicable shall be issued by the City nor shall any development
subject to this Ordinance be granted final plat approval by the City
unless the applicant therefor or the owner of the subject property has
paid the applicable impact fee in full in the amount and manner pre-
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scribed herein, wunless exempt or partially exempt pursuant to subsec-
tion {b) or Section 13-612 herein.
(b} The Impact Fee shall not be imposed on:

(1) residential or  nonresidential development for
which final plat approval had been granted by the
City;

(2} nonresidential development for which a build-
ing permit has been issued by the City on or before the date
of adoption of this ordinance; or

(3 residential  development for which preliminary
plat  approval and rezoning has been granted by the
City prior to November 2, 1987 and which  approval
and/or rezoning included stipulations imposed by
the City which effectively prevented the applicant
from submitting a final plat or plats for all or a
portion of the proposed development prior to
November 2, 1987.

(c) Imposition of the Impact Fee does not alter, negate,
supercede or otherwise affect any other requirements of City, County,
State or Federal legislation or regulations that may be applicable to
a development, including City zoning and/or subdivision regulations
that may impose on-site or abutting arterial street improvement re-

quirements, local or collector street improvement requirements,
right-of-way dedication requirements, and/or design and construction
standards for local, collector or arterial streets, Provided, how-

ever, that an applicant for development approval shall be eligible for
a credit for the provision of arterial street improvements pursuant to
Section 13-613 herein.

{d) Upon receipt of an application for a preliminary plat, the
Director of Planning and Development shall preliminarily calculate the
amount of the Impact Fee due by multiplying the Impact Fee rate by the
number of gross acres in the proposed development for which subdivi-
sion approval is being sought and multiplying the product by the ap-
plicable Impact Fee coefficient, This calculation shall be an esti-
mate only for the benefit of the applicant for subdivision approval
and shall be subject to final determination at such time as the ap-
plicant for development réquests final plat approval or a building
permit 1is requested for nonresidential development for which a final
plat is not required. (Ord. 1031C; 2/1/88)

IMPACT FEE RATE. The Impact Fee Rate shall be established by
Resolution of the City Council initially upon the adoption of this Or-
dinance, and thereafter as part of the annual review provided in Sec-
tion 13-609 or at such other times as deemed necessary by the City.
If no action is taken by the City Council to amend the Impact Fee
Rate, the rate then in effact shall remain in effect. (Ord. 1031ic;
2/1/88)

COLLECTION OF IMPACT FEE,

(a) The Director of Planning and Development shall be respon-
sible for the processing and collection of the applicable Impact Fee.

(b) Applicants for development approval subject to this Ordi-

13-23 . 3/88



13-608

nance must submit the following information:
(1) the gross acreage of property for which approval is be-
ing sought;
(2) the principal access of the development to an arterial

street;
(3) the distance from the principal access point to Highway
150;

(4) relevant supporting documentation as may be required by
the Director of Planning and Development.

(c) The Director of Planning and Development shall be respon-
sible for determining that:

(1) the applicant has paid the applicable Impact Fee; or
(2) the applicant is exempt pursuant to Section 13-612: or
(3) an appeal has been taken and a bond or other surecy
posted pursuant to Section 13-614,

{(d) The Director of Planning and Development shall collect the
applicable Impact Fee prior to final plat approval or prior to build-
ing permit issuance for nonresidential development for which final
plat approval is not required. (Ord. 1031cC; 2/1/88)

CALCULATION OF IMPACT FEE. Upon receipt of an application for a
building permit or final plat approval for development subject to this
Ordinance, the Director of Planning and Development shall calculate
the amount of the applicable Impact Fee due in accordance with the
following procedure:

(a) determination of the applicability of this ordinance to the
subject property shall be made within three (3) working days of re-
ceipt of such application by the Director of Planning and Development:

{(b) if this Ordinance is not applicable, the Director of Plan-
ning and Development shall indicate the inapplicability of this Ordi-
nance on such application, shall notify the applicant of said inap-
plicability, and shall process the application in accordance with all
relevant City ordinances and regulations.

(c) 1if this Ordinance is determined to be applicable, the Direac
tor of Planning and Development shall:

(1) Determine the gross acreage of the proposed develop-
ment;

(2) determine the applicable Impact Fee coefficient;

(3) determine the applicability of credit, if any;

(4) calculate the amount of the Impact Fee due pursuant to
the building permit application or application for final
plat approval as submitted and the requirements of this Or-
dinance in effect at the time of submission.

(d) An applicant may file a petition for review with the Clty
Administrator or his duly designated agent on forms provided by the
City for the purpose of seeking administrative review of a decision by
the Director of Planning and Development as to the applicabilicy of

the Impact Fee Ordinance, the gross acreage of the subject
development, the applicable Impact Fee coefficient, or the amount of
the Impact Fee due. Within one (1) month of the date of receipt of a

petition for review, the City Administrater or his duly designated
agent must provide the petitioner, in writing, with a decision on the
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request. The decision shall include the reasons for the decision.
{O0rd. 1031¢C; 2/1/88)

ANNUAL REVIEW.

(a) Prior to January 1, 1989 and every year thereafter, the City
Administrator, or his duly authorized agent, shall prepare a report to
the Governing Body on the South Leawood Transportation Impact Fee. In
preparation of such report, the City Administrator or his duly desig-
nated agent shall review the following information:

{1) a statement from the City Treasurer summarizing Impact
Fees collected and disbursed during the year;

(2) a statement from the City Engineer summarizing trans-
portation improvements completed during the past year and
planned for the next succeeding year;

(3) a statement from the Director of Planning and Develop-
ment summarizing the type, location, timing and amount of
development for which building permits were issued or final
plat approvals were granted in the year and summarizing the
administration and enforcement of the Impact Fee;

(4) a statement and recommendation from the Planning Com-
mission on any and all aspects of the South Leawcod Trans-
portation Impact Fee, and transportation improvements and
planned land use in South Leawcod.

{(b) The City Administrator’s Report shall make recommendations,
if appropriate, on amendments to the Ordinance; changes in the admin-
istration or enforcement of the Ordinance; changes in the Impact Fee
Rate; and changes in the Master Plan or Major Street Plan.

{c) The Impact Fee Rate shall be reviewed annually. Based upon
the City Administrator’s Report and such other factors as the Govern-
ing Body deems relevant and applicable, the Governing Body may amend
the impact fee rate by Resolution. If the Governing Body fails to
take such action, the Impact Fee Rate then in effect shall remain in
effect. Nothing herein precludes the Governing Body or limits its
discretion to amend the Impact Fee Rate and/or the Impact Fee Ordi-
nance at such other times as may be deemed necessary.

(d) In the annual review process, the Governing Body may take
into consideration the following factors: inflation as measured by
changes in an appropriate construction cost index used by the City;
canstruction cost Iincreases as measured by actual experience during
the year; changes in the design, engineering, location, or other el-
ements of proposed transportation improvements; revisions to the Mas-
ter Plan and Major Street Plan; changes in the anticipated 1land use
mix and/or intensity of development in South Leawood; and such other
factors as may be deemed relevant and appropriate. (0rd. 1031¢;
2/1/88)

RESTRIGTIONS ON USE OF AND ACCOUNTING FOR IMPACT FEE FUNDS.

(a) The funds collected by reason of the establishment of the
South Leawood Transportation Impact Fee must be used solely for the
purpose of funding transportation improvements as described herein and
pursuant to the Master Plan and Major Street Plan or for reimbursement
to the City for costs incurred in providing such transportation im-
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provements.

(b) Upon receipt of Impact Fees, the Director of Planning and
Development shall transfer such funds to the City Treasurer who shall
be responsible for the placement of such funds in a segregated, inter-
est Dbearing account designated as the "South Leawood Transportation
Impact Fee Account", All funds placed in said account and all inter-
est earned therefrom shall be utilized solely and exclusively for the
provision of transportation improvements as described herein in South

Leawood pursuant to the Master Plan and this Ordinance. At the dis-
cretion of the Governing Body, other revenues as may be legally uti-
lized for such purposes may be deposited to such account. The City

Treasurer shall establish adequate financial and accounting controls
to ensure that Impact Fee funds disbursed from such accounts are uti-
lized solely and exclusively for transportation improvements in South
Leawood as described herein or for reimbursement to the City of ad-
vances made from other revenue sources to fund such transportation im-
provements. Disbursement of funds from said accounts shall be autho-
rized by the City at such times as are reasonably necessary to carry
out the purposes and intent of this Ordinance; provided, however, that
funds shall be expended within a reasonable period of time, but not to
exceed five (5) years from the date such funds are collected.

(c) The City Treasurer shall maintain and keep adequate finan-
cial records for said account which shall show the source and dis-
bursement of all funds placed in or expended by such account.

(d) Interest earned by such account shall be credited to the ac-
count and shall be utilized solely for the purposes specified for
funds of the account.

(e) Impact Fee funds collected shall not be used to maintain or
repair transportation improvements nor to finance improvements other
than those described herein.

(f) The City may issue and utilize general obligation bonds,
revenue bonds, revenue certificates or other certificates of indebted-
ness as are within the authority of the City in such manner and sub-
jeet to such limitations as may be provided by law in furtherance of
the financing and provision of the South Leawood transportation im-
provements as set forth in the Master Plan and this Ordinance. Funds
pledged toward the retirement of such bonds or other certificates of
indebtedness may include the Impact Fees and other City (and non-City)
funds and revenues as may be allocated by the Governing Body. Impact
Fees paid pursuant to this Ordinance, however, shall be used solely
and exclusively for transportation improvements as defined herein.
(Ord. 1031C; 2/1/88)

REFUNDS .
(a) The current owner of property on which an Impact Fee has
been paid may apply for a refund of such fee 1if:

(1) the City has failed to initiate transportation
improvements within five (5) years of the date of payment of
the impact fee; or
(2) the final plat of an approved development is vacated;
or
(3) the building permit for an approved nounresidential de-
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velopment for which the Impact Fee has been paid subse-
quently lapses for noncommencement of construction.

(b) Only the current owner of property may petition for a re-
fund. A petition for refund must be filed within one year of the
event giving rise to the right to claim a refund.

(c) The petition for refund must be submitted to the City Admin-
istrator or his duly designated agent on a form provided by the City
for such purpose. The petition must contain: a statement that peti-
tioner is the current owner of the property; a copy of the dated re-
ceipt for payment of the Impact Fee issued by the Director of Planning
and Development; a certified copy of the latest recorded deed for the
subject property; and a statement of the reasons for which a refund is
sought.

(d) Within one month of the date of receipt of a petition for
refund, the City Administrator or his duly designated agent must pro-
vide the petitioner, in writing, with a decision on the refund re-
quest. The decision must Include the reasons for the decision., If a
refund 1s due petitioner, the City Administrator or his duly desig-
nated agent shall notify the City Treasurer and request that a refund
payment be made to petitioner.

{e) Petitioner may appeal the determination of the City Adminis-
trator to the Governing Body. (Ord. 1031C; 2/1/88)

EXEMPTIONS.

{(a) A property owner shall be exempt from the Impact Fee other-
wise due if:

(1) access to and from the applicable development rcan be
obtained via a continuous, improved arterial street;

(2) the property owner has constructed, escrowed monev {«:
the construction of, or established a benefit district for
the construction of "transportaticn improvements"” necessacv
to ensure that access to and from the applicable develapment
can be obtained via a continuous, improved arterial stree-
concurrent with development; or

(3) the property owner has agreed, as a condition of pre-
liminary or final plat approval or rezoning, to construct,
escrow money for the construction of, or to establish a ben-
efit district for the construction of "transportation (im-.
provements” necessary to ensure that access to and from the
applicable development can be obtained via a continuous, im-
proved arterial street concurrent with development.

{b) An exemption may only be given for final plat approval or
for building permits for nonresidential development for which no final
plat is required on the subject property for which access, as de-
scribed in subsection (a) above, is assured.

(¢) An applicant must apply for an exemption in conjunction with
final plat approval or at the time of application for a building per-
mit for nonresidential development for which no final plat is re-
quired. The applicant shall file a petition for exemption with the
City Administrator or his duly designated agent on a form provided by
the City for such purpose. The petition shall contain: a statement
by the property owner or a duly designated agent of the property owner
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certifying that petitioner 1is the current owner of the property;
documentary evidence of the ownership of the property at the time of
occurrence of the event giving rise to the claim for exemption:
documentary evidence of appropriate access, as described in subsection
(a) above with respect to the affected property; a certified copy of
the latest recorded deed for the subject property; and a statement of
the reasons for which the exemption is being sought. Within one month
of the date of receipt of a petition for exemption, the City Adminis-
trator or his duly designated agent must provide the petitioner, in
writing, with a decision on the exemption request; provided, however,
that a decision on a petition for exemption filed in conjunction with
a final plat shall be made by the City Administrator concurrently with

Planning Commission action on the final plat. The decision must in-
clude the reasons for the decision. Upon making the decision, the
City Administrator or his duly designated agent shall notify the peti-
tioner in writing. Petitioner may appeal the determination of the

City Administrator to the Governing Body.

(d) An applicant may apply for an advance determination of ex-
emption at any time by filing a petition for same with the City Admin-
istrator or his duly designated agent on a form provided by the City
for such purpose. The petition shall contain the information required
and shall be processed in accordance with the procedure set forth in
Section 13-612(c) above. If an advance determination has been
granted, the applicant shall submit evidence of same at the time of
application for final plat approval or, for nonresidential development
for which no final plat is required, at the time of application for
building permit, thereby permitting concurrent action by the City.
(Ord. 1031C; 2/1/88)

CREDITS.

(a) Any property owner who constructs, escrows money with the
City for the construction of, or agrees to participate in a benefit
district for the construction of an abutting arterial street to sec-
ondary arterial street standards as established by the City shall be
eligible for a credit against the amount of the Impact Fee otherwise
due.

(b) The amount of the credit shall be equal to the difference
between collector and secondary arterial front-foot street costs, as
determined by the City, multiplied by the length (in front feet) of
the abutting arterial street as improved by the property owner; pro-
vided, however, that the credit shall not exceed the amount of the
otherwise applicable Impact Fee.

(¢} The Director of Planning and Development shall determine the
applicability and amount of a credit based upon information to be sub-
mitted by the applicant including, but not limited to: a statement by
the property owner or a duly designated agent of the property owner
certifying that the applicant is the current owner of the property;
documentary evidence of the ownership of the property at the time of
occurrence of the event giving rise to the claim for a credit; a cer-
tified copy of the latest recorded deed for the subject property; and
a statement of the reasons for which the credit is being sought.
{Ord. 1031C; 2/1/88)
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APPEALS. After a determination by the Director of Planning and
Development of the applicability of the Impact Fee or the amount of
the Impact Fee due, including credits, or after a determination by the
City Administratoer of the amount of refund due, if any, or the appli-
cability of an exemption, an applicant or a property owner may appeal
to the Governing Body. The appellant must file a Notice of Appeal
with the Governing Body within thirty (30) days following the determi-
nation by the Director of Planning and Development or City Administra-
tor, If the Notice of Appeal is accompanied by a bond or other suf-
ficient surety satisfactory to the City Attorney in an amount equal to
the Impact Fee due as calculated by the Director of Planning and De-
velopment, the application shall be processed. The filing of an ap-
peal shall not stay the collection of the Impact Fee due unless a bond
or other sufficient surety has been filed. (Ord. 1031C; 2/1/88)

EFFECT OF IMPACT FEE ON ZONING AND SUBDIVISION REGULATIONS. This
ordinance shall not affect, in any manner, the permissible use of
property, density-of development, design and improvement standards and
requirements or any other aspect of the development of land or re-
quirements for the provision of public improvements that may be im-
posed by the City pursuant to the zoning and subdivision regulations
or other regulations of the City, which shall be operative and remain
in full force and effect without limitation with respect to all such
development, (Ord. 1031C; 2/1/88)

IMPACT FEE AS ADDITIONAL AND SUPPLEMENTAL REQUIREMENT. The Im-
pact Fee is additional and supplemental to, and not in substitution
of, any other requirements imposed by the City as a condition of the
development of land or the issuance of building permits; provided,
however, that the Impact Fee requirement and the payment of such fee
by a developer for the transportation improvements described herein
shall not be duplicative of other street improvement requirements im-
posed pursuant to City zoning, subdivision, planned unit development
or other applicable ordinances or regulations and the payment of the
Impact Fee shall not be used to meet such requirements. The Impact
Fee requirement is intended to be congistent with and to further the
objectives and policies of the Master Plan and Major Street Plan and
to be coordinated with other City policies, ordinances and resolutions
by which the City seeks to ensure the provision of an adequate street
system in conjunction with the development of land. In no event shall
a property owner be obligated to pay an Impact Fee in an amount in ex-
cess of the amount calculated pursuant to this Ordinance; but, pro-
vided that a property owner may be required, pursuant to City =zoning
and subdivision regulations to dedicate land and/or to construct or
escrow money for the construction of local and collector streets and
on-site and abutting arterial streets, to collector street standards,
in addition to meeting the Impact Fee requirements set forth herein.
(oxd. 1031C; 2/1/88)

VARIANCES AND EXCEPTIONS. Petitions for varliances and exceptions

to the application of this Ordinance shall be made to the City
Administrator 1in accordance with procedures te be established by
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TABLE 1: Analysis of State Impact Fee Legislation
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et seq. (Supp ance of building permit. shown in CIP. period of at
1992). least five years.
§ 10501-A. § 10504-A1b). | § 10505-Alc) & fe). § 10505-A(d). § 10505-A(g). § 10504-Afa). § 10502-A. § 10504-A(d).
TABLE 1: Analysis of State Impact Fee Legislation (Continued)
[ Service/ [dentification
Citizer Time for Capital Benefit of
Facilities Committee Imposition & Accounting Time Limit for improvements Areas) Deficiencies
State/Citation Authorized Required Collection Requirements Expenditures Plan Required Required Required
Texas Roads, sewer, | Yes. advisory | For fees adopted afier leg- | Separate accounts by | Refund to property Yes. based on Yes, for roads | Yes, as pant
water, only. islztion enacted. imposi- faciliry type and owner required if facili- | land use as- must Dok of CIP.
Tex. Locat siormwaler. :on before or at recorda- | service area. ties avaiiable service is | sumptions pro- | exceed dis-
Gov't CoDe drainage. tien of plat; collection ar denied, or if facilities jected over a tance equal to
ANN. § 395.0G1 flood control. ume of plat recordation, construction has not period of at average tip
er seq. {West building permit or certifi- commenced within 2 least 10 years. | length but in
Supp. 1993). cate of occupancy issu- years, or if service is 00 CAse MOTE
ance, or at time of con- not provided within 5 than 3 miles.
nection. years, or if fees not ex-
pended within 10 years
after date of collection.
§ 395.0041). | § 395.058. § 395.016. § 395.024. § 395.025. § 395.046. § 395.001(2). | § 395.014(a).
Vermont Unrestricted. | No. [mposition 2s condition of | Annual accounting Expend within 6 years Yes. No. No.
issuance of zoning or sub- | required. of collection or refund
VT. STAT. ANN. division permit; coilection to property owner
tit. 24, § 5200 et may be prior w issuance required.
seg. (1992}, of zoning ar subdivision
permit, installment pay-
ments authorized.
§ 5204. § 5203(e). § 5203¢e). § 5203(a)}1).
Virginia Roads. Yes. Imposition before or at Separaie accounts by | Refund required if facil- | Yes, adopted as | Yes Yes, as pant
time of site plan or subdi- | service area. ity construction not amendment 1o of CIP.
¥a. CODE ANN. vision approval: coilection completed within |5 comprehensive
§15.1498.1 ¢ at issuance of certificate of years, plan or 6 year
seq. (Michwe |989 occupancy. installment plan for Counry
& Supp. 1992). payment plan authorized. secondary
roads.
§15.14082 | §15.1498.2. | § 15.1468.6. §15.1498.9. § 15.1-498.10. § 15.1498.4. § 15.1498.3. | §15.1498.4(1),




ldana Rewds. ~ewer. Yev adsisony | Cullecnon no earlier tun ‘ Separate acenunts, . Must be expended !‘ Yes. must be Yes | Yes. as par
water, parks. | capaaity only L commencement of con- i withing the capial withun 10 vears of date | based on projec- of the CTP
[i3aHi LODE L starmw ater. [ sIuetion, ivsuance of build- | projects fund. by fa- of collecuon (20 years uons of land
Y AT-8201 ¢t ey | flood control, ng permul. or issuance af | oility tpe and service | for sewer and drainage uses and papu-
tSupp. 1992). ‘ publw satery. manutacured fome nstal- §oareq fees), local government. | {anon over at |
i ; lanon permut, or as agreed least a 20-year
' ’ 1 by developer. period.
! ‘ § 67-8210(d) & ]
§ 678203241 | § 67-8205 § 57-820403). § 67-8210(1). § 678211, § 87-820¢ § 67-8203(26). | § 67-8208.
[lhineis Roads direcy | Yes. advisory | [mposed at final plat ap- Separate accounts by | Must be encumbered Yes. compre- Yes, may be | Yes. as pant
affected by only. proval or budding permit SErVICE area. within 5 years of date of | hensive 1ol junsdiction- of comprehe
o5 i, Comp. traffic de- issuance if no plat approval collectuon or refund to Lmprovement wide if rea- sive road im
STAT. ANN. mands gener- necessary, collection ac fee payer. or successor | plan based on sonable. provement
§ 5901 er seq. ated by the bullding permut issuance for I snterest, upon sub- land use as- plan.
1Snuth-Hurd new develop- one single-family unit con- mittal of petition. SUMpUons pro-
1993 ment charged struction, at certificate of Jected over
(spectfically occupancy issuance for all 10-year period.
and uniquely other development. {0-vear
aftnibutable’). instatiment payment plan
§ 5-905¢b) & | authorized.
§ 5907 1o § 5-905(h) &
§ 5-904, 909. § 5-912. § 5-913. § 5-916. § 5-910. § 5-903. 5 591001,
Indiana Roads, sewer. | Yes. advisory | Imposed no later than 30 | Separatc accounts by | Refund upon application | Yes, zone im- Yes, “impact | Yes. as pant
water. parks. | only. days after issuance of lo- | facility type and im- | of fec payer required if | provement plan | zones.™ of zone im-
Inp. Cope ANN. | drainage. cation permit or after sub- | pact zone. facilities for which fee is | based on pro- provement
§ 36-7-4-1300 er | tiood comtrol. mutal of developrment imposed not completed | jected develop- pan. Defi-
seq. {Bums Supp. plan, whichever is earlier; within 2 years after date | ment over 10- ciencies muy
1992}, collection upon issuance indicated in zone plan, if | year period. be corrected
of building permit if fees fee payer is unreasonably within 10
total less than $5.000, or- denied usc of benefit of years,
dinance must pro - for facilities, or if local gav-
installment payment plan. crument has failed ©
make reasonable progress
on constraction by the
date specified in the zone
plan or within & years of
issuance of buikding per-
mit, whichever is carlier
§36-74-1322 &
§ 36-74-1308. | §36-7-4-1312(b)4 § 36-74-1324. § 36-7-4-1329%(d). § 36-74-1332, § 36-74-1318(b). | § 36-74-1315 | 4 W74 1M
TABLE 1: Analysis of State Impact Fee Legislation (Confinued)
Service: (===
Citizen Tume for Capital Benefit of
Facilities Commiittee Trmposition & Accounting Time Limit for Improvements Areais) B=lp=
Stare;Citation Authorized Required Collection Requirements Expenditures Plan Required Required | Bog=w
Maine Roads. sewer. | No. Not specified. Moust be segregated Must expend funds ac- | Yes, as part of | No. " %o
water, parks. from general reve- cording to reasonable comprehensive
ME. Rev. STaT. | fire protec- nues, schedule established in | plan.
ANN. L 30-AL tion, solid comprehensive plan or
§ 4354 (West wasle. refund fees.
Supp. 19921,
§ 435410 A). § 43542)(B). § 43542)(D). § 43542)(C). !
Nevada Roads. sewer. | Yes. advisory | Not specified. Not specified. Refund upon request of | Yes, including | Yes.  Yes. aspm
water. only. property owner required | facilities needs | ot CtP
NEv. REv. StaT. | stormwater. if construction on facili- | for period of 10
§278BOI0 e drainage. ties in CIP not initiated | years or less
seq (1991 within 5 years or fees based on land
not expended within (0 | use assump-
years. tions projected
for at least |0
years,
§ 278B.020. 1§ 278B.150. § 278B.260. § 278B.176. § 278B.100 § 2788 17
New Hampshire Roads, sewer, | No. Imposed prior to or as Must be segregated Must expend within 6 Yes. No. No
water, parks, condition for issuance of | from peneral fund and | years of collection or
N.H. REv. STaT. |stormwater, building permit; collection | accounted for by fee. | within reasonable time
ANN. § 674:21 drainage, as conditi-n for issuance established by grdimance
tSupp. 19923, fioed control, of certificate of occu- (nat to esceed 6 years),
municipal of- pancy . or refunds.
fice facilities.
solid waste,
public safety.
libraries.
§ 674:2L1V). L § 67421V, § 67421V Her " | § 6742 1VIe). § 67421V )(h),




Washinglon ‘ Roads. parks. | No. Imposition as cendition of ‘ Separate accounts by Encumber or expend Yes. as part of | Yes. Yes,
schonls. fire development approval: facility type. within 6 years of date of | comprehensive
WasH. REv. Cope | protection. collection not specified. i collection or refund to ptan.
Ann. § 82.02.050 Property owner.
et seq. (West i
Supp. 19931 | §82.02.00067). § 82.02.090(3) § B2.02.070¢1). § 82.02.07003). § B2.02.050¢4). | §82.02.0606). | $82.02.050r4a)
Weast Virgima Roads. sewer. | Na. Levied as a condition of Separae account by Expend within 6 years Yes. Yes, restricted | Yes, as pan
water. parks. issuance of site plan or faciliry rype; annual from date of collection 10 arcas of CIP.
W. Va. CopE stormwater, subdivision approval. issu- | accounting required. or refund upon apptica- wherein de-
§ 7-20-1 er sey. drainage, ance of building permit. tion of properry owner. velopment
11993). flocd contrel, approval of certificate of projects are
police. fire occupancy, or other devei- tocated.,
protection, Opment or construction ap-
emergency proval.
medical res-
cue. schools.
§ 7-20-3(a. § 70-20-3(g). § 7-20-8¢d). § 7-20:9(a). § 7-20-6(a7). | § 7-20-8(a). § 7-20-7(b).







APPENDIX C

Colorado Statute on Impact Fee Accounting
(Colo. Rev, Stat. 29-1-801 - 804)




LAND DEVELOPMENT CHARGES
§ 29-1-801. Legislative declaration

The general assembly hereby finds and determines that statewide
standards governing accountability for land development charges imposed by
locai governments to finance capital facilities and services are necessary and
desirable to ensure reasonable certainty, stability, and fairness in the use to
which moneys generated by such charges are put and to promote public
confidence in local government finance. The general assembly therefore
declares that this part 8 is a matter of statewide concern.

Added by Laws 1990, H.B.90-1152, § 1, eff. Jan. 1, 1991.
§ 29-1-802. Definitions
As used in this part 8, unless the context otherwise requires:

(1} "Capital expenditure™ means any expenditure for an improvement,
facility, or piece of equipment necessitated by land development which is
directly related to a local government service, has an estimated usefui life of
five years or longer, and is required by charter or general policy of a locai
government pursuant to resolution or ordinance.

(2)  "Land development” means any of the following:
(a)  The subdivision of land;

(b)  Construction, reconstruction, redevelopment, or conversion of use
of land or any structural alteration, relocation, or enlargement which results in
an increase in the number of service units required; or

(c)  An extension of use or a new use of land which results in an
increase in the number of service units required.

(3)  "Land development charge" means any fee, charge, or assessment
relating to a capital expenditure which is imposed on fand development as a
condition of approval of such land development, as aa prerequisite to obtaining
a permit or service. Nothing in this section shall be construed to include sales
and use taxes, building or plan review fees, building permit fees, consulting or
other professional review charges, or any other regulatory or administrative fee,



charge, or assessment.

(4) "Local government" means a county, city and county, municipality,
service authority, schooi district, local improvement district, law enforcement
district, water, sanitation, fire protection, metropolitan, irrigation, drainage, or
other special district, any other kind of municipal, quasi-municipal, or public
corporation, or any agency or instrumentality thereof organized pursuant to law.

(5)  "Service unit" means a standard unit of measure of consumption,
use, generation, or discharge of the services provided by a local government.

Added by laws 1990, H.B.90-1152, § 1, eff. Jan. 1, 1991.
§ 29-1-803. Deposit of land development charge

(1) Except as otherwise provided in this section, all moneys from land
development charges collected, including and such moneys collected but not
"expended prior to January 1, 1991, shall be deposited, or, if collected for
another local government, transmitted for deposit, in an interest-bearing
-account which clearly identifies the category, account, or fund of capital
expenditure for which such charge was imposed. Each such category, account,
or fund shall be accounted for separately. The determination as to whether the
accounting requirement shall be by category, account, or fund and by aggregate
or individual land development shall be within the discretion of the local
government. Any interest or other income earned on moneys deposited in said
interest-bearing account shall be credited to the account.

(2)  Any county, city and county, or municipality shall be required to
comply with the provisions of subsection {1) of this section requiring the
deposit or transmittal of land development charges collected but not expended
prior to January 1, 1991, only if such land development charges were collected
on or after January 1, 1986.

Added by Laws 1990, H.B.90-1152, § 1, eff. Jan. 1, 1991.
§ 29-1-804. Exceptions--state-mandated charges

This part 8 shall not apply to rates, fees, charges, or other requirements
which a local government is expressly required to collect by state statute and
which are not imposed to fund programs, services, or facilities of the local

government.

Added by Laws 1990, H.B.90-1152, § 1, eff. Jan. 1, 1991.






