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Introduction

Zoning and planning, due process and takings, and 
the tension between private property rights versus the 
public’s interest in how and where the community will 
grow—are all ingredients for a great law school exam 
in a First Year Property Law class. Any one of these 
elements can trip up the most careful city attorney or 
provide the fodder for challenging the actions of the 
local zoning board. For more than a decade, a zoning 
case has been winding its way through the adminis-
trative and judicial review processes in New Mexico. 
Albuquerque Commons Partnership v. City Council 
of the City of Albuquerque2 has all of the issues men-
tioned above, and more.

On February 18, 2008, the New Mexico Supreme 
Court brought the case to an end, ruling against the 
City of Albuquerque.3 In a lengthy decision, the court 
concluded the city had downzoned the applicant’s 
property without complying with important due pro-
cess requirements.4 Furthermore, the city had wrong-
fully denied approval of the applicant’s site plan. There 
are lessons in this case that are instructive for land use 
attorneys and planners in every state.

The Facts of the Case— 
A Long Journey for All Involved

This case began in 1987 when Albuquerque Com-
mons Partnership (“ACP”), a general partnership, 
filed an application to build a mixed use, high den-
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sity development on 28 acres in Albuquerque’s Up-
town Urban Center on property it had leased from 
the Archdiocese of Santa Fe. The city’s 1981 Uptown 
Sector Plan (“1981 USP”) governed the uses and de-
velopment standards for the property and it reflected 
the goals and policies contained in the Albuquerque/
Bernalillo County Comprehensive Plan (“compre-
hensive plan”).

The Uptown Urban Center is an area containing two 
million square feet of retail space, two regional malls, 
and 1.9 million square feet of office space—23% of 
the total office space in Albuquerque.5 An urban cen-
ter, as defined in the comprehensive plan, is an area 
“containing the highest densities and the tallest and 
most massive structures … [concentrating] a wide 
range of community activities and intense land uses 
for greater efficiency, stability, image and diversity and 
for a positive effect on the urban form, environmental 
quality and the transportation network.”6 The goal of 
an urban center is “to create specially designed con-
centrations of high-density mixed land use and social/
economic activities which reduce urban sprawl, auto 
travel needs, and service costs and which enhance the 
urban experience.”7

The key thing to remember as this tale unfolds is 
that the public (through the planning process) envi-
sioned this urban center as an appropriate location 
for mixed use, high density, and pedestrian oriented 
development. There was even talk about building 
a better transit system to serve the area. Planners 
hoped to reduce the number of automobiles travel-
ing to the Uptown Urban Center in the future. A big 
box retail center was the antithesis of what the pub-
lic and the city’s planning documents envisioned for 
the Uptown Urban Center.

Big box retail establishment is defined as a “sin-
gular retail or wholesale user who occupies no 
less than 75,000 square feet of gross floor area, 
typically requires high parking to building area 
ratios, and has a regional sales market.7.5

In the city’s various sector plans, such as the 1981 
USP in this case, Albuquerque planners typically 
combine planning goals and policies with regulatory 
zoning measures intended to implement the goals. 
Although this may seem confusing to some, it has 
apparently worked well in the past. The 1981 USP 
zoned the majority of the uptown urban center as 
SU-3, a special use zoning category intended to tailor 
future development to the goals of the sector plan. 
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Applicants with property in the SU-3 district were 
expected to prepare and obtain approval of a site de-
velopment plan, keeping the goals and policies enun-
ciated in the 1981 USP in mind.8 Property around 
the SU-3 district was zoned SU-2 for lower density 
mixed uses. There was also an established single-
family residential neighborhood near the Uptown 
Urban Center.

In late 1987, ACP submitted a mixed-use, high-
density site plan to the city which addressed the poli-
cies of both the city’s comprehensive plan and the 
1981 USP. The site plan was approved, but never 
built because of a slump in the real estate market for 
office use.

In 1991, ACP selected Opus Southwest Corpora-
tion (“Opus”) to develop the property. Opus planned 
to either purchase the ACP lease or sublease the 
property if it could get a 28-acre big box retail shop-
ping center approved. The Opus site plan included 
property in both the SU-3 and SU-2 districts. That 
portion of the property in the SU-2 district required 
Opus to apply for both a zone map amendment and 
an amendment to the 81 USP.

Residents in the neighborhood nearby, as well as the 
general public, opposed the big box proposal because 
they felt it conflicted with their expectations that the 
property would be part of an urban center. A big box 
retail shopping center with a sea of surface parking 
was just not consistent with the high-density mixed 
land use development called for in the 1981 USP.

Opus withdrew its site plan and the city council 
passed a memorial requesting a public review of the 
1981 USP. The Opus site plan application had raised 
a significant concern about the apparent disconnect 
between the public’s goals and policies for the Up-
town Urban Center and the zoning restrictions which 
permitted a typical suburban big box retail shopping 
center. This disconnect needed to be mended. The 
American Planning Association highlighted this issue 
in its amicus brief filed in this case:9

Unfortunately, through the years, zoning and 
planning have been conflated in New Mexico 
jurisprudence as well as in the development 
paradigm in many communities. Rather than 
assuming a proactive, system-wide approach 
to growth and development, the reality in New 
Mexico is that such decisions have been reac-
tive and piecemeal, placing city leaders in a 
defensive position. The consequences of this 
reactive approach are well-known to anyone 

reading the local papers or watching the local 
news on television, and probably accounts for 
the finding that only 26% of Albuquerque city 
residents agreed with the statement in the 1999 
Citizen Satisfaction Survey that “Albuquerque 
is well planned.” (Planned Growth Strategy, 
Part 2, p.4).9.5 Another consequence of this re-
active approach is that it implicitly lodges its 
trust in private development to meet public 
goals. (Emphasis added).
While the city was engaged in its public review and 

revision of the 1981 USP, Opus submitted a second 
site plan application for a smaller, 17.9-acre big box 
retail project. This second application only involved 
the property located within the SU-3 district; a zone 
change was not required. The proposal was merely a 
smaller version of the original submittal.

City planners invited developers, including Opus, 
and neighborhood leaders, landowners, and busi-
nesses to a workshop. Suggestions from the work-
shop included establishing a new “Intense Urban 
Core” in the sector plan. On a parallel track, the 
public hearings for Opus’ revised 17.9-acre site plan 
were deferred. A four-month moratorium on all de-
velopment in the Uptown Urban Center was passed 
shortly thereafter. Opus and ACP were caught in the 
moratorium.

By March 1995, a revised uptown sector plan was 
distributed for review, designating an Intense Urban 
Core with development standards that included floor 
area ratios and parking requirements which would 
allow only office and/or other high density uses, with 
retail and commercial uses on the ground floors. 
Parking structures, instead of surface parking, would 
be required except for a small number of spaces 
serving the ground-level establishments. The revi-
sions included pedestrian-friendly features as well as 
features to reduce the number of single-occupancy 
vehicles—revisions certainly not friendly to big box 
retail shopping centers! ACP’s property, upon which 
Opus wanted to build, was located in this proposed 
Intense Urban Core.

A number of public hearings were held on these 
proposed revisions to the Uptown Sector Plan, with 
Opus and ACP vehemently testifying in opposi-
tion. The city’s Environmental Planning Commis-
sion (“EPC”) and the Land Use Planning and Zon-
ing Committee (“LUPZ”) of the city council held a 
joint hearing. The EPC determined that the proposed 
changes did not comply with Resolution 270-1980 
containing the city’s standards for rezoning property. 
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Resolution 270-1980 states there must be either a 
change in the area to be rezoned, a mistake in the 
original zoning, or the zone change should be more 
beneficial to the community.10

At a subsequent public hearing, the LUPZ heard 
the proposed revisions and was advised by the city 
attorney that the proposed changes to the Uptown 
Sector Plan were not amendments to the zoning map, 
since the area would remain mapped in the SU-3 
district. Instead, the proposed revisions were text 
amendments and Resolution 270-1980 did not ap-
ply. This was the fateful decision. Rather than under-
take a quasi-judicial process requiring, among other 
things, an unbiased tribunal, the city decided less due 
process was all that was needed because updating the 
sector plan was a legislative matter. The revised Up-
town Sector Plan (1995 USP) was adopted by the city 
council on June 19, 1995.

Back to the applicant—following adoption of 
the 1995 USP, the EPC deferred Opus’ application 
to build a big box retail shopping center indefinitely 
because it did not comply with the new 1995 USP. 
Clearly, Opus was not pleased and sued in District 
Court, claiming violations of its substantive and pro-
cedural due process rights, and for inverse condem-
nation under state law, as well as for an unconstitu-
tional taking in violation of the Fifth Amendment.

Each side saw this case differently. The applicant 
argued that the city had downzoned its property when 
it adopted 1995 USP; the city must follow quasi-ju-
dicial procedures to accomplish a downzoning. The 
city countered that no downzoning had occurred be-
cause the new 1995 USP applied to all properties in 
the Uptown Urban Center; it wasn’t meant to target 
a specific property. The trial court agreed with ACP 
and concluded the city had downzoned the property 
and failed to follow its own policies and procedures 
under Resolution 270-1980. It declared the develop-
ment restrictions contained in 1995 USP did not ap-
ply to the Opus site plan application and remanded 
the case back to the city with instructions to review 
Opus’ site plan under the requirements of the 1981 
USP. The court allowed the federal takings claim and 
the § 1983 claim to move forward.11

In March 2000, the city council denied Opus’ big 
box site plan application under the 1981 USP. On a 
second administrative review, the trial court reversed 
the city council’s denial and ordered the city council 
to approve Opus’ application.12 Eventually, follow-
ing a jury trial, a final judgment was entered against 
the city on the due process claim, with an award of 

$8,349,095.00.13 The District Court concluded that 
the burden of fulfilling the city’s vision for the Uptown 
Urban Center had fallen on a single property owner - 
Opus; the court appeared more concerned with that 
impact than on the city’s efforts to fulfill its vision for 
an Uptown Urban Center. No doubt, law students 
reading these facts would spot many issues to write 
about in their bluebooks at exam time. The multitude 
of attorneys involved in the case certainly did.

Appellate Judicial Review

In 2006, the New Mexico Court of Appeals re-
versed the District Court, concluding that the revi-
sions embodied in the 1995 USP were text amend-
ments, rather than amendments to the zoning map, 
and would apply to all future development or re-
development in the Uptown Intense Urban Core.14 
The city had properly followed a legislative, rather 
than quasi-judicial, process. As a result, the city had 
not denied ACP its right to procedural due process. 
(Having failed to win approval of its site plan, Opus 
was no longer involved in the case.)

ACP argued again that its property had been down-
zoned when the city adopted the more restrictive de-
velopment standards contained in the 1995 USP. It 
believed the city’s action was subject to the “change 
or mistake” rule and Resolution 270-1980.15 The 
city continued to deny that a downzoning took place. 
If the 1995 USP did not downzone ACP’s property, 
there was nothing wrong with following a legislative 
process when it adopted the 1995 USP, and a more 
deferential review by the court was all that was re-
quired. The Court of Appeals held that the “change 
and mistake” rule did not apply, no downzoning had 
occurred and so there was no need to address ACP’s 
takings claim.16

On to the New Mexico Supreme Court! Instead 
of evaluating the label of the city’s process—whether 
legislative or quasi-judicial—the state’s highest court 
decided it would look at what sort of action the city 
in fact took and

begin with whether the City’s adoption of the 
1995 Uptown Sector Plan Intense Core restric-
tions effected a downzoning of ACP’s property. 
We view this to be the critical inquiry because 
its outcome will determine what processes the 
City was required to employ, what it was re-
quired to show, and how much discretion it had 
in making its decision. The effect of the City’s 



5

Zoning and Planning Law Report FEBRUARY 2009 Vol. 32 / No. 2 

© 2009 Thomson Reuters

action on the property owner—whether it con-
stitutes a downzoning or not—determines the 
degree of process due, not the label the City 
employs.17

Regardless of whether adoption of the 1995 USP 
was a legislative action, a quasi-judicial action, or in 
the context of a sector plan, the fact that the revisions 
only impacted one property owner when applied was 
determinative. The state’s highest court was not go-
ing to be hamstrung by labels. The court noted that:

ACP’s leased property was located entirely with-
in the Intense Core zone. Only two other prop-
erty owners owned land in the Intense Core, 
and ACP’s property made up two-thirds of the 
affected land. Further, though all three tracts of 
land were vacant, only ACP had a pending site 
plan submitted to the City. As a practical matter, 
therefore, the new regulations affected primarily 
ACP and its leasehold interest.18

The court went on to note that the “real question 
here is whether the City’s adoption of the 1995 Up-
town Sector Plan amendments was fair overall, af-
fording ACP adequate due process of law.”19 After 
reviewing the facts, including the timing of the city’s 
decision to amend the 1981 USP (an application had 
already been filed and the neighbors had objected 
to it), the impact of the city’s decision on a single 
property owner, and the city’s “conscious decision” 
to follow a legislative process, the court held that the 
city’s decision lacked procedural fairness,20 and an-
nounced the following test:

When a zoning action is specifically designed 
to affect a relatively small number of properties 
and does not apply to similarly situated proper-
ties in the surrounding area or city-wide, that 
action is quasi-judicial, not legislative.21

Clearly, legislative and quasi-judicial processes are 
very different. The city should use the former when a 
planning or zoning action results in a general rule or 
policy which is applicable to an open class of individ-
uals or situations; the latter is used when a land-use 
action involves the application of adopted policy to a 
specific development application, or a small number 
of individuals or properties.22

A legislative proceeding limits evidence, prevents 
cross-examination, and makes no effort to provide 
an impartial tribunal by limiting ex parte contacts. 

In contrast, a quasi-judicial process requires that in-
terested parties be given individual notice, have an 
opportunity to be heard, present and rebut evidence 
to an impartial tribunal, which the court specifical-
ly noted is one which has had no pre-hearing or ex 
parte contacts concerning the question at issue, and 
to a record with adequate findings.23

In this particular case, the court noted that the city 
provided no findings and, more importantly, it failed 
to provide an impartial tribunal. One telling piece 
of evidence noted in a footnote to the opinion, con-
cerned the ex parte contact.

As an example of the legislative-type lobby-
ing that accompanied the passage of the 1995 
Uptown Sector Plan amendments, [the presi-
dent of the Uptown Association], called [one 
of the city councilors] after she had proposed 
amendments to the 1995 Uptown Sector Plan 
that would have eased the impact on ACP. [He] 
encouraged the councilor not to make amend-
ments that would allow the Opus Plan to pro-
ceed and stated his belief that if she worked at 
it, [she] could get the four votes needed to pass 
the amendments favored by the Uptown Asso-
ciation. [The councilor] then withdrew her pro-
posed amendments. Such contacts and influence 
are common and appropriate in the normal leg-
islative functioning of a city council. However, 
when a council sits in a quasi-judicial capacity, 
as it must to effect a downzoning, its members 
must be insulated from such contact.24

Local public officials in every community in the 
country are confronted with the same quandary that 
confronted the Albuquerque city council when it ad-
opted the 1995 USP. How to best balance the rights 
and interests of the property owner with the larger 
public interest expressed in the community’s com-
prehensive plan and related planning documents? 
Albuquerque officials recognized that a disconnect 
between the plan and regulations existed—the devel-
opment regulations allowed a low density big box 
retail center, while the plan envisioned something 
very different. To their credit, they sought to mend 
the disconnect, rather than ignore the community’s 
goals for an Uptown Urban Center. ACP relied on 
the development regulations, as was to be expected. 
Although ACP had no vested rights in a particular 
zoning classification,25 the court said it had a right to 
expect a fair process.
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Lessons Learned

The ACP case was an expensive lesson for the city 
officials and planners involved, and ultimately for 
the public asked to foot the bill for damages. What 
lessons might be learned that could help avoid an-
other long, expensive journey through the courts?

1)  The city should be proactive, periodically re-
viewing the zoning regulations and planning 
documents. Neither document should collect 
dust or be taken for granted. Of course, the best 
time for amending any land use regulations is 
prior to submission of an application for devel-
opment, not after. However, a short-term mora-
torium, with a clearly-defined purpose, is an ap-
propriate tool.

2)  City officials should join planners in requesting 
the State Legislature to update the state’s plan-
ning and land use enabling laws. New Mexico, 
as is the case in the majority of states, is labor-
ing beneath the weight of the Standard Zoning 
Enabling Act (SZEA) written nearly a century 
ago. There are examples available of model land 
use statutes which provide much greater clarity 
and fairness in the land use development process 
than the SZEA. The American Bar Association 
Model Statute on Local Land Use Planning Pro-
cedures,26 adopted by the House of Delegates 
in August 2008, is one; the American Planning 
Association’s Growing Smart Legislative Guide-
book is another.

3)  Don’t mix apples and oranges—or zoning/de-
velopment regulations with plans. This may be 
obvious, but it’s worth emphasizing. Plans are 
the community’s vision for the future, expressed 
in goals and policies. Zoning/development regu-
lations are merely a tool to implement the plan. 
While the development regulations should be 
consistent with the plan, they should not be 
mixed together. This is especially true in a state 
where plans are advisory only. The ABA’s Model 
Statute clearly distinguishes between plans and 
development regulations, requiring that they be 
consistent.27

4)  Too much due process never hurts. If in doubt, 
follow the procedures required for a quasi-judi-
cial hearing—notice, opportunity to be heard, 
presentation of evidence with cross-examination, 
and an impartial tribunal. Local government 
attorneys in New Mexico are quaking in their 

boots following the large damage award against 
the City of Albuquerque – wondering what pro-
cedures they should advise their clients to use. 
Certainly, local government officials should pe-
riodically review their land use procedures. The 
ABA’s Model Statute mentioned above might be 
an appropriate guide for revisions, but certainly 
don’t get stuck on labels. The courts will look 
beyond labels. Treating everyone fairly is a win-
win for all.

Post Script

In early 2008, the N.M. Supreme Court remanded 
the case back to the Court of Appeals to decide (1) 
whether ACP had a constitutionally protected prop-
erty interest that would satisfy the threshold require-
ment for a Section 1983 claim; (2) whether the 1995 
USP was an unconstitutional taking of ACP’s prop-
erty; and (3) whether damages were properly award-
ed.28 The Court of Appeals, in October, affirmed the 
jury award of damages in the amount of $8,349,095 
on the § 1983 claim; decided it didn’t have to ad-
dress the takings claim since it had affirmed the § 
1983 award; reversed the award of post-judgment 
interest; and affirmed the award of attorney fees.29

In November, the City of Albuquerque prevailed 
in a challenge to another of its sector plans—the 
Nob Hill-Highland Sector Development Plan.30 Ho-
meowners within the Nob Hill sector opposed the 
plan, objecting to the new OR-2 zoning which they 
felt allowed too much height and density of devel-
opment in the neighborhood. The District Court 
concluded that Albuquerque Commons Partnership 
v. City Council did not apply because the implemen-
tation of the OR-2 zone in the Nob Hill Highland 
Sector Development Plan did not constitute a down-
zoning. Nevertheless, the court found that the city 
council had complied with Reso. 270-1980 when 
it made findings to justify the change in zoning. Of 
note, there was no pending application tangled in the 
approval process of the Nob Hill-Highland Sector 
Development Plan.31

What became of the property at the heart of this 
Uptown Urban Center saga? The Archdiocese of San-
ta Fe sold it and “a new development was approved 
and built by another developer under later revisions 
to the 1995 Uptown Sector Plan which allowed the 
increased retail use and phased construction that was 
denied to ACP.”32
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