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ARIZONA CASES

Robson Ranch Quail Creek, LLC v. Pima County, 215 Ariz. 545, 161 P.3d 588 (Ariz. Ct. App.
2007).

This case involved Pima County’ s (the “ County”) sewer connection fee ordinance, whichwasamended in
2005 to replace the two-tiered fee structure with aflat fee (the “ Ordinance’). Developer Robson Ranch
Quail Creek, LLC (“Robson”) chalenged the Ordinance on the grounds that, among other things, it vidlated
ARiz. Rev. STAT. §11-821. Ariz. Rev. STAT. 8§ 11-821(D)(4) requirescounty comprehensive plansto
contain a “component that identifies policies to ensure that any mechanisms that are adopted . . . bear a
reasonabl e rel ationship to the burden imposed on the county to provide additional necessary publicfadlities
to the development.” The Superior Court granted the County’ smotion for summary judgment and held that
the sewer connection feeswere not required to bear areasonable relationship to the burden imposed on the
County by a devdopment. On agppeal, the Arizona Court of Appedls reversed thisholding. The Court
found that ArRiz. Rev. STAT. § 11-821(D)(4) applied to the sewer connection fees because they were
identified as a funding mechanism in the County’ s comprehensive plan. The sewer connection feeswere
therefore required to bear a reasonable relationship to the burden imposed on the County by a
development. The Court further found that Robson presented sufficient evidenceto raiseagenuineissue of

materid fact as to whether the fees bore areasonabl e relationship to the burden imposed on the County by
Robson’ s devel opment.

Home Builders Association of Central Arizonav. City of Maricopa, 215 Ariz. 146, 158 P.3d 869
(Ariz. Ct. App. 2007).

Pina County (the “County”) entered into devel opment agreements(the “ Devel opment Agreements’) with
severd developers, which exempted the developers from paying any development fees that might be

adopted in the future. The Development Agreementsal so provided that therightsit established would run
with the property and would bind the County, the developers, and their respective successorsand assigns.

In 2003, the City of Maricopa (the“City”) wasincorporated and its boundariesincluded property subject
to the Development Agreements. Two years later, the City enacted an ordinance which purported to give
the City the authority to assess development fees. Pursuant to this ordinance, the City sought to assess
development fees of gpproximately $5,000 on each lot in the subdivisions subject to the Development

Agreements. TheHome Builders Association of Centrd Arizona(the“Home Builders Association”) fileda
complaint seeking adeclaratory judgment requiring the City to acknowledge the vaidity of theDevdopment
Agreements and to stop the assessment of devel opment feesin violation of the Deve opment Agreements.

The City argued that it was not bound by the Development Agreements and that the County lacked the
datutory authority to waive devel opment feesin adevel opment agreement. The Superior Court disagreed

with the City and ruled in favor of the Home Builders Association

The Arizona Court of Appeds affirmed this ruling on apped by the City. To support its holding that the
walver of the development feesin the Development Agreements was valid, the Court cited to a statutory
provison which alows counties to indude in a development agreement “any other matters relating to the
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development of the property.” Moreover, asthe property subject to the Development Agreements was
now under the exclusive control of the City, the Court held that the City was a successor-in-interest tothe
County and mugt therefore adhere to the terms of the Development Agreements, including the provison
waiving development fees.

MONTANA CASES

Druffe v. Board of Adjustment, 339 Mont. 57, 168 P.3d 640 (M ont. 2007).

The Missoula City Board of Adjustment (the “Board”) granted Glen Moyer’'s (“Moye™) request for a
zoning variance, which dlowed Moyer to build aresidence on less than the required lot sze. Dennisand
Barbara Druffd (the “Druffds’), who lived in a resdence more than two blocks avay from Moyer's
property, filed an action chdlenging the variance, on the grounds that, among other things, the Board's
approval congtituted an abuse of discretion. The Druffesalleged noinjury other than adeprivation “of their
right to orderly development of property zoned as resdentid.” The Didrict Court granted the Board's
motionto dismissfor falure to sate aclam and on grounds thet the Druffels lacked standing. On appedl,
the Druffds maintained that they possessed standing under MonNT. CoDE ANN. 8 76-2-327, which grants
“any taxpayer” theright to petition acourt to set forth alegedillegditiesin the Board' sdecision. The Board
argued that the Druffds must alege some type of specific harm regardless of the statute and cites to a
number of cases holding that taxpayers generdly lack standing to enforce apublic right or redressapublic
wrong absent an alegation of harm. The Supreme Court of M ontanaaffirmed the Ditrict Court’ sgranting
of the Board' s motion to dismiss for fallure to sate aclaim, but reversed theruling on sanding. The Court
held thet the plain meaning of MoNT. Cope ANN § 76-2-327 granted the Druffelsstanding to petition for
review of the Board' s decision, as the Druffds are taxpayers of the municipality.

Flathead Citizens for Quality Growth, Inc. v. Flathead County Board of Adjustment, 2008 WL
44598, 2008 M T 1 (Mont. 2008).

The Hathead County Board of Adjustment (the “Board”) issued aconditiond use permitto alow agravel
extraction and crushing business (the “CUP’). The Flathead Citizensfor Qudlity Growth, Inc. (“Flathead
Citizens’) argued that the Board unlawfully issued the CUP because the businesscongtituted an extractive
industry, which was not alowed under gpplicable zoning regulations. The Digtrict Court found thet the
Board did not abuse its discretion in granting the CUP and granted summary judgment to the Board.
Flathead Citizens appeaed and the Supreme Court of Montanareversed, holding that the approva of the
CUP condtituted an abuse of discretion because the record did not contain a sufficient factual bass to
support the Board' s determination. The Court remanded the caseto the Digtrict Court to have the Board
come forward with findings of fact and conclusons to support the Board' s decision.

Fielder v. Board of County Commissioners, 337 Mont. 256, 162 P.3d 67 (M ont. 2007).

Sanders County (the* County”) residentsfiled acomplaint chalenging the Board of County Commissoners
(the “Board”) gpprovd of a developer’s preiminary plat for a subdivison on the grounds that (1) the
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Department of Environmenta Qudity (the“DEQ”) did not review and approve of thewater and sanitation
issues before the gpprova was granted; (2) the subdivision lacked proper access; and (3) the Board
allowed the devel oper to make a cadhvin-lieu of land donation to satisfy the parks dedication requirement.
Even though the Digrict Court held that the complaint was not timdly filed, it decided the issues on the
merits and granted summary judgment in favor of the Board. On appedl, the Supreme Court of Montana
affirmed, finding that the Digtrict Court (1) correctly determined that the Board did not act arbitrarily inits
decision to request a cashrintlieu of land donation asthe proposed land was not suitable for use asapark;
(2) correctly determined that the Board did not act arbitrarily in finding that legd access exids for the
subdivison; and (3) correctly determined that the DEQ’ sreview and approval was not necessary prior to
the approvad of the plat asthe find plat gpprova was contingent on satisfying conditions required by the
Board, induding compliance with the DEQ and locd regulations regarding sanitation and water issues.

However, the Court reversed the Digtrict Court’ sfinding that the complaint was not timely filed, stating that
pleadings are considered filed when they are placed in the possession of the clerk of court. Although the
complaint in this case was not stamped “filed” until after the filing deadline, it was in the possesson of the
clerk prior to the deadline.

Ballas v. Missoula City Board of Adjustment, 340 Mont. 56, 172 P.3d 1232 (Mont. 2007).

The Terzo family (the“Terzos’) owned a house that straddled two adjacent resdentid lotsowned by the
Terzos. The Missoula City Board of Adjustment approved the Terzos request to reconfigure the lots

boundary line so that the house would exist entirdly within onelot. The Missoula Office of Planning and
Grants then approved the Terzos application for abuilding permit to condtruct a house on the other lot.
Jard and Michde Bdlas (callectively, “Bdlas’), who are the Terzos' next-door neighbors, appeaed the
approva of the building permit, on grounds that the lot was less than the minimum lot Size required for a
resdentid Sructure. The Terzos filed amotion for judgment on the pleadings for lack of subject matter
jurisdiction. The Didtrict Court denied the motion and the Terzosappeal ed, arguing that the Didtrict Court
lacked subject matter jurisdiction because Balas lacked standing. The Supreme Court of Montana held
that subject matter jurisdiction and standing requirements are not interdependent. That is, aparty’ slack of
standing does not deprive acourt of subject matter jurisdiction. Accordingly, the Court affirmed theDidnct
Court’s denid of the Terzos motion. The Court further held that the Terzos apped from the Didtrict
Court’s determination that Ballas had standing was premature because the Montana Rules of Appdllate
Procedure did not alow for interlocutory appeals from a court’ s ruling on standing.

Arkel v. Middle Cottonwood Board of Zoning Adjustment, 338 Mont. 77, 162 P.3d 856 (M ont.
2007).

Vince and Debbie Arkell (the “Arkdls’) purchased a house that was constructed prior to the adoption of
zoning regulations. The Arkells, not knowing that the house was subject to zoning regul ations, constructed
an addition which did not conform to agpplicable setback requirements. After they became aware of the
setback requirements, the Arkells applied for a variance to gpprove the nonconforming addition The
Gdlatin County Planning Director denied the variance. The Arkells appealed to the Middle Cottonwood
Board of Adjusment (the “Board”). However, because there was atie vote on the motionto reverse the
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Panning Director’ s decison, themotion failed and theBoard denied the Arkells appeal. The Arkdlsthen
appealed the Board's decision to the Digtrict Court, which reversed the Board' s denid and granted the
variance. The Board gppealed the Didrict Court’sruling. The Supreme Court of Montana held that the
Didrict Court did not abuse its discretion by granting the variance to the Arkells as the Court found that
there was sufficient evidence in the record to support the Didtrict Court’ s determinationthat the criteriafor
granting a variance had been met, namely that the Arkells satisfied the required showing of * unnecessary
hardship.” The “unnecessary hardship” in this case was the need for afull living areaon the ground floor to
accommodate a disabled family member and the inability to build the addition in any direction but toward
the road.
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