
Land Use Law 101



Legal Research 

How to Find the Law
Orlando DeLogu

• Land use is a 

heavily regulated 

industry like 

securities, but with 

no single place 

where you can find 

the law…



The Police Power

• to provide for and promote the safety, 

peace, health, morals, and general welfare 

of the people…



Common Law Nuisance



Spur Industries v. 
Del E. Webb Development Co.



Constitutions and Statutes



Regulations



Case Law



Other Research Tools

• The internet, of course

– Google, www.planning.org

• Casebooks, treatises, and hornbooks

http://www.planning.org/


History of Planning Law
Stuart Meck



The Role of the Plan
Daniel Mandelker and Peter Salsich

• “The process of making plans by applying 

foresight to action,” Mandelker, et al., Planning and Control of 

Land Development: Cases and Materials, 8th Ed., p. 34 (2011).

• Standard City Planning Act 

• City Plan Commission

• Local legislative body



Comprehensive Planning Process 

(“Rational” Planning)

• Traditional concern – “rational” planning

• Goals, objectives and policies





Plan Format



Citizen Participation



Alternatives to 

Traditional Rational Planning

• Participatory planning

• Equity planning (the “Just” City)



Current Approach

• Planning is a part of the political process. 

“Political decision maker [is] responsible for 

the adoption of planning policy. Planners 

assist by presenting and clarifying policy 

alternatives,” Mandelker, § 304. 



Four Prototypes

• Traditional Land Use Design Plan 

– designated land uses and a circulation system

• Land Use Classification Plan

– “growth policy areas” map 

• Policy Plan

– verbal discussion of projected 
future development; less reliance on maps

• Development management plan

– policy proposals for public investment



Mandatory Planning 



Consistency Doctrine



Implementing the Plan 

through Regulation
Dwight Merriam 

• Basic processes

– Subdivisions

– Zoning

– Variances

– Enforcement



• State law and federal law claims 

– The “Police Power”

– Enabling statutes and charters

– This guy’s           rule

– State overrides

– Federal zoning?  Yes, but under other names

• RLUIPA

• NFIP

• FHAA

• CWA



• Private controls





• Covenants and easements

• Common interest communities

• “The right to dry” issue

• Dog amortization 

http://images.google.com/imgres?imgurl=http://hunkerdownusa.files.wordpress.com/2009/06/clothesline041307.jpg&imgrefurl=http://hunkerdownusa.wordpress.com/2009/06/29/candles-clotheslines-will-replace-light-bulbs-and-dryers/&usg=__Pct1nsR7lz4jETVoFiks24LKljI=&h=333&w=500&sz=18&hl=en&start=1&um=1&tbnid=XlFmfMI6KGHTdM:&tbnh=87&tbnw=130&prev=/images?q=clotheslines&hl=en&rls=com.microsoft:en-us&sa=N&um=1


Other Powerful Controls

• The market

• Infrastructure

• Taxes

• Government spending

http://images.google.com/imgres?imgurl=http://beyondtheonewayweb.files.wordpress.com/2008/04/yahoo-pipes-edit-by-robin-good-4651.jpg&imgrefurl=http://beyondtheonewayweb.wordpress.com/2008/04/05/new-user-driven-software-tools-in-web-20/&usg=__A5Uo1inbxMqup4Rm5dUmuCET8s4=&h=332&w=465&sz=36&hl=en&start=1&um=1&tbnid=NEzev8D87MrHxM:&tbnh=91&tbnw=128&prev=/images?q=pipes&hl=en&rls=com.microsoft:en-us&sa=N&um=1
http://images.google.com/imgres?imgurl=http://www.rta.ae/wpsv5/wps/wcm/resources/file/eb4adf02bebea35/emirates-roads.jpg&imgrefurl=http://www.rta.ae/wpsv5/wps/portal/!ut/p/kcxml/04_Sj9SPykssy0xPLMnMz0vM0Y_QjzKLN4g3NnEGSUGYRvqRaGKOCBFfj_zcVP0gfW_9AP2C3NCIckdHRQC8aVYf/delta/base64xml/L3dJdyEvd0ZNQUFzQUMvNElVRS82XzBfMzRD?pageNo=3&usg=__yX_owHDJr7yOX2KfpiSWFRHD6gA=&h=345&w=525&sz=47&hl=en&start=12&um=1&tbnid=ktibxh4-ukysbM:&tbnh=87&tbnw=132&prev=/images?q=roads&hl=en&rls=com.microsoft:en-us&sa=N&um=1
http://images.google.com/imgres?imgurl=http://thenonconformer.files.wordpress.com/2009/09/taxes.jpg&imgrefurl=http://thenonconformer.wordpress.com/2009/09/28/provincial-liberals-no-better-than-the-progressive-conservatives/&usg=__v_jAyKWwsMyXetmfO0feVnuvAPw=&h=566&w=800&sz=52&hl=en&start=3&um=1&tbnid=AHgzBE-niQj00M:&tbnh=101&tbnw=143&prev=/images?q=taxes&hl=en&rls=com.microsoft:en-us&sa=N&um=1
http://images.google.com/imgres?imgurl=http://applicant.com/wp-content/uploads/2009/09/government-spending1.jpg&imgrefurl=http://applicant.com/&usg=__zR8_1DIf4A1UQv27hkEz2l-XIFk=&h=1286&w=1626&sz=242&hl=en&start=12&um=1&tbnid=TyxNLMBmaJCr9M:&tbnh=119&tbnw=150&prev=/images?q=government+spedning&hl=en&rls=com.microsoft:en-us&um=1


Traditional Regulation
Daniel Mandelker and Nancy Stroud

• Zoning
– Uses

• permitted uses

• conditional uses/                    

special exceptions

• mixed uses 

• accessory uses

• specially protected uses 

– bulk and lot restrictions

– density restrictions

– planned development 



• Zoning ordinance administration
– Review bodies

• staff level review and approval

• planning and zoning board

• legislative body

– Review/approval processes
• quasi-judicial review and approval v. legislative

• variances

• rezoning 

– Site plan review

– Enforcement



• Subdivision controls

– Standards

– Administration  



• Property Rights Issues

– Vested rights

– Nonconforming uses

– Estoppel



Cutting Edge Regulation 
Peter Salsich and Tom Ragonetti 

• Clustering 

• TDR

• Overlays/floating zones

• TOD

• New Urbanism

• Growth management 

• Sustainability



Clustering



Transfer of Development Rights 

(TDR)

• Landmarks and undeveloped land

• Often with restrictions



Overlays/floating zones
Village Review Overlay Zone, 

Westbrook, Maine



Growth Management



Transit-Oriented Development 

(TOD)



New Urbanism



1. Walkability

2. Connectivity

3. Mixed-Use & Diversity 

4. Mixed Housing

5. Quality Architecture & Urban Design

6. Traditional Neighborhood Structure 

7. Increased Density 

8. Smart Transportation 

9. Sustainability 

10. Quality of Life

Principles



Sustainable Development



Constitutional Issues
Nancy Stroud, Orland DeLogu

and Stuart Meck

• Due process (substantive and procedural)

• Takings

• Equal protection

• Estoppel

• First Amendment 

– freedom of speech

– signs

– adult uses

– flag displays 



A Bouillabaisse of Land Use Law

Tom Ragonetti, Stuart Meck and Dwight Merriam

• Wetlands 

• Floodplain regulation

• Historic preservation

• Airport regulations

• Fair Housing Act

• Manufactured housing



• Aesthetics

• Green building

• Telecommunications 

• RLUIPA

• Agricultural lands

/open space



Q&A/Open Discussion 

The Faculty


