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Environmental Issues
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Contamination Poses What Risks?

− Regulatory enforcement

− Cost overruns

− Third party claims

− Natural resource damages

− Off-site disposal liability

BUT there are some incentives too.
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Contamination

SOURCES OF

LIABILITY

SOURCES OF

DEVELOPMENT

COSTS

SOURCES OF

FUNDING AND 

TAX BENEFITS
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Contamination

SOURCES OF LIABILITY

CERCLA or “Superfund” and 

its defenses

– Innocent purchaser

– BFPP

– Contiguous Property

– Voluntary Cleanup

State common law

– Statutes

– Non-disclosure

– Tort claims
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Contamination

SOURCES OF LIABILITY 

AND DEVELOPMENT COSTS

Other federal statutes

– RCRA

– Clean Water Act

– TSCA

State statutes

– Hazardous Waste

– Solid Waste
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Contamination

SOURCES OF FUNDING 

AND TAX BENEFITS

Other federal statutes

– RCRA

– Clean Water Act

State statutes

– Hazardous Waste

– Solid Waste
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Environmental Resource Laws Affect 

Real Estate Transactions?

− Development costs

− Operational costs

− Regulatory enforcement



9

Environmental Requirements

− Wetlands

− Endangered Species

− Migratory Birds

− Floodplains

− Environmental Permits
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Building Demolition and Renovation

− Hazardous material disposal

− Asbestos abatement
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Management Mechanisms

Financial

Contractual

Regulatory Project 

Management
Due

Diligence
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Due Diligence
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Due Diligence
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Due Diligence
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Due Diligence
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Identify the Management Mechanisms
Regulatory Enforcement – Federal

Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual 

Terms

Fianncial

Assurances

Project 

Management

Regulatory 

Enforcement – Federal

 Comfort Letter

 Reasonable Steps 

Letter 

 Prospective 

Purchaser 

Agreement

 Administrative 

Settlement/Order on 

Consent

 State VCUP or order 

(EPA defers 

enforcement to 

State)

 Indemnity/release 

from current 

owner

 Title stays with

current owner

 Contractor 

indemnities

 Pollution legal 

liability insurance

 Professional and/or 

contractor’s pollution 

legal liability 

insurance

 Escrowed funds

Maintain BFPP 

Defense

 ASTM Compliant 

Phase I ESA

 Continuing 

Obligations Plan

 Materials 

Management Plan

Implement 

cleanup/comply with 

Orders or reasonable 

steps letter

 Indemnity

 Pollution legal 

liability coverage

 Phase I reliance 

letter

 Reps and 

warranties

 Project 

management 

covenants/default

 Additional 

collateral

 Phased funding
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Regulatory Enforcement – State 

Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual

Terms

Financial

Assurances

Project 

Management

Regulatory 

Enforcement – State
 State VCUP 

 State comfort 

letter

 Other State 

letters

 Consent Order

 No Further 

Action/No Action 

Determination

 Indemnity/release 

from current owner

 Title stays with 

current owner

 Contractor 

indemnities

 Pollution legal 

liability insurance

 Professional 

and/or contractor’s 

pollution legal 

liability insurance

 Escrowed funds

Implement 

cleanup/comply with 

orders or reasonable 

steps letter

 Indemnity

 Pollution legal liability 

coverage

 Phase I reliance letter

 Reps and warranties

 Project management 

covenants/default

 Additional collateral

 Phased funding
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Cleanup Cost Overruns – Delay

Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual 

Terms

Financial

Assurances

Project 

Management

Cleanup Cost 

Overruns – Delay
 Approved 

cleanup plan 

(State VCUP, 

Order, Work Plan)

 Brownfields 

funding/tax 

credits (i.e., more 

money in budget)

 Seller cost 

share/

Seller owner 

pays 

overruns

 Fixed price 

remediation

 Cost cap/stop 

loss insurance

 Escrowed 

funds

 Letter of credit

 Parent and/or 

personal 

guarantees

Careful cost 

estimates/contingency

 Indemnity

 Pollution legal 

liability coverage

 Phase I reliance 

letter

 Reps and 

warranties

 Project 

management 

covenants/default

 Additional collateral

 Phased funding
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Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual Terms Financial 

Assurances

Project 

Management

Third party claims EPA Settlement 

Agreement/

Administrative 

Order 

(contribution 

protection)

 Indemnity/release 

from current owner

 Contractor 

indemnity

 Environmental 

covenants

 Pollution legal 

liability 

insurance
 Professional and/or 

contractor’s 

pollution legal 

liability insurance

 Escrowed funds

 Implement cleanup

 Materials 

management 

plan/best practices 

to avoid further 

exposure, ongoing 

releases 

 Engineering 

controls

 Indemnity

 Pollution legal 

liability coverage

 Project 

management 

covenants/

default
 Additional 

collateral

Third Party Claims
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Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual Terms Financial 

Assurances

Project 

Management

Natural Resource 

Damages
EPA/State 

Settlement 

Agreement/

Administrative 

Order 

(contribution 

protection)

Indemnity/release 

from current owner
Pollution legal 

liability 

insurance

Maintain BFPP 

defense

 Indemnity

 Pollution legal liability 

coverage

 Phase I reliance letter

 Reps and warranties

 Project management 

covenants/default

 Additional collateral

Natural Resource Damages
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Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual 

Terms

Financial Assurances Project 

Management

Disposal Liability at 

Off-Site locations
 Pollution legal 

liability insurance
 Professional and/or 

contractor’s pollution legal 

liability insurance

Licensed 

disposal sites

 Indemnity

 Pollution legal liability 

coverage

 Project management 

covenants/default

 Additional collateral

Disposal at Off-Site Locations
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Wetlands

Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual 

Terms

Financial

Assurances

Project 

Management

Wetlands  Corps of 

Engineers Letter

 Jurisdictional 

Determination

 404 Permits

Purchase Price Permit 

compliance

 Indemnity

 Compliance with

laws
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Endangered Species
Environmental 

Risks

Project Risk Management Tools

Loan Terms
Regulatory Agreements Contractual Terms

Financial

Assurances
Project Management

Endangered Species  Clearance Letter

from U.S. Fish & 

Wildlife

 Safe Harbor 

Agreement

 Habitat 

Conservation Plan

 Candidate 

Conservation 

Agreement

Purchase Price Hire skilled wildlife 

biologist to prepare 

survey

• Compliance with 

Laws

• Indemnity
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Migratory Birds
Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual 

Terms

Financial

Assurances

Project Management

Migratory Birds

Bald and Golden 

Eagles

ESA

 Letter from U.S. 

Fish & Wildlife

 Safe Harbor 

Agreement

MBTA

 Permit for “take”

BGEPA

 Permit for “take”

Purchase Price • U.S. FWS Nationwide 

Conservation 

Measures

• U.S. FWS BMPs for 

specific industries 

(wind, utility lines, oil 

& gas, towers)

• Colorado Parks and 

Wildlife Best 

Management 

Practices

• Recommended Buffer

Zones and Seasonal 

Restrictions for 

Colorado Raptors

• Compliance with 

Laws

• Indemnity
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Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual Terms Financial 

Assurances

Project 

Management

Floodplains • CLOMR

/LOMR

• Local permit

Purchase Price  Indemnity

 Compliance with

Laws

Floodplains
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Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual Terms Financial 

Assurances

Project 

Management

Permitting Application and 

transfer 

approvals 

effective on 

closing

• Representations and 

warranties regarding 

all necessary 

permits for ongoing 

operations

• Cooperation and 

transition 

requirements

Close 

communication 

with regulators

 Indemnity

 Compliance with Laws

Permitting
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Environmental 

Risks

Project Risk Management Tools

Loan TermsRegulatory 

Agreements

Contractual 

Terms

Financial 

Assurances

Project Management

Asbestos abatement 

and hazardous 

materials removal

Reg. 8 Permit  Close regulatory 

coordination

 Qualified/

insured 

contractors

 Indemnity

 Compliance with Law

Asbestos Abatement and Hazardous 

Materials Removal
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Success

Environmental 

Considerations

Real Estate 

Transaction
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Polly B. Jessen

303.825.7000

pjessen@kaplankirsch.com

Questions


