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What are Entitlements — Why are they an Issue

Types of Entitlements — Legal & Planning Tools to Address Them — Policy Issues
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Premature vs. Obsolete .... vs.
Zombie Subdivisions

> Entitlement Issues

> Premature Subdivision Issues
Premature

Obsolete

3

» Community Quality
» Environmental Damage

adapted from Don Elliott — Clarion & Associates







Layoffs and Option ARM resets will keep foreclosure starts at or
above 2 million through 2012.

U.S. Annual Foreclosure Starts (NOD) Forecast
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Recovery
Predictions

Kelsey & Norden 2009
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TETON VALLEY MARKET STATISTICS

Residential Lot Sales (2001-2010%)
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Pinal County - Total Units and acres (2009):

» Active 140,828 (39,848 acres)
e Under Construction 8,195 (2,380 acres)
 Entitled 623,010 (184,763 acres)
e Tentative Plat 28,667 (8,396 acres)

Existing Housing & Population (2007):

*Total Dwelling Units 142,677
*Occupied Dwelling Units




Existing Housing & Population

*Total Dwelling Units = 142,677

*Occupied Dwelling Units = 105,316

*Population = 326,398
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|_egal Issues

Types of Entitlements

o \Very hard to categorize, because each state allows
different steps in platting, infrastructure, selling lots

Example — some states require recording of final plat
before site construction or lot sales; others require
Infrastructure installation before recording final plat.

Many combinations of preliminary plat — final plat —
subdivision improvements agreement — development
agreement — security — lot sales law — improvement




Paper Plats and Partial Performance Plats

Development
Agreement Only
(no plat filed)

Preliminary Plat
Approved

Final Plat
Approved

S

No
Improvements

(True “Paper
Plats”)

Not very easy to
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Some Much harder to
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What to do about them

> Major concerns of elected officials

» Major legal powers Involved

» Others (unique to each state)




Unresolved Legal Issues

» Interpreting statutory silence on how these powers
work together

» The contract question

» Elected officials have less authority to bind successors
» PUDs cannot be forever, but when can they be changed




Four Potential Legal Claims

That may arise from attempts to
“Reshape Development”

» Lack of Authority
» \ested Rights in the Plat

» “Taking” Property Rights

» Legislative vs. quasi-judicial actions




Tools to Reshape Development

» Four Types of Tools




Four Types of Tools

Replatting Fee Walivers

Streamlined Voluntary Replatting Process

Voluntary Development Delay Agreements
Targeted Infrastructure Funding
Development Impact Fees

Transfer of Development Rights (TDR)
Programs
Facilitation of Redesign or Consolidation




Four Types of Tools

Voluntary Sales

Conservation Easements and Deed Restrictions

Land Swaps

Eminent Domain




Four Types of Tools

Plan Consistency Requirements

Plat Lapsing

Plat VVacation

Replatting

Changing Subdivision Standards

Changing Zoning Standards

Changing the Zoning Map(s)




Four Types of Tools

Urban Service Areas

Adequate Public Facility Ordinances




Choosing the Right Tools

Be clear about WHY you are doing this

adapted from Don Elliott - Clarion & Associates




Proper Tools Depend on Your Purpose

POTENTIAL TOOLS

Goal

Phase Type

@ WellSuited -
@ May be Usable
O Probably Not Usable

Improve
Quality

Rationalize
Growth
Patterns

Paper
Plat

Partial
Perfor
mance

Economic Incentives

o Different phases may need different tools




Keys to Reduce Liability

o Scrupulously follow and document each step
required by state law and your own regulations.




But Don’t Be Too Shy

0 See silence on complex, intertwined legal issues
as an opportunity.

o No court may have said “yes” — but the issues
are so complex that no court may have said
“no” yet.

o Courts have generally been fairly willing to
Interpret local governmental powers broadly
when It Is clear that the government is




The Next Layer of Research
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Goal: Replatting for Conservation Outcomes

Parcels > o40acres are totally exempt rrom these requirements




Goal: VVacate or Abandon Plat

JIity a YU Jl'l U C \/ Jld U U Valtalcd, ally OWrlier o1 platicd ialiu
an incorporated city may make application in writing to the city council to
conduct a public hearing on the vacation.




Concluding Points & Discussion
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Next Steps

Background Research
Experts Convening

Seeking additional Funders & Partners ?7??
Publish & Disseminate

Google “Western Lands and Communities” ... click on Reshaping Development Patterns




