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Case Study Facts 

Stage I:  Pre-Hearing

You are an attorney representing a developer from Florida, who has entered into a contract to purchase a 45 acre parcel of property in Water’s Edge, Colorado, on which the developer wishes to develop a mixed use project that includes residential, office and retail uses.  After engaging you, the developer’s first request is that you schedule a meeting with the Mayor of Water’s Edge to discuss his proposed project and seek the Mayor’s support.  The developer has architectural renderings for the project, but has not yet made any submittals to the City.  The developer also wants meetings with the City Manager, the City’s Planning Director, and the City’s Economic Development Director. 

Discussion Questions:

Developer’s Counsel - Can you schedule and attend these meetings?
City Attorney – Can the developer’s counsel schedule and attend these meetings?
 
More facts 

Assume that the City Attorney for Water’s Edge informs you that the City’s practice has been to assume that the ex parte prohibition attaches from the moment that the project is a gleam in the developer’s eye, and that the meeting with the Mayor is prohibited (as the Mayor is a decision maker), but the meetings with the City staff members (City Manager, Planning Director, and Economic Development Director) are permitted.   

You advise your client that you will not be able to schedule a meeting with the Mayor.  Your client responds that he intends to invite the Mayor to lunch, notwithstanding your advice. 

Discussion Question:

Developer’s Counsel – What do you do?
City Attorney – Mayor asks you whether they can/should take this meeting – what do you say?
 
More facts 

Assume that your client doesn’t insist on these meeting and the pre-application meeting is held according to the City’s Code provisions. 

Discussion Questions:
 
Developer’s Counsel - Must the City Attorney also be present at the pre-application meeting? What if she is scheduled to attend but cancels at the last minute?  Can you still attend?
City Attorney – Do you require that you must attend the meeting if Developer’s Counsel will be there?  

 
Stage II:  Review and Referral 


Additional Case Study Facts 

Your client’s application is accepted for processing by the City, and it is being circulated to the various referral agencies for review and comment.

During this time you meet with your client and the consultant team, including the traffic engineer, landscape architect, architect, planner, engineer, wildlife biologist, and air quality expert, to prepare for the public hearing.  As the team prepares, it becomes clear that some of these experts are not able to confine themselves to discussing the relevant criteria.  In addition to the specific points necessary to demonstrate compliance with the criteria, some of these experts wish to demonstrate their expertise by expounding on related matters, which, if pursued in the public hearing, could lead to questions from the City Council which your client is not prepared to answer. 

Discussion Questions:

Developer’s Counsel--   Can you contact the referral agencies to advocate for favorable reviews and comments of the project?  How about just to answer factual questions?

How do you counsel the client in preparing him to appear at the public hearing?  How do you counsel/coach the various consultant experts as witnesses? Can you tell the experts to limit their testimony to only those matters directly relevant to the criteria?

What rules apply? 

Does the City Council (or Board of County Commissioners, or Board of Adjustment) constitute a “tribunal” for the purposes of candor to the tribunal? 
 
 City Attorney – Do you advise the Council on relevance of evidence? If so, how and when?
Stage III:  Public Hearing 

The big night (most public hearings are at night) has arrived.  Your client’s application is third on the agenda.  Your client’s entire consultant team is present, their testimony has been practiced, the power point slides are loaded into the projector The  three citizens that you requested attend and "spontaneously" testify in support of the project are in the audience.  You will deliver the “opening statement” and “closing argument,” with the client and his consultants delivering the content in between.
 
Discussion Questions

Developer’s Counsel - What advice or preparation can you give to the citizen witnesses?  Can you give them talking points of what you’d like them to say?

City Attorney -- If the room is packed and the hour is growing late, can you advise the Mayor to limit time of testimony? If so, how and when?

More Facts

The Mayor announces at the hearing that he had lunch with the Developer. A Councilmember announces she received three voicemail messages from citizens. (Council ex parte contacts.)

City Attorney – What do you do?
Developer’s Counsel – What do you do?

 
More Facts

The matter in question before the City Council is a rezoning, which does not require or consider any information regarding the architectural character of the proposed project, only the uses, densities, and site layout.  But, having appeared before this City previously, you as Developer’s Counsel know that it will be difficult to persuade Council to vote yes on the rezoning without showing them something of what the project will look like.

City Attorney – do you allow this presentation of non-related information?  What, if anything, do you counsel the City Council members regarding the information?
 
Developer’s Counsel – Do you allow/counsel your client to present architectural renderings and “pretty pictures” of the development, even though they are not relevant to the criteria for the rezoning decision?




More Facts

At the conclusion of the Developer’s initial presentation, you as Developer’s Counsel request the opportunity to make a rebuttal or concluding remarks following public comment.  During public comment some of the neighbors who are opposed to the project state that they know some people who live in a project developed by the Developer and that the Developer did not maintain it well.  As Developer’s Counsel, you want to request the opportunity to question the members of the public who made the statement, and request the opportunity to do so.

City Attorney – Do you allow rebuttal and/or closing argument?  Are they the same thing?  Do you allow cross examination?

Developer’s Counsel – Do you cross examine the member of the public?  How should the rebuttal be handled?


Stage IV:  Post Hearing 

Just like a litigator after a jury trial, you are dying to know what made the council members vote no (or yes!) for your client’s project and which parts of the presentation were most and least effective?   

Discussion Questions:

Developer’s Counsel -- Can you schedule one-on-one meetings with the City Council members to ask them these questions?  

What if there is a 30 day period before the Council’s decision becomes final – or 28 days for C.R.C.P. challenge – which has not yet run?  Do you need to wait for it to run before you can meet with the Council members? 

City Attorney – Do you allow these meetings to occur?  How do you counsel the City Council members? 
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