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Supreme Court of Utah,
BOARD OF TRUSTEES OF WASHINGTON
COUNTY WATER CONSERVANCY DISTRICT,
Petitioner,

_ v, . .
KEYSTONE CONVERSIONS, LLC, a Utah Lim-
ited Liability Company, Respondent.
Keystone Conversions, LLC, & Utah Limited Liah-
(ility Company, Plaintiff, Appellant, and Cross-
Appellee,

. V.
The Washington County Water Conservancy Dis-
trict, an independent special district of Washington
County, Defendant, Appeliee, and Cross-Appellant.
No. 20030457,

Oct. 19, 2004.

Background: Water District filed petition for
-declaration that “water availability fee” which Wa-
ter District charged devéloper to connect de-
veloper's secondary water system to Water Dis-
trict's system was not an “impact fee” and therefore
that Water District was not required to abide by Im-
pact Fees Act. Developer filed complaint in opposi-
tion- to- the petition. The District Court, Fifth Dis-
trict, Washington County, G. Rand Beacham, }., ac-
cepted one of developei's arguments but rejected al-
ternate argument. Developer appealed, and Water
District cross-appealed.

: Holdings: The Supreme Court, Durrant, ],
held that: :

(1) developer’s construction of secondary water
system did not create any additional demand for
public facilities as contemplated by Impact Fees
Act, but rather serviced additional demand;

(2) Watet District's’ authorization for developer

Page 2 of 13

Page 1

to construct secondary water systeni did not amount
to “development approval” for purposes of Impact
Fees Act; and

(3) Supreme Court would not review de-
veloper's contention that water avatlability fee was
an impact fee based on allegation that town would
not approve developers subdivision development
unless it had secondary water system,- as issuc was
not ripe for determination.

Reversed,
West Headnotes
11 Appeal and Error 30 €=842(2)

30 Appeal and Error
30X VI Review
IOXVIAY Scope, Standards, and Extent, in
General
30k 838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact _ _
_ 30k842(2) k. Findings of Fact and
Conclusions of Law. Most Cited Cases

Declaratory Judgment 118A €393

118A Declaratory Judgment
TT8AII Proceedings
TI8AMI(H) Appeal and Error
118Ak392 Appeal and Error
118AK393 k. Scope and Extent of Re-
view in General. Most Cited Cases
The standard of review used in reviewing a district

~court's legal conclusions in an entry of declaratory

judgment is the same standard used in reviewing a
summary judgment; that is, the Supreme. Coust re-
views the district court's conclusions of taw for cor-
rectness.

[2] Waters and Water Courses 405 €=203(12)
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405 Waters and Water Courses
405IX Public Water Supply
4051X{AY Domestic and Municipal Purposes
405k203 Water Rents and Other Charges
405k203¢12) k. Review- by Courts and
Injunction Against Enforcement, Most Cited Cases
District Court did not base ruling that Water Dis-
frict's water availability fee was an impact fee on
improper evidence; alleged improper facts were
really interpretations of the ‘Impact Fees Act, the
Water District's final rules, and the Water District's
verified petition; each of which was properly before
the District Court, and District Court could assume,
for purposes of the declaratory judgment, that
someone would apply for connection to the Water
District's system. West's U.C.A, § 11-36-101 et seq.

[3] Waters and Water Courses 405 ©=203(6)

405 Waters and Water Courses.
4051X Public Water Supply
405TX(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges
405k203(6) k. Establishment and Reg-
ulation by Public Authority in General. Most Cited
Cases
Developer's construction of secondary water system
did not create any additional demand for public fa-
cilities as contemplated by Impact Fees Act, and
thus “water availability fee” which Water District
charged to connect to its water system was not an

“impact fee” and Water District was not required to

abide by Impact Fees Act; Act defined impact fee
as a fee charged as a condition of authorization for
the commencement of defined development activit-

ies when those activities create demand and need:
for public facilities, and secondary system did not. -

create demand but rather served demand. West's
U.CA §11-36-102(3, 7).

[4] Zoning and Planning 414 €=382.4

414 Zoning and Planning
414 VI Permits, Certificates and Approvals
414VIII{A) In General
414k382.1 Maps, Plats, or Plans, Condi-
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tions and Agreements _ '
414k382.4 k. Fees, Bonds, and in Liey
Payments. Most Cited Cases ‘
The impact Fees Act contemplates that if an- entity
with the power to permit or prevent certain devel-
opment activities imposes a fee as a condition of
proceeding with development in order to fund pub-
lic facilities and services that will be necessitated
by the development, then that entity must satisfy
the various requirements of the Impact Fees Act.

- West's U.C.A. § 11-36-101 et seq.

[5] Waters and Water Courses 405 £=203(6)

405 Waters and Water Courses
405IX Public Water Supply
4B5SIX(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges
405k203(6) k. Establishment and Reg-
ulation by Public Authority in General. Most Cited
Cases '
Water District's authorization for developer to con-
struct secondary water system on developer's prop-
erty did not amount to “development approval” for
purposes of Impact Fees Act, and thus Water Dis-
trict was not required to abide by Acl's procedures
when imposing water availability fee; Water Dis-
trict did not authorize actual construction of system
and lacked power to 5top construction, but only Kad
power to authorize developer to connect secondary
system to Water District's system. West's U.C.A, §.
11-36-102(4). '

[6] Waters and Water Courses 405 WZOS(IZ)

405 Waters and Water Courses
4051X Public Water Supply
4051X(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges
405k203(12) k. Review by Courts and
Injunction Against Enforcement. Most Cited Cases
Supreme Court would not review developer's cor-
tention that- Water District's “water avaiiability fee”
was an impact fee based on allegation that town
would not approve developer's subdivision develop-
ment unless it had secondary water system and Wa-
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ter District had the only secondary water system
from which developer could obtain service, as issue
was not ripe for determination because developer
provided no evidence to show that such a situation
currently existed,

[7} Declaratory Judgment 118A @&“961

118A Declaratory Judgment
118A1 Nature.and Grounds in General
HEAI(D) Actual or Justiciable Controversy
118AK61 k. Necessity. Most Cited Cases

In a declaratory action, a party seeking a. declara-
tion of rights must show the existence of: (1) a jus-
ticiable controversy, (2) parties whose interests are
adverse, (3) a legally protectable interest residing
with the party seeking relief, and (4) issues ripe for
determination.

[8] Action 13 €6

13 Action
131 Grounds and Conditions Precedent

i3k6 k. Moot, Hypothetical or Abstract.

Questions. Most Cited Cases

“Ripeness” occurs when a conflict over the applica-
tion of a legal provision has sharpened into an actu-
al ‘or imminent clash of legal rights and obligations
between the parties thereto. :

[9] Action 13 €06

13 Action
137 Grounds and Conditions Precedent

13k6 k. Moot, Hypothetical or Abstract

Questions. Most Cited Cases

Where there exists no more than a difference of
opinion regarding the hypothetical application of a
provision to a situation in which the parties might,
at some future time, find themselves, the question is
unripe for adjudication.

*687 Lewis P, Reece, N. Adam Caldwell, St
George, for plaintiff,
Barbara G. Hjelle, St. George, for defendant.
DURRANT, Justice: .

f 1 This dispute concerns whether a “water
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availability- fee” adopted by the Board of Trustees
of the Washington County Water Conservancy Dis-

. trict (the “Water District”) constitutes an “Impact

fee” pursuant to the Impact Fees Act, Utah Code
Ann, §§ 11-36-101 to -501 (2003). Keystone Con-
versions, L.L.C. (“Keystone”), a tocal developer in
the area served by the Water District, filed a com-
plaint asking the district court to determine that the
fee charged by the Water District is an impact fee
and that the Water District is thus required to abide
by the terms of the Impact Fees Act by producing a
fee analysis and capital facilities plan in order to
justify the imposition of the fee. The district coust
agreed with Keystone, concluding that the Water
District's availability fee is an impact fee. We re-
verse,

BACKGROUND
L IMPACT FEES

¥ 2 Both parties ask this court to determine
whether the Water District's water availability fee is
an impact fee under the: Impact Fees Act, Utah
Code Ann. §§ 11-36-101 to -501 (2003). That Act
defines an impact fee as “a payment of money im-
posed upon development activity as a condition of
development approval.” Id. § 11-36-*688- 102(7)(a).
“ ‘Development activity’ means any construction or
expansion of a building, structure, or use, any
change in use of a building, or structure, or any
changes in the use of land that creates additional
demand and need for public facilities.” ™ Jg §
11-36-102(3). “Development approval” is defined
as “any written authorization from a local political
subdivision ™ that authorizes the commence-
ment of development activity.” /d § 11-36-102(4). -

FNI. “Public facilities” are limited to those
“capital facilities that have a life expect-
ancy of ten or more years and are owned or
operated by or on behalf of a lacal political
subdivision or private entity” and fzll into
one of seven enumerated categories, which
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include “water rights and water supply,
treatment, and distribution facilities” Utah
Code Ann. § 11-36-102(12)(a).

FN2. The Water District is considered a
“local political subdivision,” which in-
cludes “a county, a municipality, or a spe-
cial district created under Title 174, Spe-
cial - Districts.”  Utah Code  Ann, §
11-36+102(8)(a).

Y 3 Some years prior to the passage of the Im-
pact Fees Act, we: stated that “lilmpact fees are
generally defined as charges levied by tocal govern-
ments against new development in order to generate
revenue for capital funding necessitated by the new
development.” Sali- Lake County v. Bd of Educ.,
808 P.2d 1056, 1058 (Utah 1991) (internal quota-
tions .omitted).™ “Impact fees,” we explained,
“are a species of real estate development exactions”
usually “imposed prior to the issuance of a building
permit  or  zoning/subdivision approval.” 4.
(internal quotations omiited). We also listed “some
key definitional elements of impact fees,” indicat-
ing that such fees are generally imposed “pursuant
to local government powers to regulate new growth
and development and provide for adequate public
facilities and services,” are “levied to fund large-
scale, off-site public facilities and services neces-
sary to serve new development,” and are generally
“in an amount which is proportionate. to’ the need
for the public facilities generated by new develop-
ment.” Id. at 1058-59.

FN3. Salt Lake County was decided ap-
proximately four years prior to the passage
of the Impact Fees Act. SeeUtah Code
Ann. § 11-36-101 (first enacted in 1965).

% 4 The regulations governing impact fees con-
template that if an entity with the power to permit

or prevent cerfain development activities imposes g .

fee as a condition of proceeding with development
in order to fund public faciiities and services that
will be necessitated by the development, that entity
must justify the imposition of the fee. For example,
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the Impact Fees Act requires an entity imposing an
impact fee to prepare a “capital facilities plan”
identifying the “demands placed upon existing pub-
lic facilities by new development activity” and “the
proposed means by which the local political subdi-
vision will meet those demands.” Utah Code Ann. §
H1-36-201(2)(b)()-(i1). In addition, “[eJach local
political -subdivision imposing impact fees [must)
prepare a written analysis of each impact fee” that,
among other things, must demonstrate the degree of
tmpact on system improvements and’ proportion of
cost aftributed to new development activity, and
must also identify how the fee was calculated. /d, §
H-36-201(5)(a){(i)-(iv). The Impact Fees Act also
contains various other requirements governing the
establishment, accounting, and process for challen-

ging the validity of impact fees. See id  §§
[1-36-202 to -401, ‘

. FACTUAL AND PROCEDURAL HISTORY

1 5 The Water District is a political subdivision
of the State of Utah located in Washington County
that owns and manages a secondary wafer system
FN4 (the “System™ capable of providing irigation
water within the fowns - of La Verkin and
Toquerville. The Water District serves primarily as
a wholesaler of secondary irrigation water, meaning
that it generally seils to municipalities and other
water retailers. However, the Water District will
provide service to - individuals on a “retail” basis

when other sources are unavailable P

FN4.  Secondary water, as opposed to
culinary water, is generally used for irriga-
tion purposes.

FNS. Apparently, in addition to the water
provided by the Water Disirict, an indi-
vidual seeking secondlary water service can
also apply to another entity, known as
Toquerville  Secondary  Water System
(“TSWS”). TSWS is organized through an
interlocal  cooperation agreement among
Toquerville Town, Toquerville Trrigation
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Company, and the Water District.

*689 1 6 On July 17, 2001, the Water District
adopted an amended version of its Final Rules and
Regulations for Secondary Retail Water Service for
the La Verkin Creek Area (“Final Rules™. The Fi-
nal Rules outline the requirements for an individual
or entity seeking to obtain secondary water from
the Water District and include a fee schedule listing
the applicable fees. The first item listed in the fee

schedule provides that “faln initial water availabil-

ity fee shall be due and payable for all lots within a
subdivision upon request by the developer for water
service, in accordance with the follewing fee sched-
ule: ... 1 acre 10t-$5,522” (the “availability fee™).

9 7 On August 15, 2001, the Water District
filed a verified petition in the Fifth Judicial District
Court pursuant to Utah Code section 17A-2-1442,
which provides that the Water District “may, in its
discretion, at any time file a petition in the court,
praying a judicial examination and determination of
any ... act, proceeding or contract of the district.”
Utah Code Ann. § 17A-2-1442 (1999 &
Supp.2003). In accordance with this provision, the
Water District requested the court “to determine
and declare that the [Final Rules} ... do net impose
impact fees under Utah Code Ann. § 11-36-101er
seq. and that the Rules are within the power of the
[Water] District and constitute a valid act pursoant
to a valid proceeding of the [Water] District,” The
Water District included a copy of its Final Rules
and a fee analysis prepared by Alpha Engineering
Company with the verified petition.

9 8 As allowed under section 17A-2-1442,
Keystone, a local developer in the Toquerviile/La
Verkin area serviced by the Water District, opposed
the Water District's petition by filing an answer.
Keystone also fited a complaint seeking, among
other things, that the district court find that the wa-
ter availability fee is an impact fee subject to the
Impact Fees Act. The district court consolidated the
Water District's petition and Keystone's complaint
into one action, and scheduled a hearing for Octo-
ber 18, 2001, which was limited by a stipulation
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and order to addressing

only the Jegal question of whether or not the
fee imposed by the [Water District] as part of its
[Final Rules] is or is not an impact fee, leaving all
other issues raised by Keystore, including
whether the rules, as passed, are unreasonable or
are arbitrary, capricious and illegal, to be addressed
at a later date,

Although Keystone subsequently filed a trial
memorandum on October 17, 2001, the district
court refused to consider it since it was filed “fewer
than 24 hours before the" hearing” and “[did not]
meet the requirements of the rules.”

T 9 At the hearing, Keystone advanced two sep-
arate arguments in favor of a finding that the avail-
ability fee constituted an impact fee. First, Key-
stone argued that in order to be connected to the
Water District's System, Keystone was required by
the Final Rules to build a secondary water stricture
on its own property for which it needed written ap-
proval from the Water District. Keystone reasoned
that this construction constituted  development
activity and argued that, because it was required to
pay the Water District's availability fee prior to
gaining the Water District’s approval, the fee con-
stituted “a payment of money imposed upon devel-
opment activity as a condition of development ap-
proval” and was therefore an impact fee. In the al-
ternative, Keystone argued that the availability fee
could be considered an impact fee because it was a
necessary predicate te Toquerville's subdivision de-
velopment approval. Keystone argued that because
Toquerville requires a developer to have a second-
ary water system in place before it will give subdi-
vision approval, and because Keystone would need
to pay the Water District's availability fee in order
to obtain secondary water service from the Water
District, the fee was “imposed upon development
activity as a condition of development approval”
and should be considered an impact fee,

T 10 On Janhary 15, 2002, the district court
ruled on the verified petition, finding that the Water
District's availability fee “does constitute an impact
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fee under the Impact Fees Act.”In so doing, the
court agreed with *690 Keystone's first argument
but rejected Keystone's alternative argument, After
the court's ruling and subsequent judgment on the
matter, Keystone filed a motion to alter Jjudgment,
seeking. to have the court reconsider Keystone's ‘al-
ternative argument. Keystone attached a number of
exhibits to its motion, including the affidavits of
several legislators purporting. to state the legislative
intent of the Impact Fees Act. The court denied
Keystone's motion and certified the decision as fi-
nal pursuant to Utah Rule of Civil Procedure 54(b).

1 11 Keystone appeals the district court's rejec-
tion of its alternative argument. Keystone also re-
quests attorney fees. The Water District Cross-ap-
peals the court's determination that the availability
fee constitutes an’ impact fee under Keystone's first
argument. We have jurisdiction pursuant to Utah
Code section 78-2-2(3)(j} (2002).

STANDARD OF REVIEW

[11 9 12 The district court's ruling in this matter
is in the nature of a declaratory judgment. “The
standard of review used in reviewing a district
court’s legal conclusions in an entry of declaratory
judgment is the same standard used in reviewing a
summary judgment. That is, we review the district
court’s conclusions of law for correciness.” Bd of
Lduc.v. Ward, 1999 UT 17, 1 8, 974 P.2d 824.

ANALYSIS

§ 13 We will first address the Water District's
cross-appeal with respeet to the district court's con-
clusion that the availabitity fee is an impact fee un-
der Keystone's first argument. We will then address
. Keystone's. appeal of the district court's ruling with
_regard to Keystone's alternative argument,

L. THE WATER DISTRICT'S FINAL RULES DO
NOT IMPOSE IMPACT FEES

Page 7 of 13
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14 The district court's determination that the
Water District's availability fee is an impact fee is
based on its interpretation of the Tmpact Fees Act
read in conjunction with the Water District's Final
Rules. The Final Rules outline the procedure for
obtaining secondary water service from the Water
District and require that before any' applicant within
the Water District's service area may connect to the
Water District's System, the person must “first
make application to [his or her] community for re-
tail water service.” The applicant may only apply
for.sérvice from the Water District if the applicant's
“commumity,” ie., the municipality in which the
applicant's property is located, “is unable t¢ provide .
retail ‘water service to the applicant,” and the ap-
plicant provides written proof of such inability to
the Water District. The applicant must then sign a
Water Application and Agreement, which includes
a number of terms and conditions, including the
payment of fees, Of the three fees included in the
attached fee schedule, Keystone contests . only the
“initial water availability fee” of $5522 per one
acre lot,

ﬂ 15 In applying for secondary water service
from the Water District, the applicant also agrees to
be responsible to “construct and install at his sole

“expense” any necessary pipelines, delivery lines, or

other fixtures in order to obtain water from the Wa-
ter District's facilities. The Final Rules provide that
any of these “additions or extensions to the [Water
District's] System shall be ... approved in writing by
the [Water] District's engineers,” and that “all new

constructions or additions to the System must be in-

spected and approved by the [Water] District during
installation.” The Water District distances " itself,

" however, from matters of deVeiopment approval,

stating that it “does not authorize development
activities, whether by approval of subdivision plats,
issuance of building permits, or otherwise,” and
that it “does not intend to impose any payment of
money upon development activity as a condition of
development approval in connection with provision
of water.”
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§ 16 Based on these provisions, the district
court agreed with Keystone that the Water District's
availability fee is an impact fee because it consti-
tutes “a payment of money imposed upon develop-
ment activity as a condition of development ap-
proval” under the Impact Fees Act, Specifically, the
court adopted Keystone's argument that (1} “the
[Water] District .. is a local political
subdivision*691 {that] owns and operates a second-
ary water system, which includes: public facilities
for ‘water supply, treatment, and distribution’ 7 (2)
if Keystone wants to connect to the Water Distrief's
system, it will be required to build the necessary
pipelines, etc, and this “construction of a
‘subdivision  secondary  water system’ s
‘construction or expansion of a ... structure ... that
creates additional demand and need for public facil-
ities' and is, therefore, a development activity”; (3)
“the [Water] District requires Keystone to obtain
the [Water] District's written authorization, or de-
velopment approval, before commencing construc-
tion .of a secondary water system for Keystone's
property if it is to be connected to the [ Water] Dis-
triet's system”; and (4) “Keystone must pay the
[Water] District's availability fee as a condition of
obtaining the {Water] District's development ap-
proval.”

Y1 17 The second point, regarding whether Key-

stone's construction of a secondary water system on.

its own property actually “creates additional de-
mand and need for public facilities,” was particu-
larly disputed by the parties. The district court con-
cluded that this construction would  create
“additional demand and need for the public facilit-
ies constituting the [Water] District's secondary wa-
ter system.” The court explained its reasening as
follows: : :

Even if the [Water] District had so much exist-
ing service capacity that it could absorb new con-
nections without expanding its system, any con-

struction of new subdivision facilities which Were

to be connected to the [Water] District's system
would create additional demand on the [Water] Dis-
trict's system. Without such excess capacity, any
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new connections would create additional need for
public facilities to be added to the [Water] District's
system. This would be true of any applicant's ‘con-
struction of a secondary water System on its own
property. '

Thus, the district court determined that, “Jiln
this sense, the [Water] District's availability fee

dees constitute an impact fee under the Impact Fees
Act” A

1 18 In its cross-appeal, the Water District ar-
gues that the district court erred in finding that the
availability fee is an impact fee. First, the Water
District contends that the court based its ruling on
improper evidence because it relied, in part, upon
evidence Introduced in Keystone's trial memor-
andum, which was improperly submitted only one
day before the hearing. Second, the Water District
argues that the ruling does not comport with the
language of the Impact Fees Act, contending spe-
cifically that the development activity defined by
the district court does not create “additional de-
mand and need for public facilities.” We address
these arguments in tum.

A. The District Court's Ruling Does Not Rely on
Improper Evidence

[2] ¥ 19 The Water District argues that the dis-
trict court based its ruling on facts not in evidence.
The Water District asserts that, in making its de-
termination, the court was limite_d to considering
the Water District's verified petition with its at-
tached exhibits, The Water District objects to the
ruling to the extent that it is based on any of the
facts or evidence presented in Keystone's trial
memorandum, which the district court expressly
stated it would not consider since .the memorandurm
was filed “fewer than 24 hours before the hearing”
and “[did not] meet the requirements of the rules.”
Further,: the Water District contends that there are
othei “facts” on which the court based its ruling
that are unsupported even by the trial memorandum
and its attached exhibits. This challenge presents an
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issue of law, which we review for correctness. Stare
v. Pen, 869 P.2d 932, 936 (Utah 1994),

1 20 In its marshaling section, the Water Dis-
trict lists those facts that it believes the district
court inappropriatély considered. In particular, the
Water District objects to any reference to its actions
prior to the adoption of the Final Rules, during
which it allegedly referred to its fees as “impact
fees” and drafted a “Development Tmpact Fee Ana-
lysis” and “Capital Facilities Plan.” The Water Dis-
trict indicates that these facts were inappropriately
taken from the trial memorandum. The Water Dis-
trict also objects to the court's determination that,
depending on the amount of the Water District’s
service capacity,*692 any new connections to the
Water District’s system would create “additional
demand” and potentially create “additional need for
public facilities.” The Water District states that this
“finding” by the district court has no evidentiary
support.

% 21 In the hearing transcript, the district judge
clearly stated that he would not consider Keystone's
trial memorandum. Therefore, we agree with the
Water District that if there are disputed factual is-
sues, for which the Water District had no opportun-
ity to present evidence and on which the district
court relied in making its ruling, the district court
would likely be precluded from . considering those
facts in making its determination. However, the
facts to which the Water District objects either do
not form the basis of the lower court's ruling, or are
not really “factuai findings” that require an eviden-
tiary foundation. Rather, it appears that this portion
of the district court's ruling is based solely on the
court's interpretation of the Impact Fees Act, the
Water District's Final Rules, and the verified peti-
tion, each of which the parties agree was properly
before the district court.

{ 22 For example, the allegations that the Wa-
* fter District referred to the fees as “impact fees” pri-
or to the adoption of the Final Rules, though listed
in the “Facts” section of the. district court’s ruling,
do not form the basis for the court's ultimate de-
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termination that the availability fee is an impact fee
under the language of the statute. Further, the state-
ment concerning whether connections to the Dis-
trict's System will create additional “demand” or
“need” does not appear to be an assertion of fact,
but rather, expresses the court's reasoning based on
the court's interprétation of the terms “demand” and
“need” in the statute and logical assumptions abont
what would happen in the event that “someone” re-
quests connection to the Water District's System.
The Water District argues that the cowt was not
justified in making these assumptions, contending
that “[njothing in Keystone's unfounded allegations
suggest[s] that there might be even one connection
to the {[Water] District's [Slystem, much less
enough applicants to impact that system.” However,
in evaluating whether the Final Rules impose im-
pact fees, it was reasonable for the Water District
court to assume, for purposes of the declaratory
judgment, that someone would apply for connection
to the Water District's System. Implied in the Water
District’s claim for relief is that the Water District
itself was anticipating that individuals would seek
to be connected to its system and be required to
comply with the Final Rules. Thus, the district
court did not base this portion of its ruling on any
improper evidence.

B. The Water District's Availability Fee Is Not an
Impact Fee '

[31 ¥ 23 The Water District argues that even if
the district court based its ruling on proper evid-
ence, the court erred in holding that the availability

- fee constitutes an impact fee pursuant to the stat.

utory definition in the Impact Fees Act. T he Water
District bases jts argument mainly ‘on its interpreta-
tion of what constitutes “development activity” un-
der the Act. The Water District argues that a prop-
erty owner's construction of a secondary water sys-
tem .on- its own property for connection to the Water
District's System does not, conirary to the holding
of the district court, create the kind of “additional
demand and need for the public facifities” contem-
plated by the Impact Fees Act. The Water District
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asserts that the court must focus on the
“authorization that creates the requirement. for pub-
lic facilities,” which in this case, the Water District
maintains, is Toquerville's authorization for the
subdivision geneérally. The Water District contends
that it is the construction of a subdivision that. cre-
ates a demdénd for public facilities, and that the con--
struction’ of a secondary water system on a de-
veloper's property merely serves that demand. [n
‘other words, the construction of a secondary -water
system, in and of itself, does not create any addi-
tional demand for public facilities.”™ We agree
with the Water District.

FN6. The Water District also argues that
.because it only extends retail water service
to developers on a voluntary hasis, an ap-
plicant's request for service will not neces-
sarily create any additional need for the
Water District's public facilities. The Wa-
ter District asserts that, if any portion of ifs
system were to be completely allocated, it
could simply “choose not to add to its sys-
tem to replace that capacity.” Thus, “the
[Water] District can choose to allocate ca-
pacity in its system,” and “such an alloca-
tion does not require that additional capa-
city be created to replace the capacity so
allocated.” The resolution of this issue
tuns on the characterization of what con-
stitutes additional “need” and factuul ques-
tions as to the Water District's service ca-
pacity and its allocation of that capacity.
The basis of our ruling today, however,
makes it unnecessary for us to resolve
these issues,

*693 § 24 As stated above, an impact fee is a

fee charged as a condition of authorization for the _

commencement of defined development activisies
when those activities create demand and need for
public  facilities. Utah Code Ann. § 11-36-102(3},
(7). The argument that the construction of
pipelines, hydrants, and other structures on a de-
veloper's property is an activity ‘that “creates addi-
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tional demand and need for public facilities” is
strained at best, particutarly where that construction
is meant to fulfill the demand and need generated

by the development of the property. A more.accur-

ate c¢haracterization is that the construction of a sec-
ondary water system acts as a conduit to serve the .
demand and need for public facilities that necessar-
ily results from the development of a new subdivi-
sion,

[41[5) § 25 Moreover, even if we agreed with

the district. court that the construction of a second-

ary water system on a developer's property creates
additional demand and need sufficient to constitute
“development activity,” the nature of the Water
District's authorization to construct the secondary
system does not amount to “development approval®
for purposes of the Impact Fees Act. Development
approval is defined as “any written authorization
from a local political subdivision fhar authorizes
the commencement of development activity.” Id §
11-36-102(4) (emphasis added). As we stated at the
outset, the Impact Fees Act contemplates that if an
entity with the power to permit or prévent certain

development activities imposes a fee as a condition

of proceeding with development in order to fund
public facilities and services that will be necessit-
ated by the development, then that entity must sat-
isfy the various requirements of the Impact Fees Act.

Y 26 While the Water District's Final Rules re-
quire that any “additions or extensions to
[its][s]ystem™ must be “approved in writing by the
[Water] District's engineers,” such approval is not a
necessary predicate to a developer's construction of
a secondary water system on its own property. In-
deed, the Water District neither authorizes the acty-
al construction of a secondary water system, nor
has the power, as would a city, to stop a. developer
from constructing such a system if the developer so
desires. The Water District is not in the same posi-
tion as Toquerville, or another municipality with
the power to grant or deny building permits, with
respect 1o construction activities, Although a de-
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veloper would need the Water District's written ap-
proval if he or she desires to connect to the Water
District's System, a developer does nof require the
Water District's approval in order to build on its
OWR property, Consequently, any approval given by
the Water District does not actually “authosize the
commencement of development activity.”

% 27 Therefore, we hb]_d that the availability fee

charged by the Water District does not constitute an
impact fee as defined by the Impact Fee Act. We
exXpress no opinion as to whether the Water Dis-
trict's fee is reasonable or whether it conforms to
other legal requirements, '

. KEYSTONE'S ALTERNATIVE ARGUMENT
IS NOT RIPE FOR REVIEW

{6] 9 28 Having determined that the availability
fee is not an impact fee based on Keystone's first
argument before the district court, we next consider
whether the court erred in rejecting Keystone's al-
ternative argument, which is outlined in the court's
ruling as follows: _

Keystone's alternative argument is that (1)
~ Toquerville will not approve Keystone's subdivi-

sion development activity unless Keystone has a

secondary "water system, (iij the [Water] District
has the only secondary water system from which
‘Keystone could obtain service, (itf) the [Water]
District*694 will not allow Keystone to obtain ser-
vice unless Keystone pays the availability fee, and
(iv) the statutory definition of “lmpact fee” as one
imposed “as a condition of development approval”
does not require that the fee be demanded by or
paid to the body giving the development approval,

The district court determined that this argument
“[did] not appear to be sound” because[i]f Key-
stone's “development activity” is the subdivision
generally, and if Keystone must apply to the
[Water] District for service because no other such
service is available and that service is a condition
of Toquerville's approval of Keystone's subdivision,
the [Water] District's approval of Keystone's ap-
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plication is a necessary predicate to Toquerville's
approval of the subdivision but it is not a “written
authorization ... that authorizes the commencement
of development activity” and, therefore, the [Water)
District's approval is not “development approval.”

The district court noted that “there could be
many other government approvals, certifications,
and licenses [such as a contractor's of a business li-
cense], which are necessary predicates to obtaining
Toquerville's approval of Keystene's subdivision,
but the fees therefore are not ‘impact fees' just be-
cause Toquerville's approval cannot be obtained un-
less the developer pays them.” :

929 We do not reach the merits of Keystone's
alternative argument because Keystone has.failed 1o
point to sufficient evidence in the record that
provides any basis for that argument, In fact, we
can find no basis in the record whatsoever (o sub-
stantiate the first two points of Keystone's argu-
ment; namely, that (1) “Toquerville will not ap-
prove Keystone's subdivision development activity
unless Keystone has a secondary water system,”

-and (2) “the [Water] District has the only secondary

water system from which Keystone could obtain
service,”

¥ 30 In an attempt to substantiate the first of
these claims, Keystone cites to an exhibit attached
to its motion to alter judgment, This exhibit, a pur-
ported Tequervilie town ordinance, does not refer-
ence a “secondary water system.” Rather, the por
tion cited by Keystone states that “Tefach subdi-
vider shall  provide water, deliverable 1o
Toquerville's municipal water system in sufficient
quantity and in such a manner so as to supply the
water service needs of his subdivision,” and that
“Ibluilders who are unable to-provide sufficient wa-
ter to the culinary system shall fund the efforts of
the Town to develep sufficient water.”
(Emphasis added.) The. Water District asserts that
“had these matters been considered in an eviden-
tiary hearing,” the Water District could have shown
that “Toquerville regularly grants subdivision ap-
proval without any secondary water commitment to
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the subdivision.” BV

FN7. The Water District does concede that
Toquerville requires a secondary water
system (pipes, valves, etc.) to be in place
for subdivision approval, but states that
Toquerville does not require that a de-
veloper have any commitment for water
service,

1 31 1In addition to
Toquerville requires with regard to its development
approval, Keystone also needed to provide some
evidence that “the [Water] District has the only sec-
ondary water system from which Keystone could
obtain service.” Other than Keystone's allegations
in its trial memorandum and motion to alter Jjudg-
ment, this statement finds no support in the record,
In fact, it appears that Keystone may be able to ob-
tain service from Toquerville Secondary Water Sys-
tem, or from the town of Toquerville itself,

[71{B1[91 § 32 I a declaratory action such as
this one, a party seeking a declaration of rights
must show the existence of “(1) a Jjusticiable con-
troversy, {2) parties whose interests are adverse, (3)
a legally protectible interest residing with the party
seeking relief, and (4) issues ripe for determina-
tion.” Miller v. Weaver, 2003 UT 12, § 15, 66 P.3d

592 (citing Jenkins v. Swan, 675 P.2d 1145, 1148 -
(Utah 1983)); see also Baird v. State, 574 P.2d 713,

715 (Utah 1978). Keystone's alternative argument
presents an issue that is not ripe for review,

Ripeness oceurs when “a conflict over the ap-
plication of a legal provision fhas] sharpened into
an actual or imminent clash of legal rights and ob-
ligations between the *695 parties thereto.” Red-
wood Gym v. Salt Lake County Comm'n, 624 P.2d
1138, 1148 (Utah 1981). “Where there exists no
more than a difference of opinion regarding the hy-
pothetical application of {a provision] to-a simation
in which the parties might, at some future time, find
themselves, the question is unripe for adjudication.”
Id

Boyle v. Nat'l Union Fire Ins. Co., 866 P.2d

establishing  what
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595, 598 (Utah Ct.App.1993). Even if we were to
agree with Keystone's argument that, in its sugges-
ted scenario, the Water District's availability fee is
an impact fee, Keystone has provided no evidence
to show thatsuch a situation currently exists, Thus,
we decline to reach the merits of Keystone's altern-
ative argument and do not -address whether the
availability fee would ¢onstitute an impact fee un-
der the hypothetical situation suggested by Key-
stone.™Ne

FN8. In its brief on appeal, Keystone
makes an additional argument that is re-

lated to but separate from its alternative ar--

gument outlined above. On appeal, Key-
Stone continually makes reference fo a
“pass-through fee” that is supposedly col-
lected by Toguerviile City and passed on
to the Water District. Keystone begins its
written argument with the statement that
“ftThe fee collected by Toquerville and
passed through to the water district is a fee
collected as a ‘condition of development
approval” within the meaning of the impact
fee statute. This characterization of the
facts is both confusing and misleading, As
outtined above, this type of fee is not the
fee that the district court considéred. In the
hearing below, neither the parties nor the
court ever referenced a fee collected by
Toquerville. Rather, the Water District
court's ruling addressed only the fees col-
lected by the Water District as part of its
Final Rules. Thus, Keystone raises this
“pass-through fee” argument for the first
time on appsal. Absent plain error or ex-
traordinary circumstances, we do not ad-
dress- issues raised for the first time on ap-
peal. State v. Lopez, 886 P.2d 1105, 1113
(Utah 1994) (“The general rule is that is-
sues not raised at trial cannot be argued for
the first time on appeal..”). Moreover,
Keystone has provided no evidence, and
there is no support in the record, for the
proposition that Toquerville collects a fee
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that is then passed through to the Water
District as a_condition for any development
approval. Therefore, it appears that Key-
stone -again raises a hypothetical scenario
that is not ripe for adjudication.

1. ATTORNEY FEES

i 33 Keystone also requests attorney fees in
this matter pursuant to Utah Code section
11-36-401(5), which states that “[t]he judge may
award reasonable attorneys' fees and costs te the
-prevailing party in any action brought under this
section.” Utah Code Ann. § 1-36-401(5) (2003).
Given our determination that the Water District's

- availability fee is not an impact fee, Keystone is no
longer the “prevailing party” in this action and is
not . entitled to attorney fees under section
11-36-401. See Ault v. Holden, 2002 UT 33, § 48,
44 P.3d 781; Kearns-Tribune Corp. v. Salt -Lake
County Comm'n, 2001 UT 55,4 34, 28 P.3d 686.

CONCLUSION

% 34 We reverse the ruling of the district court
and hold that the availability fee charged by the
- Water District is not animpact fee under the Impact
Fees Act. We express no opinion as to whether the
fee is reasonable or comports with other require-
-ments of the law. Furthermore, because it is unripe
for adjudication, wé decline to address Keystone's
contention that the district court erred in rejecting
its alternative argument. Reversed. :

§ 35 Chief Justice DURHAM, Associate Chief
- Justice WILKINS, Justice PARRISH, and Justice
NEHRING coneur in Justice DURRANT's opinion,

Utah,2004, . '

Board of Trustees of Washington County Water
Conservancy Dist. v. Keystone Conversions, LLC
103 P.3d 686, 511 Utah Adv. Rep, §, 2004 UT 84
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