QUESTION 1
After a successful negotiation with counsel for an insurance company regarding a
pending lawsuit, the insurer issued a check for $30,000 drawn on First Federal Bank. The check
was made payable to Paula Plaintiff and Larry Lawyer. Lawyer was Plaintiff’s attorney in the suit.
The insurer mailed the check to Lawyer, and when Lawyer received the check, he indorsed his
name on the back of the check and also signed Plaintiff’s name. Lawyer then deposited the
check in his lawyer’s trust account at Second State Bank. Second State Bank presented the
check to First Federal Bank and received payment. The $30,000 was then credited to Lawyer’s
trust account.
A few days later, Lawyer withdrew all the funds from the account. Under a valid
contingency fee agreement, Lawyer was entitled to one-third of any amount collected in the
lawsuit. Lawyer has never remitted any portion of the settlement proceeds to Plaintiff. Second
State Bank did not have any reason to suspect Lawyer’s withdrawal of funds from the trust
account was improper.

QUESTION:
Discuss whether Plaintiff can recover any of the $30,000 from Second State Bank. Do
not discuss any potential actions that Plaintiff might be able to bring against Lawyer.

DISCUSSION FOR QUESTION 1
The check was a negotiable instrument. U.C.C. 3-103 and 104. A negotiable
instrument is one that is an: (a) unconditional (b) promise or order (c) to pay a fixed
amount of money. In order to be negotiable, the instrument must be payable to order or
bearer. U.C.C. 3-109. Here, the check is an order instrument, as it is payable to specific
persons.
In order to become a holder of an instrument, a person must be in possession with
a right to enforce it. When an instrument is payable jointly it can only be negotiated with
the indorsements of each of the named payees. UCC 3-110(d). Unless all the joint
payees indorse the instrument, no person taking it up can be a holder or person entitled to
enforce the instrument. See, UCC 3-201 and 3-301.
A bank converts an instrument if the bank pays it or gives value for it to a person
who is not entitled to enforce it. UCC 3-420; CRS 4-3-420(a). Here, Plaintiff may have
a cause of action for conversion against Second State Bank. She was a joint payee of the
insurer’s check. The instrument was payable to her and Lawyer. Her indorsement was
therefore necessary to pass title to the instrument. Second State Bank may have
converted the instrument when it paid out the sums it collected against the check to
Lawyer. The case will turn on whether Lawyer’s signing of Plaintiff’s name was
effective as Plaintiff’s signature.
The Uniform Commercial Code recognizes that a person may be bound on an
instrument if an agent signs that person’s name. UCC 3-401(a). The Code relies on
common law agency principles in determining whether a represented person is bound by

an agent’s use of the principal’s name. UCC 3-402(a). Several courts have held a client
liable when an attorney signs the client’s name on a negotiable instrument. See, e.g.,
Terry v. Kemper Insurance Company, 390 Mass. 450, 456 N.E.2d 465 (1983); Hutzler v.
Hertz Corporation, 39 N.Y.2d 209, 347 N.E.2d 627 (1976). These cases reason that as
between the client and a financial intermediary like a bank, the client should bear the risk
of the attorney’s defalcation. A contrary argument, however, can be made on agency
principles. The attorney had no authority to sign the client’s name. The client also did
nothing to cloak the attorney with apparent authority. See generally, Annotation,
Discharge of Debtor Who Makes Payment by Delivering Check Payable to Creditor to
Latter’s Agent, Where Agent Forges Creditor’s Signature and Absconds with Proceeds,
49 A.L.R. 3d 843 (1973). The examinee should discuss the issue of whether or not
Plaintiff’s signature was authorized in evaluating potential weaknesses in the conversion
claim.
Even if a court finds Lawyer had no authority to sign Plaintiff’s name, the court
could nevertheless limit Plaintiff’s recovery to $20,000. Under UCC 3-420, liability is
presumed to be the amount payable on the check, Abut recovery may not exceed the
amount of the plaintiff’s interest in the instrument. Plaintiff is accepting the insurer’s
offer of settlement. Lawyer would have received $10,000 of the settlement even if he
had not done anything wrong. At common law, it was a defense to any claim on a
negotiable instrument that the funds collected against the instrument reached the intended
payee. See, e.g., Florida National Bank v. Geer, 96 So.2d 409, 412 (Fla. 1957). Second
State Bank can argue $10,000 of the check reached the proper payee, Lawyer. Second
State Bank could reach the same result under a subrogation theory. By paying
Lawyer, they would be entitled to Lawyer’s rights against Plaintiff. See, UCC 4-407;
CRS 4-4-407. In other words, Second State Bank can argue it acquired Lawyer’s right
to his fee by subrogation. The examinee should discuss this potential limitation on the
amount of Plaintiff’s recovery in evaluating her claim.
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1.

The check was a negotiable instrument.

1.

2.

A "negotiable instrument" is one that is an unconditional promise or order to pay a fixed
amount of money.

2.

3.

In order to be "negotiable," the instrument must be payable to order (a specific party), or
bearer.

3.

3a.

Here, check is an order instrument (as it is payable to specified persons).

3a.

4.

When an instrument is payable jointly, it can only be negotiated with the endorsements of
both parties.

4.

5.

A "holder" of an instrument is a person in possession of it "entitled to enforce" it.

5.

5a.

Because only Lawyer endorsed the instrument, he is not a holder.

5a.

6.

Second State Bank may be guilty of conversion because it paid the instrument amount to a
person not entitled to enforce it.

6.

7.

Issue spotting: Could Lawyer legally sign Plaintiff's name to the instrument? (Was he her
agent?)

7.

7a.

U.C.C. adopts an agency theory.

7a.

8.

Court could limit Plaintiff's recovery from Second State Bank to $20,000 (as contingency
agreement allowed Lawyer one-third of $30,000 settlement).

8.

9.

Subrogation theory would also allow Second State Bank to "set off" the $10,000 owed to
lawyer which he already has in his possession.

9.
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