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I. INTRODUCTION
In 1989, the violent seas created by Hurricane Hugo caused a ship to sink
in Puerto Rico’s San Juan Harbor.1 The owners contracted to have the ship
disposed of by raising and removing the vessel from the path of heavy
maritime navigation.2 The owners transported the ship to a nearby harbor,
where she remained moored at a dock.3 Over a decade later, when the ship had
not been removed, the ship owners sued to compel specific performance of the
contract to dispose of the vessel.4 The plaintiff, attempting to avoid the timebarring effects of laches, argued that the vessel was a “dead ship” – one that
had so lost its navigation function that it no longer qualified as a “vessel”
under federal admiralty jurisdiction.5
Does the so-called “dead ship” doctrine play any role in such a case given
that the defendants were sued in personam on a service contract that a federal
court determined to be maritime in nature? The United States Court of
Appeals for the First Circuit addressed this question in the case of The Puerto
Rico Ports Authority v. Umpierre-Solares (The Isla Nena).6
II. BACKGROUND: WHETHER ADMIRALTY JURISDICTION REACHES THE
CONTRACT, AND THUS ALLOWS THE PLAINTIFFS IN THE ISLA NENA TO
MAINTAIN AN ACTION FOR SPECIFIC PERFORMANCE
A. THE “DEAD SHIP” DOCTRINE
Article 3, § 2 of the United States Constitution states that the judicial
power of the United States “shall extend . . . to all Cases of admiralty and
maritime Jurisdiction.”7 A dispute over a contract may be cognizable under
the admiralty law if the contract relates to a ship in its use as a ship.8 Under
the doctrine, a ship no longer falls within the purview of admiralty jurisdiction

1. P.R. Ports Auth. v. Umpierre-Solares (The Isla Nena), 456 F.3d 220, 222 (1st Cir. 2006).
2. See id. at 222-23.
3. See id. at 223.
4. See id.
5. Goodman v. 1973 26 Foot Trojan Vessel, Ark. Registration No. AR1439SN, 859 F.2d 71, 73
(8th Cir. 1988).
6. 456 F.3d 220.
7. U.S. CONST. art. III, § 2, cl. 1.
8. Pierside Terminal Operators, Inc. v. M/V Floridian, 423 F. Supp. 962, 967 (E.D. Va. 1976).
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when its function has changed so much that it no longer has a navigation
function.9 The doctrine has its origins in the maxim that “a ship is made to
plough the seas, and not to lie at the walls.”10 It follows from this that a
contract involving a “dead ship” is not maritime, and therefore does not invoke
admiralty jurisdiction.
A classic example of a “dead ship” is found in the case of Mammoet
Shipping Co. v. Mark Twain.11 In that case, the United States District Court
for the Southern District of New York concluded that a nineteenth-century
riverboat, docked at a Manhattan pier for use as a restaurant and showboat, was
not a vessel for the purposes of admiralty jurisdiction.12 The contract to ship
the Mark Twain from Toronto, Canada to New York City did not relate to
ships or maritime commerce, the court said, because the vessel was used as a
restaurant, and not as a “ship per se.”13
Courts tend to apply the “dead ship” doctrine when the change from a
vessel’s former navigation function is considerable. For example, a vessel
does not become a “dead ship” merely because her registration has expired or
is in need of repair,14 or because she has been stored in dry dock.15 However,
the “dead ship” doctrine may apply when more substantial changes are needed
to return the ship to navigation, such as in Hanna v. The Meteor.16 In that
case, the court applied the “dead ship” doctrine to a member of a reserve fleet
made up of out-of-service vessels that would have required extensive repairs
and documentation in order to return to service.17
One commentator observed, at least with respect to the law regarding
maritime liens, that “[the dead ship doctrine] would appear to be a dying
doctrine, and the maxim of maritime law on which it and related rules were
based appears to have been generally discarded.”18 However, the doctrine’s
effectiveness in cases not involving maritime liens shows it is still used to
determine whether a federal court may exercise its admiralty jurisdiction.19

9. See Goodman, 859 F.2d at 73.
10. The Poznan, 9 F.2d 838, 843 (2nd Cir. 1925), rev’d, 274 U.S. 117 (1927).
11. Mammoet Shipping Co. v. Mark Twain, 610 F. Supp. 863 (S.D.N.Y. 1985).
12. Id. at 866-67.
13. Id. at 866.
14. See Hercules Co. v. Brigadier Gen. Absolom Baird, 214 F.2d 66, 69 (3rd Cir. 1954).
15. See Am. E. Dev. Corp. v. Everglades Marina, Inc., 608 F.2d 123, 125 (5th Cir. 1979).
16. See Hanna v. The Meteor, 92 F. Supp. 530, 532 (E.D.N.Y. 1950).
17. See id.
18. J.F. Rydstrom, Annotation, What Is a “Vessel” Subject to a Maritime Lien Under 46 U.S.C.A.
§ 971, 3 A.L.R. FED. 882 (2005).
19. See Mullane v. Chambers, 333 F.3d 322, 327 (1st Cir. 2003); See Robert E. Blake, Inc. v.
Excel Envtl., 104 F.3d 1158, 1160 (9th Cir. 1997); See Goodman v. 1973 26 Foot Trojan Vessel, Ark.
Registration No. AR1439SN, 859 F.2d 71, 73 (8th Cir. 1988).
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B. EXXON CORP. V. CENTRAL GULF LINES, INC.
In this case, the Supreme Court decided whether it should follow a per se
rule holding that agency contracts do not fall under admiralty jurisdiction.20
The Court overruled the holding of Minturn v. Maynard21 excluding all agency
contracts from admiralty jurisdiction.22 It held that admiralty jurisdiction
applied to the agency contract under which Exxon agreed to obtain fuel from
other suppliers for ships in ports where Exxon could not supply the fuel
itself.23 The relevant inquiry, according to Exxon, is an examination of “the
subject matter of the agency contract” to determine “whether the services
actually performed under the contract are maritime in nature.”24 The Court
reiterated its statement that “the fundamental interest giving rise to maritime
jurisdiction is ‘the protection of maritime commerce.’”25
C. MARITIME CONTRACTS
The Supreme Court’s emphasis on the protection of maritime commerce
in determining admiralty jurisdiction has been applied to contracts in
subsequent cases with similar results.26 In 2004, the First Circuit, the same
court that decided The Isla Nena, emphasized the protection of maritime
commerce in Cunningham v. Director, Office of Workers’ Compensation
Programs.27 Although that case involved a dispute under the Longshore and
Harbor Workers’ Compensation Act,28 the court noted that courts deciding
admiralty jurisdiction cases regarding contracts, as opposed to torts, have
traditionally had wide berth on whether transactions “relate to the navigation,
business or commerce of the sea.”29
Later in 2004, in Norfolk Southern Railway Co. v. Kirby,30 the Supreme
Court held that a bill of lading for a contract that included transportation of
goods by sea, as well as by land, was maritime in nature.31 The “protection of
maritime commerce” of Exxon,32 the court stated, is achieved in contract cases
20. See Exxon Corp. v. Cent. Gulf Lines, Inc., 500 U.S. 603, 604 (1991).
21. Minturn v. Maynard, 58 U.S. 477 (1855).
22. See Exxon Corp., 500 U.S. at 612.
23. Id.
24. Id.
25. Id. at 608 (quoting Sisson v. Ruby, 497 U.S. 358, 367 (1990)).
26. See Cunningham v. Dir., Office of Workers’ Comp. Programs, 377 F.3d 98 (1st Cir. 2004);
See Norfolk S. Ry. Co. v. Kirby, 543 U.S. 14 (2004).
27. See 377 F.3d at 109 n.12.
28. 33 U.S.C. § 901 (2007).
29. Cunningham, 377 F.3d at 109 n.11 (quoting Nacirema Operating Co. v. Johnson, 396 U.S.
212, 216 n.7 (1969)).
30. 543 U.S. at 14.
31. See id. at 27.
32. Exxon Corp. v. Cent. Gulf Lines, Inc., 500 U.S. 603, 608 (1991).
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by focusing on “whether the principal objective of a contract is maritime
commerce.”33
III. THE PUERTO RICO PORTS AUTHORITY V. UMPIERRE-SOLARES DECISION
A. FACTS
The Puerto Rico Ports Authority stemmed from a dispute over
performance of a contract to remove and dispose of the Isla Nena, a ship
moored at a shipyard in Puerto Rico.34 The vessel’s slow demise began when
she sunk in 35 feet of water35 in San Juan Harbor during Hurricane Hugo in
1989. The U.S. Army Corps of Engineers ordered The Puerto Rico Ports
Authority, owner of the vessel, to have it raised and removed.36 The order was
issued pursuant to Section 15 of the Rivers and Harbors Act of 1899, providing
that in order to maintain safety in navigation, obstructions in navigable waters
must be removed.37
The Authority hired defendants, two men and their diving crane
companies, to complete the task.38 The Puerto Rico Ports Authority paid
$85,000 and the defendants raised the ship and moored her at a dock at a
shipyard in the municipality of Catano.39 Defendants had contractually agreed
to re-sink the vessel in the sea after raising her, but were unable to do so
because of the permitting process involved.40 The individual defendants, Jose
Umpierre-Solares and Milton Andrews-Figueroa, also wanted to acquire the
ship’s “remains” and offered to pay the Ports Authority $1,000.41 The parties
then modified the contract so that for $84,000, instead of $85,000, the
defendants would remove the vessel “in the most convenient and speedy way
possible.”42 Plaintiff paid the defendants, who then failed to perform.43 In
July 2006, when the First Circuit wrote its opinion, the vessel was still at the
shipyard in Catano,44 partially sunk because of another storm that occurred in

33. Kirby, 543 U.S. at 25.
34. P.R. Ports Auth. v. Umpierre-Solares (The Isla Nena), 456 F.3d 220, 222-23 (1st Cir. 2006).
35. Appellant’s Brief at 10, P.R. Ports Auth. v. Umpierre-Solares, 456 F.3d 220 (1st Cir. 2006)
(No. 05-1637).
36. P.R. Ports Auth., 456 F.3d at 222.
37. 33 U.S.C.A. § 409 (2004) (requiring ship owners to remove their vessels if they constitute
obstructions to navigation).
38. See P.R. Ports Auth., 456 F.3d at 222-23.
39. Id. at 223.
40. See id.
41. Appellant’s Brief, supra note 35, at 14.
42. P.R. Ports Auth., 456 F.3d at 223.
43. See id.
44. Id.
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the area of the Army Terminal channel.45
In 2003, the Puerto Rico Ports Authority and its executive director filed a
complaint in Puerto Rico Superior Court seeking specific performance.46 The
defendants removed the case to the United States District Court for the District
of Puerto Rico based on the court’s admiralty jurisdiction, contending that the
contract for re-float and disposal of the ship was a maritime service contract.47
The defendants also filed a summary judgment motion claiming that the action
was barred by laches.48 In the alternative, the defendants argued that the
agreement constituted a salvage contract, and as such, was governed by a twoyear statute of limitations.49
The Puerto Rico Ports Authority contended that the contract was for
professional services and that their complaint was filed within the relevant 15year statute of limitations.50 The Ports Authority argued that the doctrine of
laches did not apply.51 The federal court agreed with the defendants’ laches
argument, and granted the defendants’ summary judgment motion.52 The
complaint was dismissed with prejudice.53
The “dead ship” doctrine only entered the picture when the Puerto Rico
Ports Authority filed a motion with the district court to alter, amend, or vacate
the judgment.54 The Isla Nena was a “dead ship”, the Ports Authority argued,
and therefore the contract for its removal and disposal could not be reached by
admiralty jurisdiction.55 The motion was denied; the Ports Authority appealed
the denial of that motion, as well as the district court’s grant of the summary
judgment motion, to the First Circuit.56
B. THE FIRST CIRCUIT’S OPINION
The Ports Authority was equally unsuccessful on appeal. The First
Circuit, in The Isla Nena, held that the contract claim was cognizable under
admiralty jurisdiction, and therefore was barred by laches.57 In making its
45. Id.
46. Id.
47. See id.
48. Id.
49. Id.
50. Id.
51. Id.
52. Id.
53. See id. (noting PRPA did not bring its action until at least eleven years after it first knew that
the ship had not been re-sunk and had been moved to Catano. The court found this delay was
unreasonable and economically prejudiced the defendants in the case).
54. Id.
55. Id. at 224.
56. See id. at 223.
57. See id. at 224, 227.
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ruling, the First Circuit began with a general jurisdictional analysis to
determine the Isla Nena’s status as a vessel under the “dead ship” doctrine.58
Guided by the Supreme Court’s reiteration in Exxon Corp. v. Central Gulf
Lines,59 namely, that the interest in the granting of admiralty jurisdiction is
“the protection of maritime commerce,”60 the court looked to the nature of the
transaction. Specifically, the court examined the original contract to remove
and dispose of the Isla Nena when she sank in San Juan Harbor.61 The court
held that because the contract involved the removal of an object that was
obstructing the “navigation, business or commerce of the sea,” the contract was
maritime in nature.62
Next, the court considered the Ports Authority’s “dead ship” argument.
The Ports Authority contended that admiralty jurisdiction did not govern the
contract dispute because the Isla Nena was a “dead ship,” a vessel whose
function has changed so much that it no longer has a navigation function.63
Whether the Isla Nena was alive or dead was irrelevant, the court held, because
the nature of the contract was maritime and because the contract related to an
object that obstructed navigation in San Juan Harbor.64 Unlike the “dead ship”
cases cited by the plaintiff, the present case involved a “contract for removal of
a ship obstructing navigable waters.”65 Therefore, the Isla Nena, whether dead
or alive for the purposes of the “dead ship” doctrine, fell within the reach of
federal admiralty jurisdiction simply because of where she lay – a place where
she obstructed navigation.66
The court’s reasoning is in accord with cases finding admiralty
jurisdiction over contracts for the salvage of objects that were not vessels and
were not involved in maritime commerce. For example, in the 1879 case of
Maltby v. Steam Derrick Boat,67 the United States District Court for the
Eastern District of Virginia sustained a finding of admiralty jurisdiction over a
contract to salvage a sunken boat that had no means of propulsion or sails.68
The test, according to Maltby, was not whether the object to be saved was
maritime in nature, but whether the particular contract involved the salvage of
some movable thing “possessing the attributes of property” on navigable

58. See id. at 224.
59. 500 U.S. at 603.
60. P.R. Ports Auth., 456 F.2d at 224 (quoting Exxon Corp., 500 U.S. at 608).
61. Id. at 224.
62. P.R. Ports Auth., 456 F.2d at 225 (quoting Cunningham v. Dir., Office of Workers’ Comp.
Programs, 377 F.3d 98, 109 (1st Cir. 2004).
63. See id. at 225.
64. Id.
65. Id.
66. Id.
67. Maltby v. Steam Derrick Boat, 16 F.Cas. 564 (E.D. Va. 1879) (No. 9000).
68. See id. at 566.
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waters.69
Furthermore, the First Circuit distinguished Luvi Trucking, Inc. v. SeaLand Service, Inc,70 another case cited by the Ports Authority in support of its
“dead ship” theory. In Luvi Trucking, the court held that it did not have
admiralty jurisdiction over a contract to transport cargo on land from one pier
to another.71 However, the court in Luvi Trucking noted that simply because a
contract involves a ship does not mean it is governed by maritime law; there
must be a “link between the contract and the operation of the ship, its
navigation or its management afloat.”72 The Ports Authority argued that the
contract governing the removal and disposal of the Isla Nena was not maritime
in nature because it involved a dead ship, as opposed to the operation,
navigation, or management of a ship that was afloat.73 The First Circuit
refuted that distinction. It pointed out that the holding in Luvi Trucking did not
rely on the “dead ship” doctrine.74 It relied on the fact that the contract
involved a trucking company that never came in contact with a vessel.75 The
court observed that in contrast, the defendants in the present case had
substantial contact with the Isla Nena; in particular, they raised her from the
bottom of the harbor and transported her to the shipyard.76 Therefore, the
court held that the Ports Authority’s contract was maritime in nature.77
Finally, the First Circuit held that the district court did not err in holding
that the Ports Authority’s action was barred by laches.78 Overall, the First
Circuit affirmed the district court’s orders granting the defendants’ summary
judgment motion and denying plaintiff’s motion to alter/amend, with costs.79

69. Id. (noting that in cases “in which the courts have denied salvage where property other than
vessels of navigation or their furniture or cargoes has been saved … these will nearly all be found to
have turned on questions of place, or questions not affecting the character of the thing saved.”)
However, as will be explored later in this note, other cases take an opposing view, those cases have
since been distinguished on the facts. See, e.g., Cope v. Vallette Dry-Dock Co., 119 U.S. 625, 627
(1887).
70. P.R. Ports Auth., 456 F.2d at 226 (rejecting plaintiff’s reliance upon Luvi Trucking, Inc. v.
Sea-Land Service, Inc., 650 F.2d 371 (1st Cir. 1981)).
71. See Luvi Trucking, Inc., 650 F.2d at 373-74.
72. Id. at 373 (citing E. E. Jhirad & A. Sann, 1 Benedict on Admiralty § 183, at 11-7-8 (6th ed.
1974)).
73. P.R. Ports Auth., 456 F.2d at 226.
74. Id.
75. Id. (quoting Luvi Trucking, Inc., 650 F.2d at 373-74).
76. Id.
77. Id.
78. See id. at 227-28 (noting district court’s holding Ports Authority waiting eleven years to bring
its suit to be unreasonable and that the defendants would be economically prejudiced if they had to
dispose of the Isla Nena at no cost to the plaintiffs).
79. Id. at 228.
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IV. ANALYSIS
While the court in The Isla Nena may have followed the direction of
Exxon, and the cases before it, in stressing the protection of maritime
commerce as the “fundamental interest giving rise to maritime jurisdiction,”80
a close look at the court’s application of this law to the facts brings its analysis
into troublesome waters. First, the court focused on the original contract in
April 1992 to remove the ship from San Juan Harbor, but the parties modified
the contract in September, five months after the original contract was
executed.81 Subtracting $1,000 from the contract price, the defendants agreed
to remove the ship from her mooring at the shipyard in Catano and dispose of
her in the easiest possible way.82 Under the original contract, the defendants
had agreed to remove her from San Juan Harbor and dispose of her at sea.83 It
is the modified version of the contract under which the plaintiffs sought
performance some 11 years later, not the original version.
It now appears that the First Circuit applied the correct jurisdictional
analysis to the wrong version of the contract. Parties to a contract are free to
modify their agreement in whole or in part.84 When they modify their
contract, the new version supersedes the old version.85 The new version of the
contract, in this case, required the defendants to dispose of a ship that was
moored at a shipyard.86 It is at this situs that the court should have applied its
admiralty jurisdiction analysis. The contract was still for removal and disposal
of a vessel, but the removal and disposal of the vessel were to take place in
new locations. So what would have happened if the court had applied its
analysis to the amended contract? The admiralty law governing wharfage is
illustrative on this point.
Wharfage is the fee that vessel owners pay to use a dock to load and
unload cargo, receive and let off passengers, or to conduct repairs.87 As the
court noted in Howmet Corp. v. Tokyo Shipping Co.,88 “[a]ll of the services
embraced in wharfage are intimately related to and are essential incidents to a
ship in the ordinary course of navigation.”89 Without piers or wharves, ships

80. Exxon Corp. v. Cent. Gulf Lines, Inc., 500 U.S. 603, 608 (1991) (quoting Sisson v. Ruby, 497
U.S. 358, 367 (1990)).
81. P.R. Ports Auth., 456 F.2d at 222-23.
82. Id. at 223.
83. Id. at 222-23.
84. See Savage Arms Corp. v. U.S., 266 U.S. 217, 220 (1924).
85. See Decca Records, Inc. v. Republic Recording Co., 235 F.2d 360, 363 (6th Cir. 1956); See
also Housekeeper Pub. Co. v. Swift, 97 F. 290, 294 (8th Cir. 1899).
86. P.R. Ports Auth., 456 F.2d at 223.
87. See Ex Parte Easton, 95 U.S. 68, 73 (1877).
88. Howmet Corp. v. Tokyo Shipping Co., 320 F. Supp. 975 (D. Del. 1971).
89. Id. at 978.
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engaged in commerce and navigation would be “subjected to great. . .delay.”90
The factual record does not indicate whether the Ports Authority paid a
wharfage fee to the owner of the dock to which the Isla Nena was moored.
Regardless, the law on wharves is relevant because of the importance of
wharves to commerce and navigation. The Isla Nena, half-sunk and moored to
a dock, prevented other ships from using that mooring during their trips to
Catano. Indeed, the defendants argued that the partially-sunk ship affected
commerce because of its location in the heavily-trafficked Army Terminal
channel.91 As such, the ailing vessel constituted an obstruction to navigation,
an “essential” maritime interest served by wharves.92 The contract for its
removal, therefore, was maritime in nature because it “relate[d] to the
navigation, business or commerce of the sea.”93 In light of the importance of
wharves in serving the maritime interests of navigation and commerce, the
First Circuit most likely would have reached the same holding had it analyzed
the amended the contract instead of the original version.
However, one difference in fact might have led the court to find against
admiralty jurisdiction. Specifically, the First Circuit’s conclusion that the
presence of the Isla Nena at the bottom of the sea in San Juan Harbor
constituted an obstruction to navigation was based in part on the U.S. Army
Corps of Engineers’ order to remove the ship pursuant to the Rivers and
Harbors Act of 1899.94 Section 15 of that statute provides that to maintain
safety in navigation, obstructions in navigable waters must be removed.95 Had
the Corps not ordered the ship’s removal, the absence of that fact might have
resulted in a different holding.
96
However, the possibility that the contract to remove the Isla Nena
from its mooring could be construed as one for ship breaking is not likely.
There appears to be no case addressing whether contracts for ship-breaking,
under which a ship’s parts are sold for scrap, are within the purview of
admiralty law.97 Ship breakers are considered to be workers in maritime
employment covered by the Longshore and Harbor Workers’ Compensation

90. Ex Parte Easton, 95 U.S. 68 at 73.
91. Appellee Response Brief at 11, P.R. Ports Auth. v. Umpierre-Solares, 456 F.3d 220 (1st Cir.
2006) (No. 05-1637).
92. See Howmet Corp., 320 F. Supp. at 978.
93. Cunningham v. Dir., Office of Workers’ Comp. Programs, 377 F.3d 98, 109 n. 11 (1st Cir.
2004) (quoting Nacirema Operating Co. v. Johnson, 396 U.S. 212, 216 n.7 (1969)).
94. P.R. Ports Auth. v. Umpierre-Solares (The Isla Nena), 456 F.3d 220, 225 (1st Cir. 2006).
95. Id.
96. See generally REA v. Eclipse, 135 U.S. 599, 608 (1890) (holding that admiralty does not have
jurisdiction over a contract for the sale of a vessel). If a court holds that a ship-breaking contract is a
contract for the sale of a vessel, the case could be removed from admiralty jurisdiction.
97. The author was unable to find any cases or secondary authority deciding whether a contract
for ship-breaking is cognizable under admiralty law.
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Act,98 but a contract for sale of a ship is not considered maritime in nature.99
Here, the parties had agreed to dispose of the ship. As part of the same
agreement, the two individual defendants paid $1,000 to acquire her remains.
However, there is no indication that the ship’s parts were to be sold for scrap.
If construed as a contract for the sale of a ship, it appears the transaction would
not be reached by admiralty law.100 But even if it was construed as a sale, the
sale was to occur only after the considerable task of removing her from her
location obstructing maritime navigation.101 That service, as the court in The
Isla Nena concluded, is cognizable under admiralty law because of its relation
to maritime navigation and commerce.102
V. FUTURE EFFECT
A. THE COURT’S APPLICATION OF THE LAW TO THE FACTS INDICATES A
POSSIBLE PRESUMPTION THAT THE CONTRACT IS MARITIME IN NATURE
In light of the court’s decision to use the terms of the original unmodified
contract as its jurisdictional point of origin, the future effect of this case is
unclear. In other words, the court’s reliance on the original contract to remove
and dispose of the Isla Nena at San Juan Harbor, as opposed to the amended
contract to remove and dispose of it when it was moored at Catano, could be
construed as a willingness to look to the part of the contract or stage in the
evolution of the contract that is most maritime in nature.103 Based on these
considerations, the First Circuit appears to take a broad view of the contract for
the purposes of jurisdiction, thus opening a door for future courts to find
contracts maritime in nature by relying on a provision or stage in the evolution
of the contract that is most maritime in nature.104
B. THE FUTURE OF THE “DEAD SHIP” DOCTRINE AS APPLIED TO MARITIME
CONTRACTS
The First Circuit in The Isla Nena noted that whether the Isla Nena was

98. 33 U.S.C. § 902(3) (1984).
99. S. C. Loveland, Inc. v. E. W. Towing, Inc., 608 F.2d 160, 164 (5th Cir. 1979) (citing Atl.
Lines, Ltd. v. Narwhal, Ltd., 514 F.2d 726, 731 (5th Cir. 1975)).
100. REA, 135 U.S. at 698.
101. See Norfolk S. Ry. Co. v. Kirby, 543 U.S. 14, 24 (2004) (holding that a bill of lading is still a
maritime contract even though it provides for some transportation by land, so long as the bill requires
substantial carriage of goods by sea).
102. P.R. Ports Auth. v. Umpierre-Solares (The Isla Nena), 456 F.3d 220, 225 (1st Cir. 2006).
103. See
Posting
of
S.
COTUS
to
Appellate
Law
&
Practice
Blog,
http://appellate.typepad.com/appellate/2006/07/index.html (July 27, 2006, 19:52 EDT).
104. Id.
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“live” or “dead” for the purposes of the “dead ship” doctrine was irrelevant.105
What brought the contract for its removal under admiralty jurisdiction, with its
attendant use of the equitable doctrine of laches instead of local statutes of
limitation, was the fact that the nature of the contract was maritime.106 The
outcome of this case begs the question: has the “dead ship” doctrine become
powerless to remove a contract from the reach of admiralty law? Or, more
specifically, if a contract falls under admiralty jurisdiction because it is deemed
“maritime in nature,” is there any way, after The Isla Nena, that the “dead
ship” doctrine can extinguish a specific performance action brought in
personam under a maritime service contract? No, as long as the contract in
question is for the removal of an obstruction to navigation.107
In a line of cases during the late nineteenth century,108 courts disagreed
over whether it matters that the ship to be salvaged is “live” or “dead.” In
Maltby v. Steam Derrick Boat,109 the court found admiralty jurisdiction over a
sunken derrick boat that lacked sails and means for propulsion, but had a mast
for hoisting objects from the river that were obstructing navigation.110 The
court declared that it did not matter whether the object to be salvaged was
maritime in nature, so long as the object to be saved was a piece of property
found in navigable waters.111 The opposing view is illustrated by Cope v.
Vallette Dry-Dock Co.,112 decided seven years later in 1887. In Cope, the
Supreme Court declined admiralty jurisdiction over a claim for salvage of a
piece of dry dock, having been saved just before it would have sunk as a result
of a collision with a vessel.113 The Court held that a dry dock is not used for
navigation, and is not a ship or a vessel.114
Ten years later in 1897, the Circuit Court of Appeals for the Seventh
Circuit decided In re Hydraulic Steam Dredge No. 1.115 This case involved a
dispute over a contract to furnish coal to a dredge that sucked mud from the
bottom of a lake and transported it in pipes to areas that needed the material as

105. P.R. Ports Auth., 456 F.3d at 225-26.
106. Id. at 226.
107. See id. at 225.
108. See, e.g., Cope v. Vallette Dry-Dock Co., 119 U.S. 625 (1887); Woodruff v. One Covered
Scow, 30 F. 269 (E.D.N.Y. 1887); Maltby v. Steam Derrick Boat, 16 F. Cas. 564 (E.D. Va. 1879) (No.
9000); Hezekiah Baldwin, 12 F. Cas. 93 (E.D.N.Y. 1876) (No. 6449).
109. 16 F. Cas. 564.
110. Id. at 566.
111. See id.
112. 119 U.S. 625.
113. Id. at 627.
114. Id.
115. In re Hydraulic Steam Dredge No. 1, 80 F. 545 (7th Cir. 1897). This case contains an excellent
summary of the evolution of salvage law with respect to objects not inherently maritime in nature. Id.
at 550-54.
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a fill for railroad purposes.116 Although not a salvage case like many of the
aforementioned cases, this case looked to the nature of the contract to
determine whether it was maritime, just as the court did in The Isla Nena. The
court determined that although the dredge dug up materials from the bottom of
a lake, its purpose was to effectuate construction on land.117 “It is not
suggested that vessels engaged in navigation frequented the place,” the court
noted.118 While this last statement is dicta, it is important because it
foreshadowed what later became a focus on whether a particular location is
heavily navigated.
This same reasoning led a court to find that a dredge, whose work is to
remove obstructions to the navigation of rivers, harbors, and channels, may be
subject to a maritime lien in order to satisfy a dredging contract debt.119
Additionally, the Supreme Court recently held in Stewart v. Dutra
Construction Co.120 that a giant dredge that removed silt from the ocean floor
and dumped it into adjacent scows was a “vessel” within the meaning of the
Longshore and Harbor Workers’ Compensation Act.121
The courts eventually sided with Maltby in their admiralty analysis,
concluding that the salvaged objects need not be ships or distinctly maritime,
but must simply be a piece of property found in navigable waters cognizable
under admiralty jurisdiction.122 This was not necessarily a repudiation of
Cope; many courts simply distinguished that case on the facts.123
Additionally, a good explanation for why courts once restricted salvage claims
to ships and their cargo exists in Cheeseman v. Two Ferry Boats.124 In that
case, the court explained that the distinction originates in the outdated rule that
maritime jurisdiction only extended to the “ebb and flow of the tide.”125 At
the time, ships were one of the only things that existed in the seas.
The importance that admiralty law places on removing obstructions to
navigation might also be traced to cases involving derelict vessels and floating
objects that constitute a marine peril. Derelict vessels, or vessels floating
along without anyone controlling them, are considered by courts to be
obstructions to navigation and a danger to commerce.126 Even floating objects
116. Id. at 546-547.
117. See id. at 557.
118. Id.
119. McRae v. Bowers Dredging Co., 86 F. 344, 348 (C.C.W.D. Wash. 1898).
120. Stewart v. Dutra Constr. Co., 543 U.S. 481 (2005).
121. Id. at 484, 497.
122. See, e.g., Colby v. Todd Packing Co., 77 F. Supp. 956, 958-59 (D. Alaska 1948).
123. Id. at 958.
124. Cheeseman v. Two Ferryboats, 5 F. Cas. 528 (S.D. Ohio 1870) (No. 2633).
125. Id. at 532.
126. See Tracor Marine Inc. v. M/V Margoth, 403 F. Supp. 392, 394 (D.C.Z. 1975); Henry R.
Tilton, 214 F. 165, 167 (D. Mass. 1913); Flora Rodgers, 152 F. 286, 288-89 (D.S.C. 1907); Anna, 1 F.
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such as logs can be considered a danger to navigation, and their salvage thus
considered maritime in nature.127
It is clear then that the “dead ship” doctrine has no role in maritime
contract cases when the contract involves the removal of an obstruction from
navigable waters. This reasoning is in line with the holdings in the
aforementioned decisions relating to salvage, derelict vessels, and objects
constituting marine peril. It reflects the continued importance that admiralty
law places on the free flow of vessels in navigable waters and the “protection
of maritime commerce.”128
C. THE “DEAD SHIP” DOCTRINE CAN STILL REMOVE A CASE FROM
ADMIRALTY JURISDICTION WHEN OBSTRUCTION TO NAVIGATION IS NOT AT
ISSUE
Despite the emphasis admiralty courts place on the nature of maritime
contracts and the furtherance of navigation (versus the maritime status of the
object obstructing navigation), The Isla Nena shows that the “dead ship”
doctrine is not dead. The doctrine can still remove a case from the reach of
federal admiralty jurisdiction, so long as obstructions to navigation are not
involved.129
The plaintiff’s argument in The Isla Nena was that the ship was no longer
engaged in navigation, and that because it was to be given a deep water burial,
the ship was no longer intended to be used in navigation.130 The argument
seemed to acknowledge the weakness in the plaintiff’s case: the fact that the
ship was obstructing navigation at the time of the suit for specific performance
of the contract. The plaintiff’s strategy, and the First Circuit’s emphasis on the
fact that the Isla Nena was obstructing navigation, indicates the “dead ship”
doctrine’s vitality in cases not involving such obstructions.
The cases cited by the plaintiffs in The Isla Nena are evidence of the
doctrine’s continued use. The First Circuit decided a case only three years
earlier that provided the concise definition of the “dead ship” doctrine relied on
by the plaintiffs.131 Other cases cited by the plaintiffs indicate the doctrine is
still alive, when the facts so allow.132 Many of these “dead ship” cases involve
Cas. 931, 932 (C.C.E.D.N.Y. 1873) (No. 401).
127. See Tidewater Salvage, Inc. v. Weyerhaeuser Co., 633 F.2d 1304, 1306 (9th Cir. 1980).
128. Exxon Corp. v. Cent. Gulf Lines, Inc., 500 U.S. 603, 608 (1991) (quoting Sisson v. Ruby, 497
U.S. 358, 367 (1990)).
129. P.R. Ports Auth. v. Umpierre-Solares (The Isla Nena), 456 F.3d 220, 225-26 (1st Cir. 2006).
130. Appellant’s Brief, supra note 35, at 22.
131. Mullane v. Chambers, 333 F.3d 322, 328 (1st Cir. 2003) (“[A] ship loses its status as a vessel
when its ‘function is so changed that it has no further navigation function.’” (quoting Goodman v. 1973
26 Foot Trojan Vessel, Ark. Registration No. AR1439SN, 859 F.2d 71, 73 (8th Cir. 1988))).
132. See, e.g., Robert E. Blake Inc. v. Excel Envtl., 104 F.3d 1158, 1160-61 (9th Cir. 1997) (citing
Goodman, 859 F.2d at 73) (holding that a contract to reactivate a “laid up” ship which had been
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ships not touching water. For example, in Hanna v. The Meteor,133 the District
Court for the Eastern District of New York held that a ship that is part of an
out-of-service fleet is a “dead ship” to which a party cannot attach a lien for
repairs.134 In Robert E. Blake Inc. v. Excel Environmental,135 the Ninth
Circuit held that admiralty law did not reach a contract to reactivate a ship that
had been mothballed and unused for years, because the ship was “dead.”136
The “dead ship” doctrine after The Isla Nena does not appear to be effete.
It influences decisions on cases in which a finding of admiralty jurisdiction
turns on the status of the vessel. After this case, though the doctrine appears to
be powerless to remove from admiralty jurisdiction a maritime services
contract to raise and dispose of a vessel posing an obstruction to navigation.
The courts have reiterated the interest of admiralty jurisdiction in the
protection of navigation and maritime commerce.137 It does not matter
whether the object obstructing navigation is a ship or its cargo or otherwise.
Thus, when it comes to contracts for removal of such objects, the “dead ship”
doctrine cannot place the contract beyond the reach of admiralty jurisdiction.

mothballed and inactive for several years was not cognizable under the admiralty jurisdiction);
AMOCO Oil v. M/V Montclair, 766 F.2d 473, 477 (11th Cir. 1985) (holding that dead ships are ships
that have been completely removed from commerce and navigation); Marina Entm’t Complex, Inc. v.
Hammond Port Auth., 842 F. Supp. 367, 370-71 (N.D. Ind. 1994) (holding that a contract to lease a
barge did not fall under admiralty jurisdiction because the res was a dead ship).
133. 92 F. Supp. 530 (E.D.N.Y. 1950).
134. See id. at 532.
135. 104 F.3d 1158 (9th Cir. 1997).
136. Id. at 1160-61.
137. Exxon Corp. v. Cent. Gulf Lines, Inc., 500 U.S. 603, 608 (1991) (quoting Sisson v. Ruby, 497
U.S. 358, 367 (1990)).
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I. INTRODUCTION
The Air Transport Action Group (ATAG) of the International Air
transport Association (IATA) reports that aviation transports globally 2 billion
passengers every year and 40 percent of the inter-regional goods by value.1
Forty percent of tourists now travel by air and the air transport industry
generates a total of 29 million jobs annually through direct, indirect, and
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catalytic impacts.2 Aviation’s global economic impact is valued at $2.960
billion, which is equivalent to 8 percent of the world’s gross domestic
product.3
In addition to its total output and employment impacts, civil aviation has a
broader influence on overall economic growth, deriving from non-quantifiable
benefits for the users of air transport, businesses, and individuals alike. Air
transport acts as a facilitator for the development of markets and trading of
goods as well as services.4 In 2005, airline scheduled services carried 2.022
billion passengers (at an annual increase of 7.1 percent over 2004) and 37.7
million tons of freight worldwide (at an annual increase of 2.5 percent).5
Approximately 45 percent of some 714 million international tourists and some
40 percent by value of the world’s manufactured exports were transported by
air that year.6
In the immediate aftermath of the events of September 11, 2001, where
civil aircraft were used as weapons of destruction, aviation insurers gave seven
days notice that on September 17, war risk third party liability coverage
according to policy terms applying to the write back coverage for war,
hijacking, and other perils would be withdrawn.7 The most compelling reason
for the cancellations was the emergence of an exposure in terms of third party
bodily injury and property damage that was seemingly unquantifiable.8 The
International Union of Aviation Underwriters (IUAU) assessed that the total
losses in respect to third party bodily injury and property damage caused by
these events could exceed the previous greatest single catastrophic loss of $20
billion caused by Hurricane Andrew in 1992 by a significant margin.9
In general terms, it was assessed that the price to be paid to revive or
reinstate adequate coverage for third party war risk coverage would cost the
airlines an additional premium of $1.25 per passenger carried.10 If airlines
were to purchase coverage for limits of $950 million in excess of the already
available $50 million they would have to pay $1.85 per passenger carried.11 In
view of the fact that the airports, refuellers, ground handlers, and other service
providers in the aviation industry contribute to an accumulation of risk, and
2. Id.
3. Id.
4. INTERNATIONAL CIVIL AVIATION ORGANIZATION, ANNUAL REPORT OF THE COUNCIL, at A98, Appendix 13 (2005).
5. Id.
6. Id.
7. See SGWA/1-IP/4, SPECIAL GROUP ON AVIATION WAR RISK (SGW1) (International Civil
Aviation Organization), Dec. 2001, at i-1.
8. Id.
9. Id.
10. Id.
11. Id.
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since many of them may serve a particular airline at one location, underwriters
were disinclined to offer coverage for these providers.12 However, many
insurers showed willingness to extend coverage for an additional $100 million
over the $50 million coverage already provided.13
Many States stepped in to address issues regarding cancellation of
insurance and assumed responsibility for the operation of air services by their
national carriers and the circumstances, rules, and regulations under which
they are carried out.14 Most provided immediate relief in the nature of
concessions and guarantees for their airlines.15 The unity displayed by the
community of nations and the global aviation community is evidence enough
that, irrespective of the absence of empirical data supporting the importance of
the economic contribution of civil aviation to the world, there is implicit
recognition of the indispensability of air transport as a critical driver of the
world economy.
The most fundamental premise in investment is that an investor applies
resources to an enterprise expecting returns on investment. The issue,
therefore, is whether investing in civil aviation16 would provide the investor,
whether a State or private entity, with worthwhile returns to justify investment
in the first place and to continue so doing. In order to determine this, it is
necessary to look into the investment climate of the world, the investment
climate of the air transport industry, and the economic benefits brought about
by civil aviation. In a global investment climate, where in the developing
world alone 1.2 billion people survive on less than $1 a day, where 53 percent

12. Id.
13. Id.
14. See generally RUWANTISSA I.R. ABEYRATNE, AVIATION IN CRISIS 2-7 (Ashgate 2004)
(providing additional information on action taken by States as a result of the insurance crisis, where
States guaranteed the continued operation of their air carriers).
15. Some notable examples were found in the United States, where the administration proposed a
plan to have taxpayers cover most of the losses that insurance companies would suffer in future terrorist
attacks. The European Commission announced, on 10 October 2001, that it would allow member states
to help European airlines recover from the turmoil after the attacks on September 11. The Commission,
which in the past was critical of government assistance to airlines, urged governments to extend
compensation to cover the rise in premiums until the end of the year, and proposed setting up a fund to
cover the higher premiums. Japan’s government stepped in to help the struggling airline industry as
companies tried to cope with rising insurance costs and falling demand in the aftermath of the suicide
attacks on the United States. The Ministry of Land, Infrastructure and Transport announced that the
government would guarantee third-party insurance up to $2 billion for Japan’s airline carriers to cover
any shortfall in claims after insurers reduced coverage to $50 million following the September 11
attack. Hong Kong’s Civil Aviation Department on 4 October 2001 gave the green light for 15 airlines
to levy insurance surcharges on passengers on Hong Kong Routes. See Abeyratne, supra note 14.
16. Throughout this book, civil aviation is meant to refer collectively to air transport representing
the airline industry, airports, aircraft manufacturers and other support industries providing services to
air transport.
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of the entire world live on less than $2 a day,17 and where youths have more
than double the unemployment rate as others, a good investment climate
should, as of necessity, foster productive private investment as the engine of
growth and poverty reduction.18 As will be discussed later in this chapter, in
civil aviation in particular, investments create jobs and opportunities for people
and expand the variety of goods and services available, while reducing their
cost. This in turn benefits the consumer and supports a sustainable source of
tax revenues to fund other important social goals.
The World Bank has reported that a robust global investment climate is
central to growth and poverty reduction.19 In this regard, the preeminent goal
of governments should be to create opportunities for the private sector for
investment while at the same time creating expansion and employment within
the State sector. In other words, the goal should be to create a sound
investment environment for everyone so that society as a whole would benefit.
Of course, this is easier said than done, as developing nations have their own
internal concerns and pressing needs brought to bear by both social and natural
factors. It calls for a certain symbiosis between the developed and developing
world as well as an enduring commitment from the international community to
assist the developing world in three main areas: removing distortions in
developed countries that harm the investment climates of developing countries;
providing increased and effective assistance; and sharing knowledge and
experience.
These three areas of contribution from the international
community have to be applied to the basic axiom that economic development
requires adequate and effective transportation.
Each country has a
theoretically optimum amount of transport capacity. Transportation plays a
multifaceted role in the pursuit of development objectives of a nation as well as
the need to maintain international communication networks.20 Air transport
enables goods and passengers to be transferred between and within production
and consumption centres. Therefore, it could be argued that investment is vital
to air transport.
The largest investment in air transport lies in the procurement of aircraft,
which is usually done by the airlines themselves.21 In 2003, 861 turbo jet
The financial
aircraft were ordered, compared with 497 in 2002.22
commitment of airlines for jet aircraft orders in 2003 was about $60 billion, up

17. World Development Report 2005 Overview: A Better Investment Climate for Everyone, THE
WORLD BANK, 2005, at vii.
18. Id.
19. World Development Report 2005, supra note 17.
20. Id.
21. The World of Civil Aviation 2003-2006, ICAO CIRCULAR 307-AT/129, INTERNATIONAL CIVIL
AVIATION ORGANIZATION, at 30.
22. Id.
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from $40 billion in the previous year.23 ICAO24 records that at the end of
2003, there were 1151 western built commercial jets in storage, compared with
1182 at the end of the previous year.25 It is quite clear that there is
overcapacity of aircraft seats and freight capacity.26 Compared to investments
being made in aircraft purchases, other aviation investments are relatively
small, because airports and other aspects of infrastructure are funded by the
States or instrumentalities of State and pertain to finite resources.27 Airport
real estate is leased, although parts of a terminal may be built by airlines for
their exclusive use.28 In air transport, total costs rise in direct proportion with
output, which means that unit costs do not decline radically with expanding
sales.29 One of the most burdensome expenses regarding airports concerns
rents which have been excessively high, reducing the margin of profit in this
usually gainful industry.30 These onerous financial burdens on the air
transport industry do not detract from the fact that civil aviation was meant to
perform an indispensable service to humanity.31 For example, the 1958
Federal Aviation Act of the United States stipulated the following:
It shall be the duty of every air carrier to provide and furnish interstate and
overseas air transportation, as authorized by its certificate, upon reasonable
request therefor and to provide reasonable through service in such air
32
transportation in connection with other air carriers. . . .

Travel and tourism, the largest combination of industries and the largest
creator of wealth, is estimated to generate $3.5 trillion a year in activity and

23. Id. In 2003, 917 turbo jet aircraft were delivered, compared with 999 in 2002. The backlog of
unfilled aircraft orders at the end of 2003 was 3,272 aircraft, compared with 3,407 at the end of 2002.
24. The International Civil Aviation Organization (ICAO) is a specialized agency of the United
Nations charged with regulating international civil aviation globally. See Preamble to the
Convention on International Civil Aviation, available at http://www.icao.int/cgi/goto_m.pl?icao/en/
pub/memo.pdf.
25. The World of Civil Aviation 2003- 2006, supra note 21, at 31.
26. RIGAS DOGANIS, THE AIRLINE BUSINESS IN THE 21ST CENTURY 16 (Routeledge 2001).
27. RUWANTISSA ABEYRATNE, AIR LAW AND POLICY 50 (PublishAmerica 2007).
28. DUDLEY PEGRUM, TRANSPORTATION 467-468 (Richard D. Irwin ed., Homewood, Inc. 1973).
29. ALAN H. STRATFORD, AIR TRANSPORT IN THE SUPERSONIC ERA 262-264 (Macmillan Press
1973) (1968).
30. Walter Robinson, Let Air Canada Heal Self Inflicted Wounds, HAMILTON SPECTATOR, Apr. 2,
2003, at A11. Developing countries are said to invest almost $200 billion per year in infrastructure,
which is about 4 percent of the global outlook and 20 percent of the total investment in the developing
world. See, e.g., H.S. Bhatia, Private Sector Investment, Management and Expertise Important to
Airport Development, ICAO JOURNAL, Sept. 1996, at 17. Canada’s eight largest airports pay more than
$250 million a year to the federal government in rent which is passed through to airlines and their
passengers as a hidden tax. Id.
31. U.S. Department of State, Verbatim Minutes of Opening Plenary Session: Proceedings of the
International Civil Aviation Conference, Chicago, Ill., Nov. 1 to Dec. 7, 1944, Volume 1 at 42.
32. Federal Aviation Act of 1958 § 404(a), 72 Stat. 731, 760 (1958) (codified as amended material
in scattered sections of 49 U.S.C.).
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potentially provides employment to 130 million people worldwide.33 This
accounts for 10 percent of the world GDP, 10.3 percent of the world wages,
9.8 percent of the profits, and 11.7 percent of indirect and direct taxes.34
Be that as it may, there are some factors which effectively preclude air
carriers from operating profitably.35 One factor is the restriction placed on
ownership and control of airlines, which in some instances permit only 25
percent of foreign ownership and control.36 The International Air Services
Transit Agreement37 Article 1, Section 5, provides that:
Each contracting State reserves the right to withhold or revoke a certificate or
permit to an air transport enterprise of another State in any case where it is not
satisfied that substantial ownership and effective control are vested in nationals of
a Contracting State, or in case of failure of such air transport enterprise to comply
with the laws of the State over which it operates, or to perform its obligations
38
under this Agreement.

In the period since the 1950s, however, international civil aviation grew
in breadth and scope and States increasingly used the right to withhold or
revoke a foreign airline’s certificate, or in the alternative, permitted it to
operate in their national airspace as a means of regulating international air
transport.39 Specifically, States limited foreign investment in their flag carriers
by requiring a nationality clause based on Article1(5) of the IASTA in each of
their bilateral agreements on air traffic rights.40 In this way, States prevented
airlines from third countries from benefiting from a bilateral exchange of
traffic rights.41 The requirement for airlines to seek permission to land in or
take off from a territory of a State is another feature unique to the airline
industry in terms of trade and competition.42 This requirement has its genesis
in the Charter of International Civil Aviation—the Chicago Convention of

33.
34.
35.
36.

Id.
H.S. Bhatia, supra note 30, at 17.
Doganis, supra note 26, at 16-18.
ISABELLE LELIEUR, LAW AND POLICY OF SUBSTANTIAL OWNERSHIP AND EFFECTIVE
CONTROL OF AIRLINES: PROSPECTS FOR CHANGE 33 (Ashgate 2003).
37. International Air Services Transit Agreement art. 1, § 5, Dec. 7, 1944, 59 Stat. 1693, 84
U.N.T.S. 389 [hereinafter IASTA] (IASTA has been ratified as of May 2005 by 122 States, 17 of which
have ratified during the last five years). See also International Air Transport Agreement art. 16, Dec. 7,
1994, 59 Stat. 1701, 171 U.N.T.S. 387 (article 16 addresses the same issue; however, because very few
States signed the Agreement (12 States), it did not go into effect).
38. Id.
39. Constantine G. Alexandrakis, Foreign Investment in U.S. Airlines: Restrictive Law is Ripe for
Change, 4 U. Miami Bus. L.J. 71, 75 (1994).
40. International Air Services Transit Agreement, art. I, Dec. 7, 1944, 59 Stat. 1693, 84 U.N.T.S.
389.
41. Id.
42. Id.
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194443—which sets the regulation for the conduct of international civil
aviation, Article6 of which provides as follows:
No scheduled international air service may be operated over or into the territory of
a Contracting State, except with the special permission or other authorization of
that State, and in accordance with the terms of such permission or authorization.44

Commencing in the early 1950s, States responded, both through the
Chicago Convention, and through IASTA, to the growth of civil aviation by
availing themselves of the prerogative given by IASTA to withhold or revoke
an airline operational permit to enter into their territories for purposes of
landing and takeoff on a commercial basis.45 By the same token, States used
this right to restrict foreign investment in their own airlines or flag carriers by
including a clause with specific conditions on nationality of their aircraft in the
bilateral air services agreements, which they signed with other States in
conformity with Article 6 of the Chicago Convention.46
There is no documented definition of, or agreed meaning to the term
substantial ownership and effective control.47 This in limine creates certain
ambivalence in the field of trade and competition in the airline industry,
particularly for an airline that is not fully owned and operated by a State or
instrumentality of State.48 The real difficulty in arriving at a conclusive
definition of the term arises when an airline is privatized and the government
no longer holds the majority of the shares and there is no demonstrable
evidence of national ownership.49 The international community has, as a
practice, got used to identifying ownership of an airline with the voting shares
of the company, often equating substantial ownership to more than 50 percent
of the voting shares.50 However, it can no longer be viewed in this simplistic
manner, particularly owing to the wave of privatization experienced by the
airline industry.51 For example, 45 percent of voting shares held by a private
entity in a national airline may arguably be termed substantial ownership even
though 55 percent of such voting shares may be held by nationals of the State
which designates the airline as its national carrier.52
43. Convention on International Civil Aviation, signed at Chicago on 7 December 1944. ICAO
Doc 7300/8, Eighth Edition, 2000.
44. Id.
45. Alexandrakis, supra note 39, at 75.
46. Id.
47. See Ownership and Control, Report of the Think Tank, World Aviation Regulatory Monitor
2000, IATA, Government and Industry Affairs Department: Geneva, 7 September 2000, at p.4.
48. Id.
49. Id.
50. Id.
51. Robert W. Poole, Jr., at 15, Guidelines for Airport Privatization, How-To Guide No. 13
(Reason Foundation, Los Angels, CA.), Oct. 1994, available at http://www.reason.org/htg13.pdf.
52. Commission Decision 95/404/EC on a Procedure Relating to the Application of Council
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The issue of effective control on the other hand, is a more complex issue
than ownership as it is no longer a question of percentages, but rather relates to
who controls the airline concerned. In broad terms, this may mean who directs
policies of the airline and hires and fires personnel. An indicative definition of
control can be found in the United States where legislation concludes that
control is “possession, direct or indirect, of the power to direct or cause the
direction of the management and policies of a person, whether through the
ownership of voting securities, by contract, or otherwise.”53
There is a distinct variance in characteristics and effect between
substantial ownership on the one hand, and effective control on the other. The
former may often be established through a presumption of nationality, while
the latter may involve complications brought to bear by nationality issues, such
as the nationality of members of a supervisory board, and nationality and rights
of directors of a board.54 Furthermore, the nationality criterion pertaining to
ownership may even be obviated with some ease, as in the case of the
European Union, which, in 1997, introduced legislation recognizing a
community air carrier could operate air services anywhere within the fifteen
member States of the Union, Norway, Iceland, and Liechtenstein.55 The
European Union effectively replaced the national carrier with a community
carrier by this legislation.56
II. CIVIL AVIATION AND THE ALLEVIATION OF POVERTY
Apart from estimates, the world community has no way of quantifying
the economic contribution of the aviation industry to global economic growth.
The reason for this is that the aviation industry is only the fuel which drives the
world trade machine. Therefore, although world trade can be quantified, it is
impossible to determine what part of that trade was driven by aviation.
Aviation moves people across boundaries, thereby contributing to the tourism
industry, which some argue is the largest industry in the world.57 Aviation
Regulation (ECC) No. 2407/92 (Swissair/Sabena), 1995 O.J. (L 239) 19, at 9.
53. The Securities Exchange Act, 17C.F.R. 240.12b-2 (1988 & Supp. 1995). The European
Union, by Council Regulation No. 2407/92 of July 23, 1992, identifies effective control as a
relationship constituted by rights, contracts, or other means. This relationship grants, inter alia, the
right to exercise a decisive influence on an undertaking, in particular, the right to use all or part of the
assets of an undertaking and determine the composition, voting, or decisions relating to the running of
the business or undertaking. Id.
54. Ruwantissa I.R. Abeyratne, Crisis Management: Toward Restoring Confidence in Air
Transport- Legal and Commercial Issues, 67 J. Air L. & Com. 595, 644 (2002) citing Ownership and
Control, Report of the Think Tank, World Aviation Regulatory Monitor 2000, IATA, Government and
Industry Affairs Department: Geneva, 7 Sept. 2000.
55. Council Regulation 2408/92 on Access for Community Air Carriers to Intra-Community Air
Routes, art. 3, 1992 O.J. (L 240) 8.
56. Id.
57. Tourism: World's Largest Industry- From Zero To A Trillion $ In 100 Years (Lessons From
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moves goods and services around the world, from the fish caught in the lakes
of Uganda and the horticultural products of Kenya to Europe to the Asian
worker to the Middle East. Without international aviation, the poor fisherman
and horticulturist of Africa will not be able to sustain their professions and the
unemployed worker would not find employment overseas. Therefore, it can be
argued that aviation greatly assists in poverty alleviation, which is one of the
main objectives of the International Bank for Reconstruction and
Development, otherwise known as the World Bank.58
Another facet to aviation is that it moves people and goods across borders,
thus facilitating global business. For instance, when an aircraft carries
business people from Europe to Asia, aviation plays the seminal role of being
the first link in the chain that might trigger any business transactions
emanating from such travel.
At best, the current approach adopted by the world community to world
trade regarding aviation is unfortunate for the aviation industry and in
particular the air transport industry, which is relegated to a back seat in the face
of other priorities such as poverty alleviation, health, and education. Although
no rational argument exists to promote aviation over the other priorities
mentioned (although it is a fact that institutions such as the World Bank must,
as they correctly do, set their priorities towards eradicating poverty, ensuring
health, and providing education),59 it should not necessarily follow that
aviation should be treated as inconsequential when it comes to support. If
aviation is to be treated as a driver of the global economy, then the
sustainability, safety, and security of the industry must, as of necessity, be
treated with some degree of priority.
The irony in the above situation is that in Africa, and some parts of Asia
and South America, air transport is one of the solutions to the problem of
poverty. In the African continent in particular, which accounts for just 2
percent of the world GDP but hosts 13 percent of its population, the aviation
industry has a vital role to play in achieving sustainable development.60
Africa, being the smallest region for air services in the world, accounts only for
4.1 percent of the global passenger traffic and approximately 2 percent of the
freight traffic of the world.61 The tourism sector too is negligible in Africa
compared to other regions of the world.62 In 2001, tourism represented 3.4
the Future, Volume II), http://www.drtomorrow.com/lessons/lessons2/13.html (last visited October 9,
2007).
58. The World Bank, http://www.worldbank.org.
59. Id.
60. The Contribution of Air Transport to Sustainable Development in Africa, Air Transport
Action Group (ATAG) IATA, A Report by the Oxford Economic Forecasting Group, October 2003 at
10.
61. Id. at 1.
62. Id. at 38.
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percent of the GDP, although it has the fastest growth rate of tourist arrivals.63
Therefore, the major potential contribution of air transport to Africa and its
poverty alleviation program would be through air transport contribution to
tourism. “Tourism contributes to poverty reduction by generating economic
growth, providing employment opportunities and increasing [incomes
generated through taxes and other levies].”64 Tourism also serves as a major
contributor to the trade balance in many African countries.65
Traditionally, the air transport industry fortunes have been irregular.66
The airline industry, despite its glamour and perceived commercial power, has
experienced marginal profitability and cyclical fiscal growth in the long term,
with periods of growth and profit being watered down by less successful
periods to follow.67 One of the reasons for this fluctuating pattern is that the
airline industry is driven by variable factors, such as operational and
technological changes as well as regulatory control.68
To clearly view the aviation industry’s ability to cope with the difficulties
faced by the air transport industry, it is necessary to examine the dimensions of
air transport, which are the only means through which one can glean the extent
of its contribution to the world economy. Two things have to be done if the air
transport industry is to be recognized as a major contributor to the world
economy and trading process. The first is to treat air transport as a trading tool
and not as a luxury. A liberalized trading process must be applied in the
context of air transport. It is incontrovertible that liberalization of air transport
is a global trend that is irreversible and has been ongoing since the 1980s.69 In
the liberalization process, fluctuations of global economic factors, as well as
the national approaches to market access, continue to be the most critical
elements in air services agreements between States. These factors remain
integral to substantive regulatory liberalization should a State decide to
radically alter its stance toward opening the skies. In considering liberalization
of market access, States invariably face two basic issues: the extent of
liberalization, i.e., how open the market access should be in terms of the grant
of traffic rights; and the approach to liberalization, i.e., whether liberalization
should be national, bilateral, regional, plurilateral, or multilateral, and the pace
with which liberalization should be pursued.
The first step to poverty alleviation through aviation is liberalization of

63. Id. at 38.
64. Id. at 37.
65. Id. at 36.
66. Abeyratne, supra note 14, at 1.
67. Id.
68. Id.
69. Jeffrey N. Shane, ICAO Global Symposium on Air Transport Liberalization, (2006), available
at http://www.dot.gov/affairs/jeffshane091806.htm.
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market access. Liberalization is realized when carriers are not fettered with
unduly restrictive bilateral air services agreements. It would be largely up to
each State to decide on the parameters of the air service agreements, depending
of course, on its national and economic interest. Although basic third and
fourth freedom traffic rights70 are provided in most bilateral air transport
arrangements as a starting point, most arrangements go beyond to cover a
whole range of traffic rights, as well as other market access considerations.71
The extent of market access being available to air carriers could vary widely
because of such determinants as the competitive advantages and disadvantages
of both States and carriers. Other factors affecting market access include size,
location, and stage of development of States, and the competitive strategies
open to particular economies driven by national policy. As for the approach to
liberalization, the experience of the last two decades seems to suggest that
States will endeavor as much as possible to utilize all the existing avenues in
pursuing liberalization. This is assuming that States do not face an overt or
covert threat to their economies.72 A case in point is a State depending heavily
upon tourism, where it will be in the interest of that particular State not to
depend entirely on market decisions of air carriers bringing in tourist traffic to
its territory.73 “[M]any States have unilaterally introduced liberal air transport
policies,” frequently taking to consideration “a broader perspective of national
interest including economic development and trade benefits.”74 It would be
surprising if a State were to advocate and pursue liberalization without
reservation, purely in order to promote a liberal global air transport industry to
the detriment of its own economy and industry. The bilateral approach
continues to offer flexibility and viability through which States can expand air
services while retaining the control over the pace and direction of
liberalization. However, the serious disadvantage of bilateralism is that it may
also be a constraint toward any attempt at achieving liberalization on a wide
scale. This is because of the inherent inflexibility of the system in not being
able to facilitate accord between a large number of involved States.
The underlying objective for liberalization in the long run should be to
optimize efficient and economical trade and communication links among
States, and to promote to the fullest possible extent national and regional
growth and development. Simultaneously, each State should be ensured a
70. Third freedom traffic rights are rights of an air carrier to operate point-to-point air services
from its country of origin to another country carrying passengers and freight for hire., Freedoms of the
Air, http://www.icao.int/icao/en/trivia/freedoms_air.htm. Fourth freedom traffic is the exact reverse of
third freedom. Id.
71. Worldwide Air Transport Conference: Challenges and Opportunities of Liberalization (2003),
available at http://www.icao.int/icao/en/atb/atconf5/docs/ATConf5_wp008_en.pdf.
72. Id. at 2.8.
73. Id.
74. Id.
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meaningful participation in international air transport in accordance with the
Chicago Convention. In the meantime, States can be expected to continue to
pursue liberalization in market access at their own choice and pace, taking into
account the related benefits and risks, using bilateral, regional and/or
multilateral avenues as appropriate. Liberalization may also be gradual with
phased introduction or by blocks of market access such as air cargo.
Second, air transport has to be linked to poverty alleviation. One must
recognize that both big businesses and poor industrialists depend on air
transport for the export of their goods and services. It is incontrovertible that
tourism and aviation could pave the way for a new export-led trading structure
that could, in turn, create sustainable development structures within lesserdeveloped countries.
III. THE ECONOMIC CONTRIBUTION OF CIVIL AVIATION
ICAO records that in the year 2003, airlines of the world carried 1,657
million passengers and some 35 million tons of freight.75 During that year the
world gross domestic product (GDP) grew approximately 3.9 percent in real
terms, almost one percent higher than in the previous year.76 While air
transport is the main mode of business travel, and, therefore, contributes
significantly to global commercial activity, there is no empirical study to
compare the contribution made by the air transport industry to the world gross
domestic product in real and quantifiable terms. ICAO has estimated that in
the year 1998, the direct contribution of civil aviation, in terms of the
consolidated output of air carriers, other commercial operators, and their
affiliates, was $370 billion.77 Direct on site employment at airports and air
navigation services providers generated 1.9 million jobs, while production by
aerospace and other manufacturing industries employed another 1.8 million
people.78 Overall, the aviation industry directly employed no less than 6
million persons in 1998.79
These direct economic activities have multiplier effects upon industries
providing either consumer products or aviation-specific and other inputs.80 In
simple terms, “every $100 of output produced and every 100 jobs created by
air transport trigger additional demand of some $325 and in turn 610 jobs in
other industries.”81 For example, the total economic contribution of air
transport, consisting of the direct economic activities and the multiplier effects,
75.
76.
77.
78.
79.
80.
81.

The World of Civil Aviation 2003-2006, supra note 21, at 3.
Id.
ICAO, ECONOMIC CONTRIBUTION OF CIVIL AVIATION, ICAO Circular 219, 2 (2004).
Id.
Id.
Id.
Id. at 3.
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was estimated to generate $1,360 billion output and 27.7 million jobs
worldwide in 1998.82
The total output result suggests that about 4.5 percent of the world output
(in terms of real gross domestic product) may be attributed to air transport and
its multiplier effects.83 The findings on the direct contribution and multiplier
effects remain generally relevant beyond the assessment year, particularly in
view of the steep demand contractions of air travel in 2001, followed by two
years of stagnation.84 The ramifications of these preceding years for the entire
civil aviation business testify of its importance for the local, regional, and
national economies in which they are embedded.
In addition to its total output and employment impacts, civil aviation has a
broader influence on overall economic growth, deriving from non-quantifiable
benefits for the users of air transport, businesses, and individuals alike. Air
transport acts as a facilitator for the development of markets and trading of
goods as well as services.85 In 2001, airline scheduled services carried more
than 1.6 billion passengers and 30 million tonnes of freight worldwide.86
Approximately 45 percent of some 714 million international tourists and some
40 percent by value of the world manufactured exports were transported by air
that year.87
Measuring the economic contribution of civil aviation gives an account of
the impact that air transport, aerospace, and other affected industries have in
generating output and creating employment throughout a given economy.
Furthermore, air carriers and other operators purchase a wide range of products
(goods and services) from primarily airports, air navigation services providers,
governmental agencies, public corporations as well as aerospace
manufacturing and other industries.88
At the national level, the stimulating economic impact of civil aviation as
job creator and contributor to economic growth is evident when airlines,
airports, air navigation services providers, aerospace industries, and their
respective affiliates meet a growing direct demand for air transport services.
This is accomplished by expanding operations and fleets, ordering more goods
and services from suppliers, and by hiring more employees. These direct
economic activities have multiplier effects upon other industries throughout an

82. Id.
83. Id.
84. Ruwantissa Abeyratne, Sustainability of Air Carriers and Assurance of Services, 68 J. AIR L.
& COM. 3, 3 (2003).
85. ICAO, supra note 77, at 2.
86. Id.
87. Id.
88. Id.
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economy.89 A wider or narrower spread of these multipliers will depend on
the circumstances, notably the size of the industries associated with civil
aviation and the assessment approach taken.90 “For example, countries with
significant aerospace manufacturing will show a wide spread, while those with
limited air transport services may have a relatively narrow spread.”91 Nonaviation travel and tourism businesses, “such as hotels and restaurants, travel
agencies, tour operators, and retailers” greatly benefit from trip-related
expenses of airline passengers.92
The United States has shown exponential growth in the aviation industry
and, as such, ICAO considers “the impetus of civil aviation in the United
States economy . . . a good case study to demonstrate the procedural steps of
the assessment phases” of the ICAO study on the economic contribution of
civil aviation.93
It has been evaluated over a number of years by Wilbur Smith Associates on
behalf of the U.S. Federal Aviation Administration. In 2000 (the most recent
year for which data is available), the provision of airline services, general aviation
activities, airport operations, and acquisition of aircraft totalled an output value of
$177.3 billion and created more than 1.2 million jobs. Expenditures associated
with business and leisure trips by air totalled $176.3 billion and created over 3.1
million jobs. These direct and catalytic expenditures generated additional
expenditures of $654.6 billion and over 5.5 million jobs through the indirect
demand of suppliers and induced demand effects.
These results for the U.S. economy can also be expressed as multiplier effects of
the direct demand: every $100 of output produced and every 100 jobs created by
civil aviation in 2000 trigger[ed] another U.S. $469 of output and 717 jobs in
many different industries. The value of all economic activities of civil aviation
and air travel-related expenses, plus indirect and induced multiplier effects,
totalled U.S. $1,008.2 billion and employed 10 million people who earned $310.1
94
billion in 2000.

Finally, compared to 1987, total output increased by 27.4 percent, while the
number of jobs increased by 23.7 percent, and income rose by 31.8 percent.95
The fragile nature of the air transport industry calls for stringent measures
to sustain the economic contribution of civil aviation to the world. At best, the
air transport industry fortunes have been irregular.96 The airline industry has

89. Id. at 2-3.
90. Id. at 3.
91. Id.
92. Id.
93. ICAO, REPORT BY THE COUNCIL ON EVALUATION OF THE ECONOMIC CONTRIBUTION OF
CIVIL AVIATION, Working paper: Economic Commission A35-WP/42, 4 (July 29, 2004).
94. Id.
95. Id.
96. Abeyratne, supra note 14, at 1.
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experienced marginal profitability and cyclical fiscal growth in the long term,
with periods of growth and profit being watered down by less successful
periods to follow.97 One of the reasons for this fluctuating pattern is that
variable factors such as operational and technological changes, as well as
regulatory control, drive the industry.98 Overcoming the challenges ahead
would essentially require a balance between these areas.
The shift in focus that confronts competition in commercial aviation
largely lies in the compelling need for measures that would enable airlines to
maximize on the potential available in the market. This would prevent the
industry from falling apart. Since the beginning of regulated civil aviation in
1944, and until recently, competition was rigidly regulated and often based on
predetermined capacity as a determinant of a carrier entitlement to enter a
market. This stultified the global air transportation system.99 The transition
from a somewhat smoothly running, but cumbersome aviation industry was not
easy because the air transport industry was comfortable and languid with
established legacy carriers dominating a vastly untapped market.100 However,
the air transport system of the past had its advantages. Granted, there were not
large aircrafts, there were not as many connections, and airline tickets could
not be purchased online. In the past, a passenger almost anywhere in the world
could purchase a ticket to fly seamlessly to almost any part of the world,
through a complex but reasonably efficient set of working relationships
between hundreds of individual air carriers.101 Transaction costs were low,
where a single call to a travel agent at the corner of the street could finalize a
transcontinental flight.102 This was mostly possible because individual airlines
themselves ensured the provision of all their services, infrastructure, and
procedures to connect passengers and freight both within their own networks
and those of connecting carriers.103 At the airport, the passenger did not
encounter heat sensitive monitors that sought to establish that he was the
carrier of a communicable disease, nor were there physical checks of
passengers and baggage. Industry standards and facilitation measures were in
place through ICAO and the International Air Transport Association (IATA).

97. Id.
98. Id.
99. Chicago Convention on International Civil Aviation, Dec. 7, 1944, 61 Stat. 1180, T.I.A.S.
1591, 15 U.N.T.S. 295 [hereinafter Chicago Convention]; and World Trade Organization, International
Trade in Air Transport: Recent Developments and Policy Issues, World Trade Report 2005: Exploring
the Links Between Trade, Standards and the WTO 213, 224-26 (2005) [hereinafter World Trade Report
2005].
100. Id. at 224-26.
101. Id. at 222-23.
102. Ruwantissa Abeyratne, Competition in Air Transport – The Need for a Shift in Focus, 33
TRANSP. L.J. 29, 30 (2006).
103. Id.
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Furthermore, procedures and clearance at the airport were hassle free and not
subject to color coded security alerts.
Today, the story is somewhat different. Things have become more
sophisticated. It was inevitable that they had to because market conditions
changed and the demand for air transportation grew, (and keeps growing), at
roughly double the rate of the growth in the general economy.104 The
exponential infusion of capacity to meet this demand requires costly systems
and infrastructure to serve the consumer.105 An inevitable corollary was that
air transport became more expensive.106 However, if only this were the issue,
things would have been easily manageable. The prolific use of air travel by the
public made air transport an easy target for terrorism and the free movement of
disease causing vectors.107 The threat of terror brought its own problems,
requiring more expensive aviation insurance and the necessity to cancel flights
every now and then.108 Additionally, the proliferation of air travel brought in
environmental concerns of aircraft noise and engine emissions,109 problems of
airport congestion, and slot allocation.110 Worst still, competition between
carriers to offer capacity made some of the carriers expand with the only
objective being to provide services at any cost.111 Critical services required
for aviation safety, such as efficient ground handling and precise engineering
were outsourced, with no guarantee of one hundred percent safety of a
flight.112
The above notwithstanding, neither a single nation nor the global aviation
community ever deregulated safety and security.113 Responsibility still
continues to devolve upon governments to provide additional capacity, find the
money to fund safety and security inspectors, and ensure that their carriers
operate air services with full insurance coverage, however expensive. This
responsibility is in place so that the world economy will not run aground for
lack of international air services.114 Fortunately, all 188 States who are
signatories to the Convention on International Civil Aviation (Chicago
Convention) signed at Chicago on December 7, 1944, can rely on ICAO to find
regulatory solutions that would keep the crisis from becoming
104. Id.
105. Id.
106. Id.
107. Ruwantissa Abeyratne, Forensic Aspects of the Aerotoxic Syndrome, 21 Med. & L. 179, 17988 (2002).
108. ICAO, 2001 Annual Civil Aviation Report, ICAO J., Sept.-Oct. 2002, at 6, 12 (2002).
109. See World Trade Report 2005, supra note 104, at 224.
110. Id. at 223.
111. Id.
112. Id.
113. Abeyratne, supra note 102, at 32.
114. Id.
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unmanageable.115 In the recent past, ICAO has regulated safety and security,
established and conducted security and safety audits on Contracting States,
adopted much needed principles of guidance on facilitation, assisted in
preventing the spread of disease by air carriage, and even developed a global
aviation insurance scheme in case things go wrong in the insurance industry
the way they did immediately after September 11, 2001.116
“Since its inception as a regulated industry, the overriding theme of
international civil aviation has been, and continues to be, the pursuit of
friendship and understanding among the people of the world,” with the
ultimate objective of ensuring global peace.117
Toward this end both the principles of air navigation and aviation economics have
to ensure that aviation is developed in a manner that would make sure the world
has a safe, reliable, economical, and efficient civil aviation system. An inherent
characteristic of aviation is its ability to forge inroads into human affairs and
promote international discourse. It also promotes international goodwill and
118
develops a feeling of brotherhood among the people of the world.

Therefore, it has been claimed that problems of international civil aviation
constitute an integral part of the universal political problems of world
organization, and, therefore, aviation problems cannot be solved without
involving the world political and diplomatic machinery.119 It is at this
crossroads that one encounters the profound involvement of the International
Civil Aviation Organization.
At present, the most critical challenge facing international civil aviation is
to sustain the air transport industry and assure the consumer continuity of air
transport services. The initial setback suffered by the industry as a result of the
events of September 11, 2001, and the combined impact of the economic
downturn and precipitous decline in air travel during the period that
immediately followed, portended an inevitable gloom for the air transport
industry, which resulted in the abrupt downfall of air traffic globally during
2001.120 The retaliation by the world community against terrorism increased
the airline passenger’s fear and reluctance to use air transport.121 Increasing

115. Id.
116. Annual Review of Civil Aviation 2003, 59 INT’L CIVIL AVIATION J. 4, 5-6 (Sept. 2004).
117. Taїeb Chérif, Foreward to KOSTAS IATROU & MAURO ORETTI, AIRLINE CHOICES FOR THE
FUTURE: FROM ALLIANCES TO MERGERS (Ashgate 2007).
118. Id.
119. Abeyratne, supra note 102.
120. Markus Franke, Competition Between Network Carriers and Low Cost Carriers—Retreat
Battle or Breakthrough to a New Level of Efficiency?, 10 J. AIR TRANSP. MGMT. 15, 16 (2004).
121. 2001 Annual Review of Civil Aviation 2003, 57 INT’L CIVIL AVIATION J. 12 (July/Aug. 2002)
(The International Civil Aviation Organization recorded that following the events of September 11,
2001, total passenger traffic decreased by 3.9 percent over the previous year and international freight
tonnes kilometers by approximately 5 percent).
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costs of security enforcement and insurance prompted air carriers to cancel or
postpone their new aircraft requisition orders.122 Many carriers, particularly in
developing countries, were compelled to revisit their cost structures and
downsize their human resource bases.123
In the years that followed, the build up to the war in Iraq in 2002, the war
in 2003, and the outbreak of Severe Acute Respiratory Syndrome (SARS)124
all added to the initial setback of September 2001.125 These unfortunate
historical landmarks indeed proved to be the four horsemen of the Apocalypse
resulting in serious ramifications for air carriers. Their ill effects were seen in
the rising costs of security and insurance, massive layoffs of employees, drastic
reduction of non-profitable routes, closure of facilities, and cessation of aircraft
operations.126 In the manufacturing industry, previously ordered aircraft
delivery was deferred, resulting in significant cutbacks in employment in the
aerospace industry and a colossal loss to the industry in 2002.127 Airports and
air navigation service providers suffered a similar fate, losing income from
user charges and non-aeronautical revenues, while simultaneously facing
enhanced insurance and security costs.128
These setbacks notwithstanding, current trends dictate that the world
economy will remain moderately stable and healthy in the near future, despite
a slowdown in economic growth.129 In the short term, inflation may hold
steady and inflation rates will probably decrease gradually.130 The continuing
upward trend in fuel prices is likely to increase airline fixed costs, and aviation
will increasingly be defined in trade terms, whilst being a strong candidate for
trade liberalization with a firm focus on services.131 In the years ahead,
individual airlines will be compelled to remain competitive. They will need to
122. Abeyratne, supra note 102, at 31 (citing Yann Cochennec, What goes up... Aircraft orders and
deliveries slid dramatically in 2002, but 2003 will be even tougher, INTERAVIA BUS. & TECH., Jan. 1,
2003).
123. Id. (citing Peter Morrell & Fariba Alamdari, The Impact of 11 September on the Aviation
Industry: Traffic, Capacity, Employment and Restructuring 7 (Int'l Labour Office Working Paper No.
181, 2001), available at http://www.ilo.org/public/english/dialogue/sector/techmeet/tmica02/tmicawp181.pdf (last visited Sept. 13, 2006)).
124. See Ruwantissa I.R. Abeyratne, International Responsibility in Preventing the Spread of
Communicable Diseases through Air Carriage - The SARS Crisis, 30 TRANSP. L.J. 53 (2002).
125. 2001 Annual Review, supra note 127, at 12.
126. Abeyratne, supra note 102, at 31 (citing Cochennec, supra note 122).
127. Id. at 29, 30.
128. Id. at 31 (citing 2001 Annual Review, supra note 127, at 24).
129. Annual Review 2003, supra note 121, at 4.
130. Abeyratne, supra note 102.
131. PAT HANLON, GLOBAL AIRLINES: COMPETITION IN A TRANSNATIONAL INDUSTRY 22-24
(Butterworth-Heinemann 1996); WTO, International Trade in Air Transport: Recent Developments and
Policy Issues, in World Trade Report 2005: Exploring the Links Between Trade, Standards and the
WTO 213, 221 (2005), available at http://www.wto.org/english/res_e/booksp_e/anrep_e/wtr053b_e.pdf (last visited September 6, 2007) [hereinafter World Trade Report 2005].
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flow with the tide of emergent and future commercial trends such as
privatization, the use of information technology, and removing infrastructure
constraints and governmental restraints.
Air travel has several determinants in regard to demand. Primarily, it is
determined by income levels and demographics and the cost of air travel.132
With regard to the cost of air travel, world energy demand, supply, and prices
are key factors which drive both the profitability of the air carrier and the cost
factor involving the use of travel offered by the carrier to the consumer.133
All the above indicators incontrovertibly point to one central driver of
future air transport competition, which will help the increasing influence of
global alliances and partnerships between carriers to be a key element in
industry strategic development where more groups of airlines will provide
direction and focus. Airline management, geared towards competition, will be
called upon to improve coordination, and provide integration and stability to
the air transport industry, calculated to result in the inevitable corollary of cost
reduction.
The outsourcing of non-core activities will continue among airlines,
encouraging fledgling carriers to emerge in a liberalized market. Larger
airlines will seek franchising and code sharing agreements with other airlines
to the furthest extent possible, and will not disregard the importance of creating
low cost subsidiaries, while also looking to consolidate their services with
other carriers. In the process, existing distinctions between scheduled and
nonscheduled (charter) carriers will be minimalized. In terms of service
distribution, airlines will invest in e-commerce, concentrating as much as
possible on selling their services directly online.
The growth in commercial air services has continued to outstrip the
available capacity at more and more airports.134 Although many airports with
congestion problems are located in Europe, a growing number of airports in
other regions are reaching capacity limits.135 Moreover, because of the
interconnected operations of the international air transport system, capacity
constraints at some airports impact other airports.136 This is becoming an
increasing challenge to the continued growth of air transport and is having an
impact on further liberalization with respect to market access, requiring, in
some instances, airports to enter into alliances with one another.137
Governments, airlines, and airports have each developed measures to

132.
133.
134.
135.
136.
137.

Hanlon, supra note 131, at 12.
Abeyratne, supra note 102, at 32 (citing Hanlon, supra note 131, at 22).
See World Trade Report 2005, supra note 137, at 223.
Id.
See Hanlon, supra note 131, at 140-41.
Id. at 148.
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overcome or ameliorate situations of insufficient airport capacity.138 Many
States have either expanded existing airports, built new ones, paved new
runways or added terminals.139 However, environmental, economic, political,
and physical constraints have, in some instances, prevented physical
expansions to increase airport capacity.140 At least one inter-governmental
body and a regional body have taken action to improve air traffic control
systems designed to increase the capacity of air traffic management at
airports.141 Airports and air carriers have been able to enhance airport capacity
by improved facilitation at existing facilities,142 despite increased security
requirements after the events of September 11, 2001, which have limited
capacity enhancements in this area.143
Revenue and investment management is a key concept, which has
pervaded the air transport industry, particularly in the wake of trends in
privatization of airports and air navigation services.144 Both airports and air
navigation services need to consider issues involved in privatization in order to
manage their revenues and investments. Along with the burgeoning need for
an increase in airport capacity, to accommodate the demand for increasing air
transport capacity, comes the issue of proper fiscal management of income
derived by airports and air navigation services providers. Intrinsic to the issue
of revenue and investment management are considerations of cost pricing,
liability, and duties imposed upon a privatized entity. These aspects have to be
managed if successful revenue and investment management are to be
accomplished.145 Intrinsically, an examination of appropriate cost pricing and
revenue allocation will be a significant item on the agenda of both airport and

138. Abeyratne, supra note 102, at 34.
139. As was noted by the WTO:
A number of high growth international ports, such as Hong Kong, China (1998), Osaka
(1994), Kuala Lumpur (1998) and Shanghai (2002) have built new airports to deal with the
[capacity] problem ... London's Heathrow airport is particularly notable for the capacity
constraint problem. After decades of struggling to deal with congestion, the authorities have
decided to build a new terminal and a short runway.
World Trade Report 2005, supra note 137, at 223.
World Trade Report 2005, supra note 137, at 223.
140. Id.
141. For example, in April 2001, the Federal Aviation Administration (FAA) announced a set of
initiatives in its Operational Evolution Plan, which is designed to increase capacity within the United
States national air space. See Air Traffic Control: Role of FAA's Modernization Program in Reducing
Delays and Congestion: Testimony Before the Subcommittee of Aviation, Committee of Commerce,
Science, and Transportation, U.S. Senate, GAO-01-725, 5 (2001) (statement of Gerald L. Dillingham,
Director of Physical Infrastructure Issues).
142. Annual Review of Civil Aviation 2003, supra note 121, at 10.
143. Abeyratne, supra note 102.
144. Gunnar Finnsson, Move to Privatization of Airports Requires Careful Consideration of
Numerous Factors, 48 INT’L CIVIL AVIATION J. 18 (Jan./Feb. 1993).
145. Abeyratne, supra note 102.
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air navigation service providers in the near future.146
The preeminent regulatory challenge confronting air transport is to update
policies, guidelines and other regulatory instruments to address changes in the
aviation environment. Competition, when coupled with liberalization of air
services taking place on an international scale, inevitably calls for a more open
and free approach.147 However, it is not prudent to consider air transport
services as being just another normal economic activity. The overarching
objective of ICAO, as contained in Article 44 of the Convention on
International Civil Aviation, is for ICAO to foster the planning and
development of international air transport so as to meet the needs of the people
for safe, regular, efficient, and economical air transport.148 This is a most
fundamental challenge, which not only draws the inference that air transport is
a public utility,149 but also issues a challenge to ICAO, its Contracting States,
and their carriers to ensure the provision of a safe service satisfying fixed
standards of continuity, regularity, capacity, and pricing.
The inherent characteristics of air transport, of being a public utility150 on
the one hand and of being confronted with the danger of over regulation on the
other, admit of the need for a delicate balance between untrammelled
competition and suffocative regulation. While the first approach may give rise
to the usual free market inhibitors such as airport, airway, and runway
congestion, the other approach may ground to a halt the services that may
provide air transport commensurate with the demand.
In order to face the exponential growth of the air transport industry, it is
inevitable that competition and liberalization should be given serious
consideration as a current and future trend in the aviation field. What is
needed foremost, in order to improve international cooperation toward
achieving a well meshed and overall competitive policy, is to consider the
various possible options available. One of the options to promote competition
and facilitate trade in air transport lies indisputably in combating and
eliminating anti-competitive practices. State responsibility toward achieving
this goal is a key factor.151 One way of ensuring collective State action in this
regard, might be for States to enter into understandings or agreements toward
combating restrictive trade practices, either bilaterally or plurilaterally. Along
with a plurilateral framework of competitive policy, there also should be a

146. Id.
147. Id. at 33.
148. Chicago Convention, supra note 104, at art. 44.
149. Int'l Civil Aviation Org. [ICAO], Policy and Guidance Material on the Economic Regulation
of International Air Transport, at 1-18, ICAO Doc. 9857 (2nd ed.1999) [hereinafter ICAO Economic
Policy Guidance Material], available at http://icaodsu.openface.ca/documentItemView.ch2?ID=7951.
150. Abeyratne, supra note 102.
151. Id. at 34-35.
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concomitant bilateral structure of individual agreement between States to
stringently monitor anticompetitive conduct. This can only be achieved with a
robust and effective international legislative structure.152 The important role
played by public international law in this regard cannot be denied.153
As for liberalization of air transport, there has so far been no indication
that any State favors total liberalization, calculated to open out its domestic
market.154 Strategic alliances between airlines, whether through mergers or
other arrangements, will be viewed with caution and objectivity by individual
airlines and States. This will act to preclude the total overrunning of local
interests. It is this consideration that would make liberalized ownership and
control criteria less attractive to local entrepreneurs who would not encourage
foreign ownership to encroach on local control airlines have of their own
markets.
The two integral areas that will carry the sustainability of air carriers and
assurance of air services in the years to come will be regulatory control and
economic strategy. From an economic perspective, it is inevitable that
competition will be between airline alliances rather than individual carriers.155
Markets will be unstable, and in the case of individual airlines, only those who
go back to basics to offer the consumer a service as value for money will
survive.156 Ethical and moral consideration of economics, in terms of strategic
airline management that provides for quality customer service, will play a
major role in airline sustenance and will be the bottom line for the years to
come.157
From a trading perspective, both States and carriers must share equal
responsibility to ensure continuity of air transport services.158 The uniqueness
of the operation of air transport services as a trading practice lies in the
symbiosis required for its sustenance between States and carriers.159 This
peculiar relationship requires that a certain responsibility devolves upon States
to ensure the prosperity of its air transport industry and to prevent the industry
from collapsing.160 Although air transport may be heavily privatized in some
instances, particularly in the developed world, it does not take away the overall
regulatory supervisory role of the State and its obligation to support its

152.
153.
154.
155.
156.
157.
158.
159.
160.

Id.
Abeyratne, supra note 102.
Id.
Abeyratne, supra note 84, at *37.
Id.
Id.
Id.
Id.
Id.
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carriers.161
From a regulatory perspective, the challenges faced in the economic field
are to update and promote ICAO policies and guidelines to meet the demands
of a changing environment, and to seek a balance between promoting
economic growth in the industry, advancing civil aviation, and strengthening
security measures and facilitation. In order to address these challenges, all
players involved need to seek a harmonious relationship between a liberalized
economic regulatory framework and proper safety, security, social, and labor
standards.
Economic activity in air transport, particularly in the movement of aircraft
between States, should be viewed in the context of sustainable development,
where environmental protection would play a key role. Although air transport
does not pose catastrophic environmental consequences on a short-term
basis,162 it has become opportune to address trade in air transport and its effect
on global environmental welfare as a composite whole, rather than within a
fragmented framework. The economic aspects of environmental protection,
particularly in the areas of noise charges and emissions trading as a market
based option, is an inevitable challenge, particularly when it concerns global
consensus on criteria for levying such charges and their quantification.
A compelling feature in any investment policy concerning air transport
must include policies encouraging foreign investment in civil aviation,
including investment in airports and general aviation. Airline ownership and
control provisions in local legislation and bilateral air services agreements
must be relaxed to encourage foreign equity in the air transport industry. A
moderate rental policy should also be adopted by the State to preclude undue
burden on the airports. The supply of seat and freight capacity must be
realistic and consistent with demand, compelling a reduction in aircraft orders.
Despite the past forecast of a substantial loss to the air transport industry
in the five years ending in 2005, ICAO forecasted that scheduled passenger
traffic would grow by 5.2 percent in 2006.163 This brings to bear the need for
investment, to ensure that the necessary air transport services will be available
to the public, while also making sure that overinvestment in aircraft capacity is
avoided at all cost.
IV. INVESTING IN AIRPORTS
Airports, particularly in developing nations, have attracted significant
private sector investment in the past 20 years, in spite of the grave financial

161. Id.
162. Dave Southgate, Aircraft Noise – A Broad-Area Issue, ICAO Environmental Report 38
(2007), available at http://www.icao.int/icao/en/env/pubs/Env_Report_07.pdf.
163. The World of Civil Aviation 2003-2006, supra note 21, at 84.
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risks involved.164 However, in the 1990s, a growing trend emerged, which
increasingly encouraged governments to turn to the private sector for
assistance in strengthening and stabilizing efficiencies in the provision of
airport infrastructure services.165 Other interests in the private sector were
spurred on by its expertise in raising revenues and eradicating mismanagement
and neglect that had alienated assets under governmental control.166 The
overall objective of governments when leaning toward the private sector was to
salvage assets, provide a more efficient service, and obviate governmental
interference in tariff and investment policy decisions.167 At present, the trend
toward private investment in airports is facilitated by the globalization and
liberalization of the world economies, which have resulted in the ownership
and management of airports to undergo significant changes.168 Of course, each
model of privatization and investment in airports and their infrastructure have
different variants which are applied diversely to suit individual business and
political models.169
It is noteworthy, that at its incipient stage, international civil aviation
relegated to the airport the status of a terminus,170 much the same as a bus
terminus of that time, assigning it as the focal geographical point at which
people gathered to embark on a plane for a journey by air, or disembark after
an air journey.171 However, airports are now complex industrial enterprises.172
Quite apart from the essential airside support given by airports to landing and
departing aircraft, there are commercial facilities provided for both passengers
and the public within the terminal building by concessionaires who are
specialists in their own fields of business.173 The airport authorities collect
concession fees (non-aeronautical revenues) from the concessionaires. In
numerous airports around the world, the income derived from such resources is
significant, often exceeding traditional income derived through the provision
of airport and air navigation services (aeronautical revenues) to incoming and
outgoing aircraft.174
The paradigm shift which changed the nature of an airport from being a

164. Ruwantissa Abeyratne, Towards a SAARC Common Aviation Policy, ASIAN LAW, March,
2005 [hereinafter Towards].
165. Id.
166. Id.
167. Id.
168. Id.
169. Id.
170. See ICAO, CIRCULAR 3-AT/1: AIRPORT ECONOMICS 9 (1948) (Giving an early definition of
airports).
171. Towards, supra note 170.
172. RIGAS DOGANIS, THE AIRPORT BUSINESS 7 (Routeledge 1992).
173. Towards, supra note 170.
174. Id.
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place where a person enplaned to travel to another country, to also being a
complex entrepreneurial enterprise, has compelled governments to view
airports as being of significant commercial potential.175 The conventional
practice of investment by States in airports is becoming increasingly unpopular
and difficult because of pressure to finance other more pressing and highpriority services, e.g., public health, education, and social services.176 From an
economic perspective, it is incontrovertible that most States that have
privatized their infrastructure have stood to gain financially, particularly when
the revenue from privatization is injected to the government coffers.177 Casesin-point are airports under the British Airports Authority, the largest group of
privatized airports in the United Kingdom and Australia.178 In the case of the
United Kingdom, several airports have been subject to long-term leases for up
front payments.179 The role of government at the post-privatization stage is
substantially different from the role played when an airport is under
government control.
After privatization, governments are no longer
responsible for management and development of airports.180 Management of
facilities of the airport is transferred to the new administration, as well as the
collection of airport charges and other revenues.181
Usually, apart from the basic advantage of attracting more finances to the
government treasury, there are three reasons that impel a government to open
an airport for public issue: lack of government funds to expand airport
capacity to meet the demands of air transport, increase of efficiency of the
airport and its services through private sector involvement, and the opening of
a wider choice for airlines operating into the airport in terms of hub
operations.182
The United Nations introduced a global perspective on privatization by
endorsing the practice, particularly by a General Assembly Resolution in
1992,183 which, while recognizing the sovereign right of each State to decide
on the development of its private and public sectors, notes that “the private
sector plays a positive role in mobilizing resources and promoting economic
growth and sustainable development.”184 The Resolution goes on to urge all
concerned to support “national efforts of countries in implementing
175.
176.
177.
178.
179.

Id.
Id.
Id.
Id.
Tulsi Kesharwani, Privatization of Aviation Infrastructure, ASIAN INSTITUTE OF TRANSPORT
DEVELOPMENT: NEW DELHI, at 160 (2002).
180. Towards, supra note 170.
181. Id.
182. Id.
183. G.A. Res. 47/171, U.N. DOC. A/RES/47/171 (Dec. 22, 1992).
184. Id.
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privatization, de-monopolization, administrative deregulation and other
relevant policies in the context of their economic regions and the opening of
their economies.”185
Privatization of an airport brings to bear a certain focus on the changed
status of the airport, particularly in terms of ownership and management, and
the inevitable corollaries of legal liabilities and fiscal responsibility, which
change hands.
V. CONCLUSION
A compelling feature in any investment policy concerning air transport
must include policies encouraging foreign investment in civil aviation,
including investment in airports and general aviation. Airline ownership and
control provisions in local legislation and bilateral air services agreements
must be relaxed to encourage foreign equity in the air transport industry, and a
moderate rental policy should be adopted by the State to preclude undue
burden on the airports. The supply of seat and freight capacity must be
realistic and consistent with demand, compelling a reduction in aircraft orders.
Despite the forecast of a substantial loss to the air transport industry in the
five years ending in 2005,186 ICAO forecasted that scheduled passenger traffic
will grow by 5.2 percent in 2006.187 This brings to bear the need for
investment, to ensure that the necessary air transport services will be available
to the public, while also making sure that overinvestment in aircraft capacity is
avoided at all cost.
Investment in air transport will also have a beneficial effect on the robust
synergy between aviation and tourism, particularly because of the overarching
dependence by the tourism industry on aviation for the carriage of tourists to
their destinations. The growing interdependence between the two industries
has resulted in a significant increase in the combined contribution of aviation
and tourism to the gross domestic product, generating employment and
investment opportunities.
The World Bank has reported that a robust global investment climate is
central to growth and poverty reduction. In this regard, the pre-eminent goal of
governments should be to create opportunities for the private sector for
investment, while simultaneously creating expansion and employment within
the State sector. In other words, the goal should be to create a sound
investment environment for everyone so that society as a whole will benefit.

185. Id.
186. ICAO, World Air Passenger Traffic to Rebound Strongly in 2004 and Continue to Grow in
2005 and 2006, available at http://www.airportsinternational.co.uk/pdfs/nr.pdf (last visited Sept. 16,
2007).
187. Id.
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Of course, this is easier said than done, as developing nations have their own
internal concerns and pressing needs brought to bear by both social and natural
factors. It calls for a certain symbiosis between the developed and developing
world, as well as an enduring commitment from the international community
to assist the developing world in three main areas: removing distortions in
developed countries that harm the investment climates of developing countries,
providing increased and effective assistance, and sharing knowledge and
experience.
These three areas of contribution from the international
community have to be applied to the basic axiom that economic development
requires adequate and effective transportation.
Each country has a
theoretically optimum amount of transport capacity. Transportation plays a
multifaceted role in the pursuit of development objectives of a nation as well as
the need to maintain international communication networks. Air transport
enables goods and passengers to be transferred between and within production
and consumption centres. Therefore, it could be argued that investment is vital
to air transport.

2-MACNEILL_FINAL.DOC

6/19/2008 12:04:37 PM

Gaining Command & Control of the Northwest
Passage: Strait Talk on Sovereignty

Christopher Mark Macneill*

TABLE OF CONTENTS
I.
II.
III.
IV.
V.

Introduction............................................................................................... 30
Statement of Claim ................................................................................... 31
History of the NWP .................................................................................. 32
International Strait – The United States’ Position on the NWP ............... 38
Mississippi River Waterway – A Comparative View: An Internal
Waterway or International Passage of Transnational Origin, With
Passage between Two Major Gulfs?........................................................ 39
VI. Global Interests in the NWP Dispute ....................................................... 39
VII. The Canadian Position on the NWP – Internal Canadian Waters............ 45
VIII. Conclusion............................................................................................... 54

*
Mr. Macneill has completed degrees in: B.A. Political Science, St. Francis Xavier University; B.B.A.,
Cape Breton University; M.B.A., St. Mary’s University (Halifax, N.S.); M.A. Public Administration ,
Carleton University (Ottawa, ON.); LL.B., University of Edinburgh (Nov. 2007); and is a 2008
candidate to receive a LL.M. Environmental & Natural Resources Law & Policy, University of Denver;
and an LL.M. Comparative Law, University of Miami (candidate 2008). Mr. Macneill has served as an
adjunct faculty member of corporate strategy for universities in the United States and Canada. He
gratefully acknowledges Tanya, Donovan and Skye for their love and support. Note: this paper was
selected as one of the 2007 winners of the American Bar Association’s Section of Environment, Energy
and Resources, third annual law student writing competition and is published online at
http://www.abanet.org/environ/committees/lawstudents/ writingcompetition/2007/Denver/Macneill.pdf.

2-MACNEILL_FINAL.DOC

30

6/19/2008 12:04:37 PM

Transportation Law Journal
I.

[Vol. 35:1

INTRODUCTION

The Arctic Ocean remains one of the last frontier regions on earth to be
explored and exploited. However, due to global warming, technological
advances, and declining stocks of global resources, increasing interest and
activity in the Arctic is underway. This renewed interest in the Arctic has
sparked a new vigor by Canada and the United States to promote their State
interests in the region.
The fabled Northwest Passage (hereinafter “NWP”) runs through the
Canadian territory known as the Arctic Archipelago, which is adjacent to the
northern mainland Canadian coastline. It is the most direct, albeit seldom
navigable, route for the United States to Alaska from its eastern population
bases. Canada has historically claimed the constituent lands and waters of the
NWP as its sovereign territory, whereas the United States has consistently
referred to the NWP as an international strait to which they claim an unfettered
right of passage of the freedom of the seas.
Canada, in contrast, has reactively grasped for every sovereign
justification it can for establishing and maintaining arctic sovereignty. To
support its claim, Canada cites its historic association through cession of its
lands from the Indigenous people and the British Crown sovereign. Canada
has also relied on the sector theory to lay claim to all the waters and lands
within its sector to the North Pole. The country has most strongly relied on the
setting of straight baselines around its arctic archipelago to assert that all
constituent waters within the baselines are Canadian internal waters.
To ameliorate and respond to American demands for an undeterred right
of passage, Canada has enacted environmental protectionist legislation for the
arctic environment1 and, in 1988, entered into a landmark arctic agreement
with the U.S.2 Under this agreement, the United States promises to notify
Canada of any planned excursions by sea into the waters of the NWP. In
return, Canada promises to grant blessings to all such endeavors as they are
announced.
The ultimate problem involving the access and sovereignty rights to the
Northwest Passage is one of ‘command and control.’ Namely, who should
control the NWP and the important shipping access it allows to the Arctic
Ocean? The United States, on one hand, sees the Canadian position as
encroaching on the United States’ right of innocent passage3 and as violating
the law of the sea as set out in the Corfu Channel case.4 Canada, on the other
1. Arctic Waters Pollution Prevention Act, R.S.C., ch. A-12 (1985).
2. Canada-United States: Agreement on Arctic Cooperation and Exchange of Notes Concerning
Transit of Northwest Passage, 28 I.L.M. 141 (1989).
3. United Nations Convention on the Law of the Sea, art. 17, Dec. 10, 1982, 1833 U.N.T.S. 397,
21 I.L.M. 1245 [hereinafter UNCLOS].
4. Corfu Channel (U.K. v. Alb.), 1949 I.C.J. 4, at *52 (Apr. 9) [hereinafter Corfu Channel case].
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hand, believes that the waters of the NWP are internal to Canada based on
equity concerns and particularly because of the uniqueness of the NWP
archipelago. Canada also claims that there is insufficient shipping traffic
history to satisfy the ‘functionality test’5 as set out in the Corfu Channel case.
In response to the unannounced excursion of the Polar Sea6 through the
NWP without prior Canadian approval, the Canadian government set out a
course to embed its sovereignty in the region. Primarily, Canada looked to the
Fisheries Case7 and the supporting archipelago principles for establishing
extended straight baselines for including these island formations where the
ecology is sensitive and vital needs are established. Canada has also attempted
to influence the policy-making efforts of the UNCLOS, which had adopted
Article 234 to allow for special state powers for ice-covered regions in order to
protect the environment, health, and safety of these fragile regions. 8
II.

STATEMENT OF CLAIM

This note explores the substantive merit of Canada’s position on its
sovereignty claims over the Northwest Passage and the waters of the Arctic
Archipelago. In particular, the issue is whether Canada’s claims are justified

5. Id. at *28-29.
6. The Polar Sea is a U.S. Coast Guard heavy icebreaker, which circumnavigated the Northwest
Passage in the summer of 1985. Whatever the motive - a challenge to Canada's claim to the Northwest
Passage or simply a quick and inexpensive way to get the Polar Sea from Greenland to Alaska - the
U.S. government was careful not to make a request for permission to make the crossing and thereby
imply in any way recognition of Canada's claim to the strait. Instead, the United States made clear that
the voyage was without prejudice to the legal position of the other side. J. M. SIMARD & T. HOCKIN, A
NORTHERN DIMENSION FOR CANADA’S FOREIGN POLICY, INDEPENDENCE AND INTERNATIONALISM:
REPORT OF THE SPECIAL JOINT COMMITTEE OF THE SENATE AND OF THE HOUSE OF COMMONS ON
CANADA’S INTERNATIONAL RELATIONS (1986), available at http://www.carc.org/pubs/v14no4/6.htm.
Ottawa, to save face, made a point of granting permission; it even asked to place several “observers” on
board the Polar Sea. See Michael Byers, The Need to Defend Our Northwest Passage, THE TYEE, Jan.
30, 2006, http://thetyee.ca/Views/2006/01/30/DefendNorthwestPassage/. “Washington acceded to the
request, strengthening Canada's argument that the transit was consensual and even promised to provide
advance notice of any future transits by its Coastguard vessels.” Id. “The voyage of the Polar Sea
caused a rush of popular anxiety in Canada. Pressure built quickly, and on September 10, 1985, the
government responded in a statement in the House of Commons by the Secretary of State for External
Affairs. Mr. Clark announced a number of measures intended to strengthen Canada's claim, including
notification that Canada was drawing straight baselines around the arctic archipelago to delineate its
claim, the removal of the 1970 reservation to the jurisdiction of the International Court of Justice,*
increased aerial surveillance, naval activities in Canada's eastern arctic waters, and construction of a
class 8 polar icebreaker. Taken together these measures have the potential significantly to strengthen
Canada's claim to sovereignty over the waters of the arctic archipelago.” J. M. SIMARD & T. HOCKIN, A
NORTHERN DIMENSION FOR CANADA’S FOREIGN POLICY, INDEPENDENCE AND INTERNATIONALISM:
REPORT OF THE SPECIAL JOINT COMMITTEE OF THE SENATE AND OF THE HOUSE OF COMMONS ON
CANADA’S INTERNATIONAL RELATIONS (1986), available at http://www.carc.org/pubs/v14no4/6.htm.
7. Fisheries Case (U.K. v. Nor.), 1951 I.C.J. 5 (Dec. 19) [hereinafter Norwegian Fisheries Case].
8. UNCLOS, supra note 3, at art. 234.
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and what legal premises support its position? In view of the claim of the
United States to a right of innocent passage through an international strait, this
note also attempts to identify potential alternatives for amicably resolving this
dispute.
III. HISTORY OF THE NWP
The Northwest Passage is an ice-laded sea route linking the North
Atlantic and North Pacific Oceans via the Canadian archipelago. This
archipelago, also known as the Arctic Archipelago, is a group of 36,563 islands
and contains ninety-four islands greater than 130 square kilometers, including
three of the world’s largest islands.9 With the exception of Greenland, the
Arctic Archipelago is the world’s largest high-arctic land area and extends
some 2400 kilometers longitudinally and 1900 kilometers from the mainland
of Canada to its northern most point on Ellesmere Island.10 It is bounded on
the south by the Hudson Bay and the Canadian mainland; on the east by
Greenland, Baffin Bay, and Davis Strait; on the north by the Arctic Ocean; and
on the west by the Beaufort Sea. The various islands of the archipelago are
separated from the mainland and from one another by a shallow myriad maze
of narrow ice-blocked straits that are typically frozen throughout the year. To
the north, these islands open into the frozen Arctic Sea.11

9. Encyclopedia Wikipedia, Northwest Passage, http://en.wikipedia.org/wiki/Arctic_Archipelago
(last visited Sept. 14, 2007).
10. Id.
11. Id.

2-MACNEILL_FINAL.DOC

2007]

6/19/2008 12:04:37 PM

Gaining Command & Control of the Northwest Passage

33

EXHIBIT 1. AN OVERVIEW OF THE ARCTIC ARCHIPELAGO12

The NWP was alternatively known as the Strait of Anián,13 which was a
sixteenth century Spanish name for a passage that was believed to connect the
Pacific Ocean and the Atlantic Ocean in the temperate regions of North
America.14 Such a strait does not in fact exist, but for centuries European
explorers searched for such a route while at the same time attempting to find
an eastern bound passage north of Russia such as a Northeast Passage.15
12. Id.
13. ALICIA ZORZETTO, AMERICAN UNIVERSITY, CANADIAN SOVEREIGNTY AT THE NORTHWEST
PASSAGE, ICE CASE STUDIES NUMBER 185 (2006), http://www.american.edu/ted/ice/northwestpassage.htm.
14. Jorge A. Vargas, Is the International Boundary Between the United States and Mexico
Wrongly Demarcated? An Academic Inquiry into Certain Diplomatic, Legal, and Technical
Considerations Regarding the Boundary in the San Diego-Tijuana Region, 30 CAL. W. INT’L L.J. 215,
222 (2000).
15. Encyclopedia Wikipedia, Northwest Passage, supra note 9.
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In recent years, amidst global warming and rapid melting in the Arctic,
many reports on the subject of the NWP have declared that the NWP may soon
be a viable option for circumpolar shipping.16 Ice-free access to the NWP
could shave five thousand miles off circumpolar sea voyages that otherwise
would have to go through the Panama Canal to circumnavigate the Americas.
However, these predictions need to be met with cautious optimism according
to John Falkingham, Chief of Forecast Operations at the Canadian Ice Service.
“Currently the Canadian Arctic’s shipping season, such as it is, lasts only about
four to six weeks, and that’s not going to change anytime soon. We don’t
expect the [NWP] to be free of ice for an extended period of the summer until
much later in the century.” 17 Peter Tyson, in a report on the future of the
NWP, suggests that the summer shipping season will remain treacherous for
even the most well-equipped icebreaking vessels and that the alternative
Russian Northeast Passage (also known as the Northern Sea Route) is currently
utilized and recognized as “a more straightforward path than the labyrinthine
Canadian archipelago.”18 According to Tyson,
[R]ather than Canada’s thicket of islands, Russia’s route has just several straits for
ships to pass through. And its summertime ice conditions are often better. The
Northern Sea Route is already open up to eight weeks a year, with at least a
19
million and half tons of shipping going through.

16. Andrew King, Thawing the Frozen Treaty: Protecting United States Interests in the Arctic
with a Congressional—Executive Agreement on the Law of the Sea, 34 HASTINGS CONST. L.Q. 329,
330-331 (2007).
17. Peter Tyson, Future of the Passage, ARCTIC PASSAGE, Feb. 2006, http://www.pbs.org/wgbh/
nova/arctic/passage.html.
18. Id.
19. Id.
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EXHIBIT 2: DECREASE IN THE EXTENT OF SEA-ICE20

Similarly, experts also increasingly believe that a shipping route may
become available in this century straight across the top of the northern
hemisphere via a direct route through the thinning ice of the North Pole.21 As
John Falkingham argues, “since the oldest and thickest ice in the Arctic Ocean
is that which is driven against the western flank of the Canadian Archipelago .
. . this will likely be the last multi-year ice to remain”22 in the Arctic.

20. Konstantin Y. Vinnikov et al., Global Warming and Northern Hemisphere Sea Ice Extent,
SCIENCE MAGAZINE, Dec., 1999, at 1935.
21. Old ice from the Arctic Ocean drifts into the Queen Elizabeth Islands (QEI) (i.e. NWP –
Canadian Archipelago) from the west, “blocking the narrow passages between islands. Ice
concentrations in the QEI are extremely high resulting in limited and incomplete navigation and
scientific study.” K. J. WILSON, J. FALKINGHAM, H. MELLING, AND R. DE ABREU, CANADIAN ICE
SERVICE METEOROLOGICAL SERVICE OF CANADA AND FISHERIES AND OCEANS, INSTITUTE OF OCEAN
SERVICES, SHIPPING IN THE CANADIAN ARCTIC: OTHER POSSIBLE CLIMATE CHANGE SCENARIOS,
http://www.arctic.noaa.gov/detect/KW_IGARSS04_NWP.pdf (last visited Sept. 14, 2007).
22. Arctic Marine Transport Workshop, Institute of the North, U.S. Arctic Research Commission,
International Arctic Science Committee, at 5,
http://www.institutenorth.org/servlet/content/
maritime_news.html (follow “Arctic Marine Transport Workshop Final Report” hyperlink)(statement of
John Falkingham) (Dr. Lawson Brigham & Ben Ellis eds., 2004).
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EXHIBIT 3: FUTURE OF THE PASSAGE23

“Despite the reported widespread thinning of Arctic ice, even the Swedish icebreaker Oden had trouble
negotiating the Northwest Passage when it muscled through in mid-July 2005.” Source: Tyson, supra
note 17.

With the summer seasonal melt and clearing of ice at the North Pole, it is
now being asserted that the Arctic Polar Route (APR) straight over the North
Pole alternatively represents a more navigable and ice manageable Arctic
shipping route, which would shorten circumpolar shipping by 8000 miles
versus 5000 miles saved by NWP and NEP.24

23. Tyson, supra note 17.
24. Id.
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EXHIBIT 4: ARTIC REGION25

Presumably, if both the NEP and APR, currently and in the future,
represent more viable routes for circumpolar navigation, then why does the
marine industry and the governments of the United States and Canada seem so
interested in the NWP? Essentially, as Bob Gorman notes,
[T]he marine industry is focused on the Arctic as a destination and not a short-cut
between the Atlantic and the Pacific either now or in the next 10 to 20 years. Oil
and gas activity is restricted to the on-shore MacKenzie Delta at the moment with
plans by the Aboriginal Pipeline Group to build a gas pipeline to the delta during
the next 10 years. Once the pipeline is in place offshore oil and gas activity in the
26
27
Canadian Beaufort Sea will likely pick-up once again.

While the NWP dispute between the United States and Canada is a global issue

25. Id.
26. CONTEXTS - GEOGRAPHY - NORTHERN PASSAGE, http://www.english.upenn.edu/projects/
knarf/contexts/passage.html (“The 900-mile east-west water route runs from Baffin Island to the
Beaufort Sea through a field of thousands of icebergs, and thence into the Pacific through the Bering
Strait, which separates Siberia from Alaska.”).
27. Arctic Marine Transport Workshop, supra note 22, at 5.
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in the context that it will affect the trading activity of many countries, it is
however, essentially a bilateral issue between two neighboring Arctic nations,
the United States (Alaska) and Canada.28
Commercially, the importance of the passage lies in the future possibilities for its
use. Up through the present, navigation of the [NWP] has been extremely limited,
consisting mainly of research and Arctic area community re-supply vessels.
However, technical advances [and global warming] could make the [NWP] a
viable international commercial sea route by the end of this century. . . . The
existence of vast amounts of oil and natural gas on Alaska’s North Slope and the
Beaufort Sea will likely provide an impetus for international commercial usage of
29
the [NWP].

IV. INTERNATIONAL STRAIT – THE UNITED STATES’ POSITION ON THE NWP
As the world’s largest trading nation, the United States has generally and
consistently espoused the principle of the freedom of the seas.30 Whereas
Canada, who’s territorial lands the frozen waterway zigzags through, has
consistently claimed the NWP is sovereign to Canada. Until recently, the
decades old dispute between the United States and Canada has been largely
academic. But as global temperatures rise and polar ice caps melt, and as oil
and gas commodity prices rise, the energy import dependant United States and
the Canadian government have begun to envision the value and viability of the
NWP as a control and access route to the abundant supply of under exploited
natural resources of the Arctic. According to Robert Huebert, Associate
Director of the Centre for Military and Strategic Studies at the University of
Calgary, “[t]he heart of the dispute is the transit of international shipping, and
who gets to set rules.”31 Canada considers the NWP as its internal waters and
wishes to control and regulate emergent shipping traffic through this
navigationally poor and environmentally risky zone located within its
territorial lands.

28. ZORZETTO, supra note 13.
29. A. Perrin, Crashing Through the Ice: Legal Control of the Northwest Passage or Who Shall by
‘Emperor of the North’, 13 TUL. MAR. L.J. 139, 141 (1988).
30. Rebecca Dube, Tiff over Northwest Passage Heats up as Ice Melts, USA TODAY, Apr. 4, 2006
(“The United States generally supports maximum freedom of the seas. U.S. officials worry about what
sort of precedent the Northwest Passage could set for international straits in global hot spots, such as the
Strait of Hormuz near Iran and the Strait of Malacca between Malaysia and Indonesia.”); But see
Norwegian Fisheries Case, supra note 7 (refuting this theory).
31. Levon Sevunts, Northwest Passage Redux, THE WASHINGTON TIMES, June 17, 2005,
available at http://www.sevunts.com/new_page_31.htm).
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V. MISSISSIPPI RIVER WATERWAY – A COMPARATIVE VIEW: AN INTERNAL
WATERWAY OR INTERNATIONAL PASSAGE OF TRANSNATIONAL ORIGIN, WITH
PASSAGE BETWEEN TWO MAJOR GULFS?
As a useful comparative analysis of the U.S. position on the NWP, an
analogy can be drawn with the Mississippi River.32 The Mississippi River
originates in Canada and is arguably part of an integrated waterway connected
with the Great Lakes and the St. Lawrence River. The Mississippi River has
the potential to provide a semi-navigable watercourse of passage from the St.
Lawrence Bay and North Atlantic, to the Gulf of Mexico, if developed for
improved navigation.
Jus Cogens, which is a Latin term representing fundamental international
legal principles, suggests that ‘good neighborliness’ is paramount for
harmonious international relations. This principle is the very root of the U.S.
position that the NWP is an international strait. Presumably then, without
invoking double standards and hypocrisy among nearest neighbors, the same
theory would suggest that if the United States is justified in exclusive control
and access to the Mississippi River as an internal waterway for their exclusive
use, then ‘what is good for the goose should also be good for the gander.’ As
such, if the United States considers the great Mississippi River as internal
waters, despite its international dimensions of origin and shipping potential
between two distinct and distant Gulfs, then so too on similar grounds it can be
reasonably argued that the NWP is a Canadian internal waterway despite
exogenous notions of freedom of the seas under the United Nations
Convention of the Law of the Sea. In essence, if as a good neighbor Canada,
Mexico, and other nations who would stand to benefit from shorter shipping
routes to internal American markets (or other proximate markets) accept or
acquiesce with the notion that the Mississippi River is an internal U.S.
waterway, then on the same principal, the United States should cooperate with
Canada in recognizing the uniqueness of the NWP and its sovereignty within
the baselines of the Canadian Arctic Archipelago.
VI. GLOBAL INTERESTS IN THE NWP DISPUTE
Not entirely unlike the potential community of interest for Canada,
Mexico, and other nations’ freedom to use the Mississippi River system as
discussed above, I see the NWP as a dispute where all countries involved
(neighboring Arctic nations of Greenland, Denmark, Norway, Russia, Iceland,
and others) have significant economic and legal interests at stake. Furthermore,
beyond trade development and efficiencies, and
[b]esides the importance of the immense hydrocarbon reserves in the Canadian
Arctic (especially in the context of increasing political instability in the Middle
32. Dube, supra note 30.
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East), the central proximity of the Canadian Arctic Archipelago to the [former]
Soviet Union and the United States makes this an area of vital strategic interest.
Indeed, the shortest distance between the two super powers is across the Arctic
33
Circle.

While the European Union, led by the influence of the United Kingdom,
in recognizing its economic interest has supported34 the United States position
that the NWP is an international strait35 (although the support is qualified in
the context of environmental concerns), Russia (Former Soviet Union - FSU)
has in contrast expressed its support for Canada’s claim of complete control
over the passage.36 The FSU’s position may have seemed surprising at the time
in view of their strategic interest during the cold war in using the NWP for
nuclear submarine defense, security, and potential warfare. However, of a
kindred sovereign character, the NEP similarly links the Atlantic and Pacific,
and is located in the Russian Arctic. The FSU has
claimed this passage through the Arctic by enacting legislation establishing
‘straight baseline’ boundaries around the waters, and classifying them as internal
waters subject to complete [Russian] control. Thus, the [FSU] has an interest in
establishing complete legal sovereignty over the [NEP] through the Arctic waters
37
which is identical to Canada’s interest in establishing sovereignty over the
[NWP] through the Arctic.38

This position by Russia seems broadly accepted as international
commercial shipping through the NEP has been compliant with Russian
statutory regulations and guidelines, which include both fees and supervision
through the route.
The United States as the sole remaining world super power has to
approach this dispute delicately as it has in contemporary years garnered a
reputation internationally for taking what is in its best interest e.g. oil fields in
Iraq and the Middle East. According to Bob Huebert, the best solution to the
dispute would be to “negotiate a joint management scheme for the Beaufort
Sea without necessarily saying that one side was right and the other wrong.”39
33. Paul A. Kettunen, The Status of the Northwest Passage Under International Law, 1990 Det.
C.L. REV. 929, 940 (1990).
34. Huebert, Climate Change and Canadian Sovereignty in the Northwest Passage,
http://isuma.net/v03n04/huebert/huebert_e.shtml) (last visited Sept. 12, 2007).
35. Presumably every nation that wants to potentially use the NWP for international shipping and
prospective resource access and/or exploration will skew their expressed interpretation and application
of international law to promote their own national and/or regional domestic needs and economic
growth.
36. Perrin, supra note 29, at 143.
37. The NEP is comprised of only a few straits and a small number of scattered islands over an
otherwise open northern Russian Arctic coastline and sea, versus the extensive ice laden island
waterway archipelago network of the Canadian Arctic.
38. Perrin, supra note 29, at 143.
39. Sevunts, supra note 31.
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Due to the high need for North American security measures in the wake
of 9/11, and the Bush led war on terror across the world, it is obviously
beneficial socio-politically, environmentally, and fiscally efficient for Canada
to patrol and supervise the NWP. Effectively this also would ensure that the
ecologically fragile arctic waterway will not be open to all and any global
users. Whereas the United States can without an inherent right of innocent
passage or freedom of seas transit, confidently rely on the 1988 Arctic
Agreement signed by both nations and the North American Free Trade
Agreement to ensure its continued use and access of the NWP route through
Canadian territory.
EXHIBIT 5: ARTIC OCEAN MARINE ROUTES40

Furthermore, in recommending U.S. acquiescence that NWP is Canadian
internal waters, the United States would exclusively qualify as a neighboring
40. Arctic Marine Transport Workshop, supra note 22.
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land-locked state with a right of “traffic in transit” as a transit state under
UNCLOS Article 124 (1)(b).41 UNCLOS Article 124 (1)(b) provides a
neighboring land-locked state is a state “with or without a sea coast, situated
between a land-locked State and the sea, through whose territory traffic in
transit passes.”42 For example, Alaska is effectively land-locked from
convenient and effective land based access to the continental U.S. and,
therefore, stands to benefit from transit passes through the Canadian Arctic
coastline.
Practically, the legal consequences of water course classification differ
significantly according to whether the NWP is deemed an international strait as
the United States claims, or as Canada claims, an internal waters or a territorial
sea strait. As one commentator has noted:
If [the NWP] is considered an international strait, then the more liberal right of
‘transit passage’ would exist for foreign vessels transiting through the waters of
the Passage, as envisaged by the 1982 Convention on the Law of the Sea. . . .
Nevertheless, even if the transit passage regime lacked prerequisites to enable it to
be considered binding under international law, the legal regime of non-suspensive
innocent passage would exist, as enunciated in the 1958 Geneva Convention.
However, if the [NWP] is considered to be merely a territorial seas strait, which is
not used for international navigation, then the narrower right of suspensiveinnocent passage would apply to foreign vessels transiting through its waters, as
enunciated in both the 1958 and the 1982 conventions (significantly, this right
does not allow a foreign vessel to travel in a submerged state), although the latter
convention appears to limit the situations where a littoral state may suspend such
43
innocent passage.

Ultimately, the distinction between international straits, territorial seas,
and internal waters is an important one, as the classification triggers the
interpretation of the applicable laws of the sea as set out in UNCLOS.
Internal waters are viewed as part of a state’s land domain and are thus subject to
the complete sovereignty of the coastal state. In the territorial waters of a coastal
state (waters seaward of the baseline), foreign states have the right of innocent
passage. Under both multilateral maritime conventions, when waters not
previously considered to be internal are subsequently enclosed by baselines, the
same right of innocent passage exists for foreign states. If the waters are classified
as an international strait, a coastal state’s powers are restricted to an even greater
degree. The right of passage through an international strait is not suspendable by
the coastal state. The rights of passage through international straits also include
the right of overflight by aircraft, and the right of submarines to traverse in a sub
44
merged mode.

In arguing the NWP is an international strait, the U.S. has relied primarily
41.
42.
43.
44.

UNCLOS, supra note 3, at art. 124.
Id. at art. 124(b).
Kettunen, supra note 33, at 977.
Perrin, supra note 29, at 155-156.
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on the criteria established in the Corfu Channel case. The test applied for
determining if a body of water is considered an international strait consists of
two elements: (a) a geographic test and (b) a functional (or use) test.45 In the
first instance, the NWP clearly meets the geographic test; it is indeed a body of
water joining two oceans or two areas of high seas.46 Similarly, applying this
definition literally to the Mississippi River it could arguably be identified as a
body or course of navigable water that joins two areas of high seas (as a
conduit watercourse of the Great Lakes/St. Lawrence river system emanating
at the Gulf of St. Lawrence in the North Atlantic, with a nexus to the Gulf of
Mexico). Regardless of the potential for international transit between the Gulf
of St. Lawrence and Gulf of Mexico, the United States understandably prefers
to recognize the Mississippi as internal waters for its sovereign control and
security purposes. And whereas the navigability of Mississippi River in its full
length from the Great Lakes to the Gulf of Mexico is impractically
questionable, it as such fails the functionality test. Likewise, the NWP does
not meet the functionality test due to adverse navigability, as the shipping
traffic historically has been minimal (and almost exclusively Canadian or with
Canadian permission and supervision). No established route among uncertain
branch routes exists, and the traffic is subject to seasonality and advanced ice
breaking technology (see Exhibits 12 and 13).47 As such, and from a
functional perspective, the NWP does not have an established international
usage. The natural geography encompassing diverse networks of shallow and
ice laden passages with adverse weather do not lend to ready navigability.
Thus, it is not an international strait because there is no established viable use
as an international strait.
Whether we are hypothetically speaking of the Mississippi River or of the
NWP and their navigational potential to serve as international waterways, the
fact that a body of water could potentially be used for navigation does not
necessarily constitute it an international waterway.48 The voyage of the Polar
Sea is the only known transit of the NWP undertaken without consent of the
Canadian government, and the U.S. government made it clear to the Canadian
government that, in taking the expeditious short cut through the NWP, it did
not regard the voyage as establishing a precedent that would challenge the
Canadian claim of sovereignty over the NWP waters.49 In response, the
Canadian government formally sanctioned the Polar Sea’s voyage. Moreover,
45. Donald McRae, Arctic Sovereignty: Loss by Dereliction?, in CANADA’S CHANGING NORTH
427, 434 (William C. Wonders rev. ed., 2003).
46. UNCLOS, supra note 3, at art. 37, 45.
47. McRae, supra note 45, at 434 (“In 1984, Professor Pharand pointed out that in an 80-year
period there had been only 11 foreign transits of the Northwest Passage, all ‘with Canada’s consent or
acquiescence, either expressed or implied.’”).
48. McRae, supra note 45, at 429-430.
49. Id. at 434.
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the subsequent 1988 Arctic Cooperation Agreement, signed between the
United States and Canada, suggests there will be no more Polar Sea voyages –
that is, no more American navy icebreakers transiting the NWP without
Canadian consent.50 So, even if the Polar Sea was a precedent, it is no more
than an isolated, single instance. Thus, the conclusion remains: the NWP is
not a strait that is “used for international navigation” and hence cannot
constitute in law an international strait.51
Whereas Alaska is not a land-locked state and has a coastline on the
Pacific Ocean, Bering Sea, and Beaufort Sea, there are numerous non-coastal
U.S. states that have only land-locked based access to their fellow state of
Alaska. For instance, Vermont, which is a long distance from both the
Alaskan highway and pipeline, will greatly benefit from an Atlantic seaboard
access to the North Atlantic and the NWP for expedient commercial shipment
of trade goods between Alaska and the New England region via its neighboring
New England states. Similarly New York and the South Eastern U.S. seaboard
would also greatly benefit from efficient access to the prospective energy and
mineral resources in Alaska, the Beaufort Sea, and the broader Arctic region in
general.
Generally, it would be in the best interest of the U.S. for the sake of good
relations with Canada, Canadian sovereignty, North American sovereignty,
security, environmental, and trade purposes to establish a co-operative strategic
Arctic framework which would effectively provide the U.S. with exclusive
transit access for shipping and a right of innocent passage, but would exclude
other nations doing so without express permission, because they would be
unable to qualify as either a riparian or affected land-locked state status.
Furthermore, under UNCLOS Part VIII & IX:
The terms and modalities for exercising freedom of transit shall be agreed
between the land-locked States and transit States concerned through bilateral,
subregional or regional agreements. Transit States, in the exercise of their full
sovereignty over their territory, shall have the right to take all measures necessary
to ensure that the rights and facilities provided for in this Part for land-locked
52
States shall in no way infringe their legitimate interests.

This essentially means that the U.S. and Canada are obliged to arrive at a
bilateral agreement providing a right of transit to the U.S. through the NWP,
which by its nature and application, does not infringe on Canada’s sovereign
interests in the NWP.

50. Arctic Cooperation Agreement cite Agreement on Arctic Cooperation and Exchange of Notes
Concerning Transit of Northwest Passage, U.S.-Can., Jan. 11, 1988, 28 I.L.M 141, 143.
51. McRae, supra note 45, at 435.
52. LAKSHMAN GURUSWAMY ET AL, SUPPLEMENT OF BASIC DOCUMENTS TO INTERNATIONAL
ENVIRONMENTAL LAW AND WORLD ORDER 776-778 (2d ed. Supp. 1999).
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VII. THE CANADIAN POSITION ON THE NWP – INTERNAL CANADIAN WATERS
The position of the Canadian Government with respect to the NWP is
oxymoronically both firm and soft. In the first instance, Canada has
consistently claimed sovereignty over the NWP and, in contemporary years,
has taken to strategically referring to the waters as Canadian internal waters.
In 1986, after having signed the 1982 UNCLOS in a reaction to challenges by
the U.S. to its sovereignty over the NWP, Canada declared straight baselines
premised on the outer shores of its arctic archipelago, to which the U.S.
protested.53
In contrast, while Canada has at least been firmly consistent in defense of
their claim to sovereignty of the NWP, it has in fact by its own conciliatory
nature, arguably eroded the Canadian projection of sovereignty. This occurred
through declarations that while Canada considers the waters of the NWP
internal, they also support international shipping through the passage, provided
Canadian regulations are followed.54 Albeit gracious diplomacy, the implicit
legal intent is an offer to accommodate the U.S. right of transit through the
NWP on Canada’s terms with the belief that the U.S. really does not want an
international channel, which would be an additional threat to their security and
would erode their comparative shipping advantage in the area.
Canada’s claim to sovereignty over the waters of the Arctic Archipelago55
stands or falls on whether the drawing of straight baselines enclosing the
waters as internal waters can be justified in law, and on whether the waters of
the NWP constitute an international strait. The argument supporting the use of
“straight baselines” in the context of the Arctic Archipelago derives from the
decision of the International Court of Justice (ICJ) in the 1951 Norwegian
Fisheries Case.56 Professor Donald Pharand maintains that “the preponderant
view of legal authorities is that the waters of the Canadian Arctic Archipelago
are properly enclosed by straight baselines and are the internal waters of
Canada.”57 In addition, “[t]he Canadian Arctic is nothing more than the
53. “The weakness of this argument lies in the timing of the Canadian declaration. Canada
implemented straight baselines around the Arctic on January 1, 1986. However, in 1982, it had signed
the [UNCLOS], in which article 8(2) states that a State cannot close an international strait by declaring
straight baselines.” Rob Heubert, Climate Change and Canadian Sovereignty in the Northwest
Passage,
CAN.
J.
POL’Y
RES.
2,
no.
4,
2001,
available
at
http://www.isuma.net/v02n04/huebert/huebert_e.shtml. Although the likely Canadian counter argument
to this is that the NWP fails the Corfu Channel test for functionality as there has been no established
historical use of the passage as an international strait prior to establishing the baselines. Furthermore,
reference can be made to the Norwegian Fisheries case where similar baselines declared by Norway
around their coastal archipelago was recognized by the ICJ.
54. Heubert, supra note 53.
55. The Archipelago concept in international law was established under part IV (Articles 46-54)
of UNCLOS 1982. See UNCLOS, supra note 3, at pt. IV.
56. Norwegian Fisheries Case, supra note 7.
57. McRae, supra note 45, at 434.
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Norwegian skjaergaard writ large.”58 Professor Donald McRae also points out
that the geographic nexus between the Canadian mainland, its arctic
archipelago, and the archipelago islands themselves; the use of the frozen
waters by Canadian Inuit for land premised passage and their dependence on
the whole of the archipelago (interrelationship between the land, ice, and water
of the area for indigenous people);59 and the uncertainty of “the highly
irregular and indented nature of the coastline and islands lead to the conclusion
that this is almost a classic case for departure from the low-water line rule.”60
In the 1951 Norwegian Fisheries Case, the issue before the ICJ concerned
the west coast of Norway, a coastline similar to the Canadian Arctic coastline.
It is cut into by fjords and a series of many small coastal islands (known as
“skjaergaard”). In the ICJ’s decision, instead of following the rule of lowwater line, which would follow the mainland coastline, straight baselines were
allowed to be drawn seaward from the mainland to the island coasts and from
island coast to island coast. The effect was a linkage of baselines drawn along
the outer shores of the coastal islands that linked on each end to the mainland,
enclosing significant areas of water between the islands and between the
islands and mainland. Effectively, by the ICJ allowing these baselines to be
drawn along the outer shores of the skjaergaard, it provided that the waters
behind them would be ‘internal waters.’61

58. Id. at 433.
59. As the result of a 1951 decision by the International Court of Justice, straight baselines
became a legally accepted means for determining the extent of coastal state control along fragmented
coastlines, or “coastal archipelagos.” See Norwegian Fisheries Case, supra note 8, at 131. Canada has
also invoked its prior argument of historic internal waters in support of its straight baselines claim,
arguing that its title to the waters within the baselines-which by definition are internal waters-was
consolidated by historic usage. The historic usage argument was reinforced in 1993 by the Nunavut
Land Claims Agreement, whereby the Canadian government and Inuit affirmed that “Canada's
sovereignty over the waters of the arctic archipelago is supported by Inuit use and occupancy.”
Nunavut Land Claims Agreement Act, 1993 S.C., Art. 15.1.1(c) (Can.).
60. McRae, supra note 45, at 433.
61. Id. at 432.
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EXHIBIT 6: PASSAGES SURROUNDING NORWAY62

As previously noted, a paradox results when straight baselines are applied
enclosing waters as inland waters where an existing strait used for international
navigation exists.
In such straits, vessels have a right of passage equivalent to the right of innocent
passage in the territorial sea or, where the regime of ‘transit passage’ applies, a
right even greater than that of innocent passage. Although the extent of use
necessary to constitute a strait as ‘international’ is a matter of controversy, there
must be some evidence that foreign shipping does in fact use the route for
63
navigation.

Inherently, Canada’s claim of sovereignty over the waters of the NWP is
62. United Nations, Office of Legal Affairs, Division for Ocean Affairs and the Law of the Sea:
Oceans and Law of the Sea (Illustrative map—Maritime claims), http://www.un.org/Depts/los/
LEGISLATIONANDTREATIES/PDFFILES/MAPS/NOR_MZN9_1996b&w.pdf.
63. McRae, supra note 45, at 429.
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supported by the fact there is no established history of international shipping
through the NWP and, as a result, it fails the functionality test of an
‘international strait.’ This, by default, implies that Canada’s application of
straight baselines in 1986 will adhere to international legal scrutiny as there are
no grounds to recognize a pre-existing international shipping use of the
waterway.
Further in support of Canada’s straight baseline application to the outer
shores of its arctic archipelago, and in addition to citing the Norwegian
Fisheries Case, it is useful to note that there are an abundance of other nations
who have similarly applied straight baselines out from their mainland coastline
and along their coastal islands, effectively enclosing adjoining seas behind the
baselines. For instance, in Exhibit 7 below, note the extension of straight
baselines by the United Kingdom to outer coastlines of the Outer and Inner
Hebrides of the Western Isles,64 which effectively enclosed the Hebridean Sea
and the Sea of Minch within national boundaries, albeit a navigational short cut
historically used by many maritime nations for circumnavigating the British
Isles.

64. A series of Celtic Islands once ironically part of Great Britain’s “Clearances.” Encyclopedia
Wikipedia, Outer Hebrides, http://en.wikipedia.org/wiki/Outer_Hebrides (last visited Sep. 6, 2007).
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EXHIBIT 7: UNITED KINGDOM STRAIGHT BASELINES65

Two other legal premises for Canada’s claim of sovereignty over the
waters of the Canadian Arctic Archipelago are historic title and the ‘sector
theory.’66 Basically, Canada has not aggressively asserted its historic title
65. Office of the Geographer, Bureau of Intelligence and Research, Limits on the Seas, No. 23
Straight Baselines: United Kingdom, at 9 (June 26, 1970) http://www.state.gov/documents/
organization/61604.pdf.
66. McRae, supra note 45, at 430.
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argument implicit in its sovereignty claim to the NWP, as the United States
does not seem to have issues with Canada’s land based claims to the Arctic
Archipelago. However, U.S. dissention arises from Canada’s claim to
sovereignty of the associated waterway. Furthermore, I suspect that historical
claims67 often prove difficult to argue when it comes to proving that other
states have recognized or acquiesced in any claim to historic title by Canada to
all the waters of its arctic archipelago. Although, the time immemorial
presence of the Inuit people, indigenous to Canada on these lands and ice
fields, is a strong inherent supporting historical element to Canada’s (or its
Inuit peoples’) claim to the waters of the NWP.
An earlier tenet which Canada has also employed in its claim of
sovereignty over its adjoining arctic and polar region is the sector theory.
“According to the sector theory, polar states are entitled to exercise
sovereignty between their mainland territory and the North Pole in an area of
longitude running from their east and west coasts to the Pole.” This theory is
associated with the famous resolution asserting Canadian sovereignty up to the
North Pole, introduced into the Canadian Senate in 1907 by Senator Poirier.68
Canada may also assert its claim for sovereignty on the principle of
acquired title (cession from a sovereign); equity with respect to Canada’s
distinct interest in using the NWP for national security, protection of the
environment, and Inuit people and culture; or finally, as in the Norwegian and
Iceland Fisheries cases,69 Canada may assert that the archipelago waters are
vital to traditional Inuit community for hunting and fishing to sustain their
needs.70

67. “The historic consolidation argument is also supported by judgments of international courts. In
1975, in a dispute between Spain and Morocco over the Western Sahara, the International Court of
Justice held that the historic presence of nomadic peoples can help to establish sovereignty. And in
1933, in a dispute between Norway and Denmark over Eastern Greenland, the predecessor to the
International Court of Justice, the Permanent Court of International Justice, held that the degree of
presence necessary to establish title over territory is lower in inhospitable regions than in more
temperate climes.” Michael Byers, The Need to Defend Our Northwest Passage, THE TYEE, Jan. 30,
2006, http://thetyee.ca/Views/2006/01/30/DefendNorthwestPassage/.
68. McRae, supra note 45, at 430 .
69. Fisheries Jurisdiction Case (U.K. v. Ice.), 1974 I.C.J. 3 (July 25) (finding that the Icelandic
Regulations of 1972, which established a zone of exclusive fisheries jurisdiction extending to 50
nautical miles from baselines around the coast of Iceland, were not opposable to the United Kingdom).
70. Perrin, supra note 29 at 148-49.
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EXHIBIT 8: MAP OF NORTHERN ARCTIC STATES71

“[T]he fact of the existence of the coastal state is the backbone of all legal
regimes in the law of the sea where the state exercises some degree of legal
power based on its territory.”72 This notion provides the basis
for delimitation of different legal regimes for the marine and submarine areas,
with their respective disparate statuses. While the coastal state possesses a certain
degree of legal power over the marine and submarine areas situated relatively
close to its coast (the internal waters, the territorial sea, the contiguous zone, the
exclusive economic zone and the continental shelf), such legal power is not
recognized by the law of the sea rules for the marine and submarine areas situated
relatively distant from its coast (the high seas, the seabed outside the limits of
73
national jurisdiction).

71. Arctic Marine Transport Workshop, supra at note 22, at 7.
72. LAKSHMAN D. GURUSWAMY ET AL., INTERNATIONAL ENVIRONMENTAL LAW AND WORLD
ORDER: A PROBLEM ORIENTED CASEBOOK 415 (2d ed. 1999).
73. Id.
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EXHIBIT 9: CANADIAN COAST GUARD74

Furthermore, Section 603 (State Responsibility for Marine Pollution) of
the Restatement (Third) of the Foreign Relations Law of the United States, as
adopted by the American Law Institute,75 provides that,
A coastal state also has the right to adopt and enforce nondiscriminatory laws and
regulations for the prevention, reduction, and control of marine pollution from
vessels in ice-covered areas within the limits of its exclusive economic zone,
where particularly severe climatic conditions and the presence of ice for most of
the year create obstructions or exceptional hazards to navigation, and where
pollution of the marine environment could cause major harm to, or irreversible
disturbances of, the ecological balance. The coastal state is obligated to base such
laws and regulations on the best available scientific evidence and to have due
76
regard to navigation. Article 234.

Author Guruswamy, referencing Article 19(2)(h), 21(1)(f), 27, and 220(2)
of the United Nations Convention on the Law of the Sea, also states that,
Where there are clear grounds for believing that a foreign ship, while passing
through the territorial sea of the coastal state, violated laws and regulations of that
state adopted in accordance with applicable international rules and standards, the
coastal state may, subject to certain procedural safeguards (see Article 226),
undertake physical inspection of the vessel in the territorial sea in order to
ascertain the facts relating to the violation. Where evidence so warrants, the
coastal state may institute proceedings against the ship, in accordance with its

74. Arctic Marine Transport Workshop, supra at note 22, at 5.
75. See also UNCLOS, supra note 3, at pt. XII.
76. GURUSWAMY, SUPPLEMENT OF BASIC DOCUMENTS, supra note 52 at 145.
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laws, and may detain the ship pending such proceedings.77

Alicia Zorzetto, in her American University Ice Case Study on Canadian
Sovereignty at the Northwest Passage, provides in her conflict environment
scan that “the conflict should not be considered a ‘yield’ or ‘stalemate’ because
it is unique. This issue may be in the midst of being amicably resolved.
Therefore, it is too early in this situation to determine an outcome.”78 For a
synoptic overview of the dynamics of the US-Canada NWP dispute, note
Exhibit 10 below. The problem identification in the NWP conflict is described
as having its core origin rooted with “Warming in the Polar Region.”
EXHIBIT 10: US/CANADA NWP CONFLICT ENVIRONMENT79

This exhibit, interestingly enough, shows that global warming and
environmental changes can have extensive geo-political effects, such as
changing water and ice dynamics placing new pressures on demands for new
international shipping routes, sovereignty claims, environmental concerns and
resource control.

77. See UNCLOS, supra note 3.
78. ALICIA ZORZETTO, supra at note 13.
79. Id.
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EXHIBIT 11: POLAR BEARS BOARDING SUBMARINE80

“Three Polar bears approach the starboard bow of the USS Honolulu submarine while surfaced 280
miles from the North Pole.” Source: Encyclopedia Wikipedia, Featured Picture Candidates/Polar
Bears Approaching the USS Honolulu Submarine, http://en.wikipedia.org/wiki/Wikipedia:
Featured_picture_candidates/Polar_Bears_approaching_the_USS_Honolulu_submarine (last visited
Sept. 14, 2007).

VIII. CONCLUSION
The NWP is a strategic route from the Atlantic Ocean to the Pacific
Ocean through a myriad of northern Canadian Arctic Archipelago islands. The
NWP was not traditionally a commercially viable trading route due to shallow
waters and, in particular, ice blockades. Global warming has now altered this
reality! Because of climate change, the Canadian government is experiencing
new challenges from multiple national governments, especially the United
States, concerning the feasibility of international transit through the NWP.
The Canadian perspective is that they have full sovereignty encompassing
the islands/waterways and thereby will assert complete control over all activity
in that specific region. However, many countries perceive the NWP to be an
international waterway between the Atlantic and Pacific Oceans. In response,
the Canadian government has continually stated that it does support
international shipping through the NWP, as long as Canadian awareness and
regulations, within the guidelines of international law, are followed.
80. Encyclopedia Wikipedia, Featured Picture Candidates/Polar Bears Approaching the USS
Honolulu
Submarine,
http://en.wikipedia.org/wiki/Wikipedia:Featured_picture_candidates/
Polar_Bears_approaching_the_USS_Honolulu_submarine (last visited Sept. 14, 2007).
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International law under the United Nations requires that disputing nations
seek in the first instance to cooperatively resolve their differences. In fact, the
United Nations International Court of Justice has no general jurisdiction to
hear applications from complainant states submitted unilaterally, with few
exceptions.81 Furthermore, “states often do not want to risk losing a case when
the stakes are high or be troubled with litigation in minor matters.”82
Given the changing environment and the obvious elevating interest in the
NWP, a more vigorous search for resolution palatable for both the United
States and Canada is required. Primary to the U.S. claim is the fundamental
law of the sea espousing “freedom of the sea,” and the right of innocent
passage through international waters and territorial seas. Primary to the
Canadian claim is its desire to prevent diminution of sovereignty over its
arctic. In customary international law, the U.S. claim is supported by the
Corfu Channel case and the Canadian claim is founded on the I.C.J.’s decision
in the Norwegian Fisheries Case (straight baseline use by numerous other
States with coastal archipelago’s, such as the United Kingdom’s extension of
baselines to the outer shores of the Outer Hebrides of its Western Isles off the
Sea of Minch).
The arguments in favor and contra for both the U.S. and Canadian
positions are numerous and the law is inconclusive. Although the author
favors the Canadian legal argument, he recognizes that in the end, even if
Canada were to have the NWP recognized as its internal waterway, there
would still remain a very basic obligation of good neighborliness to allow
passage on a non-discriminatory basis when and where navigation could be
executed with due care and sensitivity for the region. Alternatively, if a hard
line were to be drawn, it would be readily noted that the alternative NEP and
Polar Route remain logistically viable routes. Those routes could be used,
consistent with the concept of equity where the practice is one of what a
reasonable prudent person would do, except that exclusionary provisions are
indeed acceptable where the situation merits and alternative options are
comparatively more favorable.
I believe that the most contentious issue that Canada has with the U.S.
position is that, although the U.S. has declared they recognize Canada’s
ownership of the maze of islands through which the NWP flows, as a
sovereign nation, they feel violated when the U.S. does not feel compelled to
seek consent, or at least to give notice that they will be passing through
Canadian territory. It has been readily seen through out history that one

81. C. G. WEERAMANTRY ET AL., LEGAL VISIONS OF THE 21ST CENTURY: ESSAYS IN HONOUR OF
JUDGE CHRISTOPHER WEERAMANTRY 586 (Antony Anghie & Garry Sturgess eds., Martinus Nijhoff
Publishers 1998) (citing OSCAR SCHACHTER, INTERNATIONAL LAW IN THEORY AND PRACTICE
(Martinus Nijhoff Publishers 1991)).
82. Id.
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person’s liberties can be another’s intrusions. As ‘self’ and ‘mutually’
respecting nations, Canada and the United States must begin to earnestly work
together toward building a strategic approach to resolving the NWP dispute
which synergistically may be broadened to include a framework for a joint
plan dealing with not only passage to and through the NWP, but as well the
ongoing management and protection needs for the area.
EXHIBIT 12: MARINE TRAFFIC IN THE CANADIAN ARCTIC
JUNE – NOVEMBER 200483

83. Arctic Marine Transport Workshop, supra at note 22, at A-19.
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84. Id. at A-20-25.
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I. INTRODUCTION
The North American Free Trade Agreement (NAFTA),1 entered into
between the United States, Canada, and Mexico in December 1992, has
transformed relations between these countries, and nowhere are the changes
more evident than in cities and towns straddling the border. The U.S.-Mexico
border region, as defined by the La Paz Agreement of 1983 to include areas
within 100 kilometers on either side of the border, is home to over 12 million
people, 90% of whom live in 15 interdependent sister cities along the border.2
The cities along the U.S.-Mexico border are tightly interconnected through
their history, people, and especially their economies, which had become codependent long before the advent of NAFTA.3 The border has come to define
a region that for decades has been the fastest growing in both the United States
and Mexico.4
One of the most contentious portions of NAFTA has always been the
provision to allow direct trucking between the United States and Mexico by
carriers of both nations.5 The cross-border trucking plan has been repeatedly
delayed and to date all of its planned milestones have been missed.6 Despite
expectations that the deadlock might finally be broken in 2007, recent
Congressional actions and new lawsuits appear once again to have stalled the
inauguration of the cross-border trucking program.7
With the United States again dragging its feet on the implementation of
the Mexican truck program, now is a prudent time to review the history of
1. North American Free Trade Agreement, U.S.-Can.-Mex., art. 20001, Dec. 17, 1992, 32 I.L.M.
289 (1993) [hereinafter NAFTA].
2. Mexico-United States: Agreement to Cooperate in the Solution of Environmental Problems in
the Border Area, U.S.-Mex. art. 4, Aug. 14, 1983, 22 I.L.M. 1025, 1027 (1983); Cynthia J. Burbank,
Guest Editorial, Vital Borders and Transportation Impacts, PUBLIC ROADS, Jan. 1, 2005, at 1;
ENVIRONMENTAL PROTECTION AGENCY & SECRETARIA DE MEDIO AMBIENTE Y RECURSOS
NATURALES, STATE OF THE BORDER REGION: INDICATORS REPORT 2005 4 (2006) [hereinafter
INDICATORS REPORT].
3. James R. Curtis, Central Business Districts of the Two Laredos, 83 GEOG. REV. 54, 54 (1993).
4. INDICATORS REPORT, supra note 2, at 4.
5. Casey Burgess, The Cross–Border NAFTA Truck Debate, 8 L. & BUS. REV. AM. 279, 281-282
(2002).
6. see 153 CONG. REC. S11389 (daily ed. Sept. 11, 2007) (statement of Sen. Cornyn) (listing a
chronological recitation of the delays).
7. See 153 CONG. REC. S11350, SA 2797 (daily ed. Sept. 10, 2007). On September 10, 2007, the
United States Senate voted to prohibit funding a pilot program announced days prior by President Bush
that would grant 100 Mexican motor carriers access to U.S. roadways. The measure followed a similar
one passed by the House of Representatives.
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NAFTA, its evolution, and its impacts on transborder metropolitan economies,
which are most directly impacted by the NAFTA-related decisions made far
away in Washington D.C. and Mexico’s Distrito Federal (Mexico City).
Importantly, the time is right to review whether the cross-border trucking
program will ever be implemented, and especially whether its delay could
actually benefit the purported beneficiaries of increased free trade: the border
regions.
This note will review the status of trade between the Unites States and
Mexico leading up to the implementation of NAFTA, with particular focus on
the development of the border economy. It will then review the NAFTA
agreement, its promises, and its performance looking back at its first ten years.
The note then will analyze the criticisms of NAFTA and the reasons given on
each side for the failure to implement the trucking plan. Finally, the note will
review the nature of transborder cities on the U.S.-Mexico border, their
economies, their future prospects, and the primary question concerning these
cities – for whom cross-border trucking is as much a local issue as an
international one – namely, what are the potential impacts of the cross-border
trucking provisions of NAFTA and do they stand to benefit border cities; or,
alternatively, would advocates of a prosperous border region be well advised to
join the ranks of the firmly entrenched opposition to the cross-border trucking
program?
II. TRANSBORDER URBAN INTEGRATION: AN OVERVIEW
The border region’s common history predates the industrial development
of the border in the 20th Century.8 El Paso-Juárez was founded in 1598 by Don
Juan de Oñate Salazar, who claimed the area for Spain and renamed the area El
Paso del Norte.9 Today, though an international border splits El Paso del
Norte, the combined agglomeration is home to nearly 3 million people in what
is, by all conventional measures, a single city.10 Estimates in the 1990’s
indicated that up to 40% of El Paso’s sales tax revenue came from Mexicans
crossing the border, and with thousands of El Pasoans commuting to jobs in
Mexico, undoubtedly revenues travel the opposite direction as well.11 Further,
though undoubtedly a “U.S.” city, El Paso’s population is 78% Hispanic and
trending upward, with two-thirds of the city’s population being of Mexican
origin.12 The border cities show clear demographic convergence – El Paso’s

8. See Timothy C. Brown, The Fourth Member of NAFTA: The U.S.–Mexico Border, 550
ANNALS AM. ACAD. POL. & SOC. SCI., Mar. 1997, at 105, 109 (providing a brief history of the U.SMexico border).
9. Deep in the Heart of NAFTA, THE ECONOMIST, Feb. 28, 1998, at 31.
10. See Id.
11. Id.
12. Roberto Coronado & Lucinda Vargas, Economic Update on El Paso del Norte, Busniess
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literacy rate is well below U.S. averages, while Juárez’ is well above Mexico’s
mean.13
Some authors contend that the cities of the U.S.-Mexico border regions
are not true “binational” cities, but rather more simply akin to border-crossing
cities because of disparities in current local conditions, historical backgrounds,
and a general lack of institutional integration and cooperation – cross-border
relations exist primarily for economic opportunity rather than friendship, trust,
or any “sense of belonging together.” 14 Other authors, however, have noted
that the U.S.-Mexico border is “unique for what it unites, not what it
divides.”15 Regardless of how these urban “borderplexes” are viewed, the
cities of the U.S.-Mexico border are united both demographically and
economically, and likely will share destinies as much as they share histories.
Perhaps not surprisingly, the U.S. Department of Transportation estimates
that 80% of cross-border passenger vehicle trips are for same-day travel,
including commuting, shopping, and visiting family and friends.16 NAFTA,
combined with the December 1994 peso crash that overnight left a starker
economic divide in everything from wages to electricity costs, created an entire
class of fronterizos (border dwellers) for whom crossing the border is a part of
daily life.17 Mexican citizens living in border towns are given three-day passes
to enter the United States. These individuals have not only picked up
American goods during their time in the U.S., but many of the United States’
political values as well, transforming Mexican politics in the process.18 These
changes and their significance will be considered later.
As the border region is a dynamic, growing region with strong cultural
ties and a historic dominance of the U.S.-Mexico trade relationship, it is worth
considering the extent to which the urban systems that dominate this vast,
otherwise sparsely populated region function as integrated cities. A better
understanding of these metropolitan economies may provide insight into how
these areas can remain competitive in this era of cheap imports from Asia, tight
border security, immigration fears, static cross-border trucking arrangements,
and the continuing exodus of people from Mexico’s south and interior to its
northern states in search of better paying jobs.
Interestingly, the United Nations already forecasts that the border region
will fail in its effort to remain competitive. Despite decades of unrelenting
growth, the UN Population Division forecasts 1.8% annual growth in Tijuana
Frontier, Issue 2, 2001, at 2, available at http://www.dallasfed.org/research/busfront/bus0102.html
13. Id.
14. Glen Sparrow, San Diego – Tijuana: Not Quite a Binational City or Region, 54 GEOJOURNAL
73, 83 (2001).
15. Brown, supra note 8, at 110.
16. Jill L. Hochman, Border Planning for the 21st Century, PUBLIC ROADS, Jan. 1, 2005, at 2.
17. Geri Smith and Elisabeth Malkin, The Border, BUSINESS WEEK, May 12, 1997, at 64.
18. Id.
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between 2010 and 2015, down from 4.8% between 2000 and 2005.19 The
U.N. reports a similar drop from 4.3% to 1.7% in Ciudad Juárez.20 With the
growth of these cities having been historically driven by an economic boom
and the correspondent influx of job seekers, such dire population predictions
equate to dire economic forecasts. Proper planning and strategizing for a
successful “transfrontier metropolis” may be the best opportunity to head off
potential disaster.21
III. THE EARLY BORDER ECONOMY & MANUFACTURING
The cornerstone of the border economy and the primary driver of its
growth both before and after the implementation of NAFTA has been the
maquiladora (maquila) industry.22 Maquiladoras developed as a result of the
United States’ decision in 1964 to eliminate the Bracero Program, which had
drawn thousands of Mexicans to the border region between 1942 and 1964 to
provide temporary labor, primarily in the agricultural sector.23 When the U.S.
unilaterally terminated the program, some 180,000 Mexicans were left
unemployed.24 As a result, in 1965 the Mexican government initiated the
Programa de Industrialización de la Frontera Norte de Mexico, or Border
Industrialization Program (BIP), which through various financial incentives
was meant to draw labor-intensive U.S. industries to the border region to build
plants, called maquilas, and provide employment for those left unemployed by
the termination of the Bracero Program.25
A maquila is an in-bond manufacturing facility, primarily for American,
Asian, or European companies that provide consumer goods for sale in the
U.S. market.26 Typically, raw materials, parts, and components are imported
from these countries, assembled using less-expensive Mexican labor, and reexported to their destination market. Prior to NAFTA, maquiladoras generally
afforded significant benefits to manufacturers because they were permitted to
temporarily import these intermediate inputs into Mexico without paying
duties.27 As intended, these duty drawbacks granted by Mexico created a great
19. U.N. DEP’T OF ECON. & SOC. AFFAIRS POPULATION DIV., WORLD URBANIZATION
PROSPECTS: THE 2005 REVISION at 154, U.N. Doc. ESA/P/WP/200 (2006).
20. Id.
21. See Lawrence A. Herzog, International Boundary Cities: The Debate on Transfrontier
Planning in Two Border Regions, 31 NAT. RESOURCES J. 587, 589 (1991).
22. David W. Eaton, Transformation of the Maquiladora Industry: The Driving Force Behind the
Creation of a NAFTA Regional Economy, 14 ARIZ. J. INT’L & COMP. L. 747, 747 (1997).
23. Robert B. South, Transnational “Maquiladora” Location, 80 ANNALS ASS'N. AM.
GEOGRAPHERS. 549, 551 (1990).
24. Id.
25. Id.
26. Id.
27. See Eaton, supra note 22, at 750.
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incentive for the development of maquiladoras, and by 1988, 1,400 had been
constructed.28
Initially, geographic limits were imposed by the Mexican government on
plant locations to draw industrial development away from the established
centers of Mexico City, Guadalajara, and Monterrey, limiting plants to within
20 kilometers of the U.S. border.29 As such, maquiladoras were initially
located in Tijuana and Ciudad Juárez, fueling population and economic booms
in these cities.30 Today, the policy on geographic restriction has been
reversed, and the Mexican government sets minimum wages lower in inland
areas to encourage maquiladoras to locate in poorer, interior locations.31
Studies have indicated that the three primary factors in locating
maquiladoras are wage rates, proximity to parent companies in the U.S. (for
management personnel), and proximity to U.S. markets (to minimize
transportation costs).32 Many top executives, including those of several large
Japanese electronics firms, choose to locate satellite headquarters and live in
the United States, while commuting to plants in Mexico.33 With increasing
competition from overseas manufacturers, it is unclear whether reduced wages
in inland areas of Mexico will be sufficient to overcome the significant
structural advantages that the border cities enjoy today, namely, an established
manufacturing and labor base, as well as the obvious advantage of proximity to
the U.S. – the one advantage that overseas manufacturers cannot compete with.
IV. CROSS-BORDER PLANNING AND COLLABORATION
Past efforts at coordinated planning between local governments in border
areas have had mixed success.34 As critics of the historically unequal
relationship between border cities have pointed out, “there has been no
shortage of rhetoric calling for trans-frontier cooperation in the areas of
transportation management, land use planning, and environmental
regulation.”35 Chief among these efforts are the work that has been done in the
San Diego-Tijuana area in the fields of transportation and environmental
controls. In the early 1980’s, San Diego connected its downtown to the San
Ysidro border crossing with a light rail line, but Tijuana was never able to

28.
29.
30.
31.
32.
33.
34.
efforts).
35.

South, supra note 23, at 549.
Id. at 551.
See Eaton, supra note 22, at 757-8.
South, supra note 23, at 558.
See South, supra note 23, at 556-58.
Eaton, supra note 22, at 760.
See Herzog, supra note 21, at 606 (illustrating various efforts at transborder cooperation
Id. at 604.
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muster the funding to construct the planned connector system.36 Similarly, an
effort in 1991 by the San Diego Association of Governments to construct a
joint international airport was rejected.37 The “TwinPorts” concept would
have replaced San Diego’s aging airport with a modern facility on the U.S.Mexico border that would have shared runways with Tijuana’s existing Gen.
Abelardo Rodriguez International Airport. The project never got off the
ground, and in 1991 fell victim to political tensions and San Diego’s unease
with its neighbor.38
Most joint planning efforts have been plagued by strategies imposed at the
national level, though local efforts, especially recently, have been more
Mexican municipalities are
successful at meeting local needs.39
constitutionally restricted from borrowing internationally, and long-term
financing for municipal projects is difficult to obtain.40 As such, Mexican
cities have historically had to rely on unreliable federal funding or commercial
lending to meet local needs.41 Recently, newer innovations at the local level
(wholly apart from NAFTA) have brought marked success in those areas
where planning and implementation on a regional basis are most critical.42
Construction of the International Wastewater Treatment Plant in California to
treat wastewater from Tijuana is one such example.43 Along similar lines,
police in the San Diego-Tijuana and El Paso-Juárez metropolitan areas have
both experimented with joint policing efforts with considerable success, and
the Tijuana and San Diego police departments keep in close touch by radio (in
Spanish). 44 In a 1998 article discussing shared policing in El Paso, local
officials said what people in the transborder cities had long thought: “You’re
better off keeping Washington and Mexico City out of things, because [then]
all bets are off … Keep it local, keep it simple.”45
Even shopping does not respect international borders in the transborder
economies. The greater availability and variety of consumer goods in U.S.
cities has led U.S. retailers to actively promote cross-border shopping by
36. Id.
37. BOARD OF DIRECTORS, SAN DIEGO ASS'N OF GOV'T, ADDENDUM TO THE FINAL AIR CARRIER
SITE SELECTION STUDY (1991).
38. Al Ducheny, TwinPorts' Plight, L.A. TIMES, May 3, 1992.
39. Susan L. Bradburty, Planning Transportation Corridors in Post-NAFTA North America,
Journal of the American Planning Association, Mar. 22, 2002, at 12, available at 2002 WLNR
10780831.
40. Id. at 13.
41. Id.
42. Id. at 12.
43. See Geri Smith and Elisabeth Malkin, The Border, BUSINESS WEEK, May 12, 1997, at 64
(describing the “$400 million sewage treatment plant that will serve both cities”.
44. Id.
45. Howard LaFranchi, U.S., Mexico Unite to Take a Bite Out of Crime, CHRISTIAN SCIENCE
MONITOR, February 4, 1998, at 6.
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Mexicans, while more affordable medical goods and services have been used
to lure American shoppers into Mexico.46 This contrast is evident in Laredo
and Nuevo Laredo, where a 1993 survey counted 35 electronics stores on the
U.S. side and virtually none on the Mexican side, but found that medical
offices in Nuevo Laredo outnumbered those on the Laredo side 28-to-3.47
Cross-border complementarity is evident in other areas as well. As a matter of
course, downtown Laredo merchants flatten truckloads of cardboard boxes on
to specially designed tricycles, which are then taken across the border to a
recycling facility in Nuevo Laredo.48 The dynamic cross-border consumer
market provided Laredo, a relatively poor city by U.S. standards, with over
$11,000 in per capita retail sales in 1991.49
V. ENTER NAFTA: THE NORTH AMERICAN FREE TRADE AGREEMENT
Negotiated in 1992, NAFTA is a trilateral agreement between the United
States, Mexico, and Canada that is comprised of twenty-two chapters primarily
addressing trade in goods, services, and investment.50 NAFTA’s stated goals
include the facilitation of cross-border movement in goods and services,
promotion of increased investment opportunities, and perhaps most critically,
the elimination of barriers to trade.51
NAFTA Chapter 12 addresses cross-border trade in services, and in
Article 1202 provides that each party to the agreement shall accord the service
providers of the other party treatment no less favorable than it would provide
its own service providers.52 This Article applies to the free movement of
trucking companies across borders, except insofar as Article 2101(2) applies to
protect inconsistencies with local laws intended to ensure the health and safety
of consumers.53 NAFTA Annex I established the timetable for enacting the
liberalization of cross-border transportation services described in Article 1202.
Annex I set December 18, 1995, as the implementation date for access of
Mexican carriers to the border states of California, Arizona, New Mexico, and
Texas, with access throughout the United States to take effect on January 1,
2000.54
46. See Curtis, supra note 3, at 59-61.
47. Id. at 61.
48. Id. at 62.
49. Curtis, supra note 3, at 55.
50. See NAFTA, supra note 1, at chs. 1–9, 32 I.L.M. 605 (chs. 10–22); see also NAFTA
Implementation Act of 1993, 19 U.S.C. § 3301 (2000).
51. Carrie Anne Arnett, Comment, The Mexican Trucking Dispute: A Bottleneck to Free Trade. A
Tough (Road) Test on the NAFTA Dispute Settlement Mechanism, 25 HOUS. J. INT’L L. 561, 567
(2003).
52. Id. at 571.
53. Id. at 572.
54. Id. at 568.
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Interestingly, prior to 1982, Canadian and Mexican truck and passenger
bus carriers already had operated freely within the United States after
deregulation of its trucking industry in 1980 by the Motor Carrier Act.55 In
1982, however, Congress passed the Bus Regulatory Reform Act of 1982 (the
“Bus Act”) , which placed a moratorium on the entry of Mexican trucks into
the United States.56 The 1982 legislation grandfathered in the five Mexican
carriers that were already operating within the United States, but otherwise
instructed the Interstate Commerce Commission (ICC) to deny permits to all
Mexican carriers until it had determined that American carriers wishing to
operate in Mexico were treated “at least as favorably” by Mexico as its native
carriers.57 Facing a presidential veto, the proposed legislation was modified to
give the President authority to extend the moratorium as needed and – after
first notifying Congress of the proposed change – to lift the moratorium if he
found it to be in the national interest.58
NAFTA Annex I permitted the Bus Act status quo to remain in effect
until the scheduled implementation dates for greater access as provided for in
NAFTA, at which time the President would presumably lift the moratorium.
Except for those Mexican carriers grandfathered in by virtue of their pre-1982
U.S. operations, and another 160 or so Mexican carriers that were specifically
exempted, Mexican carriers were restricted to operating in “commercial zones”
associated with municipalities along the U.S.-Mexico border until the
moratorium was lifted.59
The commercial zones were originally defined by the ICC for economic
regulation purposes, and are often described as a 20-mile-wide swath along the
border from the Pacific to the Gulf of Mexico.60 However, the actual area
encompassed by the commercial zones varies from a 2-mile-wide strip in some
areas to as much as a 75-mile-deep expanse in others. The commercial zones
encompass nearly all of the urbanized areas in the border region, including a
four-county area of the Rio Grande Valley in Texas and the entire San Diego
metropolitan area, extending over fifty miles north of the U.S.-Mexico Border,
and nearly to the southern suburbs of Los Angeles.61 By 1996, over 11,000
55. Elizabeth Townsend, NAFTA, Mexican Trucks, and the Border: Making Sense of Years of
International Arbitration, Domestic Debates, and the Recent U.S. Supreme Court Decision, 31
TRANSP. L.J. 131, 146 (2004).
56. Id. at 147.
57. Bus Regulatory Reform Act of 1982, Pub. L. No. 97–261, 96 Stat. 1102, superseded by
Interstate Commerce Commission Termination Act of 1995, Pub. L. No. 104–88, 109 Stat. 803.
58. H.R. REP. NO. 97–780, at 38 (1982), as reprinted in 1982 U.S.C.C.A.N. 2342, 2349.
59. Burgess, supra note 5, at 296.
60. See Townsend, supra note 55, at 149; see Burgess, supra note 5, at 283 (citing the C.F.R.
formula used in determining the width of commercial zones proportionate to the size of municipalities).
61. NAFTA Stafety Stats, Commercial Zones United States/Mexico Ports of Entry,
http://ai.fmcsa.dot.gov/International/border.asp?redirect=commzone.asp (last visited Nov. 1 2007) (Per
the C.F.R. formula, the commercial zone of the San Diego metropolitan region extends to the farthest
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Mexican carriers operated within the commercial zones.62
Meanwhile, long after the passage of NAFTA, the Interstate Commerce
Commission Termination Act of 1995 (ICCTA) modified the moratorium
language of the Bus Act so that the President could lift the moratorium on
movements beyond the commercial zones if removal “[was] consistent with
the obligations of the United States under a trade agreement or with United
States transportation policy.”63 The changes in ICCTA appeared to give the
President explicit authority to implement the provisions of NAFTA Annex I.
But to date, the barriers to cross-border trucking have not been lifted, despite
attempts by President George W. Bush to do so.64
VI. LEGAL STATUS OF NAFTA: THE LAW OF THE LAND?
The United States Constitution affords treaties the full force and effect of
law.
Strictly speaking, NAFTA is not a treaty in constitutional terms
because it did not pass the Senate by a two-thirds vote.66 NAFTA was
negotiated using the “fast-track authority” given to the President in the
Omnibus Trade and Competitiveness Act of 1988, which permitted the
President to negotiate a trade agreement with Congressional participation and
guaranteed that subsequent enabling legislation would be acted upon by
Congress, without amendment, within 60 days of being submitted for
Congressional approval.67 The NAFTA enabling legislation – the NAFTA
Implementation Act – was passed by Congress in 1993, and though only
approved by a simple majority in both houses of Congress, it nonetheless
affords NAFTA status as “the supreme Law of the Land,” and in terms of U.S.
law is treated the same as an international agreement reached by other
means.68
The U.S. recognizes the customary international law principle of pacta
sunt servanda, or “agreements must be kept,” so the failure of the United
States to abide by the terms of NAFTA is a clear abrogation of its legal duty to
65

municipal boundary of any municipality any portion of which lies within a 20-mile radius of any point
within the City of San Diego municipal boundary. Similar radii, proportionate to the population of the
base municipality per the C.F.R. formula, exist for all U.S. Ports of Entry on the U.S.-Mexico border).
62. U.S. GEN. ACCOUNTING OFFICE, COMMERCIAL TRUCKING: SAFETY AND INFRASTRUCTURE
ISSUES UNDER THE NORTH AMERICAN FREE TRADE AGREEMENT 3 (1996).
63. 49 U.S.C. § 13902(c)(3) (2000).
64. See Roadblock, WALL STREET J., Sept. 13, 2007, at A16, available at
http://online.wsj.com/article/SB118964410280325865.html.
65. U.S. CONST., art. VI, cl. 2.
66. Katharine G. Shirey, International Implications: The Elephant in the Living Room in Public
Citizen V. Department of Transportation, 34 ENVTL. L. 961, 979 (2004).
67. Id. at 987
68. Id. at 979-80.
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the agreement’s other signatories.69 On the other hand, according to other
established principles of U.S. domestic law, congressional legislation later in
time takes precedence over earlier legislation, including international
obligations.70 Under this theory, any later conditions imposed by Congress
take precedence over NAFTA obligations and are legally binding on the DOT
under U.S. law. This obvious tension between domestic and international law
has not been resolved, despite the determination of the NAFTA Chapter 20
panel, which will be discussed later. Ultimately political channels seem likely
to dictate the outcome of the trucking dispute – more so than any legal
mechanism currently available.
VII. CROSS-BORDER TRUCKING UNDER NAFTA
The debate about whether to allow Mexican trucks into the United States
has raged for over two decades and predated NAFTA.71 However, when the
December 18, 1995, NAFTA Annex I deadline passed and Mexican carriers
were still not permitted to operate outside the commercial zones within the
Unites States, Mexico initiated a Chapter 20 procedure against the United
States. NAFTA Chapter 20 provides a dispute resolution mechanism for
disputes between party nations.72 Despite U.S. arguments that the language
contained in Annex I was suggestive rather than mandatory, the arbitration
panel agreed with Mexico that the U.S. was obligated to afford Mexico’s
carriers equal access to U.S. roads.73 Language in NAFTA Article 1202 limits
the requirement of equal treatment to “like circumstances,” but the arbitral
panel made clear that mere differences in regulatory systems were not
sufficient to support the general moratorium on Mexican trucking in the U.S.74
The panel did recognize, however, that equal treatment in all senses was not
necessary required, and that NAFTA Article 904 allowed the U.S. to impose
legitimate safety requirements.75 Mexico’s decision to bring a NAFTA case
against the United States was the result of a politically motivated delay within
the Clinton Administration.76
On December 4, 1995, only weeks before the border states were to be
opened, Secretary of Transportation Federico Peña issued a press release
announcing that regulations were in place for a smooth transition to cross-

69.
70.
(1987).
71.
72.
73.
74.
75.
76.

Id. at 983.
RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 115(1)(a)
Townsend, supra note 55, at 132.
Id. at 139.
See Id. at 140.
See Id. at 141-42
Id. at 144-45.
See Id. at 153 (illustrating the Teamsters involvement with the Clinton administration).
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border trucking.77 On December 12, 1995, President Clinton received a letter
from the Teamsters and other labor groups about safety concerns with the
cross-border trucking program.78 Only three days later, Secretary Peña issued
a second press release announcing that the border would remain closed.79 The
next day, Mexico filed its NAFTA case against the U.S.80
Despite the clear mandate of NAFTA Annex I and the arbitral panel
decision, the border remains closed to trucks from Mexico outside of the
commercial zones. Still, the failure of the parties to implement the findings of
the arbitral report is not conclusive evidence that the dispute resolution
procedures contained within NAFTA81 are faulty or inadequate. If Mexico had
chosen to do so, NAFTA permitted it to retaliate against the United States if no
suitable resolution could be reached within 30 days of the NAFTA Chapter 20
panel report being issued.82 Following the arbitral panel’s decision against the
United States, action permitted under NAFTA articles 2018 and 2019 would
have entitled Mexico to approximately $5 billion in sanctions in the form of
protective tariffs against the United States.83 However, repeated assurances
from President George W. Bush that the U.S. would comply with its NAFTA
obligations have so far stalled any further action from the Mexican
government.84
VIII. NAFTA AND TRADE: THE FOURTH NAFTA PARTY
Meanwhile, as the cross-border trucking debate rages on, so does the
cross-border economy. In the end, international boundaries are merely lines
drawn by men on a map and they have seldom been able to constrain the more
organic development of urban areas and economies.85 The border economy
flourished in the second half of the 20th Century and many cities that would
probably not even exist without the border became dynamic urban areas of
their own.86 Tijuana, San Diego’s border twin, grew from a hamlet of 16,500
people in 194087 to a bustling city of over 1.3 million in 2005.88 Similarly,

77. Id.
78. Id. at 154.
79. Id.
80. Id.
81. See David A. Gantz, Dispute Resolution Under the NAFTA and the WTO: Choice of Forum
Opportunities and Risks for the NAFTA Parties, 14 AM. U. INT’L. L. REV. 1025, 1030 (1999) (listing
the various NAFTA dispute resolution procedures).
82. Id. at 1039.
83. Dana T. Blackmore, Continuing to Put the Brakes on Mexican Truckers: Will the U.S. Ever
Implement NAFTA Annex I?, 9 L. & BUS. REV. AM. 699, 721 (2003).
84. Id.
85. Brown, supra note 8, at 108.
86. See id. at 110-11.
87. Id.

3-BUTZIN_FINAL.DOC

2007

6/19/2008 12:03:40 PM

NAFTA and the Mexican Truck Plan

75

Ciudad Juárez grew from 20,000 to 1.3 million (and by some estimates, as high
as 1.8 million) over the same time period.89 And though, like most border
towns, Juárez’ population greatly exceeds its northern counterpart, El Paso, the
interconnectedness of the U.S.-Mexico border region has led to the
development of some of the world’s premier binational metropolitan
economies.90 NAFTA has transformed this transnational economy and still
has the potential to do so further.
In 2001, NAFTA Article 303 eliminated the duty drawbacks for taxes
paid on inputs from non-American sources.91 The elimination of the duty
drawback was intended to encourage greater use of North American
manufacturing inputs in the maquiladoras.92 When Article 303 came into
force, it had the effect of increasing costs for some Asian and European-owned
maquiladoras by 20% overnight, which resulted in some shutting down
altogether. Mexico’s subsidy of the maquilas is now subject to NAFTA’s “rule
of origin,” which only allows preferential treatment for goods of North
American origin.93 Nevertheless, the maquilas retain some benefits for
manufacturers. First, import duties on intermediaries are deferred until the
final product is exported to the United States.94 Also, maquilas have
traditionally been exempted from paying Mexico’s value added tax.95 Most
importantly, companies utilizing maquilas can still benefit from the duty
drawbacks for products exported to non-NAFTA countries, and can similarly
benefit from free-trade agreements between Mexico and other Latin American
nations.96 As such, it is unlikely that the maquiladoras will be phased out in
the immediate future.
However, while total maquiladora employment (primarily in the border
region) grew from 540,000 in 199397 to 1.35 million in 2000, that figure had
dropped to 1.14 million by 2004.98 While most economists attribute the loss to
the post-September 11 recession in the United States and note that employment
has since stabilized, stiff competition from overseas producers, particularly

88. Tijuana, WIKIPEDIA, http://en.wikipedia.org/wiki/Tijuana#External_links (last visited Oct. 24,
2007).
89. Brown, supra note 8, at 110-112 (discussing population growth in Juárez’).
90. Id. at 112. (attributing the economic growth in Juárez’ to corss-border trade and the maquila
industry).
91. NAFTA supra note 1, art. 303.
92. See Eaton, supra note 22, at 750.
93. Id. at 749-50
94. Id.
95. Id. at 747-48
96. See Id.at 750
97. Gary Hufbauer and Jeffrey Schott, NAFTA REVISTED: ACHIEVEMENTS AND CHALLENGES 50,
104 (Institute for International Economics, 2005).
98. Id. at 104.
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China, should prompt the border regions to evaluate current developments
related to NAFTA and the cross-border trucking program in light of how best
to continue the economic growth they have enjoyed in the last half century.
Particularly, the border region should consider whether there may be regional
advantages that can be capitalized upon by further delaying implementation of
some portions of NAFTA because, as some authors have suggested in
reference to the disparate benefits of free trade agreements across regions, a
“more level and compact landscape is not an advantage to everyone.”99
Few question that NAFTA has greatly stimulated trade between the U.S.
and Mexico since its inception in 1993, but the growth in trade has been
surprisingly localized, leading some to comment that the border region itself is
the “Fourth Party” to the NAFTA agreement.100 Overall, U.S. merchandise
trade with Mexico, approximately 80% of which is truck trade, increased from
$38.6 billion in 1993 to $161.5 billion in 2002.101 However, the majority of
this trade is confined to the border region. In 2002, nearly 60% of cargo
shipments between the U.S. and Mexico did not leave the border state region
of the two countries.102 This is not surprising because many trade sectors are
acutely distance-sensitive and wage differentials between border and nonborder locations have been too small to offset other border advantages.103 This
fact led some experts to predict, even before NAFTA was enacted, that it
would have spillover effects on the Southern California-Baja California urban
system and would increase trade and transborder labor mobility.104 In effect,
as one author correctly predicted, NAFTA so far has been “primarily a free
trade agreement between Northern Mexico, California, and Texas.”105 The
macroeconomic benefits of NAFTA have effectively filtered down to the
border region, while at the same time, the commercial zones may have
absorbed much of the immediate benefit and slowed its spread to the wider
U.S. and Mexican economies.

99. Kenneth D. Boyer, American Trucking, NAFTA, and the Cost of Distance, 553 ANNALS AM.
ACAD. POL. & SOC. SCI. 55, 65 (1997).
100. Brown, supra note 8 at 105.
101. Bureau of Transportation Statistics, U.S. Merchandise Trade with Mexico by Truck,
http:/www/bts.gov/programs/international/transborder/reports/us_mex_2002_Truck.html.
102. Bureau of Transportation Statistics (BTS), North American Merchandise Trade by U.S. State
by
Truck,
http://www.bts.gov/programs/international/transborder/reports/annual02/state/us_trade2002_trk.html.
103. Jane R. Rubin–Kurtzman, Roberto Ham–Chande & Maurice D. Van Arsdol, Jr., Population in
Trans–Border Regions: The Southern California–Baja California Urban System, 30 INT’L MIG. REV.
1020, 1037 (1996).
104. Id.
105. Id.
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IX. MEXICAN TRUCKING TODAY
Because the majority of Mexican trucks currently are not permitted
outside of the commercial zones, a complicated “drayage” system has evolved
at the border for goods destined in the United Stated beyond the confines of the
commercial zones.106 Goods are shipped first from their Mexican point of
origin using Mexican long-haul carriers.107 At a drayage yard near the border,
trailers are then transferred to a short-haul Mexican drayage truck.108 These
trucks are typically older and are used solely for the time-consuming border
crossing, where Mexican carriers are loath to use their best equipment.109
Drayage trucks are often forced to stop as many as eight times during the
border crossing: first, by Mexican customs brokers; second, at the toll station
of the international bridges; third, at the U.S. Customs/Immigration and
Naturalization Service (INS) station; fourth, for the primary inspection; fifth,
for a secondary inspection; sixth, supplemental vehicle or drug inspections by
U.S. federal, state, or local authorities; seventh, exit review of final papers; and
eighth, for random safety inspections within the commercial zones.110
Ultimately, when the drayage trucks finally reach the U.S. side the trailers are
again transferred, this time to a U.S. long-haul carrier that will transport the
goods to their final destination in the U.S.111 Drayage trucks return to Mexico
empty, and contribute greatly to the congestion at the border, especially in
Laredo, where the majority of cargo destined for points beyond the commercial
zone crosses the border.
The Mexican drayage trucks are also notorious for their failure rates at
U.S. inspection stations, which ranged anywhere from 36-to-50% between
1996 and 1999.112 However, contrary to the contentions of many who would
argue against cross-border trucking, the drayage trucks are not representative
of the overall Mexican trucking fleet, and many safety violations are in fact
only minor shortcomings. Indeed, Mexican trucks that were “grandfathered”
in because they received operating permission prior to the Bus Regulatory
Reform Act of 1982 are already operating within the U.S., as are trucks using
U.S. roads as a “land bridge” to Canada and those with U.S. citizens as
majority owners (despite the fact that the carriers themselves are domiciled in
106. Hale E. Sheppard, NAFTA Trucking Dispute: Pretexts for Noncompliance and Policy
Justifications for U.S. Facilitation of Cross–Border Services, 11 MINN. J. GLOBAL TRADE 235, 258
(2002).
107. Id.
108. Id.
109. Id.
110. Christopher Stoltz, NAFTA, The United States, Texas, and Mexico: Problems Facing
Commercial Vehicles at the Border and What is Being Done to Ensure Safety on the Roadways, 6 TEX.
TECH. J. TEX. ADMIN. L. 165, 178–79 (2005).
111. Sheppard, supra note 104, at 158.
112. Id.
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Mexico).113 There is no evidence to indicate that these carriers and their
vehicles, which are more representative of the Mexican long-haul trucking
fleet than the much maligned drayage trucks, have worse safety records than
those of U.S. long-haul carriers.114
X. WHY IS THE BORDER NOT OPEN? THE CONTINUING SAGA
Many justifications are given by the U.S. Congress for refusing to allow
the border to open. After the NAFTA panel’s decision against the U.S., the
Department of Transportation’s Federal Motor Carrier Safety Administration
(FMCSA) went back to the drawing board to develop rules to govern the safety
of Mexican trucks crossing the border.115 Following the decision of the
arbitral panel, Congress had conditioned DOT funding for carrying out the
panel’s mandate on the promulgation of rules for Mexican trucks to operate
safely within the United States.116 The panel decision only forbade a blanket
exclusion of all Mexican trucks pursuant to NAFTA, but allowed the U.S. to
determine on a case-by-case basis whether the trucks were suitable to meet
applicable U.S. safety standards.117
In May 2001, FMCSA published three proposed rules, including two to
directly regulate Mexican motor carriers – the “Application Rule” and the
“Safety Rule” – for public comment.118 The Application Rule required proof
of ability to meet safety regulations, insurance, audits, registration as a
certified Mexican carrier, and regular inspections.119 The Safety Rule
provided further intensive inspections for the first 18 months of provisional
authority to operate within the U.S. and guaranteed that Mexican trucks would
meet the same safety requirements as U.S. carriers.120 The third proposed rule
– the “Certification Rule” – outlined procedures for the certification of
auditors, investigators, and inspectors conducting inspections of vehicles,
carriers, and drivers. With the necessary controls set for implementation,
President Bush announced his intention to open the border by early 2002 and
requested funding from Congress to implement the FMSCA’s proposed
inspection program.121 Acknowledging its action was in direct violation of
113. Id. at 263.
114. Id. at 261.
115. Application by Certain Mexican Motor Carriers to Operate Beyond U.S. Municipalities and
Commercial Zones on the U.S.–Mexico Border, 66 Fed. Reg. 22,371 (proposed May 3, 2001)
[hereinafter FMCSA Proposed Rules] (to be codified at 49 C.F.R. pt. 365).
116. Shirey, supra note 66, at 981.
117. Id.
118. See FMCSA Proposed Rules, supra note 113, at 22,371 (discussing rules involving application
forms and safety standards for trucks operating in interstate commerce in the United States).
119. Id. at 22,373.
120. Id.at 22,374.
121. Townsend, supra note 55, at 166.
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NAFTA, on June 26, 2001, the U.S. House of Representatives nonetheless
voted to prevent the Bush Administration from using any funds in 2002 to
process applications from Mexican trucking firms.122
An agreement was later reached on November 30, 2001, which led to a
compromise funding solution for border safety.123 By March 22, 2002,
President Bush announced a twenty-two point “Smart Border” plan, leading to
the President finally lifting the moratorium on November 27, 2002, ordering
the DOT to process Mexican carrier applications.124 The Teamsters and
environmental groups immediately requested and received an emergency stay
from the Ninth Circuit Court of appeals, citing the DOT’s alleged failure to
conduct an Environmental Impact Assessment (EIS) pursuant to the National
Environmental Policy Act (NEPA).125 On June 7, 2004, a unanimous Supreme
Court reversed the Ninth Circuit, paving the way for the eventual revival of the
cross-border trucking program, two years after it appeared the border might
finally open.126
XI. MEXICAN OPPOSITION
Despite the perpetual delays on the U.S. side to allowing Mexican
trucking on U.S. roads, perhaps in part because of the misperception that goods
traffic is largely a one-way Mexico-to-U.S. flow, discussion is muted about the
likelihood of U.S. carriers being given reciprocal access within Mexico.
Indeed, cross-border trucking is “extremely unattractive” for many established
interests on the Mexican side of the border as well.127 Mexican truckers argue
that it will never be economical for them to operate long-distance routes to the
Mexican carriers are significantly smaller and are
United States.128
handicapped by disadvantageous financing availability. Further, Mexican
truckers spend up to 30% of earnings on maintenance, far in excess of their
U.S. counterparts.129 Fearing direct competition with U.S. carriers, the
Mexican trucking organization Cámara Nacional De Autotransporte De Carga
(CANACAR), which represents 78% of commercial rigs in Mexico, has
successfully lobbied to prevent opening the border to U.S. carriers operating in
Mexico and has threatened to strike if the border is opened.130 CANACAR

122. Id. at 165.
123. Id. at 174.
124. See id. at 173-78.
125. Public Citizen v. Dep’t. of Transp., 316 F.3d 1002, 1009 (9th Cir. 2003).
126. Public Citizen v. Dep’t. of Transp., 541 U.S. 752, 752 (2004).
127. Sheppard, supra note 104, at 271.
128. Id. at 272.
129. Id.
130. See id. (discussing requests by Mexican organizations to keep the border closed for a period of
five years).
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has gone so far as to suggest abandoning the cross-border trucking provisions
of NAFTA altogether – an idea this note will consider further.131
CANACAR’s official comment on the FMSCA’s proposed safety rules
in 2001, however, complained that “consciously or unconsciously, all three of
FMCSA’s [proposed rules] unfortunately are permeated with anti-Mexican
sentiments . . . disguised in the form of concern for highway safety [and] based
on false assumptions.”132 CANACAR’s concern about unfair treatment and
discrimination against Mexican nationals has parallels – and finds some
justification – on the U.S. side of the debate. Some authors have written of the
“nativistic racism” that pervades over the NAFTA debate.133 Indeed, there is
an inherent tension between U.S. border policy related to immigration, which
seeks to restrict cross-border movement, and NAFTA’s goal of easing crossborder movement.134 Further, there is some evidence that NAFTA-related
trucking may in fact be an increasingly preferred vehicle for human trafficking
across the U.S.-Mexico border.135 While it is outside the scope of this note,
there can be no denying that nationalistic feelings will play a major role in the
political destiny of the cross-border trucking program.
In considering the mixed feelings within Mexico about the cross-border
trucking provisions of NAFTA, it is important to also consider that the vibrant
north of Mexico has transformed Mexican politics. Probably led in part by
border communities that had tired of the “viceroys” of Mexico City and the
political dynasty of the Institutional Revolutionary Party (PRI), the right wing
National Action Party (PAN) won the Mexican presidency in 2000 after 71
years of PRI rule.136 In the 2006 presidential election, Felipe Calderón and the
PAN won a second consecutive presidential victory by the slimmest of margins
over Andrés Manuel López Obrador, the former mayor of Mexico City, and his
Party of the Democratic Revolution (PRD). The border states and their everchanging demographics, influenced by strong connections to the United States,
were the driving force behind the right-wing PAN’s victory; the PAN won
every border state by significant margins, while losing the Distrito Federal and
most of the poorer southern states by similarly large margins. The shift to
conservative rule in Mexico may harden the positions of organized labor

131. Townsend, supra note 55, at 186.
132. Safety Monitoring System and Compliance Initiative for Mexico–Domiciled
Motor Carriers Operating in the United States, 49 C.F.R. § 385 (2001).
133. Gallegos, Border Matters: Redefining the National Interest in U.S.–Mexico Immigration and
Trade Policy, 92 CAL. LAW REV. 1729, 1740-41 (2004).
134. Id. at 1751.
135. Id.
136. See Mexico’s New Frontier, THE ECONOMIST, Feb. 8, 1997, at 41 (speculating prior to the
election on demographic shifts in Mexico’s northern states and the PAN’s electoral prospects as a
result);
see
Instituto
Federal
Electoral,
2000
Election
Results,
http://www.ife.org.mx/documentos/RESELEC/esta2000/comp_test/reportes/centrales/Presidente.html
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interests – as it has done in the U.S. – and make cross-border trucking more
difficult to implement, despite the subtle ideological shift that continued
migration toward the U.S. border region seems to foster within the Mexican
electorate.
XII. ONGOING U.S. OPPOSITION
Many commentators have speculated that if the border was ever likely to
open, it would happen under the George W. Bush administration.137 President
Bush, a former Governor of Texas, has been a consistent advocate of free trade
generally and cross-border trucking in particular and has tried on multiple
occasions to lift the moratorium on cross-border trucking and honor the United
States’ obligations under NAFTA Annex I.138
The USDOT announced on February 22, 2007, that it had come to an
agreement with Mexico that would allow on-site inspections of Mexican
carriers to verify compliance with a 37-point compliance program DOT
On
developed in response to Congressional concerns about safety.139
February 23, 2007, DOT announced that procedures had been implemented to
meet all 22 safety requirements set forth by Congress in 2001 and that it would
initiate a pilot program for 100 Mexican trucking companies to enter the
United States, with reciprocal rights planned for 100 American carriers.140 An
article in the Washington Post the following day contained criticism of the
move, with the Teamsters claiming that the DOT was “playing a game of
Russian roulette on America’s highways.”141 Even so, in an editorial on
March 8, 2007 entitled “Let the Trucks Roll,” the Washington Post stated its
support for the pilot program.142 The following week, Teamsters President
James Hoffa penned a response, again railing against the government’s
“dangerous experiment” with Mexican trucking.143
Not surprisingly, by March 22, 2007, a Senate committee had halted the
program to open the border to Mexican trucks, and on March 29, 2007, U.S.

137. See Blackmore, supra note 83, at 710.
138. See Id. at 709.
139. Press Release, U.S. DOT, U.S. Officials Will Travel to Mexico to Conduct On–Site Safety
Audits of Trucking Companies As Part of New Program Announced Today, (Feb. 22, 2007). (on file
with author). See also Cross Border Truck Safety Inspection Program, U.S. DEPARTMENT OF
TRANSPORTATION, http://www.dot.gov/affairs/cbtsip/inspchecklist.htm (last visited Oct. 24, 2007)
(listing 37-point inspection program).
140. Press Release, U.S. DOT ,New Program to Allow U.S. Trucks Into Mexico For the First Time
Ever Change the Way Some Mexican Trucks Operate Within the United States, (Feb. 23, 2007).
141. Leslie Miller, Cross–Border Trucking Plan Draws Criticism, THE WASHINGTON POST, Feb.
24, 2007, at D03..
142. See Editorial, Let the Trucks Roll, THE WASHINGTON POST, Mar. 8, 2007, at A22.
143. James P. Hoffa, Letter to the Editor, Trucks Not Ready for Our Roads, THE WASHINGTON
POST, Mar. 15, 2007, at A18.
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Representative James Oberstar (D-MN) gave testimony in the House to
support his proposed Safe American Roads Act of 2007, which would further
delay the cross-border trucking program by restating the DOT safety
requirements, adding a public comment period, and permanently delaying the
program until Mexico is prepared to grant immediate reciprocal access to U.S.
companies.144 Oberstar noted that Mexico is currently unable to grant licenses
to U.S. carriers and needs at least 6 more months before it will be prepared to
do so.145
After President Bush vetoed the supplemental funding bill for the Iraq war
containing Oberstar’s additional criteria for initiating the pilot program –
importantly, including the requirement that Mexico concurrently grant equal
access to U.S. carriers –the House Transportation and Infrastructure
Committee on May 2, 2007, proceeded to vote 66-0 in favor of opening the
border to a maximum of 1,000 trucks for the pilot program. In the meantime,
however, on April 23, 2007, the Teamsters and a coalition of environmental
and labor groups filed suit against the DOT and FMCSA seeking an injunction
for DOT’s alleged failure to provide the requisite public notice of the proposed
pilot program.146 At this point, it is unclear whether cross-border trucking may
be in sight for 2007. Still, with the next presidential election looming and
opposition to the program as fierce as ever, it seems unlikely that either party
will “rock the boat” and initiate this controversial program in the foreseeable
future.
XIII. MEANWHILE, BACK ON THE BORDER: MEASURED PROGRESS IN BORDER
LOGISTICS
Unsurprisingly, the largest barrier to the full integration of transborder
cities is not the lack of a cross-border trucking program, but rather the
logistical nightmare of crossing the border. Following September 11, 2001,
total trade with Mexico by land modes decreased by over $11 billion, due in
large part to excessive delays at the border.147 Wait times in excess of two
hours were commonplace in late 2001, bringing trade almost to a halt.148
Fortunately, with the advent of technological innovations there is hope that a
more efficient border crossing procedure can take the place of constructing
144. Press Release , House Transportation and Infrastructure Committee, Floor Statement of
Chairman Oberstar Regarding the Safe American Roads Act of 2007, (March 29, 2007).
145. Id.
146. Sierra Club v. U.S. Dep't of Transp., No. C 07–2210 (N.D. Cal. filed April 23, 2007. A
decision in this case has been reached as of the date of this publication. See Sierra Club v. U.S. Dep't of
Transp. No. 07-73415 (9th Cir. Aug. 30, 2007) (order denying Sierra Club's request for a preliminary
injunction).
147. Daniel C. Stiles, Border Crisis: Time for a New Collective Review of Tri–Nation Border
Security, 29 TRANSP. L. J. 299, 302 (2002).
148. Id.
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ever greater border crossing facilities and infrastructure, for which funding has
thus far been scarce. Furthermore, if elimination of the costly drayage system
is the primarily rationale for implementing the contentious provisions of
NAFTA Annex I, perhaps technological innovations for border crossing can
reduce the incentive to use an intermediary vehicle and reduce border
transactions to a single exchange between Mexican and U.S. long-haul carriers
– no more onerous than the intermodal exchanges used in the transport of
nearly every other good imported into the United States.
The main strategies being employed by Customs and Border Protection
(CBP) to increase the speed and efficiency of processing incoming trucks at
the U.S.-Mexico border are a forced transition to electronic automation and
advance inspections. First, trucks are now required to submit manifests
electronically before reaching the border. Further, as part of the Free and
Secure Trade (FAST) program, trucks are being outfitted with electronic
transponders that allow instant identification of the vehicle and link it to a
manifest the carrier must submit ahead of time. The Customs Trade
Partnership Against Terrorism (CTPAT) program purports to secure the supply
chain, and includes CBP inspectors at manufacturing facilities in foreign
countries ensuring that proper security measures are in place before trucks
reach the border. Manufacturers who are part of the CTPAT and FAST
programs receive expedited services at the border, fewer inspections, and
according to CBP, will normally face waits at the border of less than 5
minutes. These improvements provide cause for hope that border delays will
soon no longer be major burdens to cross-border freight movement and
infrastructure constraints can be disregarded as major considerations in
selecting appropriate border policies.
XIV. TRANSBORDER CITIES – PORT CITIES: SO WHAT ABOUT THE CROSSBORDER TRUCKS?
So what does the future of the cross-border trucking program mean for the
cities of the border region? So far, NAFTA seems to have benefited the border
regions greatly, and the continued use of commercial zones seems to do the
same. The City of Laredo has expressed direct concern that the cross-border
trucking program could diminish the city’s importance as a trade hub and
major port.149 Is Laredo’s fear of being bypassed rational? The Free Trade
Alliance San Antonio has already successfully lobbied to be the first nonborder city to receive a prototype of the North American Trade Automation
Protocol (NATAP), which facilitates the electronic transmission of
standardized import-export information via the Internet.150 However, others
149. Jim Yardley, Truck–Choked Border City Fears Being Bypassed, NEW YORK TIMES, Mar. 15,
2001, at A1.
150. Michael R. Skahan, Comment, The NAFTA Trucking Dispute with Mexico: Problem? What
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have argued that existing infrastructure and established business relationships
with customs brokers protect the status quo in Laredo and other border towns,
despite the additional costs the drayage system imposes on carriers.151
American drivers also frequently get paid by the mile, and so have a strong
motivation to carry loads to Laredo152, for example, rather than unloading to a
Mexican carrier in Dallas, even if Dallas is a more strategic transfer point and
logical site for a regional distribution center.
Port cities have always been the some of the most dynamic on earth, and
while a traditional port could not be disconnected from its city, the crossborder trucking program presents that very possibility for many of the cities on
the U.S.-Mexico border – cities whose very existence has been defined by the
border for decades. Even within the border region, however, there are
differences of priority. For example, Laredo, the top gateway into the U.S. for
Mexican trucks, is more port than city. This is distinguishable from Tijuana,
which primarily serves the Southern California market with its industries, and
otherwise is an integral player in the San Diego metropolitan area. Juárez’
interests probably lie somewhere in between Laredo’s and Tijuana’s. While it
is part of a vital interconnected metropolitan area, its industries also depend on
distribution of goods to a much broader area than Tijuana’s. So, while the
border region as an identifiable, unique area certainly has interests that differ
from those of the national governments, each metropolitan area, in looking out
for itself, should have somewhat different goals in mind.
Even so, better cross-border integration, vital to all trans-border
metropolitan areas, should be a goal of both parties to the NAFTA agreement
because, with the vast majority of U.S.-Mexico trade beginning and ending in
the border region, it goes without saying that stronger cities will make for a
stronger international economy. Hopes of more integrated transportation
networks have long been one of the great promises of the NAFTA cross-border
trucking program.153 However, given the entrenched political opposition on
both sides to the cross-border trucking program and the promise of better
technology alleviating delays at the border – delays that provided much of the
incentive for the program in the first place – it is worth questioning whether
NAFTA Annex I is even necessary.
If lesser measures – for example, eliminating border delays enough that
utilizing drayage trucks no longer becomes necessary – can reduce
transportation costs and provide reliable “just in time” deliveries to the U.S.
side, perhaps the existing border zone commercial areas are adequate.
Eliminating the commercial zones in favor of free trucking could weaken the
Problem?, 5 NAFTA: L. & BUS. REV. AM. 603, 609 (1999).
151. Id. at 610.
152. Id.
153. See Eaton, supra note 22, at 808.
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cities that are the foundation of the border economy. And while there is
certainly a need to reduce costs so that the maquiladora sector can remain
competitive, the cross-border trucking program may not be the answer. In the
grand scheme of things, one expert noted, it may not “matter a great deal to the
U.S. economy whether [Mexicans] in Juarez or Nogales come across the
border [to their sister cities] on a regular basis … but for [the border]
economies these things are very important.”154 And, as one Laredo official
commented on the current system, “It’s not just what is most efficient, it’s
what makes everybody politically happy.” 155 With opposition against the
program firmly entrenched, technological solutions in sight, and the weakening
of border communities a real possibility if cross-border direct trucking is fully
implemented – a prospect already prophesied by credible U.N. population
forecasts – the trucking program of NAFTA Annex I may be a solution where
no real problem exists. In the end, cross-border trucking may not be in the best
interests of the flourishing cities of the U.S.-Mexico border region.156

154. David A. Gantz, Comparing the Southern Border to the Northern Border and the Issues to be
Dealt with at Each, 29 CAN.- U.S. L. J. 363, 369 (2003).
155. Skahan, supra note 148 at 610.
156. As of the time of printing, November of 2007, a Cross Border Demonstration Project for
Mexican trucking has been implemented, with five Mexican-domiciled carriers and three U.S.domiciled
carriers
currently
operating
throughout
both
countries.
FMCSA,
http://www.fmcsa.dot.gov/cross-border/cross-border-carriers.htm. Time will tell whether this
demonstration project leads to wholesale acceptance of Mexican trucking on U.S. roadways.
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Maki Gorchynksy*
On August 10, 2005, President Bush signed into law the Transportation
Equity Act of 2005, 49 USC § 30106, which effectively provided that in the
absence of negligence or criminal wrongdoing, motor vehicle rental and
leasing companies would no longer be liable for the negligence of their
customers.1 At the time 49 USC § 30106 went into effect, 15 states had laws
that threatened non-negligent companies with unlimited vicarious liability for
the negligence of their customers.2
In Graham v. Dunkley, the New York State Supreme Court, Queens
County, addressed the constitutionality of 49 USC § 30106, and whether it
preempted a New York state law that provided that the owner of a motor
vehicle was liable for the negligence of any person using the vehicle with the
owner’s permission.3 The court held that Congress had exceeded its commerce
power by passing 49 USC § 30106, and therefore the New York state law was
not preempted.

*
B.A. History, Spanish Literature, University of Colorado at Boulder. 2009 J.D. candidate, University
of Denver Sturm College of Law.
1. New Federal Statute Protecting Vehicle Leasing Companies From Vicarious Liability, F & P
Liability Dispatch (Franklin and Prokopik, Baltimore, MD), November 7, 2006.
2. Id.
3. Graham v. Dunkley, 827 N.Y.S.2d 513, (N.Y. Sup. Ct. 2006).
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In Graham, the plaintiff alleged that she was injured in an automobile
accident and filed suit against the driver, Rayon S. Dunkley, and “Nissan
Infinity, LT,” the registered owner and lessor of the vehicle at the time of the
accident. The plaintiff’s suit against NILT, Inc. was based on New York State
Vehicle and Traffic Law § 388 (“§ 388”), which provides that a motor vehicle
owner will be liable for the negligence of any person who operates the vehicle
with the implied or express permission of the owner. NILT, Inc. filed a preanswer motion for dismissal for failure to state a cause of action. NILT, Inc.
argued that Article VI of the Constitution (“the Supremacy Clause”) declares
that federal law “shall be the supreme law of the land,” and therefore dictated
that 49 USC § 30106 preempted § 388, and the plaintiff was left with no state
cause of action.4
Pursuant to the Supremacy Clause, federal law may preempt state law
when: 1) a federal law contains express preemption language; 2) federal law
completely occupies a field leaving no room for state law to supplement it; and
3) state law conflicts with a federal law. For federal law to preempt a state law,
the federal law must be constitutional. 49 USC § 30106 contained express
statutory language declaring that the owner of a motor vehicle who rents or
leases the vehicle shall not be liable under “the law of any State or political
subdivision thereof” for the damages to persons or property during the period
of the rental or lease, directly conflicting with New York State Vehicle and
Traffic Act § 388.5
Prior to the Graham decision, the case law concerning 49 USC § 30106
had not looked beyond the Supremacy Clause in its analysis, leaving
unaddressed the issue of whether Congress had exceeded its commerce power
in passing the law. Only months before the Graham decision, in Infante v. UHaul, the New York State Supreme Court, Queens County, held that 49 USC §
6
30106 preempted § 388. The Graham court went beyond the Supremacy
Clause, however, declaring that there is a strong presumption against
preemption, especially when a federal law affects “the States’ historic police
powers over the health, safety and welfare of its residents.”7 If a federal law is
unconstitutional, a preemption analysis becomes unnecessary.
State and federal courts have concurrent jurisdiction on federal
constitutional issues unless Congress expressly precludes jurisdiction for state
courts. The Graham court determined that since no federal legislation had
withdrawn its power to do so, it had jurisdiction to pass upon the
constitutionality of 49 USC § 30106. The court also noted that the plaintiff’s
case did not fall within the exclusive federal question jurisdiction of the federal

4.
5.
6.
7.

Id. at 517.
Id. at 516.
Infante v. U-Haul Co. of Florida, 815 N.Y.S.2d 921 (N.Y. Sup. Ct. 2006).
Graham, 827 N.Y.S.2d at 517.
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courts because NILT, Inc. had merely raised a federal defense to a state cause
of action. For a case to arise under federal law, a right or immunity created by
a federal law must be an essential element of the plaintiff’s cause of action, and
here the plaintiff was pursuing a state cause of action.
The Tenth Amendment provides that “the powers not delegated to the
United States by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.”8 In order for Congress to
pass a law, the Constitution must give it the power to do so.
The power of Congress to pass 49 USC § 30106 was ostensibly based on
its power under Article I, § 8 of the Constitution (the “Commerce Clause”).
The Commerce Clause gives Congress the ability to “regulate Commerce with
foreign Nations, and among the several States, and with the Indian Tribes.”9
The Supreme Court has held that in regards to commerce “among the several
States,” Congress may regulate: 1) the channels of interstate commerce; 2) the
instrumentalities (persons or things) of interstate commerce; and 3) activities
that “substantially affect” interstate commerce. Since the removal of vicarious
liability for those in the business of renting or leasing vehicles is neither a
channel nor instrumentality of interstate commerce, the discussion focused on
Congress’s ability to regulate activities “substantially affecting” interstate
commerce.10
The Graham decision refers to three “guiding principles” of contemporary
Commerce Clause jurisprudence: 1) Congress can regulate all activities,
including intrastate activities, which have a “substantial effect” on interstate
commerce; 2) effects on commerce that seem individually trivial may be
deemed “substantial” when aggregated; and 3) courts should defer to a
congressional finding that an activity “substantially affects” interstate
commerce if there is any “rational basis” for such a finding.11
Recent Supreme Court interpretation of Congress’s power to regulate
“activities that substantially affect” interstate commerce was addressed by the
Graham court, most notably the Supreme Court’s decisions in United States v.
Lopez and Gonzalez v. Raich.12 In Lopez, the Supreme Court found that
Congress had exceeded its commerce power by passing a law that made the
possession of a firearm in a school zone a federal offense. The Court rejected
as too attenuated the government’s argument that crime “substantially
affected” the functioning of the national economy, noting that if it were to
accept the government’s position, there would be little activity that Congress
could not regulate.
8.
9.
10.
11.
12

Id. at 519-20 (quoting U.S. CONST. amend. X).
Id. at 520 (quoting U.S. CONST. art. I, § 8).
Id. at 521.
Id. at 522 (citing Unites States v. Lopez, 514 U.S. 549, 558 (1995)).
Gonzales v. Raich, 545 U.S. 1 (2005); Lopez, 514 U.S. 549.
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Likewise, in Gonzalez, the Court rejected the government’s argument that
gender violence had a “substantial effect” on interstate commerce. The Court
held that congressional findings that led to the passage of a law that provided a
federal civil remedy for the victims of gender-motivated violence were based
on a “but-for causal chain from initial occurrence of violent crime . . .to every
attenuated effect upon interstate commerce.”13 The Court held that if such
reasoning were accepted, Congress would soon be able to venture into realms
traditionally controlled by the States, such as using the aggregate effects of
divorce and marriage to be able to regulate family law.
The Graham decision employed similar reasoning in holding that 49 USC
§ 30601 exceeded Congress’s commerce power. The court found that since §
388 is a statute that defines the scope of vicarious liability, it was not an
activity that had a substantial effect on interstate commerce, nor was there any
“rational basis” for 49 USC § 30106. The court reasoned that like the effects of
gender violence on the national economy, the effects of imposing vicarious
liability on the rental car industry were too attenuated to “substantially affect”
interstate commerce. The court declared that finding a rational basis for 49
USC § 30106 would require piling “inference upon inference in a manner that
would bid fair to convert congressional authority under the Commerce Clause
to a general police power of the sort retained by the states.”14
Furthermore, like family law, the substantive law of torts has traditionally
been regarded as an area left to the determination of the respective States. In
Erie R. Co. v. Tompkins, the Supreme Court held that Congress had “no power
to declare substantive rules of common law be they a commercial law or part
of the law of torts,” and since then federal courts have looked to the States for
the substantive law of torts.15 The Graham court found that Vehicle and
Traffic Law § 388 was part of New York State’s substantive law of torts,
codifying the imputed liability substantive tort doctrine of vicarious liability
attributable to motor vehicle owners. The court pointed to three instances in
which the Court of Appeals for the Second Circuit certified questions to the
New York State Court of Appeals concerning § 388, speaking to its
recognition as an important part of New York State’s substantive law of torts.
While the Graham decision arguably overlooks the contention that the
threat of vicarious liability may lead to higher costs in areas such as the
transportation of goods, which might therefore “substantially affect interstate
commerce,” it does provide an interesting model for jurisdictions that wish to
retain their imputed liability statutes. The constitutionality of 49 USC § 30106
remains far from settled, however, as evidenced by a recent decision

13. Graham, 827 N.Y.S.2d at 520 (quoting United States v. Morrison, 529 U.S. 598, 615-16
(2000) and H. R. Conf. Rep. No. 103-711, at 385).
14. Id. at 523 (quoting Lopez, 514 U.S. at 567).
15. Id. at 522 (quoting Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938)).
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subsequent to Graham in which 49 USC § 30106 was held to be a permissive
exercise of Congress’ commerce power.16 It is apparent that this issue will
continue to be litigated, and it may be some time before the reach of
preemption and the validity of 49 USC § 30106 is finally determined.

16
In Garcia v. Vanguard Car Rental USA, Inc., a federal district court judge found 49 USC § 30106 to
be within Congress’ commerce power, and that it therefore preempted vicarious liability claims under
the relevant Florida state statute. Garcia v. Vanguard Car Rental USA, Inc., 2007 WL 686625 (M.D.
Fla. March 5, 2007).

