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Innovative and Flexible Zoning Controls-Curbing Sprawl: The Observations
of a Pessimist-Few Decisions, Few Innovative Legislative Proposals

Introduction:

This workshop grew out of discussions Ed Ziegler and I had after last October’s RMLUI
conference; we both agreed that “sprawl” was the new buzzword; it was “in” in the planning and
land use control world to be against “sprawl”; and if you expressed your opposition to “sprawl”
in angry enough terms, or better yet, if you could document some of the “costs™ that “spraw]”
imposes, maybe no one would press you as to how one goes about dealing with, ending, or even
slowing down “sprawl”. In my view not much has changed in the intervening months—we’re still
loudly against it; but we have no idea how to end, or even how to seriously address it; and there
'~ is a growing body of evidence that the larger society, including many of our political and
administrative decision makers have a distinctly schizophrenic attitude towards “spraw P
they/we hate it—it’s the enemy, but we continue to foment it in a wide variety of large and small
ways: new interchanges on remote stretches of interstate type roads; water and sewer line
extensions into the next tier of unbuilt upon suburban and rural landscape; new school
construction on twenty acre sites on the edge of, or just beyond the edge of, the built-up portion
of town; the continuation of “big box” developments in almost all parts of the country; the
proliferation of 1, 2, 5, 10 acre minimum lot sizes in almost every state and in most jurisdictions

within each state; severe limitations (if not, prohibitions) in most states on clustering, planned
unit develoiaments, mixed use developments, multi-family hpusing, townhouse and hjghcr.rise !
developments; few, if any, incentives in most states ta build in-fill housing, or to build at higher

densities within core areas of a community. I could extend this list, but the point seems amply
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.made’ We are really of two minds with respect to “sprawl”; and though it’s currently fashion-
able to proélaim against it, many decision makers really don’t want to end it. There is no _
painless'way to address “sprawl”; there are no quick fix solutions; and changing behaviors,
changing historic development patterns is likely to be a difficult, a long-term proposition, and
politically unpopular—who needs it. So in spite of the current thetoric, “sprawl” is likely to be

with us for a long, long time-things may have to get much worse, before they start to get better.!

A Few Brighter Rays:

Having begun on this pessimistic (but perhaps realistic) note, it is appropriate to turn to a
range of more optimistic undertakings. At a macro (national) level, the APA’s two-volume,
Growing Smart Legislative Guidebook: Model Statutes for Planning and the Management of
Change (2002) offers a range of legislative models and commentary for putting in placela wide
range of sprawl prevention and sprawl mitigation str‘ategies.2 Several states and at least one
group of states have also reexamined their legislative and policy approaches to development
ﬁth an eye to reducing the propensity for sprawl. For example, Marylahd in 2001 put together

a short volume, Smart Growth in Maryland. The emphasis is on preserving open space and

' Many of these themes are more fully developed in Ziegler, Urbén Sprawl, Growth
Management and Sustainable Development in the Unites States: Thoughts on the Sentimental
Quest for a New Middle Landscape, 11 Va. J. Soc. Pol. & Law 26 (2003).

2 Stuart Meck was the General Editor of these materials, but these two volumes, several
years in preparation, are the work of literally hundreds of authors, commentators, committee and
working group members drawn from a national array of organizations, planners, lawyers,
academics, and political leaders dealing with these issues. The two volumes are available on
disc or in looseleaf hard copy format; the cost is nominal; for e-mail information g0 to:

growingsmart@planning.org. A careful reading of the Table of Contents, the Preface, and the
Introduction is recommended.
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channeling growth into existing communities.> In New England, the regional office of the EPA
sponsored a six state examination of organizational (structural local government changes) and
land use law changes aimed at facilitating better land use decision making and curbing sprawl;
a useful volume, Model State Land Use Legislation for New England, was published in.2003.4
Building on this research three participants in the effoﬁ refined and elaborated some of the
points and suggestions made with particular reference to a single state, Maine. Their work is
in the production stage of publication.’

In an effort to minimize (if not end) our propensities for further sprawl, all of these research
undertakings, not surprisingly, have several points in common. To begin with, there is little if
any continuing support for, or belief that, “large lot zoning” protects rural or agricultural
landscapes (and at least to some degree prevents urban sprawl); indeed, it is now increasingly
récognized that 1, 2, 5, and 10 acre minimum lot sizes are part of the problem, one of several

root causes of sprawl.® Instead of large minimum lot sizes, many municipalities are considering

* This volume can only be characterized as introductory; but it does give access to the
state’s website: www.smartgrowth.state.md.us which provides far more detailed information.
For example, to facilitate building rehabilitations in older neighborhoods, a new Maryland
Building Rehabilitation Code was promulgated in October, 2001. The stated purpose is to
overcome barriers to such rehabilitations caused by inconsistent, or frankly prohibitive, local
codes.

* These materials were prepared by the New England Environmental Finance Center, a
unit of the Muskie School of Public Service, University of Southern Maine, Portland, Maine.

* See Delogu, Saucier, & Merrill, Some Model Amendments to State Land Use Control
Legislation, forthcoming in 56 Me. L. Rev., Vol. 2 (2004).

S The tug-of-war with respect to these issues is not over, however; see, C & M Develop.
Inc. v. Bedminster Tp. Zoning, 820 A2d 143 (Pa. 2002)(state legislation sought to foster cluster

and mixed use developments; the local zoning body sought to foster continued agricultural use by

large lot zoning and agricultural use only set-asides; the state’s highest court while expressing a
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requiring clustering in rural settings as a way to allow the rural p;dperty owner to realize some of
the development potential inherenf in the land, and at the same time to preserve larger' more
meaningful blocks of the rural landscape.
Second, these research documents all recommend that a variety of steps be taken to
concentrate (and/or to increase fhe density of) development in already built-up areas of
a municipality. Mechanisms that facilitate so-called “in-ﬁll” housing, that allow so-called
“remnant” parcels of land to be utilized for development, that encourage higher density,
clustered, planned unit, and mixed use de{relopment in these built-up areas; and that create
more flexibility with respect to height, side yard, back yard, setback requirements, parking
requirements, etc. are all urged.
A third approach almost all of these research papers recommend involves the siting of low
and moderate income housing. They support it; they urge (and in some instances require) that
sites be provided for such housing, through zoning, in core (more built-up) areas of thé
municipality, usually on small loté (5,000-10,000 sq. ft.) or in even more dense town-house or
multi-family housing structures. The siting of such housing in close proximity to schools, shops,
churches, public facilities, existing infra-structure facilities where both dependence on the
automobile and development costs are reduced is an almost invariable component of these
recommendations.
A fourth feature of fhese anti-spréwl research papers and the mechanisms they would employ

focuses on urban “brownfield” restoration. There is hardly an urban city in the east and mid-

sympathy for agricultural land preservation found a 1 acre minimum lot size requirement
impermissible as applied.
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west (and, to a lesser degree perhaps, in all areas of the country) that does not have one or more
such areas. They are (and for a long time have been) the target of environmentalists and the EPA
for obvious health and safety reasons. But they have also become the focus of anti-sprawl urban
redevelopment activists because these “brownfields” often sit on close-in, old, but prime
industrial, waterfront, or rail yard properties. Their restoration is often technically and
economically feasible, and can be a key component to downtown revitalization efforts.’

A ﬁﬂh.common feature these research papers recommend is the creation of new fiscal
support mechanisms for both municipalities and private developers who participate in these
new anti-sprawl (smart growth) urban core oriented development/redevelopment strategies.

From shared cost arrangements, to direct state assistance, to TIF ’s, the range of incentivizing
mechanisms actually béing fashioned is varied and increasing.®

A range of other recommendations thaf some, if not all, of these research documents suggest

are worthy of brief mention; each is thought to be a part of the anti-sprawl effort. For example,

7 This certainly has proved to be the case in Portland, Maine, a city of only 65,000
population, where three separate “brownfield” restorations all within the most densely settled
peninsula area of the City are in various stages of progress, and where almost everyone agrees,
these restorations are a critical part of the City’s current and future economic well-being.

8 At least one of these mechanisms, the use of eminent domain powers to acquire land
needed for redevelopment projects that seem more private than public, is (quite appropriately, in
my view) reviving “public use, public purpose” debates that have been dormant for some time;
see Kanner, Scrutinizing ‘Public’ Use, The National Law Journal, April 22, 2002, also Aaron v.
Target Corp., 269 F. Supp.2d 1162 (Mo. 2003 )(injunction stayed condemnation proceedings—
taking for the Target Corp.was held not for a public use); Southwestern Illinois Development
Auth. v. National City Environmental LL.C, 768 NE2d 1 (Ill. 2002)(eminent domain taking for

racetrack parking held not to be for a public purpose); Georgia Department of Transportation v.
Jasper County, 586 SE2d 853 (So. Car. 2003) (taking for a private freight hauling company held

not for a public use); but see General Building Contractors, LLC v. Board of Shawnee County

Commyrs, 66 P3d 873 (Kansas, 2003)(taking for economic development meets public purpose
requirements).
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revitalized public transportation systems, downtown improvement districts, strengthened
community policing programs, urban open space ‘and trail programs are all thought to be a
necessary part of an enhanced (a more liveable) urban environment. Beyond the ufban boundary,
the preservation of what remains of our suburban and rural environment is increasingly éought to
be achieved not by large lot or agricultural only zoning but by far more effective and wide
reaching open space acquisition programs that rely on the spending powers of government, not

its regulatory powers.’

Some Disquieting Regulations and Cases:

If there are some hopeful signs in the overall effort to combat sprawl, there are still any
number of land 'usé regulations and cases that give one pause. For example in most states there
are still any number of jurisdictions where no single family housle can be built on a lot less than

one acre in size, and the majority of land is zoned for much higher minimum lot sizes; in such

towns cases like Board of County Com’rs of Teton County v. Crow' can arise~trophy lots give
rise to trophy houses; how big a trophy house is big enough? Is this something government

should concern itself with? Is this anti-sprawl, or about as far away from anti-sprawl as one can

get? In this case the County said an upper limit of 8,000 sq. ft. was big enough; the landowner

’ See Smart Growth in Maryland (2001), supra note 3, at 6, Preserving Open Space
(noting that 1.1 million acres of Maryland open space has been permanently preserved—one-fifth
of that in the last six years); see also, Maine Rev. Stat. Ann., tit. 5, §6200 et seq (creating a Land
for Maine’s Future Board and fund, which from 1987 to the present has been supported by over
$75 million in bonds issued to acquire easement and fee interests in unique, scenic, park, and/or
open space lands in all areas of the state).

065 P3d 720 (Wyo. 2003).




wanted a 12,000 sq. ft. house, and was willing to combine two lots to obtain the approval he
sought. Tile County said, No; it’s regulation was sustained. But in my view, Both the regulétion
and the case have an air of unreality; the issues raised are far removed from what most of us are
dealing with when we talk about lot size, house size, density of development, eté.

Some other examples: in many states there are Jurisdictions that do not enable or that actually
bar clustering, planned unit and/or mixed use developments; jurisdictioﬁs where in-fill
development on small lots, or building on irregularly shaped remnant parcels, is all but
impossible because setback, side yard, parking, and other requirements designed for larger lots
are rigidly applied in these inapposite settings.“ In other states outwardly committed to anti-
spravﬂ strategies, sprawl is encouraged by allowing jurisdictions to impose annual building |
permit limitations, so-called “caps” which are almost always set with little or no regard for
historic or preserllt. population growth in the town or region; such “caps” unless the enacting
jurisdiction has been besieged with growth and needs a cooling off period seem motivated By
little more than the exclusionary tenden;:ies of the community, and they almost certainly con-

tribute to sprawl as developers leap-frog the capped community in search of land not burdened by

' Even in settings where low and moderate income housing is being built, where lot sizes
are relatively small and higher density, anti-sprawl strategies seem to be in place, municipalities
at times become too rigid, too dogmatic; they run the risk of deterring (chilling) the very type of
developer and type of development they would foster. see Rumson Estates. Inc. v. Mayor &
Council of the Borough of Fair Haven, 795 A2d 290 (N.J. 2002)-here in a zone where lot sizes
as low as 5,000 sq. ft. were permitted, and house sizes were limited to 2200 sq. ft., a'developer
with three 9,000 sq. ft. lots sought to increase the size of the houses he was building to 2500 sq.
ft.—he was denied administratively; he litigates; he loses (the town’s house size limitation is
sustained even though there are internal inconsistencies with its rationale). But more
importantly, why is the Borough being so rigid; why not impart some upward flexibility to house
sizes, particularly on slightly larger lots; are its actions going to induce developers in the region
to produce more and better low and moderate income housing—I doubt it.
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such regulations. But in Maine the strategy has been sustained by the state’s highest court with
no consideration of the impermissible motives the drive the regulation, or the adverse conse-:
quences that flow from enactment, see Home Builders Association of Maine v. Town of Eliot.!
Finally, on these points: notwithstanding our anti-sprawl rhetoric, and/or the lessons of the
Mt. Laurel cases," there are stétes in which whole jurisdictions provide no appropriately zoned
land for low or moderate income housing; no-land for manufactured housing; no land for multi-
family housing units; and where regulations bar or make it extraordinarily difficult to build
elderly housing and/or rental housing units with three or four bedrooms. Such constraints on
housing can hardly be characterized as anti-sprawl-other motivations are clearly at work, .and
more importantly? these are not rare (one-off) occurrences. They are all too familiar in many

largely white, bedroom suburb type municipalities in all parts of the country.

Conclusion:
Being against “sprawl,” for “smart growth” is the planning rhetoric of the moment; like
“designing with nature” and “sustainable growth” the buzz words of just a few years ago, it’s

easier said than done. And we’re not quite sure how to do it; or even if we really want to do it

2750 A2d 566 (Me. 2000). “Caps” in Maine run as low as eight building permits per
year; initial legislative efforts to impose some limitations on the use of “caps” (a showing of
need, limiting their duration, and a mechanism to determine what the “cap” limit in a given town
should be) failed, see LD 1643, 120® Maine Legislature, August, 2001. Further efforts to
constrain the use of “caps” are outlined in the Delogu, Saucier, & Merrill article, supra note 5.
Some states are much less tolerant of “caps™; see, Beck v. Town of Raymond, 394 A2d 847
(N.H. 1978); Stoney-Brook Development Corporation v. Town of Freemont, 474 A2d 564 (N.H.
1984).

©® See Southern Burlington County NAACP v. Township of Mount Laurel, 336 A2d 713

(N. J. 1975); Mt. Laurel II, 456 A2d 390 (N.J. 1983).

-9-




because it seems to impinge on so many things we also seem to want—our own home out of the
hustle and bustle of the downtown, that second car, a bright new school with ballfields et al for
the kids, a camp or cottage in the mountains or by the shore. In short, whatever the benefits of
anti;sprawl regulations and/or policies, we are very ambivalent about such regulations and/or
policiés if they impinge on our way of thinking, on our bebavior; the other guy—he needs to
chénge his way of thinking, his behavior. But not me, and not now. One is reminded of the

“Pogo” comic strip, wherein he says: “I have seen the enemy; it is us.”
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