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Sprawl is a Conservative Fiscal Issue
Growth has helped fuel … unparalleled economic
and population boom and has enabled millions …
to realize the enduring dream of home ownership
… but sprawl has created enormous costs…
Ironically, unchecked sprawl has shifted from an
engine of … growth to a force that now threatens
to inhibit growth and degrade the quality of our
life.
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Agricultural Land Retention
Strategies

Regulatory Implementation Tools
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Ag Zoning Districts / Ag Preservation Strategies
Open Space and Environmentally Sensitive Land
Right-of-Way Preservation Ordinances / Future
Acquisitions Map
Transportation Corridor Overlays
Transit-Oriented Development (TOD)
Transportation Districts
Joint Development
Traditional Neighborhood Development (TND)
Negotiated Areas of Urban Impact
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Governmental purchase (fee or development rights)
Dedication or reservation of conservation easements
Federal and state tax deductions
TDRs and PDRs tied to open space mitigation fees
Large lot agricultural zoning
Clustering and average density
LESA standards for classification of agricultural lands
Agricultural districting
Tiering and rate of growth
Rural design standards

7

8

Montgomery County, MD

Transfers of Development Rights

Farm Retention vs. Sale

Howard County, Maryland

A Hypothetical Comparison
Retention
Cost 50 acres $3,000/ac. $150,000
Cluster 10 lots on 5 acres $150,000
TDR 10 lots
$150,000
Capital Gains Tax (18%)
0
IRC s.170(h) tax deduc. +$200,000
Subtotal:
$650,000
Other Potential Costs or Savings:
Replacement Housing
Real Value
Per Acre

Sale
$15,000/ac

$750,000

-$135,000.
0
$615,000

0

-$150,000

$650,000
$13,000

$465,000
$9,300
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Mitigation Fees

Examples of Mitigation Fee
Programs

z Intended

to permanently protect the
resource that is being depleted
z Distinguishable from impact fees
z Fees are designed to make whole or replace
the depleted resource
z Provide a basis for creating value for the
farmer or holder of environmental land
equal to the value that would be obtained
from sale for development
z Not taxes, but police power exactions
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z
z
z

z

z
z

Average density of County: 4 units per acre
Development of 1 unit per acre pays for 3
development units at $5,000 per unit (consuming 4
times as much land per capita as County average)
$15,000 transferred to purchase agricultural
development easements
Tampa/Hillsborough County; Prince George’s
County, Md., Monterey County, Cal.
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Alternative Regulatory Mechanisms

Environmental Uses of
Mitigation Fees
z

z

z

Wetland protection, Sec. 404, Clean Water Act
Endangered species habitat, 16 U.S.C. Sec. 1539
Open space (Miami-Dade County, FL.)
Agricultural mitigation fees (Yolo County, CA;
City of Davis, CA; King County, WA; Brentwood,
CA; Monterey County, CA)

z
z
z
z
z
z

Preferential property tax treatment
Exclusive agricultural zones
Flexible zoning: clustering, bonus density and planned
developments
Agricultural districts by soil, productivity and location to
public facilities
Purchase/Transfer of development rights programs - first
appellate Florida case (Hollywood)
Capital improvements program and concurrency system
Conservation easements
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Rural/Agricultural Experience

Challenges
z
z
z
z
z
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z

Takings
Applicability of Nollan/Dolan
Golden v. Town of Ramapo, 285 N.E.2d 291 (N.Y.
1972) app. dismissed 409 U.S. 1003 (1972)
San Remo Hotel v. San Francisco, 41 P.3d 87 (Cal.
2002)
Substantial advancement of legitimate state purpose
– Agins v. City of Tiburon, 447 U.S. 255 (1980);
Tahoe Sierra v. TRPA, 535 U.S. 302 (2002)

z
z
z
z
z
z
z
z
z
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King County (Seattle), WA: Preservation of ag. river
valleys
Lexington-Fayette County, KY: Horse farm preservation
Bucks County, PA: Ag. preservation, TDR program
Pershing County, NV: Density-based ag. preservation plan
Howard County, MD: PDR-based ag. preservation
Clinton County, IA: Ag. preservation based on soil capacity
Scottsdale, AZ: Preservation of hillside sensitive lands
Miami-Dade County, FL: Preservation of Redlands
Prince George’s County, MD: Rural preservation
Monterey County, CA: Mitigation fees, ag. preservation
18
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I.

INTRODUCTION/WHAT ARE MITIGATION FEES?
A.

DEFINITION.

1.

Mitigation fees are one-time payments to government to obtain the right,

through a permit, to convert a protected resource in order to reimburse the community for
depletion of a resource, or for increased demand for service. A mitigation fee would
usually be required as an alternate to the obligation to mitigate or replace the
depleted/harmed resource.
A mitigation fee requires developers to permanently protect the resource which
they are depleting in a specific location by the conversion of land from its existing use,
which has a public benefit, to some other use, in exchange for the right to convert land to
residential, commercial or industrial uses.

While it is not possible or realistic to

completely mitigate loss of resources such as farmland, mitigation fees provide a
mechanism for reducing the negative impact to the public caused by the loss of the
resource. Mitigation fees also encourage regional thinking because of the need for
resource management.
2.

A definition of “mitigation fees” contains the following elements:

(a)
the public;1

Loss/depletion of some resource, the loss of which causes harm to

(b)
schools);

Not traditionally the responsibility of government (contrast streets,

(c)
3.

That can be made replaced or at least replaced in part.

Mitigation fees can take various forms. They can directly pay for the

purchase of alternative replacement land. They can also be used for purchasing TDRs or
1

Thomas W. Ledman, Note, Local Government Environmental Mitigation Fees: Development Exactions,
the Next Generation, 45 FLA. L. REV. 835, 853 (1993)
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PDRs or some type of land bank credit. Mitigation banks allow developers to pay a fee
rather than conduct extensive studies of how to mitigate the effects of each development.
Thus, they save developers time and money.

Mitigation banks are also useful to

regulatory agencies because they provide increased efficiency and ease of monitoring
compliance.
B.

DISTINGUISHED FROM IMPACT FEES.

Mitigation fees are distinguishable from impact fees on several grounds:
1.

The major distinction is that mitigation fees are resource-based and impact

fees are service- or facility-based. Mitigation fees have direct correlation of loss to
replacement of resource. Impact-fees correlation of services and impact.
2.

Impact fees are imposed to help defray government costs of providing

services, while mitigation fees are imposed to protect against public harm by mitigating
the harm and preserving a resource.2 Real public harm in resource depletion.
3.

Mitigation fees: fee paid to convert resource. Two key components:

there must be a resource, and there must be a conversion or loss of that resource. Thus,
the local government must identify and protect the resource.
4.

With impact fees, government must otherwise provide the service

(schools, streets, parks, etc.); with mitigation fees, developers deplete public resources
that are not provided for by the market. These resources are market imperfections that
carry no obvious profit incentive.
5.

Mitigation fees are justified by the burden imposed on the public as a

result of the loss of the resource alone.
2

See James C. Nicholas & Julian Conrad Juergensmeyer, Market Based Approaches to Environmental
Preservation: Mitigation Fees and Beyond, 43 NAT. RESOURCES J. J 837, 847 (2003).
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6.

Mitigation fees are fees that seek to “make whole” or “replace” a

depletion. This replacement of a depleted resource is not present in the same way when
talking about increased stresses placed on streets, schools, etc., by new development that
is covered by pure impact fees. With impact fees, there is no loss of a resource.
C.

ECONOMIC ARGUMENT.

“The goal of environmental mitigation fees is to harness market forces to make
environmental protection profitable.”3

Environmental protection is not a profitable

endeavor. Nor is affordable housing, or even farmland preservation. The market impetus
is to develop land, but with development comes depleted amenities. Thus, there is a
tension between market and public resources, and the public resource requires
government protection.
The economic costs of conversion of a scarce resource are not fully recognized in
the market price.4 These costs are externalities, which are imposed on the public, similar
to the way that the increased costs of infrastructure to serve new development is imposed
on the general public in the absence of impact fees. These costs are not reflected in the
price of land. Mitigation fees provide a market based method to cure the market’s failure
to protect the environment and other resources.5
The protection of property rights has been seen as having an important economic
function: “to create incentives to use resources efficiently.”6 There is a societal cost to

3

James C. Nicholas, et.al., Perspectives Concerning the Use of Environmental Mitigation Fees as
Incentives in Environmental Protection (Part II), 7 ENVTL. LIABILITY 69, 71 (1999).
4

Anne E. Mudge, Impact Fees for Conversion of Agricultural Land: A Resource-Based Development
Policy for California’s Cities and Counties, 19 ECOLOGY L.Q. 63 (1992) AT 4.

5

Nicholas et. al., supra note 3.

6

RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW (1973) § 2.1.
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using a resource; by imposing a fee on its conversion or depletion, society is ensuring that
the true cost of that resource is recognized, resulting in the more efficient use of property.
Mitigation fees also provide incentives to developers to minimize depletion of the
resource by encouraging cluster zoning and other techniques whereby developers can
avoid depleting the resource and being forced to mitigate.7
Mitigation fees are essentially “public program[s] adjusting the benefits and
burdens of economic life to promote the common good.”8
Laws decide which of two conflicting interests prevails in any situation.9 In
situations where the public good/benefit is important, nuisance law may grant an
entitlement to a polluter to continue to pollute provided the polluter pays damages to the
affected public.10 The use of mitigation fees in effect entitles a polluter or other user of a
scarce resource to continue to use that resource provided it pays a mitigation fee to the
public to eliminate the impact of that use.
D.

PROCEDURE FOR ADOPTION.

To enact a mitigation program, a government must first identify the resources it
seeks to protect long-term. Then, the community determines the appropriate level of a
resource; the community determines the impact on resources caused by development, by
determining the units of environmental impact associated with the project; and the
7

Nicholas supra note 1, at 859. See DAVID SALVESEN, WETLANDS: MITIGATING AND REGULATING
DEVELOPMENT IMPACTS (1990).
8

Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).

9

Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View
of the Cathedral, 85 Harv. LRev. 1089, 1090 (1972).
10

Frank I. Michelman, POLLUTION AS TORT: A NON-ACCIDENTAL PERSPECTIVE ON CALABRESI’S COSTS,
80 YALE LJ 647, 684 (1971); Boomer v. Atlantic Cement Co. Inc., 257 N.E. 2d 870 (N.Y. 1970) (avoidance
of injunction dependent on payment of permanent damages).

LA/1101770. 1

community assigns some value to this resource, in the form of a per unit price.11 Finally,
the community allows development, provided: (a) developer pays in lieu fee or (b)
developer provides preservation of resource himself.
A mitigation fee requires long-range planning for setting and reaching
preservation goals. Agriculturally and environmentally sensitive lands, critical habitat,
endangered species and other critical resources are identified. The comprehensive plan
could be used to establish the community goals and assess the impact of any
development.12 A developer would be charged based on the formula established by a
local government, and could choose one of three options: provide the mitigation as
required by the statute and proceed with the project, either by in-kind mitigation or
payment of an in lieu fee; reduce the adverse impact and pay a reduced fee; or pay
another entity to mitigate the adverse environmental impact elsewhere. The money
generated by the program could go into preserving the resource through purchase of
development rights, a TDR program, or other similar method.
Advantages of mitigation fees imposed by local governments include efficiency
and certainty for developers, since developers and government can avoid ad hoc time
consuming permit application studies.13 Fees are be established according to legislatively

11

Nicholas, supra note 2, at 860.

12

Nicholas, supra note 2, at 859. See Branhaven Plaza, L.L.C. v. Inland Wetlands Comm'n of the Town of
Branford, 740 A.2d 847, 855 (Conn.1999), in which the court rejected the payment of a mitigation fee
because “[n]either the commission nor Stop & Shop has devised any proposal for the creation of new
wetlands or the enhancement of existing wetlands. By providing monetary and in-kind contributions for an
unspecified project in the future, Stop & Shop has, in essence, without remediation, destroyed wetlands.”

13

Ledman, supra note 1, at 855.
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set standards, which gives developers certainty, and developers do not have to prepare
extensive reports to demonstrate compliance with preservation.14
E.

LEGAL BASIS.

Mitigation fees, like impact fees, are adopted under a municipality’s police power.
As such, they must conform to the two-prong Agins test: they must substantially advance
legitimate state interests, and they must not deny an owner economically viable use of his
land.15 A mitigation fee which is disproportionate raises the possibility of arbitrary or
discriminatory governmental action.16 A mitigation fee is a form of non-compensable
regulation: government is acting in an “arbitral” capacity, intervening on behalf of the
public.17
A mitigation fee involves a dual determination. First, the preservation of the
particular public resource must be a legitimate goal of government protection. Thus,
open space,18 wetlands, affordable housing, and agricultural land have all been deemed
legitimate public goals.19 Second, the amount of the fee must not be so high as to deprive
an owner of the use or value of its property.

14

Id.

15

Agins v. City of Tiburon, 447 U.S. 255, 260 (1980).

16

See, Ehrlich v. City of Culver City, 911 P.2d 429, 454 (Cal. 1996) (Mosk, Jl, concurring)..

17

See Fred F. French Investing Co., Inc. v. City of NY, 350 N.E.2d 381 (N.Y.1976), cert. denied, 429 U.S.
990 (1976).

18

Fagan v. Zoning Board of Adjustment, 132 A.2d 279, 280 (Pa. 1957) (authorizing the validity of using
the police power to regulate open space zoning).

19

See, e.g., Just v. Marinette County, 201 N.W.2d 761,767 (Wis. 1972) (recognizing that the protection of
public rights in order to prevent the despoliation of natural resources may be accomplished by the police
power).
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Mitigation or linkage fees are based on the rationale that where development
creates a burden on local facilities, such development should have to assist local
governments who are obligated to meet the increased burden. Social infrastructure based
fees, such as for affordable housing, move one step forward from impact fees and form a
link to mitigation fees. Typical affordable housing, or inclusionary zoning, ordinances
require a mandatory percentage of new development to be “affordable.”

In Holmdel

Builders Ass’n v. Township of Holmdel20, the court upheld affordable housing mitigation
ordinances on the rationale that new development consumes possible resources- landthat could serve as the site for new affordable housing. The court reasoned that land as a
resource was taken out, so it made sense to require developers to establish land for the
purpose elsewhere.

II.

EXAMPLES OF MITIGATION FEE PROGRAMS.
Mitigation fees have been used in several contexts, including (1) agricultural

conservation; (2) affordable housing; (3) hotel conversion; (4) mobile home parks; (5)
environmental/wetlands; (6) endangered species habitat; and (7) loft conversion.
Generally, existing uses of mitigation fees fall into two general categories:
1.

To preserve environmental related resources: open space, agricultural, and

habitat and wetlands preservation.
2.

To maintain adequate affordable housing: inclusionary zoning, mobile

home park conversion, hotel conversion.

20

583 A.2d 277 (N.J. 1990).
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A.

ENVIRONMENTAL PROGRAMS.
1.

Wetlands.

Under current federal and state programs, developers are required to mitigate any
adverse environmental impacts their developments may have. One example is Section
404 of the CLEAN WATER ACT, under which developers must create, restore, or preserve
wetlands in order to mitigate the destruction of wetlands caused by the development.21
Wetlands mitigation allows development to occur in wetlands while ensuring that
wetlands will be preserved.22 The EPA has interpreted the mitigation requirement to
impose a no-net-loss of wetlands, or one to one mitigation ratio.23

Mitigation

mechanisms include on-site, off-site, and mitigation banking. On- and off-site mitigation
involve the purchase of wetlands or creation of wetland habitat by developers to
compensate for losses to wetlands occurring during development.
2.

Endangered Species Habitat.

Under the ENDANGERED SPECIES ACT24, landowners who wish to develop habitat
occupied by an endangered species to minimize and mitigate the impacts of the
development on the endangered species. Landowners have the right to purchase habitat
for that particular species elsewhere and transfer it to certain reservation entities. The
ESA also allows for a conservation banking scheme, under which the owner of the bank
purchases habitat for a specific endangered species, and then sells credits to developers

21

22

CLEAN WATER ACT 33 U.S.C. 1251 (2004).
SALVENSEN, supra note 7..

23

Memorandums of Agreement, Clean Water Act Section 404(b)(1) Guidelines; Correction, 55 Fed. Reg.
9210, 9211 (Mar. 12, 1990).

24

ENDANGERED SPECIES ACT, 16 U.S.C. § 1539 (2004).
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who want to destroy habitat elsewhere. As of the summer of 2004, at least 23 banks have
sold credits.25
Local governments together with landowners may also crate a habitat
conservation plan.26 To preserve habitat, developers pay a fee into a mitigation fund that
is used by the government or a non-profit to purchase conservation easements of nearby
habitat to mitigate for the loss of habitat imposed by development.
The Metropolitan Bakersfield Habitat Conservation Plan was established by the
City of Bakersfield and Kern County, California to protect federally and State protected
plant and animal species from the effects of urban growth.27 The Plan also helps urban
development applicants to comply with State and federal endangered species laws.
The STATE

AND

FEDERAL ENDANGERED SPECIES ACT prohibits the “take” of

endangered plant or animal species, and defines “take” to also include the loss of species
habitat to urban development. Before development of the MBHCP, applicants were
required to undertake extensive reports to demonstrate compliance with endangered
species laws. The MBHCP program combated this expense, delay, and uncertainty by
using a mitigation fee paid by applicants “to fund the purchase and maintenance of
habitat land to compensate for the effects of urban development on endangered species
habitat.”28
Under MBHCP, developers must make a one time habitat mitigation fee of $1240
per gross acre of land involved in their development. The habitat mitigation fee is due
25

David Wilcore & Joon Lee, Using Economic and Regulatory Incentives to Restore Endangered Species,
27 W.W.S. NEWS, Issue 3, P. 28-29 (Princeton Univ. 2004).

26

ENDANGERED SPECIES ACT. , 16 U.S.C. 1539 (1988)

27

MBHCP at http://www.co.kern.ca.us/planning/form218.asp. (last accessed 11/8/04).

28

Id.
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when the building permit is issued. There are certain exceptions to the habitat mitigation
fee, including additions, remodeling, commercial agriculture, and demolition. The Plan
provides certainty for developers by provided compliance with endangered species laws,
avoids expensive reports and project-by-project mitigation determinations, provides
predictable mitigation requirements.
3.

Open Space.

In Dade County, Florida, open space mitigation fees have been recommended to
protect open space lands in the event of residential or commercial development. A
mitigation fee program would require future development to offset its impact on existing
open space and its demand for additional preserved open space. The mitigation fee
program would be coordinated with the PDR program and fees will be used to generate
monies to purchase development rights within a particular area. If the County issues a
general obligation bond to generate the bulk of the funds for the PDR program, then
mitigation fee revenues will augment that program. However, should the bond measure
fail, mitigation fee revenues will serve as the primary funding source for purchasing
development rights, either by revenue bond or direct purchases.
The open space mitigation fee will be charged against new development that
occurs within the Study Area, which by its very nature consumes the County’s limited
supply of remaining open space and agricultural lands
The mitigation fee would be charged against all development within the Study
Area, unless the development preserves open space on the development site by way of a
permanent conservation easement. As with traditional impact fees, the mitigation fee will
be proportionate in an amount to the actual impact of the proposed development on

LA/1101770. 1

remaining open space in the area. Conservation subdivisions, with smaller development
lots and with permanently protected lands on-site, consume less open space than
traditional five-acre subdivisions, and therefore would either be charged a reduced
mitigation fee or would be exempt from the requirement altogether. The ability to bypass
the mitigation fee requirement would depend on whether the on-site open space was
identified for preservation based on the factors adopted by the County.
The mitigation fee will offset the adverse impacts of development on remaining
open space as well as the demand that development creates for additional preserved open
space. Fee amounts would be tied to a sliding scale based on the proportionate impact of
the proposed development on open space. The exact amount of the fee cannot be
determined without a study.
4.

State Programs.

The most extensive state program is the California Environmental Quality Act,29
which requires a developer to mitigate any adverse environmental impacts of a
development. 30 Vermont’s Impact Fees Statute31, authorizes the use of offsite mitigation
in lieu of impact fees to mitigate the loss of agricultural land or wildlife habitat.
B.

AGRICULTURAL.

Since urbanization is moving beyond the suburbs, developers have turned to
agricultural land as building sites. It has long been recognized that farmlands as a

29

CAL. PUB. RES. CODE §§ 21000 – 21177 (1979).

30

CAL. CODE REGS., tit.14, § 15126.4 (2004).

31

VT. STAT. ANN. Tit. 24 §§ 5200-5203 (1992)
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resource stand in particular danger from urban sprawl.32 The conversion of agricultural
land occurs at the rate of between 800,000 and 3 million acres of land each year,
nationwide.33 Much of the land being lost is prime farmland. According to American
Farmland Trust figures, 58% of total United States agricultural production comes from
counties that the Census Bureau classifies as “metropolitan” and their adjoining
counties.34 In one example of the impact of urban sprawl, in the New York-New Jersey
metropolitan area, between 1970 and 1995, there was a 2% population growth rate but a
30% decrease in open space.35
Urban development of agricultural land has numerous negative impacts on
farmland. First, it depletes farmland by the direct conversion of farmland. Second,
development indirectly reduces the agricultural potential of remaining farms.36 Third,
development increases the potential for conflicts between agricultural and other
landowners and land users. Fourth, it reduces the current and future uses of surrounding
land for agricultural purposes.37 Loss of farmland results in loss of open space, scenery,
and other amenities.

32

See Fields, Where Have the Farmlands Gone?, NATIONAL AGRICULTURAL LANDS STUDY (initiated
1979). See also Sandra S. Batie & J.W. Looney, Preserving Agricultural Lands: Issues and Answers, 4 AG.
L. J. AT 600 (WINTER 1980).
33

Carver, A.D. & J.E. Yahner, Defining Prime Agricultural Land and Methods of Protection, PURDUE
COOPERATIVE EXT. SVC. AY-283, AT 1.
34

Id.

35

Assoc. of New Jersey Env. Comm’s, Resource Paper: Open Space Is A Good Investment,at
www.anjec.org (last accessed 11/8/04).

36

Carver & Yahner, supra note 32.

37

See ECONOMIC & PLANNING SYSTEMS, Final Report: Evaluation of the City of Davis Right to Farm and
Farmland Mitigation Ordinance (July 1995), at www.epsys.com.
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Benefits that follow from preserving farmland include: (1) increased food
production; (2) open space and other environmental amenities; (3) more efficient, orderly
and sound urban development- control of growth and sprawl.38
Agricultural mitigation fees have been adopted in many places, including Yolo
County and the City of Davis, California, and King County, Washington, which has a “no
net loss” program. In addition to Davis, Yolo, and King County, farmland mitigation
techniques are available in Vermont, Illinois, Massachusetts, and Pennsylvania.39 The
number of governments considering farmland mitigation procedures is on the rise, so this
is going to become an increasingly hot topic as cities continue to grow.
1.

King County, Washington.

King County has adopted a “no net loss” of farmland policy.

This policy,

contained in the county comprehensive plan, prohibits the conversion of land subject to
agricultural production zoning unless an equal amount of agricultural land of the same or
better quality is added to the county’s agricultural production zones.

The County

established Agricultural Production Districts in the Comprehensive Plan.

The Plan

provides that:
Conversion to other uses should occur only when it can be
demonstrated that [Agricultural Production District] lands
are no longer suitable for agricultural purposes and that
their removal will not diminish the effectiveness of farming
within the Agricultural Production District boundaries.
Conversion of APD land may only occur if mitigated
through the addition of agricultural land abutting a King
38

Gardner, The Economics of Agricultural Land Preservation, 59 AM. J. AG. ECON. (1977). See also
Peterson & McCarthy, Farmland Preservation by Purchase of Development Rights: The Long Island
Experiment, 26 DEPAUL L. REV. 447 (1977).

39

For a good discussion of these programs, See American Farmland Trust, Mitigation of Farmland Loss
(2002), and American Farmland Trust, Saving American Farmland: What Works (1997).
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County APD of equal acreage, and of equal or greater soils
and agricultural value.40 (emphasis added)
2.

City of Davis/Yolo County, California.

Under Davis’s farmland mitigation fee ordinance, all applicants for zoning
changes or building permits that will result in the conversion of agricultural land to any
non-agricultural zone or use are required to provide agricultural mitigation.

The

mitigation may take the form of a conservation easement or in-lieu fee. The city set up
mitigation at a one-to-one ratio: for each acre of land converted to non-agricultural use,
there must be permanent protection of one acre of farmland elsewhere, or, developers
may pay an in lieu fee. Originally, developers bought development rights themselves and
gave them to the city. However, between the adoption of the policy in 1995 and 2003,
80% have chosen the in lieu fee.
The city addresses the unique concern of one-to-one mitigation when dealing with
not easily quantifiable resources by reference to several objective factors, requiring that
land offered as mitigation have similar soils and water supply as the land converted, and
that such land must be located within a defined area that would feel the impact of the loss
of agricultural land. The planning commission sits as a conservation advisory committee,
which establishes mitigation zones and review proposals for mitigation.
Program results for Davis County show that through September 2001, 15
agricultural mitigation projects have been approved including four easements covering a
total of 275 acres with easement. Since its implementation in 1995, the program has

40

King Co.Wash. Comp Plan 1994 Policy RL-304.
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generated $1.5 million of in lieu fees.41 Most developers choose to pay in lieu fees
because of its simplicity and certainty in streamlining project approval.
The mitigation fee ordinance requires developers to purchase development rights
on agricultural lands or provide the municipality with funds to purchase development
rights.

All zoning changes from agricultural to nonagricultural use also require a

mitigation fee. For every acre of agricultural land that is converted to another use, an
easement is required to be granted in perpetuity or in some similar mechanism or an in
lieu fee paid for the development rights of an acre of agricultural land.42
There have been no conversions of agricultural lands to nonagricultural uses in
Yolo County and as a result the county’s mitigation fee ordinance goes unused. The city
of Davis has preserved 1100 to 1200 acres with the mitigation fee program and currently
has $600,000 in available funds.

In total, the mitigation fee ordinance has raised

$900,000 over the past ten years. Davis ordinance required agricultural mitigation by
applicants who wished to change zoning from agricultural to any non-agricultural zone or
use.
The in lieu fee must be approved by the City Council, and “shall be equal to or
greater than the value of a previous farmland conservation transaction in the planning
area plus the estimated cost of legal, appraisal and other costs . . . to acquire property for
agricultural mitigation.” 43

41

See American Farmland Trust, Mitigation of Farmland Loss (Sept. 2002).

42

American Farmland Trust, Saving American Farmland: What Works 103 (1997).

43

DAVIS, CA. CODE, 40A.03.030 (1996).
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3.

Brentwood, California.

The City of Brentwood also recently adopted an agricultural mitigation fee
ordinance. Brentwood imposes a flat fee of $5,000 per acre for developments resulting in
conversion of productive agricultural land.44 A developer has two choices: purchase the
easement directly, or pay the in lieu fee.
C.

AFFORDABLE HOUSING.

1.

New Jersey.

New Jersey has adopted a fair share housing statute, requiring that every
municipality in a growth area provide its fair share of affordable housing.45 In Holmdel
Builders Ass’n v. Township of Holmdel,46 the New Jersey Supreme Court upheld
mandatory development fees imposed on all new commercial and residential
development. The court upheld the fees on the ground that new development consumes
the resource available for affordable housing, and required those developers to mitigate
this depletion of available resource: “Land must be viewed as an essential but exhaustible
resource; any land that is developed for any purpose reduces the supply of land capable
of being used to build affordable housing.”47

The court upheld the fee based on new

development’s “actual, albeit indirect and general” impact on affordable housing.48 “[I]t
is fair and reasonable to impose [development fees] on private developers when they

44

Brentwood, Cal. Resolution 2354, Brentwood Agricultural Conservation Fee Program.

45

N.J.STAT..ANN. 52:27D-302 (1985). See South Burlington County NAACP v. Mount Laurel, 336 A. 2d
713 (N.J. 1975).
46

583 A.2d 277 (N.J. 1990).

47

583 A.2d at 285.

48

Id. at 288.
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possess, enjoy, and consume land, which constitutes the primary resource for housing.
Such measures do not offend the zoning laws of the police powers.” (emphasis added)
(citation omitted).49
2.

California.

Numerous municipalities in California have adopted ordinances requiring some
protection for lower income housing, by requiring mitigation where affordable housing is
being destroyed, or where the development increases the demand for such housing.50
D.

OTHER MITIGATION MEASURES.

1.

Mobile Home Parks.

Local governments have adopted a variety of mitigation ordinances for the
protection of some resource that is considered to be in the public good. Thus, for
example, the City of Bloomington, Minnesota adopted an ordinance requiring property
owners who converted mobile home parks to other uses to pay a relocation fee.51 As the
Minnesota court has stated, “By requiring a park owner to pay mitigation fees or
relocation costs to displaced residents when that owner decides to close its park or change
its use, the ordinance has a direct nexus or connection to the interest of lessening the
economic devastation imposed on displaced residents.”52

49

Id..

50

See Commercial Builders of N. Cal. v. City of Sacramento, 941 F.2d 872, 873 ( 9th Cir. 1991)
(upholding a mitigation fee for the construction of affordable housing imposed on new non-residential
construction, finding that the non-residential development was sufficiently related to the influx of low
income workers and thus the burden to the city was rationally related to the fee imposed on the developer).

51

See Arcadia Dev. Corp. v. City of Bloomington, 552 N.W.2d 281 (Minn. Ct. App. 1996).

52

552 N.W.2d at 287
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2.

New York City Loft Conversion Mitigation Fee.

In 1981, New York City adopted a Loft Relocation Incentive Program to mitigate
the impact of the conversion of manufacturing lofts to residential uses. Areas of New
York City, such as SoHo, were manufacturing districts.

With the decline in

manufacturing during the 1970’s, some of those lofts had been converted to artist studios.
By the late 1970s/early 1980s, loft owners had realized the substantial economic benefit
of converting these manufacturing spaces to residential uses. As leases expired, landlords
either simply refused to rent the spaces to the manufacturing tenants or raised the rent too
high for manufacturers. Thus, manufacturers would potentially be forced out of business
in New York City because they had no space.
In an effort to reduce the impact on manufacturing businesses, the New York City
Zoning Ordinance was amended to provide that property owners converting lofts to
residential uses would have to pay a relocation fee. Under the Relocation Incentive
Program, owners who planned to convert space used for commercial and manufacturing
uses to dwelling units were required to either pay a conversion contribution or provide
direct relocation payments before they could obtain an alteration permit. The conversion
contributions were to be paid to a new entity, the Business Relocation Assistance
Corporation, and used to assist manufacturing tenants in relocating. The program gave
tenants certainty that the money would be available at the time of relocation. The rate of
contribution was a specific fee per square foot of the gross floor area to be converted and
used for dwellings.
This program was never challenged, but lapsed in 1998.
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3.

Other.

Various other programs have been adopted by cities, such as, for example, in lieu
fees or in kind mitigation to mitigate the loss of oak trees removed during development.53

III.

LEGAL ANALYSIS- AUTHORITY AND CHALLENGES.
A.

LEGAL BASIS/AUTHORITY.

Mitigation fees have broad legal bases. The general source of authority for the
imposition of mitigation fees is the police power, which can be used to justify exaction
based solely on the burden placed on natural resources, such as agricultural, open space,
and habitat, that are caused by development.

Mitigation fees may be authorized under

impact fee statutes—or may be implied even in home rule cities and counties as
necessary for carrying out the police power. The police power is a broad delegation of
authority for the regulation of public health, safety and welfare.54
The justification for mitigation fee ordinances under the police power can found
in the burden imposed on important public economic and environmental resources by
new development. This burden can be measured in terms of direct loss of the resource, as
well as the effect the burden will have on surrounding resources.55

53

SANTA CLARITA DEVELOPMENT CODE § 17.17.090 I.7 (2000).

54

See Berman v. Parker, 348 U.S. 26, 32 (U.S.1954) (Recognizing a very broad definition of the term
public interest: “Subject to specific constitutional limitations, when the legislature has spoken, the public
interest has been declared in terms well-nigh conclusive.”)

55

Mudge, supra note 4, at 76.
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The concept of mitigation was approved in the landmark case of Golden v.
Planning Board of the Town of Ramapo, 285 N.E.2d 291 (N.Y. 1972), app. dismissed,
409 U.S. 1003 (1972). In this case, landowners were permitted to “advance” capital
improvements in future years of the Town’s Capital Improvements Program in order to
build at an earlier date. This feature was cited by the New York Court of Appeals as a
mechanism for avoiding the hardship of delaying development.
B.

CHALLENGES.

There are relatively few cases which have analyzed mitigation fees. The two
biggest challenges to mitigation fees are challenges to the authority of the fee - that the
mitigation fee ordinance is an unreasonable exercise of police power, perhaps not even
authorized by the police power, and that the fee amounts to an unconstitutional taking.
An examination of the cases which have considered mitigation fees shows that mitigation
fees have potentially broad applicability and can withstand constitutional challenge if
properly adopted and applied.
1.

Takings.

A land use regulation does not constitute a taking if it substantially advances a
legitimate state interest and does not prevent the owner from making economically viable
use of his land.56 A properly enacted mitigation fee does not deprive the owner of all
economically viable use of land.57 One issue is, therefore, whether mitigation fees are
properly evaluated under takings criteria. The few courts that have considered mitigation

56

Agins v. City of Tiburon, 447 U.S.255 (1980)

57

See Lucas v. South Carolina Coastal Comm’n, 505 U.S. 1003 (1992).
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fees in a takings context have rejected takings claims because the uses of the property
remain.58
In Nollan,59 the court recognized that an exaction could be demanded as a fee
condition of the permit if the easement condition “serves the same legitimate policepower permit as the refusal to issue the permit.”
The California Supreme Court, in San Remo Hotel v. City and County of San
Francisco,60 denied a takings challenge to an ordinance requiring mitigation when
residential hotels were converted to tourist hotels. The court found that the housing
replacement fee bore a reasonable relationship to the loss of housing, because the amount
of the fee was based on the number of rooms being converted. The Court discussed the
benefits to the general public welfare, quoting Justice Brandies in Keystone Bituminous
Coal Ass’n v. DeBenedictis, 480 U.S. 470, 491 (1987), that the takings clause does not
require a calculation of whether a specific individual has suffered a burden in excess of
the benefits received.61 The court concluded that the mitigation fee did not “interfere
with what must be regarded as the property owner’s primary expectation concerning the
use of the property,” since the prior use could continue without any mitigation
requirement.62

58

San Mateo Coastal Landowners’ Assoc. v. County of San Mateo, 38 Cal. App. 4th 523, 549 (Cal. App.
1995) (upholding requirement of open space easement as limitation on use but not total deprivation);
Gagne v. Hartford, 1994 WL 16841 (Conn. Super. 1994).

59

483 U.S. at 836.

60

41 P.3d 87 (2002).

61

41 P.3d at 108-9.
41 P.3d at 109.

62

LA/1101770. 1

2.

Applicability of Nollan/Dolan to Mitigation Fees.

The United States Supreme Court has established a dual rational nexus test for
determining whether exactions imposed by a local government are valid: there must be a
reasonable relationship between the need created by the development and the exaction
imposed by the local government, Nollan v. California Coastal Comm’,63 and the amount
of the exaction must be roughly proportionate to the impacts of the development. Dolan
v. City of Tigard.64 One unresolved issue is whether the Nollan/Dolan rational nexus test
applies to fees as well as exactions.
The applicability of Nollan and Dolan on impact fees was tested in Ehrlich v.
Culver City.65 In Ehrlich, a developer wished to have land use restrictions changed so he
could replace the private recreational facilities on his land with housing. The city agreed,
upon the condition that he pay a $280,000 recreational facilities mitigation fee and a
public arts fee. The recreational facilities fee had been imposed on the developer by the
city council based on a determination related to the cost of replacing the facilities that
would be lost by the change of use. The California Supreme Court determined that the
preservation of the facilities was a valid public purpose which could be protected by the
police power.66
The California Supreme Court stated that “a discretionary context presents an
inherent and heightened risk that local government will manipulate the police power to

63

483 U.S. 825 (1987).

64

512 U.S. 374 (1994).

65

911 P.2d 429 (Cal. 1996).

66

911 P.2d at 445-46.
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impose conditions unrelated to legitimate land use regulatory ends.”67 Since the fee was
a monetary exaction imposed discretionarily, without any legislative formula to guide the
amount of the fee, which was particular to this landowner, the California Supreme Court
held that the Nollan/Dolan heightened standard applied. The city met its burden of
showing “essential nexus,” but not “rough proportionality.”

Since the record was

insufficient to demonstrate the basis for the fee, the issue was to be returned to the city to
determine if the amount of the fee was roughly proportional to the impact of the land use
change granted to the city.68
However, the Ehrlich court did not apply the dual rational nexus test to the public
art requirement, because the assessment of the fee did not involve an “individualized
determination that art mitigated a need generate by the project.” 69
The California Supreme Court recently again analyzed the applicability of
Nollan/Dolan to mitigation fees in San Remo Hotel L.P. v. City and County of San
Francisco.70

San Francisco had adopted an ordinance that prohibited the conversion of

residential hotels to tourist hotels without complying with the City’s replacement
requirement, which could be satisfied by the construction or rehabilitation of other types
of housing for low income elderly or disabled residents, the population of the residential
hotels, or the payment of an in-lieu fee into the City’s residential hotel fund. The
ordinance specified the fee as based on the replacement costs of housing, as determined
by city agencies after an appraisal.
67

911 P.2d at 439.

68

911 P.2d at 449.

69

911 P. 2d at 450.

70

41 P. 3d 87 (Cal. 2002).
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The San Remo Hotel court held that the Nollan/Dolan heightened scrutiny and
dual rational nexus test was not applicable since the fee was not imposed in an individual
and ministerial manner, but after a legislative determination. A generally applicable
development fee of the type imposed in this case was only subject to the deferential
review generally accorded to legislative determinations.71 The court also noted that it was
the developer’s decision as to whether to replace the units or pay the in-lieu fee, and thus
no government discretion.
Courts in several other states have followed the Ehrlich court distinction between
legislatively and administratively imposed fees.72 Thus, if a mitigation fee is legislatively
determined, the Nollan/Dolan test would not apply.73
In Gagne v. Hartford,74 the Connecticut court upheld a low income housing
preservation and replacement ordinance that required owners who converted residential
units to nonresidential uses to either replace the units or pay in lieu fees to a low income
housing fund. A landowner challenged the ordinance as ultra vires the city’s legislative
grant of authority.

In Connecticut, a Dillon’s Rule state, municipalities may only

exercise such powers as are granted to them or necessarily implied therefrom. The city
enacted the ordinance to address a critical shortage of low income rental housing. The
court found implied authority for the mitigation program in a state statute authorizing
cities to provide for the financing and construction of low income housing, and in the

71

41 P. 3d at 103-04.
See discussion in Daniel J. Curtin and W. Andrew Gowder, Jr., Exactions Update: When and How Do
The Dolan/Nollan Rules Apply?, 35 URB. LAW. 729 (FALL 2003).

72

73

See Krupp v. Breckenridge Sanitation Dist., 19 P. 3d 687, 698 (Colo. 2001) (finding that Nollan/Dolan
applies only where the monetary exaction is imposed after an individual adjudication).

74

1994 WL 16841 (Conn. Super. Ct. 1994).
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city’s authority to regulate the use of property in the public welfare. The court also
denied the owner’s claims that the fee constituted a tax and taking. The court held that
the fee was not a taking, because it did not deprive the owner of all use of value. The
court also recognized the general basis for mitigation fees: “In converting his property
from a residential to a nonresidential use, the plaintiff has consumed the primary resource
for housing in the City. Therefore, it is reasonable to impose upon him the burden of
replacing that resource.” (emphasis added).75

IV.

MODEL MITIGATION FEE ORDINANCE.
The problem with imposing exactions for . . . purposes [of
mitigating damage] lies in the difficulty of quantifying the
adverse impacts resulting from development projects on the
resource base. The solution lies in documenting the
relationship between such development and the need for
condition which mitigate the resulting harms. When such
documentation is incorporated into standards which govern
the conditioning of development permits, [Nollan] should
be satisfied.76
Implementing a mitigation fee program would require a city first to find authority

on which to hang the mitigation fee. This is probably found in the zoning enabling statute
or other general statute. Then, as part of the comprehensive plan, the city would prepare a
detailed study culminating in a local resource conservation and preservation plan. The
plan should identify standards by which to judge adverse impact on the resource, and
should specify a desired level of service (level of resource).

75

Id. at p. 3. See also Home Builders Ass’n of N. Calif. v. City of Napa, 108 Cal.Rptr.2d 60, 64
(Cal.Ct.App. 2001) (noting that an in lieu fee mitigation program provides the developer with significant
benefits by allowing the developer to develop the land).
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Robert H. Freilich & Terry D. Morgan, Municipal Strategies for Imposing Valid Development
Exactions: Responding to Nollan, 10 ZONING & PLAN. L. REP. 169, 174 (1987).
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After gathering data from the study, the government should establish standards
that reflect the need for and extent of the mitigation fee. The level of service should
quantify the value of the resource, such as the total acreage desired to protect. A level of
service based on a readily quantifiable variable, such as acreage, would enable the
appropriate mitigation easy to implement.

However, in the context of land, such

mitigation should also consider other relevant factors including water and soil quality,
suitability for affordable housing or habitat, etc.
The study could delineate a resource protection zone in which it wishes to provide
the replacement resource.

The plan should require that the fees be earmarked and

segregated for the sole purpose of resource loss mitigation, and should specify a
reasonable time during which the fees must be spent for their purpose. The plan should
also discuss how the payor benefits (a section on economics of open space, agricultural,
environment, etc.).
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