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Dear Reader:
Volume 37 number 3 features one article and two student notes spanning
emerging issues such as the constitutionality of body scanners as well as
cruiseline and commericial pirate attacks. The fourth article addresses
"double marginalization" and airline competition. The first piece is
distinguished as the topic has garnered much recent media attention
nationwide.

Mr. Andrew Welch, law student at the University of Denver Sturm
College of Law, focuses on the implementation of body scanners at
airports and the constitutionality of its use. The Transportation Law
Journal is proud to publish one of the first pieces on this issue as it
provides a historical and legal perspective on airport body scanners.
Our second and third pieces discuss yet another emerging issue: pirate
attacks. Mr. Thaine Lennox-Gentle's article centers on how pirate
attacks have affected commerical and cargo carriers; Ms. Elaine
Vullmahn's student note examines the liability and implications of cruise
line pirate attacks. The United Nations Security Council reported that
although pirate attacks in 2010 have dropped since last year, the number
of successful hijacks from pirate attacks has increased. Both articles focus
on liability and accountability for such pirate attacks.
Our final piece addresses how the nature of airline competition has
evolved. Mr. Hubert Horan has thirty years of experience in the airline
industry, and, thereby, supports much of the article on his expansive
personal knowledge of the trade. His insight and perspective are
valuable as he speaks to the history of airline competition and the future
of it.
This is the first issue for the 2010-2011 editorial staff, who worked
dilligently throughout the summer and fall semester to present this issue.
Accordingly, it is my first issue as Editor-In-Chief and I would like to
extend my gratitude specifically to two staff members, Greg Nielsen and
Paul Schramm, for their relentless work on this this publication.
We are proud to present Issue 37.3 and hope you find it as engaging as we
did.
All the best,
Nicoal Chae Miller
2010-2011 Editor in Chief
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Full-Body Scanners: Full Protection from Terrorist
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INTRODUCTION

In a post-9/11 world, it is hardly debatable that there must be some
sort of security measures to "welcome" air travelers as they prepare to
board commercial airplanes. After the 2009 Christmas Day bombing attempt aboard U.S.-bound Northwest flight 253, the Transportation Security Administration ("TSA") announced plans to step up its use of stateof-the-art "advanced imaging technologies," or full-body scanners.l TSA
has plans to make the advanced imaging technologies a "primary ...
rather than secondary ... screening measure."2 Currently, air travelers
can be subjected to a millimeter wave or backscatter full-body x-ray
search in more than fifty airports in the United States. 3 In March 2010,
TSA began deployment of 450 backscatter machines. 4
This paper first discusses the historical context in which security
screening became a necessity, including the birth of TSA. The paper then
moves into its major focus, an examination of whether constitutional
1. u.s. GOVERNMENT ACCOUNTABILITY OFFICE, Testimony Before the Subcommittee on
Transportation Security and Infrastructure Protection, Committee on Homeland Security, House
of Representatives: TSA Is increasing Procurement and Deployment ot the AdYanced Imaging
Technology, but Challenges to This Effort and Other Areas of Aviation Security Remain, 5 (2010)
(statement of Steve Lord, Director, Homeland Security and Justice Issues) [hereinafter Testimony], available at http://www.gao.gov/new.items/dl0484t.pdf .
2. ld.; see also HeraldNet.com, Body Scans Eventu.alLy Mandatory, TSA Official Says ,
http://www .heraldneLcom/article/20100316/NEWS021703169903 (last visited May 16, 2010);
Product Reviews, TSA to Make Full-Body Scans Mandatory: Terrorism Deterrent. http://
www.producl-reviews.netl2010/03/17 /tsa-to-make- fult-body-scans-manda tory-terrorism-deterrent/ (last visited May 16,2010); Thaindian News, TSA Makes Full Body Scanners Compulsory,
http://www.thaindian.com/newsportallworldltsa-makes-fuLL-body-scanners-compulsory_100335788.html (last visited May 16,2010).
3. There are currently 259 imaging technology units in use at 58 airports in the United
States. Transportation Security Administration , Advanced Imaging Technology, http://
www.tsa.gov/approach/tech/aitlindex.shtm (last visited Oct. 14, 2010) [hereinafter, Imaging].
4. ld.
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prohibitions on unreasonable searches and seizures or the right to privacy
protect air travelers from TSA's use of full-body scanners. The paper
ends with a brief discussion of whether full-body scanners will deter terrorists and finally concludes that TSA's plan to make full-body scanners a
primary screening measure is unconstitutional.
II.

BRIEF AVIATION HISTORY

In 2009, U.S. carriers operated 8.8 million domestic and international
flights.s However, in 1903, the dream of flight was just beginning to be
realized. Flight continues to captivate the human mind and probably has
done so since the first bird was spotted floating effortlessly through the
sky.6 The chase to accomplish the dream of flight started long before
August 8, 1908,7 but on that special day Wilbur Wright completed his first
public flight8 near France's Le Mans, Hunaudieres racetrack. 9 That simple flight earned the Wright Brothers "first place in the history of flying
machines. "10
Since that day, the airplane has improved dramatically. It affects the
daily lives of billions by turning ordinary people into globe trotters and
creating new industries, allowing the far corners of the globe to be
opened to international commerce.1 1 Additionally, "[tJhe frail contraption of wood, wire, and fabric [has] evolved into the definitive weapon of
the century, a machine that redefined the way in which we fight our wars,
and radically altered our traditional notions of what constitutes a battlefield and who qualifies as a combatant."12
While some, such as novelist Herbert G . Wells (whose 1908 novel
depicted German aerial vessels attacking New York 13) , offered a dark
vision of the fast-approaching air age, many others were not initially convinced of the airplane's potential military power.1 4 In March 1913,
French General Ferdinand Foch-who would eventually be named Su5. Research and Innovative Technology Administration, November 2009 Airline Traffic
Data: System Traffic Up 1.6 Percent from November 2008, http://www.bts.gov/press_releases/
201Olbts007 _1Olhtmllbts007 _lO.html (1ast visited October 14, 2010).
6. See DAVID SIMONS, THE HISTORY OF FUGHT: FROM AVIATrON PIONEERS TO SPACE
EXPLORATION 10 (Parragon Publishing 2004).
7. Id.
8. TheHenryFord.org, Caught on Camera: Wilbur Wright's 1908 Flying Demonstration in

France, http://thehenryford.org/exhibits/pic/2008/08_aug.asp (last visited April 6, 2010).
9. TOM D. CROUCH, WINGS: A HISTORY OF AVIATION FROM KITES TO THE SPACE AGE 4
(W.W. Norton & Company, Inc. 2003) .
10. Id. (quoting THE LONDON TIMES, August 14, 1908).
11. [d. at 10-11 .
12. [d. at 10.

13. Id. at 8-9 (citing H.G. WELLS, THE WAR IN THE AIR, AND PARTICULARLY How MR.
BERT SMALLWAYS FARED WHILE IT LASTED (George Bell and Sons 1908)).
14. CROUCH, supra note 9, at 151.
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preme Commander of the Allied armies during World War I-stated,
"[a]viation is fine as a sport ... as a weapon of war, it is worthless."15
After having observed test flights in 1908, Secretary of War Luke E.
Wright stated, "[airplanes] are remarkable in that they represent the actual conquest of the air, but until they are further developed, I do not
think they will be of much service from a military standpoint. "16
After the start of World War I and after having seen the increased
use of the airplane in warfare, a surprised Orville Wright commented in
1917 that "[w]hen my brother and I built the first man-carrying flying
machine, we thought that we were introducing into the world an invention which would make further wars practically impossible."17 However,
just a few short years later, the chief of the Engineers Directorate and
commander of the French army's first aeronautical unit Colonel Pierre
August Roques disagreed with General Foch and stated that the airplane
was "as indispensable to armies as cannons or rifles."18
A.

WARFARE, CRIMINALS,
THE AIRPLANE

AND

As A

TERRORISTS:

WEAPON

It didn't take long for the airplane to become an indispensable part
of warfare. "On October 5, 1914, Pilot Sgt. Joseph Franz and his observer, Quenault, of l' Aviation Militaire, brought down a German Taube
with a forward-firing machine gun mounted on their Voisin pusher,19
scoring the first aerial victory in history. "20 Fast forward to the skies
above Pearl Harbor at 7:55 A.M., on the morning of Sunday, December
7, 1941.21 The Japanese conducted a surprise attack that would be
remembered as the 'Day of Infamy. '22 The Japanese successfully brought
the United States into World War II with their airplanes: forty-nine
bombers, forty torpedo bombers, fifty-one dive-bombers, and forty-three
fighters. 23
As aircraft technology advanced beyond the imagination of its early
15.
16.
tember
17.

Id.
Id. at 8 (quoting New World Aeroplane Records Established, Journal of Commerce, Sep10, 1908).
Jd . at 9 (citing with some alteration MIRACLE AT KIlTY HAWK: THE LETTERS OF WILBUR AND ORVILLE WRIGHT, Letter from Orville Wright to C.H Hancock, June 21, 1917 405)
(Fred C. Kelly ed ., Da Capo Press 2002) (1951).
18. CROUCH, supra note 9, at 151.
19. bentatias.com, World War r Photos from the Nationaal Archief of the Netherlands
Spaarnestad Photo, SFA022802237, http://benatlas.com/2009110/world-war-i-photos-from-thenationaal-archief-of-the-netherlandsl (last visited April 6, 201 0).
20. CROUC.H, supra note 9, at 154.
21. Id. at 396.
22. President Franklin D. Roosevelt, Presidential Address to Congress (Dec. 8, 1941).
23 . CROUCH, supra note 9, at 396.
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creators, the airplane's capabilities became more apparent to those seeking new weapons that could be used to "intimidate and terrorize."24 In
one dramatic moment, terrorists "can exert leverage out of all proportion
to the small weapon [they] hold" by threatening to kill hundreds of people and destroying "a technological symbol of society."25 In the early
1920's, "pillagers" used gunfire to force a French airplane down in the
Spanish Sahara. 26 They eventually took control of the alrcraft and held it
and its crew for ransom. 27 The first recorded "hijacking" of an airplane
was accomplished by Peruvian revolutionaries in 1931.28 The hijackers
used the plane to drop anti-government pamphlets.29
Upon walking into an airport in 1950, it was common to see air travelers purchasing flight insurance from coin-operated vending machines
just before boarding their flights.30 On November 1, 1955, John Gilbert
Graham planted a bomb on a United Airlines flight that his mother was
on in hopes of collecting her life insurance. 31 The bomb ended the lives
of thirty-nine passengers and five crew members. 32 Graham confessed to
placing a timer and twenty-five sticks of dynamite in his mother's suitcase. 33 Ironically, because his mother's suitcase exceeded the weight limit
by thirty-seven pounds, she had paid a $27.82 surcharge to get it on the
plane. 34 It wouldn't be until after the September 11, 2001 terrorist attacks, nearly forty-six years after Graham stashed explosives in his
mother's baggage, that Congress would mandate that all checked baggage
be screened by an explosive detection system. 35 While all passenger bags
are currently being screened, not all air cargo is: TSA is still working on
complying with a congressional mandate to screen 100 percent of cargo
transported on passenger aircraft. 36
When it came time for United States Attorney Donald Kelley to
charge Graham with blowing up the plane, Mr. Kelley was shocked to
24. PAUL STEVEN DEMPSEY
Legal Publishers 1992).

ET AL., AVIATION LAW AND REGULATION

9-3 (Butterworth

25. Jd.

26. [d.
27. [d.

at

9-4 (citing R. CHAMBRE, HISTOJRE DE L'AvIATION 304-10 (1948)).

28. Timothy M. Ravich, Is Airline Passenger Profiling Necessary?, 62 U. MIAMI L. REV. 1,
5 (2007) .
29. Id.
30. ANDREW J. FIELD, MAINLINER DENVER: THE BOMBING OF FUGHT 629 11 (Johnson
Books 2005).
31. Jd.
32. Id. at 12.
33. Id. at 66.
34. Id .
35. Implementing Recommendations of the 9/11 Commission Act of 2007, 49 U.S.c.
§ 4490L (2007).
36.

[d.
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discover that there was no federal statute on the books that made it a
crime to blow up an airplane. 37 About eight months later in July 1956,
President Eisenhower signed a bill providing for up to twenty years in
prison for acts of aircraft sabotage not resulting in death , and the possibility of the death penalty for any person convicted of committing an act of
aircraft sabotage that resulted in death. 38
As air travel increased, more deadly hijackings occurred. Between
1949 and 1985, 1,539 people were killed in eighty-seven aircraft bombings. 39 During that same timeframe, there were a staggering "498 successful and 281 failed hijacking attempts worldwide."40 In 1969, there
were more than fifty hijackings or attempts made on U.S. operated airlines. 41 January 1969 alone saw eight U.S. airliners hijacked to Cuba. 42
In February 1969, the Federal Aviation Administration ("FAA") was desperate to do something. Its Task Force on the Deterrence of Air Piracy
recommended using profiling and constructed a hij acker profile from
shared behavioral characteristics of past hijackers. 43 "When used in conjunction with a FAA-developed magnetometer weapons screening device,
the profile system offered a promising method of preventing potential
hijackers from boarding aircraft. "44
Despite the use of profiling techniques and the magnetometer
screenings, the threat of hijackings continued. 45 FAA realized that it had
to do more, and in December 1972, it issued a "landmark emergency
rule" that required U.S. air carriers to scan each passenger with a metal
detector and inspect all carry-on baggage for dangerous items, beginning
in January 1973. 46 If a metal detector was not available, the rule required
that a "physical search, or pat down," be conducted and provided that
anyone refusing to consent to the physical search would not be permitted
to board the plane. 47 In August 1974, President Nixon signed the Anti37. FIELD, supra note 30. at 67.
38. Id. at 236.
39. Jamie L. Rhee. Rational and Constitutional Approaches to Airline Safety In the Face of
Terrorist Threats, 49 DEPAUL L. REV. 847, 851 (2000).
40. Id.
41. FIELD , supra note 30, at 239.
42. THERESA L. KRAUS , THE FEDERAL AV1ATION ADMINISTRATION : A HISTORICAL PERSPECTIVE, 1903-2008 39 (U.S. Dep't of Transp. 2008) available at http://www.faa.gov/about/
h is tory /his torical_perspectivel.
43. ld.
44. ld. The new method in ract was very promising. In 1970, not a single flight where the
passengers had undergone the new FAA screening was subjected lo a hijacking attempt. Id.
45. [d. at 40-44. The infamous D.B Cooper successfully parachuted from a Boeing 727 after
demanding $200,000. In the following seven months, eighteen more extortion attempts on U.S.
air carriers were made. !d. at 42-43 .
46. [d. at 44.
47. Id.
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Hijacking Act of 1974 which, among other things, required the FAA to
keep its new security screening procedures in place and allowed the FAA
to use federal personnel to supplement law enforcement officers in airport security programs. 48
On the morning of September 11, 2001, nineteen terrorists hijacked
four U.S. domestic airplanes after having penetrated security at three major airports. 49 Three of those planes were turned into jet-powered missiles that killed thousands, destroyed the World Trade Center in New
York City, and damaged the Pentagon in Arlington, Virginia. 5o Realizing
the hijacker's plans, the courageous passengers of United Flight 93-one
of the four hijacked planes-fought back. At 10:03 A.M., their plane
crashed in Stony Creek Township, Pennsylvania, killing all on board. 51
At 9:04, one minute after United Flight 175 crashed into the south
tower of the World Trade Center, FAA's Boston Air Route Traffic Control Center stopped all air departures in its jurisdiction. 52 Not long after,
FAA decided that drastic measures were needed and, for the first time in
U.S. aviation history, instated a national ground stop-banning takeoffs
of all civilian aircraft regardless of destination. 53 It was not until September 19 that the FAA lifted most restrictions on U.S. registered general
aviation aircraft. 54
B.

THE CREATION OF THE FEDERAL AVIATION ADMINISTRATION

The sensation of freedom and success undoubtedly felt by Wilber
Wright during his first public flight in 1908 has since been undermined by
numerous rules and regulations. 55 The first significant legislation involving the airplane was the Air Mail Act of 1925. 56 Not only did this legislation begin the contractual relationship between the Post Office and
airlines to carry the mail, it "facilitated the creation of a profitable commercial airline industry, and airline companies such as Pan American Airways, Western Air Express, and Ford Air Transport Service began
commercial passenger service. "57
48. ld. This was to become the Civil Aviation Security Service. ld.
49. ld.

50. Id.
51.

Id. at 127.

52. ld.
53 . fd.

54. Id. at 128.
55. John Sabel, Airline-Airport Facilities Agreements: An Overview, 69 J. AIR L. & COM.
769, 770 (2004).
56. See generally KRAUS, supra note 42, at 1.
57 . [d. Instead of insisting on cargo aircraft, the postmaster general spurred the passenger
segment of commercial airlines by encouraging the airlines to use passenger aircraft to deliver
the mail. [d.
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At the urging of the aviation industry, President Calvin Coolidge
signed the Air Commerce Act in 1926, which charged the Secretary of
Commerce with licensing pilots, certifying aircraft, establishing airways,
issuing and enforcing air traffic rules, fostering air commerce, and operating and maintaining aids to air navigation. 58 Having been charged with
the responsibility for aviation oversight, the Department of Commerce
created the Aeronautics Branch, which began focusing on safety
rulemaking. 59 Wanting to take more control of the aviation industry after
a series of midair collisions, Congress repealed the Air Commerce Act of
1926, along with other aviation related acts,60 and replaced it with the
Federal Aviation Act. 61
C.

THE EMERGENCE

OF

THE TRANSPORTATION

SECURITY ADMINISTRATION

FAA would not be in charge of aviation security forever; after September 11, 2001, President George W. Bush signed the Aviation and
Transportation Security Act into law. 62 This created a new agency-the
Transportation Security Administration ("TSA") within the Department
of Transportation-that would take over responsibility for aviation security.63 By the end of 2002, "passage of the Homeland Security Act (Public
Law 107-296) brought TSA into the new Department of Homeland
Securi tyFalse "64
Continuing in the legacy of the Aeronautics Branch, TSA has continued to focus the federal government's eye on aviation security. Notwithstanding the fact that "over the past two decades the number of flight
hours logged by air carriers ha[ s] almost doubled and the number of departures ha[ s] increased by 50 percent,65 the period" [b ]etween 2001 and
2007, aviation witnessed one of its safest periods for scheduled air carriers."66 Years earlier in 1972, however,
[0 Jne airline executive expressed surprise that the screening procedures
[then enacted] were so readily accepted. 'It seems ironic . .. we find ourselves
58. fd. at 3.
59. ld.
60. ld. at 9. On August 23, 1958 the Federal Aviation Act was passed repealing the Air
Commerce Act of 1926, the Civil Aeronautics Act of 1938, and the Airways Modernization Act
of 1957. ld.
61. ld. This act created the Federal Aviation Administration. fd.
62. ld. at 129.
63. ld.
64. ld.
65. fd. at 147 (statistics from the National Transportation Safety Board).
66. ld. "Not counting the terrorist activities of September 1L, 2001, there were only tluee
fatal accidents in 2001; none in 2002; two in 2003; one in 2004 ; three in 2005; two in 2006; and
none in 2007." [d.
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in a situation where each and every air traveler in the United states [sic] is
treated as a suspect as soon as he enters an airline terminal. It would seem
ironic to the citizen of 1937 that air travelers today not only submit willingly
to searches of their person and carryon baggage, but actually laud the virtues of and need for such action.'67

With TSA rolling out full-body scanners, one can only imagine what
this airline executive, not to mention a citizen of 1937, would think of the
security screening measures of today.
III.

SECURITY SCREENING PROCEDURES AND THE
FOURTH AMENDMENT

Responding to the increased hijackings of the day, FAA "mandated
passenger profiling in the 1960sFalse"68 If a passenger fit the profiletwenty-five characteristics compiled from historical data on known terrorists 69-only then was the passenger subjected to further scrutiny.7°
However, FAA believed the practice was ineffective and abandoned profiling in 1972,71 Instead, FAA implemented X-ray searches of all carryon luggage at global security checkpoints. 72 The idea of profiling as a
means of screening passengers did not come to the forefront again until
TWA Flight 800 exploded soon after takeoff in 1996.73
Shortly after the tragedy aboard TWA Flight 800, President Bill
Clinton created the "White House Commission on Aviation Safety and
Security"-commonly known as the "Gore Commission."74 Having been
charged with "develop[ing] and recommend[ingJ to the President a strategy designed to improve aviation safety and security, both domestically
and internationally," the Gore Commission made several "recommendations including the revitalization and reformulation of passenger profiling
from the 1960s."75 Northwest Airlines was the first to develop a computer passenger profiling system in 1996 under a grant from the FAA and
"released the profiling software to other airlines through the FAA in
1997."76
The government avoided calling the "Computer Assisted Passenger
67. DEMPSEY ET AL., supra note 24, at 9-53 (citing Fenello, Individual Rights v. Skyjack
Deferrence: An Airline Man's View, 18 Vili. L. Rev. 996 (1973)).
68. Ravich, supra note 28, at 9.
69. Id. at 10. These characteristics were known as the "Anti-Air Hijack Profile."
70. !d. at 9-10.
71. Id. at 10.
n. Id.
73. ld. at 10-11. It was determined that 1WA Flight 800. flying from New York. was
brought down by a defective fuel tank, not terrorists. ld. at 10.
74. !d. at 10.
75. ld. at 11 (quoting Exec. Order No. 13,015, 61 Fed. Reg. 43,937 (Aug. 22, 1996)).
76. ld.
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Prescreening System" ("CAPPS") a profiling system, but instead tried to
sell it as a "management tool ," whose goal was "not to pick a needle out
of the haystack . . . but to make the haystack smaller. "77 While the government will not-and possibly more importantly cannot reveal-why a
traveler would be identified by CAPPS as a potential threat, as a "selectee" of CAPPS, the traveler is "subject to secondary screening. "78 Despite promises to modify the system,79 TSA abandoned CAPPS II in July
2004, amid growing opposition that was hard to ignore, especially after
the United States General Accounting Office ("GAO") expressed privacy concerns. 80
After failing to garner public acceptance of both CAPPS and CAPPS
II, TSA implemented the "Secure Flight" program in August 2004. 81 This
program, too, has met with opposition. 82 While CAPPS and CAPPS II
were criticized for spreading the net too wide and bearing too many
"false positives" and "false negatives,"83 TSA hoped that, by taking over
the airlines' duty of checking government watch lists before a passenger is
issued an airplane ticket, Secure Flight will "reduce the number of domestic airline passengers pulled aside for more rigorous screening while
increasing the chance of catching known or suspected terrorists. "84
On September 19, 2005, Secure Flight was dealt a serious blow when
77. [d. at 11-12 (quoting Bill Dedman , FAA Looking To Expand System, BOSTON GLOBE,
Oct. 12,2001, at A27) .
78 . ld. at 12-13.
79. Id. at 18, TSA offered to modify CAPP II in three specific ways: (1) TSA would "erase
most passenger information in Lhe CAPPS II system within seven days after passengers completed their scheduled travel," (2) TSA would provide an appeals process for those passengers
that were erroneously targeted , and (3) TSA would "limit[] the use of private commercial data
to compose a traveler's security profile." ld.
80. [d. at 19. The GAO added insult to injury when it stated that "[u]ntil TSA finalizes its
privacy plans for CAPP II and addresses such concerns, we Jack assurance that the system wiII
fully comply with the Privacy Act." Id. (quoting U.S. GEN. ACCOUNTING OFFICE, AVIATION
SECURlTY: Computer-Assisted Passenger Prescreening System Faces Significant Implementation
Challenges 42 (2004)),
81. Id. The 9/11 Commission Report recommended that TSA take over watch list matching
from the airlines . 111is recommendation was codified by the Intelligence Reform and Terrorism
Pre vention Act of 2004 ("IRTPA"). IRTPA requires Homeland security and TSA to take over
from the airlines the function of conducting pre-flight comparisons of airline passengers' information to federal government watch lists. The Secure Flight Rule is an attempt to comply with
this Congressional mandate. [d. at 20. See also Transp. Security Admin., Secured Flight: Frequently Asked Questions , http://www.tsa .gov/whacwe_do/Jayers/secureflight/faqs.shtm#Basics
(last visited Oct. 9, 2010) [hereinafter, TSA FAQ).

82, Ravich, supra note 28, at 22; see also Yevgenia S. Kleiner, Racial Profiling In The Name
Of National Security: Protecting Minority Travelers' Civil Liberties In The Age Of Terrorism, 30
B.c. THIRD WORLD LJ. 103, 134-35 (2010) .
83. Ravich, supra note 28, at 8.
84. ld. at 19-20.
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the Secure Flight Working Group ("SFWG")85_a panel of nine experts
in security and privacy-and the Aviation Security Advisory Committee
both refused to recommend the program to TSA.86 Despite these concerns, TSA's Secure Flight Final Rule required, as of October 31, 2009, all
airlines to request, collect, and transmit to TSA Secure Flight Passenger
Data ("SFPD").87 "Secure Flight is being phased in with each airline.
Implementation with all domestic airlines is scheduled to be completed in
the Spring of 2010 and international carriers by the end of 2010."88 To
address SFWG's concerns TSA has now posted on its website the goals of
the program. 89
Collecting SFPD and sending it to a one-stop shop to compare it
with government watch lists may be a better solution than having numerous private airlines, whose primary focus should be on safely flying the
plane from point A to point B, do the checking. Not only may this be the
most effective way by cutting the amount of personnel needed by numerous airlines down to just TSA personal, but it may also be the best way in
regards to privacy issues for two reasons. First, the fewer people pouring
over individuals' records the better. Second, SFPD is information that,
when requested by the government, can hardly be called an invasion of
privacy. SFPD includes date of birth and gender, both of which are found
on a Certificate of Live birth, which is usually kept by a state or local
government agency.
A.

STATE-OF-THE-ART ADVANCED

IMAGING

TECHNOLOGY

Regardless of whether the threats have become so great or the technology has advanced to such a degree (or both), "TSA began deploying
state-of-the-art advanced imaging technologies in 2007."90 TSA claims
that, in only a matter of seconds, "[tJhis technology can detect a wide
range of threats to transportation security,'~ and will protect passengers
and airline crews,91 TSA currently utilizes two types of imaging technol85. Id. at 24. SFWG's primary concern was that TSA had not articulated specific goals for
Secure Flight and had no way of knowing whether TSA's goals were realistic, attainable, or how
TSA would achieve them. !d.
86. Id.
87. TSA FAQ, supra note 81. SFPD consists of: name as it appears on government-issued
J.D. when traveling, date of birth, gender, and a redress number (if applicable). Id.
88. !d.
89. Id. TSA articulates five goals for Secure Flight on its website: (1) "[ildentify known and

suspected terrorists," (2) "[p]revent individuals on the No Fly List from boarding an aircraft,"
(3) "[s]ubject individuals on the Selectee List to enhanced screening to determine if they are
permitted to board an aircraft," (4) "[f]acilitate passenger air traveL" and (5) "[p]rotect individuals ' privacy." Id.
90 . Imaging, supra note 3.
91. Id.
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ogy: the backscatter and the millimeter wave machines.92 The millimeter
wave full-body scanner produces "an image that resembles a fuzzy photo
negative;" a three-dimensional image of your naked body.93 If the backscatter full-body scanner is used instead, the TSA claims that it will produce a two-sided 94 "image that resembles a chalk etching" of your naked
body.95 Some have called this a "virtual strip search"96 or "nude"
scanners.97

The above image is an example of the millimeter wave technology,9s
92. Id.
93. Transp. Security Admin, How it Works: Advanced Imaging Technology, http://
www.tsa.gov/approach/tech/ait/how_it_works.shtm, (last visited October 10, 2010) [hereinafter,
TSA How it Works].
94. Testimony , supra note 1, at 6.
95. Id.
96. David G. Savage, The Fight Against Full-Body Scanners at Airports, L.A. TIMES. January 13, 2010, available at http://articles.latimes.coml2010/jan/13/nation/la-na-terror-privacy13201Ojan13: Bob Orr, X-Ray Security Scanners Coming Next Week , CBS News,com, March 4,
201 0, http://www.cbsnews.com/stories/2010/03/04/eveningnews/main6267788.shtmL; American
Civil Liberties Union, ACLU Backgrounder on Body Scanners and "Virtual Strip Searches," January 8, 2010, http://www.ac1u.orgitechnology-and-liberty/ac1u-backgrounder-body-scanners-and"virtual-strip-searches"; Mike De Souza, Full Body Scans coming to Canadian Airports: Baird,
NAT'L POST, January 4, 2010, www.nationalpost.com!news/story.html?id=2407341.
97. Jeremy Barker, How does it work? Full body scanners, NP POSTED, (January 05, 2010,
12:54 PM), available at http;//network.nationalpost.com/np/blogs/postec\/archive/2010/0l/05/howdoes-it-work-full-body-scanoers.aspx; 'nude' scanners for
airports, LIVE LEAK, http://
www.ljveleak.comfview?i=741_1208510364 (last visited October 10, 2010); Jerome Tucille, Airport Passengers Bare All for Nude Scanners, EXAMINER.COM, October 20 2010, available at http://
www .examiner.com!examin erIx -536- Civ i1-Liberties-Examiner - y2008m 1Od20-Airport -passengers
-find-nude-scanners-are-no-bargain.
98. TSA, How it Works, supra, note 94.
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The above image is an example of the backscatter technology.99

In addition to privacy concerns and concerns regarding the efficacy
of full-body scanners, many have also expressed concerns that full-body
scanners expose air travelers to radiation emitted from the machines.1° o
J-Iowever~ according to TSA, "[bJackscatter technology projects low level
X-ray beams over the body to create a reflection of the body displayed on
the monitor."lOl TSA also claims that "[mJillimeter wave technology
bounces harmless electromagnetic waves off the body to create a black
and white three-dimensional image."102 Regardless of how scientific and
harmless TSA tries to make these machines sound, many commentators
have called the screening technique highly invasive and a "virtual stripsearch."103
99. ld.
100. Jonathan Berr, Health Risks of Full Body Scanners Questioned Following Report, DAILY
FINANCE, February 5, 2010, available al http://www.dailyfinance.com/story/health-risks-of-fullbody-scanners-questioned-following-reporU19346813; EU Divided on Use of Airport Body Scanners, MSNBC, January 7, 2010, available at http://www.msnbc.msn.comJid/34747772/ns/travelnews/; Matthew Harwood, Companies Seek Full-Body Scans that Ease Health, Privacy Concerns,
SECURITY MANAGEMENT, March 5, 2010, available at http://www.securitymanagement.coml
newsl companies-seek -full- body-scans-ease-heal th -pr i vacy-concerns-006852.
101. TSA How it Works, supra, note 94 (emphasis added).
102. !d. (emphasis added).
103. See, e.g., Savage, supra note 96; Jessica Ravitz, Airport secLlrity bares all, or does it?
CNN, May 18, 2009 , http ://www .cnn.coml2009fTRAVELlOS/18/airport.security.body.scans/:
Mamie Hunter , Body scanners not 'magic technology' againyt terror, CNN , December 31, 2009.
2:28 PM, http://www.cnn .comJ2009/TRAVELl12/30/ajrport.security.screening/index.htmi.
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104

B.

FOURTH AMENDMENT HISTORY AND ITS ApPLICATION
IN AIRPORTS

Although Colonial residents could not imagine a "virtual strip
search," or modem air travel, they were all too familiar with the abuses of
personal privacy that transferred from Great Britain to the Amer1can
Colonies. los Having been subjected to general warrants and writs of assistance, the Founding Fathers had good reason to protect against such
abuses in the Constitution. 106
The immediate object of the Fourth Amendment was

(0

prohibit the general

104. This picture was taken August 11 , 2010, by the author at the Denver International Airport. The words " All persons and property are subject to additional screening beyond this
point" greet passengers just after some passengers have been searched by full-body scanners .
The sign is probably ignored by most passengers, but it begs the question of when enough is
enough. While this article will not discuss screening that occurs after passengers have gone
through the security checkpoint to get into the airport , which is where the search by full-body
scanners takes place, TSA has announced that they will begin randomly swabbing passengers
hands and luggage in conjunction with Explosive Trace Detection technology used not only at
the security checkpoint but also after they have passed through the security checkpoint in the
boarding areas. Transp . Security Admin., TSA Expands Use of ExpLosive Trace Detection Technology at Airports Nationwide, February 17, 2010, avaiLable at http://www.tsa .gov/press/releases/
2010/0217.shtm .
105. THOMAS N . McINNIS , THE EVOLUTION OF THE FOURTH AMENDMENT 20 (Lexington
Books 2009).
106. ld. at 15. General warrants and writs of assistance were both used in colonial times .
General warrants " required no oath or affirmation to support their claims, no grounds explaining the basis of suspicion as to \vhy someone had broken the law, and placed no limits on the
locations to be searched or the objects which could be seized." The general warrant was "limited
to a single specific event that created the cause behind the search . Writs of assistance were
similar, but . . . continued in operation until six months after the death of the sovereign under
whom they were issued. " The Court of the Star Chamber was created to broaden the broad
search and seizure powers of the government and approved of the King's messengers' practice of
searching "any subject at any time, day or night, to enforce the laws ... " Id. at 15-16.
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warrants and writs of assistance that English judges had employed against
the colonists [internal citations omitted]. That suggests, if anything, that
founding-era citizens were skeptical of using the rules for search and seizure
set by government actors as the index of reasonableness. 1 07

Soon after declaring independence, eight states included protections
against abusive searches and seizures in their state constitutions; five
states proposed amendments to the United States Constitution providing
similar protections during the ratification debates. lOS When all was said
and done, the Fourth Amendment of the United States Constitution was
sent to the states and ratified in 1791. 109 The Fourth Amendment
guarantees:
The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated, and
no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized. l1O

TIle issue with advanced imaging technology is whether it infringes
on the "right of people to be secure in their persons" from "unreasonable
searches') in an airport setting. The threshold question is whether the
Fourth Amendment is applicable in an airport setting. When one walks
into an airport, he or she is typically greeted by long lines of people being
herded barefoot through metal detectors and x-ray machines while their
bags are also being screened. Congress has mandated that "[t]he Under
Secretary of Transportation Security shall provide for the screening of all
passengers and property,"111 and that "the screening shall take place
before boarding and shall be carried out by a Federal Government
employee. 112
The answer to whether the Fourth Amendment applies to security
searches at airports is an easy one, thanks to the explicit wording in 49
U.S.C.S . § 44901 113 calling for all passengers to be screened by federal
government employees. Years before the statute was enacted, the United
States Supreme Court, in Burdeau v. McDowel, made it clear that the
Fourth Amendment "protection applies to government actions .... it was
intended as a restraint upon the activities of sovereign authority, and was
not intended to be a limitation upon other than government agen107. Virginia v. Moore, 553 U.S. 164, 169-70 (2008) (citing Boyd v. United States, 116 U.S,
616, 624-627 (1886»).
108. McINNIS, supra note 105, at 19.
109. Id. at 20.
110. U.S. CONST. amend. IV.
111. 49 U.S .C.S § 44901 (2010) (emphasis added) .
112. Id. (emphasis added) .
113. Id.
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cies ... "'114 The Fourth Amendment is needed more than ever to protect
against unfettered airport security screening-the modern-day equivalent
of a general warrant-where suspicion is not based on probable cause,
where there is no sworn oath or affirmation) and where one's body and
luggage are subject to invasive searches. lls
As a general rule, in order to be considered reasonable under the
Fourth Amendment, searches must be based on probable cause and "conducted pursuant to a judicially issued warrant."116 Courts have managed
to come up with numerous justifications to keep airport security screenings within the bounds of the Fourth Amendment.1 17 For example, courts
have found airport searches reasonable where "exigent circumstances"
exist, or when the right to be free from unreasonable searches has been
waived, and courts have even distinguished airport searches as administrative searches.1 18 However, courts have found the "critical zone" or
border theory most persuasive 119 because an "airport, like the border
crossing, is a critical zone in which special fourth amendment considerations apply."120
In United States v. Skipwith, 121 the Fifth Circuit Court of Appeals
applied the critical zone test. In 1971 , unwilling to present identification
and having met the FAA anti-hijacking profile, Lee Skipwith III was de114. Burdeau v. McDowel, 256 U.S. 465,475 (1921).
115. McINNIS , supra note 105, at 15.
116. DEMPSEY ET AL, supra note 24, at 9-54.; see Katz v. United States, 389 U.S. 347, 357
(1967) (stating, "Searches conducted without warrants have been held unlawful 'notwithstanding
facts unquestionably showing probable cause' for the Constitution requires 'that the deliberate,
impartial judgment of a judicial officer ... be interposed between the citizen and the police ....
Over and again this Court has emphasized that the mandate of the [Fourth] Amendment requires adherence to judicial processes,' and that searches conducted outside the judicial process,
without prior approval by judge or magistrate, are per se unreasonable under the Fourth
Amendment-subject only to a few specifically established and well-delineated exceptions.")
(internal citations omitted) (citing Wong Sun v. United States, 371 U.S. 471, 481-482 (U.S. 1963);
U.S. v. Jeffers 342 U .S. 48, 51 (1951); AgneLLo v. United States, 269 U.S. 20, 33 (U.S. 1925»).
117. While this paper will not discuss exceptions to the warrant requirement imposed by the
Fourth Amendment outside the context of airport searches, there are many United States Supreme Court cases that do discuss exceptions in various scenarios. See, e.g., United States v.
Robinson, 414 U.S. 218,224 (1973) (discussing warrantless searches incident to arrest); Warden,
Maryland Penitentiary v. Hayden , 387 U.S. 294, 310 (1967) (stating warranUess searches are
justified if officers are in "hot pursuit"); Coolidge v. New Hampshire, 403 U.S. 443, 465. (1971)
(declaring that "under certain circumstances the police may seize evidence in plain view without
a warrant.").
118. DEMPSEY ET AL, supra note 24, at 9-62.
119. See United States v. Skipwith, 482 F.2d 1272. 1276 (5th Cir. 1973); see also United States
v. Herzbrun , 723 F.2d 773, 775 (11th Crr. 1984) (embracing tripartite analysis set forth in Skipwith) ; United States v. Albarado, 495 F.2d 799 , 805 (2d CiT. 1974) (considering need for the
search, 'inefficiency ' of search, and intrusion on privacy interests).
120. United States v. Moreno, 475 F.2d 44, 51 (5th Cif. 1973).
121. Skipwith, 482 F.2d at 1274-77.
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tained at the Eastern Airlines boarding gate at the Tampa International
Airport and questioned by a deputy United States marshal. 122 The court
noted that Skipwith had not simply been stopped and frisked 123 by the
marshal) but Skipwith had reported to the boarding area where "he knew
or should have known all citizens were subject to being searched."124 The
court found that th~ airport search of Skipwith at the boarding gate was
constitutional because
the standards for initiating a search of a person at the boarding gate should
be no more stringent than those applied in border crossing situations. In the
critical pre-boarding area where this search started, reasonableness does not
require that officers search only those passengers who meet a profile or who
manifest signs of nervousness or who otherwise appear suspicious. 12s

While endorsing the critical zone theory) the court set forth a threepart balancing test.126 The court stated that while the dangers posed by
air piracy were even greater than the dangers at border crossings, necessity alone does not make a non-probable-cause search reasonable.1 27
"Reasonableness requires that the courts must weigh more than the necessity of the search in terms of possible harm to the public."128 The
court identified three factors in its balancing test: (1) public necessity, (2)
efficacy of the search, and (3) degree of intrusion.1 29

C.

THE TRIPARTITE TEST

To

DETERMINE THE REASONABLENESS

OF

AIRPORT SEARCHES

Applying this test to TSA's plan to implement advanced imaging
technology,130 the dangers posed by terrorists and other evil-doers makes
factor one-public necessity-not even debatable. 131 There is no question that public safety calls for a thorough and effective screening pro122 . Id. at 1273.
123 . Id. at 1274; see also Terry v. Ohio , 392 U.S . 1,27 (1908) (creating exception to warrant
requirement in situations where a law enforcement officer would be allowed to "stop and frisk"
someone without probable cause in search of a weapon if law enforcement officer had reasona-

ble suspicion that he might be in danger) .
124. Skipwith, 482 F.2d at 1274.
125. Id. at 1276.
126. Id. at 1275.
127 . Id.
128. [d.
129. Id. ; see also Herzbrun, 723 F.2d at 775 (embracing three part analysis set forth in Skipwith); Albarado, 495 F.2d at 805 (considering need for search, "inefficiency" of search, and intru-

sion on privacy interests).
130. imaging, supra note 3.
131. See Uniied States v. Davis, 482 F.2d 893,910 (9th Crr. 1973) (concluding that deterring
and preventing airplane hijackings is "unquestionably grave and urgent"), overruled by United
States v. Aukai, 497 F.3d 955 (9th Cir. 2007); United States v. Hartwell, 296 F. Supp. 2d 596, 602
(E.D. Pa . 2003) (stating "[l]ittle controversy exists regarding the first two factors, public neces-
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cess. However, we should be just as skeptical as the founding-era citizens
were "of using the rules for search and seizure set by government actors
as the index of reasonableness. "132
The second factor-efficacy of the search-is much more controversial. In fact, a lawsuit filed July 2, 2010, by the Electronic Privacy Infor~
mati on Center ("EPIC")133 may eventually bring this issue before the
United States Supreme Court. EPIC is arguing for the suspension of the
deployment of the full-body scanners because it claims they violate the
Privacy Act, the Administrative Procedure Act, the Religious Freedom
Restoration Act, and the Fourth Amendment.1 34 EPIC specifically cited
the invasive nature of the devices and TSA's disregard of public opinion. l3S In its lawsuit, EPIC also stated that full-body scanners are "unlawful, invasive, and ineffective."136 The President of the EPIC
previously testified before Congress asking it to halt the plan to deploy
the full-body scanners.1 37
Under Skipwith, "virtual strip searches" that full-body scanners offer
are not effective enough to be constitutional when compared to how invasive they are. While many, such as EPIC and the American Civil Liberties Union (" ACLU") are questioning whether the new security screening
will be very effective,138 so too is the GAO.139,140 In a report released on
March 17, 2010, the GAO stated "it remains unclear whether the AIT
(advanced imaging technology) would have detected the weapon used in
sity and efficacy of the search"), aft'd, 436 F.3d 174 (3d Cir. 2006). The search in Hartwell did
not involve the full-body scanners discussed in this article.
132. Virginia v. Moore, 553 U.S. 164, 169 (2008).
133. Electronic Privacy Information Center, Air Travel Privacy, http://epic.orglprivacy/airtravelJ (last visited Oct. 6,2010); see also Katie Johnston Chase, Lawsuit Challenges Airport FullBody Scanners, BOSTON GLOBE, Aug. 4, 2010, available at http://www.boston.com/business/
arti c1es/20 10/08/04/1a wsui C challenges_airport_full_body _scanners!? s_campaign=:8315.
134. Electronic Privacy Information Center, supra note 132.
135. Jd.
136. Id.
137. Id.

138. American Civil Liberties Union, supra Dote 96.
139. Congress created the GAO as part of the Budget and Accounting Act of 1921. Bowsher
v. Synar, 478 U.S. 714, 730 (1986), superseded by statute, Act of July 31, 1986, Pub. L. No. 99-366,
100 Stat. 773. The GAO is an independent, nonpartisan agency that works for Congress and
claims to be called the "congressional watchdog." U.S. Government Accountability Office,
About GAO, http://www.gao.gov/about/index.html (last visited Oct. 9, 2010); see also 31 U.S.c.
§702(a) (providing that the GAO is independent of executive departments). GAO's mission "is
to support the Congress in meeting its constitutional responsibilities and to help improve the
performance and ensure the accountability of the federal government for the benefit of the
American people. We provide Congress with timely information that is objective, fact-based,
nonpartisan, nonideological, fair, and balanced." U.S. Government Accountability Office,
supra.
140. Testimony, supra note 1, at 8-10.
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the December 2009 [Christmas Day bombing attempt]141 incident."142
An argument is being made that terrorists can hide explosives by
molding them against their body, putting them in body cavities, or placing
them in folds of skin. 143 This would make explosives and the like impossible to detect with a full-body scan. Rumors have even been reported
that women suicide bombers, recruited by al-Qaida, are having explosives
inserted into their breasts using techniques similar to breast augmentation surgery.144 As the screening technology adapts so do the terrorists.
This is not to say that it is a winless battle, but it makes it that much more
imperative to ensure that law-abiding Americans are not subjected to humillating, intrusive, and most importantly, unreasonable searches that in
the end are not as effective at stopping terrorists as one might think. We
must be very careful when asking citizens to trade their privacy in the
hope for safety.
In 2009, CBS News reported that an al-Qaeda terrorist was able to
smuggle a pound of high explosives (and the detonator) in his rectum, all
in an attempt to assassinate Prince Mohammed Bin Nayef, head of Saudi
Arabia's counterterrorism operations.1 45 Luckily, the assassination attempt only left the victim slightly wounded. 146 Before making his way to
the prince, the "Trojan bomber" had avoided detection by airport secur141. A Nigerian national attempted to blow up Northwest Flight 253 from Amsterdam to
Detrojt on December 25,2009. OFFICE OF THE PRESS SECRETARY, WHITE HOUSE, White House
Review Summary Regarding 1212512009 Attempted Terrorist Attack, Jan. 7, 2010, available at
http://www .w hi tehouse.go vIthe-press-office/whi te-house-review-sununary-regardi ng-12252009attempted-terrorist-attack. The attempt tailed and the plane landed safely after the terrorist had
been restrained. Id. President Obama directed the Assistant to the President for Homeland
Security and Counterterrorism to complete a complete review of the terrorist watchlisting system and required key departments and agencies provide input into the review. Id. While applauding the strides that have been made since September 11, 2001. the preliminary White
House review blamed "human errors and a series of systematic breakdowns" tor failing to stop
the terrorist from boarding the plan to the United States. [d.
142. GAO also recognized that TSA has yet to complete a cost-benefit analysis and recommended that they do so. Testimony, supra note 1, at 10. GAO esbmates increases in staff alone
to cope with TSA's plan to increase the use of advanced imaging technology as a primary search
device could cost up to $2.4 billion over the plan's expected service life. Id.
143. ]d.; see also Thomas Frank, X-ray Tests Both Security, Privacy. USA TODAY) Dec. 26,
2006, available at http://www.usatoday.comlnews/nation/2006-12-26-backscatter_x.htm (noting
potential terrorists can smooth plastic explosives over bodies like spackle).
144. Bosom Bombers: Women have Explosive Breast Implants: Authorities Alarmed by Possihility of Surgically Placed Explosives, WORLDNETDACLY (London), Feb. 1, 2010, http://www
.wnd.coml?pageld==123758 (last visited Oct. 11, 2010); Kanchan Gupta. Islam's Stockpile of
Human Bombs, THE PIONEER (India), Feb. 7,2010, http://www.dailypioneer.coml234221!Islam
%E2%80%99s-stockpile-of-humao-bombs.html (last visjted Oct. 11,2010).
145. Sheila MacVicar, Al Qaeda Bombers Learn from Drug Smugglers, CBS EVENING NEWS,
Sept. 28, 2009, http://www.cbsnews.comlstoriesI2009/09/28/eveningnews/main5347847.shtml (last
visited Oct. 10, 2010); American Civil Liberties Union, supra note 96.
146. MacVicar, supra note 146.
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ity, including metal detectors and palace security,147 It is unlikely that a
full-body scanner would be any more effective in detecting the explosives.
GAO reports that advanced imaging technology only performed as well
as physical pat downs in operational tests. 148
Italy has found the same problems and says that the scanners actually take longer than a physical pat down. 149 The Italian daily Corriere
della Sera recently reported that after six months of testing, Italy will stop
using full-body scanners at security checkpoints in airports. 150 In fact, the
SCaIUlerS are already no longer in use at airports in Rome, Venice, and
Palermo because the Italian government not only found them to be slow,
but also to be ineffective for detecting weapons and expiosives.ls i
While the technology can see beneath clothing, the image produced
by a full-body scanner does not reveal items beneath the surface of the
skin.152 According to TSA's website, the full-body scanner "detects metallic and non-metallic threats, including weapons, explosives and other
items that a passenger is carrying on his/her person, without physical contacC'153 Some believe that the "carrying on" the person is not the same
as "carrying in" the person, thereby making the new machines ineffective
in detecting "Troj an" or "bosom" bombers,154
Another problem with the machines' efficacy could be the fact that
their locations are published. TSA has published plans to deploy 450 fullbody imagers by the end of 2010,155 with maps easily accessible on the
TSA website of where these machines currently are and where they will
be 10cated. 156 Terrorists can easily avoid the airports that contain this
technology simply by looking at TSA's website. Only time will tell if a
successful argument can be made that giving legitimate air travelers who
have been subjected to the electronic full-body search a false sense of
security (when in fact the terrorists are avoiding airports that use ful1body scanners) in and of itself makes the search unreasonable.
147. Id.
148. Testimony, supra note 1, at 9.
149. Italian Airport Security Axing Body Scanners , EURONEWS, Sept. 23 , 2010, http://
www.euronews.netJ2010/09/23/italian-airport-security-axing-body-scanners/(lastvisitedOct.11 ,
2010).
150. Italy Lo Abandon Airport Body Scanners, SYDNEY MORNING HERA.LD, Sept. 24, 2010,
http://www.smh.com.aultravelltravel-newslitaly-to-abandon-airport-body-scanners-20100924-15p
gu .htm\.
151. Td.; Italian Airport Security Axing Body Scanners, supra note 148.
152. Electronic Privacy Information Center, supra note 132.
153. noagendapdfs.org, http://noagendapdfs .orgINA-164-2010-01-10INA-164-2010-01-10-HT
MLlwww . tsa.gov3Pproach_tech_imagin~technoJogy .shtm.htrn1 (Last visited October 20, 2010).
154. American Civil Liberties Union, supra note 96.
155. Imaging , supra note 3.
156. [d.
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The third and final prong 157 of the test-degree of intrusion-could
spell doom for airport virtual strip searches. The Skipwith court recognized the intrusion of airport searches as "inconvenient and annoying, in
some cases it may be embarrassing, and at times it can be incriminating."158 However, it spent very little time discussing the intrusive nature
of the searches and instead addressed the factors that it claimed made
airport searches less offensive than in other contexts. 159 The court stated
that the search of Skipwith was not intrusive to the degree of unreasonableness because of the "almost complete absence of any stigma" of being
searched at the airport, a known and designated search point. 160
Distinguishing airport searches from those conducted on "dark and
lonely streets at night/' the court was confident that the "circumstances
under which the airport search is conducted make it much less likely that
abuses will OCCUr."161 The argument that there was no stigma attached to
Skipwith's search would not have held water had Skipwith been searched
by a full-body scanner. Abuses and indiscretion are sure to follow a virtual strip search. One need only ask Rolando Negrin, a TSA worker at
the Miami International Airport, about the stigma associated with being
searched by the full-body scanners.1 62 Mr. Negrin finally snapped after
being subjected to jokes about the size of his genitalia on a daily basis. 163
The daily teasing started when Mr. Negrin stepped through a full-body
scanner as part of a training exercise and his supervisor started to make
fun of his genitalia, which was made visible by the maehine. 164 Because
the search reveals mtimate and private areas of one 's body, the stigma is
inherent.
The court in Skipwith focused on the fact that for one to be subjected
to an airport search, one must go to the airport and voluntarily enter the
boarding area where the searches are conductedJ65 Accordingly, "the
offensiveness of the screening process is somewhat mitigated" by this
fact. 166 At least two federal cireui t courts of appeal d isagree. 167 In
157. Skipwith, 482 F.2d at 1275.
158. fcZ .
159. Id. at 1275-76.
160. fd .
161. fd. at 1276.
162. William Shepard & Brian Hamacher, Suspicious Package: TSA Worker Jailed After Junk
Joke, NBC MIAMI, http://www.nbcmiami.com!news/local-beatrrSA-Fracas-After-Body-Scanner-Reveals-TMI-92971929.html (last modified May 7,2010); see aLso Image on Full-Body Scanner Provokes Incident at Miami Airport, THE WASHINGTON POST, May 8,2010, available at
h up://www.washingtonpost.comJwp-dynJcontent/article/201 0/05/071 AR20 100S0705068.html.
163. Shepard & Hamacher, supra note 161 .
164. fd.
165. Skipwith. 482 F.2d at 1275-76.
166. Jd .
167. United States v. Kroll, 481 F.2d 884, 886 (8th Cir. 1973) see also Albarado , 495 F.2d at
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United States v. Kroll, the Eighth Circuit affirmed the district court's order granting defendant's motion to suppress evidence after having been
subjected to a mandatory, warrantless search at the airport. 168 The defendant fit the airline's terrorist profile and was required to pass through
a magnetometer machine before being granted entry to his commercial
flight. 169
The court rejected the government's argument that the suppressed
evidence should have come in because the defendant had consented to
the search by attempting to board the plane. 170 The Eighth Circuit
agreed with the district court that this act alone did not constitute consent
in any meaningful sense . . .. Compelling the defendant to choose between
exercising Fourth Amendment rights and his right to travel constitutes coercion; the government cannot be said to have established that the defendant
freely and voluntarily consent[ ed] to the search when to do otherwise would
have meant foregoing the constitutional right to travel. 171

Compelling travelers to submit to a virtual strip search before exercising their constitutionally guaranteed right to travel (especially when
the search's degree of intrusiveness is much greater than its efficacy) can
hardly be called free and voluntary consent.
According to TSA, the use of full-body scanners is currently optionaI.1 72 However, passengers who refuse to submit to this search are
required to submit to "an equal level of screening, including a physical
pat-down. "173 Thus, it is "optional" in that the sense that one has a
choice between a rock and a hard place. This does not constitute consent
when the other option is to submit to a physical pat-down or forfeit your
flight all together. Additionally, the "option" to avoid the full-body scanners will not last very long. According to a GAO report, "TSA plans to
procure and deploy 1,800 AITs by 2014 and use them as a primary
screening measure. "174 A primary screening measure is conducted on all
airline passengers before they are allowed to board a commercial flight,
as opposed to secondary screening, which occurs when a passenger trig806-07 (stating that "[t)o make one choose between flying to one's destination and exercising
one's constitutional right appears to us, as to the Eighlh Circuit, .... in many situations a form
of coercion , however subtle. While it may be argued there are often other forms of transportation available, it would work a considerable hardship on many air travelers to be forced to utilize
an alternate form of transportation, assuming one exists at all. ") .
168. KroLL, 481 F.2d at 887.
169. ld. at 885.
170. [d . at 886-87 .
171. !d. at 886 (citing United States v. MeuLener, 351 F. SUpp. 1284, 1288 (CD. Cal. 1972) ;
United States v. Lopez, 328 F . SUpp. 1077, 1093 (E.D . N.Y. 1971)).
172. imaging, supra note 3.
173. noagendapdfs.org, supra note 152.
174. Testimony, supra note 1.
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geTs an alarm during primary screening and is then selected for additional
screening. 175
The United States Supreme Court has found that while the word
"travel" is not found in the Constitution, it is nonetheless a constitutional
right. 176 There is, however, an argument that traveling by plane is simply
a mode of transportation and that the mode is not constitutionally protected. The Second Circuit has addressed the mode of transportation
question, specifically as it applies to travel by plane.1 77 It stated that consent, based on the mere fact that a passenger has notice of a mandatory
search before being allowed to board an airplane, was analogous to the
government announcing that all telephones would be tapped in order to
counter an outbreak of political kidnappings. 178
The court rejected the proposition that anyone using a telephone
consented to a search, even if the public were aware of the government's
wiretapping plan and had the opportunity to avoid using the phone.1 79
It would not matter that other means of communication exist-carrier pigeons, two cans and a length of string; it is often a necessity of modern living
to use a telephone. So also is it often a necessity to fly on a commercial
airliner, and to force one to choose between that necessity and the exercise
of a constitutional right is coercion in the constitutional sense. 180

The court's statement is truer today than when it was made in
1974. 181 Certainly the expectations of the twenty-first century dictate
that a business person occasionally must be in New York City one day
and in Los Angeles the next.
Considering other modes of transportation, the airplane is not only
the fastest and cheapest way, but it is the only way to make it from New
175. Jd.
176. See Saenz v. Roe , 526 U.S . 489, 498-99 (1999) (stating that "(t)he word 'travel is not
found in the text of the Constitution. Yet the 'constitutional right to travel from one State to
another' is firmly embedded in our jurisprudence. "); Shapiro v. Thompson, 394 U.S . 618
(1969) (viewing the right to travel as "fundamental" and triggering strict scrutiny of classifications impinging on that right that would otherwise receive rationality review). overruled in part
by Edelman v. Jordan, 415 U.S. 651 (1974); United States v. Guest, 383 U.S. 745, 757 (1966)
(slating "freedom to travel throughout the United States has long been recognized as a basic
right under the Constitution.").
177. Albarado , 495 F.2d at 807.
178. Id .
179. [d .
180. ld.
181 . According to the National Transportation Safety Board, an independent U.S . Federal
agency charged by Congress with investigating every civil aviation accident in the United States,
Americans feel the need to fly now more than ever. See KRAUS , supra note 42, at 173. In 1978,
four years after the Albarado court, there were 328 miUion enplanements-paying Clistomersin the United States. ld. In 2008 that had more than doubled to 776 million enplanements. Id.
In 1978 there were 13,830 airports. ld. By 2008 there were 19,815. [d.
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York City to Los Angeles in one day. A ticket from John F. Kennedy
International Airport to Los Angeles International would cost around
$149 and would take about six and half hours in the air. 182 Taking the
train would cost about $197, take sixty-seven and a half hours, and would
require at least one train change. 183 Another option would be to drive.
Driving a car would take about forty-two and half hours 184 behind the
wheel, cost about $358 in fuel,18s and cost about $39.20 a day to rent the
car. 186 It goes without saying that in the modern era, traveling by plane
can sometimes be, effectively, the only way to travel-the definition of a
necessity. It can hardly be said that one is willingly and freely consenting
to a full-body search simply by attempting to board a plane, especially
when flying may be the only way to get to one's destination.
Returning to the intrusive prong of the test, TSA boasts that there is
no physical contact when submitting to the new screening technology, but
that the millimeter wave full-body scanner produces "an image that resembles a fuzzy photo negative;"187 a three-dimensional image of your
naked body. If the backscatter full-body scanner is used instead, TSA
claims that it will produce a two-sided 188 "image that resembles a chalk
etching" of your naked body.189 Some have called this a "virtual strip
search"190 or "nude" scanners.1 91 Unlike previous airport searches where
182. Not including taxes, one-way coach ticket with a two-week notice. Delta.com,
www.Delta.com (last visited April 6, 2010).
183. Not including taxes, one-way adult ticket with a two-week notice, requires five-and-ahalf-hour stop and train change in Chicago. Amtrak, www.amtrak.com (last visited April 6.
2010).
184. Hours calculated by Mapquest. Mapquest, www.mapquesLcom (last visited April 6.
2010).
185. Fuel cost calculated at twenty-five miles per gallon by Mapquest. Mapquest,
www.mapquesLcom (last visited April 6, 2010). Average gas price reported by AAA AAA,
http://www.fuelgaugereport.com (last visited Oct. 2, 2010).
186. Rental cost calculated with renting a car for three days to make the trip from JFK to
LAX , pick-up at JFK and drop-off at LAX, pricing an economy car. Dollar Rental Car,
www.dol1aLcom (last visited April, 6 2010).
187. Imaging, supra note 3.
188. Testimony, supra note 1, at 6.
189 . [d.

190. David G. Savage, The Fight Against Full-Body Scanners at Airports, LA TIMES, Jan. 13,
2010, available at http://articles.latimes.com/2010/janI13Jnation/la-na-terror-privacyI3-2010jan13;
see also Bob Orr, X-Ray Security Cameras Coming Next Week, CBS NEWS (Mar. 4, 2010), http://
www.cbsoews.com/storiesJ2010103/04/eveningnews/main6267788.shtml (last visited Apr. 6,2010),
American Civil Liberties Union, supra note 96, and Mike De Souza, Full-Body Scans Coming to
Canadian Airports, NATIONAL POST, Jan. 4, 2010, available at http://www.nationalpost.com/news/
story.html?id=240734l.
191. Jeremy Barker, How Does It Work? Full Body Scanners, NATIONAL POST, Jan. 5,2010,
available at http://network.nationalpost.com/np/blogs/postedJarchive/2010/01/05/how-does-itwork-full-body-scanners.aspx. See also Jerome Tuccille, Airport Passengers Bare All for Nude
Scanners, EXAMINER.COM, Oct. 20, 2010, http://www.examiner.com/civil-libertics-in-nationaV
airport-passengers-bare-all-for-nude-scanners (last visited Apr. 6, 2010).
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one simply walked through a magnetometer, the government's search
technique has become much more intrusive because air travelers are now
being forced to allow Uncle Sam see them naked.

D.

HAS THE AIRPORT SEARCH EVOLVED INTO

A

"VIRTUAL

STRIP SEARCH"?

Similar to the full-body scanners, a "visual strip search" does not involve physical contact. 192 A visual strip search does require one to remove one's clothing,193 but full-body scanners make the physical removal
of clothing unnecessary.1 94 Another difference is that "[t]he application
of the Fourth Amendment to warrantless strip searches has been developed largely in cases involving such searches in prisons and in 8chools,"195
while the "virtual strip search" takes place in airports prior to boarding
the airplane. And while both searches are highly invasive search techniques that reveal the subject's sexual anatomy, TSA's virtual strip search
is not conducted pursuant to a warrant, let alone suspicion. In Reynolds
v. City of Anchorage) a female police officer conducted a "visual strip
search" where she instructed each person subject to the search to remove
their clothing and undergarments and "bend over to allow a visual inspection of [their] rectal area." 196 "[The female police officer] never ph ysically touched any [one] during the searches. "197
Considering these circunlstances, the Reynolds court quoted Bell v.
Wolfish 198 and determined that the reasonableness of a strip search requires the court to balance "the need for the particular search against the
invasion of personal rights that the search entails. "199 Applying the
Fourth Amendment to warrantless strip searches has largely been tested
by cases involving such searches in prisons and schools.200 Despite the
difference in settings~ Reynolds and Bell are still instructive in the Fourth
Amendment inquiry because the searches are similar201 and because airports are "unique places[ s] fraught with security dangers," like prisons
192.
193.
194.
195.
196.

Reynolds v. City of Anchorage, 379 F.3d 358, 361 (6th Cir. 2004).
Id.
Imaging, supra note 3; see also Testimony, supra note L at 5-6.
Reynolds, 379 F.3d at 362.
[d. at 36l.
197. Id.
198. Bell v. Wolfish, 441 U.S. 520 (1979).
199. Reynolds, 379 F.3d at 364 (quoting Wolfish, 441 U.S. at 559).
200. Id. at 362.
201. The full-body scanners bounce x-ray or electromagnetic waves off of one's body allowing a TSA agent to see beneath the clothing without having to remove the clothing of the
person subject to the search. Testimony, supra note 1, at 5-6. 111ere is no physical contact. hi. A
"visual strip search" allows the searcher to visually inspect the subject of the search without
clothing 00. Reynolds, 379 F.3d at 361. There is no physical contact. Id.
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and schools.202 Additionally, cases dealing with both the Fourth Amendment and strip searches focus on balancing" 'the need for the particular
[strip] search against the invasion of personal rights that the search
entails. "203
In balancing the needs for a search against the invasion of personal
rights imposed by such a search, courts "must consider the scope of the
particular intrusion, the manner in which it is conducted, the justification
for initiating it, and the place in which it is conducted."204 Strip searches
have then been deemed reasonable in their "scope when the measures
adopted are reasonably related to the objectives of the search and not
excessively intrusive in light of the age and sex of the [subject of the
search] and the nature of the infraction. "205
First, the scope of the intrusion caused by full-body scanners is aimed
at finding weapons and explosives. Second, the manner in which TSA
conducts the searches appears to be straight forward. The subject of the
search will walk into the '''imaging portal," be asked to remain still while
assuming different positions, all while the full-body scanner "creates an
image of the passenger in real time." The manner in which the search is
conducted seems to be minimally embarrassing, but that does not mean
that the search is not-as the TSA agent at the Miami airport could testify. The image that is created and studied remotely by a Transportation
Security Officer206 is highly personal. TSA claims that the image produced cannot be used for personal identification but the Department of
Homeland's Security Privacy Impact Assessment Update for TSA Whole
Body Imaging report is quick to point out that the image quality is continually improving.207
Third, the justification for full-body scanners is to keep the public
safe and avoid another September 11th type attack. While this justification is laudable, the means seem to be a little too broad. The scanners
will eventually be the primary search technique used to screen all commercial airline passengers regardless of the fact that the overwhelming
majority of passengers are completely suspicionless. However, the September 11th attacks were carried out by only a small group of terrorists.
Fourth, the search will end up being carried out jn every airport that caters to those flying on commercial flights. Courts must then balance the
202. Reynolds, F.3d at 362 (quoting Wolfish, 441 U.S . at 559).
203. ld. (quoting Wolfish, 441 U.S. at 559).
204. Id. (quoting Wolfish, 441 U.S. at 559).
205. ld. at 363 (quoting New Jersey v. T.L.O., 469 U.S. 325,342 (1985»).
206. u.S. DEP'T OF HOMELAND SECURITY, Privacy Impact Assessment Update for TSA
Whole Body Imaging 2 (2009), available at http://www.dhs.gov/xlibrary/assets/privacy/privaC)'_
pia_tsa_wbiupdate.pdf.
207. ld.
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above criteria against the need of the search, which, admittedly, is very
high. However, considering that Uncle Sam is taking a photo of travelers' naked bodies, this invasion of personal rights is at an all-time high
level. The questions remains, if this type of invasion of personal rights
imposed by the search does not outweigh the need for the search, how far
are we willing to allow our government to invade into our personal
pnvacy.
Moving on to address the reasonableness aspect, TSA has adopted
full-body scanners in an attempt to address holes in security that were
exposed by the 2009 attempted Christmas Day Bomber. 208 While this
appears to be reasonably related to the objectives of the search, full-body
scanners should still face scrutiny because they are inherently intrusive in
addition to the fact that their use has not been qualified as to the age or
sex of the subject. 209 And as mentioned above, the government itself has
doubts as to whether the full-body scanner would have been effective in
spotting the Christmas Day Bomber-the whole reason for the step-up in
plans to deploy full-body scanners.210 Additionally, the only infraction
that those who are being subjected to the full-body scanners are guilty
of-at least before the search-are showing up at the airport to exercise
their constitutional right to trave1. 211
E.

THE RIGHT

To

PRIVACY MEETS ADVANCED

IMAGING TECffNOLOGY

Like the right to travel, the Constitution does not explicitly mention
any right to privacy.212 Also like the right to travel, the United States
Supreme Court has found that a right to privacy exists, and has used it to
protect personal privacy against unlawful intrusion by the government. 213
The right to privacy has been found to protect against unjustified government interference with personal decisions relating to education, marriage,
procreation, contraception, family relationships, and child rearing. 214
Being broad enough to encompass a woman's reproductive decisions,215 it isn't a stretch of the imagination to believe that the right to
privacy includes the right to keep an image of one's naked body from
being scrutinized by an unknown federal employee in a remote area.
208.
209.
210.
211.
212.
LEGAL

213.

Testimony , supra note 1, at 1.
See Imaging, supra note 3.
Testimony, supra note 1, at 9
See Albarado, 495 F.2d at 806-07.
ERNEST H. SCHOPLER, ANNOTATION: SUPREME COURT'S VIEWS AS
ASPECTS OF THE RIGHT OF PRIVACY, 43 L. Ed. 2d 871, 3-4 (2008).
[d .

214. [d. (citing Carey v. Population Servs. Int'l, 431 U.S. 678 (1977).
215. See generally Roe v. Wade, 410 U.S. 113 (1973).

TO THE FEDERAL
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While claiming that the machines will not be used to store and send
images, Homeland Security has admitted that they can store images. 216
This only adds further questions and debate, including questions regarding whether these machines will violate other federal laws, such as laws
against the sexual exploitation of children. 217
The two final prongs of the Wolfish test seem to go hand in hand.
The justification for initiating the full-body search is to keep explosives
and other weapons off airplanes. The reason the search is conducted in
an airport is because that is where people go to board the airplane. It
appears to be clear from the statistics and cases already cited in this paper
that the justification is more than reasonable. The location of the search
actually takes place in two places. The first location of the search takes
place in plain sight right out in the open space of the airport, where the
subject of the search walks into the full-body scanner. 218 But then the
machine makes an unage of the subject and transmits it to a transportation security officer ("TSO") in some remote location where the image is
studied and searched for prohibited items. 219
To the Reynolds' court, it was important to the reasonableness of the
visual strip search that it was made in the "privacy" of a private room and
in the presence of only one other person. 220 Likewise, when the full-body
scanner creates the naked image the search will be conducted in a private
room. 221 However, it will be in a secured and remote room that is offlimits to and away from the naked image's "owner." Essentially, the
search isn't even conducted in the presence of the subject of the search:
"the TSO will not be able to see the actual individual" and the individual
will not be able to see the TSO.222 This seem.s to make the search even
more intrusive because one never has any actual personal knowledge of
what happens to that image. It is up to one's own imagination to picture
what actually is going on when one's own naked image is being searched.
Perhaps that is how the government is trying to address the right to privacy issue: how can one have a right to privacy when one is not even
physically present when the intrusive aspect of the search is conducted?
However, the location of the full-body scanner is in the open for all
to see. 223 "Courts across the country are uniform in their condemnation
216. U.S.

supra note 205, at 7.
§ 2252(a) (2010) (containing laws against sexual exploitation and other

DEP'T OF HOMELAND SECURITY,

217. See 18

uses

abuses of children) .
218. Imaging, supra note 3.
219. Id.
220 . Reynolds, 379 F.3d at 365.
221 . Imaging, supra note 3.

222. US.
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223 . Imaging, supra note 3.

supra note 205, at 5.
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of intrusive searches performed in public."224 Albeit discussing strip
searches conducted by police officers in a holding cell, at least one court
has stated that a strip search is, as a matter of law, not reasonable when it
is conducted "in an area exposed to the general view of persons known to
be in the vicinity whether or not any actually viewed the search," and is
an invasion of the right to privacy,225 Likewise, the full-body scanners
win perform a search in a public area, but where the general public will
not "actually view[] the search. "226
F.

ALTERNATIVES

To

THE FULL-BODY SCANNER

There are many other tactics that the government could use to screen
and protect privacy rights. One is the possibility of reduced or eliminated
government involvement. The "Registered Traveler" program is a privatized effort to develop profiling systems that operate on a voluntary basis. 227 Under the Registered Traveler program, "Trusted Travelers"
voluntary submit biographical information, fingerprints, iris images, and
pay a membership fee. 228 After successfully passing a security threat assessment (conducted by TSA), a Trusted Traveler is able to bypass airport
screening processes and head straight to a special screening lane. 229 One
of the problems with Registered Traveler is that only a few passengers are
going to be Trusted Travelers,
While the Registered Traveler has limited government interferences,
another option is to take the government out of the security screening
business. Much like Hotwire, Travelocity, and other internet travel agencies set up flights now, a private business could connect airline passengers
with smaller chartered planes to bypass TSA checkpoints all together. If
purchasers of airline tickets were united in their purchasing power, passengers could ensure that the person next to them is not a terrorist by
flying on a private chartered plane. Private companies could act as the
middle-man and connect persons wanting to travel to particular destinations with other passengers wanting to go to that destination. Those
wan ting to get on to these smaller chartered planes could go through a
private (as opposed to government mandated) thorough screening and
background check before being allowed onto the plane.
While there may be problems with increased air traffic and other
problems, a system could be worked out that would assure passengers
that not only are they safe to fly, but so is the passenger next to them.
224.
225 .
226.
227.
228.
229.

Campbell v. Miller, 499 F,3d 711,719 (7th Cir. 2007).
Logan v. Shealy, 660 F.2d 1007, 1014 (4th Cir. 1981).
/d.
Ravich, supra note 28, at 25.
Id. at 25-26.
Id.
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While "profiling" has acquired a strong negative connotation, another avenue in protecting our citizens may be to follow IsraePs lead when it
comes to passenger screening. 230 This paper does not focus on the pros
and cons of adopting a behavioral profiling system such as Israel's,231 but
there is an <Limportant, irrefutable, field-tested assertion: persons about to
hijack an airplane and end their own lives behave differently than do
other persons; these behavioral differences are subtle, but observable to
the trained eye. "232 If someone were to trip the behavioral profile, that
would give probable cause for TSA to do a more invasive search, something similar to a full-body scan. Unfortunately in this day and age, it
appears that there will have to be some sort of trade off of privacy for
safe skies. In the end, it would be better to voluntarily give up some
privacy for a more secure flight than to be stripped naked by an Uncle
Sam for only a false sense of security.
IV.

AFTER ALL

Is

SAID AND DONE, ARE FULL-BODY SCANNERS A
DETERRENT TO TERRORISTS?

According to a USA Today/Gallup ("Gallup") po1l233 conducted January 5-6, 2010, seventy-eight percent of participants approved of U.S. airports using full-body scanners on air travelers. 234 How a respondent
reacted to Gallup depended on his or her gender. At forty-one percent
and twenty-six percent respectively, female air travelers were more likely
to express discomfort than male travelers when asked if they would be
comfortable with being personally subjected to the scan. 235 Regardless of
230. ld. at 37.
231. It has been noted by commentators that Israel may have the most successful aviation
system in the world. US Airport Directors Study Israeli Pass llger Screening , ISRAEL NEWS, May
7, 2007, available al http://www.ynetnews.com/articles/0,7340,L-3397480,OO.html; see also David
A. Harris, RACIAL PROFILING SYMPOSIUM: New Risks, New Tactics: An Assessment of the
Re-Assessment of Racial Profiling in the Wake of September 11, 2001,2004 Utah L. Rev. 913, 942

(2004). It certainly considered a major target for terrorists, yet it has successfully defended itself
from terrorist attacks for thirty years. US Airport Directors Study Israeli Passenger Screening,
supra.

232. Harris , supra note 230, at 942.
233. Gallup, In u.s., Air Travelers Take Body Scans in Stride, http://www.gaJlup .com/poU/
125018/air-travelers-body-scans-stride.aspx (last visited May 4, 2010). The question posed was:
One method of airport security that is expected to be used more widely at U.S. airports
is a full body scan of passengers as they go through the security checkpoint. The full
body scan would show a graphic image of a person's body underneath his or her
clothes. The image would be viewed only by federal screeners in a separate, private
room. Do you approve or disapprove of U.S. airports using the full body scan on airline passengers?
234. Results based on telephone interviews with 542 adults who had taken two or more
flights in the past twelve months. Id. For results based on the sample of 542 adults who have
taken two or more air trips in the past year. the maximum margin of error is ±5 percentage
points. Id.
235. Jd.
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the disparity in comfort level among the genders, Gallop reports that respondents overwhelmingly believed that full body scans would deter or
prevent terrorists from being able to carry out their attacks (eighty-four
percent said scans would be effective in preventing terrorists from smuggling explosives or other dangerous items onto planes, and thirty-eight
percent believe that full-body scans would be very effective).236
Despite the respondents' confidence that full-body scans would be
effective at stopping terrorists, as noted above, the many departments
that are within the federal government do not all share that confidence. 237 GAO doubts that advanced image technologies, or full-body
scanners, would have effectively prevented the attempted bombing of the
Northwest flight on Christmas Day 2009. 238 And also mentioned above,
Italy, a United States' ally in the War on Terror, has already pulled the
plug on the full-body scanner because it believes that they are not
effective. 239
As the threat of terrorists hiding explosives in body cavities, Trojan
bombers or bosom bombers , becomes more of a reality, the current fullbody scanners would not be effective because they can only spot things
above the skin.240 Not being effective at stopping terrorists, the current
full-body scanner would not be a deterrent to terrorists, and the federal
government is in effect only screening law-abiding American citizens that
have sacrificed their constitutional rights for a false sense of security.
V.

CONCLUSION

The Wright Brothers believed that their flying machine would bring
the end of all wars, but over the years, and especially after World War II
and September 11, 2001, airline travel requires intrusive searches before
one can even enjoy the exhilaration that comes with flying. Keeping in
mind that it is the Constitution that protects the American public from
unreasonable searches and protects the right to travel and the right to
privacy, it behooves us to never allow terrorists to strip us of those protections out of fear. Fear can cause the government to be less effective in
its search for the real enemy and more intrusive into the lives of the governed. The fear that the Christmas Day Bomber of 2009 caused has
spurred TSA to roll out the full-body scanners with an eye to use them as
a primary search measure. While it is unclear whether these machines
would have been effective in preventing the bomber from boarding the
236.
237.
238.
239.
Airport
240.

Id,
Testimony, supra note 1, at 9.
ld.
Italian Airporr Security Axing Body Scanners , supra note 148; see also Italy to Abandon
Body Scanners, supra note 149.
Imaging, sllpra note 3.
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plane, it is clear that we have become desensitized to our freedoms slipping away when the government can virtually strip away OUf clothing
before allowing us to exercise the constitutional right of boarding a plane.
Finally, the need for some type of security screening at airports cannot be emphasized enough; however, the government needs to find a solution that will be more effective at spotting terrorists, more of a
deterrent to terrorists , less intrusive of the American citizenry, and more
respectful of the right to privacy. While there are many that believe the
Fourth Amendment has been so weakened by its numerous exceptions to
the point that it could not possibly be of any protection in an airport
scenario, this paper has found enough strength in the Fourth Amendment
that the end result should be that subjecting millions of suspicionless, lawabiding American citizens to questionably effective "virtual strip
searches" before boarding a commercial flight is not constitutional.
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INTRODUCTION

In the middle of November 2008, supertanker Sirius Star was captured by Somali pirates approximately 450 nautical miles off the coast of
Kenya. 1 The pirates held the ship, cargo and crew for two months, initially demanding $25 million in ransom from the Saudi ship owner. 2 Over
time the pirates eventually settled for $3 million, delivered in cash by
parachute drop.3 After the pirates verified and divided the ransom, they
left the ship and allowed the Sirius Star to sail into safe waters. By capturing this large vessel far outside of the Gulf of Aden, the Somali pirates
demonstrated they were committed to continuing their piratical regime in
addition to expanding their territory.

Figure 1: Ransom delivery by parachute drop onto the supertanker Sirius Star in
January, 2009; the ransom package is circled in the upper right-hand corner. 4

Although piracy is not limited to the navigable waters off the Somali
coast, the area has had more successful recent attacks than any other region on earth.s The success of these attacks is due in large part to the
1. Robert Walker, Pirates Pass Open Water Test , BBC NEWS. Nov. 18, 2008, http ://
news.bbc.co.uk/2/hi/africaI7736472.stm.
2. Mohammed Ibrahim & Graham Bowley, Pirates Say They Freed Saudi Tanker for $3
Million, N.Y. TIMES, Jan. 9,2009, at A6, available at http://www.nyHmes.com/2009/01 /1O/world/
africal1 Osomalia. h tml.
3. [d.

4. Jd. (photograph)
5. Iot'l Chamber of Commerce, 1nt'l Maritime Bureau [1MB], Piracy and Armed Robbery
Against Ships: Annual Report, at 5 (2009) [hereinafter 1MB Annual Report 2009).
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number of years the pirates have been operating in addition to the nature
of the ships and cargos they hijack.
Since 1995, former fishermen from Somalia have perfected the technique of boarding ships without causing extensive damage to a vessel,
cargo, or crew. 6 The entire operation was treated like a business transaction, where hostages were treated well (i.e. not harmed) in exchange for a
guaranteed ransom payment from a grateful ship owner or insurer. However, according to recent reports, events have become increasingly violent
as the attacks against ships over the past five years have grown. 7
BANGLADESH, 17

SOMAl1A, 80

GULF OF ADEN,

RED SEA, 15

116

MALAYSIA, 16

Figure 2: Chart of the regions with the greatest amounts of reported piracy; note
that the Gulf of Aden and Somalia reports alone account for 196 incidents,S

Conversely, Asian countries saw a drop of 26% in both attempted
and successful hijackings between 2004 and 2008.9 Among other things,
this drop has been attributed to the implementation of cooperative arrangements between countries that allow for the simple and easy exchange of information, an expansive definition of piracy, and constant
6, U.S. M A R . ADMIN" SOMALI PIRATE TACTICS (2009) , http://www ,marad,doLgov/documents/Somali_Pirate_Tactics_8May2009,pdf [hereinafter P1RATE TACTICS] .
7 , 1MB Annual Report 2009 , supra note 5. at 12 tb1.8,
8, Jd , at 6.
9. See Paul Aposlolis & John Knott, Modem Piracy at Sea: A Global Challenge, 85
SEAVIEW § 6, at 1 (Spring 2009), http://www.seatransporLorg!seaview.htm#85 .
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reporting on recent pirate attacks or attempts. 10
This paper will focus on U.S. and internationa1 laws that address
piracy and present several alternatives, or combinations of alternatives,
that may help combat the unlawful attacks on a global leveL Like all
good policies , an ounce of prevention is worth a pound of cure. By negatively affecting the proportionality of the pirate "risk v. reward" ratio, a
nation can protect itself from becoming an easy pirate target. ~..1oreover,
by enforcing current laws against terrorism, the U.S. may use its existing
policy to encourage local ship owners and insurers to find alternative
means to paying ransoms to pirates. Using this combination of law and
policy will force carriers, owners, and insurers to create a comprehensive
strategy for preventing piracy while allowing them lawful access to a government's military force in the event of an unforeseen attack. Before
addressing the legal consequences of cOll1bating piracy and sea robbery, it
is important to understand its history, the law, and definitions used in
U.S. and international maritime law.

II.

A

HISTORY OF PIRACY AND SEA ROBBERY

The terms piracy and sea robbery have evolved over the history of
maritime law to have different meanings based primarily on the location
of an aggressive act upon a vessel. Initially, it was stated that piracy was
mere sea robbery, without giving full credit to the negative effects that
piracy had on international trade, commerce, and a nation's navy.l! And,
although piracy began as the random robbery of ships, especially of those
engaged in commerce, it was not until piracy was sanctioned by nations in
the middle ages before it elicited the complete disdain of most states.1 2
By better understanding the basic history of piracy, it becomes clear why
the location of a piratical act is important to its definition.
Piracy has existed in some form or other since the beginning of maritime commerce.1 3 In their earliest history, pirates would attack a vessel,
seize anything of value, and even torture or murder the crew.14 In addition to these depraved acts, early pirates engaged in instances of maritime
kidnapping and ransom. One of the more famous instances of kidnapping occurred in 75 B.C. when Julius Caesar's ship was attacked by pirates. 15 The pirates, noticing that the young Caesar was a wealthy man,
10. Id. at 1-2.
11. Douglas R. Burgess, Jr., Hostis Humani Generi: Piracy, Terrorism and a New International Law , 13 U. MIAMI INT'L & COMPo L. REV. 293, 310-11 (2006).
12. Lawrence Azubuike , International Law Regime against Piracy. 15 ANN. SURV. INT'L &
COMPo L. 43 , 45 (2009) .
13. Burgess, supra note 11, at 30l.
14. Id.
15. JIM WHITING, THE LIFE AND TTMES OF JULIUS CAESAR 7-8 (Mitchell Lane 2005).
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demanded 20 talents ransom for his releaseJ6 Upon hearing of the low
ransom demand, Caesar laughed and suggested that he was worth at least
50 talents. 17 When Caesar was eventually released he brought all of his
captors to justice by crucifixion.
Later, specifically during the 16th century, pirates were used by nations to add to the strength and effectiveness of their naval resources. 18
Known as privateers, these "pirates" were authorized by a nation to act
on its behalf by "letters of mark."19 The primary goals of these privateers
were to bleed another countris resources, to train new naval captains
before battle officially began, and, in some instances, even to provoke
war. 20 Working under these letters of mark allowed pirates to engage in
terrorist acts for the first time under the legal sanction of a controlling
nation. Queen Elizabeth herself believed that the use of such state-sponsored terrorism was an "ideal way to strike one's enemy and hide the
blade."21
At the end of the Spanish wars, England and Spain found no need to
use privateers in furtherance of war. 22 In an act of good faith, King James
I revoked all letters of mark and outlawed piracy in any form.23 This act
resulted in hundreds of unemployed privateers to then seek full-time employnlent as pirates. 24 No longer with a country to call their own, these
pirates focused their efforts against all nations indiscriminately and raced
to build their barbaric reputations to become the most ferocious. 2526 By
1856, most of the world's maritime powers united to sign the Declaration
of Paris that abolished piracy in all forms, including privateering and any
state sponsorship of piracy.27
After the signing of the Declaration of Paris, it was generally accepted that piracy was a much more serious crime than the simple act of
robbery at sea. Pirates acting on their own behalf, without the political
motivation of a controlling nation, were considered to be engaging in acts
of "maritime terrorism. "28 Considering that acts of terrorism were condemned by most nations, pirates were classified in most international
16.
17.
18.
19.
20.
2l.
22.

Id. at 8.
Id.

Azubuike, supra note 12, at 45-46.
Burgess, supra note 11, at 302.
Id. at 303.
lei. at 302-3.
ld. at 303.

23. jd.
24. Id.
25. Jd. at 305.
26. Azubuike, supra note 12, at 46.
27. ld.
28. Burgess, supra note 11, at 330.
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laws as "hostes humani generis ," or the "enemy of all mankind."29 By
identifying pirates as those who were "at war" against all of civilization,
the law would provide for any nation attacked by pirates to exercise universal jurisdiction over them. Typically, pirates are brought to justice
under the jurisdiction of the nation who captures, and in turn takes responsibility for , the pirates. However, in accordance with the concept of
universal jurisdiction, this responsibility could be asserted by any nation
in the interest of justice. 30
III.

DEFINING MODERN PIRACY

Although piracy is considered a crime against society, the United
Nations Convention on the Law of the Sea ("UNCLOS") and U.S. maritime law have narrow definitions of what constitutes piracy.31 This narrow interpretation is in large part due to the restrictive language
contained in the laws themselves. Specifically, the language of Article
101 of UNCLOS, and 18 U.S .C. § 1651, limit piratical acts to those occurring on the "high seas. "32 Only those areas outside a nation's territorial
waters are considered the high seas.33 Under UNCLOS, nations have the
right to establish the breadth of their territorial waters not exceeding
twelve nautical miles from their coastline. 34 As a consequence, if a possible "piratical" act occurs in any nation's territorial waters the act may
only qualify as sea robbery. This territorial limit distinguishing piracy
from sea robbery, could be attributed to the sordid history of the effects
of privateering and the heinous nature of attacking a ship while on the
high seas far from the safety of any port.
In contrast to the definitions of piracy set forth under U.S. and U.N.
law, the International Maritime B urea u (" 1MB") has classified piracy and
sea robbery together: "An act of boarding or attempting to board any
ship with the apparent intent to commit theft or any other crime and with
29. See United States v. Smith. 18 U.S. 153, 156 (1820).
30. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW

UNI·
§ 404 (2010) ("A state has
jurisdiction to define and prescribe punishment for certain offenses recognized by the community of nations as of universal concern, such as piracy . .. even where none of the bases of
jurisdiction indicated in Sec. 402 is present. ").
31. See United Nations Convention on the Law of the Sea art. 101, Dec . 10, 1982, 1833
UN.T.S 397, available at http://treaties.un .org/doclPublication/UNTSNolume%201833/volume1833-A-31363-English.pdf [hereinafter UNCLOS]. See generally 61 AM. JUR. 2D Piracy § 1
(2010) (describing what constitutes an act of piracy).
32. 18 U.S.C. § 1651 (2006); UNCLOS, supra note 3l.
33. BLACK 'S LAW DICTIONARY (9th ed. 2009) (seas, high seas: "The seas or oceans beyond
the jurisdiction of any country. Under traditional international law, the high seas began 3 miles
from the coast; today the distance is generally accepted as 12 miles. ").
34 . See UNCLOS, supra note 31, art. 3.
OF THE UNITED STATES -

VERSAL JURISDICTION TO DEFINE AND PUNISH CERTAIN OFFENSES
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the apparent intent or capability to use force in furtherance of that act. "35
Expanding the UNCLOS and U.S. definitions of piratical acts into a single definition allows the 1MB to gather important data on existing credible threats regardless of arbitrary territorial sea boundaries. Once this
information is assembled, the organization can easily identify high-threat
areas, issue warnings to carriers, and possibly prevent future attacks in
those regions. This important task, of acting as a central organization in
compiling information on worldwide maritime attacks, is one reason the
1MB was created. 36
For the purposes of this paper, the term "piracy" will be used in accordance with the definitions set forth under United Nations ("U.N.")
and U.S. law. In examining the recent surge in piracy, data will be used
from all attacks, as cOlnpiled by the 1MB, to better understand the locations of "hot spots" and identify an appropriate course of action for dealing with known pirates.

IV.

LEGAL STRATEGIES FOR DEALING WITH PIRACY

In addition to defining modern piracy, the nature of modern pirates
must be better understood in order to formulate an effective plan for
dealing with them. From recent acts of piracy off the Somali coast, it is
evident that there are at least two classes of modern day pirate.
One class includes poor fishermen (especially of Somalia) , who have
had their waters exploited by foreign commercial fishing, turning to a life
of piracy as a way to supplement their meager existence. 37 These fishermen-pirates board ships with the intent of stealing personal belongings
from the crew or anything of liquid value from the vessel. They do not
intend to hijack the ship, kidnap the crew, or demand a ransom. In most
instances, these pirates use their own fishing boats or homemade skiffs to
launch attacks on opportune vessels. 38
The other class of pirate is an organized, armed, and motivated
group of career-pirates with the skills and support required to coerce
larger rewards. 39 In most cases, these career-pirates operate further from
the Somali coast, near the Seychelles and in the Gulf of Aden. By employing the use of a "mother ship," these pirate crews can quickly launch
an attack on a vessel by deploying small speed-boats to chase a vessel
once it has been targeted. 40 After a show of force by the strategic use of
35. 1MB Annual Report 2009, supra note 5. at 3.
36 . Id. at 2.
37. PIRATE TACTICS, supra note 6, at 2.
38. See generally PlRATE TACTTCS, supra note 6 (showing pirate attack tactics).
39. G10 balSecuirty.org, Military, Pirates http://www .glo balsecurity .org/militaryIworld/para/
pirates.htm (last visited Nov. 1, 2010).
40. PIRATE T ACTTCS, supra note 6, at 2.
I
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AK-47's and RPG's, the career-pirate crew will board a ship with the
intent of hijacking the vessel, kidnapping the crew, and holding them
both for ransom. 41 These career-pirates have developed the infrastructure
necessary to coordinate ransom drops, anchor a ship, and procure large
amounts of weapons. In 2008, the yearly worldwide costs associated with
these career-pirates were estimated between $13 and $16 billion.42 In order to better combat piracy, a comprehensive approach must be established to deal with both types of pirate. Several countries have
implemented successful strategies for dealing with a majority of pirate
attacks that are commensurate with both international and local law.
One strategy includes the use of preventative measures as a primary objective. Included among these measures is the use of an information
center for reporting piracy and promulgating defensive tactics in preventing an attack. Another strategy is to form cooperative agreements between neighboring countries to allow for the quick administration of
justice when pirates are captured. Finally, a group of nations may form a
well-armed task force of naval vessels that are able to deploy in quick
response to a pirate attack or neutralize a pending threat. These strategies used in concert may tend to reduce the overall number of piratical
attacks, but without incorporating an approach for eliminahng ransom
payments they may do little to deter piracy altogether.
Historically, pirates were put to death for their crimes. Taking pirates aboard a ship and holding them indefinitely for the remainder of a
ship's voyage was considered dangerous, so the only feasible alternative
was to put them to death. 43 Currently, under U.S. law, if pirates are captured they should be imprisoned for life. 44 Under international law, if a
pirate vessel is captured it is the province of the courts of the state that
seized the pirate vessel to impose penalties. 45 Although these laws provide certain legal consequences to piratical acts, they neglect to take into
account the current real world issues of a more global economy. Many
countries fail to exercise their own laws in dealing with piracy for fear of
political retaliation, the imposition of economic or legal sanctions, or becoming a target for maritime terrorism. 46
41. [d.
42. Diana Lee, Somalia: Who's to Blame for Piracy Spiraling Out of Control?, UNTORB,
Sept. 11, 2008, http://uniorb.comJRCHECK/somalipiracy.htm.
43. Bret Stephens, Why Don't We Hang Pirates Anymore, WALL ST. J., Nov. 25, 2008, available at hUp://online .wsj .com/article/SB 122757123487054681.html.
44. 18 U.S.c. § 1651 (2006).
45 . See UNCLOS, Sllpra note 31, art. 105.
46. See RAPHAEL PERL & RONALD O'ROURKE, CONG o RESEARCH SERV., RS 20721, TER·
RORIST ATTACK ON USS COLE: BACKGROUND AND ISSUES FOR CONGRESS (Jan. 30,2001), available at http://www.gwu .edu/-nsarchivINSAEBBINSAEBB55/crs20010130.pdf (detailing the
terrorist attack on the USS CoLe) [hereinafter PERL & O'ROURKE].
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In lieu of exercising punitive measures in accordance with a nation's
laws or international law, countries have decided to work on piracy prevention as their main goal. Although this approach fails to address the
root of the problem, in dealing directly with the pirates themselves, it has
the effect of eliciting positive political endorsements and few, if any, condemnations from the remainder of the world. In the Gulf of Aden, local
governments have provided pamphlets on avoiding pirate attacks, best
management practices for carriers and ship owners to deter piracy, and an
information sharing center to keep ships infonned of current or suspected
pirate activity in the region. 47 These measures have contributed to an
overall reduction in piracy in the region, but have forced pirate attacks
further from the coast in an area southeast of the Gulf of Aden.48 A
better alternative to simple deterrence methods is to combat piracy directly with the agreement of neighboring countries.
Asia is one such region to enact a multi-national cooperative agreement on combating piracy. The agreement is known as the Regional Cooperation Agreement on Combating Piracy and Armed Robbery against
Ships in Asia, or "ReCAAP" for short. 49 Among other things, ReCAAP
adopted the UNCLOS definition of piracy, but has expanded the duties
of member countries. Specifically, the agreement states that members
should make every effort to arrest pirates, seize their ships, and rescue
victims of pirate attacks.5o Moreover, the agreement provides for the
simple sharing of information on recent attacks, or attempts, to a regional
information sharing center. 51 From this center, statistics, data, and information alerts are sent expeditiously among all of the contracting parties
(member states).S2 By being better informed, ships can modify their
routes to avoid target areas, travel in larger and safer groups of ships
(known as group transit), and recognize possible threats before they can
attack. As a direct result of the implementation of ReCAAP, instances of
piracy have dramatically declined in the Asian region. 53
47 . See Inri Maritime Org. [IMO], Best Management Practices to Deter Piracy in the Gu~f of
Aden and of! the Coast of Somalia , MSC.lICir. 1335, at annex 1 (Aug. 2009) , available at http://
www jmo.orgiincludes/blastDataOnly.asp/data_id %3D26634/1335 .pdf [hereinafter Best Management Practices]; See, e.g., PrRATE TACfICS , supra note 6, at 1.
48. Sean Yoong, Pirate Attacks Surge in South China Sea, Indonesia, but Fall Near Somalia
Among Navy Patrols, WASH. EXAMINER (Oct. 18, 2010, 9:45 AM), http://www.washington
examiner.comlbreaking/pirate-attacks-surge-in-south-china-sea-indonesia-but-fall-near-somaliaamid-naval-patrols-105162094.html .
49 . Regional Cooperation Agreement on Combating Piracy and Armed Robbery Against
Ships in Asia, Nov. 11, 2004, 2398 UN .T.S 43302, available at http://treaties .un .org/doc/Publication/UNTSNolume%202398/v2398.pdf [hereinafter ReCAAP Agreement].
50. ld. art. 3.
51. Jd. art. 4 .
52. Id. art. 7.
53. David Tran , ReCAAP Success in Asia Prompts Call for Expansion, GLOBMARJTlME,
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Recently, on April 1st and 2nd, 2010, two different ships of the
United States Navy had encounters with pirate vessels off the coast of
Sam alia. S4 The first incident occurred near the Seychelles, approximately
1,000 nautical miles off the coast of Somalia, where a pirate vessel fired
upon the USS Nicholas, a Navy guided-missile frigate. 55 Responding to
the aggression, the USS Nicholas returned fire, sunk the pirate vessel,
and captured the pirates' mother ship with several pirates still aboard. 56
The second incident occurred 300 miles northwest of the Seychelles,
where pirates attempted to hijack a commercial vessel, but were intercepted by the USS Farragut, another guided-missile destroyer. 57 The
USS Farragut proceeded to sink the pirates' mother ship and then detained eleven suspected pirates from their skiffs.58 Each of these incidents involved intervention from U.S. Naval vessels belonging to the
Combined Task Force 151 ("CTF 151").59

Figure 3: The USS Farragut passes by the smoke of a pirate ship it disabled in
Feb. 29, 2008, http://www .globmarjtime.comJ20080229934/news/recaap-success-in-asia-promptscall-for -expan sion.h tm I.
54. Mike Emanuel, Pirate Season is Heating Up, Fox NEWS, Apr. 2, 2010, http://
liveshots.blogs.foxnews.com/2010/04/02/pirate-season-is-heating-up/?test=latestnews.
55. Sudarsan Raghavan , u.s. Frigate Seizes Suspected Somali Pirates, WASH. POST, Apr. 2,
2010, available at http://www.washingtonpost.com/wp-dyn/content/article/2010/04/01/ AR201004
0103584.html.
56. ld.
57. Jack Phillips, Pirates Captured, Released After 'Mother' Ship Sunk in Indian Ocean. EpOCH TIMES, Apr. 2, 2010, http://www.theepochtimes.com/n2/content/view/326301.
58. ld.
59. ld.

Commercial Piracy

2010]

209

April, 2010. 60

As described on their website, the "CTF 151 is a multinational task
force established in January 2009 to conduct counter piracy operations
under a mission-based mandate throughout the Combined Maritime
Forces (CMF) area of responsibility to actively deter, disrupt, and suppress piracy in order to protect global maritime security and secure freedom of navigation for the benefit of all nations. "61 From these recent
encounters with pirates, it is clear that the CMF has developed a uniquely
effective manner of dealing with piracy that is commensurate with both
U.N. and U.S. maritime law.
V.

MODERN INSURANCE AGAINST MODERN PIRACY

In addition to the aforementioned strategies for dealing with pirate
attacks, the policy of paying ransoms must be addressed to negatively
affect the "risk v. reward" ratio for a career-pirate. Only when pirate
ransoms are not paid as a matter of law, will the motivation of these pirates to attack innocent vessels cease altogether. Most of these ransoms
are paid by maritime insurance companies as part of their traditional coverage. 62 However, the recent surge in piracy has resulted in a surge of
additional insurance premium sales to carriers who engage in commerce
through the Gulf of Aden and along the Somali coast. 63 By continuing to
make ransom payments, the insurance companies are implicitly encouraging future pirate attacks on commercial vessels while they continue to sell
additional coverage at a premium to carriers .
Since the dramatic increase in piracy, especially along the Somali
coast and the Gulf of Aden, maritime insurers have benefitted from increased premiums and sales of additional riders to compensate for gaps in
current insurance provisions. 64 Specifically, Lloyd's of London
("Lloyd's"), saw an increase in their 2009 marine premiums of more than
200/0 compared to the previous year. 65 This increase could be partly attributed to carriers, ship-owners, and cargo-owners who seek to add other
forms of cover to protect themselves from the consequences of pirate at60. Navy .mil, u.s. Navy Photograph by Mass Communication Specialist 1st Class Cassandra TIlompsoo, http://www.news.navy.mil/view_single.asp?id:083894 (last visited Nov. 1, 2010) .
61. Cusnc.navy.mil, Combined Task Force (CTF) 151, Combined Maritime Forces, http://
www.cusnc.navy.mil/cmf/151Jindex.html (last visited Nov. 1, 2010).
62. Eric Gilky, When Pirates Attack: Who Pays When Bandits Board?, CLAIMS , May 5, 2009,
available at http://www .claimsmag.comllssues/2009IMay-2009/PageslWhen-Pirates-Attack .aspx .
63 . Michael Bradford, Lloyd's Reports Record Profit for 2009, Bus. INS., Mar. 24, 2010,
availa ble at http://www .businessinsurance.comlarticleJ20 100324INEWS/1 00329970.
64 . See id.
65. ld. (showing the increase resulted in a benefit of approximately $2.42 billion for
Lloyds).
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tacks and hijacking. Or, it could be attributed to the fact that Lloyd's
itself has designated the Gulf of Aden as a high risk zone for piracy
thereby requiring additional insurance premiums. 66 In either event, the
insurance industry has benefitted from the sale of additional premiums.
In addition to designating the Gulf of Aden as a high risk area,
Lloyd's decided to offer new insurance policies to tackle the "loss of
earnings" problem that accompanies a pirate hijacking.67 According to
Lloyd's, the typical hijacked vessel is held for an average period of two
months before it is released. 68 During this time period, a charterer may
be paying for a vessel that it has no control over, a ship-owner may be
forced to suffer the financial consequences of cancelled contracts, while a
cargo-owner may suffer a similar fate. 69 Although the act of piracy itself
is listed as a peril that is covered under the International Hull Clauses
("IRCs"), these clauses do not provide cover for loss of earnings and are
typically limited to physical harm or damage. 7o Lloyd's added their new
"loss of earnings" coverage as an available additional policy in December
of 2008. 71
Lloyd's also offers Kidnap and Ransom ("K&R") coverage to address the costs associated with delivering ransom payments and coordinating the delivery with the pirates. 72 Even though traditional marine
policies cover the cost of ransom, Lloyd's estimates that this cost is only
25% to 30% of the entire costs associated with the hijacking.73 Working
with the pirates, setting up payment terms and delivery, rescuing any hostages held, and arranging security for the ransom delivery team are all
costs that greatly exceed the cost of the ransomJ4 The demand for a
policy that covered a ship-owner from the associated costs of a pirate
attack at the moment when the vessel was seized allowed Lloyd's to creR4 0081, OCEAN PrRACY AND ITs IMPACT
(2009), available at http://www.au.af.mil/au/awc/awcgate/crs/r40081.pdf.
67. Piracy Insurance Policy Fills Gap in Cover, LLOYDS, Dec. 10,2008, http://www.lloyds.
comlNews-and -Insigb UN ews-and-Features/Geopoli ticaV Geopo Ii tical-200S/Pi racy _insurance _po)icy_fills~ap_in_cover [hereinafter Piracy Insurance Policy Fills Gap].
68. Id.
69. Id.
70. See JOINT HULL COMM., INTERNATIONAL HULL CLAUSES (2003), art.1, § 2.1.5, available
at http://www.waltonsandmorse.comfhtmlfbulletins/InternationalHuLLClauses.pdf (listing piracy
as being covered under international hull clauses).
71. Piracy Insurance Policy Fills Gap, supra note 67.
72. Surge in Piracy Prompts Demand for K&R Cover, LLOYDS, Oct. 28, 2008, http://
www.lloyds.comlNews-and-InsightJNews-and%20Features/A rchive/2008/10/Surge_in_piracy_
prompts_demand_focbroader_covec28102008 [hereinafter Surge in Piracy Prompts Demand
For K&R Cover]'
73. Id.
74. Id.
66. See
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ate this additional K&R coverage.7 5
These new insurance policies provided by Lloyd's and other underwriters, are designed to address the growing demand of ship-owners and
carriers who cannot afford to take alternate routes through more peaceful waters to complete their shipments.7 6 Moreover, the carriers are becoming increasingly fearful of shipping along the Somali coast without
some type of limit to their liability. The fact is that these insurance policies do nothing to deter piracy in the region. In fact, by allowing carriers,
ship-owners, and charterers to pay ransoms without the fear of legal recourse, the international community is essentially encouraging piracy to
continue. By being complicit in allowing piracy to continue on the high
seas, insurance companies will be deterred from paying ransoms if they
are held to criminal penalties. The United States has codified several
criminal laws dealing with piratical acts and addresses the penalties for
those who provide material support to such criminals.77 These laws may
be found in the anti-terrorism section of the U.S. Code.
VI.

ANTI-TERRORISM LAWS AND PIRACY

Under United States law, specifically Title 18 U.S.C. § 2332b, certain
acts that transcend national boundaries are identified as Federal Crimes
of Terrorism. 78 These acts include the following: (1) conspiracy to kill,
kidnap, maim, or injure persons or damage property in a foreign country;
(2) hostage taking; (3) violence against maritime navigation; and (4) providing material support to terrorists. 79 The reason these four acts have
been separated for consideration is they are all common to any Somali
career-pirate encounter where a ship and its crew are hijacked in exchange for a ransom. Addressing each section individually will clarify
which law, or combinations of law, may be usefully applied to deter the
payment of ransoms to pirates.
It is important to note that section 2332b of the United States Code
includes a provision that defines a Federal Crime of Terrorism as an offense that "is calculated to influence or affect the conduct of government
by intimidation or coercion, or to retaliate against government conduct."80 Although the attack against the USS Cole, in October 2000, can
be defined as an act of terrorism, by attempting to influence or affect the
conduct of government by intimidation or coercion, it is difficult to draw
75. Jd.

76. See Griffin-underwriting.com, Marine Hijack, http://www.griffin-underwriting.com!4/insurance-classes/28/marine-hijackl (last visited Oct. 11, 2010).
77. See 18 U.S.c. §§ 956, 1203, 2280. 2339A (2006).
78. 18 U.S.c. § 2332b (2006 & Supp. III 2009).
79. 18 U.s.c. § 2332b(g)(5)(B)(i) (Supp. III 2009) .
80. 18 U.s.c. § 2332b(g)(5)(A) (2006).
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a parallel to most Inodern day pirates. 81 It has been suggested that terrorism is motivated by politics, while piracy is motivated by money.82
Additionally, it is theorized that most Somali pirates began their lucrative
careers in response to the foreign exploitation of the fishing waters off
their coastline. s3 As discussed above, at least two types of pirates are
attacking ships off the coast of Somalia and the Gulf of Aden, but the link
between piracy and political motivation is tenuous. 84 Regardless, several
of the piratical acts themselves may be defined as acts of terrorism as
described below.
1.

18

U.S.C.

§ 956 -

CONSPIRACY TO KILL, KIDNAP, MAIM, OR lNJURE

PERSONS OR DAMAGE PROPERTY IN A FOREIGN COUNTRY.

The language of this section reads as follows:
Whoever, within the jurisdiction of the United States, conspires with one or
more other persons, regardless of where such other person or persons are
located, to commit at any place outside the United States an act that would
constitute the offense of murder, kidnapping, or maiming if committed in the
special maritime and territorial jurisdiction of the United States shall, if any
of the conspirators commits an act within the jurisdiction of the United
States to effect any object of the conspiracy, be punished as provided in subsection (a)(2).85

It is evident from the language in this section that if a person falls
under the jurisdiction of the United States and commits any of the listed
offenses abroad (ordinarily outside U.S. jurisdiction), those offenses will
be treated as if they were committed within the jurisdiction of the United
States. It has already been stated that pirates are "hostes humani
generis)" or enemies of mankind, and as a result the United States may
exercise universal jurisdiction over them. 86 Because pirates engage in
acts that have resulted in the death and kidnapping of their hostages, they
will be subject to the effect of this universal jurisdiction. 87 Therefore) the
crimes committed by the pirates on these occasions would be considered
as federal acts of terrorism under this section of U.S. law.

2.

18 U.S.C. § 1203 -

HOSTAGE TAKING

The pertinent language of this section reads as follows:
81. See PERL & O ' ROURKE, supra note 46, at 2.
82. ApostoJis & Knott, supra note 9, at 2.
83. Ishaan Tharoor, How Somalia's Fishermen Became Pirates, TIME, Apr. 18,2009, http://
www.time.com/time/world/articlc/O.8599.1892376.00 .html.
84. PIRATE TACTICS, supra note 6, at 2.
85. 18 U.S .c. § 956 (2006).
86 . See United States Y. Smith, 18 U.S. 153, 156 (1820).
87. See 1MB Annual Report 2009, supra note 5, at 12.
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Except as provided in subsection (b) of this section, whoever, whether inside
or outside the United States, seizes or detains and threatens to kill, to injure,
or to continue to detain another person in order to compel a third person or
a governmental organization to do or abstain from doing any act as an explicit or implicit condition for the release of the person detained, or attempts
or conspires to do so, shall be punished by imprisonment for any term of
years or for life and, if the death of any person results, shall be punished by
death or life imprisonment. 88

This law only applies to U.S. nationals who are being held hostage,
captors who are found in the U.S.~ or if the U.S. government is the governmental organization being compelled to act. 89 By limiting this law to
at least one of the three categories listed above, the United States ensures
that it has an interest in applying its law in accordance with its jurisdictionallimitations. However, in a maritime case, the jurisdictional boundaries become somewhat expansive. For instance, if a U.S. ship and its
crew is held hostage by pirates who are aboard the U.S. vessel, according
to maritime law and convention, they would be found within the jurisdiction of the United States. This scenario, and proper use of 18 U.S.C.
§ 1203, would not require the ship's crew to be U.S. nationals, because
the offenders (the pirates) are found in U.S. territory (aboard the ship).
Conversely, if pirates hijacked another country's vessel, but took a U.S.
national as a hostage, they too would fall under a successful application of
this law. In any of these instances , the United States would find the acts
of piracy to COlllnensurate with a federal act of terrorism.
3.

18 U.S.C. § 2280 -

VIOLENCE AGAINST MARITIME NAVIGATION

This section includes language defining specific acts that qualify as
violence against maritime navigation. As it relates to piracy and sea robbery, the most important subsections are listed below. Section 2280(a)(1)
states that any person who unlawfully and intentionally:
(A) seizes or exercises control over a ship by force or threat thereof or any
other form of intimidation;
(B) performs an act of violence against a person on board a ship if that act is
likely to endanger the safe navigation of that ship:
(E) destroys or seriously damages maritime navigational facilities or seriously interferes \vith their operation, if such act is likely to endanger the safe
navigation of a ship;
(G) injures or kills any person in connection with the commission or the
attempted commission of any of the offenses set forth in subparagraphs (A)
through (F); or
(H) attempts or conspires to do any act prohibited under subparagraphs (A)
88. 18 U.s.c. § 1203 (2006).
89. 18 U.S.c. § 1203(b)(1) (2006).
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through (G) yo

This law was clearly drafted with the safe navigation of ships as its
primary concern. Consequently, it is difficult to think of any instance of
piracy, hij acking, or forceful and illegal boarding where a ship's safety
would not be negatively affected. Moreover, several hijacked ships have
contained hazardous cargo, such as crude oil, military weapons, and industrial chemicals. 91 Among other things, the safe navigation of these
ships is paramount in preventing environmental and maritime disasters.
Because, in every instance of piracy at sea, the safe navigation of the vessel is endangered, the act of hijacking a ship would qualify as a federal act
of terrorism.
4.

18 U.S.C. § 2339A -

PROVIDING MATERIAL SUPPORT

TO TERRORISTS

Finally, this section of Title 18 addresses those who provide material
support to terrorists, the punishments available, and the types of crimes
that constitute terrorist acts. The language of section 2339A(a) is as
follows:
(a) Whoever provides material support or resources or conceals or disguises
the nature, location, source, or ownership of material support or resources ,
knowing or intending that they are to be used in preparation for , or in carrying out, a violation of section ... 956, . .. , 1203, ... ,2280, ... , or any offense
listed in section 2332b (g)(5)(B) (except for sections 2339A and 2339B) or in
preparation for. or in carrying out, the concealment of an escape from the
commission of any such violation, or attempts or conspires to do such an act,
shall be fined under this title , imprisoned not more than 15 years, or both,
and, if the death of any person results, shall be imprisoned for any term of
years or for life. A violation of this section may be prosecuted in any Federal
judicial district in which the underlying offense was committed, or in any
other Federal judicial district as provided by law.92

From the language of the law, this section recognizes sections 956,
1203, and 2280 (described above) as federal acts of terrorism. All of
these sections address acts that occur during a pirate attack or kidnapping. Furthermore, this section defines material support as "any property, tangible or intangible, or service, including currency or monetary
instruments or financial securities."93 Typically, when a vessel has been
seized by pirates they demand a ransom from the ship-owner, carrier, or
insurer. This ransom cost is usually paid, in the form of cash (currency),
90.
91.
92.
93.

18 US .c. § 2280 (2006).
See 1MB Annual Report 2009. supra note 5, at 14.
18 U.S .c. § 2339A(a) (Supp. III 2009) .
18 U.S.c. § 2339A(b)(I) (2006) .
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by a carrier's marine policy.94 Therefore, under 18 U.S.C. § 2339A(a), an
insurer that makes such ransom payment to pirates is also providing material support to terrorists and violating U.S. law.
The punishment for violating 18 U.S.C. § 2339A allows for monetary
fine or jail time depending on the circumstances. 95 An insurance company may insist that a small fine is reasonable when compared to the
immense cost of a lost ship and cargo as a result of pirate action. However, the insurer could still be subject to the penalty of 15 years in a federal prison (or for life if someone dies as a result of the piracy).96
This law acts as a deterrent to those who may otherwise pay pirate
ransoms. It should not be used to affect current contracts or negotiations
where the lives of people, who have depended on the traditional marine
policy ransom payment, are at stake. However, any future marine insurance policies must not contain provisions for the paying of ransoms) and
the future insured entity should be made aware that such provisions are
against U.S. law. Implementing a "no pay" policy for pirate ransoms will
dramatically affect the "risk v. reward" ratio, thereby eliminating the reward (cash payments) for hijacking vessels. However, eliminating the
payment of ransoms is not itself enough in combating piracy on a global
level.
5.

COMBATING PIRACY ON A GLOBAL SCALE

Although the anti-terrorism laws discussed in this paper could be
used to deter ransom payments by U.S. companies and insurers, the number of United States ships being attacked by pirates is extremely low.
Over the past five years, only twenty three attacks have been made
against U.S. ships, four of which occurred last year. 97 As a consequence,
the United States has never paid a ransom to pirates in exchange for the
release of a ship.98 However, these criminal penalties could be levied
against the agent of a ransom paying entity if that agent resides or operates inside the jurisdiction of the United States. Irrespective of ransom
payments, the United States has found a more successful manner in dealing with piracy that has its roots in old maritime law.
The United States, under 18 U.S.C. § 1651 , has defined the punishment for piracy as follows: "Whoever) on the high seas, commits the
crime of piracy as defined by the law of nations, and is afterwards brought
into or found in the United States, shall be imprisoned for life. "99 The
94.
95.
96.
97.
98.
99.

See Surge in Piracy Prompts Demand for K&R Cover, supra note 72.
18 U.S .c. § 2339A (2006 & Supp. III 2009).
18 U.S .c. § 2339A(a) (Supp. III 2009).
See 1MB Annual Report 2009, supra note 5, at 17.
See KING, supra note 66, at 3.

18 U.S.c. § 1651 (2006).
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definition of "high seas" has been explored and can mean any area
outside of a nation's territorial waters. But, the statute makes reference
to the crime of piracy defined by the "law of nations."100 As used in the
statute, the law of nations is a collection of common law that has been
compiled over time to shape current laws in the international community.
In the landmark case known as "The Antelope," the law of nations was
recognized as "a collection of rules deduced from natural reason, as that
is interpreted by those who adopt them, and resting in usage, or established by compact, for regulating the intercourse of nations with each
other. "101 In evaluating this statement, the law of nations can be interpreted to mean the current definition of piracy as used in U.S. and U.N.
law, specifically Article 101 of UNCLOS.102
In recent history, the United States has successfully intercepted several pirate attacks against U.S. vessels. 103 In each case, the U.S. Navy
locates the pirate ship, and if fired upon, immediately returns fire disabling the craft. Then the pirates are detained, and either held for prosecution in the U.S. or given to Kenya, where the authorities have agreed to
aid in bringing the offenders to justice.104 Recently, the overburdened
Kenyan courts have refused to accept any more piracy cases. As a result,
pirates captured by U.S. ships will be taken to the home port of a naval
vessel and tried in a U.S. Federal Court.
In capturing or disabling the pirates' ship and detaining the pirate
crew for the administration of justice, the United States is in conformance
with the law of nations and international law. Not only has this standard
operating procedure prevented the possibility of a hijacked crew and vessel in many cases, but it also serves as a reminder to future pirates to
avoid hijacking U.S. ships.
In addition to implementing a "no pay" policy to ranSOln demands,
countries may actively cooperate in mutual agreements or task forces to
take action against terrorists. This type of cooperative agreement is
promulgated in Asia through ReCAAP, in the Hom of Africa through
the Maritime Security Centre Horn of Africa ("MSCHOA"), and
through the CMF in Bahrain. lOS These informational centers and task
forces allow for nations to pool their resources and act as a single entity
in combating piracy. Finally, the International Chamber of Commerce,
through the 1MB, acts as a single-source of piracy information and report100. Jd.

101. The Antelope, 23 U.S. 66, 90 (1825).
102. See UNCLOS, supra note 31 , art. 101.
103. Emanuel, supra note 54, aL 1.
104. Stephen W. Smith, Another Pirate Attack Foiled Off Somalia Coast, CBS
2010, http://www .cbsnews.coml8301-503543_162-20001688-503543.html.
105. See Best Management Practices, supra note 47 .
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ing worldwide.1 06 With increased cooperation among the nations, the
1MB should be able to quickly compile credible threats of piracy and disseminate the information instantaneously to its members.
Through cooperative international laws, a comprehensive policy of
prevention, an aggressive plan for dealing directly with pirate attacks, and
by enforcing a "no pay" policy for the ransom of pirates, the world may
increase the reliability of its maritime commerce while curbing piracy
altogether.

106. See generally InCI Chamber of Commerce [ICC] 1MB website, available at http://www.
icc-ccs.org/index.php?option=com_content&view=articIe&id=27:welcome-to-the-internationalmaritime-bureau&catid=25:home&Itemid=16 (last visited Nov. 1, 2010) (detailing the ICC and
1MB relationship).
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ABSTRACT

This Article examines Royal Caribbean Cruise Ltd, 's, the owner of
the Royal Caribbean International brand, and Royal Caribbean Interna-
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tional's potential liability to passengers who are injured or die during a
pirate attack upon the Brilliance of the Seas while on a 14-night Middle
East cruise. The Article is primarily concerned with the risks of the
Royal Caribbean cruise that is currently scheduled to depart from Barcelona, Spain on January 10, 2011, and terminate at Dubai, United Arab
Emirates, on January 24, 2011. The itinerary for this particular cruise indicates that there will be four ports of call offered along the voyage.
These ports of call include: Alexandria, Egypt; Suez Canal, Egypt;
AI' Aqabah, Jordan; and Safaga, Egypt. This cruise is attractive because
of the exotic ports of call and because there will be a total of nine days of
at sea travel.
The Article provides a framework and analysis for understanding the
risks that the Brilliance of the Seas, its crew, and passengers will likely
face along their voyage. The Article also discusses the legal challenges
Royal Caribbean Cruise Ltd. and Royal Caribbean International could
face if a cause of action is brought against them. The Background section
surveys piracy in the Middle East waterways and its effect on the transportation industry and on tourism. This section also explains how the
Brilliance of the Seas) Cruise/CruiseTour Ticket Contract (the Passenger
Ticket) outlines the relationship among Royal Caribbean Cruise Ltd., its
Royal Caribbean International brand, and passengers of the Brilliance of
the Seas. The Analysis section examines reasons why Royal Caribbean
Cruise Ltd. and Royal Caribbean International could be held liable for
passenger injuries or death. This section also suggests ways in which
Royal Caribbean Cruise Ltd. and Royal Caribbean International could
protect passengers on the Brilliance of the Seas from potential serious
injury or death due to a pirate attack while preserving the quality of their
product and name.
INTRODUCTION: PASSENGERS CAN BE MISLED TO BELIEVE IT IS SAFE
TO CRUISE IN THE MIDDLE EAST

You and your loved one have coordinated your schedules and are
looking forward to spending two weeks far, far away from work and the
daily gdnd of everyday life. The two of you have decided to take a cruise
that will afford you the opportunity to rekindle your relationship as well
as the opportunity to catch up on some much needed rest and relaxation.
Your travel agent suggested a variety of cruise companies and itineraries.
There was much to consider, including: the ports of call, food, entertainment, accommodations, and quality of service each had to offer. The decision was made to book a cruise on one of the Royal Caribbean
InternationaF ("ReI") cruise ships. This Line recently launched an ad
1. Our Company, Investor Relations,

ROYAL CARIBBEAN TNT'L,

http://www.royaJcarib-
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campaign to promote how its ships and environment are designed to allow guests to feel like citizens on a "Nation of Why Not."2 Advertisements explain that the choice is totally up to passengers whether they
want to "go out and see) do and be more than they had ever thought
possible," or to do nothing at alL3
You have booked a 14-night Middle East Cruise that is scheduled to
depart from Barcelona, Spain on January 10, 2011 ) and terminate at
Dubai, United Arab Emirates, on January 24,2011. 4 The itinerary for the
ship, Brilliance of the Seas, indicates that there will be four ports of call
offered along the voyage. 5 These ports of call include: Alexandria, Egypt;
Suez Canal, Egypt; Al 'Aqabah, Jordan; and Safaga, Egypt. 6 This cruise
was the most attractive option because of the exotic ports of call and
because there will be a total of nine days of at sea travel. 7
Similar to probably many of the other individuals that booked this
particular cruise, you have given little to no consideration to the likelihood that this cruise ship could be attacked by pirates. Besides, the
thought of pirates conjures up images from childhood tales of a man with
a wooden leg, hook, and parrot named Polly. You vaguely remember
hearing about an incident with an Italian cruise ship a year ago off the
coast of Africa. 8 However, you easily reason that was an anomalous situation as no other attacks have made the top headlines recently. In addition, as an American passenger, you perceive a sense of safety by
choosing a global cruise line like ReI and expect that if it were not safe to
bean.com/ourCompany/investorRelations.do (last visited Jun . 25, 2010) ("Royal Caribbean
Cruises Ltd. is a global cruise vacation company that operates Royal Caribbean International . . . has a .. . total of 38 ships in service. ").
2. RoyaL Caribbean Launches New Brand Campaign Empowering Vacationers to ask " Why
Not ?", ROYAL CARIBBEAN INT'L (Nov. 10,2008), http://www.roya1caribbean .com/ourCompany/

pressCe nter /pressReleaseslin fo. do ?prD a te= 11-1 0-2008& prCode=A (discussing press release announcing new "Why Not?" advertising campaign).
3. Adam Goldstein , A Message from Our President, ROYAL CARTBBEAN INT'L, http://
www .royalcaribbean.com/aboutus/home.do;jsessionid=OOOOZWiY803nxps-QuEH-LOHNKL:12
hdhuaq2 (last visited Jun. 25, 2010) ; see also Royal Caribbean 's Mariner Of The Seas Arrives In
Los Angeles, ROYAL CARIBBEAN INT'L (Feb. 19,2009), http://www.royalcaribbean.com/ourCompany/pressCenter/pressReleases/info.do?prDate=02-19-2009&prCode=A (discussing launch of
new , innovative cruise ship in relation to marketing campaign of "Why Not?").
4. Itinerary & Availability of Brilliance of the Seas, EXPEDfA , INC., http://cruise.expedia .
comJltinerary.aspx?item=240371&eapid=13172-1 (last visited Jun. 25,2010).
5. Id.
6. Id .
7. Id.

8. ASSOCIATED PRESS, Italian Cruise Ship Fires on Somali Pirates, Fox NEWS NETWORK,
LLC (Apr. 26,2009), available at http://www.foxnews.comJstory/O,2933 ,517955,OO.html (" An italian cruise ship with 1,500 people on board fended off a pirate attack far off the coast of Somalia
when its Israeli private security forces exchanged fire with the bandits and drove them awayPalse
None of the roughly 1,000 passengers and 500 crew members were hurt.").
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travel to the Middle East, RCI would discontinue offering cruises to this
destination. But what if things do not go as expected and the ship is attacked while sailing in the Gulf of Aden? Would it be possible to recover
if you or your loved one were injured or died during a pirate attack?
This paper examines Royal Caribbean Cruise Ltd.'s ("RCC"),9 the
owner of the RCI brand, and RCl's potential liability to passengers who
are injured or die during a pirate attack upon the Brilliance of the Seas
while on the 14-night Middle East cruise. The Background section
surveys piracy in the Middle East waterways and its effect on the transportation industry and on tourism. This section also explains how the
Brilliance of the Seas' Cruise/CruiseTour Ticket Contract (the "Passenger
Ticket") outlines the relationship among RCC, its RCI brand, and passengers of the Brilliance of the Seas. The Analysis section examines reasons why RCC and RCI could be held liable for passenger injuries or
death. This section also suggests ways in which RCC and RCI could protect passengers on the Brilliance of the Seas from potential serious injury
or death due to a pirate attack while preserving the quality of their product and name. The concluding section sets forth some final thoughts.
BACKGROUND: PIRACY IS A RISK CARGO AND PASSENGER VESSELS
MUST CONSIDER

This section introduces how piracy poses a real threat to cruise ships
and passengers travel1ng through the Gulf of Aden 10 today. Part I
presents an overview of how rampant pirate attacks and attempted attacks have become over the last couple of years off the coast of Somalia.
While many nations have deployed naval resources to patrol the Gulf of
Aden and surrounding waters, this area continues to be deemed hazardous for vessels and to travel throughout. Part II details the Bureau of
Consular Affairs' travel advisors, which warns American citizens about
the risks of traveling through the Gulf of Aden and to Middle Eastern
countries, such as the Brilliance of the Seas destination point, the United
Arab Emirates. Part III describes how the Passenger Ticket establishes
the duty and level of responsibility owed by RCC and ReI to passengers
of Brilliance of the Seas.

1.

PIRACY CONTINUES TO PLAGUE THE GULF OF ADEN

Vessels that travel through the Gulf of Aden are at risk of being
9. ROYAL CARIBBEAN INT'L, supra note 2.
10. Gulf of Aden, WORLDATLAs.CoM , htlp://www.worldatlas.comJaatlas/infopage/gulfof
aden.htm (last visited JuL. 10, 2010) ("The Gulf of Aden is an extension of the Indian Ocean.
Located between Africa and Asia, it forms the natural separation between the countries of
Somalia and Yemen.").
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attacked by pirates. Over the last couple of years, the waters off Somalia
have been a hotbed for pirate activity.ll Despite international efforts to
guard vessels from being hijacked and held for ransom along with their
passengers, an alarming number of actual and attempted attacks continue
to occur. 12
The ICC Commercial Crime Services, which is an organization based
in the United Kingdom and affiliated with the International Chamber of
Commerce, strives to combat "all forms of commercial crime."13 As a
part of its mission, this organization has undertaken to collect and track
incidents of piracy around the world.1 4 From the information it has obtained, the ICC Commercial Crime Services developed interactive piracy
maps of the world for the years 2005 through 2009 and a live interactive
piracy map of the world for 2010 on its website. 1s Anyone with access to
the internet, can view, zoom in/out, and click on red, yellow, and blue
markers to read abbreviated summaries or connect to full length reports
of actual pirate attacks, attempted pirate attacks, and identified suspicious looking vessels. 16
In 2008, when RCC and ReI were contemplating and negotiating
arrangements for the Brilliance of the Seas to offer cruises to the Middle
East, there was great concern among many businesses and cargo carriers
11. Worldwide hijackings rise as pirates expand area of operation , INT'L CHAMBER OF COMMERCE COMMERCIAL CRIME SERVS. (Apr.21, 2010) , http://www.icc-ccs.orglindex.php?option=
com_content&view=article&id=406:worldwide-hijackings-rise-as-pirates-expand-area-of-operation&catid=60:news&Itemid=51 (discussing how Somali pirates were responsible for the majority of worldwide pirate attacks in the first quarter of 2010); see also 2009 Worldwide piracy
figures surpass 400, INT'L CHAMBER OF COMMERCE COMMERCIAL CRIME SERvs.(Jan. 14, 2010),
http://www.icc-ccs.orglindex .php?option=com_content&view=article&id=385:2009-worldwidepiracy-figures-surpass-400&catid=60:news&Itemid::::51 (discussing how Somali pirate attacks accounted for more than half of the worldwide pirate attacks in 2009) .
12. Combined Task Force 150 Thwarts Criminal Activities, U.S . AFRICA COMMAND (Sep. 29,
2008), http://www.africom.millgetArtic1e.asp?art=2137 (explaining that Combined Task Force
150 (CTF 15) "is a multinational task force" conducting security operations in the Gulf of Aden
to cliscourage pirate attacks on commercial vessels, successfully deterring more than "a dozen
attacks in the Gulf of Aden," but criminals are still targeting commercial vessels in the region).
13 . ICC Commercial Crime Services (CCS), INT'L CHAMBER OF COMMERCE, http://www.
icc-ccs. org/in dex.ph p? option=com_conten t& view=art icle&id=38&I temi d= 15 (last visi ted Jul. 10,
2010).
14. Int 'l Maritime Bureau, INT' L CHAMBER OF COMMERCE, http://www.icc-ccs.orglindex.
php?option;:::com_content&view=article&id=27:welcome-to-the-international-maritime-bureau
&catid=25:home&Itemid=16 (last visited Oct. 3, 2010) (stating that the International Maritime
Bureau (1MB), a division of the International Chamber of Commerce specializing in "the suppression of piracy," " maintains a round-the-clock watch on the world 's shipping lanes, reporting
pirate attacks to local law enforcement and issuing warnings about piracy hotspots to shipping").
15.1MB Live Piracy Map 2010, INT'L MAR. BUREAU, http://www.icc-ccs.org/index.php?option=com_fabrik&view=visualization&controller=visualization.googlemap&Itemid=219 (last
visited Jun. 28, 2010).
16. !d.
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about the risk of pirate attacks in that area.17 It is evident from the ICC
Commercial Crime Services 2008 live piracy map18 that their apprehension of voyaging through the Gulf of Aden was well-founded. Publicized
statistics also revealed that "111 ships were attacked by pirates in the
Gulf of Aden in 2008, a 200 percent increase over 2007."19 Out of the 111
ships, "forty-two of those ships were held for ransom, and 889 crew members were taken hostage."2o "Most ransom demands were between $1
million and $4 million per ship. "21
For economic reasons, many businesses and carriers have accepted
the risk of a pirate attack and continue to ship goods through this dangerous zone. 22 From a logistic standpoint, the Gulf of Aden remains "one of
the world's busiest shipping lanes"23 because it is a substantial advantage
for vessels to travel through the Suez Canal instead of around Africa. 24
The continued escalation of pirate attacks, however, has had a real impact
on the transportation industry.25
"After a rash of pirate attacks in 2008, the international community
rushed a flotilla of naval ships into the waters off the Horn of Africa in an
effort to protect international shipping passing through the Gulf of
17. GitanjaLi Bakshi, Blue Gold: Somalian Pirates in the Gulf of Aden, STRATEGlC FORESIGHT GRP. (Oct. 2008), http://www.strategicforesight.comJblue~old.htm (discussing the drastic
increase in pirate activity off the coasts of Somalia, with a reported 76 pirate attacks in 2008,
causing many shipping companies to use different shipping routes, such as sailing around the
Cape of Good Hope).
18.1MB Piracy Map 2008, INT'L MAR. BUREAU, http://www.icc-ccs.org/index.php?option:o:
com_fabrik&view=visualization&controller:o:visualization.googlemap&Itemid==89 (last visited
JuI. 10, 2010).
19. Eric V. Gilkey, When Pirates Attack, CLAIMS MAGAZINE (May 5, 2009) , available at
http://www .claimsmag.comJIssues/2009fMa y-200 9/pagesfWh en -Pirates-A ttack.aspx.
20. Id.
21. Jd.

22. Maritime Admin., United States Dep't of Transp. , Economic Impact of Piracy in che
Gulf of Aden on Global Trade, MAR. ADMIN., http://www.marad.dot.gov/documentsfHOA_Economic%20Impact%200f%20Piracy.pdf (last visited Oct. 10,2010) (discussing the economic impact on shipping companies due to pirate attacks in the Gulf of Aden; for " high value consumer
goods or items needed for just-in-time manufacturing, the added delay [of sailing around the
Cape of Good Hope] is unacceptable to the shipper ... ," despite increases in costs such as
security, insurance premiums and fuel).
23. WORLDATLAS.COM, supra note II.
24. Peter Sands, Need for Rethinking about When to Sail around the Cape of Good Hope.
BIMCO (Apr. 23, 2010), https://www . bimco.orgiMembers/ReportsJShippjn~MarkeCAnalys isl
2010104/23_Need_focrethinking.aspx (discussing the drastic increase in costs from increased
fuel consumption, extra capacity requirements and increased insurance premiums resulting [rom
sailing around the Cape of Good Hope as opposed to traveling through the Suez Canal).
25. Press Release, World vote to end piracy will be presented tomorrow, INT' L TRANSP.
WORKERS' FEo'N, (Sep. 22, 2010), available at http://www.itfglobal.orglpress-area/index.cfm/
prcssdetail/5128 (discussing petition and proposed vote to end Somalia-based piracy by members
of the International Transport Workers' Federation before the International Maritime
Organization ).
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Aden."26 Lt. Cmdr. Corey Baker, a spokesman for the U.S. 5th Fleet,
headquartered in Bahrain, told USA TODAY in an interview in May of
2010 that "[t]he pirates are becoming more brazen."27 Somalia "remains
chaotic and even a large naval flotilla has struggled to provide security
over the 1.1 million square miles of ocean they patrol."28
Many carriers find that traveling through the Gulf of Aden is becoming cost prohibitive despite the savings in overall voyage distance. 29
"Shipping insurance rate increases - with premiums rising by at least tenfold, by some accounts - are primarily due to the increase in risk as the
number of piracy incidents has spiked considerably since 2008. "30 In
2010, concerns over increased insurance expenses, ransom payments, risk
to the lives of crew, and destruction of cargo continue ,to have a substantial impact on the transportation industry.31
The ICC Commercial Crime 2010 live piracy map illustrates that
piracy remains rampant in and near the Gulf of Aden. 32 Red and yellow
markers on the 2010 live piracy map indicate that in each of the first six
months of 2010 there have been actuaP3 and attempted 34 attacks on ves20. Jim Michaels, Despite Int'l Efforts, Somalia Pirate Attacks Grow, USA TODAY (May 26,
2010) , availab Ie at http://www.usatoday.com/news/world/2010-05-25-pirates_N.htm.
27 . [d.
28. [d .

29. Jack Bunker, Piracy and Disclosures: The Dangers and Costs of Globalization, WestlawReuters, (JuL 22, 2010), available at http://currents.westlawbusiness.comJArticIe.aspx?id=69bd50
20-6649-4031-9bOe-6ccd495ae82a&cid=&=src=WB Signon&sp=.
30. Eric V. Gilkey, When Pirates Attack, Claims Magazine, (May 5, 2009) , http://
www.claimsmag.comJIssues/2009IMay-2009/pages/When-Pirates-Attack .aspx.
31. See Gitanjali Bakshi, Blue Gold: Somalian Pirates in the Gulf of Aden, Strategic Foresight Group (Oct. 2008), http://www.strategicforesight.com/blue~old.htm (discussing potential
costs associated with lost cargo, ransom payment, and refusal of firms to ship through the Gulf of
Aden); See also, Stephanie Nail, The Costs of Piracy Are Passed ALong, America.gov, (Jun. 1.
2009), http://www .america.gov/st/peacesec-engl ish/2009lMay /20090529160944berehe!lekO.8213159.html (explaining that shipping carrier Maersk has added surcharges for voyages
through the Gulf of Aden); See also Peter Sand, Need for Rethinking about When Lo Sail around
the Cape of Good Hope, BIMCO, (Apr. 23, 2010), https://www.bimco.org/MembersfReports/
Shippin~Market_Analysis/2010/04/23_Need_for_rethinking.aspx
(reasserting that travel
through the Gulf of Aden is cost effective; acknowledges ransom payments contribute to increased travel expenses; discussing dangers to crew safety).
32.1MB Live Piracy Map 2010, INT'L CHAMBER OF COMMERCE COMMERCIAL CRIME
SERV.,
http://www.icc-ccs.org/index.php?option:=:com_fabrik&view=visualization&controller=
visualization.goog]emap&Itemid=219 (last visited Oct. 11, 2010) .
33.1MB Piracy Incident Report 2010, INT'L CHAMBER OF COMMERCE COMMERCIAL CRIME
SERV ., http://www .micc-ccs .org/index. ph p? option=com_fabrik&c=fonn& vie w=de tails&I temid=
219&fa brik=50&rowid= 194& tab leid=530&fabrik_cursor= 192&fabrik_tota]=0 (last visited Oct.
11,2010) (reporting that a Chemical Tanker was hijacked in the Gulf of Aden on Jun. 28. 2010);
1MB Piracy Incident Report 2010, INT'L CHAMBER OF CoMMERCE COMMERCIAL CR1ME SERV.,
http://www,icc-ccs.orglindex.php?option=com_fabrik&c=form&view=details&Itemid=219&
fabrik=50&rowid=139&tab1eid=530&fabrik3ursor=137&fabrik_total=O (last visited Oct. 11 ,
2010) (reporting that a Chemical Tanker was hijacked in the Gu]f of Aden on Oct. 11, 2010);
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sels traveling through this waterway. For many carriers, these risks and
rising costs have become too great and they are opting to sail around
Africa instead of through the Suez Canal and the Gulf of Aden. 35 D'epending on the success of the Xue/ong, in the near future, carriers may
even have the option to consider transporting goods through the Artjc.3 6
[ME Piracy Incident Report 2010, INT'L CHAMBER OF COMMERCE COMMERCIAL CRIME SERV.,
http://www.icc-ccs.org/index.php?option=coffi_fabrik&c=form&view=detaiIs&Itemid=219&
fabrik=50&rowid=105&tableid=530&fabrik_cursor=104&fabrik_total=O (last visited Oct. 11,
2010) (reporting that a Bulk Carrier was hijacked 170 om SE of Khuriya Muriya Islands, Oman,
off Somalia, on Apr . 21, 2010); 1MB Piracy Incident Report 2010, INT'L CHAMBER OF COM·
MERCE COMMERCIAL CRIME SERV., http://www.icc-ccs.org/index.php?option=comjabrik&c;:
form& view=de tai1s&I temid=219&fa brik=50&rowid= 74& ta bleid =530&fa brik_cursor=73&
fabrik_total=O (last visited Oct. 11, 2010) (reporting that a Reefer was hijacked 20nm East of
Khuriya Muriya Islands, Oman on Mar. 23, 2010) ; 1MB Piracy Incident Report 2010, INT'L
CHAMBER OF COMMERCE COMMERCIAL CRIME SERV. , http://www.icc-ccs.orglindex.php?option;:com_fabrik&c;::form&view=details&Itemid=219&fabrik=50&rowid;::18&tableid=530&
fabrilccursor=17&fabrik_total=0 (last visited Oct. 11 , 2010) (reporting that a General Cargo
vessel was hijacked in the Gulf of Aden on Feb . 3, 2010); [MB Piracy Incident Report 2010, INT'L
CHA.l>vlBER OF COMMERCE COMMERCIAL CRIME SERV., http;/Iwww.icc-ccs.org/index.php?option=com_fa brik &c=form&vie w;::details& I temid=219&fa brik=50&rowid= 1& ta b Leid=530&
fabrik_cursor=O&fabrik_totaL=O (last visited Oct. 11, 2010) (reporting that a Crude Tanker was
hijacked in the Gulf of Aden on Jan. 1, 2010).
34.1MB Piracy Incident Report 2010, INT'L CHAMBER OF COMMERCE COMMERCfAL CRIME
SERV. , http://www .icc-ccs.orglindex.php? option=com_fabrik&c=form&view=details&Itemid=
219&fabrik=50&rowid= 184&tabLeid=530&fabrik_cursor= 182&fabrilctotal=0 (last visited Oct.
11 , 2010) (reporting that a Bulk Carrier was fired upon on Jun. 21, 2010); 1MB Piracy Incident
Report 20]0, INT'L CHAMBER OF COMMERCE COMMERCfAL CRIME SERV. , , http ://www.icc-ccs.
orglindex.php?option=com_fabrik&c==form&view=details&Itemid=219&fabrik=50&rowid=138
&tableid=530&fabrik_cursor=136&fabrik_total=0 (last visited Oct. 11, 2010) (reporting that a
NULL was fired upon in the Gulf of Aden on May 1, 2010); 1MB Piracy Incident Report 2010,
INT'L CHAMBER OF COMMERCE COMMERCIAL CRIME SERV., http ://www.icc-ccs.orgiindex.php?
option=coffi_fabrik&c=form&view=details&Itemid=219&fabrik=50&rowid=68&tableid=530&
fabrik_cursor=67&fabrik_total=0 (last visited Oct. 11,2010) (reporting that a Chemical Tanker
was fired upon in the Gulf of Aden on Apr. 3, 2010) ; 1MB Piracy Incident Report 2010, INT'L
CHAMBER OF COMMERCE COMMERCIAL CRIME SERV., http://www.icc-ccs.org/index.php?option=com_fabrik&c;:form&view=details&Itemid=219&fabrik=50&rowid=44&tableid=530&
fabrik_cursor=43&fabrik_total=0 (last visited Oct . 11,2010) (reporting that a Crude Tanker was
fired upon in the Gulf of Aden on Mar. 22, 2010); 1MB Piracy Incident Report 20]0, INT'L
CHAMBER OF COMMERCE COMMERCIAL CRIME SERV., http://www.icc-ccs.org/index.php?option==com_fabrik&c=form&view=details&Itemid=219&fabrik=50&rowid=27&tableid=530&
fabrik_cursor=26&fabrik_totalo:oO ( (last visited Oct. 11,2010) ,(reporting an attempted attack on
a Product Tanker on Feb. 28, 2010); 1MB Piracy Incident Report 2010, INT' L CHAMBER OF COM·
MERCE COMMERCIAL CRIME SERV., http://www,icc-ccs.orglindex.php?option=com_fabrik&c=
iorm&view:::details&I temid=219&fa brik=50&rowi.d= 10& tab leid=530&fabrik_cursor=9&fa brik_
total=O (last visited Oct. 11, 2010) (reporting that a Bulk Carrier was fired upon in the Gulf ot
Aden on Jan. 17, 2010) .
35. Richard Lough, Somali Pirates Hijak China-Bound Oil Tanker, REUTERS, May 5, 2010,
available at http://www.reuters.com/artic1e/idUSTRE6441NF20100505.
36. JoeLle Garrus, China Sets Sail for the Arctic, PHYSORG.COM, Jun. 30, 2010, available at
http://www.physorg.com!news197093970.html.
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U.S.

TRAVELERS

ABOUT THE RISKS OF TRA VEUNG THROUGH THE GULF OF
ADEN AND TO MIDDLE EAST COUNTRIES

Savvy travelers, and those interested in booking RCI's 14-night Middle East cruise, can access the Travel.State.Gov website to obtain relevant
information. The website is a service of The Bureau of Consular Affairs. 37 The mission of this Bureau "is to protect the lives and interests of
American citizens abroad. "38 This service provides essential information
for any American citizen considering domestic or international travel.
There are links to Country Specific Information, Travel Alerts, and Travel
Warnings39 as well as a link to a page dedicated to International Maritime
Piracy.4o
The Bureau of Consular Affairs recommends starting with the Country Specific Information as "[ t ]his is a good place to start learning about
where you are going."41 Noteworthy information such as "the location of
the U.S. embassy and any consular offices; whether you need a visa;
crime and security information; health and medical conditions; drug penalties; and localized hotspots" are available for every country of the
world. 42 The Country Specific Information for the United Arab Emirates, which is the destination point for the Brilliance of the Seas 14-night
Middle East cruise, for example, was last updated on Decelnber 17,
2009. 43 At the present time, it is communicated under the Safety and
Security heading that "U.S. citizens in the United Arab Emirates should
exercise a high level of security awareness."44 This warning was made
because the "Department of State remains concerned about the global
threat of terrorism, including the possibility of terrorist attacks against
U.S. citizens and interests in the Persian Gulf and Arabian Peninsula."45
As of July 2010, the Bureau of Consular Affairs has neither issued an
37. U .S. DEP'T. OF STATE, BUREAU OF CONSULAR AFFA IRS, INT'L TRA VEL INFO., http://
travel.state .gov/travel/cis_pa_tw/cis_pa_tw_1168.html (last visited Jul. 10, 2010).
38. U .S. DEP' T . OF STATE, BUREAU OF CONSULAR AFFAIRS , ABOUT US, http ://
travel.state.gov/about/about_304 .html (last visited Jul. 22 , 2010).
39. U .S. DEP'T. OF STATE, BUREAU OF CONSULAR AFFAIRS, INT'L TRAVEL INFO . , supra
note 38.
40. U.S. DEP' T . OF STATE, BUREAU OF CONSULAR AFFAIRS, fACT SHEET: INT'L MARITIME PIRACY, http://trave1.state .gov/travel/cis_pa_tw/piracy/piracy_4420.html (last visited Jun. 28,
2010).
41. U .S . DEP'T. OF STATE , BUREAU OF CONSULAR AFFAlRS, INT'L TRAVEL INFO. , supra
note 38.
42. ld.
43 . U .S. DEP'T. OF STATE, BUREAU OF CONSULAR AFFAIRS, UNITED ARA B EMIRATES
COUNTRY SPECIFJC INFO ., (Sept. 15, 2010) , http://travel.state.gov/travel/cis_pa_tw/cis/cis_1050.
html.
44 . [d.
45. [d.
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official Travel Alert 46 nor an official Travel Warning47 specifically for the
United Arab Emirates or for any of the other countries where the Brilliance of the Seas is scheduled to stop during the 14-night cruise. 48 However, the Bureau of Consular Affairs has issued Travel Warnings for
countries that the Brilliance of the Seas would be traveling near. 49 These
travel warnings and the date they were initially posted includes: Eritrea
(9/24/2010), Iran (3/23/2010), Saudi Arabia (2/18/2010), Somalia (12/31/
2009), Sudan (10/1/2010), and Yemen (2125/2010).50 World events, economic times, and religious and political unrest are only a sampling of the
unstable and changing world that drives the formal travel alerts and
warnings officially issued.
According to the International Maritime Piracy website, the "number of pirate attacks in the Gulf of Aden has risen significantly" and "[i)n
some instances attacks have occurred as far as 300 nautical miles out in
international waters."51 This website also reports "[mJost of the attacks
in the Gulf of Aden have been directed against cargo vessels" and
"[a]ttacks on cruise ships are rare but do OCCUr."52 The Department of
State acknowledged knowing of two actual and one attempted attack
made on cruise ships during 2008, but was "unaware of any injuries or
fatalities involving American citizens resulting from these attacks. "53 De46. U.S. DEP'T. OF STATE, BUREAU Of' CONSULAR AFFAIRS. CURRENT TRAVEL ALERTS,
hUp:lltravel.state.gov/travel/cis_pa_tw/pa/pa_1766.html (last visited Oct. 11, 2010) ("Travel
Alerts describe short term conditions affecting a country or region that pose imminent risks to
the security of U.S. citizens. Natural disasters, terrorist attacks, coups, election related violence,
and major international conferences and sporting events are examples of situations that might
generate a Travel Alert.").
47. U.S. DEP'T. OF STATE, BUREAl) OF CONSULAR AFFAIRS, CuRRENT TRAVEL WARNINGS,
http://travel.state.gov/travel!cis_pa_tw/tw/tw_1764.html(lastvisitedOct.11, 2010) ("Travel
Warnings are issued when Long-term, protracted conditions that make a country dangerous or
unstable lead the State Department to recommend that Americans avoid or consider the risk of
travel to that country. A Travel Warning is also issued when the U .S. Government's ability to
assist American citizens is constrained due to the closure of an embassy or consulate or because
of a drawdown of its staff.").
48. U.S. DEP'T. OF STATE, BUREAU OF CONSULAR AFFAIRS, CURRENT TRAVEL ALERTS,
supra note 47; U.S. DEP'T. OF STATE, BUREAU OF CONSULAR AF.FAIRS, CURRENT TRAVEL
WARNINGS, supra note 48.
49. U.S. DEP'T. OF STATE. BUREAU OF CONSULAR AFFAIRS, CURREt-.'T' TRAVEL ALERTS,
supra note 47; U.S. DEP'T Or' STATE, BUREAU OF CONSULAR AFFAIRS, CURRENT TRAVEL
WARNINGS, supra note 48.
50. DEP'T. OF STATE, BUREAU OF CONSULAR AFFAIRS, CURRENT TRAVEL WARNINGS,
supra note 48.
51. U.S. DEP'T. OF STATE, BUREAU OF CONSULAR AFFAIRS, FACT SHEET: INT'L MARITIME
PIRACY, supra note 4l.
52. Id.
53. [d. ("Recent incidents in the region include an attack on Oceania Cruise's premium
cruise ship, the Nautica, in the Maritime Safety Protection Area in the Gulf of Aden; an attempted attack on Transocean Tour's cruise ship MS Astor in the Gulf of Oman; the hijacking of
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spite this fact, since December 31, 2009, the Bureau of Consular Affairs
has urged U.S. citizens in its Somalia Travel Warning "to use extreme
caution when sailing near the coast of Somalia. "54 The webpage further
indicates that" [i]f transit around the Horn of Africa is necessary, it is
strongly recommended that vessels travel in convoys, and maintain good
communications contact at all times. "55

III.

THE BRILLIANCE OF THE SEAS PASSENGER TICKET DEFINES THE
RELATIONSHIP AMONG RCC, RCI, AND PASSENGERS OF TIlE
BRILLIANCE OF THE SEAS

The Passenger Ticket is a key document. It is mostly acquainted with
the rite of voyage as it enables an individual to embark and disembark a
cruise ship. Its purpose, however, extends past this fundamental entitlement. This document also delineates the terms and conditions of a contract made between the passenger56 and the carrier. 57 Courts strictly
enforce Passenger Ticket provisions including those that set forth within
what time frame a cause of action must be brought against the carrier,58
a 50-foot yacht resulting in the kidnapping of the two French citizens aboard; and the seizure of a
French luxury yacht and its 30 crew members.")
54. U.S. DEP'T. OF STATE, BUREAU OF CONSULAR AFFAIRS, TRAVEL WARNING- SOMAUA,
DEC. 31, 2009, http ://travel.state.gov/travel!cis_pa_twltw/tw_933.html(lastvisitedOct.11, 2010).
55. ld.
56. ROYAL CARIBBEAN INT'L, CruiseiCruiseTour Ticket Contract - Royal Brilliance of the
Seas eTe Effective To Those Who Booked On Or After 4120/08, http://www.royalcaribbean.coml
contentlen_US/pdflCTC_BR_Only.pdf (last visited Oct. 11, 2010) (Section 2(f) of both contracts states: "'Passenger' or 'Guest' or 'Your' means an persons traveling under this Ticket
Contract and persons in their care , together with their respective heirs and representatives. 'Passenger' shall include the plural and the use of the masculine shall include the feminine.").
57. ld. (Section 2(b) stating that" 'Carrier' shall include: (i) Vessel, or any substituted ship;
(ii) the Vessel's Operator; and (iii) with respect to the RCT Land Tour Portion of any
CruiseTour, Royal Celebrity Tours Inc. CRTC') together with the owners, managers, characters,
affiliates, successors and assigns of the entities identified in subsections (i), (ii), and (iii) of this
sentence. Carrier also shall include the officers , directors , employees, agents , crew or pilots of
the entities identified in the preceding sentence. The exclusions or limitations of liability of
Carrier set forth in provisions of this Ticket Contract, as well as all rights, defenses or immunities
set forth herein, shall also apply to and be for the benefit of agents, independent contractors,
concessionaries and suppliers of Carrier, as well as owners and operators of all shoreside properties at which the Vessel of the Transport may call, as well as owners, designers, installers, suppli~
ers and manufacturers of the Vessel or Transport, or any component parts of either, together
with the employees and servants of each of the foregoing , and/or any launches, craft or facilities
of any kind belonging to or provided by any of the parties identified in this paragraph.").
58. Hughes v. Carnival Cruise Lines, Inc., No . 01 eiv. 9681(TPG), 2003 WL 1740460, at * 1
(S.D.N .Y. Mar. 31,2003) (dismissing a lawsuit brought by passengers to recover for an injury
"because it was not commenced within one year after the accident and has not been brought in
the jurisdiction required under the forum selection clause"); Stone v. Norwegian Cruise Line,
No. CIV. A. 01-1343, 2001 WL 877580 (E.D. Pa. May 15,2001) (enforcing the time limitation to
commence a lawsuit); Angel v. Royal Caribbean Cruises, Ltd., No. 02-2049 CY, 2002 WL
31553524, at * 3 (S.D. Fla. Oct. 22, 2002) (enforcing the one year time limitation).
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where litigation must be commenced,59 and under what conditions the
carrier might be held liable for passenger injuries. Courts are not persuaded by claims that the terms are in a language not understood by a
passenger60 or are too microscopic to be read. 61
From RCC and RCI's perspective, the Passenger Ticket is an essential document. A constant and common travel problem experienced by
cruise passengers is having been injured while aboard a cruise ship. Physical injuries often occur when passengers slip, trip, and fa1l 62 as a result of
unsure footing due to the movement of the ship or because of slippery
surfaces. 63 Other events that have lead to litigation include injuries sustained from flying coconuts,64 stray golf balls,65 and discharging shotgun
shells. 66 Pirates have fired upon cruise ships traveling through the Gulf
of Aden. 67 At this time no passengers have been injured, or died, as a
result of pirate attacks, so there have been no causes of action for
recovery.
59. Hughes, 2003 WL 1740460, at * 1; Chapman v. Norwegian Cruise Line Ltd., No. 01 C
50004, 2001 WL 910102 at *2 (N.D.IlI. JuI. 6, 2001) (stating that "[a] forum selection clause is
enforceabJe unless (1) the incorporation of the clause was the result offraud, undue influence, or
overweening bargaining power; (2) the selected forum is so gravely difficult and inconvenient
that [the complaining party] will for all practical purposes be deprived of its day in court; or (3)
enforcement . . .would contravene a strong public policy of the forum in which the suit is
brought, declared by statute or judicial decision.").
60. Paredes v. Princess Cruises, Inc., 1 F. Supp. 2d 87, 90 (D. Mass. 1998) (enforcing the
time limitations written in the English language in a cruise passenger ticket despite the fact the
passenger was unable to read English).
61. Lerner v. Karageorgis Lines, Inc., 66 N.Y.2d 479,485-86,497 N.Y.S.2d 894,488 N.E.2d
824 (1985) (enforcing the time limitation in a cruise passenger ticket despite the fact the provision was in four-point type).
62. Pratt v. Silversae Cruises, Ltd., No. C 05-0693, 2005 WL 1656891, at * 1 (N.D.Cai. Mar.
31, 2003) (An 83-year old woman alleged that she "suffered a broken hip, a torn ACL in her
right knee, and severe ankle injuries when she fell on a cruise ship enroute from San Diego to
San Francisco."); Carnival Corp. v. Amato, 840 So.2d. 1088, 1088 (Fla.App. 3 Dist. 2003) ("Injured vacationer brought action against cruise line for injuries sustained when he fell down a
flight of stairs on cruise ship. ").
63. Carnival Corp. v. Stowers, 834 So.2d 386, 386 (Fla.App. 3 Dist. 2003) (maritime personal injury action following slip and fall on a granite step against cruise line); Lee v. Regal
Cruises, 116 F.3d 465,465 (C.A.2 (N.Y.) 1997) (maritime personal injury action resulting from
passenger slipping on melting ice cubes and falling on a stairway); Norwegian Cruise Line, Ltd.
v. Clark, 841 So.2d 547, 548-49 (Fla.App. 2 Dist., 2003) (maritime personal injury action following a passenger fall on a wet deck).
64. McDonough v. Celebrity Cruises, Inc., 64 F.Supp.2d 259, 261 (S.D.N.Y. 1999) (cruise
passenger was struck on the head by rum-filled coconut).
65. Catalan v. Carnival Cruise Lines. Inc., 1985 AMC 1941, 1941-42 (D. Md. 2004) (cruise
passenger was struck in the head by a golf ball).
66. Fay v. Oceanic Sun Line, 1985 AMC 1132, 1132 (N.Y. Sup. Ct. 1984) (cruise passenger
discharged a shotgun shell onto another passenger).
67. Carolyn Spencer Brown, Pirates Attack Cruise Ship Carrying Britons, TIMES ONLINE.
(Dec. 1, 2008), available at http://www.timesonline.co.uk/toUtravel/news/article5268375.ece (reporting pirates firing shots at a cruise ship sailing through the Gulf of Aden).
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The terms and conditions of the Passenger Ticket governing RCI's
l4-night Middle East cruise on the Brilliance of the Seas is available on
RCI's website. 68 The currently available PDF includes the Passenger
Ticket that is applicable to both those who booked a cruise on the Brilliance of the Seas prior to, on, and after April 20, 2008. 69 For the purposes of this comment it will. be assumed that the terms and conditions of
the Passenger Ticket for those who booked on or after April 20, 2008 are
relevant for determining the responsibilities and liabilities RCC and RCI
have to passengers of the Brilliance of the Seas.
In the event that the Brilliance of the Seas is attacked and passengers
are injured or die, passengers seeking recovery must refer to the Passenger Ticket and take note of the sections pertaining to the commencement
of claims, forum selection, and limitations of liability. In accordance with
Section IO(a), Notice of Claims and Commencement of Suite or Arbitration; Security, notice must be given to the carrier and an action for personal injury or death must be commenced within six months of the date
of the injury or death. 70 Irrespective of where the passengers' native
state or country might be, passengers are also obligated under Section
9(a), Forum Selection Clause For All Lawsuits; Class Action Waiver, to
bring a cause of action "before the United States District Court for the
Southern District of Florida Located in Miami-Dade County."71 In order
for passengers to proceed and prevail, they must establish that RCC and/
or RCI may be held liable for their injury or death.
Section 1l(a), Limitations of Liability, describes the duties and responsibilities RCC and ReI owe to passengers of the Brilliance of the
Seas:
"CARRIER SHALL NOT BE LIABLE FOR INJURY, DEATH, ILLNESS, DAMAGE, DELAY OR OTHER LOSS TO PERSON OR PROPERTY, OR ANY OTHER CLAIM BY ANY PASSENGER CAUSED BY
ACT OF GOD, WAR, TERRORISM , CIVIL COMMOTION, LABOR
TROUBLE, GOVERNMENT INTERFERENCE, PERILS OF THE SEA,
FIRE, THEFTS OR ANY OTHER CAUSE BEYOND CARRIER'S REASONABLE CONTROL, OR ANY ACT NOT SHOWN TO BE CAUSED
BY CARRIER 'S NEGLIGENCE."n

The author highlighted and italicized three key portions of this section which will be analyzed in greater detail in the following section.
68. Ticket Contract for Brilliance of the Seas , ROYAL CARIBBEAN INT'L, bttp://www.royalcaribbean.com/content/efLUS/pdf/CTC_BR_Only.pdf (last visited Oct. 1,2010).
69. [d.
70. fd. § lOa.

71. ld. § 9a.
72. !d. § lla.
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ANALYSIS: RCC AND RCI MAY BE HELD LIABLE FOR PASSENGER
INJURIES RESULTING FROM A PIRATE ATTACK ON THE
BRILLIANCE OF THE SEAS WHILE IT TRAVELS
THROUGH PIRATE PRONE AREAS
"This is your Captain speaking. I am instructing all passengers to
return to their cabins immediately. This is not a test - the ship is under
attack by pirates!"
This is one announcement that cruise passengers do not normally
expect to hear over their ship's intercom system. Passengers on a Brilliance of the Seas cruise, however, may hear such an announcement. Pirates have become more aggressive in their attempts to seize vessels and
passengers for the hefty ransoms they are paid. Despite the danger to the
Brilliance of the Seas, its crew, and its passengers, RCC and RCI have
persisted in their endeavors to expand international operations and offer
cruises to the Middle East.
RCC and RCI may be held liable for passenger injuries or death in
the event that the Brilliance of the Seas is attacked by pirates during the
14-night Middle East cruise. RCC and RCI do not include the necessary
wording in the Brilliance of the Seas) Passenger Ticket to limit their liability for such an incident. RCC and RCI, whom have control over the Brilliance of the Seas, have also disregarded travel warnings and alerts
concerning voyaging through the Gulf of Aden and continue to offer
cruises through these waters. RCC and RCI should consider whether it is
prudent to continue to offer cruises through pirate prone areas. If RCC
and RCI remain unpersuaded to alter the schedule of the Brilliance of the
Seas, they should at least consider safety measures that can be utilized to
safeguard the Brilliance of the Seas and its passengers from harm.
I.

UNDER THE TERMS OF SECTION ll(A) RCC AND ReI MAyBE
HELD LIABLE FOR PASSENGER INJURIES OR DEATH
SUSTAINED DURING A PIRATE ArrACK UPON THE
BRILLIANCE OF THE SEAS

RCC and its RCI brand are not confined to only offering cruises in
the Middle East. These cruise lines function at a global level and are well
positioned to provide cruises to exotic destinations around the world,
which are much less risky than the Middle East. RCC and RCI chose to
expand and to continue to offer cruises to the Middle East despite numerous warnings and alerts against such action. In the event that those
risks materialize and a passenger is injured or killed in a pirate attack on
the Brilliance of the Seas, it is likely that RCC and RCI will be held
accountable.

Transportation Law Journal

234

A.

[Vol. 37:219

THE BRILLIANCE OF THE SEAS PASSENGER TICKET DOES NOT

LIMIT RCC

AND

RCI's LIABILITY DUE

TO

A PIRATE ATTACK

In order for RCC and RCI to limit their liability for passenger injuries or death during an actual, or attempted, pirate attack upon the Brilliance of the Seas, the term "pirate attack" or "piracy" has to be included
within the text of the Passenger Ticket. It would be appropriate to include one or both of these terms within Section 11(a), Limitations of Liability. However, RCC and RCI have failed to include either term
anywhere within the text of the Passenger Ticket. 73
The only term that has any real potential of being confused with and
perhaps argued by RCC and RCI as encompassing piracy is the term "terrorism."74 While the term "terrorism" is included in Section ll(a), its
inclusion should still be insufficient and ineffective in protecting RCC
and RCI from liability. Piracy and terrorism have material characteristic
differences as well as separate legal definitions and punishments.
1.

An Attack Upon the Brilliance of the Seas by Somalian Pirates in
the Gulf of Aden Should Not Be Classified as an Act of
Terrorism

Terrorism is a separate and distinct concept from piracy. The United
States Congress has promulgated laws regarding Terrorism under Title
18, Crimes and Criminal Procedure, of the United States Code and more
specifically within Chapter 113B, Terrorism. 75 Congress has distinguished
international terrorism from domestic terrorism as well. According to 18
U.S.C. §2331, these terms are defined as follows:
(1) the term "international terrorism" means activities that(A) involve violent acts or acts dangerous to human life that are a violation of the criminal laws of the United States or of any State, or that
would be a criminal violation if committed within the jurisdiction of
the United States or of any State;
(B) appear to be intended(i) to intimidate or coerce a civilian population;
(ii) to influence the policy of a government by intimidation or coercion; or
(iii) to affect the conduct of a government by mass destruction, assassination or kidnapping; and ...
(5) the term "domestic terrorism" means activities that(A) involve acts dangerous to human life that are a violation of the
criminal laws of the United States or of any State;
73. See Ticket Contract for Brilliance of the Seas, supra note 69, § 11a.
74. Douglas R. Burgess, Jr., Hostis Humani Generi: Piracy, Terrorism and a Newlnt'lLaw,
13 U. MIAMI INT'L & COMPo L. REV. 293 (2006) (arguing a nexus between piracy and terrorism,
and that new terrorism laws should be derived from piracy laws).
75. 18 V.S.c. § 2332b (2008) (describing terrorism "transcending national boundaries") .
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(B) appear to be intended(i) to intimidate or coerce a civilian population;
(ii) to influence the policy of a government by intimidation or coercion; or
(iii) to affect the conduct of a government by mass destruction, assassination, or kidnapping; and
(C) occur primarily within the territorial jurisdiction of the United
States.?6

Sections within this Chapter further specify punishments for specific
acts of terrorism such as the use of weapons of mass destruction,77 bombing places of public use (including government facilities, public transportation systems, and infrastructure facilities),78 using missile systems to
destroy aircraft,79 and using/dispersing radiological devices. 80
It is important to note that nowhere within the definition of either
international or domestic terrorism is it mentioned that terrorist acts tend
to occur on the high seas. In fact, none of the other sections pertaining to
terrorism specify the high seas as a location where specific types of terrorist acts tend to occur either. While the high seas have not been made a
part of this criminal section, it is a distinguishing and critical component
of the United States Code sections pertaining to piracy.
The United Nations Ad Hoc Committee is currently drafting the
United Nation's Comprehensive Convention on International Terrorism. 81 The final definition of what constitutes an act of terrorism has not
yet been finalized. At present, the working definition of an act of terrorism is:
[A] person's unlawfully and intentionally causing or threatening to cause violence by means of firearms, weapons, explosives, [or] any lethal devices or
76. 18 U.S .c. § 2331 (2001) ("'[I]nternational terrorism' means activities that ... involve
violent acts or acts dangerous to human life that are a violation of the criminal laws of the
United States or of any State . .. [that] ... appear to be intended . . . to intimidate or coerce a
civilian population; ... influence the policy of a government by intimidation or coercion ...
or ... affect the conduct of a government by mass destruction, assassination, or kidnapping;
and . . . occur primarily outside the territorial jurisdiction of the United States." Jd. § 1.
" '[D]omestic terrorism ' means activities .. . [equal to that of "international terrorism," but] . . .
occur primarily within the territorial jurisdiction of the United States." Jd. § 5.).
77. 18 U.S .c. § 2332a (2004) ("[Violators] shall be imprisoned for any term of years or for
life, and if death results , shall be punished by death or imprisoned for any term of years or [or
life.") .
78 . Id. § 2332f (2002) (referring to 18 U.S.c. § 2332a for penalties).
79. lei. § 2332g (2004) (stating violators of this section subject to a maximum $2,000 ,000 fine
and minimum prison sentence of 25 years, or $2,000,000 fine and life imprisonment if death
results from a violation of this statute).
80. Id. § 2332h (stating violators of this section to a maximum $2,OOO,O()O fine and minimum
prison sentence of 25 years; life imprisonment if death results from a violation of this statute) .
81. Comprehensive Convention on lnt'l Terrorism, CTR. FOR NONPROLIFERATION STUDfES
(forthcom i ng), a vailab Ie at http://cns.miis.ed u/in ven tory /pdfs/in tI terr. pd f.
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dangerous substances, which results, or is likely to result, in death or serious
bodily injury to a person, a group of persons or serious damage to property whether for public use) a State or Government facility, a public transportation system or an infrastructure facility. 82

Under the current working definition, "[a]cts of terrorism also jnclude such person's attempt to commit such an offense, participate as an
accomplice in the commission of such an offense, or in organizing or directing others to commit such an offense, or in contributing to the commission of such an offense. "83
It should be similarly noted that the United Nation's current working
definition of acts of terrorism does not include the term high seas. While
this definition is subject to change, there is no indication in its current
state that the performance of this crime on any type of body of water is
essential to the definition of what constitutes terrorism. While the term
"high seas" has not been included in the current definition of terrorism, it
is a central component of the United Nation's definition of piracy.
Overall, the actions of Somalian pirates do not conform to the definition of terrorism as it is understood in the United States or as currently
defined by the United Nations. Despite the real threat of being attacked
by pirates, many cargo and passenger vessels remain committed to their
plans to continue to sail through the Gulf of Aden. In addition, Somalian
pirates' actions have had little to no political intimidation value on the
United States or other nations. To the contrary, the international community has joined in cooperation to eliminate piracy in this area and prevent commercial disruption. 84 An attack upon a vessel for the purpose of
plundering it and/or holding the vessel and its passengers hostage does
not constitute as an act of terrorism. Therefore, an attack by Somalian
pirates upon the Brilliance of the Sea should not be deemed as an act of
terrorism.
2.

An Attack By Somalian Pirates Upon the Brilliance of the Seas in
the Gulf of Aden Should Be Classified as a Pirate Attack

Article 1 of the United States Constitution grants Congress the authority "to define and punish piracies and felonies committed on the high
seas, and offences against the law of nations."85 Congress has elected to
utilize this power and has promulgated laws regarding piracy under Title
82 . Id .
83. Id.
84. J. Ashley Roach, Countering Piracy off Somalia: Int'l Law and Int'l insl. , 104 Am. J.
Int'i L. 397, 411-13 (2010) (outlining efforts by the International Maritime Organization, UN .
Office on Drugs and Crime, European Union, and the U.N . Security Council to stop piracy) .
85. In re Charge to Grand Jury-Treason & Piracy, 30 F. Cas. 1049, 1049 (CCD. Mass. 1861)
(No . 18.277).
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18, Crimes and Criminal Procedure, of the United States Code, and more
specifically within Chapter 81, Piracy and Privaterring. According to 18
U.S.C. §1651, "[wJhoever, on the high seas, commits the crime of piracy
as defined by the law of nations, and is afterwards brought into or found
in the United States, shall be imprisoned for life."86 Sections within this
chapter further specify punishments for specific piracy acts such as conversion of a vessel,87 plundering a vessel,88 acts of alien pirates,89 and
robbery by pirates on shore. 9o
Courts within the United States understand piracy as "a forcible depredation upon property on the high seas without lawful authority, done
animo furandi; that is, as defined in this connection, in a spirit and intention of universal hostility."91 Consequently, "[pJirates are generally described as sea-robbers"92 and "are deemed 'hastes humani generis,'
enemies of mankind, warring against the human race."93 "A pirate is said
to be one who roves the sea in an armed vessel, without any commission
from any sovereign state, on his own authority, and for the purpose of
seizing by force and appropriating to himself, without discrimination,
every vessel he may meet."94 Judge Sprague eloquently wrote how "[t]he
ocean is the common highway of nations, over which every government
has criminal jurisdiction. "95 He further stated that "pirates are highwaymen of the sea, and all civilized [sic] nations have a common interest, and
are under a moral obligation, to arrest and suppress them; and the constitution ... enables the United States to perform this duty, as one of the
family of nations. "96
The international community has come to a similar agreement as to
what constitutes piracy and the actions that all nations should take to
suppress such crime. The 1958 Geneva Convention on the High Seas and
the 1982 United Nations Convention of the Law of the Seas defined
piracy as consisting of any of the following acts:
(a) any illegal acts of violence or detention, or any act of depredation, committed for private ends by the crew or the passengers of a private ship or
a private aircraft, and directed:
86.
87.
88.
89.
90.
91.
92.
93.

18 U.S.c. § 1651 (West 1948).
18 U.S.c. § 1656 (West 1994).
18 US.c. § 1659 (West 1994).
18 U.S.c. § 1653 (West 1948).
18 U.S.c. § 1661 (West 1948).
United States v. Baker, 24 F. Cas. 962, 965 (C.C.S.D.N.Y. 1861) (No. 14,501).
In re Charge to Grand Jury-Treason, 30 F. Cas. at 1049.
ld.
94. Baker, 24 F. Cas. at 965.
95. In re Charge to Grand Jury-Treason & Piracy, 30 F. Cas. at 1049.
96. ld. at 1049.
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(i) on the high seas, against another ship or aircraft , or against persons
or property on board such ship or aircraft;
(ii) against a ship, aircraft, persons or property in a place outside the
jurisdiction of any State;
(b) any act of voluntary participation in the operation of a ship or of an
aircraft with knowledge of facts making it a pirate ship or aircraft;
(c) any act of inciting or of intentionally facilitating an act described in subparagraph (a) or (b).97

This definition is broad enough to cover both actual and attempted
pirate attacks. It was also the consensus of both of these Conventions
that all nations should "cooperate to the fullest possible extent in the
repression of piracy on the high seas. "98 Consequently, both Conventions
included Articles that addressed repossession of seized property, apprehension of pirates, and the adjudication of piracy.99
The actions of Somalian pirates constitute acts of piracy within the
understanding of the laws of the United States and the international community. Somalian pirates are private non-state actors that utilize their
own private boats to commit illegal acts on the high seas. They have become known for their aggressive tactics to seize vessels, its passengers,
and its cargo in order to hold them hostage for large ransoms. Even
though the international community has worked, and continues to work,
jointly to detect and prevent pirate attacks, such criminal activity has not
been eradicated. Vessels that voyage through the Gulf of Aden and the
surrounding waters must remain vigilant and take precautions to protect
themselves against being attacked and taken hostage by pirates. Should
Somalian pirates seize, or attempt to attack the Brilliance of the Seas during its voyage through the Gulf of Aden, their actions should be held as
acts of piracy. As piracy is separate and distinct from "terrorism," RCC
and RCI may be held liable for all passenger injuries or deaths occurring
as a result of such an incident.
B.

RCC AND RCI HAVE REASONABLE CONTROL OVER
BRILLIANCE OF THE SEA AND ITS DESTINATIONS

THE

In accordance with the Brilliance of the Seas) Passenger Ticket, RCC
and RCI may be "liable for injury, death, illness, damage, delay or other
loss to person or property" for causes that are within the carriers reasona97. Convention on the High Seas Done at Geneva art. 15, Apr. 29, 1958, 450 U.N.T.S. 82
[hereinafter High Seas Convention 1, available at http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_high_seas.pdf; United Nations Convention on the Law of the Sea
art. 101. Dec. 10, 1982, 1833 U.N.T.S . 397 [hereinafter LOS Convention], available at http://
www.un.org/Depts/los/convention_agreements/textsJunc1os/undos_e.pdf.
98. LOS Convention, supra note 98, art. 101; High Seas Convention, supra note 98 , art. 14.
99. See LOS Convention, supra note 98, art. 105; See also High Seas Convention , supra note
98, art. 19.
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ble eontrol.l00 While neither RCC nor RCI own the Brilliance of the
Seas, they do have the authority over this vessel.1° 1 Additionally, both
RCC and RCI have the power to control where this ship sails and makes
port. 102
In 2002, RCC entered into a 25 year operating lease for the Brilliance of the Seas.1 03 RCC wanted to add this ship to its RCI fleet as it is
"considered one of the most elegant cruise ships in the world."L04 The
ships most stunning features include "an open Centrum with 10-deck high
windows and ocean-facing glass elevators."105 The adult passengers
onboard can enjoy "multiple restaurants, lounges and discos throughout
the ship, and world-class gaming in the Casino Royale. "106 This ship was
also designed to be family friendly as it includes a nine-hole mini-golf
course, the iconic rock wall, a sports court, the Adventure Beach waterslide, and self-leveling pool tables.1°7
Under the terms of the lease agreement, the lessor may "cancel the
lease at years 10 and 18. "108 Based on current circumstances, RCC fully
expects that this lease will reach maturity.I09 Therefore, as of December
31, 2009, RCC reported that it planned to continue to operate this vessel
along with 21 other ships under the RCI. brand name.1 10
RCI offers cruise packages on the Brilliance of the Seas that complement its overall business strategy. RCI has strategically positioned itself
to serve both the upper end of the contemporary and premium segments
of the cruise vacation industry.Ill To meet the interests of the premium
segment, which tends to be comprised of guests who enjoy traveling and
are more affluent, RCI offers cruises that extend from 7 to 14 nights.1J2
ReI also "offers a variety of itineraries to destinations worldwide, including Alaska, Asia, Australia, Bermuda, Canada, the Caribbean, Europe,
Hawaii, Latin America, the Middle East, the Panama Canal, and New
100. Ticket Contract for Brilliance of the Seas, supra note 69, § 11a.
ROYAL CARfBBEAN INT'L, Annual (Form 10-K), at pages 19.48 (Feb. 23, 2010).
ROYAL CARIBBEAN INT'L, Annual (Form lO-K), at page 12 (Feb. 23, 2010).
ROYAL CARIBBEAN INT'L, Annual (Form IO-K), at page F-30 (Dec. 31,2009).
Press Release. ROYAL CARIBBEAN INT'L , DUBAILAND and Royal Caribbean lnfl
Sign Strategic Joint Mktg P' ship, available at http://phx.corporate-ir.net/phoenix.zhtml?c=
103045&p=lrol-newsArticle&ID=1283486&highlight=BriJliance%20of%20the%20Seas (May 4,

101.
102.
103.
104.

2009).
105. ld.
106. Id.
107. Jd.

108.
109.
110.
111.
112.

ROYAL CARIBBEAN INT'L, Annual (Form 10-K), at page F-30 (Dec. 31. 2009).
!d.
ROYAL CARIBBEAN INT'L, Annual (Form 10-K), at page 12 (Dec. 31, 2009).
ROYAL CARIBBEAN INT'L, Annual (Form 10-K), at page 1 (Dec. 31, 2009).
ld.
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Zealand."113
In January 2010, as a part of their international expansion efforts,
RCI added sailings from Dubai.1 14 Currently, while the Brilliance of the
Seas and several other RCI ships operate in Europe, the Brilliance of the
Seas is the only RCI vessel that operates in the Middle East.1 15 Due to
this unique placement, RCI scheduled the Brilliance of the Seas to make
several voyages between Barcelona, Spain and Dubai, United Arab
Emirates in the future. 116 This enables passengers the opportunity to
book a 14-night,117 16-night,118 or 18-night119 cruise that offers a blend of
exotic ports of call and restful days of at sea travel.
C.

RCC AND RCI NEGLIGENTLY MADE ARRANGEMENTS FOR
BRILLIANCE OF THE SEAS TO PROVIDE CRUISES THROUGH

THE

PIRATE PRONE AREAS

Under the Brilliance of the Seas' Passenger Ticket, RCC and RCI
may be "liable for injury, death, illness, damage, delay or other loss to
person or property" for any act shown to be caused by the carrier's negligenceJ20 During 2008, 2009, and 2010 both RCC and RCI knew, or
should have known, they were placing many passengers in harms way by
offering cruises to the Middle East. There were numerous indications
that Somalian pirates were becoming more brazen in their attacks and
that cruise ships, similar to cargo vessels, would be at risk if they sailed
through the Gulf of Aden.121 . RCC and RCI did not waver from their
efforts over these three years because of motivation to continuously increase profit and expand operationsJ22 Today, they continue to disregard
sailing warnings and travel advisories against traversing on the very
course scheduled as part of the 14-night Middle East cruise and several
future cruises offered to/from the Middle East.

113. ROYAL CARIBaEAN INT'L, supra note 11l.
114. ROYAL CARIBBEAN INT'L , Annual (Form lOoK), at page 8 (Dec. 31 , 2009).
115. ROYAL CARIBBEAN INT' L, Ltd. , Annual (Form lO-K), at page 12 (Dec. 31,2009).
116. See E XPEDIA. http://cruise.expedia. com/Search. aspx ?c1=Royal+ Carib bean + In tern a tional&ds=Middle+East&eapid=13172-1 (last visited Oct. 6, 2010).
117. ld
118. ld.
119. ld.
120 . CruiseiCruiseTour Ticket Contract - Roya! Brilliance of the Seas eTC Effective To Those
Who Booked On Or After 4120108, ROYAL C ARIBBEAN INT'L, available at http://w\.\''W.royaJ
caribbean .com/contenUen_US/pdf/CTC_BR_Only.pdf (last visited Jun. 27 , 2010).
121 . See infra Part I(C)(1)-(3) .
122. See infra Part I(C)(1).
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RCC and RCI Created a Presence in the Middle East During 2008
Despite the Risk of Pirate Attacks

On October 13, 2008, RCC announced in a press release that RCI
was expanding its presence in the Middle East. 123 Michael Bayley, Senior
Vice President, International, RCC, remarked on how "Dubai is a dynamic and thriving city that shows great growth potential. "124 He also
explained how deploying the Brilliance of the Seas to this region the company would be building on its brand "reputation for introducing revolutionary cruise experiences."125 Rama Rebbapragada, Regional Vice
President, International Sales and Marketing, RCC, also commented on
how pleased RCC was by this new arrangement and how their 2008 sales
exceeded their target for the Middle East region. 126
On December 1, 2008, there was a flurry of reports by major news
agencies around the world that pirates attacked the Oceania Cruises '
Nautica when it sailed through the Gulf of Aden.127 Tim Rubacky, a
spokesman for Oceania, said that at the time of the incident the "Nautica
was in an area patrolled by international anti-piracy task forces when two
small skiffs appeared to try to intercept it."128 "One of the smaller
craft[s]," explained Mr. Rubacky, "closed to within 300 yards and fired
eight rifle shots at the cruise ship. "129 This prompted the Nautica to take
"evasive measures" and to accelerate "to its full speed of 23 knots or 27
mph."13o Mr. Rubacky further reported that the "Nautica escaped without damage or injury to its 684 passengers and 400 crew."131
123. Press, Release, Royal Caribbean Cruises, Ltd., Royal Caribbean lot'l Expands Presence
in the Middle East with 2010 Deployment in Dubai, available at http://phx.corporate-ir.net/phoenix.zhtml?c=103045&p==irol-newsArticle&ID=1208746&highlight::=Brilliance%20of% 20the%20
Seas (Oct. 13. 2008).
124. Jd.
125. ld.
126 . ld.
127 . See Carolyn Spencer Brown, Pirates Attack Cruise Ship Carrying Britons, THE TlMES ,
Dec. 1, 2008, available at http://www.timesonline .co.uk/tolltravellnews/article526837S.ece: Luxury Cruise Ship Outruns Pirates, CNN.cOM/wORLD, Dec. 1, 2008, http://www.cnn.com/20081
WORLD/africaI12!OlIpirates.cruise .ship/index.html; Oliver Smith, Pirates Attack Cruise Ship Off
Somali Coasl, TELEGRAPH.CO.UK, Dec. I, 2008, http://www.telegraph.co.uk/travellcruises/
3538744/Pirates-attack-cruise-ship-off-Somali-coast.html; US Cruise Line Confirms Pirate Artack
Off Somalia, ASSOCIATED FOREIGN PRESS , Dec. 1, 2008, http://www.google.com/hostednews/afp/
article/ALeqM5h2dBkd4Ztr_fdanxbeNarOpnwYAA; Cruise Ship Evades Pirate Attack, BBC
News, Dec. 2, 2008 , http://news.bbc.co.uk/2/hiJ7760216.stm; Anya Strzemien, Cruise Ship Passengers Surprised By Pirate Attack, THE HUFFING TON POST, Dec. 2, 2008, available at http://
www.huffingtonpost.coml2008112/02/1uxury-cruise-ship-outrun_D_147642.html .
128. Luxury Cruise Ship Outruns Pirates, CNN.cOM/wORLD, Dec. 1, 2008, http://www.cnn.
comJ2008/WORLD/africaI12/01lpirates.cruise.shipJindex.html.
129. Id.
130. !d.
131 . [d.

242

Transportation Law Journal

[Vol. 37:219

Despite the attack on the Nautica, RCC continued to support and
endorse RCI's efforts to boost its commercial growth by expanding its
array of destinations.1 32 RCC announced in its Form 10-K, for the fiscal
year ended December 31, 2008, that the Brilliance of the Seas would "remain in Europe year round throughout 2009," and then would "begin
offering sailings from Dubai starting in January 2010."133 This Form 10~K
also included an acknowledgment by RCC that "[e]vents such as terrorist
and pirate attacks, war, and other hostilities and the resulting political
instability, [and] travel restrictions" posed a risk to profitability and to its
ability to retain qualified crew. 134 While RCC understood the business
risks of pirate attacks, it appears to have misunderstood or have disregarded the risk of passenger injury or death.

2.

RCC and RCI Made Strategic Alliances and Promoted Its Middle
East Cruises During 2009 Despite the Continued Threat of
Pirate Attacks

On April 26, 2009, news that pirates attacked an Italian cruise ship
was reported around the world.1 35 The MSC Melody "came under attack
when it was 200 miles north of the Seychelles and 600 miles off the Somali coast. "136 Cmdr. Ciro Pinto explained how "six men in a smal1 white
speed boat approached the MSC Melody and opened fire Saturday night,
but retreated after the Israeli security officers aboard the cruise ship returned fire."137 In order to stop the pirates from climbing up over the
sides of the vessel, Cmdr. Pinto said, "pistols were handed out to security
staff and they opened fire on the pirates ... we even sprayed them with
water with the firehose [SiC]."138 During the ordeal, passengers stayed
inside their cabins.139 MSC Cruises, owner of the MSC Melody, an132. Press Release, ROYAL CARIBBEAN INT'L , Royal Caribbean Cruises Ltd . Celebrates
Growing European Deployments as Brands Gear up for Ongoinglnt'IGrowth, available at http:/
/pllX.corporate-ir ,net/phoenix.zh tml?c=l 03045&p=irol-newsArticle&ID=1234188&highlight=
Brilliance%20of%20the%20Seas (Dec. 9, 2008).
133. ROYAL CARIBBEAN INT'L, Annual (Form 10-K), at page 9 (Dec. 31, 2008).
134. ROYAL CARIBBEAN INT'L, Annual (Form lO-K), at page 22 (Dec. 31,2008).
135. Italian Cruise Ship Thwarts Pirate Attack, CNN.cOM/WORLD, Apr. 26, 2009, http://
www.cnn.com/2009/WO RLD/africa/04/26/somalia.pirates/; HeJen Nyambura-M waura, Italian
Cruise Ship Beats Off Pirate Attack, REUTERS, Apr. 26, 2010, available at http://www.reuters.
com/articlelidUSTRE5301BV20090426; Italian Cruise Ship Fires on Somali Pirates, Assocr·
ATED PRESS, Apr. 26, 2009, http://www.foxnews.com/story/O.2933.517955.OO.html; Somalia:
Cruise Ship Repels Pirate Attack, AuAFRICA.COM, Apr. 26, 2009, http://allafrica.com/stories/
200904260020.html; Italian Cruise Ship Foils Pirates, BBC NEWS, Apr. 26, 2009, http://
news.bbc.co.uk12/hi/africa/8019084.stm; Cruise Ship Fires on Pirates to Fend Off Attack, THE AsSOCIATED PRESS, Apr. 26, 2009, http://wbztv.com/nationalfMsc.Melody.pirate.2.994779.htm1.
136, Nyambura-Mwaura, supra note 136.
137. Italian Cruise Ship Fires on Somali Pirates, supra note 136.
138. Nyambura-Mwaura, supra note 136,
139. Id.
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nounced after the attack that "[n]one of the roughly 1,000 passengers and
500 crew members were hurt."140 The MSC Melody, however, "was
slightly damaged by firing from the pirates. "141
Despite this attack and growing fears over piracy in the Gulf of
Aden, RCC continued to promote and support RCI's international expansion and development of its Middle East cruise offerings. On May 4,
2009, RCC made a press release announcing the formation of an agreement between RCI and DUBAILAND, which is a member of Tatweer. 142
This press release described how RCI "will feature DUBAILAND's key
live attractions in their shore excursion programs, while DUBAILAND
will actively promote Royal Caribbean's Dubai cruises through their
global agency network. "143
RCC reiterated in its December 31, 2009, Form 10-K, that "[e]vents
such as terrorist attacks, war, and other hostilities and the resulting political instability, [and] travel restrictions" pose a risk to profitability and to
its ability to retain qualified crew.144 RCC did not justify or elaborate in
their Form 10-K why it or RCI would, despite these risks, proceed with
offering cruises that included passage through the Suez Canal and Gulf of
Aden. RCC also failed to disclose the danger attributable to the Brilliance of the Seas, its crew, and its passengers embarking on a cruise
scheduled to sail to/from the United Arab Emirates.
3.

RCC and RCI Continue to Offer Cruises to the Middle East During
2010 and Beyond Despite the Risk of Pirate Attacks

"Helen Beck, Regional Director, International Representative, Europe, Middle East, Africa, commented, 'The Gulf region is a very popular
destination with visitors from all over the world, and as cruises consistently offer significant value for money, we have seen considerable interest in this exciting way of visiting the Middle East.' "145 RCI discovered
that its Middle East cruises "were particularly popular with British and
140. ASSOCIATED PRESS, Italian Cruise Ship Fires on Somali Pirates. FoxNEWS .COM (Apr.
26, 2009), http://www.foxnews.com/story/0.2933.517955.OO.html.
141. Id.
142. Press Release, DUBAILAND and Royal Caribbeanlnt'lSign Strategic Joint Marketing
Partnership, ROYAL CARIBBEAN CRUISES, LTD. (May 4, 2009), http://phx.corporate-ir.net/phoenix. zh tenl? c= 1 03045&p=iro lnewsArticle& ID= 1283486&highlight=B rilliance % 20of% 20the % 20

Seas.
143. Id.
144. Form lO-K for the fiscal year ended December 3I, 2009, ROYAL CARIBBEAN Im'L, at 22,
available at search engine "Form 10-K for the fiscal year ended December 31, 2009."
145. Siba Sami Ammari, Popularity of Royal Caribbeanlnt'lCruises from Dubai Drives Increased Sailings In Region, AMEINFO.COM (Jun. 30, 2010, 11:54), http://www.ameinfo.com/
236691.html.
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Irish passengers."146 It also found that "about 10 percent of the passengers on the sailings are American. "147
Due to the popularity of the Dubai-based cruises, RCI announced in
June 2010, that it planned to expand its presence in the Middle EastJ48
RCI "will offer a longer season of cruises and new itineraries in the region out of Dubai on the 2,501-passenger Brilliance of the Seas for the
winter season of 2011-2012. 149 When the Brilliance of the Seas returns to
Dubai in November 2011, ReI is planning to offer "an increased range of
itineraries including longer cruises up to 12- and even 18-nights. "150
RCI wants those who have not been to the Middle East, but are interested in booking a cruise to an exotic place like the United Arab Emirates, to know they are sure to be "dazzled" when they arrive. 1S1 RCI
created a webpage that presents highlights of the area, describes places
that might be of interest, and explains what to packJ52 RCI anticipated
that after reading through this webpage some viewers may be interested
in finding out when sailings will be offered. Thus, RCI has placed a button on this webpage that viewers can click to have a quick search run on
future RCI sailings to this area. 153 It should be noted that ReI's Dubail
Emirate webpage does not provide any travel warnings or discuss the risk
that pirates while voyaging in the Middle East could attack the Brilliance
of the Seas.
II.

RCC

AND

RCI

SHOULD TAKE MEASURES TO MITIGATE THE RISK
OF HARM TO PASSENGERS

RCC and its RCI brand have attained the status of being reputable
global leaders in the cruise industry. These firms have a proven track
record of generating profits and expanding operations. In order to retain
that position, RCC and RCI should include passenger security among its
core business vision objectives. 1s4 Pirate attacks can pose significant risks
146. Fran Golden, Royal Caribbean Expands Cruises in Middle East, AOL TRAVEl. (Jun. 29,
2010, 12: 11 PM), h Up:/ /news. tra vel. aol.com/20 1O/06/29/royal-caribbean -expands-cruises-i n- middle-east!.
147. Id.
148. Id.
149. Gene Sloan, Royal Caribbean Plans to Expand Sailings in the Middle East, USA TODAY
TRAVEL (Jun. 28, 2010), http://travel.usatoday.com/crulses/post/2010/06Iroyal-caribbean-plansto-expa nd-sailings-in -the-mid dle-east/98155/l.
150. Ammari , supra note 146.
151. DubailEmirates Prepare to be Dazz led by this Jewel. ROYAL CARIBBEAN INT'L, http://
www .royalcaribbean.com/findacruiseJdestinations/home.do?dest=DUBAI (last visited Oct. 9,
2010) .
152. ld.
153. Id.
154. Vision and Values, ROYAL CARIBBEAN INT'L, http://www.rclinvestor.com/phoenix.
zhtml?c=103045&p=irol-missionstatement (last visited Oct. 9, 2010) (stating the companies mis-
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to the integrity of the Brilliance of the Seas and the health and safety of its
crew and passengers. Costly litigation and claims arising out of pirate
attacks can aJso affect RCC and RCI's bottom line and its investors.
Thus, RCC and RCI should strive to strategically limit its exposure to
litigation and to not jeopardize the safety of its passengers.
A.

RCC

AND

RCI MAY NOT BE

LIABILITY FOR HARM ARISING

ABLE

OUT

TO CONTRACT OUT OF

OF A PIRATE ATTACK

On its face it would seem that RCC and RCI could avoid having to
compensate passengers for injuries sustained during a pirate attack while
aboard the Brilliance of the Seas by simply revising the language within
the Passenger Ticket. Currently, Passenger Ticket provisions include mitigation of liability for injuries arising out of particular events such as acts
of GOd,I55 perils of the sea,156 labor trouble, and fire. I57 These events all
share a common characteristic: RCC and RCI have absolute no control
over their occurrence. As a result, RCC and RCI can prepare for, but are
not going to be fully able to predict when they might occur.
It could be argued that even though RCC and RCI do not have direct control over Somalian pirates, RCC and RCI have reasonable control over the likelihood that the Brilliance of the Seas is attacked. The
Brilliance of the Seas is an attractive floating target ripe for attack as soon
as it crosses through the Suez Canal. First, RCC and RCI have not contracted for a security escort to travel with the Brilliance of the Seas or for
security personnel to be aboard the Brilliance of the Seas. 158 As such,
there is a greater possibility that a pirate attack would be successful. Second, as the Brilliance of the Seas is a luxurious vessel, it could surely be
held for a hefty ransom. Further, the cruise ship's passengers are probably affluent and thus could also be held until significant payments were
made for their release. Consequently, there is great motivation for pirates to attack the Brilliance of the Seas.
RCC and RCI's legal team more than likely have not overlooked the
possibility of including the term "pirate attack" into Section 11(a) of the
Brilliance of the Seas) Passenger Ticket. At present, inserting this term in
and among the other situations in which RCC and RCI disclaim liability
sion statement and vision, to empower and enable employees to deliver the best vacation experience for guests, thereby generating superior returns for our Shareholders and enhancing the
well-being of our communities).
155. USLEGAL.COM , http://definitions.usLega1.comJa/act-of-god/ (last visited Jul . 15, 2010) .
156. USLEGAL.COM, http://definitions.uslegal.com/p/perils-of-the-sea/ (last visited Oct. 9,
2010) .
157. Cruise/Cruisetour Ticket Contract, ROYAL CARIBBEAN INT'L, http://www.royalcaribbean.comJcontentlen_US/pdf/CTC_BR_Only.pdf (last visited Oct. 9, 2010).
158. Ali M.Koknar, Terror on the High Seas, 48 SECURITY MANAGEMENT 75 , (2004), available at http://www.southchinasea .orgldocs/Terror%20on %20the %20High %20Seas.doc.
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is likely to be ineffective. RCC and RCI would probably have to reposition the Brilliance of the Seas so that it would no longer voyage through
the Gulf of Aden or heed pirate advisories before they could mitigate
their liability.
B.

RCC AND RCI CAN CANCEL, DEVIATE, OR SUBSTITUTE THE
BRILLIANCE OF THE SEAS' ITINERARY

The courts have acknowledged that the primary reason travelers select certain cruises is because of their scheduled ports of cal1. 159 Indeed,
ReI's 14-night Middle East cruise offers an exceptional itinerary.160
There is a perfect blend of opportunity to disembark the cruise ship to
explore exotic cities in foreign countries and to relax on board while the
ship sails to its next destination.1 61 Even though RCC and RCI would
not want to disappoint travelers who have or are considering booking one
of the available MiddJe East cruises, it would be prudent of RCC and
RCI to consider canceling, deviating, or substituting the Brilliance of the
Seas' itinerary because of the threat of a pirate attack.
RCC and RCI have reserved the right to take this course of action.
Section 6 of the Brilliance of the Seas' Passenger Ticket describes the circumstances and conditions upon which RCC and ReI may utilize one or
more of these options.1 62 Occasions have arisen where RCI and Celeb159. Doe v. Celebrity Cruises, Inc. 394 F.3d 891, 900-01 (11th Cir. 2004).
160. ROYAL CARIBBEAN INT'L, http://www.royalcaribbean.com/findacruise/cruiseDetails/
itinerary.do;jsessionid=0000P2XDuQ6RUyVfPHWsTkOtV5N:12hdhua36?packageCode::;:BR14
U048&date=ANY &selectedCurrencyCode=USD&year=2011 (last visited Oct. 9, 2010).
161. ROYAL CARIBBEAN INT'L, http://www.royalcaribbean.com/findacruise/cruiseDetails/
shoreExcursions.do;jsessionid=OOOOP2XDuQ6RUyVfPHWsTkOtV5N:12hdhua36?packageCode
=BR14U048&shipCode=&Day=&Month=&Year=&saiIDate=&ActivityTypeld=LocationCode
== &Su bmit222 .X= 16&S ubm it222. y=9 &Submi t222=S u bmi t=&SortB y= Price (Jast visited Oct. 9,
2010).
162. ROYAL CARIBBEAN INT'L, Cruise!CruiseTour Ticket Contract - Royal Brilliance of the
Seas eTe Effective To Those Who Booked On Or After 4120/08. http://www.royalcaribbean.comJ
contentJen_US/pdf/CTC_BR_Only.pdf (last visited Jun. 27, 2010) ("Carrier may for any reason
at any time and without prior notice, cancel, advance, postpone or deviate from any scheduled
sailing, port of call, destination, lodging or any activity on or off the Vessel, or substitute another
vessel or port of call, destination, lodging or activity. Carrier shall not be liable for any claim
whatsoever by Passenger, including but not limited to loss, compensation or refund, by reason of
such cancellation, advancement, postponement, substitution or deviationFalse By way of example, and not limitation, Carrier may, without liability, deviate from any scheduled sailing and
may otherwise land Passenger and her property at any port jf Carrier believes that the voyage or
any Passenger or property may be hindered or adversely affected as a result of hostilities, blockages, prevailing weather conditions, labor conflicts, strikes onboard or ashore, breakdown of
Vessel, congestion, docking difficulties, medical or life saving emergencies or any other cause
whatsoever. Carrier shall have the right to comply with any orders , recommendations, or directions whatsoever given by any governmental entity or by persons purporting to act with such
authority and such compliance shall not be deemed a breach of this Agreement entitling the
Passenger to assert any claim for liability, compensation or refund.").
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rity Cruises, which is another brand of RCC, have opted to cancel or
adjust the itinerary of certain cruises. For example, in September of 2004,
RCI announced that it would modify the itineraries of its ships destined
for the Caribbean first due to the threat of, and then due to the destruction caused by Hurricane Frances. 163 Celebrity Cruises has also canceled
cruises because of urgently needed vessel repair and maintenance. 164
Certainly the most effective way to prevent the Brilliance of the Seas,
its crew, and its passengers from harm due to pirate attacks would be to
cancel all cruises scheduled to voyage through the Gulf of Aden. At the
very least RCC and RCI should assess current risks and determine the
level of risk of passenger injury or death they are willing to accept. When
the conditions in the Gulf of Aden exceed that acceptable threshold,
RCC and RCI should modify their cruise itineraries. Likewise, the Captain of the Brilliance of the Seas should be granted the freedom to exercise such authority if the need should arise.
C.

RCC AND ReI CAN CONTRACT FOR SECURITY ESCORT AND/OR
SECURITY PRESENCE

ON

THE BRILLIANCE OF THE SEAS

It would be sensible for RCC and RCI to consider implementing
counter-pirate measures in the event they decided to continue to offer
cruises that include sailings through the Gulf of Aden. RCC and RCI
may, for instance, hire security personnel to ride aboard the Brilliance of
the Seas from the point the cruise ship passes through the Suez Canal
until it reaches its destination point at the United Arab Emirates.
Onboard security personnel proved to be invaluable to the MSC Melody
when it was attacked by Somalian pirates.1 65 When pirates opened fire
and tried to board the Italian cruise ship, its on-board security forces re163. Royal Caribbean Int'l and Celebrity Cruises Announce Modifications to Friday and Saturday Sailings, ROYAL CARIBBEAN IN'r'L INY. REL. (Sept. 2, 2004), http://www.rclinvestor.com/
phoenix.zhtmJ?c=103045&p;::irol-newsArticle&ID=609555&highlight=hurricane; Royal CaribbeanInt'lModifies Mariner of the Seas Sailing, ROYAL CARlBBEAN INT'L my. RELATIONS (Sept. 6,
2004 ), h ttp:J /www.rclinvestor.com!p hoenix .zh tml? c= 103045&p=irol- n ewsA rticle& ID =61 0388&
highlight==hurricane;
164. Celebrity Cruises Cancels Sailings Due to Propeller Damage, ROYAL CARIBBEAN INT'L
JNY . REL., (Jul. 8. 2007), http://www.rcJinvestor.comJphoenix.zhtml?c=103045&p;::irol-newsArticIe&lD;::1023355&highhght=cancel; Celebrity Cruises Cancels One Caribbean Sailing, ROYAL
CARlBDEAN INT' L INY. REL. (Nov. 17, 2006) , http://www .rclinvestor.comJphoenix.zhtml?c=1030
45&p=irol-newsArtic1e&ID==932589&highlight=cancel; CeLebrity Cruises Cancels One Alaska
Sailing to Replace Propulsion Pod, ROYAL CARIBBEAN INT'L INY. REL. (Aug. 10,2006), http://
www.rc1investor.comJphoenix.zhtml?e=103045&p;::irol-newsArticle&ID=894951&highlight=caneel; Celebrity Cruises Cancels One Alaska Sailing, ROYAL CARIBBEAN INT'L INY. REL. (May 5.
2006), http://www.rclinvestor.comJphoenix.zhtml?c=103045&p=irol-newsArtic1e&ID=855039&
highlight=canceL
165. Italian. Cruise Ship Fires on Somali Pirates, supra note 136.
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taliated. 166 The head of MSC Cruises stated , after an attack was made on
the MSC Melody , that "MSC Cruises hired the Israelis because they were
the best trained security agents. "167
Additionally, RCC and RCI may consider contracting with a security
escort provider to accompany the Brilliance of the Seas when it sails from
the Suez Canal to the United Arab Emirates. "Ordinarily, cruise ships
travel at the speed of 21 to 24 knots per hour, but a high-speed cruise ship
can go as fast as 30 knots or more."168 There was an instance where "pirates opened fire on a U.S.-operated ship carrying hundreds of tourists on
a month long [sic] cruise from Rome to Singapore, but the cruise liner
was able to outrun the pirates. "169 Cruise ships that are not able to maneuver as easily or reach a high rate of speed could greatly benefit from
traveling in a convoy or being escorted by a vessel capable of fending off
pirates. There are a number of reputable security firms offering such
services. 170
RCC and RCI should not rely solely on the presence of navy flotillas
presently patrolling the Gulf of Aden and surrounding waters. 171 Piracy
remains a significant problem even with the international effort to combat it because it is nearly impossible to provide complete protection "over
the 1.1 million square miles of ocean."l72 As such, RCC and RCI should
be proactive in their efforts to manage the threat of a pirate attack
against the Brilliance of the Seas.
CONCLUSION: RCC

RCI SHOULD REASSESS THEIR CURRENT
CRUISE OFFERINGS

AND

A cruise is an attractive, and often affordable, option for those looking for a hassle-free escape. A cruise ship is literally a floating resort that
can offer a variety of services while sailing to various ports of call. Along
with the overall experience, cruise lines tailor their vacatlons to be fam166. ld.
167. [d.
168. Damian, How Fast Does A Cruise Ship Travel?, Cruise Travel Insurance, Feb. 3, 2010,
http://www.traveLinsurancereview.net/2010/02/03/h ow-fast -does-a -cru ise-ship-tra veil.
169. Italian Cruise Ship Fires on Somali Pirates, supra note 136.
170. Espada, Maritime Security, http://www.espadaservices.com/maritime.html (last visited
JuI. 15. 2010);Int'IShips Support Group, Services: Complete Organized Defense with Well Define
Objective, http://www.issg-seamarshals.com/Services.html (1ast visited Jui. 15, 2010); Simba Kwa
Sahari, Ships Security - Indian Ocean and Gulf of Aden , http ://www.skbmaritimesecurity.com/
SKB_Maritime_Security/Maritime_Security.html (last visited Jui. 15 , 2010) .
171 . Camille Hall and Hamsa Omar, U.S. Navy Plans Patrols in the Gulf of Aden as Somali
Piracy Grows, Bloomberg, Aug. 22, 2010 available at http://www.bloomberg.com/apps/
news?pid=newsarchive&sid=amOZH vS _Fz3Q&refer=Africa .
172. Jim Michaels, Despite In!'l Efforts, Somalia Pirate Attacks Crow, USA TOOA Y, May 26,
201 0, http://www.usatoday.com/news/world/2010-05-25-pirates_N .htm.
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ily-friendly as well as capable of meeting the demands of the most discriminate traveler.
While aboard, passengers place their trust in the cruise line and their
staff. It is unlikely that passengers question the safety of their itinerary or
suspect the threat of a pirate attack because it is expected that they will
be protected from such foreseen dangers. Given the recent events in the
Middle East waterways, passengers need to take some responsibility to
research the areas they desire to visit and to gain an understanding of the
risks they may face.
RCC and RCI are taking a huge gamble by continuing to offer
cruises that sail through the Gulf of Aden. As they should be aware of
the dangers vessels face when voyaging in the Middle East, RCC and RCI
would likely be held accountable and required to compensate passengers
for injuries, or death , that occur due to a pirate attack. RCC and RCI
should be promoted by the statistics on pirate attacks and the current
state of affairs to reassess the Brilliance of the Seas itinerary. They, however, have declined to cancel or modify the Brilliance of the Seas' current
schedule. So perhaps the next time the Brilliance of the Seas embarks on
a Middle East cruise, instead of shouting "Bon Voyage ," there should be
shouts of "Bonne Chance!"
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SUMMARy/ABSTRACT:

In the last decade, the U.S De partment of Transporlation (DOT) has
abandoned its previously liberal, markel-oriented policies towards international airline competition. Whil e the policies of the 1980s and 1990s
were designed to maximize industry competitive dynamics so consumers
could benefit from ongoing improvements in price and efficiency levels,
recent DOT policies have sought to red uce competition and entrench the
position of the largest carriers. These policies have already led to the
consolidation of twenty-six previously independent transatlantic airlines
int o three collusive alliances that would be virtually immune from future
competitive challenges; in 2009, the DOT initiated a process that could
see twenty-three previously independent transpacific airlines consolidated into those three same collusive alliances. While the DOT proactively used "Open Skies" treaty negotiations in the 1990s to undermine
the ability of governments to reduce consumer welfare through artificial
competitive barriers, recent "Ope n Skies" negotiations with the EU and
Japan reestablished that private, bilateral discussiol.1s between large legacy airlines and governmen t officials could dramatically restructure international airline competition in favor of those established legacy carriers,
While the DOT used anti trust immunity in the 19905 as a tool that al lowed small competitors such as KLM and Northwest to offer consumers
improved schedules and lower prices in previously underserved niche
markets, since 2003 the DOT has used antitrust immunity to enhance the
market power of the largest incumbents, leading to pricing shifts thal appear to have created multi-billion dolJar annual consumer welfare losses.
The abandonment of consumer welfare-based airl ine antitrust policies and the sudden shift to unprecedented levels of international airline
concentration was made possible by the DOT's evisceration of traditional
antitrust immunity evideT\tiary standards. The DOT's recent immunity
grants to members of the Star, Skyteam and Oneworld alliances were
based on willful non-enforcement of the Clayton Act market power test
and the Horizontal Merger Guidelines' requirement that applicants present verifiable, case-specific evidence of public benefits in order to meet
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the 49 U.S.c. § 41308(b) stipulation that immunity be required by the
public interest. The DOT has supplanted the need for verifiable, case·
specific evidence with a series of arbitrary "rules" that ensure that almost
any antitrusi immunity proposal will be found to automatically produce
public benefits without any risks of creating market power. The most
important of these is "double marginalization," a rule which asserts that
every time an immun.ity grant reduces international competition, consumer prices in certain connecting markets automatically fall fifteen to
twenty-five percent, regardless of actual market or competitive
conditions.

This paper describes the process by which the DOT has used rules
such as "double marginalization " to eviscerate traditional antitrust evidentiary standards, and argues that none of the post-2003 consolidation
of international aviation would have been possible if the traditional public benefits or market power tests and the traditional evidentiary standards had been enforced. The dispute over evidentiary standards
surfaced in late 2009 when the Antitrust Division of the U.S. Department
of Justice (001) objected to the DOT having rubber-stamped the Star!
Continental applicants' unsubstantiated benefit claims. The DOT emphatically rejected the DOJ's objections as an inappropriate interference
with the DOT's aviation policy and bilateral negotiation prerogatives, a
position that was more fully articulated in a recent Dean and Shane Air
and Space Lawyer commentary, which claimed that all recent DOT deci sions were fully consistent with longstanding pro-consumer, pro-competitive policies, and attacked the 001 and Congressional crilics of the
DOT's antitrust approach as hostile to the interests of the US airline industry. This paper argues that the policies favoring extreme concentration and the effort to render the public benefits and Clayton Act tests
meaningless reflect a major policy shift towards more active governmental management of airline industry structure, and represent a counterrevolution against the liberal airline competition policies of the 1990s.
I.

EVIDENCE J USTIFYI NG

ATl

GRANTS: "COPy/PASTE " AS

ANTITRUST J URISPRUDENCE

Airlines applying to the DOT for antitrust immunity (AT!) must
meet the strict section 41308 "required by the public interest " standard
and prove tbat immunity "is necessary, . . to achieve important public
benefits" that "cannot be achieved by reasonably available alternatives
that are materially less anticompetitive,"\ The burden o[ proof for public
benefits rests with the applicants,! and the Horizomal Merger Guidelines
I. 49 U.S.c. §§ 41308{b), 41309 (2(06).
2. Join\ Application of American Airlines, Inc" British Airways PLC. Ftnnair OYJ, Iberia

Transportalion Law Journal

254

IVol. 37:251

defi nes the evidentiary standards that efficiency claims used to meet the
pub]jc benefi ts test must meet:
[The <lpplicants must] substantiate efficiency claims so t ha t the Agencies can

veri fy by reasonable means the likelihood and magnitude of each asserted
efficiency, how and when each would be achieved (and any costs of doing
so). how eac h would enhance the merged firm 's ability and incentive to compete, and why each would be merge r-specific.
Efficie nc), claims will not be considered if they arc vague, speculati ve. o r
otherwise cannot be verified by reasonable means,)

Since AT' eliminates competition in the same manner thal a full
merger would, immunity cannol be granted unless the DOT conducts a
Clayton Act test of whether AT I would create or increase market power."
The Anlirm SI G/lidelines and the Horizontal Merger Guidelines define
these standards, including the need for evidence demonstrating the ab·
senee of risk that it could "harm [ ] compet ition by increasing the ability
or incenti ve ... to raise price or reduce output" in any relevant market5
and evide nce that markets are fully contestable , so that "entry would be
ti mely, likely, and sufficient in its magnitude and scope to deter and
counteract the competitive effects of concem ."fj
ATI evidentiary standards became a public controversy in mid·2009
when the DOJ identifi ed numerous instances where the DOT's Show
Cause Order in the Star/Cont inental Application for antitrusi immunity
failed to support its findi ngs with the "detailed and fact·intensive analy·
sis" demanded by these evidentiary standards, including:
•
•

"ITJhe Applicants . .. made no shOwing that such ent ry [thai could curb
any anti·competitive abuse) would be timely, likely, or sufficient ... :''''
"'llhe [DOT] Order contains no analysis of tbe competi tive effecls of

U ocas Atrt3S de Espana, S.A., Roya l Jordania n Airlines under 49 U.S.c.. §§ 41308-41309 for
Approval of ;'Ind Antitrust Immuni ty for Alliance Agreemen ts, Joint Application of American
Airlines, Inc. and British Airways, PLC under 14 C.F.R. Pan 212 and 49 U.S.C. § 40109 for
Amended Statements of Authoriza tion. Docket No. 0ST-2008-m52, Order 2010-2-8 al to (Dep't
of Transp. Feb. 13,1010) (hereinafter Oneworld Show Cause Orde r].
3. U.S. D tl''T OF JUSTICE & FED. TRADE CoMM'N, HORIZQNT" L MERGER GUIDEL.lNIiS. at
30 (2010) [hereinafter HORIZONTAL MERGER GUIDELINes].
4. Set OaytOrl Act § 7, 15 U.S.C. § 18 (2010).
S. U.S. DEI" T Of JUSTICE & FED. TRADE COMI>fN, ANTITRUST G Ult> ELINES FOR CO l.l..... D~
ORATIONS AMON(l COMPE1TI"ORS, at 3-4, 10 (2000).
6. HORIZONTAl. MERGER G UIDELIN ES. supra note 4, at 28.
7. Air Canada, Aumian Group, British Midland Airwa)"5, ltd., Conlinenlal Airlines, Inc.,
Deul5che Lufthansa AG, Pub lr.ie Unie Lotneicze Lol S.A., Scandinavian Ai rlines System. Swiss
International Air Lines, Ltd.,TAP Ai r Portugal. United Airlines, Inc. Joint AppliC~lIjon 10
Amend O rder 2007-2·16 under 49 U.S.C. U 41308 and 41309 so as to Approve and Confer
Antitrusl lmmuni ty. Docket No. OST·2008·0234. Comments of Ihe Dep't of Justice on the Show
Cause Order at 8 (Dep't of Transp. June 26. 20(9) therei nafter Star/Continen tal DOJ Com·
ments] (public version).
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immunizing the non-transatlantic international operations of Continental
and United;"!!
"{Ilbe Applicants have failed to show ihal nonstop entry would prevent
fare increases by Continental and its immunized Slar ATI partners in
overlap transatlantic markcls;,,9
" DOT dtes the Applicants' assertion that the A++ 'integrated' venture
will enable its participants to 'pool resources to achieve substantial efficiencies and cost savings.' ... In oors view, it is not sufficient, however,
merely to point towards claimed benefits; rather the Applicants need 10
demonstrate that immunity is necessary to achieve them. In this regard.
the Applicants fall short;"'lO
"!tjhe, Applicants present no evidence bowever, tbal customers will re·
ceive quantitatively or qualitatively different service if Continental re·
ceives antitrust immunity . .. compared to what would be provided if
Continental'merely interacted witb the level of cooperation expected of
any member of the broader, non-immunized Star Alliance;"ll
"[L]he Applicants also suggest, without evidentiary suppon, that consumers benefit from competition between alliances, particularly immunized
aliiances;"12
"[t[be Applicants overemphasize the likelihood that immunity for the
proposed alliance will substantially reduce double marginalization [extra
markups imposed on joint fares] .. .. In fact using 2005-2008 data, DOJ
has found that connecting fares offered by non-immwtized alliances for
iransatlamic routes are no mo re expensive than fares offe red by immunized alliances:"!3
.. (t]he analysis underlying DOT's conclusions on carve outs is unclear.
The Order declines to carve out the overlap trans border ro utes in which
Continental and the Star ATI members currently compete on a nonstop
basis, without citing evidence from the record describing the public bene·
fiLS likely to result from coordination on these rOUles .... [T]he Order
cites no evidence to support revoking the [Frankfun-Chicago/WashingIOn] carve outs beyond the Applicants own self-serving statements. The
Applicants do not provide specific evidence or quantification of diminished efficiencies or consumer value, even though Star members have
long operated carve outs imposed as part of prior immunity granls; Ml4
"DOT dismisses concerns about the scope of the immunity on the
grou nds that the other Star partners have had global immunity with each
other fo r many years. Therefore DOT concludes that it ' has enough information to analyze the alliance plans' and that restricting the scope
here would unfai rl y disadvantage ContinentaL . .. DOT does not cite the
'other information' it relies upon to analyze the alliance plans, nor does it

8. ld. al 18.
9. Id. 01 25.
at 29-30.

10. rd.
II. rd.
12. [d.
13. ld.

at30.

at 33.
al ]5-]6.
I'. Id. at ]7, 39.
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explain how Continental, or more significantly, consumers, would be
harmed by the lack Of global

immuni ty." I~

The Star/Continental cases brought to light an irreconcilable gap betwee n the DOT and DOJ approaches to airline anlitfustjurisprudence.16
In Star/Continental, the DOT had not required the applicants to present
verifiable, case-speciJic evidence. and did not undertake an independent,
objective evaluation of the applicant's c1aims.17 In fact the DOT Show
Cause "finding" that immunity would create public benefits consisted of
nothing more than a verbatim repe tition of the claims in the application. ls The DOT's public benefits methodology was literaUy nothing
more than "copy and paste." The DOT's approach had been no more
rigorous on the other major ATI cases of the past decade. But until the
Star/Cont inental 19 and Oneworld cases20 in 2009, no outside parties had
ever commented as to whether these approaches were consistent with the
law or established review standards.
The DOT attacked the DOJ evidentiary concerns in its Fin al Order
as an inappropriate attempt to undermine its international aviation
policies:
Wert we to suddenl y change our antitrust immunity and public interest approach, as DOJ suggests, the credibility of the U.S. government with its international aviation partners would be significantl y compromised and our
ability nOI only to reach new Open-Skies agreements but also 10 mai ntain
those agn.:ements that we have already achieved would be undermi ncd. 21
IS. Id. at 41 n.l09.
16. S« ~ne,ully The Civil Aeronautics Board Sunset ACI or 1984, Pub. L. No. 9fi-W3. 9B
Sial. 1703. 1703·1705 (1984). The Act divided airline an litn.ut responSibilities bet.... ecn Ihe DOT
and the DOJ, giving the CAB's auth ori ty to exempt international airlines from the antitrust laws
(under tertain conditions) \0 the DOT. but giving th e 001 authority over all merp,tn between
US airlin es. While the DOT has final auth ority, the DOJ is required 10 comment on all airline
AT I cases, jusl !\S th e DOJ is required to !elicit DOT input on airline merger casc~ .
17. See Air Canada, Aust rian Group, British Midland Airways, Ltd., Continent al Airlines,
Inc.. Deutsche Luflhan§ll AG. Polskie Linie Lotneicze ~ SA., Scandinavian Airlines System.
Swisslnte rn&tional Ai, Lines, Ltd.,TAP Air Portugal, United Airlines, Inc. Joint Application to
Amend Order 2007-2-16 under 49 U.S.c. if 41308 and 41309 so as to Approve and Confer
Antitrust Immunity, Docket No. OST-2OO8-()234, Order 20094-5 at 6-25 (Dep't of Transp. Apr.
7.20(9) [hereinafter Star/Con tin ental Show Cause Order]; Ai r Canada, Austrian Group, British
Midland Airways, Ltd" Continenta l Airline!. Inc., Deutsche Lufthansa AG. Polskic Unie Latneil:'tc Lot S.A., Scandinavian Airlines System, Swiss International Ai r Lines. Ltd .. TAP Air Portu·
gal. Uni ted Airlines, Inc. Joint Applica tion to Amend Order 2007·2·16 under 49 U.S.C U 41308
and 41309 so as to Approve and Confcr An titrmt Immunity. Docket No. OST-2008-0234. Order
ZOO9-7-10 at 1()..11 (Dep't of Transp. July 10.20(9) [hereinafte r Star/Continenta l Final Order].
18. Id. at 15· 16.
19. See {d. at 6 (summarizing comments made by outside parties).
20. $ef' Oneworld Show Cause Order, supra note 3. In 7-8 (summarizing comments made by
outsid e parlic~) .
21 . Slar/Continental Final Order, JUPril note 1B, at 11_
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The DOT made no attempt to justify or explain the evidentiary approaches that the 001 criticized. and only made minor concessions to the
separate DOJ argument that overlapping, nonstop routes which would
lose competition should be carved out of the final immunit y grant.22
Press reports suggested a heated dispute between the two departme nts
that echoed these competing "antitrust evidentiary standards" versus "international aviation competition policy" positions. a debate that required
mediation from President Obama 's chief economic adviser. Lawrence H.
Summers.23 Filings in the Oneworld case use more measured language
but the gap betwee n the underlying antitrust approaches has nol
diminish ed.2~

II .

" ANTITR UST EVIDENTIARY STANDARDS" VERSUS " TH E FlITURE
O F G LOBAL A V I ATION "

In a recent commentary in the American Bar Association 's Air allli
Space Lawyer, Warren Dean and Jeff' Shane presented a fu ller articulation of the "aviation policy" side of this dispute.2s The Dean and Shane
commentary directly echoes the DOT's response to the DOJ 's Star/Continental criticism, claiming an unbreakable link between the DOT's role
in negotiating aviation treaties with foreign countries and its role in enforcing US antit rust laws, and defending the DOT's jurisdiction over airline ATI cases. 26 Dean and Shane point out that the current
jurisdictional arrange ments this linkage faci litated we re the negotiations
of the 'l990s treaties: " If the U.S. government was to attempt through
diplomacy to move its aviation trading partners cohere ntly toward a more
market-based and pro-competitive regime, it was essential that the a nt itrust exemption authority be vested in the agency primarily responsible
for the development of U.S. international aviation policy."21 They portray the dispute as a rearguard action led by the DOJ and certain Members of Congress against the libe ral regime initiated by the original 19905
"Open Skies" treaties. 2S In Dean and Shane's view the DOJ and others
22. Sn id. al 18-21.
23. Set Stephen Labalon. Amilrusl Chief HilS ReliJlfIIlct: in CTa'IC(lo~'n , N.Y. T IM ES. July
26, 2009. pt A I.
24. Su Oneworld Show Cause Order. supra note:3, III 8·9.
15. Sn Warren L Dean, Jr. & Jeffrey N. Shane. Alliance" Inrmllni/y Qlld the Fi.I/.ft of
Avialioll , 22 Alit & SP"CE L"w. 1. 1 (2010) [hereinafler Dean & Shanel.
26. See id. al 18.
27. rd. The qlleslion is whetber the DOT is still using its inte rnational ATI authority II)
creale II ~ more marke t-based and pro-competitive regime~ as il did in th e 1990's.
28. See ill. al 17; Defining Opcn Skies, Docket No. 48130. Order 9208·13 at 1 (Dep' t of
·lfansp. Aug. 5. 1992) [hereinafter Defioing Open Skies}. A fu ll list of Open Skies aviation Ircalies is available on the Depanment of Slale websi l~ at bllp:l/www.slll te.govfe/ecblrlslothrfataJ
114805.htm.
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critical of recent ATI decisions were undermining what has been "a major
aviation policy success story" because of their "outright hostility" to the
interests of the US airline industry which had blinded them to the many
" benefits" created by immunized alliances.29
Dean and Shane reframe the discussion away from the lax ve rsus
rigorous evidentiary standards question posed by the DOJ by claiming
that the DOT's pro-alliance agenda is critical to the future of aviation.3Q
They describe the 1992 U.S.-Netherlands "Open Skies" Agreement and
the resulting Northwcst/KLM alliance 3 ] as "the template for a major
transformation of international aviation" and claim that the resulting
"conflue nce of Open Skies agreements, alliances and All has spawned a
fundamental rei nvention of the global air transport industry," and even
asseT! that " the emerge nce of alliances- and particularly immunized alli ~
ances-arguably has represented the most important development in the
industry since the introduction of jet aircrafl."n Even though the DOl's
comments were strictly limited to e videntiary standards and said absolutely nothing about any of the DOT policies Dean and Shane favor, they
feel that the DOJ's comments threaten this "more efficie nt and compe titive global aviation system" and the outcome of the DOT~DOl dispute
';will have profound implications for the future of commercial aviation. "))
Dean and Shane do not directly acknowledge any of the DOl's specific StarfContine ntal evide ntiary concerns, but they assert that whateve r
objections the 001 might have had are wrong because the DOT findings
fully satisfied both the public benefit s and the Clayton Act market power
tests,:J4 Thus, the two parties have used the same legal requirements and
tbe same case evidence to reach exactly opposite conc\usions- the 001
said that the DOT's findings were hopelessly deficient while Dean and
Shane say that the DOT's findin gs in Star/Continental we re completely
consistent with the law, a nd All could not have been gra nted in th ese
cases unless these tests had been properly administered,)5 In order to
29, Sa De an ,~ Shane, supra note 26, 31 1, 17.
30. Su. itt. at 18· 19.
31, Air Tra nsport Agreement, U.S.·Ne lh., Oct.l4, 1992, T.I.A.S. No. 11976; Northwesl Air·
lincs·KLM Royal Du\(:h Airlines Joint Application for Appro\'. 1 and An titrust Immu ni ty of an
Agreement Pursuant to Sections 41 2 and 414 of the Federal Avialion Act as amended, Docket
No. 48342, Order 93·1·11 (Dcp't of Transp. lan I I, 1993) fhe rei naftcr Norlh wesllKLM Anal
Order].
32. Dcan &. Shane. supra note 26. at 17·18.
33. Id. al 17.
34. Su id.at 19·2{).
35. Slar/Continental 001 Comments. SllJlm note 8. at 29-30; Dean &. Shane, suprlJ nOle 26.
at 19 (" ATI will be awarded only whe re th e applicants can demonstrate Ihalthe public be ndlts
likcly to flow from th e alliance will be significant . in kee ping wi th the positive effccts DOT
described in its 1999 and 2000 reports · and th at lhose benefi ts wou ld not materialiR wLthout a
grant of ATI R).
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make sense of the compet ing views about industry consolidation and the
future of global aviation, it is necessary to explain these opposite and
incompatible views about the case evidence required to show significant
public benefits and the market power needed to sustain anti-competitive

pricing.
IlL

" AVIATION P O LIC Y DRIVEN B1LATERALS" V ERSUS " BILATERA L
DRIVEN A VIATION POLlCY"

Dean and Shane's paper does not define the DOT's specific international aviation policy objectives that are being threatened by the DOJ
and others, aside from these general refere nces to the promotion of im munized alliances. There are no references to post-1999 DOT policy
analysis of the virtues of increasing the size and market share of immunized alliances beyond their 1999 levels as these do not exist. They argue
that the DOT's policies and its ATI decisions "have been a major public
policy success story fo r consumers, global airline competition, and the airline industry itself;" although the article does not cite any post-1999 evidence of consumer/competitive benefits, or any significant industry
service or productivity gains. 36
The DOT policy objective at stake is the use of ATI to consolidate
previously independent international airlines into three collusive alliances, a policy radically different from what the DOT was pursuing when
it approved NorthwestlKLM in the mid 1990s. Dean and Shane cite
" DOT's savvy administration of its power to confer ATl "37 as a major
policy accomplishment, but are unwilling to openly admit that current
ATI policy is designed to reduce competition, or to openly defend the
new policy on the basis of evidence that the risks of reduced competition
are full y offset by tangible consumer benefits. In fact , Dean and Shane
are unwilling to admit that there has been any change in the DOT's international aviation competition policy despite the obvious contradiction between the DOT's current policy of active government intervention (via
ATl) to massively reduce the number of international competitors, aDd
the 19905 "market-based and pro-competitive regime" that they used as
justification for an "aviation policy" driven approach to antitrust
enforcement.38
Dean and Shane's defense of the linkage between the DOT's antitrust and bilateral negotiation authorities attempts to reverse the borse
.36. Dean & Shane-. SIIP"I no le 26. a1 21. The only objective (but pre-I999) evidence cited
by Dean and Shane are DOT reviews of the mid 90's im pacts of the original ATI grants. [d. at

19 n.27.
37 . Id. at 21.

38. ld. at \8. The impa':l:i of recent AT! decisions on cOTlccnTTation will be documented in
section 5.
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and the cart. 1n the 1990s, the DOT's bilateral negotiatio ns were a means
of implementing its "market-based" competition policies, policies that
were grounded in traditional antitrust logic based on consumer welfare
and ind ust ry efficiency. and closely aligned with the domesticcompctition
policies enshrined in the Airline Deregulation ACL39 Today, the DOT is
conducting bilateral negotiations about the future structure of the international airline industry with o ther governme nts and the la rge incumbent
carriers, a nd then tailoring antitrust findings to suppo rt those agreeme nts.4/) Dean and Shane argue tbat competition (antitrust) decisions
should be totally defe rential to industry structure decisions reached during those private negotiatio ns, even when those "policies" are not market-based, are not aligned with the consumer welfare/industry efficiency
logic that is the basis of the Airline D eregulation Act, and cannot be justified o n the basis of the objectives and bene fit s of 19905 aviation competition po licies.'u
Dean and Shane are advocating a fundamental shift from the mid1990s approach - what could be termed " aviation competition policy
driven bilalerals" - to "bilateral driven avia tion competition policies," the
opposite of the mid- \900s approach ..t2 1lle large intercontinental alliance
carriers such as Uni ted or Air France would naturally favor " bilateral
driven com petition policies" since they are ideally positioned to influence
the orficials responsible for these bilaterals and often partici pate direct ly
in the bilateral negotiation process. The "aviation competitio n policy
driven bilaterals" approach of the 1990s made the interests of the large
intercontinental carriers subsidiary to broader issues of consume r welfare
and overall industry efficie ncy.

IV.

" BILATERAL DRIVEN A NTITRUST ENFORCE ME NT " V E RSUS
" E VIDENCE DRrvEN ANTITR UST E NFORCEMENT"

The " antitrust evidentiary standards" counterargument that will be
presented in the balance of this paper is tbat the DOT has radically redefined the traditio nal evide ntiary standards, hollowing them o ut to the extent th at almost any ATflconsolidatio n proposal bei.ng discussed by the
39. ~ U.S. Dep' t of Transp. O[fKC of Hea rings Competilive Mk lg. of Air Transp.. Docket
No. 36595. Order 82· 12-85 al 131 (Dep'l of Transp. Dec. 16, 1982) (" In enaCling the Airline
~regulation Act, Congress dir«ted IIial control of the air transportation system be relurned 10

Ihe marketplace. We have consislenlly held Ibal a pari of Ihe return to ma rkel control is expo$ure of participants 10 the antitrust I;lWS, as tba t cKposure exists in unregulated Industries.").
40. This was the approach tha i the Iiher~ 1 Open Skies regimes were tl esignctl to eliminate.
Su Q.lFI'O Kl> W tp.;STON & STEVEN MORRISON, EVOLlJrION OP TH E AIRLlNF.. INDUSTRY 147·50
(1995); Jeffrey N. Shane, Under Sec'y for Policy, U.S. Ocp't of Transp .. Air Transport liberalization: Idenl and Ordeal 11· 12 (1k"C. 8, 2(05).
41 . SN Dean & Shane sl/pru note 2~ at 19.
42. ~ id. al 21.
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industry will au tomatically be fo und to produce significant public benefi ts
and to pose no risk of anti-competitive pricing. Just as Dean and Shane
have n O post- 1999 evidence supporting their policy preferences! no ne of
the recent AT I applicanlS have presented any post-1999 evidence of actual public benefit s. or the actual absence of market power :~ 3
The traditiona l need for verifiab le, case-specific evidence of public
bene fits has been nulli fied by a DOT position that AT I applications automatically create approximately fifteen to twenty-five percent in price reductions in connecting markets, in each and every case irrespective of
market or competitive condilions.44 This position is based on a theory of
structural barriers to efficient pricing known as "double marginalization,"
a theory supported by a single study prepared by a paid advocate for one
of the AT I applicants, and based solely (like Dean and Shane's policy
argume nts) on pre-1999 data. 45 The DOT has based all public benefit s
fi ndings on Ihis pOSition, has si mply ignored evidence that the logic and
evidence underlying the rule is deeply fl awed, and has ignored all recent
evidence cont radicting the rule. 46 The DOT also based its public bene fit
findings on a second rule establishing that clai ms the applicants will benefit from a grant of ATI can be accepted as proof of significant "public"
benefits, even wben the applicants have not documented or quantified
the claims, and even where there is no evidence that overall consumer
welfare or industry effi cient'Y actually improved.''' The DOT has abandoned the trad it ional need for pricing, entry barrier, and market contest43. Sa. r. g.. American Airlines-Briti~h Airways-lberia·Finnair-Royal Jordanian Joint Application for Antritrust Immuni ty, Docket No. OST-200S-0052, AppliC1l.tioo (Dep't of Tran5p.
Aug. I S. 2008) (hereinafter Oneworld All Application): Joint ApplicatioD to Amend Order
2007-2-16 under 49 USc. U 41308 and 4l309 so as to Approve and Confer Antitrust Immunity.
Doc ket No. OST-2008-0234. AppliClloon (Dept' of Tran5p. July 23. 20(8) [hereinaOer StarlContinental AT I Application).
44. SrI' Oncworld Show Cause Order supra nOI~ 1. at 31. Ex. JA-19 (citing to Jan K.
Brucclt. ner &: W. Tom Whalen. The Pricc Effects of Internation al Airline A1liance~ , 43 J.L. &
Ecor<. 503. 503-45 (2000) (est im ~ t ing an average 25% fare reduction in an titrust-immune alliances ge neraUy lind an average 15% rarc reduction in an ti-trust immune alliances for ·'behind·
the-gat eway" markets)); Jan K. Brueckn er. Imemoljollal AirfMel ill Ihe Age of AIliIlnU $: The
£ff~cls of Codt:~'llCI ring (III(/ Amimm Immullily, 85 REV. EcoN. STAT. 105 (2003) (estimating a
.seventeen to thirt), percent reduction !:ffeet in interline airfares from airline cooperation): W.
Tom Wh alen. A Panel Data Analysis of Code Sharing, Antitrust Immunity, and Open Skies
Treaties in Inlernat iomd Aviation Markets.. 30 R[':v. OF Il"ous. 01l0. 3\1. 39-61 (ZOO7»).
45. S~ ge"erdlly Jan K. Brueck ner &: W. Torn Wha len. The Price Effects of lntemational
Airline Alliances. 43 J.L &: Ecos. S03. 500-45 (2000).
46. The DOJ presentcd original sllllistical analysit contradicting the Brueckner and Whalen
findings using 2005-2008 data In onc C8K and updated 2008 dala in another. Star/Continenlal
DOJ Comments l!'pra note 8. at 49; Joint Application of American Airlines. British Airways.
Ibe ria, Finnair. Royal Jorda nian under 49 U.S.c. U 41 308 and 41309 for App roval of and Antitrust Immunity for Alliance Agreemenb, Docket ND. OST-200s·02S2, Comments of tbe Dep" of
Justice at 26·27 (Dep't of Transp. Dec. 2 1. 2009) (publ k version).
47. Su Oneworld Show Ca use Order ~'!'pra note 3. at 30-31.
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a bility evidence showing that ATT grants meet the Clayton Act market
power test, because of a third arbitrary rule that market power cannot
exist in any broadly defined market that has three competitors and an
"Open Skies" treaty.48
By gutting, but not formaUy eliminating, the public benefit test of 49
U.S.c. § 41308(b) and the market power test of the Clayton Act, the
DOT maintains the superficial appearance of following the law, while establishing a process whereby ATI and consolidation proposals can be approved much more rapidly. Because applicants no longer need to present
verifiable, case/market-specific evidence, almost any plausible ATt proposal would automatically meet the redefined standards, and opponents
>cannot challenge applications based on case/market-specific evidence. As
a result, both the 'DOJ and Dean and Shane can cite the same public
benefits and market power requirements and reach completely opposite
conclusions about the legitimacy of the DOT's recent ATl findings. Dean
and Shane fav or the DOT rules gutting these evidentiary stand ards because th ey favo r much greater consoHdation among international airlines,
and recognize that the "aviation policy" obj ective of vastly increased consolidation co uld not be implemented under traditional standards. 49 However, Dean and Shane are unwilling to openly acknowledge that the
DOT's pro-consolidation decisions depend on these new rules or that the
001 and the other parties they attack in their article might have reasonable legal objections to the DOT's rules independent of any opinions
about aviation policies or specific consolidation proposals. SO
While "double marginalizati'on" may seem like an arcane rule, it has
already had a bigger impact on airline competition than anything that has
occurred since the 1944 Chicago Convention established today's lcgal
[ramework for international aviation. A brief review of the historical development of collusive (immunized) alliances and their impact on North
Atlantic competition will provide some useful context for the subsequent
discussion of how the DOT's recent ATI evidentiary rules were critical to
the recent increases in industry concentration.
V.

THE ECONOM ICS O F INTERCONTINENTAL ALLIA NCES

The economics and competitive dynamics of intercontinental airline
markets are markedly different from shorter-haul domestic and regional
48. See Star/Continental Show Cau~e Order. Sllpra nOle 18, at 2; Oneworld Show Cause
Order 5upra nOle 3, al 3.
49. See Dean & Shane, supr" nOle 26. at 20-21.
SO. Sre Star/Continental 001 Comments, slipra note 8. at 8. As discussed in ~ecti on L the
D01's comments in Ihe Slar/Conlillenlal case we re strictly focused on the DOT's fail ure 10 suppori ils findings with evidence lhat met HoraonlaJ Merger Guideli nes standards; the DOJ did
not offer any comments abou t tile genera l merits of alliances or any DOT aviation policies.
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markets.s l All of the "aviation competition policy " and antitrust issues in
these cases strictly apply to the intercontinental sector. which accounts
for over half of the entire global aviation business. Any discussion of
those issues must recognize that because of both natural and artificial
barriers, it is much more diHicult for "market forces" to discipline competitors and spur productivity in intercontinental markets.
Domestic/regional (narrow-body) carriers focus on much smaller
market segments, and th e "low cost" (Lee) mode ls that dominate those
markets are highJy Oexible, require relatively little startup capital, and
ca n operate small networks efficiently. Intercontinental carriers have
huge initial startup costs and require ve ry large scale operations, inc1ud ~
ing large neets of wide~bodies , global marketing capabilities, and a very
large hub~ based route network in order to fe ed passengers ont o and be~
twecn those wide-body aircraft. Since these hubs must be in very large
cities with a strong local demand for intercontinental travel, new entry
into this sector has been entirely limited in recent decades to airlines
based in newly developing economies in East Asia and the Persian
Gulf.52 These natural barriers are a ugmented by olher totally artificial
entry barriers established by govern ments in order to protect incumbent
intercontinental airlines. 53 Most governments around the world have establ ished highly liberal entry and pricing rules for domestic and regional
markets, but actively intervene to rig market rules to protect the air·
linc(s) serving as their "national champion" in intercontinental mark ets. ~ 4

51. In tercontinental markets an: defin ed as cit y pairs morc than 3000 miles apart. In almost
all cases. In tercontinental service involve.!l the use of long-haul, wide·body aircraft, alt hough pas·
sengers o[(en connect to th ese aircraft from short· haul. narrow·body aircra ft that also carry domestic/regional passengers. Domestic/regional marke ts include "international" (cross· border)
sen/ice operated on the same basis as domestic se rvices (for example inlIa-EU, USA to Canadal
Caribbean).
52. Only four of the tradi tional netwo rk airline.!l currently ope rati ng intercontinen tal services en tered long. haul marke~ wi th in the last fifteen years (Qatar. Ethiad (UAE), Jel Airways
(India) and BMI (UK)). while only IWO large network carriers exited intercontioen tal markets in
that period (TWA. Canadian). The handful of today's small, non·network carriers that first en·
ICr~d intercontinental markelS in the last fifteen year§ (mostly leisu re carriers such as Bl ue Panorallla (It aly). Monil reh (UK), and Air Tahiti Nui) was offset by the exit of o the r small lIonnetwork ca rrie rs (lIIostly nag carriers of small countries such as Olympic (G reece), JAT (Yugo.
slavia). and Tarom (Romania». In several olher CHSCS there was a one·for·one replacement of
nat ional carriers providing longha l.ll service (Swiss for Swissair, TAM for Varig (Bratil), t\crm;vit
for Air Ukraine. and Conviviasa for VIASA (Vene~ue l a» thaI had no impact on the overaU
competitiveness of intercontinental markets.
53. Set' Jo hn M. Nan nes. Deput y Assistant Attorney General Antiturs\. Di v.. U.s. Dep·t of
Justice. The hnport3nce of Entry Cond itions in Ana lyzing Airline Antitrusllssues )·5 (Jul y 10.
1999).
54. Oelra -Northwe.sr Mergu: Hearing before Ihi! Subcomm. on Avimion ofrllf: H. rrwl.lp. &:
Infrlllllf/l{:llIre C()II1 I11 .• IlOth Congo (2008) (sta tement of Hl.lberl Horan).
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Because of these natural and artificial barriers, intercontinental markets arc n OI contestable. As shown in figure 1, there has been no growth
in the number of intercontinental competitors in thirty years, even though
this is the most profitable and fastest growing part of globa l aviation; all
of the dynamic industry growth and increased competition observed in
recent decades has been strictly limited to domestic and regional (narrow-body) markets. 56 All of the recent merger and immunity cases since
2003 arc designed to increase consolidation within these already non-conlestable intercontine ntal markets, and would have no impact on the over
700 airlines serving the forty-five pe rcent of global demand in short-haul
markets. s7 '~lndust ry consolidation" advocates. following a process described in the balance of Ihis section , are attempting 10 rationalize most
of the 100 airlines serving the fi ft y- five percent of global demand in intercontinental markets into just three global alliance groups.

55. Traffic data iD [able I is from a proprietary database created by the author from nil"
dalll published in Inl ' l Ai r Transp. Ass' n, 52 WOlllD AIIl TIotANs r . STATISTICS (2008) (on file
with aUlhor) [hereinafter WORLD AIIl TIIA NSP. Sn.TIST1CS (2008)1.
56. St~ H ubert Horan , If Consolldotion Occurs. II Would Rt ~crse Decades of A/r/ilrc Ris·
tOry. AIRll:"l'" I ~' I.. Jan. 2009. at 58. See aL(o William Swan. M isundtfJlOndill/i5 About Airline
Crowlh. I] J . O f AIR TRANs r . MoM't". 3,]-4 (2007). Swan reached a similar Mi ndustry consolida·
ti on is a myth" conclusion based on da ta showi ng growth in aggrega te market demand and ser·
vice levels had lxoe n achieved without any major increases in Herllnd ahl market concen tration
indeKes. However. Ih is analYSIS did DOt look at com petitive eDlry/exit data. and thus would !lot
have captured Ihe enOnnOllS di fferences shown in figure I between the compe titive-dynamics 01
long·haul markets (whe re both entry and exit is elttrcmely rare , and lhe net growth in Ihe num·
bu of compc lito~ is close to 7.ero) and short· haul mark ets (with bigh leYel~ of both entry and
l'}l it. and strong net growth in the number of competitors). Sce inffQ note 59.
57. See WOM.LO AIM. TRANs~. STATISTIC! (2008). SWPfO note 56.
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The two types of alliances between intercontinental airlines have totally differe nt economic and competitive characte ristics, a lthough Dean
and Sha ne and most o ther observers discuss the benefjts of "alliances" as
if these distinctions did not exist. 59 Non-immunized "Bra nded Alliances"
operate glo bally and emphasize products such as freq uent flyer reciprocity, codesharing, common terminal and lounge faci lities, and other forms
of mutually beneficial interline cooperation that existed long before the
current alli ance structures were developed,60 "Collusive Alliances" were
first introduced in 1992, and are currently only found on the North Atlantic,ot Since their membe rs have antitrust immunity to collude on pricing
58. Data in the graph is [rom a proprietary database of all historical passenger airlines oper·
ating under unique aircraft operator ce rtificates. Data includes all airlines operating aircraft with
at least 50 scats lind all airlines operating at least 15 smaller aircraft. The da ta docs not refleci
any reduced competition due to ATI; for example United and Lufthansa are counted as fully
independent airlines (on file with author).
59. See Dean & Shane, supra note 26, a\ 17-18.
60. Slar/Continental DOJ Comments, mpr(J note 8, at 3-5.
6 1. The comments in this sectiOn aTe based on my expenence developing the original
NorthwestlKLM alliance network thai has served as th e template for all subsequen t North Atlantic alliances. "]"11.is incl udes various internal market studies conducted tbat were used 10 beller
undemand the oompetitive impacll> of the ini tial alliance scheduleli and to justify further expansion of alliance operations. I also worked on the Swissair-Sabena-Dclla alliance from the Euro-
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and capacity. the Collusive Alliances require careful antitrust scrutiny
while the Branded AJliances do not.
Branded

AlIian~

- Global scope

Collusi~ Alli l nccs
- Limited 10 North At lan tic

Start Date

Slart Date

Global Excellence (Delta)

1990 (x)

KL-Jed allia nce (Northwest)

Slar (U nited, USA irways,
Co ntinental)

199'

SR-Ied alliance (Delta, later American) 1!N5 (x)

One Wor ld (American)

1998

LH·lcd alliance (United. USAirway$.
Continental)

Skyleam ( Delta, Northwest) 2roJ
(x) de/lweI

AF·kd alliance (Della. Nonhwesl)
BA-Ied alliance (American)
(U.S. membt''3 listed in fHlrTfllho('s)

1992 (x)

1997

.m
2<110

Table 2 62

The original Collusive Alliances developed in response 10 uni que
North Allamic market conditions that are not fo und in any other inter·
continental market. 63 In the early 1990s, seven ty percent of the traffi c on
the North A tlantic was in ci ty pairs that had good single-carrier schedules
and a full range of discount fares.64 This included not only the nonstop
service operated in large "gateway" markets, but one-slop online service
via large hubs on both sides of the Atlantic. 65
Now
Lol\don 10 lop

U.S. dli~

. cities to hundreds Of

f::::=~~;~::~:

of

Figure 2Q6

The original three mid-l990s Collusive Alliances (Northwest/KLM ,
Dcl ta/SwissairlSabena and UniledlLufthansa) succeeded by providing a
pean sjde. and he lped shu t down several unsuccessful airline alliance~ (Co ntinental· Ame rica
W.:st. Oualinyer). For a more detailed discussion of the competitive econo mics and public m' ne·
rilS of the ori ginal 1990s North Allan1i~ allian~es.!itt my comment to the Oneworld application.
Ste American Airlines, British Airways, Ibe ria. Finnair, Royal Jordanian Joint Appl ication for
An titrust Immunity, Docket No. OST·2008-0252, Co~nlS of Hubert fl oran, at 7-9 (Dep't of
Transp. Jan. 3 1, 2010) [hereinafter Hora n Oneworld Comments].
62 , Sn Horan Onework! Comments. JIlPW note 62.
6.3. S« in.
64 , Iii.
65. Id.
nti. Id.
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high-quality online-equivalent service to the other thirty percent of the
market, which had poor service and much higher fares- hundreds of city
pairs linking U.S. Interior Cities to European Interior Cities such as St.
Louis-Brussels or Milwaukee- Munich. The initial growth and profitability
of the original three Collusive Alliances was based on a clear competitive
advantage over traditional interline services in this important "double
connect" market segment. just as other airlines had clear competitive advantage because of superior schedules in other nonstop and "single connect " market segments.67 The benefits de rived from these competitive
advantages had been fully exhausted by the end of the 1990s as they had
fu lly captured the traffic previously served by interline connections.68
The volume of passengers using alliance "double connect" services also
began to shrink because of the dramatic growth of superior nonstop and
single connect services that resulted from nonnal industry capacity
growth.69
Despite the clear success of the original mid·l990s Collusive Alii·
ances, airlines made no attempt to introduce them to transpacific markets
or elsewhere in the following fifteen years because the underl ying
"double connect" competitive advantage versus interline service in San
Diego·Stuttgart type markets did not exist elsewhere. 70 North American
and European traffic is highly dispersed among dozens of large second ary
cities, but Asian, South Pacific and South American traffi c is not, so
"double connect" alliance services are of little value to consumers. Transpacific airlines cannot justify alliance developm ent and management expe nses on the basis of increased revenues from Cleveland-Chiang Mai or
Baltimore-Busan type markets.
It should be emphasized that the central antitrust and industry structure question here is consolidation, not alliances. The original growth of
immunized alliances occurred In the 1990s under highl y competitive market conditions. The original NorthwestlKLM alliance combined two car·
riers with four percent shares of the transa tlantic mark et into a single
competitor with an eight percent share.? ' In 2001, after the alliance neL·
67. 111_
M . (d. a t 9.
69. DOT Form 41 sched ule TlOU data compiled by the au thor show th aI the num be r of
Iransatlantic 1I0ostop nights doubled between the summe r of 199 1 and t\}c summer of 2(JQ1.
increasing from 168 10 323 per day, a seven perceot compound a nnual growth rale (on file with
au thor).
70. DOT DBtA data compiled by the aulho r show that less than two percent ofalllranspll·
cilic traffic is in O&'D ma rkets that do nOI have online (single carrier) service. co mpared to th e
thirty pe rcelll of trllnSlitlantic traffic wh en immunized alliances were first introduced in the 19905
(on file with autho r).
7 \. Pe rcentages based on DOT Form 41 iiCheduJc T100 seat capaci ty data compiled by th e
~ulhor (on fitc with a uthor).
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works were full y mature . the largest collusive alliance had only eighteen
percent of the marke t, and the three coll usive alliances combined had
only a forty-two percent market share. 72 Upon approval of the Oneworld
ATI application the mark et share of the three collusive alliances will have
risen from fort y-two to ninety-two percent, and can be expected to increase furth er since it is unlikely that carriers with market sha res of five
percent or less could survive indepcndently,13
1993
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Thus alliance development and industry consolidation o n the North
Atlantic must be broken into distinct pre-and post 2003 phases. 1 !S The
high levels of concentration that CQuid potentially help sustain anti-compe titive be havior bave o nly arisen in the last couple years, altho ugh the
moveme nt towards radical consolidation began in 2003, when Air France
bid to acquire KLM. This elimin ated the major source of price competilion betwee n European intercontinental hubs, eliminated the possibility
that Northwest Airlines could survive independently ,76 and reduced the
72. Per<:en lages based 011 DOT r..,rm 41 schedu le T100 seat capacity data compiled by the
aut hor (un file wilh aut hor).
73. Seat sha re using DOT Form 'II Schedule TlOOdala compill'd by the autho r (on file with
author); 2009 share!; aS5 11m~ approval of Oneworld application: 2011 shares assumes othe r small
network airlines cannot survive independently and are absorbed into Ihe three large colluSive
groops. USAirwlys became a full member of the Star Alliance in 2004, and codesha res ac tively
wilh olher Slar members. Although it hfts not ftppliedrOTantitrust imm unity. USAirways is n01
conside red independent of the ot her immunized Slar memberli as they ha,·e strong inrentivC$ not
to undercu t prices on o\'erl5pping routes, and DOT wou ld readily gra nt fuJI immuni ty if Ihey
~ppli ed for it. Simi larly, the Nort hwestlKLM alliance is not considered independe nt of the Delta!
Air France alliance in th e [our years betwei: n Ihe Ai r FrancelKLM merger and the DOT's formal approval of co mbined SkyteaOl immunity.
74. Su DOT Form 41 Schedu le T1 00 data. supra note 74 (on file with PUlhor).
7S . Su generally S.c. Morrish & R.T. Hamilton. Airline Clm{mC~S - Who Bent!fiIS?, 8 AI'"
TIIM<lSI'. MGM 'T. LJ . 401 (2002) (summarizing the academic litera ture on pre-2003 allia nce deve lop ment ). The su mmarized li terature tends 10 connate bra nded and collusive alliances. and
ge nerally f.il5 to consider the competitive network advan tages thaI are cri tical to Ihe markel·
place impacts of alliances.
76. The conlract governing Northwcst·, alliance with KLM W(lUid nOt have been renewed
past its 2012 Clpiral ion. as Delta had exclusive rights to be Air France's US alliance panner. The
Kpatat e NorthwcstlKLM and Della/Air France alliances continut:d to operate until 2009 but
were not inde pe ndent price competitors. Delta was able to acquire Northwes t whhou t any calih
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number of meaningful competitors serving lhe forty million annual passe nge~ in the US-Contine ntal Europe market from three to twO.17 The
form al DOT ATI applications that formali zed the increase to a nine tytwo pe rcent concentration were fil ed be tween 2004 and 2008,1£1 As will
be discussed in section 10, those same airlines have already begun petitioning governments to permit the consolidation of twenty three previously independent transpacific competitors into those same three
collusive a lliance groups.
VI.

Gun' EN G TH E P U BLIC BENEFITS TEST

(I):

ESTABLISH A RULE

T H AT PRI C ES FALL WHEN E VER COM PE'nTl 0N IS R EDUCED

Th e biggest and most important claim in the recent O neworld case
was that immediately following a gran! of immunity. prices would immediately fa ll $257 per ticke t in all connecting markets current ly served on
an interline basis by the a pplicants, creating an annual $92 million consumer bcnefit. 19 This is from the "e limination of double markups on
codeshare segments"ijI! that Dean and Shane cite, or " double marginalization" as it is called in the ATI cases. S I This is the biggest single facto r
behind the DOT's antitrust jurisprudence, and the biggest single economic justification for intercontinental airline consolidation. If Lhe DOT
pay m ~nls to No rth west's shareholders: the stock swap implicitly val ued Northwest at Tough ly th e
va lu e of its cash and liquid aS5Cl~ on hand at the tim e of th e merge r agreement.
77. Number of annual passengers in the U.S. -Conlinental Europe market based o n DOT
fonn 41 Schedule TIOIl data compiled by th~ author (on rue wilh author ).
78. S~~ O ncworld ATI Application, supra nOle 44; Star/Contine ntal ATI Application. silpra
note 44; Joint Application of Alitalia· Lince Acree Italia ne.Spa. Delta Air U ncs. Inc.• Czech
Airl ines. KLM Royal Dutch Airlines. Northwest Air Lines, Inc., and Socic! te Air France under
49 U.S.C. If 41308 and 4131l'J for Alliance Agreements and for Approval of and Antitrust Am·
mun ity, Doc ket No. OST·2004· 19214, Application (Dep' t of Transp. Scp. 24, 20(4) [hereinaftcr
Skyteam I ATI Applica tion}: Joint App liCll tion of Alit3lia·Linee Acre e h aliane S.p.A., Czech
Airlines. Delta Ail" Unes, In c., KLM Royal Dutch Airlines. Northwest Airlines, In c.. $ociftt Air
France under 49 U.S.c. U 41308 IUId 41309 for Approval of and An ti trust Imm unit y for Alliance
Agreements. Docke t No. OST·2007·28644, Applica tion (Dep'! of Tramp. June 28. 20(7) (resub.
mission of Sky team I All Appl ication) Ihereinafler Skyteam II ATI Applica tio n1i Joi nl Application of The Austria n Group. Bri tish Midland Airways Limited, Deutschc Lufthansa Ag. Polskie
Linie Lntnkze Lot SA., Scandinavian A irlines System, Swiss lnlem ational Air Lines Ltd .. Tap
Air Po rtuga l, And Un ited Air Lines, Inc. under 49 U.S.c. §§ 41.308 an d 41309 fo r Approval of
and Antitrust Ammunity for A lliance Ellpansion Agr eements Bnd an Amended Coordination
Agreement . DOCket No. OST·200S·22922. Application (Dep' t of Transp. Nov. 4. ZOOS) !herei naf.
ter Star I ATI Applica tion]: Joint Applic-ation of Uni ted Air LinCi, Inc. And Air canada under
49 U.s.C. U 41308 and 41309 for Approval of and Anti trust im mun ity for Commercial Alliance.
Docket No. OST -1996--1434, Application (Dep't of Transp. June 4, 1996) (consolidated with Star
I All Apphca tion o n Apr. 27, 2(06).
79. Oneworld ATI Application J"pru nOle 44, at 7. 24. Ell. JA· J3, Ell. JA-I7, Ell. JA·19 (on
file with the au thor). The ticket amo un ts are redacted from the public version of the a pplication,
80. Dean & Shull c. slipm not e 26, at 19.
111. Onewo:rld Show Ca use Order, ~'lIpru note 3. at 5, 5 n.14, 30.
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could not accept Oneworld 's claim that ATI would eliminate $92 million
in "double marginalization" burdens on consumers, the applicants would
not have bee n able to demonstrate the significant public benefits needed
to meet "required by the public interest" standard of 49 U.s. c.
§ 41308(b),n The entire question of whether recent ATl gra nts have actually generated significant public benefits, binges on whether you believe, as Dean and Shane and the DOT do. that "double marginalization"
automatically drives $200-$300 fare reductions for connecting traffic, regardless of market conditions.S) The alleged effi ciency gain from elimi nating the "double ma rgina lization'; on connecting tickets is comparable
10 eliminating all of the airline wage and salary costs associated with
those tickets.84
The entire "double marginalization" claim is based on a single 1000
journal article by Brueckner and Whalen; Brueckner (the principal author) was at the time and throughout the past decade served as a paid
advocate for United Airlines. lls ATl applicants and consolidalion advocates cl aim that "double marginalization " has been documented in the
economic literature,86 but this literature is nothing more than follow-up
pieces by Brueckner and Whalen making tbe exact same points as the
82. One\o"orJd AT I Applia.lion suprlJ nOle 44, al 7, 24, Ex. JA -13, Ex. JA· 19.
83. Sl't Dean &. Shane, l upru note 26. at 19; Oneworld Show Calise Orde r, supru nOle 3, lit
5,5 n.l4, 30,
84. SI'~ AMR Corp .. Annual Report (Fonn to-K), (Feb. 19.20(9), available at http://phx.
corporate.ir.nellphoenix.zhlmt?c;...11709R&p=irot.sec&controLseleelgroup=Annual%20Filing.<i
(stil tin g that wages. salaries and be nefits accounted for twenty.six pe rce nt of America n Airlines'
10lal 2008 operating expeoses).
&S. Joint Appli<:alion of Alilalia·Linee Aeree lIaliane.s.p.A., Cz«h Airlines. Delta Air
Lines. Inc., KLM Royal Dutch Airlines, Northwest Airlines, Inc., and Societe Air France for
Appt"oval of and Antitrusl Immuni ty for Alliance Agreeme nts under 49 U.S.c. U "1308 and
41309. Joi nt Application of Delta Air Lines, 1m:" KLM Royal Dutch Airlines. Northwcs t Air·
lines. Inc.. Societe Air France, Alillilill-Linee Ae ree Italiane-S. p.A .. and Czech Airlines for
Statements of Authorization ullder 14 C.F.R. Part 212 (blanket code sharing). [)Q(:ket No. OST·
2004- 1921 4. Orde r 2005·1 2-12 at 14 (Dep't of Transp. Dec. 22, 2005). See Jan K. Brue<:kner & W.
Tom Whalen. Tht Price Effects o/ lfUtrnariofUli A lrlifU! AlllanCf!J, 43 J.L. &. EcoN. 503, 503-44
(WOO): Robe rt W. MOOt'man, Un;/t'd nmlJ 10 Acsdemics to Show A/liclnus Aid Consumers, 153
Aviation Week & Space Tech. 56, 56 (2000) (disclosing Brueckner's paid advocacy rOle).
Brueckner (who is currently on the faculty of Univcr.;ity of California. lrvine) submi u ed testi·
mony in sup porT of Star Alliance positions in The Skyleam I and the Slar I cases (o n file with
au thor). Since the original 2000, pHptr, Wha len (w ho is currently employed by the Department
of Juslice) has not published an y commen ts llbout any specific merger. cOllSQlidation or anlitrLlSt
immunity proposal.
tI6. See Orteworld Show Cause Order. supra note 3, al 5, 5 0.14, JO; Su Daniel M. Kasper &
Darin Ue. Why Antitrust Immltnity Bl'nefits CofUu~rs. CPI ANTTTRuST CHRONICt.t!., Sept.
2009, ilt I. ol'uiluhlt lit htlps:llwww.competitionpolicyinltrna lional.comisep-OOl (A piece written
by paid advocates for American Airlincs claiming that "virtua lly every peer.reviewed academic
st udy of immunized internationa l allianCes has concluded that, 3 5 a result of eliminating carri er.;'
incentives to impose successive markups on fares for connecting tickets (the so called ;douhle
marginalization' problcm), alliances ha ve led to lower fare~ and expanded output. "). However,
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original article;87 no other published original research has ever documented tile existence of " double marginalization."88 The origina l 2000
paper describes a cross-section regression of 1997 transatlantic fa res in
a Uiance and non-alliance markets.89 Brueckner (2003) repeated the original regression using 1999 data, which better identified the actual operator
of codeshared nights; Whalen (2007) estimated slightly smaller impacts
using a regressio n of eleven year ( 1990-2000) panel data instead of crosssecti on data from a single point in time. 90 These three regressions fo und
fifteen to twenty-five percent lower fares in markets served by immunized
alliances compared to markets served by traditional interline service or
non-immunized codesharing.91
It is not surprising that a statistical analysis of the 1990's transatlantic
no peer reviewed articlell written Dr anyone. but Brueckner and Whalen have presented any
original rf:sca~h on this question.
87. Jan K. Brueckne r. Tlrl"" Economics of Inttrna/i(1nul CodrsluUing: on Alla/yJif of AirUne
Alliunct.f. 19 11'0"'1.. J. INDUS. OIlG. 1475 (2001); Jan K. Brueckner, [tllerulHional Airfares in the
Age of Allifmces: the Effects of Codesilaring allil AntitrllSt Immunity. 85 REV. ECON. SHor. 105
(2003); Jan K. Brueckner. The Benefits of ClXleshaTing and Amilrust JmnrtUlity for International
''lust'lgers, with an Application to /he Star Alliance, 9 J. ArR TRANS!'. MmfT. 83 (200]); W. Tom
Whalen. A Pattel DlHa Allalysis of Cmit Shu ring. AmitrllSt Immunity and Opm Slc.it:s T,.,.a/ia in
/merna/iOllol Allio/ion Morkt:u.]() REV. INDOS. ORO. 39 (2007).
88. St:e Morrish, supra note 76 (s ummarizing the pre.BrueekneriWhalen academic li tera·
ture on airline alliance impacts). None of Ihis academic literature found evidence of any alliance
benel1ts from tbe elimina tion of "double marginaliution ~ or any ot her ~s truel ural negative ex·
temalilie~.- Su also A. Jorge Padilla et al., An Economic Analysis of the 1:.1ficiem;:ies fro m the
ere-mimI of the Proposed Pacific Joint Vell/uu, Docket No. OST·201o.0059, al App. A (Dep't of
Transp. 20W). The Padilla paper is a paid advocacy work supporting a United Airlines AT!
applica tion, prepared by the consu lting I1rm LECG. Padilla reprints the Morrish-Hamilton list
of alliance studies. adding the Brueckner/Whalen papers and papers by five oth er lIuthors, none
of which had (ound independent evidence of any alliance benefits from the elimination 01
"'double ma rgi nalilalion" or any other ~struc tund negative externalities." Four of these studies
exa mine only non-immunized domt$tic U.S. or intra·E.U. alliances and are thus irrelevant to the
BrucknerlWhalen thesis about immunized interoont inentai alliances. The fifth is a paid advoCIIcy swdy commisliioned by American Airlines in SUpporl of the Oneworld application Ihat
focuses On pricing Impacts from reduced competition in nonstop marke ts. The PadillafLEGC
survey exclu~ the recent research ci ted illfTo at note 106, which finds evidence that posH999
allianctS had harmed consumers.
89. Jan K. Brueckner & W. Tom Whalen. The Price Effec/!J of ImernOlio,w/ Airline Alii·
onces. 43 J.L. & ECON. 50]. 503, 506, 514. 528 (2000).
90. Jan K. Brueckner, IntemafiOlwl Airfares ill the Age of Alliallces: lhe Efftcu of Codeshar.
mg ami Alllirmsi 'mmlmiry , 85 R.I!v. Ecol'ol. STAT. 105 (ZOO]); W. Tom Whalen. A Pond Data
Amrlysis of Code Sh'lTillg. Anlilrus/ lmmunity lind Open Skits r'fotieJ In In/ernll.lional "'villlion
Markets,3O REV. I",ous. OKO. 39 (2007).
91. 111e results of the three statistical ana lysis ar e summarized al Horan Oneworld com·
mentli.ll1pra note 62. al 6. SmaJter (about fifteen percent) price reductions ale alleged to occur
when airlines that codellhare lItilhout immunity are granted ATJ , whe rl'!lI.!i huger (aboultwent y·
five percenl) price reductioos are alleged to occur when non-cOO.eshared interline itmeraries arc
convert ed 10 immunized eodeshll re5. Oneworld could nO! identify endeshare ~rsus nolltodcsha re distinctions among its aclual2(X)8 interline passengers. and thus ilS S92 million annual
public benefit claim assumed the smaller (mtcen percent) code.o;hare to ATI price reduction.
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market identifjed consumer benefits; fares fe ll eigh t percent in the 1990s
while capacity grew fifty -four pecent.92 But Brueckne r and Whalen made
no atte mpt to isolate the impacts ATI might have on fares from the impacts of favorable supplyfdemand conditions or olhe r important compeli·
live and productivity factors,'}] and improperly attributed all of the
observed variation to "cooperative pricing" among alliance partners. 94
Brueckner's and Whalen's papers do nOI mention any other factors thai
might bave influenced pricing, and fai l to demonstrate tbat the ir statistical analysis had isolated alliance impacts from other possible causes. 9.5
Th e consumer benefits directly attributable to the original l 990s alliances were only found in the thirty percent of the marke t previously limited to traditional interline service and had been full y exhausted by the
end of the decade.96 This was the "double connect" market impact de·
scribed earlier. which was called the " Alliance Network Effect" in the
199912000 DOT studies that Dean and Shane quote,97 but this was not
huge compared to the ove rall benefits transatlantic consume rs rea lized in
the 1990s. When DOT and ATI applicants use the Brueckner and
Whale n regression coefficients to calculate alliance public benefits, they
are assuming that none of the observed mid-1990s consumer benefits
were due to market li beralization. supply/demand condi tions, or carrier
92. Data from Sched ules PI2 and TlUO of DOT Form 41 , as co mpiled by the author for the
same time period con:red by the Broed;ne r and Whaten regTeS5ions. slIprQ notes 90. 91 lon me
.... ith autoorJ.
9]. These fllcton include ma rket libeulization in Europe. incrcMed transatlan tic competition foll owin g the original "Open Skies" treaties, and majo r carrie r productivity gains from a
variety of sources including the privatization of British Airways. the recent ly in tegrated Air
Francc-UTA-Air Inter hub in Paris. and the widespread iDtrod llctKJn of 767 and A330 aircraft.
94. Brueckner &:. Whalen. 511pru note 90, at 504·06_
95. S~e Jan K. Brueckner & W . Tom Whalen, Th~ Price efftct; of Ifllt mllliQlta/ Airlint
AIIIOII«:5. 43J.L. & &::oN_ 503, 503-44 (2000); Jan K. Brueckner, The Ecrmomia of Inlemlllional
CoduhQring: Qn Antll)'sis 0/ A irline A/liallt;t.5. 19 brr' L J. INDUS. ORC_ 1475 (2001); Jan K.
Bru.::ckncr, IfIIl'rlJUliOlml A ir/arts in Ih e Agt of Alliom:u: Ihe Ef/eels of Codeshofing and Amilrustlmmunily, 85 Rev. £CON. ST.... T. 105 (200]); Jan K. Brueckner. Th e &nefits of Codes/Ulfing
and Anlilrust Immullil), for Imemalional PIlSstngtrs, with lin Applicarion to the S/Qr AlfillnCt!
(2003), 91. AIR T JlA:-<sP. Mc~tT. 83 (2003); W. Tom Wbalen. A Panel DQIil AnalyJis 0/ Code
Shu';"g, AnlilrllS/ (",nmnil), and Oprll Skiu TreQli~ in {mernalionQ/ AI'ullion MarkelS, 30 RF.v.
INDUS. OMG. ]9 (2007 )_
96. See Horan Oncworld Comments, supra note 62, at 7·9_
97. Dean and Shane, supra note 26. at 19. The 199912000 DOT studies correctly focus on
the specific competitive network advant age: creatc:~d by the original mid-J9'JOs all iances, but over·
state the consumer benefits by failing to clearly distinguish betwe en benefits crea ted by capllcitr
.growth and o the r general factors. and bcnefiu specifICally attributable to alliance schedule and
pricing roordimuion. Set 8e/lemUr long- Hun Park &. Anming Zhang. An f"'piriml AnQlysis of
Global Airline A/limlces: Cll$es in NO frh ArlQlllic Murk!'/s. 16 RE V. 01' INDUS. ORO. 367, ]S2.8J
(2000) (estima ting smaller alliunce consumer benefits bllt failing to clearly distinguish between
immulllzed and non· immunized alliances).
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productivity; they arc assuming that 2010 market conditions are identical
in every respect to 1995 market conditions.
As problematic as the.regrcssions may be ~ the central antitrust problem is the "double marginalization " theory that Brueckner and Whalen
put forward to explain the observed 19905 pricing/alliance correlations.
Under this "double marginalization" theory, none of the benefits created
by alliances have anything to do with the superior service Northwestl
KLM offered in double connect markets or their competitive advantage
versus poorly coordinated interline connections. They attribu te all can·
sumer benefits to a "structural negative externality" 98 that forces ca rriers
to set interline prices that are suboptlmal from the standpoint of both
joint effici ency and market competitiveness. "Double marginalization "
theory claims that if American and Iberia current ly offer a joint fare from
Madrid to Seatt le, they will do so by separately "marking up " the separate Madrid-Chicago and Chicago-Seattle segment prorates without ever
consulting one another as to what the resulting fare will be or conSidering
whether that fare would be competitive against the Madrid-Seattle fares
charged by olhers. "Double marginalization " is defined as a market fail ure, an insurmountable physical barrier to efficiency found in every airline's interline pricing function resulting in interline fares that arc
approximately fifteen to twenty five percent higher than AT! (or single
carrier) fare s in each and every case, regardless of market or competitive
conditions or carrier productivity.99 Under this theory, the only ways to
red uce the structurally higher costs of interline pricing are merger or full
immunity to collude on prices. 1OO Thus, granting AT! automatically and
immediately reduces these fares approximately fifteen to twenty five percent every time competition is reduced. Not under certain market conditions or ir specific productivity gains were achieved. but huge consumer
benefits follow automatically from each and every ATl grant organized
along Northwest/KLM lines, just as night automatically follows day.
This theory is completely indefensible. " Double marginalization "
does not exist, never existed , and has absolutely nothing to do with the
98. The struclural nega tive eX"ternal ily explana tion of the regre ssion resulls can be found a\
Brueckne r & Whalen, Supra note 90. at 505-06; Jan K. Brueckner, The EconQmics of Irl/emlllionol Codeshari,lg: an Analysis of Airline Allionces. 19 !!'<'r'l. J. INOUS. ORG. l415, 1471 (2001):
Jan K. Brueckner, Imerna/ional Airfares in the Age of Allifmces: lire EffI"CIS of Codesllaring ami
An/imul Immunity, 85 REV. E CON. STAT. 105. 106 (201)3): Tire Benefits of Cadesharing ami Ami·
IntS/ fmmunil}' fa r Imernafi(Jnai PusJengus, Wilh WI Applh'a/io/1 /Q Ihe Slur AmalU:e. 9 J. All<
TRANSI'. M(; ~n. 83. 84-85 (2003). Whalen , supm note 81 omits any be havioral eX"planalion, c)tcept by r.::ference 10 earlier papers.
99 . .see Brueckner & Whalen papers, supra note 99.
HIt). See Brueckner & Whalen papers. supra note 99. The regression resull s ~howing smaller
impacts in codeshare markets oonlTadicts the theor}~ if ca rrie rs aelUalJy set interl ine fares in Ihis
manner the "dou ble mar kups" should be identical in codeshare and non-codesharc cases.
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actual legitimate benefits of immunized alliances. Th e "double marginalizat ion" theo ry was created out of whole cJoth-nOlhing in Brueckner
and Whalen's statisricaJ analysis supports this Lheory of interline pricing
behavior. nor had they conducted any research on how airline interline
pricing actually functions. lOt The theory not only ignores the possibili ty
that favorabl e supply/demand and efficiency conditions influenced 19905
transatlantic prices but denies the existence of competitive network advantages and disadvantages, and explicitly assumes interline prices cannot
be set at rational. revenue-maximizing levels. There are no insu rmountable structural barriers to rational, efficient interline pricing; carriers can
readily optimize interline pricing and traffic using "far e buckets" within
revenue managemen t system. un All of the observed limitations to interline pricing that Brueckner and Whalen improperly attribute to structural
pricing barriers can be readil y explained by rational, profit-maximizing
behavior}OJ Even though interline fares are widely used by hundreds of
airlines across the globe, none of these airlines has ever made any effort
10 correct the irrational pricing behavior that allegedly increases all interline prices f,fteen to twen ty-fi ve percem above efficiency- maximizing
levels.l().I No one independen t of the DOT or the AT! applicants has eve r
clai med th at "double marginalization" exists, and no other research ever
produced findings supporting the Brueckner and Whalen theories. A
number of researchers have found that ATI is no longer generating any
101. Sa Brueckner and Whalen, Sllprll nole 86.
102. Hora n Oneworld Co mments, supra note 62. at 12-15 . Brueckner and Whalen incor·
rectly IIssumc that airlineS set interline fares with respcci 10 Ih ... marginal operating costs of the
flight legs involved: "double margi nalizalion'" is assumed to be the pricing "markups" above
marginal COSI . These costs are enti rely "flXed~ in the I'ery·short-tcnn time frame in which airline
pricill8 decisions are actually taken; if airline prices were set with respeet to marginal CO!Its onc
wou ld have seen enormous pricing vo1atilily Iracking fueJ emt volatility in recent yeilT:!i.
103 . Id. at 15-16. .short·haul domcslidregional carrie rs wilt rationally refuse interline fare
arrangements with long·haul cllfriers unless Iheir share. of the joint fllfe re neels lhe much higher
pe r.milt COSI of short-hau l flights. and e~ceed~ what they could cam from th e lowes t discount
(ares in the local market. Long· haul carriefll will ra tionally refuse in'lerline fa rc IIrra ngements if
lhe fare split wi th the short· haul ca rrier.; reduce5 th ei r portion of lhe joint farc below a ].evel they
could earn from altema tc discou nt long·haul fares. The "structural negative exlern a lily ~ Ihat is
the heart of the Bruckne r lind Whalen paper is, in fact, th e ratiOnal behavW r of airlines refusing
tickets with lower reven ue yields in favor of l ic~elS wilh hi gher revenue yielili.
104. The elaim thai interline fares are artificially sel fifteen to twen ty· five pelC¢ nt above
fational, join t ·profit.m3Ximt~in l leve1s because of double marginalizlllion was first published in
2CXX). Brueckne r & Whalen, Jupra note 86. If lhis claim were credible. there would be evidence
of ai rlines !iteking to find ways to minimize or climinale the fifteen to l....enly·[ive percent double
marginali7.ation penalty (Via less complelC means than immunized global alliancti) in lhe past
decade. because According to the lheory any reductions in inlerlin e fares wou ld increase profits.
The double marginalization claim nOI only assumes that uodocumcnied "slruclul".l negative e)Clemalities" led to irralional inte rline pricing practices. but assumes thllt carriers irra tionally did
nothing 10 mitigate unprofitable pricing praclices onct": the ""problem'" had been identirled io
research commissioned by a major international airline.
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consumer price be nefits (much less the fifteen to twenty-five percent benefits claimed here), there is no evidence that any of the recent Star and
Sky team ATl grants generated any " double marginalization" consumer
benefits in any connecting markets, and several studies have found ev i·
dence that consumers now pay higher fares in ATI markets than non-ATI
markets. 105

The DOT has converted "double marginalization " from a theory in
one isolated paper~ to an established antitrust rule that cannot be chal lenged on the basis of facts or logic. In the Oneworld case. the DOT
explicitly rejected a detailed challenge to " double marginalization," even
though it acknowledged DOJ comments thaI the link between " double
marginalization" benefits a nd ATI had never been proven, did nol dispute any of the observed flaws in the theory, and was unwilling to ope,nly
defend any of the logic or analysis on which the theory is based. 106 It
nonetheless accepted th e Oneworld applicants' $92 million annual consumer benefit claim solely on the basis of the Brueckner and Whalen theoryyn Unquestioning acceptance of "double margin alization" is critical
to Dean and Shane and other industry consolidation advocates because it
establishes the automatic rule that each and every ATI application between network airlines wiiJ generate large public benefits and thus nullifies the Horizontal Merger Guidelines requirement for verifiable, casespecinc evidence. Lf AT I automatically gene rates nfteen to twenty-fi ve
pe rcent price reduct ions in any alliance structured along Northwest/KLM
lines. regardless of market/competitive conditions or carrier productivity,
then there is no need to produce case-specific evidence regarding the current marketplace or the actual pricing behavior or efficiency of the applicants. The DOT even rejected the claim that the Oneworld applicants
had failed to demonstrate that the traffic base that they claimed would
benefit fro m the $92 million savings were actually paying, as they
claimed, fares $257 higher than comparable alliance or o nline traffic, or
that these markets had any of the characteristics of the ones where
105. Oneworld An Appl ication suprQ note 44. at Ex. lA-19. In analysis prepared on behalf
of American Airlines in Skyleam I (200S) and Sk.ytellm 11 (2006). Robyn and ReilZes of the
Braille Group replicattld the IInalysis of alliance benefits conducted by tbe DOT in 199912000
(rited by Dea n and Shane. S"pTtl note 26. at 19) and found no evidence of alliance consume r
bcnefilS afur
Su also JlI.me$ Reiues & Diana Moss. Airli"e Allionm and Syslmu Campe·
lilion , 45 Hoos. L. REV. 293. 31;l..24 (ZOOS). The DOJ presented oriM;inal statistical analysis contradicting the Brueck.ner and WhaleD findings using 2005·2008 dat a. Star/Con tinenlal DOJ
CommenlS SlIprll nole 8. and using updated 2OCl8 dala. Joint Application of American Airlines.
Tne.. Bri tish Airways PLC, Iberia Uneas Aereas de Espana. S.A.• Finnair OYJ. Royal Jordanian
Airlines under 49 U.S.c. n 41308 and 41309 for approval of and antitrust immunity for a.lliance
agreemenlS, Docket No. OST·2008-0252. Co mmentS of the Department of lustic.!. at 22·24
(Dep·t of Transp. Dec. 21, 2(09).
106. Oneworld Show Cause O rd er. sup ra not e 3, at 3()..32.
107. Oneworld ATI Appli ~ation. mpra nole 44, al 24, Ex. JA-17; Id. at 9, 32.
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Brueckner and Whalen allegedly found the original 1990s "double
marginalization " impacts. lOS
By establishi ng "double marginalizati on" as a settled antitrust rule.
the DOT creates the superficial appearance that it is conduct ing a public
benefits eva luation, whe n they have actually rendered the public benefits
standard completely meaningless. -' Double marginaliza lion" - a rule that
implicitly says that cons umers benefit whenever competition is eliminated
regardless of marketplace conditions - is inconsistent with any marketplace/economics-focused antitrust approach. BUI this approach is fu Uy
compatible with the " bilateral driven aviation policy" approach that
Dean and Shane favo r, where the antitrust regulator has extremely broad
discretion over rules and evidentiary requirements.
VII.

GUTTING THE

PUBLIC B ENEFrrS

TEST ( Il)-ELIM INATE THE

;' P UBLIC" PART OF P UBLIC BENEFITS

Dean and Shane's central claim is that ATI has only been awarded
once it has been objective ly demonstrated that the public benefits will be
of significant magrutude. 109 But they fail to provide any evidence that
DOT benefit findings bave been objectively demonstrated and further
undermine their credibility by citing the exact list of public benefits that
DOT "copy/pasted " from the Star/Continental application.1 10 The listed
claims are more refl ective of a marketing press release than a se rious
analysis of competitive economics but can nonetheless help ill ustrate
other steps DOT has taken to render the public benefi ts lest meaningless:
•
•
•

•

•
•
•

an expanded network serving many new cities;
new online service, including both new routcs and expanded capacity on
existing routes;
enhanced service options such as more routings. reduced travel limes,
expanded nonstop service in selected markets, new tare producls. and
integrated corporate contracting and travel agency incentives:
enhanced competi lion dUI! 10 the addition of a major new gateway, the
elimination of multiple markups on code-share segments. and marc vigorous competi tion between all iances;
cost efficiencies;
strengthened financial posilions for the participating carriers: and
substantial economic benefits to communities ll l

Dean and Shane acknowledge that public benefits roust be demon~ Oneworld Show Call1ie Orde r, supra note 3 al 9, 30-32; Oncworld ATI Appliclliion.
nOle 44 a124. El. JA-17 (dlla on file Wilh 3ulhQr). The ticket amounts are redacted lolhe
public vcrsion of lhe applicalion.
109. Dean and Shane, Sltprll note 26, at 19-20.
110. Id. al 19.
III. {d. al 19 (quoting Star/Continental Show Cause Order. Sllpr,/ nOle 18. at 18-19,.

108.
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strably "significant" bu t without quantitative data there is no way to
demonstrate "significance." lll " Significant" public benefits in an a irline
ATI case wou ld naturall y occur in the fonn of observable price or capacity benefits. Nort hwestlKLM and the other original 1990s alliances
clearly led to lower prices in certain markets and some increased transat lantic capacity. III If "improved schedule timings" or "increased efficie ncy" a re actually significant. they would translate into price and
ca pacity benefits. " Increased efficiency" is not a legitimate public benefit
unless the gains allow the carrier La profitably expand or reduce prices, or
10 sustain capacity that would have been liquidated absent the efficiency
gains. Despite abundant sources of industry data, no ne of the Star and
Sky team cases quantify any of the alleged benefits, and Oneworld only
quantifi ed two benefits a nd o nly d id so because of the DOJ's evidentiary
criticisms in the ContinenlaUStar Alliance case. 114 Those two claims were
the $92 million pricin g benefit discussed above, based on the Brueckner
and Whalen theory. and a $45 million benefit claim from increased nonstop service. l iS
tn accepting thc Oneworld $45 million nonstop be nefi t claim and the
" network e xpansion " cla ims in prior cases, DOT wi llfully violated the
HoriZOlltal Merger GlIidelines requirement that it must have evide nce
that the public benefit s are highl y likely to be realized and that it cannot
accept claims that are " vague or speculative or otherwise canno t be verifi ed by reasonable means" or are not clearly based on the grant of immunity.116 1lIC Oneworld applicants did not agree to actually operate
increased service-they merely suggested the possibility that they might
add flights.1l7 Since approval of ATl does not obligate them to actually
d o so, these claims (or certainly some large portion of the m) are purely
speculative. The claim included new service on the D allas-Fort Worth·
Madrid rou te . which has been operated in the past without immunity, and
was wit hdrawn when the receot economic recessio n began. I 18 The DOT
rejected Virgin Atlantic and 001 arguments that this public benefit claim
was illegitimate because restoratio n of this flight would have likely occurred without ATl. 119 There is no evidence on the record that any of the
p rior Star and Sky team ATI approvals were directly responsible for net
increases in transatlantic service that actually created material benefits
112. Id. III 19.
113. Horan O neworld oommcnls. supr(l nOle 62. al 7-9.
114. Qncworld AT I Applicalion.il/pm nOie 44. at 24; Su Slar/Conlinenilli ATI Applicalion.
)lIprli nOle 44, al 23-50; SkYlea m II ATI Applicalion. supr(l nOle 79. 31 1643.
115. Oneworld An Applicalion, supru nOle 44. al 24, Ell.. lA-17.
116. Horizolltal Merge r Guidelines. SilprIJ nole 4, at 31.
117. Oneworld ATI Apl'liealion. supra nOle 44. III 24·25.

118. 'd.

Ht 24.

111J. O m:worJd Show Ca use Orde r. SlIpra nolt' 3, at 31.
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for consumers. Network expansion is one of the easiest benefit claims to
document and quantify. and the ongoing lack of evidence that mee ts H oriwmai Merger Guidelines standards suggests that the claims are fundamentally deficient.
As with " double marginalization," the Jist of a lleged Con tinenta l!
Star benefits that Dean and Shane quote l 20 reflect DOT's desire to
render the public benefit standard of 49 U.S.C. § 41308(b) completely
meaningless by establ ishing an arbitrary rule that each any and every ATl
application would meet. This DOT rule establishes that an applicant's assertion that it will benefit from a grant of ATl fully satisfies the " public
benefits" standard of 49 U.S.c. § 41308(b), without requiring any evidence that consumers in general did not suffer because of offsetting detrime nts in other markets. The fact that platinum status members of
United's frequent flyer program can now occasionally get first class upgrades on Continental flight s does not mean that ATI created a benefit
for the overall public in the form of more generous frequent fl yer awards,
but under the DOTs rule ATl has created "public benefits" as long as
one United frequent flyer benefits. When Continental joined Star Alliance it crea ted an expanded (Star) network with increased (Star) gateways, increased online (Star) service, expanded (Star) routing options,
expanded (Star) corporate and frequent flyer programs, created some
(i ntra-Star) cost efficiencies, and strengthened (Star) financial performance, even though all of these "benefirs" were mere ly shifts to Star markets from other markets. 121 Every ATI application between network
a irlines with some degree of network overlap could claim the exact same
;'public benefits" (even the implausible merger of the Star, Skyteam a nd
Oncworld alliances into a monopoly transatlantic collusive group) and is
contrary to the notion that antitrust decisions should maximize consumer
or overall economic welfare. As with "double marginalization " this automatically met rule e liminates the need for applicants to present any verifiable evidence about actual market, competitive or productivity impacts
specific to their case, and thus eliminates the possibility that consolidation
applications can be challenged on the basis of case/marke t specific
evidence.

120. See gtIH!mlly Dean & Shane, $upru note 26. at t9 (diSC USsi ng public b<!nefiu; produced
by th e awa rd of antitrust immunilY 10 the Star aHiHn ceJ.
121. 1<1.
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TEST-

EVALUATE ANTI - COMPETITI VE PRI CING RISKS W ITHOUT ANY

EVIDENCE ABOUT PRIC ING OR ENTRY BARRIERS OR
MARKET CONTEST ABILITY

Dean and Shane correctly note that AT! cannol be granted unless
tbey meet the Clayton Act test 1'22 showing that the application would not
increase market power. As th e DOT explained in the original Northwestl
KLM case, the Clayton Act test requires the Department to consider
whether the alliance agreeme nts are likely to substantively reduce compe tition so that any of the applicants would be able to charge supra-competitive prices or reduce service below competitive levels. 123 To
determine whether an alliance or comparable transaction is likely to violate the C1aylon Act standard the department considers whether the
transaction is likely 10 creale or enhance "market power, " which is defin ed as the ability to profitably maintain prices above competitive levels
for a significant period of time or to reduce output and service quality
below competitive levels: l24
"To determine whether a proposed alliance is likely to create or enhance
market power, we primarily consider whether the alliancc would significantly increase concentration in re.Jevant markets, whether the al liance raises
conc~m about potential competi tive e[fects in light of other factors, and
whcther entry into the market would be timely, likely, and sufficient either
to deter or to counteract a proposed alliance's poten tial for hann,"125

Dean and Shane defend recent ATI grants on the basis that the DOT
found no threat of market power but ignore the fa ct that none of th e
DOT's ATl decisions in the past decade included a Oayton Act test that
actually presented or analyzed any pricing data or any evidence of the
122. Dean & Shane, :mp'o note 26, at 19 (citing to Clayton Act. SlIpro note 5).
123. Joint Applica tion of Nonhwest Airlines and KLM Royal Dutch Airlines for Approval
and Antitrust Immunity of an Agreement Pursuant to Sections 412 and 414 of the Fede ra l Avia·
tion Act. as Amended, Docket No. 48342, OrCler 92·11·27 at 13 (Dep' t ofTransp. Nov. 16, (992)
(" In determining whether the proposed transaction would \iolate the antitrust laws, we will ap·
ply lhe standard Clayton Act lest uSo!d in examining whether mergers will substantially redu~
competition in an y relevan t mark et. The .. . test requires us 10 consider Whether the Agreemen t
will substantially reduce competition by etiminating actual or potential competition between
Northwest and KLM so that they wou ld be able to raise prices above competitive levels or
reduce service below competitive levels.").
124. Joint Application of American Air lines, Inc., Lan Airlines, S.A., an d Lan Peru, S.A. for
Antitrust Immun ity, Docket No. OST·2004·19964, Order 2005·10·8 at 8 (Dep· t of Transp. Oct.
13, 20(5) (~To determine whether an alliance or comparable transaction is likely to violate the
Clayton Act standard. the Department con~iders wh ether the transaction is likely to creat!: or
enhance '"'market power." defined as the ability to profitably maintain prices above competitive
tevels for a signifieDnt period of lime or to reduce output and service quality below compctiti~e
levels").
125.. /d.
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fu ture market contestability needed to eliminate the risk of supra-competitive prices.1'26 A complete Clayton Act test canno t be laid out here,
but several simple data points can illustrate the serious possibility thaI
anti-competitive "market power" has already emerged on the North Atlantic, and that the DOT's failure to conduct legitimate Clayton Act tests
is a serious abdication of its legal responsibility.1l7
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lncreased North Atlantic conce ntration has already increased prices
towards supra-competitive levels. From deregulation until 2003, North
At lantic price trends closely tracked domestic price trends.129 From 2003
onwa rd, a totally new pattern emerged, with North Atlantic fa res rising
three times faste r than domestic fa res. l 30 This fundamental shift in pricing be havior exactly tracks the move IOwards extreme North Atlantic
concentration, which sta rted when Air France bought KLM , previously
126. S~. ~.g. Oncworld Show Cause Order. supra note 3, at 18-20 (considering only briefly
airport sial barriers on a ha ndfu l of large nonstop routes at London Heathrow airport. the only
lIme the DOT ana lyzed any evidence of entry barriers in any AT! case.)
121. Proposed Unir~d·ContilZlmlal M~rgu: Hen ri/18 B~fore SuOcomm. on A"itllion oflhe I/.
Trill/sp. & fllfrastrucrllr~ Comm . . ! 11th Cong. (2010) (statement of Hu bert Horan) [hereinafter
ProplJSfd Unit~d·Con lin~lIIal Ml!: fgl!: f Comments J.
128. D3ta in the graph is total Domestic an d Atla ntic entity totals for all US carriers arc
from DOT Form 4 1 8! compiled by the autbor. Passenger revenue data are rrom Schedule P12.
and the ~gme nt passengers data are from Schedule T lOO. Tranutlan tic revenue fig ures for non·
US urrien are not publicly available, bUI si nce US flag carriers scrve the idenlic.al markets wit h
comparable sched ules and capacity. the aggregate US tarrie r Atla ntic uni t revenue data shown
in the graph should very closely track aggregate market levels. Capacity compari$Oo is I{)tal
Domestic and Atlanti<: en tity scat ca pacity for all US and non·US ca rriers from Schedule TlOO
(on fil e with author).
129. Proposed United·Conlillm/a/ Merger Comments. ~!lpm nole 128.
130. Itl. at J :
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the largest single driver of price competition in European l o ng~h a ul network mark ets. The market power already created by consolidation is
much worse than the simple AtianticlDomestic fare comparison suggests.
Under normal , healthy competitive conditions. airline fares are highly reo
sponsive to cbanges in capacity. Domestic fares increased fifteen percent
since 2003 because the industry did not add capacity.13I When Allantic
capacity spiked in the late 1990s, average fa res fe ll, even though this was
the peak of the dot-com e r a,I 32 But the market power created on the
Atlantic in rece nt years meant normal supply/demand relationships
would not work. Atlantic fares increased forty-six percent since 2003 ,
even through capacity also increased forty~ fiv e percent. 133
If 2008 capacity levels were operated under pre-Zoo3 competition
levels. 2008 Atlantic unit revenues migh t well been thirty to forty percent
lower than observed, suggesting an annual consumer welfare loss due to
increased market powe r of $9 to $12 billion.134 Counterfactual historical
analyses such as this are a bit complicated;135 but even if one arbitrarily
assumes that only half or less of the observed pricing shift is due to market power, consumer welfare losses have already been staggeringly large:
2008 Consumer Welfare

5%

$1.5 billion

Loss if increased

10%

$3.0 billion

No rth Atlantic Market Power

15%

$4.5 billion

increased fares by:

20%

$6.0 billion

20%

$7.5 billion

A legitimate Clayton Act "market power/market contestability"
analysis would also note that
- There are serious risks that the observed anti·competit ive prici ng
trend will worsen after independent competition from Continental,
131. Id. ill 2·3,
132. Id. at 2.
133. 1<1.
134. Th e tOla12008 North Atlantic reven ue base is conservatively assu med to be $30 billio n.
based on DOT Fo rm 41 data compiled by the aUlhor, U.S. carrie r A tlantic passenger revenue o(
S15.058 million. and a forty·six percent U.S. ca rrier share o[ combined total available sea t mile s.
This estimate does n{)\ include non·passe nger reven ue or the pon ion of transatlan tic ticket rc~c,
n ue 110wn on domestic U.S. or intra·EU con nect ing nights that would not be ca tegorized as
Atlantic reve nue in Form 41 (on file with author).
135. A morc de tailed analysis would like ly show rela tive ly large consume r welfare losses in
the connecting U.S.·Con tinental Europe markets where the duopoly of the Lufthansa and Air
France·Jed collu~i~c allia nces have had an eigh ty·five pe rcent s hare for O\'cr fivc ),cars. and
smaller we lfare losse~ in other market ca tegories. Some ma rgi na l. highe r·cost capacity ..... ould
have bee n withd rawn in II more compet itive environmen t. although 'he increased competition
may ha ~e drioJen industry p roductivity improve me nts. and sha re shifts favoring mo re efficient
carriers. Lower fares would have also stim ul ated demand growth.
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Iberia, nnnair and American is eliminated and concentration increases
from sixty-five to eighty percent to ninety to ninety-five percent. Price
competition in isolated large nonstop O&Ds must be evalua ted separately, but fi gu re 3 reasonably reflects the concentration in Continental
Europe connecting markets. which account for the vast majority of North
Atlantic traffic.
- As discussed in section 5. North Atlantic markets are not contestable. There is no possibility that futu re entry would be ·'timely. likely and
sufficient either to deter or to counteract"' anti-competitive behavior by
the three dominant Collusive Alliances. A new entrant would require a
major hub, tens of billions of dollars in new fleet investment and expen·
sive access to highly constrained ai rports. The last successful entry on the
North Atlantic was twenty three years ago. 136
- Basic network airline economics create serious risks of carlel conditions in these mark ets-the three dominant Collusive Alliances would
rationally match oligopoly capacity cuts and price increases because more
aggressive competition could never displace existing hubs or ca pture significan t market share.
-None of the increased concentration since 2003 is due 10 efficient
airlines displacing inefficient ones or otber "market forces;" it is strictly
due to the artificial process of large airlines petitioning govcrnments for
reduced campetition.137
Instead of Clayton Act tests based on case speci fic ev idence of pricing behavior and market contestability, the DOT's findings are based on
an arbitrary rule that assumes that consumer wclfare in international airline markets is not threatened as long as at least three competi tors operate under an ;'Open Skies" treaty, which is presumed 10 automatically
proteci consumers from the threat of market power.l311 Even though the
EU-US Open Skies has facilitated increased concentration in a market
th aI has not seen successful new entry in twenty-th ree years, Ihe DOT
simply asserts that the treaty "enhances competition and promotes new
en lry" and Ihere is una basis upon which the Joint Applicants could, as a
result of this transaction. impose and sustain supra-competitive prices or
136. The lasl new en trant on the North Atlantic to successfull y sustain a market position with
II.t least one percent market share WdS Piedmont Airlines (now US Airways) which began Charlotte·London Gatwick semce in 1987. Su 2 New Ai, ROUlts to Britau! ApprOlltd. LEXINGTON
H I!IlALD·LE .... OER. Apr. 24. ]987. at 82 (discussing federa l approval of Piedmont Airlines to
commena: 5ervK:e. between Charlotte. N.C. and London).
t37. Stt gtfltrully Dean &. Shane.. supra note 26, at 19.
118. Ste One world Show Cause Order, supra note J, at J ("Under our established policy, the
existence of an ··open·skies" framework is a nel"essary predicll te to our consideration of requests
for an titrust immunity"): Star/Continent al Show Cause Order, supra note 18 til 2 (';Under th e
Department'S established poliey, the e)tistence of an ··open·skie"· regulatory framework is a
necessary predicate to our consideration or requests for antitru ~t immuni ty").
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reduce service levels below competitive JeveJs."139 Since collusive alliances automatically create consumer benefits, the DOT claims reducing
competition via ATI actually benefits consumers by enhancing '; inter-alliance competition." 14(I Since the protection of airline consumer welfare
only requires three serious competitors, the DOT's competitive "analysis" has been wholly limited to simple market share snapshots showing
that no highly aggregated market groups (i.e. U.S. - Germany, the overall
North Atlantic) are currently dominated by any onc of these three competitors,loll Despite the huge increases in market concentrati on shown in
Figure 3, the DOT has approved ATI on the basis that it will "not materially alter the current competitive landscape or increase overall market
share to any significant degree ."142
As with the rules estabJjshing public benefits on the basis of "double
marginalization" and undocumented private carrier benefits. these rules
render th e Clayton Act test completely meaningless, since no ATI application (other than a merger between the three collusive alliances) would
ever be found to create risks of supra-competitive pricing or otherwise
threaten consum er welfare. Under these rules, AT! applicants would
have no need to present verifiable, case-specific evidence that immunity
would not create market power, and other interested parties would be
unable to challenge applications on the basis of case/market-specific evidence of entry barriers, non-contestable markets or the supra-competitive
pnces.

IX.

BREAK I NG THE LINK BETWEEN " OPEN SK I ES" AND unERAL

MARKET COMPETITIOI;i.

As Dean and Shane note, the 199Qs "Open Skies" treaties were designed to supplant mercantilist bilateral treaties such as the U.S.-U.K.
"Bermuda tI " trcaty,143 wbereby international airline markets were
manipul ated through backroom negotiations between the large incum bent carriers and government bureaucrats, with results heavily biased in
favor of the short-term interests of those incumbent airlines. Byeliminating many of the entry and pricing barriers that the bilateral negotiators
139. SlaT/Continental Show Cause Order. supru not e 18, at 17.
140. Oneworld Show Cause Order, suprll note 3, at 28 (" The en hanced inter-alliance competition i~ beneficial for consumers across many markets, in pa rt icular the hund reds of transa tl ant ic
markets in which the applicants become more competitive as a direcl resu ll of the alliance").
14\. See Id. at 13-17; Star/Continental Show Cause Orde r, supra nOle 18, at 8 tbl.1 .
142. SlaT/Continental Show Cause Order, $IIpril note 18, al 7-8 (" The trallsaetion does nOl
materially alter lhe current co mpetilive landscape or increase overall market share to any signifi·
eanl degree").
143. Dean & Shane. SIIpril note 26. at I. The Berm uda II lrcaty restricted enl ry in lo the
U.S.·U.K. markel Detween 1m and 2008, See Air Transport Services Agreeme nl, U.S.-U.K. .
June 22. 1977. T.I.A.S. No. 864\.
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had previously used to distort or rig market outcomes, the U.S. Government 's 1990's " Open Skies" policy and the European U nio n's 19905 market libera lization policies established maximization of aggregate
consumer welfare and industry effici ency as the central objectives of international aviation policy_ 144 They sought to establish the policy that
airline wi nners and losers should be determined by consumers and investors, and the role of government should be limited to ensuring a level and
fully com petitive playing fi eld. While onc can criticize the shortcomings
of specific regulatory and policy decisions. the ove rall benefits of these
liberal policies can be measured using objective evidence of increased
se rvice. lower prices, carrier productivity and the like.
The reversal of this liberal "hands-off' approach began when the
E.U. shifted to a more interventionist. pro-consolidati on policy a decade
ago. favoring the interests of th e large E.U. "national champions," Lufth ansa, Air Fran ce and British Airways, the leaders of the three Collusive
Alli ances that the EU expected to dominate a consolidated industry. The
E.U. proactively supported the Air France/KLM merger that reduced the
number of in tercontinental network competitors in Continental Europe
fro m th ree 10 two. but blocked a Ryanair-Aer Li ngus merger that would
have exposed the transatl antic routes of three ·' nalional champions" to
aggressive price competition from Europe's lowest-cost operalor.I,j.s The
E.U. openly advoca ted "ind ustry consolidation " and proactively supported combinations such as Air France-Alitalia, Lufthansa-Austrian and
British Airways-Iberia.146 The E.U. delayed a U.S. "Open Skies" treaty
for fi ve years with demands that the U.S. change its national ownership
laws so that the three E.U. ca rriers could fully control their U.S. alliance
partners. and this was a major E.U. demand during the recent Phase II
treaty negoti ations. '41
144. See D£fining Open Skies. s"pro note 29. al 3.
145. S~j' Horan. $lIpm nOle 55, at 7.
146. Id.
141. Se~ Hu bert Huran, The EU·US ()plm Acces.r A u a; How

/0 Real/l't! rlu' Rllllieol Vi1;OIl. 7U
STR... TEGy I (2003) (II detailed assess ment of th e prospects ror maj or inte rnational
ae ropoliticalliberalilalion); H uber! Horan. AirUM Cowwlirlflliol/: My/h oml Reflli/y, 109 AV/J...
lION STRATEGV 2 (2006) (an CYa lU al ion of ai rline merge rs in the US, Europe and China. and thc
gene/altrend towards consolidation): Hubert Horan, ·(he New EU·US TreulY find the/mercon/i.
,Ielllill Airline CO'lSolidlltiQII 811111e. 113 AVI ... TION STR...nGV 1,4-6 (2007); Allan I. Mendelsohn,
Thf' USA and the EU - A villlion HdllliO/IS. An lmpan~ or lin OppommitJ.19 AIR & SP ... CE LAw.
263, 2~ (Noy. 2(04). While the US ami EU shared similar views about the use of ATI in indus·
try consolida tion, cbe EU took a more aggressive position on allowing dIrect foreign o",,'Oc rship
and oonllOl. In the phase I negOtiations, the EU argued thai allowing full fin ancial and managemen t mergers be tween E.U . and U.S. carriers would generate €15bn in incrememal reve nue
(more Ih~n the combined revenue of Northwest and Southwe.~t) and SO,OOO new jobs (more than
Ille combi ned employment of Deha lind Co ntinenl alj. The currenl twe nty·five pe rcent limil on
rorcigll uwm.'rS hip of US airlines CllnnOl be amended by treaty, only by an Act of Congress. ·The
failure of the PhHSC II negotiatiou ~ to produce majo r concessions on foreign owncrship of US

AVI ... TIOI<
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While the DOT never became an open , public advocate of in te rcontinental consolidation. by 2003 it had clearly abandoned the 19905
'l hands-oW' policies and shifted to an internal view that international a irline industry structure should be proactively managed through bilateral
discussions between government officials a nd the large Legacy airlines. '''1:1
As noted earlie r, the DOT has not prod uced any po licy sta tements or
analysi); suppo rting eithe r the genera! me rits of vastly increased ma rke t
concentration, or the specific merits of supporting claims such as <ldouble
marginalization " or " inte r-alli ance competition." However this anli-Iiberal shift can be reasonably inferred from the ATI find ings discussed
above, and from recent bilateral treaty results. While the State De partment achieved several pro-consumer gains in the fin al treaty, E.U.-U .S.
"Open Skies" is a major departure f-rom the 1990s treaties as it is design ed to facilitate increased consolidation . not increased competition,
and it is designed to increase government'al influence over industry structure, not to increase the influence of consumers and investors. 149 Carriers have publicly claimed that DOT informally promised approval of the
curre nt ATl applications during the treaty negotiations as a quid pro quo
for E,U. approval of open entry in the U.K. a nd Spanish markets without
the ow nership and control provisions the E.U. had demanded.1.~O In th e
treaty the DOT agreed to ali gn its airline antitrust rules and processes
with E.U. rules and procedures, a requirement fully consistent wit h the
"bilateral driven antitrust enforcement " approach advocated by Dean
and Shane, and completely inconsistent witb the view thaI the DOT is a
neutral antitrust regulator obligated to follow the Horizontal Merger
Guidelines and other traditional evidenti<lry require ments in deciding
ATl cases. lSI
airline! was see n as a diploma lie defeal for Ibe E.U .• S~ Pitila Clark. WlUhing/{JI' Wins Hanll'!- 0/
OfHn SkirJ, FIr..... NCl ... L T,MES. Mar. 26, 2010, al 10.
148. Sec Kenneth 1. BUlion. Thc fm plll::t of th~ US· EU 'Oprn Skiu' A grN)mrm on Airlillr
Markel Sin/Clures lind A irline Nrll't'orks, 15 J. AIR TKAI'ISP. MGMT. 59. (2009) (prOViding addi·
lio/lKI backgHlund on the air poliliclll policy shifts of Ihis period).
149. Su gtlr eru/ly Ai r Transport Agreement, U.S.-E.U., Apr. 30, 2007, 461.L.M. 470.
ISO. Sa Joint Applicalion to Amend Order 2007· 2· 16, Dockel No. OST·2008-0234. Re·
sponsc of tile Joint Applicants to Comments of tile Oep'l of Juslice at 8 (Oep'l of Transp. July 6.
2(09) ("Our nalion's trading parlners. bolll prese nt and fUlUre. have relied on, and wi n rely un.
Ille contin ued availa bility of ATI (1.5 the cornerstone of U.S. avialion policy. For e,Umple. Ihe
U.S.•EU Agreement negotia tions included a Memorandum of Consullations that specifically
plomised prompt aClion on applicalions for expanded immunity such as that sought by th e Joi nt
Applicants hl'rc •. . 1111.Is the Memorand um of Consultations i~ an acknowledgement of the
aeropoJit ical reali ty Ihat open sid es and AT I are in tegrally lin ked ~nd essen tially refutes Ihe
DOJ's pashion thai the JOiDt Applicalion is nol linked 10 open skies benefits. 0 01 would have
the Departmenl renege on that promise.") (foolnole omitted).
151. Su U.s.-E.U Open Skies TrcalY. suprll DOte 151 : Dean & Shane. !;upm note 26. at If!;
Button. Slfpm note ISO, al 64; HOR1 7..o"'''A L MERGE R GUll)EUNES. supra note 4.
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THE NEW US-J AVAN RlLATERAL- FURll-IER CORRUPTING u QpEN
SKIES" AND FURTHER ENTRENCH ING " B ILATERAL DRIVEN
ANTITRUST ENFORCEMEN"r"

The new U.S.-Japan treaty completes the breakdown of th e historical

link between "Open Skies" and liberal market competition. While all
past "Open Skies" treaties required fully open and equal market access
for all carriers, the new treaty maintains strict Japanese governme nt control over slots al Tok yo's airports. including a provision th at U.S. carrier
access to the new runway capacity at Haneda Airport should be strictly
limited to four flights that must depart between midnight and 6:45 am. IS2
Instead of reducing governmental ability to distort airline competition or
dictate industry structure, the new treaty was specifica lly designed to facilit ate massive taxpayer subsidies to Japan Air Lines (JAL), and the consolidation of the fo ur transpacific carrie rs with large Tokyo operations
into two larger collusive groups that would threaten the survival of
smaller competitors. ISJ The 1990s t.reaties clearly weakened the ability of
European governments to distort and rig aviation markets, but the new
Ja pan treaty does absolutely nothing to weaken the Japanese government 's cont rol over aviation competilion-control far greate r than any
E uropean government ever had. The large carriers and the DOT clearly
intend to pursue the same consolidation of transpacific aviation into the
same three Collusive AUiances that now control the North Atl antic.
While the early "Open Skies" treaties with the Netherlands and Switzerland were designed to pressure countries like Germany and France to
liberalize aviation markets, the Japan "Open Skies" treaty is designed to
152. Set: 2010 U.S.·Haneda Combination Services Allocation Proceeding, Docke t No. OST2010-001 8-0262, Order 2010-7·2 at I (Dep't of Transp. July 6, 2010) [hereinafter U.S.- Hanedll
Proceeding].
IS3. At the time the U.S.-Japan treaty ""lIS signed, multiple press reports in Japan and the
U.S. iodica ted that JAL manage ment and fhe Japanese: Ministry or Transpon st rongly favored
oombining (vi a ATI) the large JAL and DeltaINorthwest Tokyo hub operations. Su. t.g., JAL
Likely 10 ChOMt Della Ovt:r American, R ElITBIlS, Dec. 18. 2009: U.S., Japull Eye 'Open Skirs';
bm Cumpr/iliull Be/ween AmeriCIII! ,,"d Della for JAL COIIIII Derail Nrgo fiaIiom", USA TooA"'.
Dec. 8. 2009, II I 48; Ameri"'''n, Par/ners Offer Sf.I BU/ion /0 JAL . Assoc' Ano PItIlSS. Dec. 3,
~. This move (aJong wit h ATI for United. Continental and ANA) wou ld have established a
top Iwo concentrat ion level of ninety percent in the US-Japan market and made. it ellOlraordina rily difficul! for American Airlines to remai n a viable competitor. Shane served as a paid advoca te on be half of Delta's effort s to achieve immunity wilh JAL Amerlclln, P,u/ne.s Off~r SI.I
Billion 10 h i t, ASSOCIATED PK ESS, Dec. 3. 2009. Although th is plan was not implemented afte r
subsequent management changes at JAL. DOT would have been fully aware when they signed
the trea ty that 11 could direclly lead to a massive increase in marlcet concentration. Stt AmericQ/t
Flia High us JAL Ssays PIli. OAI..L.AS MOR/'lINO NEWS, Feb. 10, 2{11O. at D1 (describing JAL
decision to reject Della merger after changes in managemen t). Earlier in my a.reer, I w ItS respo nsible for NOr\hwest's international network. induding its large hub at Tokyo Narlta, and am
highly familia r with the economics of transpacific ope rMions, and competition in the U.S.·Japan
mark et.
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pressure other Asian countries to eliminate competition from their hubs
and carriers. and consolidate into groups led by the collusive alliance networks based at Tokyo.
Just as the words "double marginalization" autom atically establish
the "fact" of significant public bene fits, the Japa n treaty demo nstrates the
DOT rule that a treaty including tbe words "Open Skies" automatically
establishes the "fact" of market contestability. which eliminates the need
10 examine any verifiable. case-specific evidence abo ut ma rke t power.
This rule will speed the process of industry consolidation on the Pacific
since ATI applicants will not need to produce evidence, and a pplications
cannot be chaUenged on the basis of evidence that huge artificial barriers
to compe titio n actuaUy exist in tbe Japanese market .
More importantly for this discussion, the ~OT agreed to provisions
in the new Japan treaty that were specifically designed to entrench its
evisceration of ATI evidentiary standards, and to thwart the ability of the
DOJ or o the r parties to demand reviews of Pacific ATI applications
based on market-specific data. l 54 JAL entered bankruptcy protection on
Janua ry 19th and fi led for ATI with American Airlines o n February
12th .13s Under traditional evidentiary standards, AT! could not be
granted without data as to the exact routes and capacity the alliance
would operate, since the re is no way to evalu ate competitive issues or
public benefits without knowledge of capacity levels and other specific
changes tha t would occur as a result of ATl. It wou ld also be impossible
to evaluate ATI applicatio ns without hard data about public subsidies for
JAL that could seriously distort competition. L ~6 But none of these things
can be known with any certainty until a JAL reorganization plan is financed and approved, a process that could tak e several years. L.'57
154. Stt generally Record of Discussions. U.s.-Japan, Dec. 2009. a.'ai/(,blt at http://
www.statc.gov/d(K'\lmeoworganizationl I3372Q.pdf.
ISS. Justin McCurry, Japan Airlina /ila fo r bankruptcy protection , TilE O UA ItDLAI'I
(loNDON). Jan. 20, 2<110. a t 27: Jo int Application of American Ai rl ines. Inc. and Japan Ai rl ine$
International Co., Ltd .. Docket No. OST· 2010·0034-OOiIl, Application at 13·41 (Dep't orTransp.
Feb. 12. 2010).
156. "ress reports tlI the time the U.S.-Japan treaty was signed ~uggested th e possibility of
taxpayer subsidies to JAL as large as J PYSOO billion ($8.8 billion). Su, t.g., Anthon y Rowley,
Possib/t J.iftUne Boosts JAL Sharts; Air/int Seeking FlUIds from Govemmtnl· lIuebd Turnaround Agcllcy. n Il!. BUSINESS TIM IlS SFNOAPOR£. Oct. 30, 2009 (Asian Pacific Ne ws).
157. The United Air Lines' reorganization required three Yl:arl under a well established and
highty transparent U.S. airline bankruptcy proces.~, with which crediton were highly familiar,
and was free of any direct political interfe rence. Stt Frit:'lIdlit:'f skits: Airliflt:" s Leaving /;Iunkmplcy with Lt:')"s Baggage, Brighrer Fu/Ure, CEO Tilroll Says, CH LCAGO SUN-T[ MI;'~, Feb. I, 2006.
a167. No Japaoese company the sile of JA L has ever undergone this type of ba nkruptcy restruc.luring. JAL' s indebLedness is rar greHte r Ihpn United Air Lines' indebtedness was. and the JAL
bank ruptcy is a major political issue in Japan. Uniled Iftlays Dtbr RtpCl)"mtnts; DtSpera/e A irline
Offers M er:han;a HIWised Wage CQflctssion Puekngt!, SAN FR ANCISCO C IlItONICLE, Dec. 3. 2002,
at 81 (noting Uni ted debts of 5920 miUion a t bankruptcy filing): JA L fleads for lIoflkruplcy with
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Nonetheless, the DOT specifica lly promised that ATI approva ls and
all other treaty impl eme ntation requirements would be in place by October 201O. I~R The Oneworld ATl application will have required nineteen
months of review, even though the DOT has nearly twe nty years of expe rie nce analyzing the impact of antitrust immunity on North Atlantic competitive issues,lS9 Even tho ugh it has never considered Japanllranspacific
industry structure issues before. and the Japanese market includes a
range of problematic competitive issues nOI found in any European markets. the DOT is clearly confidenl that it can fulJ y review both the JAU
Ame rican Airlines and the paraJlei UnitediContinc ntaVAl1 Nippon An
application in six months.too This clea rly signa ls that DOT has no intention of conducting an objective antitrust evalua Lion, and merely intends
to rubbe r-stamp the two applications, a signal reinforced by th e fact that
ne ither application includes any substantive evidence rega rding public
benefits or market power risks.161 With the artificial six month deadline.
if DOJ or other parties demand a more rigorous evaluation, DOT can
blame th em for creating a major diplomatic row with the Japanese.
Xl.

THE COUNTER-REVOLUTI ON

AGA I I'lST LIBE R Al..

AIRUNE COM PETITION

Dean and Shane's article recites th e successes of the DOT's high ly
liberal aviation policies in the 1990s in order to incorrectly imply that
their AT } agenda is driven by the same market-oriented, consumer-welfare maximizing thinking as was behind domestic deregulation and the
original "Open Skies" treaties. l62 The extreme consolidation of the North
Atlantic and the impend ing consolidation of the Pacific are not only to·
tally inconsistent with those past policy, but represents a count er-revolution against the libera l competitive policies of the 1980s and 1990s, and
Dean and Shane arc acting as advocates for the counter-revolutionaries.
The post-ZOOO consolidation movement is not trying to update compeli$/6 Billion in Dtbl, REUTEAS. Jan. 13,2010 (no ting JAL debts of $16.3 billion at bHnkruptcy
riling Hnd that JAL bankruptcy ;s one of th e largest corporate failure s in lapan).
158. See U.S. Dep't of Stale. U.S.' JapU/1 Air Trorrspon A greemtnt of Drcrmbrr 14. 2()()9
RlXord of Discussions, Dec. II. 2009, available at http://www.st8te.gov/documentsJorganiza tiool
133720.pdf: Doug Cameron. Japan Exp«1S US 10 Decide On Airline Poets By Oct 2010, Do....·
J(»< ES N"..... SW1 KES. Dee. 14, 2009, ol/ui/able III http://ww.....adl.fn.com!newuap.n· ExpeclS-US·
To- Dccide·Qn·A irline. Pacts.By-Qct-201 0_ 4076075t .htm!".
159. 11re firs! North Atlantic ATI appli(;lllion (North wesl-KLM) was riled in 19I}2. See NWI
KLM Show C. usc Order sUP'" note 124, al 1.
]60. Set Horan. $IIPf(J note 128. at 14.
161. Set Join t Application of All Nippon Airways Co.. Ltd .. Con tinen tal Aidinc,. Inc. and
Unitcd Arr U ncs, Inc" l)Qcket No. DOT·QST·2OO')·0350, Appl ication at l-t 5 (Dep't of Transp.
Dec. 23. 2009); Joint Application of American Ai rl ines. In c. and Japan Airlines Intern ational
Co.. Ltd .. Docket No. QST-201O..(J()34. App licu tion al 13-41 (Dep't of Tran sp. Feb. 12. 20W)
162. Dean & Shane. ~upra nOle 26. at 17. 19.
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tion policy in light of observable marketplace or economic changes, but
they arc trying to reestablish the pre-deregulation world of governmentally managed competition, where international aviation was exempt
from normal a ntitrust fules , and where the large incumbent carriers could
privately lobby bureaucrats to rig markets so they could exploit market

power that reduced both consumer welfare and long-term industry effic.iency. If Dean and Shane seriously believe that consolidation around
just three global competitors is the " future of aviation" a nd beneficial to
consumers, they should argue their case openly, and they should be arguing for the repeal of the Airline Deregulation Act so that domestic consumers may enjoy the same benefits. If the DOT believes that recent
alliances proposed in AT! applications really create significant public
benefits without unduly increasing market power, they should be willing
10 accept the DOl's cha llenge, and provide evidence that meet" Horizon·
tal Merger Guidelines standards.
TrU1I5ut{UIllic

com~li1iol1:

TrtlllSl!.tJdfl.c coml!!.'iliofl:

Consolidatio n of Iwent)·-si:c iftd~pend~DI
wmpetilof'li inlo Ihrft C:lIl1u,;i.'C: allianc:e!
almolil wmpltle
Three 5urvh "inl
c:ompelitors
Lufthansa-led
co llusive alliance
Air France- It:d
tolJ usivc alliance
British Airwa~-Ied
oollusive alliance
TIo'enly-one
competitors
eliminated by
lo~ mmental

app roval of ATI
or m e '~r
Notlhwes! (1993)
Sabeoa (1995)
Delta (1995)
Ausman (1995)
United (1997)
SAS (1997)
British Midl and
(2001)

TWA (2002)
Alitalia (2002)
CSA Czech (2002)
USAirways (2004)

KLM (2004)
Air CIIoada (2005)
Swissair/Swiss (2005)
LOT Polish (2005)
TAP Air Ponugal
(2005)
1\Jrkish(2008)
Continental (2009)
Ame rican (2010)
Iberia{20IO)
Finnajr(2010)
Two olh",rs DOl
viable II!!
Indept!ndent
l:ompelilors
Virgin Atlantic
Ac r UngU!i

ClInsolidalillD of I.. enly-teven inde~Dde,u
compeUion inlO lhrft c:ollusive alliam~
bepn in 200II
Independenl
wmptlilors in 2008:
United
American
Continental (a)
Nonhwl.'sl (3 )
Delta
Hawaiian
Air Canada (a)
Japan (b)
All Nippon (b)
Korean
Asiana
Air China
China Eas!ern
C hina Southern

Hainan
Cathay Pacific:
China

E"
Philippine
Malaysian
Singppore,
Thai
Qantas
V Aust ralia (b)
Air New Zealand
Air Pacific
Air TahIti Nui
(Il) co mpi!tition
alTt!afly efImj,WIf.fl
(b) applicfllirln
pelUling 10 dimhlllk
(OJII(~liliDn

Tabl~ 4 16.3

The DOT's "aviation policy" • the consolidation of all of the major
inlernational carriers into three collusive groups - is driving an extraord i·
nary transfonnation of the industry's structure , one that will dwarf aU of
the compe titive changes since deregulation. Radical consolidation is a
163. Horan, supra note 128. Ex. 5 al 7,
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fundamentally an ti-market agenda, as the resulting changes are not based
on returns to capital from efficiency/productivity gains. The consolidation that began in 1993 and accele rated dramatically after 2003 resu lted
from large carriers petitioning governments for reduced competition; not
from efficien t carriers displacing inefficient ones or similar "market
force s." Th e E.U.'s " national champion" policy explici tly uses alli ances
to prop up unprofitable flag carriers such as Alitalia , Austrian , SAS and
LOT, and th e Japanese government clearly believes that ATI-facililated
reductions in competi tio n would he lp JAL survive. l 6-I Despite aggressive
pro-consolidation publicity campaigns, private investors have been totally
unwilling to risk their capital on any of the major airline combinations of
the last five years,l65 since the capital markets know that there are no
Significant economic synergies to be exploited, and that the vast majority
of airline mergers have been financial and competitive disasters.]66 This
type of artificial consolidation entrenches o ld-line legacy companies,
could distort domestic competitio n, ]67 and reduces pressures to innovate
and improve productivity.
This counler- revoh.itio n depends on " double marginalization " and
the other arbitrary rules that the DOT has used to re nder the publi c benefits and market power test meaningless, and the counter-revolution
would collapse if ATI applicants were required to use verifiable. casespecific evidence. As the o riginal 1990s alliances demonstrated, traditional evident iary standards are no t an obstacle 10 consolidation proposals that gene rate legitimate economic synergies and consumer benefits
without creating undo market power. But the posl-2003 radicaJ consoli164. See Cenlre for Asia Pacific Aviation, JUpflll Airlines find the fU/!"t of glubal aviation:
.1.J.panf!$e Govemmefll holds the A ci!'l. hllp:Jlwww.centrefora~iahon.comlnew~109l281ja~n

airlines-and·lhe-fulure-of·gJobal·aviatioo.japanese-govemmcnl-holds-t he-aces (Llut ~isiled Ott.
21. 210): Hiroko Tllbochi, Japan A irlines /s Told 10 &ek Ptlb/it: Bailout FUllds. N.Y. TI"iP.$. Ott.
30. 2009. at B2.
165. The Delta-Norlhwest merger was a $Iock swap with no outside financing. Su Ddm.
NQrlh""~SI shuuho/dl!r5 givt green light II) mer8~r, CHlc;;.o.OO TRIUUNE, Scp. 26, 20011, at C5. The
USAi rw~ ys- America West combination was a bank ruptey reorgani7.lI tion combining 11"0 ai rlin es
that would ha~e otherwise liquidated. See Micheline Maynard, US Ainvt.lys and America WtSl
Plt.lrl to Mer8~, N.Y. TIMES. May 20. 2005. at CI. Widtly discussed mergers such as UnitedContinental and British Airways-Iberia could nOI find willing investors. even during the greatest
financial bubble in world history.
166. See Horan, $Upra note 128, al 10. The onJy mergers between large airlines sInce the
1970s wh ere acquisition and imple ment ation cost!; were clearly justified by efficie o cy/produc\i~ '
ilYgains were ones creating large huhs (TWA-Ozark al St.Louis, North west-Republic at Minneapolis, Air France-Air Inter· UTA al Paris) or mergers implemen ted as pari of a miljor
bankruptcy resuuClUring (USAirwa ys-America West, Lufthansa-Sw iss).
167. Carriers such as Delta and Lufthansa are less efficient producers in man y domestic (and
intra-EU) markets rom pared 10 carriers such as Airtran or EasYJCt: the risk is thaI they would
use supra-eomptlilive intercontinental profits 10 dislort competilion against those lower CQSl
carriers in shorthaul markets.
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dation around three globally collusive alliances rests on a foundation of
the willfully false claims embedded in "double marginalization." All rece nt consolidation totally depends on the DOT's insistence that fares automa tically (aU fift een to twenty-five percent whenever ATI grams
reduce competition regardless of market/competitive conditions, thaI
100% of transatlantic consumer welfare gains in the t990s were due to
ATI (and none of the gains were due to carrier productivity or favorabl e
supply/demand conditions). and that a single study of 1990s transatlantic
price changes sponsored by ATl applicants can be used to predict price
changes twe nty years laler in any market anywhere on the globe. 1M By
ruling that "double marginalization" and the other a rbitrary ru les are settled, unchallengeable fact , DOT ex.pects to accelerate approval of the Japan and subsequent ATl cases and gives airlines an ex.tremely low cost
way to create market power and supra-competitive profits worldwide.
Aside from the impact on airline industry structure and consumer
welfare. the counter-revolution replaces the concept of the DOT as an
impartial enforcer of the antitrust laws with airline antitrust e nforcement
based on private, negotiations between th e DOT, the large incumbe nt
airlines, and otber governments. Replacing "evide nce driven antitrust
enforcement" with "bilateral (or policy) driven antitrust enforcement"
gives the DOT much more regulatory power and discre tion than Congress eve r intended, and greatly increases the risk of regulatory capture
by the parties the DOT is supposed to be regulating. In the 1990s the
DOT creatively used its combined antitrust and bilateral negotiation
roles to significantly liberalize international airline markets. If the DOT
is unwilling to abandon " double marginalization" and the counter- revolution against Liberal competition, then perhaps Congress should consider
shifting international antitrust authority to the DOJ , as it did for domestic
aviation.

168. Set Horan, supra nOle 121!. al 12.
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