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Articles 

FAA Approves lATA's Operational Safety Audit 
(IOSA) Program: A Historical Review and Future 

Implications for the Airline Industry 

Lindsey Sabec* 

I. INTRODUCTION 

With the globalization of the airline industry, everyday thousands of 
Americans board planes as ticketed passengers for a U.S. airline when 
the actual travel for all or a portion of the trip may be with a foreign 
carrier's aircraft and crew.1 Following September 11, 2001, the Federal 
Aviation Administration ("FAA") undertook to implement stringent new 
safety and security measures to protect the airline industry and their pas
sengers.2 Accordingly, the burgeoning practice of sharing flights, known 
as "code-sharing," took center stage.3 On July 2, 2004, the FAA an
nounced U.S. airlines may use the universal safety audit program devel
oped by the International Air Transport Association ("lATA") when 
auditing current and prospective foreign code-share partners.4 The lATA 

• JD Candidate 2006, Sturm College of Law, Denver, Colorado. 
1. Don Phillips, U.S. Airlines' 'Handoffs' Raise Safety Concerns: Foreign Partners Come 

Under Scrutiny, WASH. POST, Mar. 7,1999, at A01, available at http://www.iasa.com.aulfolders! 
Saf-ety_Issues!others!code.html; see also OFFICE OF THE SECRETARY & FEDERAL AVIATION AD
MINISTRATION, EXECUTIVE SUMMARY: AVIATiON SAFETY UNDER INTERNATIONAL AGREE
MENTS, Report No. AV-1999-138 (Sept. 30, 1999) [hereinafter EXECUTIVE SUMMARY], available 
at http://www.oig.dot.gov!show_txt.php?id=29. 

2. FEDERAL AVIATION ADMINISTRATION, FISCAL YEAR 2001 FINANCIAL STATEMENTS, at 
8 [hereinafter FAA FINANCIAL STATEMENTS], available at http://www.faa.gov!aba/html_fmlfinst. 
html. 

3. Phillips, supra note 1, at A01. 
4. Press Release, Department of Transportation, FAA Approves of lATA Safety Audit 
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Operational Safety Audit ("IOSA") program is the only globally ac
cepted airline audit process providing internationally recognized audit 
standards.5 

For years, the Department of Transportation ("DOT"), through the 
FAA and the Office of the Secretary of Transportation ("OST"), has re
quired U.S. airlines to audit current and prospective foreign code-share 
partners themselves.6 However, committed to strengthening the air safety 
standards of U.S. airlines, the FAA's recognition of the IOSA program 
no longer requires U.S. airlines to perform audits on code-share partners 
themselves,7 nor do U.S. airlines have to obtain separate audits of foreign 
code-share partners who have been audited by the IOSA program.8 Now, 
the FAA will accept audits performed by IOSA-accredited organizations 
as another method for U.S. airlines to fulfill their responsibility of ensur
ing their code-share partners satisfy international safety standards.9 

Although the FAA will still recognize audits performed by non
IOSA accredited organizations as long as they satisfy FAA standards,lO 
the FAA's approval of the IOSA program provides several new benefits 
to the airline industry, as well as passengers worldwide. In addition to 
providing uniform international audit standards to ensure airline safety 
compliance throughout the world,1l the IOSA program reinforces the 
FAA's commitment to ensuring "a safe, secure, and efficient global aero
space system that contributes to national security and the promotion of 
U.S. aerospace safety."12 Additionally, U.S. airlines will benefit by de
creasing costs, saving time, and reducing the manpower necessary to per
form multiple audits on every prospective foreign code-share partner as 
previously mandated.13 lATA, as an independent international body with 
more than 270 member airlines, international credibility, and access to 
worldwide resources, is well positioned to exert globally recognized audit 

Process (July 2,2004) [hereinafter Dep't of Transp. Press Release], at http://www.dot.gov/affairs/ 
dot9604.htm (last visited Mar. 20, 2005). 

5. SH&E Named Audit Organization for lATA Operational Safety Audit 'IOSA' Program, 
N.Y. Bus. WIRE, May 17, 2004, at http://www.findarticies.com/p/articies/mi_mOEIN/is_2004_ 
May_17/a-i_n6030277. 

6. Dep't of Transp. Press Release, supra note 4, at 1. 

7. Press Release, Federal Aviation Administration, FAA Recognizes International Safety 
Audit Program (July 2, 2004) [hereinafter FAA Press Release], at http://www.faa.gov/apa/pr/pr. 
cfm?id=1867. 

8. Dep't of Transp. Press Release, supra note 4, at 1. 

9. FAA Press Release, supra note 7, at 1. 
10. ld. 
11. ld. 
12. FAA FINANCIAL STATEMENTS, supra note 2, at 8. 
13. EXECUTIVE SUMMARY, supra note 1, at 12-13; see also FAA Press Release, supra note 7, 

at 1. 
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standards.14 Through the IOSA program "the [airline] industry will be in 
a position to achieve the benefits of cost-efficiency through a significant 
reduction in audit redundancy."15 

Accordingly, the FAA's approval of the IOSA program is one of the 
most important steps toward strengthening the air safety standards of a 
U.S. air carrier's foreign code-share partners.16 As Marion Blakey, FAA 
Administrator, stated, "[t]he United States and its aviation partners 
around the world share a commitment to improving global aviation 
safety. This new audit accreditation programme is an important step to
ward achieving a single international set of audit standards that will make 
flying safer. "17 

This article examines the history surrounding the need for individual 
airline safety audits, the FAA code-share safety guidelines, the need for 
standardized audits, the infrastructure and procedure of the IOSA pro
gram, and future implications of the airline industry. 

II. THE AIRLINE SAFETY AUDIT PROBLEM: PRE-IOSA 

A. THE RISE OF CODE-SHARE AGREEMENTS AND PRE-EXISTING 
SAFETY STANDARDS 

In 1999, the U.S. airlines market contained 149 large U.S. airlines 
providing scheduled domestic service.1S However, international markets 
were still virtually untapped, accounting for 21 % of the total passenger 
revenues for the major U.S. airlines.19 However, with the globalization of 
the airline industry, the emergence of code-share agreements is inevitable 
to the viability of the airline industry.2o Accordingly, the practice of code 
sharing has become necessary for international travel in order to create 

14. lATA Plans Ambitious Timetable for Global Audit System, WORLD AIRLINE NEWS, June 
8, 2001, at http://www.findarticles.com!p/articles/mi_mOZCKlis_23_11/ai_75434282 (last visited 
Apr. 4, 2(05). 

15. INTERNATIONAL AVIATION TRANSPORTATION ASSOCIATION, BUSINESS SOLUTIONS: 
lATA OPERATIONAL SAFETY AUDIT (IOSA) [hereinafter BUSINESS SOLUTIONS: IOSA], at 
http://www.ia-ta.orglps/services/iosa1.htm (last visited Mar. 20, 2005). 

16. FAA Approves lATA's Airline Safety Audit Programme, EUROPEAN TRANSPORT Fo. 
RUM, July 7, 2004 [hereinafter ETF], at http://www.transport-forum.com!contentlarticle/detaiU 
7520. 

17. Press Release, International Air Transport Association, FAA Approves lATA's Airline 
Safety Audit Programme (July 5, 2004) [hereinafter lATA Press Release], at http://www.iata.orgl 
pressroorn/pr/2004-07-05-02; see also FAA Press Release, supra note 7, at 1. 

18. EXECUTIVE SUMMARY, supra note 1, para. I, at 1. 
19. ld. 
20. GOVERNMENT AFFAIRS, EXTERNAL RELATIONS DIVISION, INTERNATIONAL AIR TRANS

PORTATION ASSOCIATION, COMMENTS ON THE EUROPEAN COMMISSION CONSULTATION PAPER: 
AIR PASSENGER RIGHTS IN THE EUROPEAN UNION 20 (Mar. 2000) [hereinafter AIR PASSENGER 
RIGHTS]. 
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seamless travel for passengers around the world.21 

Code sharing is a market alliance in which one airline issues tickets 
in its own name for travel to a particular city, but another airline and 
crew provide some or all of the transportation.22 Accordingly, under a 
code-share alliance an airline buys a block of tickets from another air
line23 and places its designator code on the flight operated by the other 
airline.24 Therefore, when the airline issues a ticket using a code-share 
partner, the passenger's ticket reads as if the passenger was flying on the 
U.S. airline for the whole trip even though the passenger transfers to a 
plane flown by another airline.25 For example, a person flying from Den
ver to Frankfurt may read their ticket that says they will depart on United 
flight 264 to Philadelphia and transfer in Philadelphia to United flight 
9199, which will take them to Frankfurt. However, the United flight 9199 
is really Lufthansa flight 418 operated by Lufthansa airlines and crew.26 

Code-share agreements offer substantial benefits to airlines. Not 
only does code-sharing provide passengers with seamless travel service 
throughout the world, it is also profitable for the airlines.27 "In addition 
to enhancing international trade and commerce, air carriers may receive 
substantial profits from code share agreements and market the agree
ments as a 'seamless,' efficient way for passengers to engage in interna
tional travel in an increasingly global air service environment."28 

Between 1994 and 1999, code-share agreements nearly tripled.29 
"One and a half billion passengers have been carried by the world's air
lines up to 1999 and this is expected to double in the first decade of this 
century."30 However, as of 1999, U.S. airlines were primarily collaborat
ing with airlines in Western Europe and other countries with well-estab
lished safety records similar to those of the United States.31 With the 

21. See Phillips, supra note 1, at A01. 
22. Press Release, Department of Transportation, DOT Issues Guidelines for Code-Share 

Safety Audits (Feb. 29, 2000) [hereinafter Guidelines Press Release], at http://www.dot.gov/af
fairsI2000/dot4200.htm. 

23. Phillips, supra note 1, at A01. 
24. Guidelines Press Release, supra note 22. 
25. See Phillips, supra note 1, at A01. 
26. [d. 
27. EXECUTIVE SUMMARY, supra note 1, at i. 
28. [d. 
29. [d. at iii; see also Press Release, House of Representatives Transportation and Infra

structure Committee, Oberstar Commends DOT on Code-Sharing Safety Guidelines But Plan 
Lacks Mandatory Requirements in Oberstar Bill (Feb. 29, 2000) (stating the number of interna
tional code-share agreements has more than doubled in the last five years). 

30. COMMISSION OF THE EUROPEAN COMMUNITIES, COMMUNICATION FROM THE COMMIS. 
SION: A EUROPEAN COMMUNITY CONTRIBUTION TO WORLD AVIATION SAFETY IMPROVEMENT, 
Doc. No. COM (2001) 390 final, para. 2.1.1, at 2 [hereinafter EUROPEAN COMMUNITY 
CONTRIBUTION]. 

31. EXECUTIVE SUMMARY, supra note 1, at iii. 
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growth of international travel, U.S. airlines are now partnering with air
lines from other, less-established, regions of the world where aviation 
safety accident records are not as strong as those of the United States.32 
Accordingly,. "[t]his variability in safety [accident] records shows that ec
onomics and seamless travel ought not to be the sole consideration in 
approving and overseeing code share agreements."33 Accident reports 
are good indicators of safety problems but alone do not necessarily mean 
an aircraft is unsafe.34 

As of 1999, data from an Executive Summary audit, assessing the 
safety of international aviation code-share agreements, indicated airlines 
from less-established regions had significantly more accidents resulting in 
fatalities.35 In the 1944 Chicago Convention, consisting of fifty-two states, 
aviation safety was allocated to individual countries.36 However, the Ex
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safety was not treated as a major factor in the code-share approval pro
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agreement, the DOT assessed whether such an agreement would be in 
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Additionally, as of September 1999, "the FAA had not taken an ac
tive role in the approval or oversight of international code share agree
ments. "39 Although the principal measure of safety of foreign code-share 
partners was through the FAA's International Aviation Safety Assess
ment ("IASA") Program developed in 1992,40 the FAA evaluated the 
safety oversight system of each country, not the safety of its individual 
airlines.41 "The Programme assesse[d] whether a foreign civil aviation au
thority ("CAA") [in each country] complie[d] with the minimum interna
tional standards for aviation safety oversight established by the 
International Civil Aviation Organisation (ICAO)."42 
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32. Id. 
33. Id. at v. 
34. EXECUTIVE SUMMARY, supra note 1, at vi. 
35. See id. at v. 
36. See Convention on International Civil Aviation, Chicago Dec. 7, 1944, at preamble, 

ICAO Doc. 7300/6 (8th ed. 2000), 61 Stat.U80, T.I.A.S. No. 1591 [hereinafter ICAO Preamble], 
available at http://www.yale.edu/lawweb/ava-lon/decade/decad048.htm; see also EUROPEAN COM
MUNITY CONTRIBUTION, supra note 30, para. 2.2.4, at 3. 

37. EXECUTIVE SUMMARY, supra note 1, at vi. 
38. Id. at ii. 
39. Id. at iii. 
40. EUROPEAN COMMUNITY CONTRIBUTION, supra note 30, annex 2, at 14. 
41. .ld. 
42. Id. 
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Chicago Convention for the purpose of regulating and promoting interna
tional civil aviation, specifically establishing standards for security and 
safety issues.43 The 1944 Chicago Convention charged the ICAO with the 
authority to act as an arbiter between code-share partners, investigate 
any situation that presents obstacles to the development of international 
air navigation, and take all steps necessary to maintain safety and regular
ity of international air industry.44 Furthermore, the 1944 Chicago Con
vention established ICAO Standards and Recommended Practices 
("SARPs") designed to ensure a "minimum international standards for 
[civil] aviation safety."45 

Accordingly, the FAA evaluated the safety of each country using 
three categories: Category 1, Category 2, or Category 3. A Category 1 
rating meant the foreign carrier's safety oversight met or exceeded the 
minimum ICAO international standards for safety.46 A foreign code
share agreement was only approved if the foreign air carrier: 

(1) [was] from a country that maintains a Category 1 rating under the FAA's 
IASA program; or (2) [was] from a country that either holds an IASA Cate
gory 2 or 3 rating or has not been assessed by the FAA, and the foreign air 
carrier [was] using aircraft wet leased and operated by a duly authorized and 
properly supervised U.S. carrier or foreign carrier from a Category 1 
country.47 

When a country slipped from a Category 1 rating to a Category 2 or 
3 rating, the code-share arrangement was considered on a case-by-case 
basis.48 If an existing foreign code-share partner fails to meet ICAO stan
dards the FAA formally freezes that foreign code-share partner's opera
tions into the United States and the FAA may heighten surveillance 
inspections on these carriers while they are in the United States.49 If defi
ciencies were uncorrectable within a reasonable time, the FAA would no
tify the DOT and recommend they revoke or suspend the foreign airlines 
operating authority.50 Today, the FAA still uses the IASA program re
taining authority to reassess a CAA at anytime if it believes the minimum 

43. See generally ICAO Preamble, supra note 36. 
44. [d. 
45. See generally ICAO Preamble, supra note 36; see also EUROPEAN COMMUNITY CONTRI. 

BUTION, supra note 30, at annex 2, at 14. 
46. OFFICE OF THE SECRETARY & FEDERAL AVIATION ADMINISTRATION, DEPARTMENT OF 

TRANSPORTATION, CODE-SHARE SAFETY PROGRAM GUIDELINES, at 1 (Feb. 29, 2000) [hereinaf
ter GUIDELINE DETAILS]. 

47. [d. 
48. [d. 
49. FEDERAL AVIATION ADMINISTRATION, OVERVIEW OF THE FEDERAL AVIATION ADMIN

ISTRATION FLIGHT STANDARDS SERVICE: INTERNATIONAL AVIATION SAFETY ASSESSMENT 
(IASA) PROGRAM, at http://www.faa.gov/avr/iasa/iasabr15.htm (last visited Mar. 22, 2005). 

50. [d. 
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ICAO international standards are not being met.51 Yet, in May 2000, the 
FAA eliminated Category 3 deciding only to use Category 1 and Cate
gory 2 rankings.52 

B. THE FIRST DEMAND FOR SAFETY REGULATIONS OF INDIVIDUAL 

CARRIERS IN THE UNITED STATES 

In 1999, there were 196 foreign code-share agreements in existence. 
In a 1999 report, results from the IASA program indicated seventy out of 
ninety-four foreign carriers received a Category 1 rating.53 As of 2001, 
results from the IASA program indicated 40% of countries evaluated by 
the FAA lacked sufficient oversight to ensure the ICAO minimum inter
national standards were met.54 Accordingly, although foreign CAA's 
were directly responsible for overseeing the safety of foreign air transpor
tation by their foreign airlines,55 assessments by the ICAO have revealed 
that many States are facing serious difficulties in fulfilling their safety 
obligations. 56 

In 1998, the ICAO attempted to reconcile these deficiencies by 
launching its own audit program called the Universal Safety Oversight 
Assessment Programme ("USOAP").57 The USOAP was designed to au
dit the level of compliance of States with ICAO SARPs and to ensure 
compliance with the ICAO's minimum international safety standards.58 

Although the USOAP provided a baseline level of compliance, the U.S. 
as well as some other countries, established higher standards. 59 

In September 1999, the DOT was alerted to the need for safety regu
lations of individual airlines amongst foreign code-share partners by the 
devastating crash of SwissAir Flight 111.60 At the time of this tragedy, 
Switzerland had a Category 1 ranking by the IASA.61 Furthermore, Swis
sAir was considered one of the world's safest airlines.62 Flying on this 
fatal Swiss Air flight, through a code-share agreement with Delta Airlines, 
were fifty-three U.S. passengers who had purchased tickets from Delta 

51. EUROPEAN COMMUNITY CONTRIBUTION. supra note 30, annex 2, at 14. 
52. Id. 
53. FEDERAL AVIATION ADMINISTRATION, FAA FLIGHT STANDARDS SERVICE: INTERNA. 

TIONAL AVIATION SAFETY ASSESSMENT (IASA) PROGRAM, Oct. 12, 1999 [hereinafter FAA 
FLIGHT STANDARDS SERVICE], at http://www.faa.gov/avr/iasaiiasaxls.htm. 

54. EUROPEAN COMMUNITY CONTRIBUTION, supra note 30, annex 2, at 14. 
55. GUIDELINE DETAILS, supra note 46, at 1 n.1. See also EUROPEAN COMMUNITY CONTRI· 

BUTION, supra note 30, para. 2.2.4. 
56. EUROPEAN COMMUNITY CONTRIBUTION, supra note 30, para. 2.2.6, at 4. 
57. Id. annex 4, at 16. 
58. Id. 
59. Id. 
60. Phillips, supra note 1, at ADl; see also EXECUTIVE SUMMARY, supra note 1, at 1. 
61. FAA FLIGHT STANDARDS SERVICE, supra note 53. 
62. Phillips, supra note 1; see also EXECUTIVE SUMMARY, supra note 1, at iv-v. 
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Airlines.63 This tragedy signified that "the odds of dying on some foreign 
airlines are many times higher than on U.S. carriers, in part because crew 
training and government oversight can vary widely from country to coun
try."64 Recognizing the American traveler's right to expect the highest 
standards of safety whether flying on a U.S. airline or its foreign code
share partner, the United States government accepted that "there ap
pears to be little correlation between FAA's assessment of the foreign 
regulatory system and the actual safety performance of a carrier."65 Ac
cordingly, the U.S Transportation Secretary, Rodney E. Slater, directed 
the DOT to develop a code-share safety plan to ensure foreign code
share partners meet international safety standards.66 

C. FAA CODE-SHARE SAFETY AUDIT MANDATE AND GUIDELINES 

In 2000, aviation safety became top priority in the United States. In 
addition the FAA's assessment and approval of CAAs through the IASA 
program, the DOT recognized the need to develop a method for U.S. 
airlines to assess individual67 foreign code-share partner's levels of safety 
to ensure Americans knew such foreign airlines were complying with 
ICAO safety standards.68 On February 29, 2000, the U.S. government 
mandated that all U.S. airlines must audit current and prospective foreign 
code-share partners to determine if the code-share service is in the public 
interest.69 

This mandate only applied to "authorized U.S. air carriers certifi-

63. 145 CONGo REC. E1l38 (daily ed. June 7, 1999) (statement of Rep. Oberstar). 
64. Phillips, supra note 1, at A01; see also EXECUTIVE SUMMARY, supra note 1, at ii, iv-v. 
65. Press Release, House of Representatives Transportation & Infrastructure Committee, 

Oberstar Introduces Code-Sharing Bill (May 27, 1999), at http://www.house.gov/transporta
tion_dem-ocrats/press/990527 _ CodeShare.html. 

66. Press Release, Department of Transportation, Secretary Slater Outlines Steps to Assure 
Safety of Code-Share Flights (Dec. 6, 1999) (on file with author) [hereinafter Slater Press Re
lease]; see also 145 CONGo REc. E1l38 (daily ed. June 7, 1999) (statement of Rep. Oberstar); see 
also AIR PASSENGER RIGHTS, supra note 20 (recognizing code-share alliances necessitate com
mon standards to ensure safety for all Americans). 

67. The DOT recognized the need to develop a method for U.S. airlines to assess individual 
airlines because foreign CAA's had the burden of regulating aviation safety of which many had 
serious difficulty fulfilling these regulations. Although the FAA regulated code-share partner
ships in the United States through the IASA program and approved only those airlines with a 
Category 1 rating, the FAA had no personal knowledge as to whether the foreign airlines were 
in fact complying with ICAO safety standards. Accordingly, the only way to ensure foreign code
share partners were complying with ICAO minimum safety standards was to conduct safety au
dits individually. See Guidelines Press Release, supra note 22; see also Slater Press Release, 
supra note 66 (outlining guidelines to ensure safety of code-share flights). 

68. Guidelines Press Release, supra note 22. 
69. Torn Ballantyne, Safety Audits: Numbers Becoming 'Unmanageable', ORIENT AVIA· 

TION, May 2001, at 3, at http://www.orientaviation.com!pageslback_issues/01_0510A_ V8N7_ 
safety _audits.html. 
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cated under 14 CFR Part 121."70 This regulation specifies operating re
quirements for certain passenger airlines, which includes most major 
airlines,71 and establishes the operating requirements of U.S. airlines in 
compliance with ICAO's SARP requirements.72 As a result of this man
date, all U.S. airlines certified under 14 CFR Part 121 seeking or utilizing 
a foreign code-share partner were required to develop an approved code
share safety audit program providing for periodic on-site safety audits of 
foreign code-share carriers and in compliance with applicable ICAO 
safety standards.73 Not only were U.S. airlines required to audit foreign 
code-share partners themselves, but also each U.S. airline's code-share 
safety audit program required the FAA's and OST's authorization.74 The 
FAA and the OST were required to review each audit program to ensure 
U.S. airlines were conducting these audits correctly.75 Accordingly, if an 
airline refused to conduct an audit, the FAA would deny such airline's 
code-share application until such airline complied.76 This mandate only 
required U.S. airlines audit foreign code-share partners, not domestic 
code-share partners.77 

Once an airline developed a code-share safety audit program, the 
FAA and OST reviewed each airline's audit program to ensure the pro
gram provided an acceptable means of determining the levels of safety 
maintained by the foreign carrier.78 In February 2000, the DOT issued 
"Code-share Safety Audit Program Guidelines" ("Guidelines"), devel-

70. GUIDELINE DETAILS, supra note 46, at 2. 
71. FEDERAL AVIATION ADMINISTRATION, INFORMATION FOR AIR CARRIERS USING PART 

139 AIRPORTS, at http://www.faa.gov/arp/certificationipartpart139/carriers.cfm (last visited 
March 20, 2005). 

72. Title 14 CFR Part 121 established regulations for domestic and international commer
cial air transport. Specifically, the aircraft certification is available to all airlines; however, such 
airline in order to conduct operations in the U.S. must be authorized by the Administrator and 
issued an Air Carrier Certificate. Furthermore, part 121.1 prescribes rules governing airlines 
holding an Air Carrier Certificate or Operating Certificate under Part 119. Accordingly, part 119 
provides the certifications, authorizations, and prohibitions applicable to airlines. Part 119.33 
establishes general requirements providing that "[a] person may not operate as a direct air car
rier unless that person-(I) Is a citizen of the United States; (2) Obtains an Air Carrier Certifi
cate; and (3) Obtains operations specifications that prescribe the authorizations, limitations, and 
procedures under which each kind of operation must be conducted." See Operating Require
ments: Domestic, Flag & Supplemental Operations, 14 c.F.R. § 121 (2005); Certification: Air 
Carriers and Commercial Operators, 14 C.F.R. § 119 (2005). 

73. See GUIDELINE DETAILS, supra note 46, at 2; Guidelines Press Release, supra note 22 
(stating only airlines from countries with Category I ratings from the FAA satisfy ICAO stan
dards for safety oversight). See generally ICAO Preamble, supra note 36 (discussing ICAO 
standards). 

74. GUIDELINE DETAILS, supra note 46, at 2. 
75. [d. 
76. Guidelines Press Release, supra note 22. 
77. [d. 
78. See id. 
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oped by the FAA and OST, to provide a method for U.S. airlines to as
sess the safety of their foreign code-share partners.79 

The Guidelines established the minimum necessary elements for 
U.S. airlines to incorporate in their code-share safety audit programs as 
well as the content of the Audit Report and the content of the Compli
ance Statement.80 The Guidelines provided that, at a minimum, a U.S. 
airline's code-share safety audit program should address: 

[1] Methodology and approach; [2] Specific operational areas to audit; [3] 
Criteria for defining satisfactory audit results; [4] System for reporting and 
correcting findings; [5] Monitoring system; [6] Auditor qualification and au
thorization; [7] Audit frequency (including the process for auditing code
shares in existence when the guidelines are put in place).81 

The Guidelines provided a detailed description of the applicable re
view standards for each element.82 

If the FAA and OST approved a U.S. airline's code-share safety au
dit program, the DOT issued a letter of acceptance to the U.S. airline.83 
Upon receipt of the letter of acceptance, the Principal Operations Inspec
tor ("POI") of each U.S. airline was required to incorporate the accepted 
safety audit program into its operating manual84 and record such date of 
incorporation in the Program Tracking and Reporting Subsystem 
("PTRS") as provided by 14 CFR part 121, section 121.133.85 The POI 
was required to review the currency of the accepted U.S. airline's code
share safety audit program at least once a year and record this date in the 
PTRS.86 If the POI deemed the program not current during this review, 
then the POI was required to "provide the necessary follow-up actions to 
ensure currency and enter the date of the revision in the manual required 
by section 121.133 making it current."87 However, if the FAA and OST 
deemed a safety audit program unacceptable, then the FAA and OST 
would return the program to the U.S. airline with specific reasons for 
their findings in writing and the U.S. airline had to take corrective 

79. See GUIDELINE DETAILS, supra note 46, at 2-4; see also Guidelines Press Release, supra 
note 22. 

80. See GUIDELINE DETAILS, supra note 46, at 2. 
81. See id. at 3 (detailing the standards for U.S. carrier review of its U.S. code-share service 

on the foreign code-share carrier). 
82. Id. at 3-8. 
83. GUIDELINE DETAILS, supra note 46, at 3; see also HANDBOOK BULLETIN FOR AIR 

TRANSPORTATION CODE-SHARE AUDIT PROGRAMS, Doc. No. HBAT 00-12, para. 2.B, at 1, July 
7, 2000, at http://www.faa.gov/avr.afs.hbatlhbatl.htm. 

84. Id. 
85. Id. para. 3.A, at 2 (providing detailed instructions to the POI as to which activity codes 

to use in the PTRS input). 
86. Id. para. 3.B, at 2. 
87. Id. 
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action.88 

Once a U.S. airline established an approved code-share safety audit 
program, the U.S. airline was thereafter required by the DOT to conduct 
initial and periodic audits of both current and prospective foreign code
share partners.89 U.S. airlines were only permitted to conduct audits and 
submit code-share applications for foreign airlines from countries with a 
Category 1 rating from the FAA.90 

U.S. airlines were required to conduct audits on one-fourth of their 
pre-existing foreign code-share partners during each quarter of the year 
and provide an Audit Report detailing the results of the audit to the FAA 
and OST within forty-five days of each audit.91 For existing code-share 
partners not certificated under 14 CFR Part 129,92 "the U.S. air carrier 
should perform an audit of the foreign air carrier within 90-days following 
DOT's code-share program implementation. Thereafter, the U.S. air car
riers would conduct a follow-up audit of each foreign code-share partner 
at least once every 24-months .... "93 Additionally, the U.S. airline should 
provide the findings of such an audit to the foreign carrier no "later than 
24 hours following such a determination. "94 

The content of the U.S. airline's safety audit report was confidential 
and required to adhere to the requirements established in the "Code
share Safety Program Guidelines. "95 

As before, to obtain authority for a U.S. code-share service, the 
DOT had to make a public interest determination about the safety of the 
foreign code-share partner.96 Accordingly, as part of their application, 
each airline was required to submit a signed and dated Compliance State
ment with their Audit Report to the FAA and OST, demonstrating an on
site safety audit was conducted on the foreign code-share carrier and the 
foreign code-share carrier complied with the applicable ICAO interna-

88. GUIDELINE DETAILS, supra note 46, at 3. 
89. [d. at 2. 
90. Guidelines Press Release, supra note 22. 
91. GUIDELINE DETAILS, supra note 46, at 9; see also Guidelines Press Release, supra note 

22. 
92. Title 14 CFR part 129 provides in pertinent part that "no foreign air carrier may operate 

any aircraft within the United State unless that aircraft carries current registration and airworthi
ness certificates issued or validated by the country of registry and displays the nationality and 
registration markings of that country." 14 C.F.R. § 129.13(a) (2005). 

93. GUIDELINE DETAILS, supra note 46, at 7; see also Guidelines Press Release, supra note 
22. 

94. GUIDELINE DETAILS, supra note 46, at 8. 
95. [d. 
96. [d. at 1-2 (considering reciprocal agreements, impact on competition, the financial 

strength of the foreign carrier, and finally safety to determine if a code-share partnership is in 
the public interest). 
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tiona I safety standards within forty-five days of completion of the audit.97 

The content of the Compliance Statement was required to adhere to the 
minimum standards provided in the Guidelines.98 Prior to approval of the 
application, "[t]he FAA will review whether the U.S. airline applicant is 
carrying out audits in accordance with the U.S. carrier's [audit] program, 
will review the audit report and will consult other relevant safety-related 
information"99 and report its position to OST.100 The OST will consider 
approving an application based on economic and policy grounds but only 
after approval by the F AA.101 Assuming no issues remain, OST will then 
issue a decision to the U.S. air carrier on the proposed code-share 
application.lo2 

D .. THE SECOND DEMAND FOR SAFETY REGULATIONS OF INDIVIDUAL 

CARRIERS IN THE UNITED STATES 

In 2001, only a year after the DOT's mandate, the airline industry 
began calling for global standards, complaining the volume of safety au
dits conducted by individual operators was unmanageable.103 Unfortu
nately, the demand for airline safety around the world resulted in a 
mushrooming of audits, costing the airline industry millions.104 The Flight 
Safety Foundation ("FSF")1°5 estimated more than 10,000 airline audits 
were conducted each year. I06 Other estimates suggest the number of an
nual airline audits was far greater.107 In 2001, the lATA estimated the 
number of annual airline audits was as high as 70,000 a year and still 
growing.I08 Moreover, the lATA estimated safety audits cost about $3.6 
billion a year.1°9 

In addition to an airline's own safety audits and thorough checks by 
their own government's civil aviation regulator, several other groups con-

97. GUIDELINE DETAILS, supra note 46, at 2, 9; see also Guidelines Press Release, supra 
note 22. 

98. GUIDELINE DETAILS, supra note 46, at 9. 
99. Guidelines Press Release, supra note 22. 

100. GUIDELINE DETAILS, supra note 46, at 10. 
101. ld. 
102. ld. at 11. 
103. Ballantyne, supra note 69, at 2-3. 
104. INTERNATIONAL AIR TRANSPORT ASSOCIATION, lATA Plans Ambitious Timetable for 

Global Audit System, WORLD AIRLINE NEWS, June 8, 2001 [hereinafter lATA Ambitious Timeta
ble], at http://www.findarticies.comlp/articles/mi_mOZCKlis_23 _111ai_75434282. 

105. FSF is an independent, non-profit international organization providing a neutral forum 
for the aviation industry to meet and discl,lsS safety concerns. See FLIGHT SAFETY FOUNDATION, 
Welcome, at http://www.flightsafety.orglhome.html. 

106. Ballantyne, supra note 69, at 2. 
107. lATA Ambitious Timetable, supra note 104. 
108. ld. 
109. ld. 
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ducted reviews.110 For example, the ICAO conducted safety audits at a 
state level, the lATA conducted safety audits for prospective new mem
bers, and eventually all its members, global airline alliance members con
ducted their own audits, and prospective code-share partners conducted 
safety audits on each other.111 Moreover, as Leroy Keith, Association of 
Asian Pacific Airlines' ("AAPA") technical director, said, "[e]very audit 
by these people basically has the same parameters and the same outcome 
in mind. Our [member] airlines have expressed concern about the num
ber of audits required .... "112 As such, it was not long before many in the 
airline industry were concerned about the proliferation of airline safety 
audits.113 Although "[t]he credibility of [the] industry and its continued 
high degree of acceptability" necessitates safety audits, airlines began 
complaining that the volume of audits were growing too large, thus, di
verting attention from critical daily tasks and resulting in significant cost 
expenditures, the airline industry simply could not afford.114 "After three 
years of crisis, the need for fundamental change [became] critical."115 

Although prior attempts by individual governments (i.e., DOT's 
guidelines and mandatory audits) and the ICAO, through the USOAP, to 
implement safety standards created new concerns, the airline industry 
still dreamed of developing worldwide standards for airline safety au
dits.116 As the chairman and president of the FSF, Stuart Mathews, stated 
"[w]e would like to see carriers evaluated, once a year or every two years, 
by a competent and qualified aUditing team working to a standard every
one could accept."117 Discussions amongst several prominent airlines and 
airline associations, including United as well as other U.S. airlines and 
European Airlines Association members, suggested the best path to 
achieving global standards for safety audits would have to be through 
lATA and ICAO because these organizations "have the clout to bring 
together airlines and states to design an internationally acceptable 
model."118 Little did the airline industry know that a worldwide standard 
for airline safety audits was in the midst of development by IATA.119 

110. Ballantyne, supra note 69, at 1. 
111. ld. 

112. Ballantyne, supra note 69, at 1-2. 
113. lATA Ambitious Timetable, supra note 104; see also Ballantyne, supra note 69, at 1. 

114. Ballantyne, supra note 69, at 1-2. 
115. Giovanni Bisignani, lATA Director General & CEO, Address at the McGill Worldwide 

Conference on Current Challenges in International Aviation (Sept. 25, 2004), available at http:// 
www.iata.orgJpre-ssroomlspeeches/2004-09-25-01.htm. 

116. See generally Ballantyne, supra note 69. 
117. ld. at 2. 
118. ld. 

119. ld. 
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III. BIRTII OF A NEW SAFETY AUDIT PROGRAM 

As airlines were calling for internationally recognized standards for 
airline safety audits, lATA was already collaborating with the FSF as well 
as other key players positioned to shape new policy in an attempt to de
velop worldwide standards for airline safety audits.120 Even prior to the 
DOT's launch of the Guidelines, lATA and its member airlines were dili
gently working to improve safety in the airline industry.121 

A. lATA: WHO ARE THEY AND WHAT Do THEY Do 

For years, lATA has influenced the airline industry worldwide "to 
meet airline requirements for safety, efficiency, and functionality."122 Un
like the leAO and other prominent aviation agencies that are govern
ment-owned, the lATA is an independent international body.123 Founded 
in 1945, the lATA currently consists of more than 270 member airlines 
from approximately 140 nations,124 charged with the goal and ambition to 
improve the level of safety worldwide.125 lATA receives most of its fund
ing by marketing its products and services to its member airlines.126 Since 
1945, lATA's reputation in the airline industry has grown as lATA pio
neered the global aviation industry by cooperating with the leAO, pro
viding the leAO with airline input as it drafted its SARPs, and serving 
the stated policies of most of the world's governments.127 lATA, through 
its global influence, credibility, and access to worldwide technical re
sources, is well positioned to implement global audit standards and re
duce costs industry-wide.128 

Although industry shocks, such as the terrorist attacks, awakened 
uncertainty in the airline industry and left the airline industry drowning in 
one of the most difficult business environments of recent times, lATA has 
undertaken many initiatives to promote regulatory change within the air-

120. Ballantyne, supra note 69, at 2; see also INTERNATIONAL AIR TRANSPORTATION ASSOCI
ATION, 2004 ANNUAL REPORT 8-11 (2004) (discussing lATA's collaboration in order to modern
ize the industry's safety and regulatory framework). 

121. See generally AIR PASSENGER RIGHTS, supra note 20. 
122. lATA ANNUAL REPORT, supra note 120, at 26. 
123. See generally lATA Ambitious Timetable, supra note 104. 
124. INTERNATIONAL AIR TRANSPORTATION ASSOCIATION, lATA HISTORY: lNTRODU=ION 

[hereinafter lATA HISTORY], at http://www.iata.orglaboutlhistory.htm (last visited Nov. 12, 
2004). 

125. Trigger Points: Interview with Guenther Matschnigg, Senior Vice President, lATA Safety, 
Operations & Infrastructure, AIR SAFETY WEEK (Aug. 23, 2004), available at http://www.find
artic1es.comlp/artic1es/mi_mOUBT/is_33_18/ai_n6270156/print (last visited Nov. 12, 2004). 

126. lATA HISTORY, supra note 124. 
127. Id. 
128. lATA Ambitious Timetable, supra note 104. 
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line industry.129 For example, the sense of urgency for new security mea
sures following September 11, 2001 precluded the development of 
"international harmonisation."130 As such, lATA, recognizing safety is es
sential to the vitality of the airline industry and believing fundamental 
reform must continue, has committed to improving global aviation safety 
through efficiency, reducing costs, focusing on best practices, and promot
ing the exchange of information.131 

In 2003, lATA launched a six-point integrated global safety program, 
which included the IOSA program.132 The IOSA program allows lATA 
to be involved directly in establishing and managing improvements in 
safety and efficiency within the aviation industry while also reducing in
dustry costS.133 In 2001, lATA began developing the IOSA program in 
order to meet two aviation industry needs: cost-effectiveness J and 
safety.134 

Following two years of intense development and collaborating with 
key policy makers, airlines, and international aviation experts,135 IOSA 
introduced to the airline industry a single, common airline audit stan
dard.136 After collaboration with organizations such as the ICAO, the 
FAA, the FSF, and Europe's Joint Aviation Authority ("JAA"), the 
lATA was finally able to launch the IOSA program to provide a stan
dardized audit program with internationally recognized standards for the 
purpose of improving worldwide operations while streamlining opera
tional audits.137 Although the FAA and the ICAO have been involved in 
the development of the IOSA program from the beginning, only after 
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structured audit methodology, and elimination of audit redundancy re
sulting in cost reduction.140 Accordingly, lATA claims, "[a]n airline that 
has been audited to full conformity with IOSA standards makes a clear 
positive statement about the integrity of its operations and its ability to 
manage associated riskS."141 To get the IOSA program off to a positive 
start, lATA will also absorb all 2004 program costs.142 

B. IOSA PROGRAM: INTERNAL STRUCTIJRE 

The lOS A program is designed to assess the operational, manage
ment, and control systems of an airline by auditing the following opera
tional areas: (1) Corporate Organisation & Management; (2) Flight 
Operations; (3) Operational ControlJFlight Dispatch; (4) Aircraft Engi
neering & Maintenance; (5) Cabin Operations; (6) Aircraft Ground Han
dling; (7) Cargo Operations; and (8) Operational Security.143 lATA 
structured the IOSA program "[t]o ensure integrity, quality, and over
sight" of the IOSA program.144 Accordingly, IOSA's internal structure 
consists of multiple entities, including lATA, Audit Organizations, En
dorsed Training Organizations, and the IOSA Oversight Committee.145 

lATA's main role is to provide ongoing quality oversight of the 
IOSA program. Specifically, "lATA oversees the accreditation of Audit 
Organizations and Endorsed Training Organizations, ensures continuous 
development of the IOSA Standards and Recommended Practices and 
manages the central database of IOSA Audit Reports."146 Additionally, 
lATA maintains the IOSA Registry,147 which is a list of current airlines 
that have been successfully audited under IOSA.148 Any airline can ac
cess the IOSA Registry.149 

Under the IOSA program, accredited Audit Organizations15o 

140. lATA Press Release, supra note 17. 
141. ld. It is still unclear who will pay after 2004. 
142. lATA ANNUAL REPORT, supra note 120, at llhttp://I. 
143. lATA Press Release, supra note 17; see also IOSA COMMONLY ASKED QUESTIONS, 
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145. IOSA COMMONLY ASKED QUESTIONS, supra note 134, at 4. 
146. INTERNATIONAL AIR TRANSPORTATION ASSOCIATION, WHAT WE Do: IOSA ROLE, at 
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tive Committee Working Paper, A35-Wpn3 (July 7, 2004) [hereinafter lATA Safety Audit]. 
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throughout the world conduct operational safety audits of U.S. and non
U.S. carriers, as well as U.S. carrier's foreign code-share partners.l51 
IOSA is designed to conduct audits in a standardized and consistent man
ner.l52 Therefore, when an Audit Organization seeks IOSA accreditation, 
lATA uses standards published in the IOSA Program Manual to accredit 
Audit Organizations.l53 Currently, the IOSA program consists of six ac
credited Audit Organizations, housing more than 120 experienced avia
tion auditors who conduct the reviews.154 IOSA auditors only receive 
approval if they successfully complete an intense training and qualifica
tion process by Endorsed Training Organizations.l55 Individual airlines 
are encouraged to select an Audit Organization they feel most comforta
ble using.156 lATA provides no pricing guideline to its Audit Organiza
tions but, rather, allows them to set their own pricing based on, inter 'alia, 
geographical location, airline size, and facilities.157 To ensure auditors ad
here to IOSA standards when conducting audits, the IOSA auditors are 
required to follow detailed guidance provided in an operations manual 
called the IOSA Auditor Handbook.l5s 

Finally, the IOSA Oversight Committee ("IOC") functions to ensure 
the IOSA program maintains a "high level of quality and standardiza
tion."l59 Reporting indirectly to the lATA Board of Governors, the lac 
is comprised of representatives from twenty-five member airlines as well 
as ten regulatory authorities.l60 IOC current members include "repre
sentatives for the regulatory authorities of Australia (CASA), Canada 
(Transport Canada), China, European Union, France (DGAC), Scandina
via, and the United States (FAA)."16l 

C. IOSA PROGRAM: PROCEDURE STRUCTURE 

An airline does not have to be an lATA member in order to seek an 
IOSA audit162 and there is no indication this will change in the future. 

151. FAA Recognizes International Safety Audit Program, FAA INTERCOM, Aug. 2004, at 3; 
see also IOSA COMMONLY ASKED QUESTIONS, supra note 134, at 7. 

152. BUSINESS SOLUTIONS: IOSA, supra note 15. 
153. IOSA COMMONLY ASKED QUESTIONS, supra note 134, at 5. 
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The IOSA program is available to all airlines,163 thus preventing the inef
ficient need for multiple airline audits. However, beginning in 2005, for 
those new airlines interested in joining lATA, submission to an audit by 
the IOSA program will be required.164 At that time, new airlines will be 
required to submit to an 10SA standardized "New Member Entry Au
dit," which is not a full-audit as described above.16S Once a new airline 
successfully completes this, it may become an lATA member.166 Because 
the "New Member Entry Audit" is not a full 10SA audit, the airline is 
thereafter required to seek a full 10SA audit within a two-year period.167 

An airline applicant may initially submit to a full 10SA audit to satisfy 
lATA new Member Entry requirements.168 Furthermore, the 10SA pro
gram requires the airline's subsidiaries holding an air operator certificate 
must also submit to an 10SA audit.169 

Before submitting to an audit, the airline and the Audit Organization 
enter into an Audit Agreement.170 Upon completion of an 10SA audit, a 
closing meeting is held on site at the audited airline's premises at which 
time the audited airline is given an interim audit report by the Audit Or
ganization.171 Thereafter, the Audit Organization is required to submit an 
10SA Audit Report to the audited airline within fifteen business days 
from the completion of the audit. l72 If an airline does not satisfy all the 
lOS A standards, the airline must develop a corrective action plan and has 
twelve months to clear all the audit findingsY3 Only after an audited 
airline fully clears all the findings and conforms to the IOSA standards is 
the airline registered as an 10SA Operator and entered into the lATA 
Registry.174 At this point, lATA issues a formal dated certificate of regis
tration to the airlineYs An airline's registration is only valid for twenty
four months from the date of the completion of the audit at which time 
lATA provides renewal notification to the airline operator.176 

163. lATA Press Release, supra note 17; see also IOSA COMMONLY ASKED QUESTIONS, 

supra note 134, at 2. 

164. IOSA COMMONLY ASKED QUESTIONS, supra note 134, at 2-3. 
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D. FUTURE IMPLICATIONS 

As of September 2003, twenty IOSA airline audits had been con
ducted.177 By January 1,2006, all lATA Member Airlines will be audited 
to IOSA standards.178 IOSA will replace most code-share audits today by 
providing a system of audit sharing.179 Prior to the IOSA program, when 
a code-share agreement was contemplated an operational audit had to be 
conducted by one or both carriers to ensure operational integrity.180 

Now, when a code-share agreement is contemplated with an existing 
IOSA Operator, no additional audit is necessary of prospective code
share partners if that carrier has already been audited and demonstrated 
they are in compliance with IOSA standards.181 Accordingly, a registered 
IOSA airline has the opportunity for a range of shared commercial op
portunities.182 Moreover, through the IOSA program, "the industry will 
be in a position to achieve the benefits of cost-efficiency through a signifi
cant reduction in audit redundancy."183 

Given the IOSA program has proven to compliment the ICAO 
USOAP's effort to optimize aviation safety,l84 IOSA is gaining vital in
dustry support as an acceptable evaluation system for conducting audits 
by applying worldwide standards.18s For IOSA, the benefits are clear and 
the future is very promising.186 However, while the FAA is trying to en
sure the safety and security of American passengers, the question of lia
bility and monetary ramifications remain unanswered with American 
travelers and in the law community. 

IV. CONCLUSION 

Today, roughly fifty million international passengers a year are pay
ing for their ticket through a particular airline, but are using at least two, 
sometimes five or more, airlines to complete some, or all, of their jour
ney.187 Moreover, nearly 300 airlines have formed code-share alliances 
accepting each other's tickets on a reciprocal basis.188 Furthermore, more 
than 70,000 audits are conducted yearly to ensure global aviation safety. 
Even with the staggering number of audits, the IOSA program is esti-

177. lATA Safety Audit, supra note 148, para. 1.2, at 2. 
178. IOSA COMMONLY ASKED QUESTIONS, supra note 134, at 2. 
179. ld. at 3. 
180. ld. at 4. 
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186. lATA Safety Audit, supra note 148, para. 5.3, at 3. 
187. lATA HISTORY, supra note 124. 
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mated to save billions of dollars by reducing the number of audits con
ducted by airlines each year as well as save lives by providing globally 
recognized safety standards.189 

In these difficult times, it cannot be overlooked that the fear of trav
eling still exists. Yet, the FAA's recent acceptance of the IOSA program 
attempts to offer assurance to American passengers of the organization's 
commitment to improving global international safety.190 Although liabil
ity and monetary concerns remain amongst American travelers and in the 
minds of lawyers, the FAA through the IOSA program has provided yet 
another method for ensuring an even safer, more secure, and more effi
cient global aerospace system that contributes to national security and 
the promotion of the U.S. aerospace safety.191 

189. lATA Ambitious Timetable, supra note 104. 
190. lATA ANNUAL REPORT, supra note 120, at llhttp://I. 
191. ETF, supra note 16. 
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You Are Not a Lawyer: Does Representation of 
Carriers by Non-Lawyers in Federal Motor Carrier 

Safety Administration Enforcement Cases 
Constitute the Unauthorized Practice of Law? 

Osman E. Nawaz* 

I. INTRODUCTION 

Seven years, four years of undergraduate education and three years 
of graduate schooling can potentially lead to a Juris Doctor ("JD") or law 
degree.1 Obtaining the JD typically comprises the most important prereq
uisite for aspiring lawyers in the United States.2 In order to gain admis
sion to most states' Bars, a candidate must receive his or her JD from an 
ABA approved law schooP Additionally, a candidate must pass the 
state's Bar exam and convince the Bar that the applicant is of good moral 
character.4 If a candidate can successfully accomplish these three things, 
the individual will likely obtain a Bar card allowing the candidate to prac-

* JD Candidate 2005, Sturm College of Law, Denver, Colorado. 
1. AMERICAN BAR ASSOCIATION, WHEN You NEED A LAWYER, at http://www.abanet.org/ 
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tice law in a particular state. If someone attempts to practice law without 
a license, such person faces criminal penalties ranging from monetary 
fines to potential jail time.5 

On the whole, most states prohibit the practice of law by those who 
do not meet requirements set by the state Bar.6 This prohibition, referred 
to as the "unauthorized practice of law," makes it illegal for anyone who 
does not comport with state Bar requirements to render legal advice or 
assistance.7 But, what actually constitutes the practice of law? The answer 
to that question remains unclear and with an increasing number of rights 
determined in federal and state agencies, where the line is drawn for un
authorized practice of law issues within the various federal and state 
agencies poses an even more uncertain inquiry. 

Administrative adjudication and agency proceedings of various types 
have evolved to become critical pieces of the United States system of 
government.8 The evolution and importance of agencies arose, in part, 
from overcrowded court dockets, increased litigation costs, and an over
worked U.S. government system.9 The paramount importance of adminis
trative agencies in the year 2005 is without question - agencies have very 
real power and control over important rights of both businesses and 
individuals.10 

In contrast to earlier attitudes that there was a de minimis risk of 
harm from unauthorized practice in front of administrative agencies, seri
ous concerns now surround agency practice because of the powers today's 
agencies possess.ll So, where does an agency's power come from? Agen
cies are delegated their power by Congress, or in the case of a state 
agency, by the state legislature, to act as agents for the executive branch 
of government,12 The delegation of power comes from an enabling stat-

5. Jay M. Zitter, What Constitutes the Unauthorized Practice of Law by Paralegal, 109 
A.L.R. 5th 275 (2004). 

6. See Leef, supra note 2; but see Rees M. Hawkins, Not "If," But "When" and "How": A 
Look at Existing De Facto Multidisciplinary Practices and What They Can Teach Us About the 
Ongoing Debate, 83 N.C. L. REV. 481, 482 (2005) (all states except Arizona have unauthorized 
practice of law statutes; Arizona chose not to renew its statute after it expired several years ago). 

7. Leef, supra note 2. 
8. See JOHN H. REESE & RICHARD H. SEAMON, ADMINISTRATIVE LAW PRINCIPLES AND 

PRAGnCE 8-10 (2d ed. 2003). 
9. Id.; see also Gregory T. Stevens, Note, The Proper Scope of Nonlawyer Representation 

in State Administrative Proceedings: A State Specific Balancing Approach, 43 V AND. L. REV. 245, 
245-46 (1990). 

10. See Stevens, supra note 9, at 273-74. 
11. JOHN H. REESE & RICHARD H. SEAMON, ADMINISTRATIVE LAW PRINCIPLES AND 

PRAGnCE 7-10 (2d ed. 2003) (agencies can determine many significant rights of individuals and 
businesses alike, such as drivers' licenses, operating licenses for businesses, and health certifica
tion for restaurants). 

12. LEGAL INFORMATION INSTITUTE, ADMINISTRATIVE AGENCIES: AN OVERVIEW, at http:// 
www.law.co-rnell.edultopics/administrative.html (last visited May 24, 2005). 
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ute.13 Enabling statutes govern, inter alia, what authority an agency has, 
for example, with respect to adjudication and rulemaking.14 In regard to 
representation in agency proceedings, ideally, an agency's enabling stat
ute will prescribe the proper scope of both lawyer and non-lawyer repre
sentation of clients in front of an agency. Representation by non-lawyers 
is acceptable and in some of the larger agencies non-lawyer representa
tion occurs with great frequency.1 5 However, other agencies limit non
lawyer representation more narrowly.16 In any event, when non-lawyers 
acting without permission, permission which is not granted through an 
enabling statute, attempt to perform acts that are dubiously tasks usually 
performed by a lawyer, questions of the unauthorized practice of law 
arise. Many agencies' enabling statutes fail to define with specificity what 
a non-lawyer can and cannot do within the agency, thereby causing this 
issue to ariseY As such, this results in a nebulous, gray area of how to 
precisely define the practice of law or identify the unauthorized practice 
of law. 

This Note attempts to answer the elusive question of what consti
tutes the unauthorized practice of law within an agency, but, more specifi
cally analyzes the unauthorized practice of law issue within the context of 
one particular case before the United States Department of Transporta
tion Federal Motor Carrier Safety Administration ("FMCSA"): In the 
Matter Of Boomerang Transportation, Inc. IS Briefly, the Boomerang mat
ter involved a truck company that violated FMCSA regulations; Boome
rang retained a non-lawyer safety consultant who assumed 
responsibilities of representation against the alleged violations.19 The 
safety consultant sent a "Reply" to the agency thereby precipitating the 
FMCSA Field Administrator for the Midwestern Service Center to raise 
the unauthorized practice of law question.20 

A definitive answer as to whether or not the representation was in 
fact the unauthorized practice of law never came to fruition because 
Boomerang ultimately engaged legal counsel and eventually settled the 

13. WILLIAM F. Fox, UNDERSTANDING ADMINISTRATIVE LAW 3 (4th ed. 2000). 
14. Id. 
15. Id. at 229-30 (for example, the Internal Revenue Service allows qualified C.P.A.'s to 

appear as 'enrolled agents'). 
16. Id. 
17. The Boomerang Transportation, Inc. matter raises this exact situation - the Federal Mo

tor Carrier Safety Administration's ("FMCSA") enabling statute does not clearly delineate, or 
for that matter address, non-lawyer representation - and as such has been the catalyst for this 
Note. 

18. In re Boomerang Transportation, Inc., FMCSA 2004-17485 (2004). 
19. In re Boomerang Transportation, Inc., FMCSA 2004-17485-1 (2004) (Field Administra

tor's Motion to Strike Respondent's Reply and Request for Advisory Opinion). 
20. Id. 
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case.21 But, prior to the case's settlement, the issue in the Boomerang 
matter went for consideration before the FMCSA Office of Hearings.22 
This leads to speculation and thoughts about what if, what if the issue was 
carried through to a decision by the Office of Hearings. Where would the 
Office of Hearings draw the line between acceptable and unacceptable 
non-lawyer representation in FMCSA proceedings? Despite the issue 
rendering itself moot due to Boomerang's retention of a licensed attor
ney,23 the question remains one of significant value and is the crux of this 
Note. 

Prior to analyzing the Boomerang Transportation, Inc. circumstances, 
this Note reviews and discusses unauthorized practice of law issues in 
general, beginning with an attempt to define the "practice of law" and 
following with a description of the agency in which the Boomerang mat
ter took place. 

II. DEFINING THE PRACfICE OF LAW 

Generally, the practice of law involves the giving of legal advice and 
instruction to clients in order to inform them of their rights and obliga
tions; the preparation and drafting of legal documents requiring knowl
edge of legal principles not possessed by ordinary laymen; and the 
appearance or representation on behalf of clients in court proceedings 
such as lawsuits or in legal negotiations before public tribunals which pos
sess power and authority to determine rights.24 

According to some courts and scholars, the crucial factor in deter
mining if an action constitutes the unauthorized practice of law is whether 
performance of the action involves an application of legal knowledge, 
skill, and expertise.25 The Fifth Circuit Court of Appeals defined the 
practice of law as "any service requiring the use of legal skill or knowl
edge."26 The state of Illinois followed the same line of reasoning but ex
panded upon this determination and held that an attorney need not 
necessarily appear in court to engage in the practice of law; the court 
went on to say that acts such as giving advice or rendering services requir
ing use of any degree of legal knowledge or skill may implicate the rule 

21. Id. 
22. Id. 
23. In re Boomerang Transportation, Inc., FMCSA 2004-17485-5 (2004) (Notice of Entry of 

Appearance). 
24. 7 AM. JUR. 2D Attorneys at Law § 118 [hereinafter Attorneys at Law]; see e.g., State ex 

rei. State Bar of Wisconsin v. Keller, 114 N.W.2d 796, 802 (Wisc. 1962). 
25. Nathan Block & Robin Smith Houston, Toward A Responsible System of Regulating 

Practice at Administrative Agencies: Administrative Agencies and the Changing Definition of the 
Practice of Law, 2 TEX. TECH J. TEX. ADMIN. L. 251, 262 (2003). 

26. O'Sullivan v. Countrywide Horne Loans, Inc., 319 F.3d 732, 742 n.20 (5th Cir. 2003). 
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against the unauthorized practice of law.27 A cursory review of various 
state definitions of the practice of law echoes the same general notion; 
taking Texas for example, the Lone Star State defines the practice of law 
as the giving of advice or the rendering of any services requiring the use 
of legal skill or knowledge.28 In Colorado, per the Colorado Constitution, 
the Supreme Court has exclusive authority to regulate and define the 
practice of law29 and has stated in the Colorado Supreme Court case of 
Denver Bar Association v. Public Utilities Commission that generally one 
acting in a "representative capacity in protecting, enforcing, or defending 
the legal rights and duties of another and in counselling, advising and 
assisting him in connection with these rights and duties is engaged in the 
practice of law."30 

Once again, the question remains what exactly constitutes the prac
tice of law. Other side issues frame the question in a different light. For 
instance, there is some amount of overlap between the practice of law 
and various other professions where clients are represented by agents.31 

This causes question about what truly is and is not the practice of law. 
The professions where non-lawyers are assuming greater roles that delve 
somewhat into legal tasks include real estate, banking, accounting, and 
insurance - these are also typically areas where unauthorized practice of 
law claims arise with some regularity.32 

Moreover, a growing number of tasks once considered purely "legal" 
are now performed by paralegals,33 and many documents may now be 
drafted by computer assisted drafting libraries where the clients are asked 
a series of questions by software in order to construct legal documents34 -
is this the practice of law? Issues also arise with the use of forms; does 

27. Colmar, Ltd. v. Fremantlemedia North America, Inc., 801 N.E.2d 1017, 1022 (Ill. App. 
Ct. 2003) (citing People ex rei. Chicago Bar Ass'n v. Tmkoff, 77 N.E.2d 693, 696 (1948». 

28. See e.g., TEX. Gov'T CODE ANN. § 81.101(a) (Vernon 1998 & Supp. 2001). 
29. COLO. CONST. art. III. 
30. Denver Bar Ass'n v. Public Utilities Commission, 391 P.2d 467, 471 (Colo. 1964). 
31. See generally Mary C. Daly, Choosing Wise Men Wisely: The Risks and Rewards of 

Purchasing Legal Services from Lawyers in a Multidisciplinary Partnership, 13 GEO. J. LEGAL 
ETHICS 217, 223-24 (2000); see also James M. McCauley, Unauthorized Practice of Law (UPL): 
Law Related Services Provided by Nonlawyer ProfeSSional Service Entities, available at http:// 
www.vsb.orglprofguides/u-plJaccountantsUPL2.htm (last visited May 24, 2005). 

32. See e.g., Marjorie A Shields, Unauthorized Practice of Law-Real Estate Closings, 119 
AL.R. 5th 191 (2004); Michelle A Finkowski, Handling, Preparing, Presenting, or Trying Work
ers'-Compensation Claims or Cases as Practice of Law, 58 A.L.R. 5th 449 (2004); James Mc
Loughlin, Activities of Insurance Adjusters as Unauthorized Practice of Law, 29 A.L.R. 4th 1156 
(2004); C.c. Marvel, Title Examination Activities by Lending Institution, Insurance Company, or 
Title and Abstract Company, as Illegal Practice of Law, 85 A.L.R. 2d 184 (2004). 

33. Zitter, supra note 5. 
34. William A Scott, Filling in the Blanks: How Computerized Forms are Affecting the Le

gal Profession, 13 ALB. L.J. SCI. & TECH. 835, 837 (2003); Melissa Blades & Sarah Vermylen, 
Virtual Ethics for a New Age: The Internet and the Ethical Lawyer, 17 GEO. J. LEGAL ETHICS 637 
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filling in blanks on a form qualify as the practice of law? Technology and 
the internet modify the way in which the practice of law plays out and 
causes greater confusion on what exactly constitutes the practice of law. 

While attempting to define this imprecise and ambiguous concept, it 
is without question that the United States conditions the practice of law 
upon admission to the Bar of a particular state or other territorial juris
diction.35 The unauthorized practice of law is prohibited by statute or 
court rules in every state but Arizona.36 Definitions of the legal term "un
authorized practice of law" seem to vary across jurisdictions. For exam
ple, California tolerates the use of independent paralegals to a high 
degree, while the state of New York fails to tolerate some of the very 
same paralegal activities California allows.37 The practice of law is taken 
seriously by state Bars, but there are few reported cases of individuals 
actually arrested for the unauthorized practice of law, absent fraud or 
other violations of consumer protection.38 Commonly, the penalties sim
ply consist of fines.39 

Why do statutes prohibiting those without a law license from practic
ing exist? Most lawyers seem to strongly support unauthorized practice of 
law statutes for different reasons. Some argue unauthorized practice of 
law statutes further the public interest because of consumer welfare.40 

Lawyers and advocates of the statutes contend that licensure protects 
consumers from unqualified or unscrupulous practitioners.41 Supporters 
of unauthorized practice of law statutes further opine the statutes help 
the public assess the competence of service providers.42 In theory, in a 
free market, consumers of legal services generally would be unable to 
judge the quality of prospective unlicensed practitioners, but the licen
sure guarantees a baseline of competency in order to protect the public.43 

It is difficult for consumers to obtain information on the quality and relia
bility of one-time purchases of certain goods and services, of which legal 
services qualify. Licenses ameliorate the dilemma. Moreover, licenses of-

(2004); Cristina L. Underwood, Balancing Consumer Interests in a Digital Age: A New Approach 
to Regulating the Unauthorized Practice of Law, 79 WASH. L. REV. 437 (2004). 

35. AMERICAN BAR ASSOCIATION, supra note 1. 
36. Hawkins, supra note 6, at 482. 
37. Zitter, supra note 5. 
38. See THOMAS D. MORGAN & RONALD D. ROTUNDA, PROFESSIONAL RESPONSIBILITY, 

PROBLEMS AND MATERIALS 597 (8th ed. 2003). 
39. /d. 
40. CENTER FOR PROFESSIONAL RESPONSIBILITY, AMERICAN BAR ASSOCIATION, Written 

Remarks of James C. Thrner submitted to the Commission on Multidisciplinary Practice (Feb. 5, 
1999), available at http://www.abanet.orglcpr/tumer1.html. 

41. Deborah J. Cantrell, The Obligation of the Legal Aid Lawyers to Champion Practice by 
Non Lawyers, 73 FORDHAM L. REV. 883, 893 (2004). 

42. Leef, supra note 2. 
43. Id. 

26 Transportation Law Journal [Vol. 32:21 

filling in blanks on a form qualify as the practice of law? Technology and 
the internet modify the way in which the practice of law plays out and 
causes greater confusion on what exactly constitutes the practice of law. 

While attempting to define this imprecise and ambiguous concept, it 
is without question that the United States conditions the practice of law 
upon admission to the Bar of a particular state or other territorial juris
diction.35 The unauthorized practice of law is prohibited by statute or 
court rules in every state but Arizona.36 Definitions of the legal term "un
authorized practice of law" seem to vary across jurisdictions. For exam
ple, California tolerates the use of independent paralegals to a high 
degree, while the state of New York fails to tolerate some of the very 
same paralegal activities California allows.37 The practice of law is taken 
seriously by state Bars, but there are few reported cases of individuals 
actually arrested for the unauthorized practice of law, absent fraud or 
other violations of consumer protection.38 Commonly, the penalties sim
ply consist of fines.39 

Why do statutes prohibiting those without a law license from practic
ing exist? Most lawyers seem to strongly support unauthorized practice of 
law statutes for different reasons. Some argue unauthorized practice of 
law statutes further the public interest because of consumer welfare.40 

Lawyers and advocates of the statutes contend that licensure protects 
consumers from unqualified or unscrupulous practitioners.41 Supporters 
of unauthorized practice of law statutes further opine the statutes help 
the public assess the competence of service providers.42 In theory, in a 
free market, consumers of legal services generally would be unable to 
judge the quality of prospective unlicensed practitioners, but the licen
sure guarantees a baseline of competency in order to protect the public.43 

It is difficult for consumers to obtain information on the quality and relia
bility of one-time purchases of certain goods and services, of which legal 
services qualify. Licenses ameliorate the dilemma. Moreover, licenses of-

(2004); Cristina L. Underwood, Balancing Consumer Interests in a Digital Age: A New Approach 
to Regulating the Unauthorized Practice of Law, 79 WASH. L. REV. 437 (2004). 

35. AMERICAN BAR ASSOCIATION, supra note 1. 
36. Hawkins, supra note 6, at 482. 
37. Zitter, supra note 5. 
38. See THOMAS D. MORGAN & RONALD D. ROTUNDA, PROFESSIONAL RESPONSIBILITY, 

PROBLEMS AND MATERIALS 597 (8th ed. 2003). 
39. /d. 
40. CENTER FOR PROFESSIONAL RESPONSIBILITY, AMERICAN BAR ASSOCIATION, Written 

Remarks of James C. Thrner submitted to the Commission on Multidisciplinary Practice (Feb. 5, 
1999), available at http://www.abanet.orglcpr/tumer1.html. 

41. Deborah J. Cantrell, The Obligation of the Legal Aid Lawyers to Champion Practice by 
Non Lawyers, 73 FORDHAM L. REV. 883, 893 (2004). 

42. Leef, supra note 2. 
43. Id. 



HeinOnline -- 32 Transp. L.J. 27 2004-2005

2004] You Are Not A Lawyer 27 

fer a remedy or incentive for lawyers to do their job - if a lawyer does a 
poor or unethical job, consumers have potential malpractice claims in or
der to police lawyers. If someone does not have a license, where is the 
incentive or police for the consumer? Sure the non-lawyer without the 
license will face possible sanctions, but what real remedy does the actual 
end user have in this situation - seemingly none. 

On the flip side, many people oppose these statutes and point to law
yer greed as the real reason for lawyers supporting the unauthorized 
practice of law rules.44 In short, lawyers have a monopoly on legal ser
vices and, according to some, set prices that discriminate against the poor 
and at times even those with money.45 The price set by lawyers does not 
reflect value of services but reflects what a lawyer believes the value of 
the services to be.46 Also, to rebut the contention of law licenses protect
ing consumer welfare, the counterargument is simple, licensure does not 
protect consumers but protects lawyers from competition by non-Iaw
yers.47 Whether in support or opposition, it seems that unauthorized 
practice of law statutes will exist so long as those with law licenses are 
profitable in their ventures. 

Whichever side of the fence one falls, the unauthorized practice of 
law issue affects a widespread group, especially with the increases in 
agency practice. Before detailing the facts of Boomerang Transportation, 
Inc., this Note next reviews the Federal Motor Carrier Safety Administra
tion ("FMCSA"). 

III. THE FMCSA - HISTORY, PURPOSE 

The Motor Carrier Safety Improvement Act of 1999 established the 
Federal Motor Carrier Safety Administration ("FMCSA") as a division of 
the United States Department of Transportation ("DOT").48 Before the 
creation of the FMCSA within DOT, the Federal Highway Administra
tion ("FHA") regulated trucking safety.49 The new agency, FMCSA, was 
created because the trucking industry, safety advocates, and eventually 
Congress, questioned the expertise of the FHA to oversee safety since 
the FHA primarily built and maintained highways, not protected and pro
moted safety.50 Although public interest advocates lobbied to move the 

44. [d. 
45. Leef, supra note 2. 
46. [d. 
47. [d. 
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safety program to the National Highway Traffic Safety Administration 
("NHTSA"), they agreed with both the industry and the DOT's inspector 
general the safety program should at least be removed from FHA.51 

Congress believed the rate, number, and severity of crashes involving 
motor carriers in the United States was unacceptable.52 Congress further 
opined that the DOT failed to meet statutorily mandated deadlines for 
completing rulemaking proceedings on motor carrier safety, and too few 
motor carriers underwent compliance reviews to ensure safety.53 As a re
sult, the FMCSA's creation took place on January 1, 2000.54 The young 
agency's principal headquarters are located in Washington, D.C.; how
ever, operations run in all fifty states employing more than 1,000 workers 
nationwide. 55 

The FMCSA develops and enforces data-driven regulations that bal
ance motor carrier, truck and bus companies, safety with industry effi
ciency.56 The FMCSA gathers safety information systems to focus on 
higher risk carriers in enforcing the safety regulations; focuses on educa
tional messages to commercial drivers, carriers, and the public; and works 
with stakeholders including Federal, State, and local enforcement agen
cies, safety groups, the motor carrier industry, and organized labor on 
efforts to reduce bus and truck-related crashes.57 

Fundamentally, the FMCSA functions to reduce crashes, injuries, 
and fatalities involving large trucks and buses.58 In carrying out this mis
sion, safety serves as the guiding star for this subdivision of DOT. As an 
example, one specific goal of the FMCSA is to reduce the large truck 
fatality rate by forty-one percent from 1996 to 2008.59 Achieving this goal 
will reduce the annual number of truck-related fatalities down to 4,330 by 
the year 2008.60 The FMCSA revolves around safety.61 To carry out its 
mission, Congress conferred rulemaking power to the FMCSA through 
the Motor Carrier Safety Improvement ACt.62 

To achieve safety, many of the regulated truck and bus companies 
utilize outside safety consultants in order to properly align themselves 

51. Id. at 61-62. 
52. Motor Carrier Safety Improvement Act of 1999 § 3. 
53. § 3. 
54. § 113(e). 
55. MOTOR CARRIER SAFETY ADMINISTRATION, supra note 48. 
56. Id. 
57. Id. 
58. Id. 
59. See MOTOR CARRIER SAFETY ADMINISTRATION, SHARING THE ROAD SAFELY, at http:// 

www.sharethe-roadsafely.orgl (last visited May 24, 2005). 
60. Id. 
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with FMCSA regulations.63 Safety consultants work closely with truck 
and bus companies to ensure their clients understand how to comply as 
well as how to achieve safety.64 Safety consultants further offer sugges
tions for increased safety performance. Safety consultants may advise car
riers on methods to improve safety programs to avoid any violation or 
continued violation of FMCSA regulations.65 Ideally, safety consultants 
possess years of experience along with special knowledge which aids car
riers.66 Safety consultants serve as an integral piece in regulating 
carriers.67 

IV. FMCSA ENFORCEMENT 

In enforcing FMCSA regulations, the agency uses Statutory Author
ity. Section 222 of the Motor Carrier Safety Improvement Act of 1999 
directed the Secretary of Transportation to: 

(a) [E]nsure that motor carriers operate safely by imposing civil penalties at 
a level calculated to ensure prompt and sustained compliance with Fed
eral motor carrier safety and commercial driver's license laws. 

(b) Establish and assess minimum civil penalties for each violation of laws 
referred to [under (a) above]; and ... assess the maximum civil penalty 
for each violation ... by any person who is found to have committed a 
pattern of violations of critical or acute regulations ... or to have previ
ously committed the same or a related violation of critical or acute 
regulations .... 

(c) If the Secretary determines and documents that extraordinary circum
stances exist which merit the assessment of any civil penalty lower than 
any level established [above], the Secretary may assess such lower pen
alty. In cases where a person has been found to have previously commit
ted the same or a related violation of critical or acute regulations ... 
extraordinary circumstances may be found to exist when the Secretary 
determines that repetition of such violation does not demonstrate a fail
ure to take appropriate remedial action.68 

Section 222 of the Motor Carrier Safety Improvement Act of 1999 
provides statutory authority for the FMCSA to fine carriers that violate 
regulations.69 The typical FMCSA enforcement process against those 
who violate the rules begins with a Notice of Claim.7° The Notice of 
Claim resembles the beginning of a legal proceeding, except the proceed-

63. See MOTOR CARRIER SAFETY ADMINISTRATION, supra note 48. 
64. See id. 
65. See id. 
66. See id. 
67. See id. 
68. Motor Carrier Safety Improvement Act of 1999 § 222(a)-(c). 
69. § 222(b )(1). 
70. Telephone Interview with Richard A. Westley, Westley Law Offices (Jan. 10, 2005). 
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ing is an administrative one in which the FMCSA assesses a civil penalty 
against the party in violation, pursuant to statutory authority.71 The en
forcement process takes place through Enforcement Cases, with key 
players such as Field Administrators, Chief Safety Officers, and other En
forcement personnel. 72 An enforcement case is the backdrop for Boome
rang's retention of a safety consultant in response to a Notice of Claim, 
resulting in the flag being raised on the unauthorized practice of law 
question. 

V. IN THE MAlTER OF BOOMERANG TRANSPORTATION, INC. 

FMCSA Safety Specialist, Eric Teel, performed a compliance review 
on Boomerang Transportation, Inc. in July of 2003.73 The compliance re
view yielded numerous violations; as a result, the FMCSA issued a Notice 
of Claim to Boomerang on July 29, 2003.74 A Notice of Claim essentially 
amounts to a complaint against Boomerang for the alleged violations and 
typically contains a series of fines assessed against the party. The Notice 
of Claim against Boomerang included seven counts charging them of vio
lating 49 C.F.R. 395.8( e), false reports of records of duty status.75 

Roughly one month after the Notice of Claim against Boomerang, Boom
erang submitted a Reply to the Notice of Claim.76 The hitch was who 
submitted the Reply - non-lawyer Eric J. Arnold, doing business as Ar
nold Safety Consulting, mailed the Reply to the FMCSA Field Adminis
trator (FMCSA Enforcement counsel).77 

Mr. Arnold's Reply reviewed the counts charged against Boomerang 
in the Notice of Claim, demanded discovery, challenged "material facts in 
dispute," argued the penalty imposed by the FMCSA was excessive, and 
offered justifying circumstances in Boomerang's case.78 In response, the 
FMCSA Field Administrator filed a Motion to Strike the Reply and also 
requested an advisory opinion - as to the issue the Field Administrator 
raised was that of the unauthorized practice of law by Eric Arnold.79 Ba
sically, the FMCSA Field Administrator avers Eric Arnold was practicing 
law through his Reply and to respond to the Reply would be to further 
this breach.8o The Field Administrator claimed Mr. Arnold was a non-

71. Id. 
72. Id. 
73. In re Boomerang Transportation, Inc., FMCSA 2004-17485-1, at 1 (2004) (Field Admin-

istrator's Motion to Strike Respondent's Reply and Request for Advisory Opinion). 
74. Id. at 2. 
75. Id. at 3. 
76. [d. 
77. In re Boomerang Transportation, Inc., FMCSA 2004-17485-1, at 3. 
78. Id. 
79. Id. 
80. Id. 
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party to the litigation lacking standing to file a Reply and was not a li
censed attorney qualified to practice law in any state within the United 
States, as such unauthorized to practice law.81 The Field Administrator 
requested Boomerang obtain appropriate counsel within fifteen days and 
for the Court to strike the Reply. The Field Administrator also sought an 
advisory opinion.82 As previously stated, Boomerang eventually retained 
counsel, Andrew C. White, to represent them,83 thereby mooting the un
authorized practice of law issue unsettled by the Office of Hearings. The 
Notice of Entry of Appearance by Mr. White was filed on May 19, 2004 
and the case settled soon thereafter.84 But, what would the Office of 
Hearings done had they decided the issue? 

The recurring theme of this Note is how we define the practice of law 
or how we identify the unauthorized practice of law. Eric Arnold re
sponded to the Notice of Claim similar to how an attorney responds to a 
complaint. Eric Arnold stated he had been retained to act on behalf of 
Boomerang; Arnold requested an oral hearing on the Notice of Claim, 
demanded discovery, challenged "material facts in dispute," argued the 
penalty imposed by the FMCSA was excessive, and offered justifying cir
cumstances in Boomerang's case.85 All of these acts are typically handled 
by lawyers in the analogous lawsuit context. Was the Boomerang matter 
the unauthorized practice of law? The issue was to be decided by the 
Office of Hearings, but no answer was reached due to settlement. We are 
only left to speculate how the issue would have been decided. 

VI. UNAUTHORIZED PRACTICE OF LAW? 

Representation by non-lawyers in agencies is acceptable, but when a 
non-lawyer attempts to perform tasks that are usually performed by a 
lawyer, questions of the unauthorized practice of law arise. Applying the 
earlier definition of the practice of law, performance of an action involv
ing an application of legal knowledge, skill, and expertise,86 Eric Arnold 
seemingly engaged in the practice of law. Mr. Arnold stated he was re
tained to act on behalf of Boomerang, requested an oral hearing, de
manded discovery, challenged "material facts in dispute," and argued 
how the fines facing Boomerang were excessive.s7 These are all acts that 
an attorney would do when answering a complaint. For example, in re-

81. In re Boomerang Transportation, Inc., FMCSA 2004-17485-1, at 3. 
82. Id. 
83. In re Boomerang Transportation, Inc., FMCSA 2004-17485-5 (2004) (Notice of Entry of 

Appearance). 
84. Id. 
85. In re Boomerang Transportation, Inc., FMCSA 2004-17485-1, at 3. 
86. Attorneys at Law, supra note 24, § 118; see e.g., Keller, 114 N.W.2d at 802. 
87. In re Boomerang Transportation, Inc., FMCSA 2004-17485-1, at 3. 
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sponse to a complaint in the traditional judicial system, an attorney re
views the complaint and responds with affirmative defenses, denials, 
counter-arguments, and sometimes crafty legal wrangling.88 Eric Arnold, 
arguably, was denying (he challenged material facts in dispute), offering 
affirmative defenses (he advanced mitigating or justifying circumstances 
for Boomerang's alleged violations), and wrangled for position (he ar
gued how the fines were excessive and even demanded discovery).89 But 
does that mean the acts involved the application of legal knowledge, skill, 
and expertise? This question is not easy to answer. 

It seems Mr. Arnold was performing legal wrangling and jockeying 
for his client's best interests by advocating. The role of advocate usually 
belongs to an attorney and this, in turn, pushes the scales more towards 
the unauthorized practice of law versus the permissible actions of a non
lawyer. But, the real problem in this matter results because the FMCSA 
enabling statute fails to clearly define the role of a non-lawyer within 
agency proceedings; and fails to clarify whether or not a non-lawyer is 
even allowed in agency proceedings.9o Eric Arnold's job title and com
pany name, Arnold Safety Consulting, revolve around consulting. A Del
aware Supreme Court case stated "counsel have inherent and 
presumptive representational ability and authority, while ... consultants 
do not."91 

The preceding statement came in a Delaware case involving an unau
thorized practice of law claim before a state administrative agency; the 
case resulted in a finding that the unauthorized practice of law indeed 
took place.92 The non-lawyers representing the party possessed special 
knowledge and training but no law license.93 Ultimately, the court viewed 
the manner in which the hearing proceeded and its adversarial nature as a 
factor holding that the unauthorized practice of law took place.94 

The nature of an FMCSA Enforcement Case seemingly would be 
adversarial if the alleged violator contested the Notice of Claim. Dispute 
over whether or not a violation occurred would inherently assume an ad
versarial nature. Based on the facts, Eric Arnold disputed material facts 
and seemingly had something to argue against the Field Administrator, 
otherwise a check for the fines assessed would have been returned to the 
FMCSA in lieu of Eric Arnold's reply. 

Applying the earlier definition of the practice of law to the facts of 
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Boomerang, it seems that Eric Arnold in fact crossed over into the prac
tice of law. But, we will never know what the FMCSA Office of Hearings 
believes on the issue. 

VII. POTENTIAL SOLUTIONS 

Reformers of unauthorized practice of law statutes call for refine
ments to current laws and regulations; a commonly advanced solution in
cludes the creation of a licensing scheme so that paraprofessionals and 
non-lawyer professionals can qualify to perform certain tasks currently 
handled solely by lawyers.95 An exam could be administered for non-law
yers to ensure they possess necessary skills or competency to represent, 
whether it be in an agency or courtroom proceeding.96 The problem here 
centers on the resources and time necessary for an exam for every non
lawyer desiring these representation or practice rights. Other suggestions 
ask that restrictions on who may provide legal services should be aban
doned and replaced with a system where all may provide services, with 
only licensed lawyers being able to hold themselves out as such.97 

In the case of Boomerang, the answer would be relatively clearer if 
the enabling statute offered guidance. Additionally, precedent within the 
agency might also be helpful. But, as Boomerang illustrates, how should 
the unauthorized practice of law issue be handled when an enabling stat
ute fails to guide and how should the issue be handled when there is no 
precedent? Solutions such as tests for non-lawyers or eliminating restric
tions on who can provide legal services do not answer the current ques
tion posed. The matter seemingly should be analyzed according to what 
has taken place in other similar situations. The aforementioned Delaware 
case seems to help generate a plausible answer. "Counsel have inherent 
and presumptive representational ability and authority, while ... consul
tants do not."98 Taking this statement alone would place Eric Arnold in 
the consultant role and outside the possession of inherent representa
tional ability and authority, thereby qualifying what he has done as the 
unauthorized practice of law. 

VIII. CONCLUSION 

Eric Arnold's principal occupation consisted of safety consulting. 
The value of a safety consultant to those regulated by the FMCSA is not 

95. See, e.g., DEBORAH L. RHODE, ACCESS TO JUSTICE 79-102 (2004). 
96. Id. 
97. See Russell G. Pearce, The Professionalism Paradigm Shift: Why Discarding Profes

sional Ideology Will Improve the Conduct and Reputation of the Bar, 70 N.Y.U. L. REV. 1229, 
1269-70 (1995). 

98. In re Arons, 756 A.2d at 870. 
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easily measured. The mission of the FMCSA is safety, as such, Eric Ar
nold's job runs tantamount to the mission of the FMCSA. The Wisconsin 
Supreme Court recognized that a non-lawyer with familiarity of a particu
lar industry, such as the trucking industry, may possess or acquire knowl
edge of value to a client and may be in a position to give technical non
legal advice for such matters that does not constitute the practice of 
law.99 This seems to guide us on the inquiry of the proper role of a safety 
consultant in this instance. Eric Arnold should consult and help his clients 
achieve safety, but whether or not Eric Arnold can take on the role of 
someone with specialized knowledge and legal skill is another story. 

It seems we come full circle to seven years. In those seven years it 
takes to become a lawyer and, presumably, receive a law license, the law
yer may not actually possess superior legal skill or knowledge then that of 
laymen like Eric Arnold. But, rules are rules and the way the definition 
for the practice of law has been crafted, it does take seven years before 
someone can offer legal advice in a permissible fashion. 

99. Keller, 114 N.W.2d at 802. 
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Protecting Design-Build Owners Through Design 
Liability Coverage, Independent Construction 

Managers, and Quality Control Procedures 

Stephen Wichern* 

The domestic economic downturn of the late 1990s led to budget cuts 
and downsizing efforts that restricted the ability of state transportation 
agencies ("STAs") to provide much-needed highway infrastructure im
provements. STAs were forced to improve the cost-efficiency of their 
highway construction programs in order to accomplish their goals.1 They 
sought to exploit the state-of-the-art construction knowledge and tech
nology held by specialty contractors in order to run more efficient pro
grams.2 They looked for ways to avoid the pre-construction costs, delays 
and litigation commonly associated with the traditional design-bid-build 
construction method.3 Additionally, STAs searched for a building method 
with greater cost certainty and the potential for larger time-savings. Of 
the many alternative procurement techniques available, one of the most 
promising that STAs began to explore is "design-build," a project deliv
ery system in which a project owner contracts directly with a single entity 
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that assumes complete responsibility for both project design and con
struction.4 This paper explains the design-build system and some of the 
inherent advantages that make it an attractive option to project owners, 
especially STAs. A central issue of the design-build method, namely that 
the design professional's allegiance is modified from the owner to the 
contractor, is discussed, along with several concerns associated with this 
relationship shift. Specifically, potential design-build project owners may 
be concerned of design insurance coverage gaps, project quality, and un
fair change orders due to an inability to effectively monitor contractor 
performance. Three ways in which potential design-build owners can 
guard against these problems are then highlighted. By selecting an appro
priate design liability coverage option, securing an independent construc
tion manager, and establishing quality control programs, project owners 
can fully enjoy the many benefits of the design-build procurement model 
while effectively responding to the design professional's redefined 
commitment. 

1. ADVANTAGES OF THE DESIGN-BUILD MODEL 

Design-build is a method of construction whereby a project owner, 
having defined its initial expectations to a certain extent, executes a single 
contract for both the architecturaVengineering design services and con
struction of a project.s In contrast, design-bid-build, the traditional pro
ject delivery method, requires separate procurement processes for the 
distinct and sequential phases of design and construction.6 The design
builder may be a single company with in-house design and construction 
departments, a consortium, or a partnership of separate companies called 
a "joint venture."7 Contractors most often lead design-build projects be
cause of the large capital required for the integrated design-build ap
proach.8 Design services are then rendered either by in-house design 
professionals or by an independent design professional firm acting as a 
sub-consultant to the contractor.9 Whether the leading entity is a general 
contractor or an engineer/architect, the fundamental feature of design
build delivery remains that a single entity assumes responsibility for both 
project design and construction.1O 

4. SIAC CONSULTING, ABOUT THIS RESEARCH, at http://construction.colorado.eduJde
sign-buildldesktop.aspx (last visited May 25, 2005). 

5. Mark C. Friedlander, Designer-Led Design-Build: Why it Works for Contractors, 20 
CONSTRUCTION LAW. 29, 29 (2000). 

6. SIAC CONSULTING, supra note 4. 
7. Friedlander, supra note 5, at 29. 
8. SWEET & SCHINEIER, supra note 2, § 17.04, at 353. 
9. Paul B. Bech, Professional Licensing and Design-Build Contracting, 70 PA. B. ASS'N Q. 

35, 35 n.1 (1999). 
10. AMERICAN ASSOCIATION OF STATE HIGHWAY AND TRANSPORTATION OFFICIALS 
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Design-build is one of the fastest growing methods of project deliv
ery in the country today, growing by more than 100 percent a year in a 
wide range of construction projects.ll Design-build is a popular procure
ment technique for several reasons. 

First, design-build enables owners to more fully exploit the state-of
the-art construction knowledge and technology held exclusively by spe
cialty contractors, leading to more efficient projects.12 The design-build 
method allows the contractor to make valuable contributions at the de
sign stage, whereas the traditional design-bid-build method relies heavily 
on the expertise of the design professional and is far less disposed to in
corporation of contractor innovations. Second, design-build has the po
tential to lower costs by avoiding pre-construction costs and delays 
associated with the multiple procurement phases of design-bid-build.B 
Third, because design-build is generally bid on a lump-sum basis, it pro
vides owners with greater cost certainty.14 Fourth, design-build delivery 
provides owners with a single-point of responsibility for project develop
ment. Single-point responsibility can eliminate the need for the owner to 
coordinate or mediate disagreements between separate design and con
struction entities, reducing the owner's administrative hurdens.15 Finally, 
the design-build system has the potential for significant time savings be
cause contractors have early access to design information, allowing all 
phases of the project-planning, design, and construction-to occur 
simultaneously. 16 

In the early 1990s, based on the success of design-build techniques in 
the private sector, the Federal Highway Administration Agency 
("FHWA") encouraged state transportation agencies that administer fed
eral-aid highway projects to use the design-build method on a limited ba
sis in order to test the technique's usefulnessP In 1997, the 
Transportation Equity Act for the Twenty-First Century ("TEA-21"), 

("AASHTO") JOINT TASK FORCE ON DESIGN-BUILD, CURRENT DESIGN-BUILD PRACTICES FOR 
TRANSPORTATION PROJECTS, para. 1.2 (2003) [hereinafter AASHTO JOINT TASK FORCE ON DE
SIGN-BuILD], at http://designbuild.transportation.org/db_report.htrnl. 

11. Friedlander, supra note 5, at 29. In large civil projects specifically, the growth rate is 
between 80 and 150 percent a year, depending on the category of construction. [d. 

12. SWEET & SCHINEIER, supra note 2, § 17.04, at 352. 
13. [d. 
14. Paul B. Rosta, Total 2003 Revenue Exceeds $53 Billion, DESIGN BUILD, July 2004, avail

able at http://www.designbuildmag.comlfeatures/archivel2oo4/0407 _feature4.asp. 
15. AASHTO JOINT TASK FORCE ON DESIGN-BUILD, supra note 10, at para. 1.2. 
16. Jay A. Felli, Comments: The Elements of Ohio's Liability Provisions for Contemporary 

Design-Build Architects an Unwillingness to Expand the Plan, 17 DAYTON L. REV. 109,149 n.63 
(1991). In contrast, in the traditional design-bid-build model, construction cannot begin until the 
design phase is completed, which itself cannot begin until the programming phase has been com
pleted, and so on; time and cost problems are thus serious drawbacks. [d. at 149 n.62. 

17. SIAC CONSULTING, supra note 4. 
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which became the new funding legislation for the nation's surface trans
portation programs, included provisions requiring that a comprehensive 
national study be conducted to evaluate the effectiveness of design-build 
contracting in the federal-aid highway program.18 And in 2002, the In
termodal Surface Transportation Efficiency Act ("ISTEA") implemented 
FHWA regulations allowing design-build contracting, listing the criteria 
and procedures by which FHWA will approve the use of design-build 
contracting by state transportation agencies ("STAs").19 

As STAs are increasingly interested in the use of design-build pro
curement, it has become a hot topic in state legislatures across the coun
try. As of 2002, thirty-one states had passed design-build legislation of 
some kind, with by far the largest group of design-build bills introduced 
relating to highway and road construction.20 Outside of the realm of pub
lic transportation projects, design-build is now easily the fastest growing 
method of project delivery in the country, with over $53 billion in total 
revenue in 2003.21 Overall, design-build projects are growing by more 
than 100 percent a year.22 In large civil projects specifically, the growth 
rate is between 80 and 150 percent a year, depending on the category of 
construction.23 

A recent successful example of a design-build public transportation 
project is Colorado's Transportation Reconstruction and Expansion Pro
ject, or T-REX. Started in 2001, T-REX is a seven-year, $1.67 billion de
sign-build project that includes complete reconstruction of seventeen 
miles of interstate and the construction of nineteen miles of new light rail 
transit.24 T-REX is an unprecedented multi-modal project featuring the 
collaborative efforts of the Colorado Department of Transportation ("C
DOT"), the Regional Transportation District ("RTD"), FHWA, and the 
Federal Transit Administration ("FfA"), to combine light rail, highway 
and other transit options in one massive construction effort.25 The agen
cies involved felt that an innovative construction approach would be re-

18. Id. The ultimate report, prepared by Science Application International Corporation 
(SAl C) and AECOM Consult, Inc., and based on literature review, interviews, surveys and the 
results of FHWA studies, is currently under review. Id. 

19. Federal Highway Administration Design-Build Contracting, 67 Fed. Reg. 75,902 (Dec. 
10, 2002), available at http://a257.g.akamaitech.net/7/257/2422/14mar200108oo/edocket.access. 
gpo.gov/2002/02-30428.htm. 

20. Memorandum from G. Wiliam Quatman, Shughart Thomson & Kilroy, P.C., State De
sign-Build Legislation Update (2002), available at http://www.stklaw.com!_FIIeLibrary/Article/ 
27IPending%-20Bills.pdf. 

21: Rosta, supra note 14. 
22. Friedlander, supra note 5, at 29. 
23. Id. 
24. T-REX, Introduction to T-REX, at http://www.trexproject.com!trex_channels/aboutlin

troduction.asp (last visited May 24, 2005). 
25. Id. 
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project is Colorado's Transportation Reconstruction and Expansion Pro
ject, or T-REX. Started in 2001, T-REX is a seven-year, $1.67 billion de
sign-build project that includes complete reconstruction of seventeen 
miles of interstate and the construction of nineteen miles of new light rail 
transit.24 T-REX is an unprecedented multi-modal project featuring the 
collaborative efforts of the Colorado Department of Transportation ("C
DOT"), the Regional Transportation District ("RTD"), FHWA, and the 
Federal Transit Administration ("FfA"), to combine light rail, highway 
and other transit options in one massive construction effort.25 The agen
cies involved felt that an innovative construction approach would be re-

18. Id. The ultimate report, prepared by Science Application International Corporation 
(SAl C) and AECOM Consult, Inc., and based on literature review, interviews, surveys and the 
results of FHWA studies, is currently under review. Id. 

19. Federal Highway Administration Design-Build Contracting, 67 Fed. Reg. 75,902 (Dec. 
10, 2002), available at http://a257.g.akamaitech.net/7/257/2422/14mar200108oo/edocket.access. 
gpo.gov/2002/02-30428.htm. 

20. Memorandum from G. Wiliam Quatman, Shughart Thomson & Kilroy, P.C., State De
sign-Build Legislation Update (2002), available at http://www.stklaw.com!_FIIeLibrary/Article/ 
27IPending%-20Bills.pdf. 

21: Rosta, supra note 14. 
22. Friedlander, supra note 5, at 29. 
23. Id. 
24. T-REX, Introduction to T-REX, at http://www.trexproject.com!trex_channels/aboutlin

troduction.asp (last visited May 24, 2005). 
25. Id. 
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quired for this ambitious undertaking. They focused on the design-build 
method.26 

T-REX is not C-DOT's first experience with the design-build ap
proach. C-DOT contracted for several smaller design-build projects on 
interstate rehabilitation projects in the late 1990's.27 C-DOT then ob
tained authorization to use a best value procurement process for design
build contracts in 1999, a specialized form of procurement based on the 
highest overall quality, of which low price is merely one of several impor
tant factors considered.28 The best value procurement process allowed C
DOT to select a design-build team that would most effectively meet its 
stated goals of minimizing inconvenience to the public, staying under 
budget, designing and constructing a quality project, and completing the 
project before June of 2008.29 The winning proposal was submitted by the 
Southeast Corridor Constructors ("SECC"), a joint venture design-build 
team led by Kiewit Construction and Parsons Engineering.3D 

The Colorado Department of Transportation ("C-DOT") notes that 
the design-build method gave SECC considerable flexibility and creativ
ity, enabling project construction to begin while completing design.31 This 
was necessary for SECC to meet the project's aggressive schedule while 
minimizing inconvenience to the public.32 Also, the design-build method 
saved the state both time and money.33 C-DOT compared the current 
seven year completion goal to the twenty or more years that the project 
would have taken using the traditional design-bid-build system, noting 
that an additional thirteen years of construction time would have entailed 
an enormously higher cost.34 In addition, the contractual completion 
deadline is now almost two years ahead of schedule, reducing the con
struction duration from seven to five years, an incredible accomplishment 
for a project of significant magnitude and complexity.35 Lower project 
costs are also anticipated in a number of areas including inflation, admin
istrative costs, and user costS.36 Based on the success of the T-REX trans
portation project, as well as other positive experiences, the Colorado 

26. [d. 
27. "Smaller" projects are those that cost less than $50 million. AASHTO JOINT TASK 

FORCE ON DESIGN-BUILD, supra note 10, at para. 2.1. 
28. [d. 
29. T-REX, supra note 24. 
30. Steve Moler, Colossal Partnership: Denver's $1.67 Billion T-REX Project, PUB. ROADS. 

(Sept.lOct. 2001), available at http://www.tfhrc.gov/pubrds/septoctOlItrex.htm. 
31. T-REX, supra note 24. 
32. [d. 
33. [d. 
34. [d. 
35. [d. 
36. AASHTO JOINT TASK FORCE ON DESIGN-BUILD, supra note 10, at para. 2.1. 
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Department of Transportation anticipates using design-build in the 
future.37 

II. THE ALTERED ROLE OF THE DESIGN PROFESSIONAL IN THE 

DESIGN-BUILD SYSTEM 

Despite the many advantages of the design-build system over the 
traditional approach, the union of the design professional and contractor 
into a single entity may cause potential owners some apprehension. Own
ers may be concerned that they are losing any advantages they may have 
had through separate relationships with the two primary construction 
parties. Specifically, owners may fear the ramifications of the fact that the 
role of the design professional is changed from that of the owner's con
sultant to that of the contractor's "teammate."38 

In a traditional relationship, the design professional who contracts 
directly with the owner is the owner's representative during construc
tion.39 The design professional has an ethical and contractual duty to re
port to the owner any contractor work that does not comply with the 
plans and specifications for a project.40 The design professional becomes 
the 'eyes and ears' of the owner, policing the construction project and 
protecting the interests of the owner by evaluating and criticizing the per
formance of the general contractor.41 Thus, owners benefit from the ser
vices of an independent and knowledgeable party to monitor construction 
and ensure full conformance with the contract specifications. As the 
Georgia Supreme Court concisely stated in Wise v. State Board for Exam
ination, Qualifications & Registration of Architects:42 

[Traditionally] [t]he job of [a design professional] is to ensure that his 
plans are followed precisely, irrespective of the additional cost to the con
tractor. In many respects, the [design professional] is seen as an antagonist 
to the contractor, as the contractor is seeking the maximum profit, while the 
[design professional] is seeking the best final product possible.43 

However, this traditional "watchdog" role of design professionals is 
greatly restricted in the design-build mode1.44 Design professionals in de
sign-build projects are typically subcontractors and are therefore prima-

37. Id. 
38. Charlotte R. Robinson, Design-Build Contracts for Colorado Highway Construction: 

New Contractual Issues-Part II, 29 COLO. LAW. 53, 53 (2000). 
39. Id. 
40. Id. 
41. Bech, supra note 9, at 44. 
42. Wise v. State Bd. for Qualifications & Registration of Architects, 274 S.E.2d 544 (Ga. 

1981). 
43. Id. 
44. Bech, supra note 9, at 44. 
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rily responsible to the design-builder, not the owner.45 They are placed in 
the professionally-difficult position of attempting to satisfy both their 
contractual allegiance with the design-builder and their traditional role of 
representing the owner.46 Because design professionals have a stake in 
the financial results of the project, the owner's desires, such as high qual
ity and conformance with project specifications, may not take priority 
over the considerations of the contractor, such as lowering total cost and 
improving constructability.47 Contrary to the expectations of the owner, it 
may prove very difficult for the design professional to exercise any inde
pendent control at all over the actual construction of a design-build 
project.48 

III. THREE SPECIFIC OWNER CONCERNS OF 

DESIGN-BUILD PROCUREMENT 

The altered role of the design professional in design-build projects 
raises several important concerns for potential owners. A primary issue, 
created by the lack of a direct contractual relationship between the owner 
and the design professional, is how best to adequately guard against the 
significant difference in design insurance coverage between the tradi
tional and the design-build systems. A second concern is how design
build owners can ensure high quality and the production of a satisfactory 
final product without the services of an independent design professional. 
A third issue, closely related to quality concerns, is how design-build 
owners, if not represented on-site by the design-professional, can monitor 
the contractor's performance to guard against unfair change orders. 

A. DESIGN INSURANCE COVERAGE GAPS 

Design insurance coverage in design-build is significantly different 
than in the traditional system because owners no longer have a direct 
contractual relationship with the design professional. In design-bid-build 
construction, the contractor and the design professional have different 

45. SWEET & SCHlNElER, supra note 2, § 17.04, at 354. The vague and undefined belief that 
a registered architect or engineer will take the interests of the owner and the public into account, 
even though engaged and paid by the builder, is demonstrated by successful owner claims 
against design professionals with whom they had no contract. See id. 

46. L. G. Byrd, Prerequisites for a Successful DesigniBuildlWarranty Highway Construction 
Contract: A Report to the U.S. Department of Transportation FHWA (1993), at http://www. 
fhwa.dot.gov/program-adminlcontractslbyrd.htm [hereinafter Prerequisites]. 

47. Robinson, supra note 38, at 53. 
48. Bech, supra note 9, at 44. Despite indirectly receiving payment from the owner, design 

professionals in the design-build method are primarily responsible to the design-builder, over 
and above their duties to the owner and obligations to protect the pUblic. See also SWEET & 
SCHINElER, supra note 2, § 17.04, at 354. 
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liabilities that are covered under separate insurance policies.49 The con
tractor's performance is covered under performance bonds, which do not 
underwrite the design of the project.50 A construction contractor's gen
eral liability policy will also exclude coverage for the services of design 
professionals.51 Conversely, design professionals are covered by errors 
and omissions insurance policies that do not include coverage for con
struction services. 52 

However, the redefined relationships of the design-build model mod
ifies each party's traditional rights and liabilities.53 Specifically, in the 
common situation where a contractor leads a design-build team, the con
tractor is explicitly responsible for the design of a project.54 However, the 
contractor's liability insurance policy generally will not provide coverage 
for redesign and reconstruction required by negligent design. 55 Further, 
the professional liability policy of the project's design firm would not pro
vide any coverage if the owner had an additional claim based on the con
tractor's own negligent acts, errors or omissions in relation to the design 
component. 56 

Without supplemental design insurance coverage, the owner would 
then be left with two options to secure compensation for damages based 
on design errors. First, the owner could sue the contractor for breach of 
contract, relying on the design-builder's financial capacity to pay for re
medial design and construction.57 Second, the owner could sue the surety 
and attempt to force coverage of design error under the construction per
formance bond.58 While it is possible that a design-build owner may pre
vail on such a claim, it is not in the owner's best interests to rely on 
litigation for protection against design errors. Such an approach could 
have a negative effect on the attitude with which contractors respond to 
the design-build model, eroding the spirit of mutually beneficial coopera
tion upon which the model is based. It is therefore important that design
build owners specifically address the issue of design risk to ensure that 
comprehensive coverage is obtained. 

49. Robinson, supra note 38, at 55. 
50. Id. 
51. Id. 
52. Id. 
53. /d. at 54. 
54. Terry R. Tennant, Advanced Project Delivery Systems: Design-Build and Design Delega

tion Insurance Issues, Address Before the ABA Forum on the Construction Industry and Section 
of Public Contract Law (Oct. 16-17, 1998), at http://www.c-risk.comlArticles!trCdesign
build_pds_01.htm. 

55. Id. 
56. Id. 
57. Id. 
58. Id. 
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B. PROJECT QUALITY 

43 

Another concern that potential design-build owners may have is how 
best to ensure high project quality. Many owners are accustomed to per
forming their own quality control processes in design-bid-build projects 
to make certain that the final product meets or exceeds expectations. This 
may be particularly true of owners who typically pursue large and com
plex developments, such as state transportation agencies ("STAs") that 
build and modernize transportation infrastructure systems. While STAs 
must select the most efficient alternative available that adequately ad
dresses a specified need, they must also protect public health and safety 
by ensuring design integrity.59 STAs are thus accustomed to performing 
their own quality control measures at both the design and construction 
stages.60 

However, the design-build system's single-point responsibility re
quires that owners release a significant level of control to the design
builder, who is solely responsible for both design and construction.61 In 
fact, to most fully realize the benefits of single-point responsibility, own
ers should merely provide the design-builder with detailed performance 
specifications and otherwise leave the design and construction entirely up 
to the design-builder.62 

Moreover, the design-build system restricts owners from implement
ing their own quality control measures in both the design and construc
tion phases. In the design phase, potential design-build owners should be 
aware that increased control over project design might not only reduce 
potential design-build benefits but might also carry with it the risk of lia
bility for the entire project.63 Furthermore, a design-build owner's active 
involvement in the design process may even constitute interference with 
the proper rendition of design services.64 In the construction phase, it is 
simply not practical for owners, even relatively sophisticated and exper
ienced state transportation agencies, to perform their own quality control 

59. Thomas J. Stipanowich, Reconstructing Construction Law: Reality and Reform in a 
Transactional System, 1998 WIS. L. REV. 463, 512 (1998). 

60. AASHTO JOINT TASK FORCE ON DESIGN-BUILD, supra note 10, at para. 6.3. 
61. Christopher C. Whitney, An Evolving Perspective on Design/Build Construction: A View 

From the Courthouse, 15 CONSTRUcrION LAW. 1, 94 (1995). 
62. Id. at 95. 
63. AASHTO JOINT TASK FORCE ON DESIGN-BUILD, supra note 10, at para. 6.3. Owners 

that involve themselves in the design process to a significant degree, placing considerable con
straints on the design-builder, could be held liable for the entire project design. Id. For instance, 
an owner may be liable for project design when providing a relatively high level of design, al
lowing a limited time to proposers to review that design, and retaining a high degree of control 
over the post-award design. See also id. 

64. Whitney, supra note 61, at 94 (citing Armour & Co. v. Scott, 360 F. Supp. 319 (W.D. Pa. 
1972)). 
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measures. The design-builder has complete control over the project site, 
construction scheduling and method of construction. Also, owners should 
consider that one of the advantages of design-build is that construction 
and design can often be performed simultaneously. Thus, one project 
area could be constructed before the design of another is even completed. 
Therefore, project owners will most likely have difficulty following the 
design-builder's schedule in order to effectively implement quality con
trol measures as they would in traditional design-bid-build projects. The 
construction in such traditional projects is much more predictable be
cause it can only occur after the design has been completed and reviewed. 
Additionally, owners in traditional projects have the lUXUry of reviewing 
and modifying the project design before choosing a contractor. This al
lows the owner to gain familiarity with the design and plan quality control 
measures. The design-build method does not afford the owner such 
lUXUry. 

Therefore, along with losing the design-professional watchdog, own
ers may also fear the fact that the design-build method forces a shift from 
ensuring quality for themselves to assigning responsibility for the produc
tion of a quality product to the design-builder.65 The issue of how to ef
fectively ensure quality of both design and construction in a design-build 
project therefore may be very important to potential design-build owners. 

C. UNFAIR CHANGE ORDERS AND MONITORING 

CONTRAcrOR PERFORMANCE 

Finally, along with ensuring quality, design-build owners may also be 
concerned with how to monitor design-build contractor performance in 
order to verify the validity of change order requests. Change orders are of 
special concern to design-build owners because the point at which the 
scope of work is increased, meriting compensation, is more difficult to 
define than in traditional design-bid-build projects. Generally, change or
ders are required where the owner makes an additional request in quality 
or quantity that affects the project price.66 In the traditional model, any 
additional work that must be performed outside of the design plans, but 
not due to the contractor's own negligence, is an additional request, or 
"change in scope," for which the contractor may make a claim.67 This 
distinction between performance under the contract and work that consti
tutes a change in scope is relatively clear because the owner alone is re
sponsible for the design.68 

65. AASHTO JOINT TASK FORCE ON DESIGN-BUILD, supra note 10, at para. 6.3. 
66. Change Orders in Design-Build Projects, CONSTRUGrION INDUSTRY ADVISOR (2001), at 

http://www.tgccpa.com/ciaspring01.html#Change [hereinafter Change Orders]. 
67. [d. 
68. [d. 
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However, the question of what constitutes a change in scope in a 
design-build project is not as clear. While the design-build owner pro
vides a basic configuration concept to define its expectations, the design
build team's design professional, not the owner, produces design plans.69 

Hence, change orders based on design errors and omissions are elimi
nated because the owner does not act as an intermediary to warrant the 
accuracy of the drawings.7o Nevertheless, a contractor could potentially 
claim additional compensation for a large volume of work by charging 
that deficiencies in the owner's basic configuration expanded the scope of 
work. While there certainly may be occasions where such a claim would 
be valid, the concern for design-build owners is how to verify that the 
additional work was not actually caused by an element for which the de
sign-builder was responsible, such as the project design. Thus, without the 
supervision provided by a watchdog design professional, STAs may feel 
vulnerable to unfair change orders. 71 

IV. ADDRESSING OWNER CONCERNS OF DESIGN RISK COVERAGE, 

PROJECf QUALITY AND UNFAIR CHANGE ORDERS IN THE DESIGN

BUILD MODEL THROUGH DESIGN LIABILITY COVERAGE OPTIONS, 

INDEPENDENT CONSTRUCfION MANAGERS AND QUALITY 

CONTROL PROGRAMS 

Three topics should be discussed when addressing the specific con
cerns, discussed above, that owners may have regarding the design-build 
model. First, there are several options available to design-build owners 
through which comprehensive design insurance coverage can be ensured. 
These include minimum errors and omissions ("E&O") insurance specifi
cations, standalone professional liability policies for contractors, and 
owner controlled insurance programs ("OCIPs"). Second, retaining the 
services of an independent construction manager is an important step to
wards monitoring the quality of performance and guarding against unfair 
change orders. Finally, incorporating specific quality control procedures 
in design-build contracts is an essential tool to ensuring that the owner's 
quality expectations are met while also assisting the owner in monitoring 
contractor performance. When owners incorporate all three of these ar
eas in their approach to design-build projects, they can be more certain of 
attaining the full range of benefits that the design-build model can offer 

69. Design-build owners provide this basic configuration concept in the bid package both to 
communicate their expectations and for the purpose of constraining the design-builder's ability 
to deviate from a particular design concept. See AASHTO JOINT TASK FORCE ON DESIGN
BUILD, supra note 10, at para. 5.1. 
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while avoiding the harms of a design insurance gap, an inadequate final 
product or unacceptable contractor performance. 

A. THREE ApPROACHES TO PROVIDING DESIGN RISK COVERAGE FOR 

DESIGN-BUILD OWNERS 

As discussed, an important issue that potential design-build owners 
should address is the need to secure comprehensive design insurance cov
erage in the design-build method. Design insurance is an important issue 
because the convolution of design and construction responsibilities cre
ates new liabilities that may not be adequately addressed under the tradi
tional insurance arrangement.72 There are several options available to 
design-build owners seeking to address this issue, including minimum er
rors and omissions ("E&O") insurance specifications, contractor con
trolled professional liability policies, and owner controlled insurance 
programs ("OCIPs"). 

The promulgation of appropriate minimum standards in E&O insur
ance coverage for design build projects is one approach to addressing the 
issue of design risk. By demanding minimum standards in the design pro
fessional's E&O insurance, owners can protect themselves from design 
negligence, errors, and omissions while also securing their traditional 
surety guarantees under the contractor's performance bond.?3 Owners 
can also obtain long-term protection through stipulating appropriate in
surance minimums.?4 For instance, owners can require that design profes
sionals obtain prepaid coverage tails to assure coverage for long-term 
exposure.75 Conversely, owners could specify retroactive coverage ex
tending back to the beginning of pre-bid design activities.?6 Additionally, 
owners could protect themselves against low liability limits through re
questing excess E&O coverage. In general, because there are no standard 
errors and omissions insurance policies, design-build owners can examine 
each policy's exclusions, definitions, limits and conditions and make revi
sions as required to adequately address the additional exposures assumed 
by the design-builder for each project.77 

Owners should consider both the advantages and disadvantages of 
this approach. A suggested advantage to pursing coverage under the de
sign professional's E&O policy, instead of, for example, forcing coverage 
through the contractor's surety, is that irresponsible risk management 

72. Mark V. Niemeyer, Managing Risk on Design-Build Projects: The Surety's Perspective, 
ROUGH NOTES, Mar. 1998, at http://www.roughnotes.comlrnmagazine/3cdindex98.htm. 

73. Robinson, supra note 38, at 54. 
74. Niemeyer, supra note 72. 
75. [d. 
76. [d. 
77. [d. 
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among design-builders will be discouraged, developing a more qualified 
and responsible contracting group with greater support from their sure
ties.78 A disadvantage to this option is that stipulating minimum errors 
and omissions specifications may not completely cover the owner for 
claims against the contractor for negligent supervision of the design com
ponent of the projectJ9 The policy will usually only provide coverage to 
the design members of the design-build team and thus exclude the 
contractor.80 

A second approach to securing comprehensive coverage in design
build projects is for owners to require that the contractor obtain a 
standalone professional liability policy to cover the project's design expo
sure.81 If the contractor provides its own design professional liability pol
icy, the owner is assured of an insurance policy that will respond on the 
contractor's behalf if the owner has the need to pursue a claim for a de
sign error or negligent supervision of the design component.82 This ap
proach reinforces the benefits of the design-build model's single point of 
responsibility because it simplifies the owner's insurance claims process.83 

The contractor's design professional policy can resolve any design-related 
claim by the owner, leaving the contractor to pursue apportionment of 
liability among the design-build team members.84 And the market for 
such professional liability insurance has grown in recent years along with 
the popularity of design-build procurement, with insurance companies of
fering contractors annual policies to provide coverage for the vicarious 
liability of a project's design component.85 However, potential design
build owners should expect an increase in bid prices under this approach. 
In traditional construction, there is no need for a contractor to secure 
such an additional liability policy that is separate from the design profes
sional's insurance. And this additional contractor cost would be passed 
directly to the owner.86 

A third viable option that design-build owners can pursue to prop
erly address design risk coverage is an owner controlled insurance pro
grams ("OCIP").87 OCIPs are a type of "wrap-up" insurance 
procurement that allows the owner to establish and administer coverage 
for all project participants by "wrapping up," or bundling, mUltiple par-

78. Id. 
79. Tennant, supra note 54. 
80. Id. 
81. Id. 
82. Id. 
83. Tennant, supra note 54. 
84. Id. 
85. Id. 
86. Id. 
87. Robinson, supra note 38, at 56. 

2004] Protecting Design-Build Owners 47 

among design-builders will be discouraged, developing a more qualified 
and responsible contracting group with greater support from their sure
ties.78 A disadvantage to this option is that stipulating minimum errors 
and omissions specifications may not completely cover the owner for 
claims against the contractor for negligent supervision of the design com
ponent of the projectJ9 The policy will usually only provide coverage to 
the design members of the design-build team and thus exclude the 
contractor.80 

A second approach to securing comprehensive coverage in design
build projects is for owners to require that the contractor obtain a 
standalone professional liability policy to cover the project's design expo
sure.81 If the contractor provides its own design professional liability pol
icy, the owner is assured of an insurance policy that will respond on the 
contractor's behalf if the owner has the need to pursue a claim for a de
sign error or negligent supervision of the design component.82 This ap
proach reinforces the benefits of the design-build model's single point of 
responsibility because it simplifies the owner's insurance claims process.83 

The contractor's design professional policy can resolve any design-related 
claim by the owner, leaving the contractor to pursue apportionment of 
liability among the design-build team members.84 And the market for 
such professional liability insurance has grown in recent years along with 
the popularity of design-build procurement, with insurance companies of
fering contractors annual policies to provide coverage for the vicarious 
liability of a project's design component.85 However, potential design
build owners should expect an increase in bid prices under this approach. 
In traditional construction, there is no need for a contractor to secure 
such an additional liability policy that is separate from the design profes
sional's insurance. And this additional contractor cost would be passed 
directly to the owner.86 

A third viable option that design-build owners can pursue to prop
erly address design risk coverage is an owner controlled insurance pro
grams ("OCIP").87 OCIPs are a type of "wrap-up" insurance 
procurement that allows the owner to establish and administer coverage 
for all project participants by "wrapping up," or bundling, mUltiple par-

78. Id. 
79. Tennant, supra note 54. 
80. Id. 
81. Id. 
82. Id. 
83. Tennant, supra note 54. 
84. Id. 
85. Id. 
86. Id. 
87. Robinson, supra note 38, at 56. 



HeinOnline -- 32 Transp. L.J. 48 2004-2005

48 Transportation Law Journal [Vol. 32:35 

ties into a single consolidated program.88 OCIPs are typically employed 
on large, multi-disciplinary construction projects involving numerous par
ties.89 Also, the integrated risk management and financing that such pro
grams require make them a popular approach among owners seeking to 
augment the benefits of the design-build method.90 Owner controlled in
surance programs may thus be particularly appealing to state transporta
tion agencies considering design-build procurement for large 
transportation infrastructure projects. 

A primary aspect of an OCIP is, as the name implies, increased 
owner control.91 Under owner controlled insurance programs, an owner 
takes total responsibility for insurance coverage and so has direct control 
over the selection of an insurer, allowing the owner to monitor the in
surer's performance and insolvency.92 This leads to several significant ad
vantages. First, by combining the cost for all of the contractors' and 
subcontractors' insurance coverage into a single policy, an owner creates 
substantial leverage in the insurance market.93 An owner can capitalize 
on this leverage to realize volume discounts from the economies of scale, 
buying broader coverage at lower rates than available to individual con
tractors.94 "An owner can realize cost savings of as much as 10-15% due 
to the volume purchasing of the OCIP coverages. "95 The owner then can 
require the project participants to reduce their bid offers by eliminating 
all of their insurance costs in exchange for owner-provided coverage.96 

Compared to traditional, fragmented insurance programs, this could po
tentially reduce an owner's overall project costs by up to two percent.97 

Second, an owner controlled insurance program allows the owner to 
define the scope of coverage. Owners using OCIPs have the ability to 
obtain broader insurance coverage with higher dedicated limits. Specific 
to the issue of design risk coverage in design-build projects, owners ad
ministering OCIPs can include a professional liability insurance policy 
that will provide coverage for all of the design professionals on the pro-

88. David L. Grenier, Owner Controlled Insurance Programs - Part One, CFMA BUILDING 
PROFITS (Sept./Oct. 2000) [hereinafter Grenier, Part One], at http://www.c-risk.comlArticles/ 
dl~OCIP _01.htm (last visited May 23, 2005). 

89. Id. 
90. David L. Grenier, Owner Controlled Insurance Programs - Part Two, CFMA BUILDING 

PROFITS (Jan.IFeb. 2001) 
91. Grenier, Part One, supra note 88. 
92. Id. 
93. Id. 
94. Id. 
95. Id. 
96. Bradford A. Nilsson, Owner Controlled Insurance Programs (OCIPs): Why Owners 

Like Them and Why Contractors May Not, at http://www.constructionweblinks.com!Resources/ 
Industry_Repo-rts_Newsletters/July_14_2oo3/ocip.htm (July 14, 2003). 

97. Id. 

48 Transportation Law Journal [Vol. 32:35 

ties into a single consolidated program.88 OCIPs are typically employed 
on large, multi-disciplinary construction projects involving numerous par
ties.89 Also, the integrated risk management and financing that such pro
grams require make them a popular approach among owners seeking to 
augment the benefits of the design-build method.90 Owner controlled in
surance programs may thus be particularly appealing to state transporta
tion agencies considering design-build procurement for large 
transportation infrastructure projects. 

A primary aspect of an OCIP is, as the name implies, increased 
owner control.91 Under owner controlled insurance programs, an owner 
takes total responsibility for insurance coverage and so has direct control 
over the selection of an insurer, allowing the owner to monitor the in
surer's performance and insolvency.92 This leads to several significant ad
vantages. First, by combining the cost for all of the contractors' and 
subcontractors' insurance coverage into a single policy, an owner creates 
substantial leverage in the insurance market.93 An owner can capitalize 
on this leverage to realize volume discounts from the economies of scale, 
buying broader coverage at lower rates than available to individual con
tractors.94 "An owner can realize cost savings of as much as 10-15% due 
to the volume purchasing of the OCIP coverages. "95 The owner then can 
require the project participants to reduce their bid offers by eliminating 
all of their insurance costs in exchange for owner-provided coverage.96 

Compared to traditional, fragmented insurance programs, this could po
tentially reduce an owner's overall project costs by up to two percent.97 

Second, an owner controlled insurance program allows the owner to 
define the scope of coverage. Owners using OCIPs have the ability to 
obtain broader insurance coverage with higher dedicated limits. Specific 
to the issue of design risk coverage in design-build projects, owners ad
ministering OCIPs can include a professional liability insurance policy 
that will provide coverage for all of the design professionals on the pro-

88. David L. Grenier, Owner Controlled Insurance Programs - Part One, CFMA BUILDING 
PROFITS (Sept./Oct. 2000) [hereinafter Grenier, Part One], at http://www.c-risk.comlArticles/ 
dl~OCIP _01.htm (last visited May 23, 2005). 

89. Id. 
90. David L. Grenier, Owner Controlled Insurance Programs - Part Two, CFMA BUILDING 

PROFITS (Jan.IFeb. 2001) 
91. Grenier, Part One, supra note 88. 
92. Id. 
93. Id. 
94. Id. 
95. Id. 
96. Bradford A. Nilsson, Owner Controlled Insurance Programs (OCIPs): Why Owners 

Like Them and Why Contractors May Not, at http://www.constructionweblinks.com!Resources/ 
Industry_Repo-rts_Newsletters/July_14_2oo3/ocip.htm (July 14, 2003). 

97. Id. 



HeinOnline -- 32 Transp. L.J. 49 2004-2005

2004] Protecting Design-Build Owners 49 

ject, even without a direct contract with the design professionals.98 Such 
an approach will provide comprehensive protection for the owner regard
less of the coverage that the individual professionals mayor may not 
have. Additionally, "an owner can purchase broader and more uniform 
coverage for the OCIP than each design professional could purchase indi
vidually in a stand-alone policy."99 By directly establishing and adminis
tering owner controlled insurance programs, a design-build owner 
eliminates the apprehension that the specific endorsements and limita
tions of the particular policies of the parties involved will result in an 
insurance gap.Ioo The owner is assuring itself uniform and comprehensive 
design insurance coverage and can then more fully take advantage of the 
potential benefits that the design-build method has to offer. 

Whether through ensuring adequate minimum standards in profes
sional errors and omissions insurance policies, requiring the contractor to 
purchase a design professional liability policy or establishing a broad 
owner controlled insurance program, design-build owners should invest 
the time and planning necessary to address the issue of design insurance 
for design-build projects. With sufficient insurance coverage for project 
design secured, owners can move on to the important issues of obtaining 
the services of an independent construction manager and establishing a 
quality control program. 

B. INDEPENDENT CONSTRUCTION MANAGERS AS THE OWNER'S 

REPRESENTATIVE IN DESIGN-BUILD PROJEcrS 

Potential design-build owners who are concerned about how to mon
itor contractor performance and also ensure project quality should con
sider the services of an independent construction manager. While not a 
panacea, hiring a separate design professional to take the role of con
struction manager can greatly assist the owner by evaluating project de
sign, overseeing construction, and communicating important project 
developments. lOl 

Construction managers are specialized professionals, unconnected 
with design creation, that perform many services typically expected of the 
design professional.102 A construction manager should provide construc
tion experience and skill at all phases of the construction process. I03 Cost 
estimating and budgetary controls, scheduling, organizational manage
ment, quality assurance, and a commitment to meeting the expectations 

98. Grenier, Part One, supra note 88. 
99. Id. 

100. Nilsson, supra note 96. 
101. Robinson, supra note 38, at 54. 
102. See SWEET & SCHINEIER, supra note 2, § 12.08, at 201. 
103. Id. 
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of the owner are various components of professional construction man
agement services.104 

In the traditional method, a construction manager works with both 
the owner and the design professional. As the owner's agent, the design 
professional furnishes a design and interprets the contract documents 
with the owner's best interests at heart. The construction manager further 
advises both the owner and the design professional to increase project 
efficiency and constructability.105 The construction manager also assists 
both parties by taking over many site services usually performed by the 
design professional.106 

Even though construction managers are common in traditional de
sign-bid-build projects, the concept is particularly applicable to the de
sign-build method.107 As discussed, design-build substantially limits the 
traditional watchdog role of the design professional, creating a significant 
quality concern. This could result in not only substandard work but also 
in such inequitable transactions as excessive payments being made early 
in the project. lOS The potential for misrepresentation and poor construc
tion is thus more apparent than in design-bid-build where the design pro
fessional provides the owner with an initial level of security. And many 
potential design-build owners, even experienced state transportation 
agencies, lack the skill and sophistication to adequately monitor a design
build contractor's performance on their own.109 

A construction manager can thus provide a valuable service as the 
owner's representative in design-build projects. A construction manager 
hired directly by the owner has the authority to intervene on the owner's 
behalf and to make recommendations regarding major decisions.110 The 
construction manager's importance is accentuated by the fact that he or 
she works exclusively for the design-build owner, not in conjunction with 
the design professional as in the traditional system.Hl This relationship of 
trust and confidence between the owner and construction manager can 
take the place of the watchdog role assumed by the design professional in 
the traditional method.H2 

An independent construction manager has a unique role in design
build projects in various phases of the construction process. In the pre-

104. Linda Chiarelli & Lawrence Chiarelli, The Role of the Construction Manager on a De-
sign/Build Project, 15 CONSTRUcrION LAW. 58, 59 (1995). 
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112. [d. at 60-61. 
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build projects in various phases of the construction process. In the pre-

104. Linda Chiarelli & Lawrence Chiarelli, The Role of the Construction Manager on a De-
sign/Build Project, 15 CONSTRUcrION LAW. 58, 59 (1995). 

105. SWEET & SCHINEIER, supra note 2, § 17.04, at 349. 
106. [d. 
107. Prerequisites, supra note 46. 
108. See generally id. 
109. [d. 
110. Chiarelli & Chiarelli, supra note 104, at 59. 
111. [d. at 60. 
112. [d. at 60-61. 



HeinOnline -- 32 Transp. L.J. 51 2004-2005

2004] Protecting Design-Build Owners 51 

design phase, a construction manager is critically important in assisting 
the owner prepare contract specifications and select the design-build en
tity.113 In the traditional model, the owner selects and collaborates with a 
design professional long before preparing bid documents and choosing a 
contractor. The owner can rely on the design professional to help develop 
its project concept and to evaluate potential contractors after the project 
design has been completed. In design-build however, these two steps 
must be taken at the same time and without the guidance of the design 
professional. Also, the owner must provide sufficiently technical detail in 
the initial basic configuration so as to avoid costly change orders later in 
construction. This may be especially difficult in individual, tailored 
projects, such as complex transportation projects, where owners may not 
be sufficiently familiar with the design and construction elements re
quired to bring the initial concept into reality.H4 

A construction manager is thus extremely helpful in the pre-design 
phase of a design-build project. The construction manager can provide 
the technical and management expertise necessary to properly prepare 
the basic configuration concept in the contract documents.115 Addition
ally, the construction manager can help the owner assess not only the 
capabilities of the designer but also those of the potential contractor, in
creasing the owner's chances of finding the best design-build team availa
ble.116 The services of a professional construction manager are thus vital 
to the owner facing these otherwise daunting pre-design phase tasks. 

The services of a construction manager are also uniquely important 
in the design phase. In a traditional project, the design professional is the 
owner's representative and will perform the most cost-effective design 
that can meet the owner's needs. However, as discussed, the design pro
fessional's allegiance, and control of project design, is shifted to the de
sign-build entity in a design-build project. Thus the owner must still rely 
on the expertise of the contractor in proposing alternative design con
cepts.117 For example, if a contractor who specializes in the construction 
of steel-framed structures leads the design-build, it would be natural for 
the engineer to design a steel support system without even considering an 
alternative, such as a combination of concrete walls and wooden joists. 
Even if the owner will ultimately receive a quality design, it may not be 
able to make a fully informed decision regarding the full range of availa
ble design options.118 The owner may thus be deprived of the widest op-

113. [d. at 60. 
114. [d. 
115. Chiarelli & Chiarelli, supra note 104, at 60. 
116. [d. 
117. [d. 
118. [d. at 61. 

2004] Protecting Design-Build Owners 51 

design phase, a construction manager is critically important in assisting 
the owner prepare contract specifications and select the design-build en
tity.113 In the traditional model, the owner selects and collaborates with a 
design professional long before preparing bid documents and choosing a 
contractor. The owner can rely on the design professional to help develop 
its project concept and to evaluate potential contractors after the project 
design has been completed. In design-build however, these two steps 
must be taken at the same time and without the guidance of the design 
professional. Also, the owner must provide sufficiently technical detail in 
the initial basic configuration so as to avoid costly change orders later in 
construction. This may be especially difficult in individual, tailored 
projects, such as complex transportation projects, where owners may not 
be sufficiently familiar with the design and construction elements re
quired to bring the initial concept into reality.H4 

A construction manager is thus extremely helpful in the pre-design 
phase of a design-build project. The construction manager can provide 
the technical and management expertise necessary to properly prepare 
the basic configuration concept in the contract documents.115 Addition
ally, the construction manager can help the owner assess not only the 
capabilities of the designer but also those of the potential contractor, in
creasing the owner's chances of finding the best design-build team availa
ble.116 The services of a professional construction manager are thus vital 
to the owner facing these otherwise daunting pre-design phase tasks. 

The services of a construction manager are also uniquely important 
in the design phase. In a traditional project, the design professional is the 
owner's representative and will perform the most cost-effective design 
that can meet the owner's needs. However, as discussed, the design pro
fessional's allegiance, and control of project design, is shifted to the de
sign-build entity in a design-build project. Thus the owner must still rely 
on the expertise of the contractor in proposing alternative design con
cepts.117 For example, if a contractor who specializes in the construction 
of steel-framed structures leads the design-build, it would be natural for 
the engineer to design a steel support system without even considering an 
alternative, such as a combination of concrete walls and wooden joists. 
Even if the owner will ultimately receive a quality design, it may not be 
able to make a fully informed decision regarding the full range of availa
ble design options.118 The owner may thus be deprived of the widest op-

113. [d. at 60. 
114. [d. 
115. Chiarelli & Chiarelli, supra note 104, at 60. 
116. [d. 
117. [d. 
118. [d. at 61. 



HeinOnline -- 32 Transp. L.J. 52 2004-2005

52 Transportation Law Journal [Vol. 32:35 

portunity for selecting the most effective design. However, an 
independent construction manager could intervene in such a situation 
and provide the owner with information on options of which the owner 
would otherwise be unaware. The construction manager in design-build 
then serves a critical role as the owner's agent, providing an objective 
evaluation of all design alternatives, even those not considered by the 
contracting entity.119 

Finally, a construction manager can be an essential representative for 
the owner during the construction phase. As discussed below, a compre
hensive quality control program is essential to monitoring a contractor's 
perforqlance during a design-build project. And a key element of an ef
fective quality control program is periodic progress reports. But without 
the design professional acting as the owner's representative, a design
build owner would have no option but to rely on the contractor's assess
ments of its own performance. Such transmissions may very well be relia
ble but, due to the obvious conflict of interest, would nonetheless cause 
most owners concern. Thus, an integral part of a construction manager's 
services includes the independent documentation of the exchange of in
formation between the owner and the design-builder.120 The construction 
manager can assess the validity of contractor reports, reassuring the 
owner that such communications are truthful and accurate. Additionally, 
the construction manager can routinely assess the contractor's perform
ance and advise the owner of important project developments. For exam
ple, the construction manager could report to the owner when portions of 
the project are completed and evaluate whether or not the work per
formed and materials utilized met or exceeded the standards of quality 
established in the contract documents.121 

Other matters in which the reports of a construction manager would 
be very beneficial to a design-build owner include whether or not work is 
progressing according to schedule, evaluating the validity of contractor 
requests for extensions, alerting the owner when the contractor has a po
tential claim for additional compensation, and verifying the veracity of 
such change order c1aims.122 Independent reports from a construction 
manager can provide the owner much needed assurance that change or
der claims are not the result of the contractor's own errors in either de
sign or construction. In the event that disputes escalate, the construction 
manager provides the owner with a personal insight into the construction 
project that would otherwise be unavailable. The owner has independent 
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third voice, a role held by the design professional in the traditional sys
tem, to counteract the contractor's claims. 

While the retention of an independent construction manager is cer
tainly beneficial to a design-build owner, it does not completely guaran
tee the integrity of a design-build contractor.123 The construction 
manager's liability will be generally limited to a good faith effort and the 
exercise of reasonable skill and judgment in its duties.124 Thus, the situa
tion can arise where an owner's construction manager will not be liable to 
the owner for construction errors. For example, this may occur in situa
tions where the construction manager justifiably relied on the design mis
representations of the design-build contractor.125 This may hold true 
despite the fact that the public owner took the precaution of hiring the 
construction manager expressly for the purpose of checking the design 
and monitoring construction for compliance with the plans and 
specifications.126 

Even though the retention of a construction manager is not a fail
safe, it does reintroduce into the design-build model the checks and bal
ances of the traditional project delivery system to some extent.127 

Potential design-build owners should especially consider this option 
where they do not have experienced in-house engineering staff or staff 
availability is limited by other obligations.128 However, because construc
tion managers have a limited liability scope, their services will be most 
effective when used in conjunction with a quality control program, as de
scribed below. 

C. QUALITY CONTROL SPECIFICATIONS FOR DESIGN-BUILD PROJECTS 

Design-build projects generally operate on a much faster pace and 
broader scale than design-bid-build projects. Design-builders, determined 
to stay on schedule, may be inclined to avoid time-consuming quality 
measures, such as inspecting completed work for deficiencies, in order to 
meet production requirements. This leaves quality enforcement entirely 
in the hands of the owner, who must take the initiative to perform inspec
tions and demand corrections before making final approval for completed 
work items. This may be an unacceptable situation for owners.129 One 

123. See Robinson, supra note 38, at 53. 
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method by which owners can place some quality responsibility back on 
the design-builder is to require a quality control plan that clearly demon
strates a thorough review of project design, frequency of testing and sam
pling, qualification of the testing personnel, and reporting procedures.13° 
While a quality control plan may be important for any construction pro
ject, it is particularly applicable to the design-build model where the de
sign professional does not offer security for the owner's quality concerns. 
It forces the contractor to commit to a formal list of quality measures, 
providing the owner some assurance that completed work has at least 
been reviewed before the request for approval is made. And a quality 
control plan does not completely eliminate the owner's quality responsi
bilities. The owner should still retain responsibility for quality assurance 
and verify the contractor's adherence to the quality control plan by mak
ing random inspections.131 Such quality assurance oversight can be ac
complished through small on-site monitoring staffs performing audits and 
independent testing of the contractor's quality control efforts.132 Three 
important elements of an effective quality control plan are discussed 
below. 

First, design-build owners should require the design-build entity to 
establish design review procedures as part of its quality control plan. De
sign review procedures should clearly demonstrate, through physical 
records collected according to a document control process, that an appro
priate authority has competently reviewed each design element. Design 
professionals might be required to submit copies of their work, showing 
proof of revisions and corrections, to quality control personnel before 
work is approved for construction. Design professionals may be required 
to follow this process at various stages of the project design development. 
Proper design review may also require evaluation by several different 
levels of supervisors, from design professional managers through to pro
ject leads, depending on the complexity of the project and the size of the 
design team. Design-build owners should thus assess their design review 
expectations early on and direct the contractor to establish quality con
trol procedures accordingly. 

Second, the quality of personnel dedicated to quality control efforts 
should be addressed. Owners should require that contractors dedicate 
personnel that are independent of the construction team.133 Additionally, 
such personnel should be experienced quality control professionals, not 
simply construction employees that happen to be available.134 An outside 

130. Id at 11. 
131. Id. at 29. 
132. AASHTO JOINT TASK FORCE ON DESIGN-BUILD, supra note 10, at para. 6.5. 
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and neutral manager who may communicate with, but not report to, the 
project superintendent should lead this quality control team.135 Further
more, the quality control manager should be based at the project site but 
prohibited from performing production-related duties to avoid the com
promise of the quality control program.136 Correspondingly, all other 
quality control personnel should be independent of the project superin
tendent and be responsible to the quality control manager or some other 
outside leader.B7 While the contractor's construction team may also per
form inspections, quality control personnel should be responsible for di
rectly inspecting all project work,. regardless of any additional quality 
efforts made by the construction team. Also, the quality manager should 
be free to reject any portion of the contractor's work that does not meet 
specifications. The owner should specify what process the quality man
ager and contractor should follow to verify the correction of any unac
ceptable performance. An independent quality control staff will thus 
allow for an honest evaluation of all project work and a reintroduction, to 
a small degree, of the tension between the design professional and con
tractor in the design-bid-build method. 

Third, a quality control plan should require contractors to submit 
project reports on a periodic basis.B8 Conflicts may arise between a de
sign-builder and an owner over whether or not completed work meets 
specifications. Without a program addressing how completed items are to 
be approved by the owner on a regular basis, the contractor will have no 
clear acceptance process and work will always be "ongoing."139 And the 
owner's input would then be limited to reviewing the final request for 
approval at the end of the project.140 At that point, conflicts may be very 
difficult to resolve because changes or corrections might require costly 
demolition.141 A good quality control plan should therefore require con
tractors to submit reports on an intermediate basis, instead of only at the 
end of a project. The quality control manager should submit reports and 
evaluations to both the owner (or the owner's representative, such as a 
construction manager) and the contractor, providing immediate verifica
tion of the contractor's performance. Also, the owner's concurrence 
should be obtained before the contractor's independent quality manager 
gives the stamp of final approval, and this progression should be 
documented.142 
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137. [d. at 26. 
138. See generally Friedlander, supra note 5. 
139. GRAHAM, supra note 130, at 20. 
140. [d. 
141. [d. 
142. [d. 

2004] Protecting Design-Build Owners 55 

and neutral manager who may communicate with, but not report to, the 
project superintendent should lead this quality control team.135 Further
more, the quality control manager should be based at the project site but 
prohibited from performing production-related duties to avoid the com
promise of the quality control program.136 Correspondingly, all other 
quality control personnel should be independent of the project superin
tendent and be responsible to the quality control manager or some other 
outside leader.B7 While the contractor's construction team may also per
form inspections, quality control personnel should be responsible for di
rectly inspecting all project work,. regardless of any additional quality 
efforts made by the construction team. Also, the quality manager should 
be free to reject any portion of the contractor's work that does not meet 
specifications. The owner should specify what process the quality man
ager and contractor should follow to verify the correction of any unac
ceptable performance. An independent quality control staff will thus 
allow for an honest evaluation of all project work and a reintroduction, to 
a small degree, of the tension between the design professional and con
tractor in the design-bid-build method. 

Third, a quality control plan should require contractors to submit 
project reports on a periodic basis.B8 Conflicts may arise between a de
sign-builder and an owner over whether or not completed work meets 
specifications. Without a program addressing how completed items are to 
be approved by the owner on a regular basis, the contractor will have no 
clear acceptance process and work will always be "ongoing."139 And the 
owner's input would then be limited to reviewing the final request for 
approval at the end of the project.140 At that point, conflicts may be very 
difficult to resolve because changes or corrections might require costly 
demolition.141 A good quality control plan should therefore require con
tractors to submit reports on an intermediate basis, instead of only at the 
end of a project. The quality control manager should submit reports and 
evaluations to both the owner (or the owner's representative, such as a 
construction manager) and the contractor, providing immediate verifica
tion of the contractor's performance. Also, the owner's concurrence 
should be obtained before the contractor's independent quality manager 
gives the stamp of final approval, and this progression should be 
documented.142 

135. [d. 
136. [d. at 25. 
137. [d. at 26. 
138. See generally Friedlander, supra note 5. 
139. GRAHAM, supra note 130, at 20. 
140. [d. 
141. [d. 
142. [d. 



HeinOnline -- 32 Transp. L.J. 56 2004-2005

56 Transportation Law Journal [Vol. 32:35 

V. CONCLUSION 

The design-build procurement method is a popular and effective al
ternative to the traditional design-bid-build model. The design-build sys
tem has many advantages, including allowing the design-builder 
considerable flexibility to incorporate creative and innovative construc
tion methods, which results in more cost-efficient construction and the 
potential for greatly accelerated project schedules. In particular, state 
transportation agencies can benefit from design-build when creating and 
expanding transportation infrastructure systems because the model af
fords the state greater freedom in specifying its primary construction 
goals, such as minimizing inconvenience to the public, and selecting a 
contractor who will effectively meet that goal. 

Although the altered role of the design professional creates several 
significant concerns to potential design-build owners, three steps may be 
taken to alleviate these pressures. First, design-build owners should ad
dress the issue of design risk to ensure that comprehensive coverage is 
obtained. Three options available to owners in this area are minimum 
errors and omissions insurance specifications, standalone professionallia
bility policies for contractors, and owner controlled insurance programs. 
Second, retaining the services of an independent construction manager is 
an important step towards monitoring performance and guarding against 
unfair change orders. Finally, owners can ensure that their quality expec
tations are met by incorporating specific quality control procedures in 
design-build contracts. Through investing the time and effort necessary to 
properly address these issues in advance, design-build owners can be 
more certain of attaining the many benefits of the design-build system 
while avoiding the possible limitations of this new procurement 
technique. 
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INTRODUCTION 

On March 11, 2004, during the morning rush hour, terrorists attacked 
a commuter train in Madrid, Spain.1 It is unfortunate that nations tum to 
the question of what can be done to enhance their own transportation 
security only after such tragedies occur; the United States is no excep
tion.2 Following the terrorist attacks in Madrid, legislative activity regard
ing rail security has increased.3 Among the proposed bills is the 
Protecting against Enemy Efforts through Modernization, Planning and 
Technology Act ("PREEMPT").4 In general, PREEMPT would enhance 
security for passenger and freight rail systems against terrorist attacks 
such as the one in Madrid and provide contingency plans for keeping 
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them operational following a terrorist attack.s 
The passage of PREEMPT is imperative because rail transportation 

is an ideal terrorist target for several reasons. First, due to the high con
centration of passengers, rail passenger transportation provides terrorists 
with opportunities to kill in quantity. Second, public rail transportation 
allows terrorists to blend into the high concentration of people, which, in 
turn, provides them an easy escape. Third, a terrorist attack on public rail 
transportation could cause disruption and alarm because it is the circula
tory system of urban environments. Fourth, the freight rail system trans
ports over half the nation's hazardous materials. Finally, because aviation 
received the majority of federal anti-terrorism funding to date, the rail 
transportation system has not been able to sustain nor improve on its 
current security measures. In sum, rail transportation has become an at
tractive target for terrorists. 

Part I of this article will detail past attacks on rail transportation in 
the United States. Part II will give further consideration to why terrorists 
target rail passenger and freight transportation. Part III will discuss the 
current status of U.S. rail security following the September 11 attacks. 
Part IV will describe the United Kingdom's experience with the IRA's 
bombing campaign and its subsequent actions regarding rail transporta
tion. Part V will summarize PREEMPT and Part VI will discuss the po
tential impact of PREEMPT on the safety of rail transportation. 

PART I: ATTACKS ON U.S. RAIL TRANSPORTATION 

Beginning in the early 1990s, attacks on rail transportation in the 
United States have increased. In 1992, an individual left a hand grenade 
on a railroad station platform in Chicago.6 In 1993, terrorists bombed the 
World Trade Center in New York including the train stations below 
them.7 "In December 1994, six days apart, two bombs went off on the 
New York City subway" system.8 In 1995, "the 'Sons of the Gestapo' de
railed Amtrak's Sunset Limited in the Arizona desert, killing one passen
ger and injuring 65 people."9 Additionally in 1995, a token-sales booth on 

5. Mary Mosquera, Rail Security Bill Introduced, NEWSBYTE NEWS NETWORK, June 18, 
2004, available at http://www.gcn.com!voILnolldaily-updates/26252-l.html. 

6. Steve Dunham, Mass Transit Defends Itself Against Terrorism (Mar. 2002), available at 
http://www.homelandsecurity.orgljoumaIlArtic1es/dunhammasstransit.htm. 

7. NEW YORK CITY SUBWAY, PATHlHuDsON & MANHATIAN RR (2004) ("The renova
tion of the [World Trade Center) station due to the damage from the 1993 bombing was still not 
complete on September 11,2001 when the station was totally destroyed."), at http://www.nycsub
way.orglnyclpathl (last visited Jan. 31, 2005). 

8. Dunham, supra note 6. 
9. Id. See also Jim Hill, Sabotage Suspected in Terrorist' Derailment, CNN NEWS, Oct. 10, 

1995, at http://www.cnn.comJUS/951O/amtrak/1O-10/. 
[S)abotage was indicated by the removal of a rail joint bar supporting a section of the 
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a New York City subway line was set on fire and the person occupying 
the booth was severely burned.1° In 1997, police authorities raided a 
Brooklyn apartment where they found a cache of explosives intended for 
a New York City subway station. l1 The September 11, 2001 attack com
pletely destroyed the New York Transport Authority and Port Authority 
Trans-Hudson train stations at the World Trade Center.12 These attacks 
prove that rail transportation is a vulnerable target-for attacks that 
could result in high casualties, public alarm, and economic disruption. 
The following section will discuss why terrorists view the rail transporta
tion system as an ideal target. 

PART II: WHY TERRORISTS TARGET TRANSPORTATION 

A. KILLING IN QUANTITY 

Since World War II, the beginning of the modern era of terrorist 
violence, how to secure mass transit systems against attacks has been a 
growing concern.B For decades, civilian rail passengers were fortunate 
because terrorists rarely targeted large numbers of people.14 However, 
over the last decades, terrorists have become less reluctant to kill large 
numbers of people, and public transportation systems (particularly pas
senger rail) have been targeted.15 Between 1998 and 2003, there were 
approximately 181 attacks on trains and related rail targets such as de
pots, and rail bridges worldwide.16 These attacks resulted in approxi-

[d. 

track leading to the trestle over the 30-foot ravine. The movement of the rail should 
have triggered an alarm, but the saboteur wired the track in such a way that the signal 
remained green and the crew had no warning of any problem ahead .... 

10. Dunham, supra note 6. 
1l. New York Was 'Close to a Disaster' From Suicide Bomb Plot, CNN NEWS, Aug. 1,1997 

(The police authorities found an address book on the suspects, which contained the name of a 
"known terrorist organization." The suspects admitted that their target was the New York City 
subway station.), available at http://www.cnn.comlUS/9708/0lIbrooklyn.bomb.pmlindex.html. 

12. Brian Michael Jenkins, Improving Public Surface Transportation Security: What Do We 
Do Now?, LEXINGTON INST., at 2, available at http://www.lexingtoninstitute.orglhomelandlJen
kins.pdf (last visited Jan. 31, 2005). 

13. William L. Waugh, Jr., Securing Mass Transit: A Challenge for Homeland Security, 21 
REV. OF POL'y RES. 307, 307 (2004). 

14. Id. at 307. 
15. Id. 
India leads the world in attacks on public transportation and in facilities from those 
attacks, with countries in Asia and Africa close behind. Terrorists, however, have been 
targeting mass transit in more industrialized countries as well. The United Kingdom 
and Germany each experienced six threats or attacks from mid-1997 through the end of 
2000; Japan, seven; Israel, eight. Australia and Belgium suffered attacks as well. 

Dunham, supra note 6. 
16. JACK RILEY, RAND CORPORATION, TERRORISM AND RAIL SECURITY 2 (Mar. 2003) 

(testimony presented to the Senate Commerce, Science, and Transportation Comm. on Mar. 23, 
2004), available at http://www.rand.orglpublications/CT/Cf224/Cf224.pdf. 
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mately 431 deaths and thousands of injuriesP 
Public transportation is an ideal target for terrorists because it allows 

them to kill in quantity. IS Passenger rail is used by millions of people on a 
daily basis.19 For example, the MTA Long Island Rail Road is the most 
busy passenger rail system in North America, averaging 274,000 passen
gers each weekday.20 In addition, the logistics of a passenger rail attack 
are comparatively simple. Given the concentration of people in a passen
ger rail station, substantial casualties can be inflicted with a backpack
sized bomb. 

Although conventional explosives have been the most frequently 
used weapon in rail attacks up to now, security officials cannot overlook 
the potential use of unconventional weapons such as chemical or biologi
cal weapons.21 The use of biological or chemical weapons in rail systems 
is real and not a theoretical threat.22 In 1995, Japan's Aum Shinrikyo sect 
members released nerve gas on Tokyo's subways, killing twelve people 
and causing 5,500 people to seek medical treatment.23 Moreover, recent 
arrests of extremists connected with Al Qaeda who manufactured ricin 
and the discovery of ricin in a Paris train station further proves that 
chemical or biological weapons are a potential threat to rail systems.24 

Although a large-scale attack involving chemical or biological weap
ons would be difficult to execute, a small-scale attack could produce 
widespread panic. As demonstrated by the anthrax attacks on postal facil
ities in the United States in 2001, such an attack could deny the use of 
transportation facilities for a lengthy period and result in expensive 
c1eanups.25 

B. KILLING INDISCRIMINA TEL Y 

Terrorists target public transportation because it allows them to kill 
indiscriminately. Public transportation depots have "little security with no 

17. [d. 
IS. Dunham, supra note 6. 
19. [d. See also U.S. GENERAL ACCOUNTING OFFICE, RAIL SECURITY, SOME ACTIONS 

TAKEN TO ENHANCE PASSENGER AND FREIGHT RAIL SECURITY, BUT SIGNIFICANT CHALLENGES 
REMAIN, Mar. 2004 (statements of Peter F. Guerrero & Norman J. Rabkin before the Senate 
Comm. on Commerce, Science, and Transportation) [hereinafter GAO TESTIMONY], available at 
http://www.gao.gov/-new.items/d0459St.pdf. 

20. Hearing Before the Comm. on House Transportation and Infrastructure Subcomm. on 
Railroad, lOSth Cong. (2004) (statement of James Dermody, President, Long Island Rail Road), 
available at http://www.house.gov/transportationlrai1/05-05-04/dermody.pdf (last visited Jan. 31, 
2005). 

21. Jenkins, supra note 12, at 3. 
22. [d. 
23. [d. 
24. [d. 
25. [d. 
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obvious checkpoints," as compared to airports where passengers and par
cels are inspected.26 Generally, rail passengers do not know each other, 
which allows terrorists to attack in anonymity and provides an easier es
cape.27 In addition, rail passenger facilities are readily accessible, making 
them all the more vulnerable to a terrorist attack. For example, a typical 
rail passenger facility relies on open architecture and the rapid and easy 
movement of passengers in and out of facilities and on and off trains. 
Furthermore, passenger rail systems pass through dense urban landscapes 
that may offer multiple attack points and easy escape, as well as vast rural 
stretches that are difficult to patrol and secure. 

C. PUBLIC TRANSPORTATION AS A CIRCULATORY SYSTEM 

"Transportation systems are the nervous systems of large cities. "28 

Attacks on these systems produce significant psychological effects and ec
onomic disruption.29 "As such, the potential loss of service, not to men
tion the loss of life, that might accompany an [attack] can severely disrupt 
the social and economic life of communities and even regions."3o A ter
rorist attack is likely to result in a decrease of commuter travel on passen
ger rail systems, thus increasing highway congestion. Moreover, tourists 
in metropolitan areas would also become reluctant to travel on passenger 
rail systems. Furthermore, transit-related businesses would most likely be 
adversely affected by the decrease in passenger and tourist travel.31 Thus, 
"the potential economic impact of infrastructure damage alone may en
courage terrorists to target transit systems. "32 

In addition, "[t]errorists thrive on the psychological effects their ac
tions have upon others. Whenever a government overreacts to a hostage 

26. Dunham, supra note 6. 
27. Id. 
28. Jenkins, supra note 12, at 1. 
Light railways (typically one- or two-car electric trains operating on street trackage or 
other surface right-of-way and sometimes in tunnels) carry more passengers than buses 
do and hence have a higher potential for casualties in an attack; also, they are more 
vulnerable to disruption, as a disabled vehicle can block operations on a line. At least 
20 U.S. cities have light rail lines; more are planned or under construction .... Just as 
vulnerable to terrorist attacks is the subway ("heavy rail" as it is known in the indus
try ... ) Eleven U.S. metropolitan areas have heavy rail rapid transit systems, with elec
tric trains typically four or more cars long running on their own right-of-way, often in 
tunnels. 

Dunham, supra note 6. 
29. Jenkins, supra note 12, at 1. 
30. Waugh, supra note 13, at 307. 
31. Id. 
32. Waugh, supra note 13, at 307. See also Adam Eventov, FBI; U.S. Rail Lines Among 

Terror Targets; Trains; A Study Sayan Attack on Corridors in the Area Would Cost $414 Million a 
Day, THE PRESS-ENTERPRISE, Sept. 12, 2003 ("If service on either the Union Pacific or Burling
ton Northern Santa Fe Railroad ... were cut, the disruption would have an economic impact of 
$414 million a day ... "). 
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incident or the public becomes engulfed in fear over potential terrorist 
attacks, the terrorists achieve an important victory."33 Consider a report 
conducted by the American Psychological Association which performed a 
random survey of 1,900 Americans nationwide in the four months after 
the September 11 attacks; "[f]indings indicated that about one quarter of 
Americans reported 'feeling more depressed than at any other time in 
their lives.' "34 Rail transportation, like air travel, can rise or fall with the 
willingness of passengers to put their personal safety in the hands of 
others.35 

D. PASSENGER RAIL VULNERABILITIES 

Attacks on passenger rail systems are likely to occur more fre
quently, and to become more deadly than those on airports and airplanes, 
because the security measures on the rail network have not kept pace 
with those in aviation.36 For instance, airports extensively use passenger 
profiling, passenger screening, metal detectors, X-ray machines, explo
sives sniffers, hand searchers, and armed guards.37 The employment of 
such security measures would conflict with the expectations of the aver
age American rail passenger. The American rail passenger expects rail 
transportation to be inexpensive and fast.38 These security measures 
would cause an increase in fares and longer travel times, which would 
likely lead to a substantial loss in ridership.39 

Unlike airports, passenger rail facilities rely on open architecture be
cause it allows passengers more physical space and easier accessibility.4o 
However, due to the recent growth of passenger rail ridership,41 it is 

33. JEFFREY D. SIMON, THE TERRORIST TRAP 376 (1994). 
34. Yael Danieli, Brian Engdahl, & William E. Schlenger, The Psychosocial Aftermath of 

Terrorism, in UNDERSTANDING TERRORISM 235 (2004). See also SIMON, supra note 33, at 348. 
35. RILEY, supra note 16, at 4. 
36. Jenkins, supra note 12, at 1. 
37. RILEY, supra note 16, at 4. 
38. Id. at 4-5. 
39. Id. at 5. 
40. GAO TESTIMONY, supra note 19, at 8. 
41. Lyndsey Layton, Rail Ridership Hits New Highs: Reagan Funeral, Return of Tourism 

Lift Metro, WASH. POST, Sept. 10,2004, at B01 ("More people rode Metrorail in the past year 
than any year since the subway opened in 1976, at one point breaking the record for single-day 
ridership."); Lucas Wall, Rail Ridership Figures Called 'Impressive', Hous. CHRON., Apr. 6, 2004 
("An estimated 604,300 passengers rode the train in March [2004], the highest monthly total 
logged since passenger operations on Houston's first light rail line began Jan. 1 [2004]." David 
Wolff, chairman of the Metropolitan Transit Authority, expected that number to triple by the 
end of the year.), available at http://www.chron.com!cs/CDAlssistory.mpl/metropolitanl2487749; 
RTA Ends 2003 With First Ridership Increase Since 1997, RTA NEWS, Jan. 21, 2004 (Cleveland 
"[r]idership was more than 53.5 million, up about 809,000 trips from the 2002 total of 52.7 
million."), at http://www.riderta.com!pressre-Ieaselist.asp?listingid=558; Amtrak Sets Ridership 
Record in FY2004, PROGRESSIVE RAILROADING.COM, Oct. 18, 2004 ("For the second-straight 
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33. JEFFREY D. SIMON, THE TERRORIST TRAP 376 (1994). 
34. Yael Danieli, Brian Engdahl, & William E. Schlenger, The Psychosocial Aftermath of 

Terrorism, in UNDERSTANDING TERRORISM 235 (2004). See also SIMON, supra note 33, at 348. 
35. RILEY, supra note 16, at 4. 
36. Jenkins, supra note 12, at 1. 
37. RILEY, supra note 16, at 4. 
38. Id. at 4-5. 
39. Id. at 5. 
40. GAO TESTIMONY, supra note 19, at 8. 
41. Lyndsey Layton, Rail Ridership Hits New Highs: Reagan Funeral, Return of Tourism 

Lift Metro, WASH. POST, Sept. 10,2004, at B01 ("More people rode Metrorail in the past year 
than any year since the subway opened in 1976, at one point breaking the record for single-day 
ridership."); Lucas Wall, Rail Ridership Figures Called 'Impressive', Hous. CHRON., Apr. 6, 2004 
("An estimated 604,300 passengers rode the train in March [2004], the highest monthly total 
logged since passenger operations on Houston's first light rail line began Jan. 1 [2004]." David 
Wolff, chairman of the Metropolitan Transit Authority, expected that number to triple by the 
end of the year.), available at http://www.chron.com!cs/CDAlssistory.mpl/metropolitanl2487749; 
RTA Ends 2003 With First Ridership Increase Since 1997, RTA NEWS, Jan. 21, 2004 (Cleveland 
"[r]idership was more than 53.5 million, up about 809,000 trips from the 2002 total of 52.7 
million."), at http://www.riderta.com!pressre-Ieaselist.asp?listingid=558; Amtrak Sets Ridership 
Record in FY2004, PROGRESSIVE RAILROADING.COM, Oct. 18, 2004 ("For the second-straight 
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questionable whether passenger rail facilities should continue to rely on 
open architecture. For two major reasons, open architecture makes pas
senger rail facilities more vulnerable to terrorist attacks. First, terrorists 
benefit by anonymity and easy escape. Second, open architecture pre
vents passenger rail facilities from employing certain security measures, 
such as the creation of "safe zones" through separation between check-in 
counters and departure gates at airports.42 

The above factors weigh unfavorably against rail passenger transpor
tation and create a potential target for terrorists to exploit. To summarize: 
(i) the high concentration of passengers provides terrorists with the op
portunity to kill in quantity and indiscriminately; (ii) a terrorist attack on 
public transportation would result in profound psychological effects and 
economic disruption; and (iii) the impracticality of employing some avia
tion-style security measures makes rail transportation more vulnerable, 
thus affording terrorists another avenue to exploit. 

E. FREIGHT RAIL VULNERABILITIES 

Unlike passenger rail systems, freight rail does not have a high con
centration of passengers; however, "it does provide terrorists with some 
opportunities that passenger rail does not afford."43 In particular, freight 
rail is used to transport large quantities of hazardous materials and dan
gerous cargoes.44 Nearly half of the hazardous materials shipped in the 
U.S. move by rai1.45 Sometimes these freight trains travel through densely 
populated urban areas, which creates the potential for a very serious acci
dent.46 For instance, the New York City area had two million tons of haz
ardous materials travel through it on freight cars in 2004.47 Tank cars of 
chlorine have routinely passed within four blocks of the Capito1.48 The 
breadth of the problem was highlighted in June of 2002, when the state of 
Nevada filed a federal civil action against the Department of Energy for 
failing to "address the environmental impacts and terrorism risks from 
tens of thousands of ... rail ... shipments of high-level radioactive waste 
through 44 states, 109 major cities and 703 counties with a combined pop-

year, Amtrak posted record ridership. The national passenger railroad carried 25,053,564 passen
gers in fiscal year 2004, a 4.3 percent increase ... "), at http://www.progressiverailroading.com! 
transitnews/article.asp?id=5613. 

42. RILEY, supra note 16, at 5. 
43. ld. 
44. ld. 
45. ld. 
46. See Greg Clary, Schumer: Rail Safety is Lax, J. NEWS, Jan. 22, 2005, at lB. 
47. ld. 
48. Michael Dresser, Derailment Brings Home Potential Peril of Toxic Traffic, BALTIMORE 

SUN, Jan. 16, 2005, at AI. 
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ulation of 123 million."49 
In July 2001, a railcar carrying noxious chemicals50 caught fire in the 

Howard Street Tunnel under downtown Baltimore.51 The fire disrupted 
freight rail movements throughout the East Coast, and damaged the un
derground infrastructure of downtown Baltimore.52 In January 2002, a 
freight train derailed outside Minot, North Dakota.53 The derailment 
caused five tanker cars to leak anhydrous ammonia; one man was killed 
and sixty-one people sought emergency care.54 Recently, in January 2005, 
a train derailment in Graniteville, South Carolina, caused chlorine gas to 
leak killing nine people, sending more than 500 to hospitals, and evacuat
ing nearly 5,500 residents.55 

More than twenty-eight million freight car shipments haul everything 
from coal to children's food.56 Tracks travel through every major city and 
within yards of the most important symbols of our country and tourist 
attractions. 57 Although terrorists have not attacked a U.S. freight rail sys
tem, this could change. With terrorism a threat, railroads will face in
creasing pressure to divert hazardous cargoes from heavily populated 
areas. 

PART III: STATUS OF U.S. RAIL TRANSPORTATION 

SECURITY EFFORTS 

Before September 11, 2001, the United States focused its security 

49. Nevada Suit Alleges Irregularities in EIS Are 'Tantamount to Fraud,' NUCLEAR WASTE 
NEWS, June 13, 2002. But see Roland M. Frye, Jr., The Nuclear Regulatory Commission is Not 
Required by Statute to Terrorism-Related Portions of Environmental Impact Statements, 55 AD
MIN. L. REv. 643 (2003). See also Chessa Bieri, The Time has Come for the Government to De
velop and Implement a Transportation Plan For Yucca Mountain, 29 TRANS. L.J. 333 (2002) 
(discussing the shipment of nuclear waste from Yucca Mountain where 77,000 tons of nuclear 
waste is stored). 

50. TIm Doulin, Rails Bring Danger to Town, But Threat Hard to Quantify, COLUMBUS DIS-
PATCH, Jan. 20, 2005, at 1A. 

51. Dresser, supra note 48, at AI. 
52. Id. 
53. 1 Killed After Train Derails, Leaks Ammonia, CNN NEWS, at http://archives.cnn.com/ 

2002lUS/0-1/18/minot.chemical.leakl?related (last visited Jan. 31, 2005). 
54. Id. Anhydrous ammonia is particularly noxious. "It sucks the water right of your system 

... If your skin comes in contact, it causes a chemical burn. It freezes clothing to the body and 
sucks the moisture right out of your eyes, breathing system, bronchial tubes, anything that's 
moist. It goes directly to those areas." said Lt. Douglas Lockrem of Minot police. Id. 

55. Gregory Richards, CSX To Reduce Train Movements in Jacksonville, Fla., During Super 
Bowl Week, FLORIDA TIMES-UNION, Jan. 20, 2005. 

56. Congressman Jon C. Porter, Statement on the Protecting Railroads Against Enemy Ef
forts Through Modernization and Technology Act (PREEMPT) (June 17, 2004), available at 
http://www.house.gov/t-ransportationlpress/press2004/release72.html. 

57. Id. 
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efforts almost exclusively on aircraft and airport facility protection. 58 
Since September 11th, the focus of America's security efforts has contin
ued to center on aviation.59 This has been true at the U.S. Department of 
Transportation ("DOT"), at the new Department of Homeland Security 
("DHS"), and at the Transportation Security Administration ("TSA"), 
which has been transferred from DOT to DHS.60 This focus on aviation is 
somewhat understandable given the nature of the September 11 attacks.61 

Since September 11, however, passenger rail systems have conducted 
further drills, testing, and preparation for emergency situations.62 Rail
road employees have been trained to look for unusual or suspicious activ
ity and report it on toll-free hotlines.63 The Washington, D.C. subway 
system recently initiated a program for identifying suspicious packages.64 
Some transportation systems are experimenting with chemical and bio
logical detection systems,65 having been reminded by the sarin attacks in 
Tokyo that the next attack may not involve conventional weapons.66 

The March 2004 bombings of four commuter trains in Madrid were 
followed by the discoveries of bombs under railroad tracks in Spain and 
France, and by the recent intelligence reports that terrorists might try to 
bomb rail lines and buses in major U.S. cities.67 These developments sug
gest that the measures taken thus far to protect rail systems are insuffi
cient, and that a greater degree of planning, preparation, and 
coordination between government and the rail industry in dealing with 
terrorism is irnperative.68 

PART IV: THE IRA & THE UNITED KINGDOM 

Only a few rail systems have been confronted with sustained terror 
campaigns; as a result, it has been difficult to evaluate the effects of rail 

58. GAO TESTIMONY, supra note 19, at 1. 
59. See Jessica Ramirez, The Victims Compensation Fund: A Model for Future Mass Casu-

alty Situations, 29 TRANS. L.J. 283, 283-84 (2002). 
60. Waugh, supra note 13, at 307. 
61. Id. 
62. RILEY, supra note 16, at 6. 
63. Sara Kehaulani Goo, Accidents Spur New Focus on Securing U.S. Rail System, WASH. 

POST, Jan. 29, 2005, at AS. 
64. RILEY, supra note 16, at 6. 
65. Id. 
66. Id. 
67. In fact, a rough sketch of Grand Central Terminal was found on a laptop of a suspect in 

the Madrid Bombings. Robert Polner, Rocco Parascandola, & Wil Cruz, Sketchy Information; 
Kelly Says a 'Crude' Drawing of Grand Central Found in Spain was Withheld From the Public to 
Avoid a Scare, NEWSDAY, Mar. 3, 2005, at A3. 

68. Hearing Before the Comm. on House Transportation and Infrastructure Subcomm. on 
Railroad, 108th Congo (2004) (statement of Allan Rutter, Administrator, Federal Railroad Ad
ministration), available at http://testimony.ost.dot.gov/testJpasttestJ04testJRutter3.pdf. 
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security measures.69 The terrorist attacks of the Irish Republican Army 
(the "IRA") on the United Kingdom's rail facilities provide a good exam
ple of terrorist behavior and the value of security measures.70 

The IRA waged a twenty-five year terrorist campaign against 
London's Underground and British railroads.71 Between 1991 and 1999, 
British transportation authorities had to deal with more than 6,000 bomb 
threats and had to inspect more than 9,000 suspicious objects.72 During 
the same period, the IRA planted eighty-one explosive devices.73 

The IRA terrorist campaign exploited simple security gaps of the 
United Kingdom's rail facilities.74 For example, the IRA successfully ex
ploited breaks in fences, poor lighting, and trash containers allowing the 
hiding of packages.75 These incidents led the United Kingdom to develop 
a broad security strategy.76 The security elements included: 

• Repairing gaps in fencing to provide more control around the perimeter of 
rail facilities. 

• Improving lighting, both to deter terrorists and to improve facility 
observation. 

• Installing blast resistant trash containers to reduce the utility of placing 
bombs in trash containers ... 

• Installing close-circuit television to provide stationmasters and security 
personnel with better visibility throughout the facilities during 
emergencies. . . . 

• Training of personnel and passengers to have a role in security by report
ing suspicious behavior, identifying suspicious ... packages and luggage, 
and improving readiness for evacuation and emergency actions?7 

Other methods used in the United Kingdom included covert testing 
of security measures, increased presence of armed security officers, and 
the use of public communication strategies to advise on threats, service 
disruptions and the availability of alternate routes and transportation 
methods.78 

No security measures will be perfect and completely end a terrorist 

69. RILEY, supra note 16, at 7. 
70. Paula Zahn Now, Defending America; America's Railways Vulnerable? (CNN television 

broadcast, Jan. 17, 2005). 
71. Jenkins, supra note 12, at 3. See Brian Michael Jenkins & Larry N. Gersten, Protecting 

Public Transportation Against Terrorism and Serious Crime: Continuing Research on Best Secur
ity Practices, (Mineta Transp. Inst. Coil. of Bus., San Jose State Univ., Sept. 2001) (for a chronol
ogy of IRA terrorist attacks on public transportation in England). 

72. Jenkins, supra note 12, at 2. 
73. [d. 
74. RILEY, supra note 16, at 7. 
75. [d. 
76. [d. at 8. 
77. [d. 
78. [d. 
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campaign. However, improved security measures can limit the effects of 
such a campaign. The security measures implemented by the United 
Kingdom forced terrorists to retreat to more remote targets.79 Moreover, 
improved training for rail employees resulted in prompt and well-planned 
responses, which avoided needless casualties.80 Overall, the United King
dom's security measures resulted in very low casualties and disruptions 
were at a tolerable minimum.8! One lesson taken from the United King
dom's experience with the IRA's bombing campaign is that we need to be 
more proactive to stop terrorism on rail transportation rather than reac
tive, waiting for an attack to occur. One such proactive approach is re
flected in PREEMPT, which will be discussed in detail below. 

PART V: SUMMARY OF PREEMPT 

On June 17,2004, U.S. Representatives Don Young,82 Jack Quinn,83 
and Jon Porter84 introduced PREEMPT85 as a legislative vehicle for ex
panding and improving anti-terrorist security programs for passenger rail
road and freight rail systems.86 PREEMPT would provide the resources 
both to harden our nation's rail system against the possibility of terrorist 
attack and to improve our ability to recover from such an incident.87 

PREEMPT would provide in excess of $1 billion in new money, in
cluding more than $600 million to improve the safety of critical rail tun
nels used by commuter railroads and Amtrak.88 PREEMPT would also 
require the development of a coordinated comprehensive security plan 
between the DOT and Homeland Security.89 Other provisions for the en
hancement of railroad security address the following areas: 

• Automated security inspection; 
• Emergency bridge repair and replacement technology and testing; 
• Establishment of a unified railroad emergency operations center; 
• Security and redundancy for critical communications, electric power (in-

79. Jenkins & Gersten, supra note 71, at 23. 
80. Id. 
81. Id. 
82. Don Young is a Republican from Alaska and is the chairman of the House of Transpor

tation and Infrastructure Committee. 
83. Jack Quinn is a Republican from New York and is the chairman of the Railroad Sub

committee of the House of Transportation and Infrastructure Committee. 
84. Jon Porter is a Republican from Nevada and is the vice chairman of the Railroad Sub

committee of the House of Transportation and Infrastructure Committee. 
85. PREEMPT, supra note 4. 
86. AMERICAN PUBLIC TRANSPORTATION ASSOCIATION, House T&I Leaders Introduce 

'PREEMPT' Rail Security Bill (Oct. 19,2004) [hereinafter T&I Leaders Introduce PREEMPT], 
available at http:///www.apta.com!passenger_transportlthisweek/040628_6.cfm 

87. PREEMPT, supra note 4. 
88. T&I Leaders Introduce PREEMPT, supra note 86. 
89. PREEMPT, supra note 4. 
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eluding traction power), computer, and train control systems essential for 
secure railroad operations or to continue railroad operations after an at
tack impacting railroad operations; 

• The security of hazardous material transportation by railroad; 
• Secure passenger railroad stations, trains, and infrastructure; 
• Public security awareness campaigns for passenger train operations; 
• The sharing of intelligence and information about railroad security 

threats; 
• Additional police and security officers, including canine units90 

The most important feature of the bill is that the rail industry played 
a large role in writing PREEMPT.91 As Representative Porter stated, 
"What you find in this bill, the bulk of it, is written by the industry who 
understands the needs."92 

PART VI: POTENTIAL IMPACf OF THE BILL 

The September 11th attacks have proven that terrorists have learned 
to attack areas of particular vulnerability while avoiding those that are 
more protected and predictable.93 Therefore, because aviation is now 
more protected and predictable, it is more likely that terrorists will target 
the vulnerable rail transportation system. Lack of funding is the primary 
reason for the vulnerabilities of the rail transportation system.94 PRE
EMPT would provide the rail transportation system with funding to bet
ter identify terrorist attacks at the earliest stages, and also would require 
creation of a coordinated federal policy on rail security. 
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disruptions.95 PREEMPT would provide rail facilities with the necessary 
funding to install chemical or biological detectors. Chemical and biologi
cal detectors can alert public health authorities to the release of danger
ous pathogens that otherwise might not become apparent for days (i.e., 
until symptoms developed and medical diagnosis was confirmed).96 The 
Washington, D.C., Metro recently installed chemical and biological detec
tors,97 Moreover, the TSA has conducted test programs at passenger train 
stations, such as New Carrollton Maryland, to screen passengers for ex
plosive residue.98 Overall, these detectors are useful for detecting poten
tial terrorist attacks and natural outbreaks of disease, and could be 
implemented more broadly through PREEMPT.99 

As noted earlier, Amtrak and other major commuter rail carriers 
have implemented several new measures to ensure passengers' safety and 
security.lOO "Most of [these measures have] been accomplished without 
any direct financial assistance from the federal government."101 Repre
sentative Quinn has stated. "This effort is commendable, but we have to 
do more."102 

Among other things, PREEMPT would provide the necessary fund
ing for rail security authorities to develop simulation exercises for admin
istrative and response personnel. For example, The Metropolitan Atlanta 
Rapid Transit Authority ("MARTA") is one rail transit agency that had 
an extensive security program before September 11; this was due to its 
hosting of the 1996 Olympic games.103 MARTA conducted numerous 
simulation exercises prior to the Olympics, including a simulation held at 
the civic center that focused on a takeover of a train with hostages.104 
Such simulations of terrorist attacks will help refine the rail transporta
tion response time, and will keep skills and response plans sharp and up-

95. Jenkins, supra note 12, at 3. 

96. Id. But see Eric A. Posner, Fear and the Regulatory Model of Counterterrorism, 25 
HARV. J.L. & PuB. POL'y 681, 689 (2002) ("Some authors argue that governments aggravate the 
risks of panic by taking visible or unusual steps to combat the underlying risks of harm. Individu
als are more likely to panic if they see government agents wearing protective suits, or chemical 
weapons detectors in subway stations."). 

97. Jenkins, supra note 12, at 3. 

98. Goo, supra note 63, at A5 ("The passenger screening program at New Carrollton was 
completed ... and TSA officials say they plan to use explosive detection machines at rail stations 
only during major public events, such as the inauguration earlier this month."). 

99. Jenkins, supra note 12, at 4. 
100. Humberto Sanchez, House Transportation Chief Pushes $1.1B for Rail Security, BOND 

BUYER, June 21, 2004. 
101. Id. 
102. Id. 
103. Dunham, supra note 6. 
104. Id. 
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to-date.105 Moreover, they will help security authorities assess prepared
ness and identify the most vulnerable areas for attack.106 

PREEMPT also would provide the rail transportation the funding to 
install better surveillance technology. Improved surveillance can alert se
curity of suspicious activities or abandoned bags. For instance, in a test, it 
took more than thirty minutes for security personnel to notice an aban
doned bag left in clear view in a New York train station.I07 Likewise, 
improved surveillance can alert authorities to a vehicle parked on a rail 
tracks. lOB In addition, PREEMPT could help equip all rail transit facilities 
with closed-circuit television monitors, which would improve a facility's 
visibility and, thus, its security. Finally, PREEMPT would increase fund
ing for security officers, including canine units, to patrol train facilities 
and trains.I09 An increase in security presence would help identify suspi
cious activity and abandoned parcels and ultimately, deter terrorists from 
attacking vulnerable areas. 

As in the United Kingdom's response to the IRA bombings, rail 
transportation needs to perform active maintenance facility security. 
Many of the existing rail facilities are old and lack the necessary compo
nents of adequate security. PREEMPT would permit funding to repair 
fencing and force terrorists to more remote areas. Moreover, improved 
lighting would deter terrorists and improve rail facility observation. 

PREEMPT would identify security weaknesses for freight rail as 
well.1!0 As noted earlier, freight rail is a concern because it is used to 
transport hazardous materials and dangerous cargoes.lll An estimated 
forty percent of inter-city freight, including half of the nation's hazardous 
materials moves by rail. PREEMPT would fund technologies such as au
tomated freight car inspection, and surveillance.1l2 In addition, with in
creased funding, freight rail transportation could invest in improved 
railcar design, which could reduce the release of hazardous materials fol
lowing a terrorist attack. 

105. Council on Foreign Relations, Terrorism: Questions & Answers [hereinafter Terrorism: 
Q & A] at http://cfrterrorism.org!security/ground2.html#Q7 (last visited on Mar. 22, 2005). 

106. [d. 
107. Paula Zahn Now, supra note 70. But see Terrorism: Q & A, supra note 105. ("[I]n the 

United Kingdom ... police are confident that unattended packages will be reported within 
minutes, giving authorities early warning to thwart possible attacks."). 

108. Goo, supra note 63, at A5. ("[A] suicidal man who parked his vehicle on the tracks in 
California, caused a multi-train accident, killing 11 and injuring 200."). 

109. PREEMPT, supra note 4. 
110. Keane, supra note 91. 
111. GAO TESTIMONY, supra note 19, at 1. 
112. Mosquera, supra note 5. 
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B. NEED FOR COORDINATED FEDERAL POLICY 

Coordinated federal policy on security is necessary for protection of 
America's rail systems, including freight, passenger and commuter ser
vices.113 Compared to other sectors in transportation, decision-making 
for rail systems appears decentralized among a number of federal, state, 
local, and private stakeholders.114 As it stands, the roles and responsibili
ties of DHS and DOT could create the potential for duplicating or con
flicting efforts as both entities work to enhance security.u5 

PREEMPT would require DHS and DOT to delineate each depart
ment's railroad security roles and responsibilities.116 In particular, DHS 
and DOT would be required to enter into a memorandum of understand
ing within 180 days after the date of enactment to clearly establish their 
respective rail transportation security roles.117 Furthermore, a coordi
nated rail security plan would be required to identify the vulnerabilities 
of rail assets and infrastructure.118 In addition, PREEMPT would require 
DHS and DOT to develop a contingency plan to keep the rail system 
operational after a terrorist attack.119 Finally, a coordinated approach 
would allow the two agencies to share intelligence and information about 
railroad security threats.120 This could be accomplished through PRE
EMPT's provision for a unified railroad emergency operations center.121 

PART VII: CONCLUSION 

Americans have been told to expect the worst: a terrorist attack is 
probably coming; it may be terrible.122 Since September 11, the federal 
government has focused on aviation security.123 However, terrorist at
tacks around the world, such as the recent terrorist attack in Spain, have 
shown that rail systems, like all modes of transportation, are potential 
targets of attack.124 No security system for passenger and freight rail will 
be perfect.125 Nonetheless, as the United Kingdom's experience with the 

113. RILEY, supra note 16, at 10. 
114. [d. 
115. GAO TESTIMONY, supra note 19, at 2-3. 
116. Keane, supra note 91. 
117. PREEMPT, supra note 4. 
118. Keane, supra note 91. 
119. [d. 
120. PREEMPT, supra note 4. 
121. [d. 
122. THE 9/11 COMMISSION REPORT: FINAL REPORT OF THE NATIONAL COMMISSION ON 

TERRORIST ATTACKS UPON THE UNITED STATES 364 (2004). 
123. GAO TESTIMONY, supra note 19, at 1. 
124. [d. 
125. RILEY, supra note 16, at 10. 
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IRA demonstrates, we can and should take proactive steps to secure our 
rail transportation system. 

Even without major direct federal assistance, Amtrak and other 
large commuter rail carriers have acted to enhance security.126 However, 
more work is needed and more work requires more money. The passage 
of PREEMPT would provide the rail system with $1 billion in new money 
for security purposes.127 This financial commitment would be accompa
nied by a much-needed coordinated security plan between DHS and 
DOT. In addition, PREEMPT would provide funding to develop better 
methods for detecting and identifying a potential attack, such as im
proved surveillance and better-trained personnel. Moreover, simulation 
exercises could help identify vulnerabilities to attack and keep rail sys
tems operational after an attack. 

126. GAO TESTIMONY, supra note 19, at 6. 
127. T&I Leaders Introduce PREEMPT, supra note 86. 
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Doomed to Repeat the Past: How the TSA Is 
Picking Up Where the FAA Left Off 

Gregory Robert Schroer* 

I. INTRODUCTION 

From the Federal Aviation Administration ("FAA") to the current 
Transportation Security Administration ("TSA"), aviation security has 
been riddled with problems.1 This paper will focus on the similarities of 
the issues that plagued the FAA and are plaguing the TSA.2 By taking 
note of the mishandling of security in years past and avoiding the hard 
lessons the FAA had to learn, the TSA can provide the much needed 
security, within budgetary constraints, in a manner that strengthens our 
nation's economy. 

September 11th was not the dawn of terrorism. Hijackings have been 
a factor in airline security since the 1960s.3 The FAA tried many times to 
repair aviation security to avoid these tragic events.4 But the overreach
ing problem with the FAA was its implementation of security programs.s 

* J.D. Candidate 2005, University of Denver, Sturm College of Law. 
1. Rita Murphy, OSHA, AIR21 and Whistleblower Protection for Aviation Workers, 56 AD-

MIN. L. REv. 901, 924-25 (2004). 
2. Id. 
3. See United States v. Fannon, 556 F.2d 961 (9th Cir. 1977). 
4. See 49 U.S.C. §§ 44901, 46501 (1994). 
5. See John Rogers, Bomb, Borders, and Boarding: Combating International Terrorism at 

United States Airports and the Fourth Amendment, 20 SUFFOLK TRANSNAT'L L. REV. 501, 506-07 
(1997). 
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Another serious problem with the FAA was its budgetary policy.6 There 
was a lack of funds, overspending, and an over reliance on airlines.? 

By the 1990s President George H. Bush formed a Commission to 
investigate the inner workings of the FAA.s The report card came back as 
a solid "F."9 The Commission found research and development was not 
properly used and that there was a severe lack of coordination and organ
ization.lO Within the FAA, employees were discontent and aviation secur
ity was in jeopardy.!1 

After September 11th, the TSA picked up where the FAA left Off.12 
Due to the rush in which the TSA was established, many of the FAA's 
problems were not addressed and are therefore being repeated.13 The 
overspending continues and even more money is being proposed.14 Air
lines and passengers are still picking up the shortage to the extreme detri
ment of our economy.IS The lack of budgetary restraint and an 
unorganized research and development ("R&D") department still exists 
so research and development projects can't take off.16 And finally, em
ployees are still as discontent as they were many years ago.17 

The good news is that there is a solution. After analyzing the major 
issues that hamper aviation security, this paper will address solutions that 
can give the TSA a solid foundation, fiscal responsibility, and an eager 

6. See generally Nancy Jean Strantz, Aviation Security and Pan Am Flight 103: What Have 
we Learned?, 56 J. AIR L & COM. 413 (1990). 

7. Id. UNITED STATES GENERAL ACCOUNTING OFFICE, AVIATION SECURITY: FAA's Ac. 
TIONS TO STUDY RESPONSIBILITIES AND FUNDING FOR AIRPORT SECURITY AND TO CERTIFY 
SCREENING COMPANIES, RCED-99-53, at 3 (Feb. 25,1999) [hereinafter GAO AVIATION SECUR. 
ITY REPORT], available at www.gao.gov/archive/1999/rc99053.pdf. 

8. Exec. Order No. 12,686, 54 Fed. Reg. 32, 629 (Aug. 4, 1989) [hereinafter "Executive 
Order"]. 

9. Findings and Recommendations of the Commission on Aviation Security and Terrorism 
(May 15, 1990) [hereinafter Presidential Commission Report], available at http://www.g1obal
securi ty .orglsecuri ty /library / congress/1990 _ cr/s900511-terror .htm. 

10. Id. Robert w. Poole, Jr. & Viggo Butler, Fixing Airport Security, 21st-Century Strategies 
for 21st-Century Threats, REASON PUB. POL'y INST. RAPID RESPONSE No. 106, available at http:// 
www.rp-pi.orglrrl06.html. 

11. Matt Wilde, Transportation Security: Freedom of Movement in the September 12 Era, 46-
AUG. ADVOC. 19, 19-20 (Aug. 2003). 

12. See Murphy, supra note 1, at 916-17. 
13. Id. at 924-25. 
14. DOT IG Cites Lack of TSA Cost Controls for $3 Billion Overrun, 45 GOV'T CONTRAC· 

TOR 60 (Feb. 12,2003) [hereinafter Lack of TSA Cost Controls]. 
15. See generally Associated Press, Survey: Jet Blue No. 1 for Airline Service [hereinafter 

"Jet Blue"], available at http://www.wjla.comln-ews/stories/0405/218110.html(Apr. 4, 2005). 
16. TSA and DHS Need to Improve R&D Management, 46 GOV'T CONTRACTOR 418 (Oct. 

27,2004) [hereinafter TSA to Improve R&D]. 
17. Joseph Slater, Homeland Security v. Workers' Rights? What the Federal Government 

Should Learn From History and Experience, and Why, 6 U. PA. J. LAB. & EMP. L. 295, 343 
(2004). 
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and loyal workforce. By remembering the past the TSA can avoid repeat
ing it ... anymore. 

II. FEDERAL AVIATION ADMINISTRATION 

In 1958, Congress enacted the Federal Aviation Act.18 Under this 
legislation the FAA was established and given the power to take action 
and proscribe regulations to ensure the safety of air passengers and 
cargo.19 This power also includes the responsibility of protecting passen
gers and guarding against violence and piracy.2o Airline violence, hi
jacking, and terrorism are not 21st century inventions.21 Many may look 
at the horrifying events of September 11, 2001 and conclude that our gov
ernment had never considered the possibility of an airline hijacking. Fur
thermore, many may also conclude that the current Bush administration 
is giving the first wholehearted effort to protect us as we travel through 
the air.22 The truth is Congress addressed "terrorism" over 40 years 
ago.23 And along the same lines, airline violence and terrorism has a his
tory that dates back to the beginning of commercial aviation.24 This sec
tion will explore how the FAA dealt with airline security breaches and 
how these reactions have laid the foundation for the current TSA. 

A. THE EARLY HISTORY OF THE FAA 

Soon after the passage of the Federal Aviation Act security breaches 
and airline hijackings were on the rise.25 Airline hijackings were ex
tremely high from 1968-1969.26 Following these numerous hijackings, the 
FAA responded by forming a special task force.27 "The FAA Task Force 
["Task Force"] proposed the initial anti-hijacking system which involved 
notices to the public, the use of hijacker detection systeni magnetome-

18. Federal Aviation Act of 1958, Pub. L. No. 85-726, 72 Stat. 731 (codified as amended at 
49 U.S.C. § 14101 (2002)). 

19. 49 U.S.c. § 40113 (2002). 
20. 49 U.S.C. § 44903(b) (2004). 
21. See Sanford L. Dow, Airport Security, Terrorism, and the Fourth Amendment: A Look 

Back and a Step Forward, 58 J. AIR L. & COM. 1149, 1158-65 (1993); Kent C. Krause, Putting the 
Transportation Security Administration in Historical Context, 68 J. AIR L. & COM. 233, 237 
(2003). 

22. See Aviation and Transportation Security Act, Pub. L. No. 107-71, 115 Stat. 597 (2001). 
23. Dow, supra note 21, at 1158. 
24. See Fannon, 556 F.2d at 963. 
25. Dow, supra note 21, at 1162-64. 
26. In 1968, there were eighteen successful hijackings of American aircrafts. In 1969, there 

were thirty-three successful hijackings. Dow, supra note 21, at 1159. 
27. JIN TAl CHOI, AVIATION TERRORISM: HISTORICAL SURVEY, PERSPEcrIVES AND RE

SPONSES 30 (1994). This task force was comprised of individuals from the airlines, the FAA, the 
Department of Justice, and the Department of Commerce. 
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ters,28 and searches of any individual activating the magnetometer. "29 

The problem with this new system was not the system itself, but its imple
mentation.3D The Task Force left the system in the hands of the individual 
airlines.31 This attempt at curbing hijackings turned out to be dreadfully 
unsuccessful. 32 

At this point, in the early 1970s, Congress stepped in and put some 
more muscle behind the Federal Aviation Act.33 This strengthening came 
in the form of the Anti-hijacking Act of 1974.34 This Anti-hijacking Act 
imposed penalties on skyjackers and "empower[ ed] the President to sus
pend air service to any nation that permits the use of its territory as a 
base of operation or refuge for a terrorist organization ... "35 These new 
and improved hijacking laws helped to reduce the number of hijackings in 
the 1970s.36 But, hijacking still continued in many areas of the world.37 

B. THE 1980s - PAN AM FLIGHT 103 

Although the 1970s may have shown a relative slowing of hijackings, 
the early 1980s was certainly a decade where hijackings were back on the 

28. "A magnetometer is an instrument used to measure the strength and sometimes the 
direction of magnetic fields ... Magnetometers are also used to calibrate electromagnets and 
permanent magnets and to determine the magnetization of materials." ENCYCLOPAEDIA BRIT. 
TANICA ONLINE, Magnetometer (2005), available at http://www.britannica.comleb/arti
cle?tocId=9050040&query=magnetometer&ct= (last visited May 29, 2005). 

29. Rogers, supra note 5, at 506 (citing U.S. v. Davis, 482 F.2d 893, 898 (1973». Under the 
old system, passengers who fit the profile and activated the magnetometer were subject to ques
tioning. Under the new anti-hijacking system, passengers who fit the profIle and activated the 
magnetometer were asked to empty their pockets and go through the machine again. If the 
machine was set off again, the passenger could be search for weapons and have their carry-on 
bags searched. Rogers, supra note 5, at 898 n.29. 

30. [d. at 506-07. 
31. [d. 
32. CHOI, supra note 27, at 24. In 1969, there were forty attempted hijackings. From 1970 to 

1971 there were twenty-seven hijacking attempts. In 1972, there were thirty-one hijacking 
attempts. 

33. Krause, supra note 21, at 234 n.13. 
34. Anti-hijacking Act of 1974, Pub. L. No. 93-366, 88 Stat. 409 (codified as amended at 49 

U.S.c. §§ 46501, 44901 (1994». 
35. Paul Stephen Dempsey, Aviation Security: The Role of Law in the War Against Terror

ism, 41 COLUM. J. TRANSNAT'L L. 649, 699 (2003). 
36. Krause, supra note 21, at 237-38. Hijacking is the "forcible seizure of any vehicle while 

in transit in order to commit robbery, extort money, kidnap passengers, or carry out other 
crimes." ENCYCLOPAEDIA BRITTANICA ONLfNE, Hijacking (2005), available at http://en
carta.msn.comlencyclopedia_7 -61578496/Hijacking.html. 

37. For example, in 1976, an Air France plane was forced into Uganda. Once in Uganda, 
Israeli commandos freed the passengers. In 1977 a Lufthansa plane was hijacked and forced into 
Somalia. The pilot was killed and eighty-six hostages were released. Krause, supra note 21, at 
237. 
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rise.38 One of the reasons these "terrorist" were becoming more effective 
during the 1980s is because there was a shift in the way they chose to 
threaten aviation.39 The culprits in these hijacking schemes were unable 
to bring metallic weapons on the airplanes.4o Therefore, the "hijackers 
began to utilize small quantities of gasoline or explosives which were un
detectable to traditional magnetometers. "41 Throughout aviation history, 
terrorist have always found new ways of causing terror.42 The FAA was 
unable to keep up with these changes, technologically or financially. 

The FAA was not given adequate resources to deal with these hijack
ings, so the misappropriation of funds was the chosen solution.43 Since 
the early 1970's fuel taxes, cargo taxes, and an 8% surcharge on passen
ger tickets have been used to finance capital improvement projects.44 The 
Airport and Airway Improvement Act of 1982 dictated how these funds 
would be allocated.45 By amending section 506 of this act, the Airport 
Technology and Research Act ("ATRA") wanted to increase the FAA 
budget by $8 million for research and engineering.46 The total budget had 
proposed to give the FAA $16 million for "research on, and evaluation of 
aviation and airport security projects ... not all of them capital improve
ment projects."47 The effect of these efforts was that the trust fund money 
was used to fund security projects and not capital improvement as de
signed.48 It is these types of antics that caused problems in passing the 
Aviation Security Act.49 

C. THE PRESIDENT'S COMMISSION ON AVIATION SECURITY 
AND TERRORISM 

In 1988, the unforgettable explosion of Pan Am flight 103 took the 

38. [d. For example, in the early 1980s, a TWA flight from Greece was hijacked and a U.S. 
Naval Petty officer was murdered. Dow, supra note 21, at 1162-63. 

39. Rogers, supra note 5, at 508. 
40. [d. 
41. [d. For more extensive discussion of the new bomb making technologies from the 1980s, 

see Rogers, supra note 5, at 508, n.42-43; Judith Yeaple, The Bomb Catchers, 239 POPULAR SCI. 
61 (Oct. 1991). Plastic explosives can be molded and fit into hidden spaces like the lining of 
luggage. There are many forms plastic explosives can take. A common form is "C-4." An air
plane can be disabled with less than 1 pound of plastic explosive. Most airports are only trying to 
detect metal objects. Plastic explosives are comprised of nitrogen, carbon, and oxygen which 
make them undetectable using traditional security measures. [d. 

42. See generally id. 
43. See Strantz, supra note 6, at 432-34. 
44. [d. at 433. 
45. Airport and Airway Improvement Act of 1982, Pub. L. No. 97-248, 96 Stat. 701 (codi-

fied as amended at 49 U.S.C. app. § 2205(a) (1988)). 
46. Strantz, supra note 6, at 433-34. 
47. [d. at 434. 
48. Strantz, supra note 6, at 434. 
49. [d. 
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lives of over 250 passengers and flight crew members.50 This tragic event 
spurred the family members of the deceased to form a group ("Victims of 
Pan Am Flight 103") that would put pressure on the Bush Administration 
to tighten airport security to ensure these catastrophes would never hap
pen again.51 The President heard the cries of the victim's group and 
formed a Commission to look into aviation security.52 

The report that the Commission brought back to the President was 
nothing less than detailed analysis of the FAA's shortcomings. 53 The 
Commission quickly pointed out how the bombing of flight 103 could and 
should "have been prevented."54 The Commission stated that the FAA 
had insufficiencies in practically every area they oversaw. 55 Sixty-four 
recommendations were proposed to improve the FAA's system of avia
tion security. 56 One of the main recommendations dealt with the lack of 
priority the FAA gives to aviation security. 57 

The FAA's handling of research and development also fell under se
vere scrutiny.58 The Commission believed there was too much effort be
ing pumped into thermal neutron analysis ("TNA").59 TNA technology is 
capable of finding baggage that contains plastic explosives.60 One the one 

50. [d. at 413. Pan Am Flight 103 was headed to Kennedy Airport in New York from 
Heathrow Airport in London. Once over Lockerbie, Scotland the plane exploded. Investigations 
were done by West German, British, Scottish, and American authorities. They determined the 
bomb was made near Damascus or by the Popular Front for the Liberation of Palestine-General 
Command (PFLP-GC). [d. at 414-15. 

51. [d. at 420. 
52. Executive Order, supra note 8, at 32,629. 
53. Presidential Commission Report, supra note 9. 
54. [d. 
55. [d. For example some of the shortcomings the Commission noted: "[t]he gathering, as

sessment, and dissemination of intelligence; the Federal Government's oversight of airline and 
airport activities; counterterrorism research and development; our Government's response to 
tragedies; and in the area of negotiations and agreements with foreign governments ... " 

56. [d. 
57. [d. The Commission noted that the security functions were "buried deep within the 

FAA" and the Secretary of Transportation and Administrator were isolated from these 
functions. 

58. [d. 
59. [d. 
? Thermal neutrons are produced by slowing down fast neutrons generated by sources 
or accelerators in specifically designed moderators 
? Neutron particles generated excite the nucleus of the atoms within the material being 
inspected, and the resulted rays are characterized by their intensity and energy 
? TNA characterizes high explosives by their nitrogen and hydrogen traces 

Usha Kiran Sureddy, Explosive Detection Technologies, available at www.glue.umd.edul-nsw/en
pm808b/sureddy.ppt (last visited May 29, 2005). 

60. Presidential Commission Report, supra note 9. The commission was hesitant to endorse 
TNA technology because of its operating problems and the fact that TNA technology "cannot 
detect plastic explosives in small quantities; quantities that are still large enough to destroy and 
airliner." 
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hand, the Commission found that the presence of TNA will give the trav
eling public the impression of increased security, but on the other, "the 
level of assurance is slim, at best."61 

Another key issue that the Commission addressed was the "lack of 
coordination and communication between the State department, the 
FAA, and the American intelligence gathering community."62 The Com
mission proposed many changes to improve the organizational structure 
of the FAA.63 The lack of organization in the FAA could be character
ized as its greatest problem.64 Everyone involved with the airline industry 
seems to have a hand involved in aviation security.65 With this discom
bobulated security system there are numerous airline employees with no 
stake in security and numerous accesses to secure areas that are "shot 
through with 100pholes."66 

With the lack of coordination came the lack of agreement on who 
would fund the ever increasing cost of aviation security.67 The FAA itself 
had no proposals for funding changes even though the cost of aviation 
security was at $3 billion.68 Passenger charges and other user fees seemed 
to be the scapegoat for anyone funding security.69 

Finally, the discontentment of security personnel was a major issue 
that plagued the FAA.70 A GAO report in 2000 noted the FAA was un
happy with the performance of security forces and characterized the per
sonnel as "unsatisfactory."71 Furthermore, performance tests by 
screeners were declining at an alarming rate when the tests accurately 
depicted "how a terrorist might seek to enter a checkpoint."72 The rea
sons the FAA screeners were performing poorly are the same reasons the 
TSA screeners are performing poorly - "monotonous and repetitive 

61. [d. 
62. Strantz, supra note 6, at 464. Within the FAA, efforts were being duplicated and the 

system was holding no one accountable. [d. 
63. [d. at 465. Two of the more prominent recommendations were that an Assistant Secre

tary for Aviation Security and Intelligence should be appointed by the Transportation Secretary 
and that "the executive heading the FAA aviation security operational function report directly 
to the FAA Administrator." [d. Furthermore, the Commission wanted the FAA's Office of Civil 
Aviation Security moved to the Department of Transportation. [d. 

64. Poole, supra note 10. 
65. [d. The FAA, airport operators, and the airlines themselves all hold joint responsibility 

for airport and airline security. 
66. [d. The airlines control the passenger security checkpoints themselves. The contractors 

they hire do relatively boring and repetitive work and often get paid only minimum wage. The 
turnover rate for employees in these positions is over 100% a year. [d. 

67. See GAO AVIATION SECURITY REPORT, supra note 7, at 5. 
68. [d. 
69. [d. 
70. Wilde, supra note 11, at 19. 
71. [d. 
72. [d. 
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Aviation Security moved to the Department of Transportation. [d. 

64. Poole, supra note 10. 
65. [d. The FAA, airport operators, and the airlines themselves all hold joint responsibility 

for airport and airline security. 
66. [d. The airlines control the passenger security checkpoints themselves. The contractors 

they hire do relatively boring and repetitive work and often get paid only minimum wage. The 
turnover rate for employees in these positions is over 100% a year. [d. 

67. See GAO AVIATION SECURITY REPORT, supra note 7, at 5. 
68. [d. 
69. [d. 
70. Wilde, supra note 11, at 19. 
71. [d. 
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work, heaped onto a poor salary and lame benefits .... "73 And just like 
our modern TSA, the results are the same. There was a high turnover 
rate, unnecessary screening mistakes, and greater risks to travelers.74 The 
solution was the same then as it is now; better coordination, better train
ing, and listening to employees who know the job and why the system is 
ineffective; working together to improve aviation security.75 

D. SECURITY IN A POST-9/ll WORLD 

As we move into a post 9/11 world, it is helpful to analyze the issues 
that plagued the FAA throughout its forty-year life. As we examine these 
issues we will see the similarities in the problems that the FAA and the 
Transportation Security Administration have had and will have to face. In 
the 1960s a task force was created to combat terrorism.76 This task force 
was unsuccessful.77 With the passage of the Anti-hijacking Act of 1974, 
there was some curtailing of hijacking for the remainder of the decade.78 

But a real in-depth view of the FAA was provided in the late 1980s by the 
President's Commission on Aviation Security and Terrorism.79 In the 
Commission report we see how the problems with the FAA are similar to 
the problems facing the TSA.80 Some similarities include research and 
development, organization, working with other agencies, and budgetary 
constraints. Hopefully the TSA can use these lessons of the past to shed 
light on our current state of aviation security and provide meaningful so
lutions to very important issues. 

III. TRANSPORTATION SECURITY ADMINISTRATION "TSA" 

A. THE TSA, PICKING Up WHERE THE FAA LEFT OFF 

After the tragic events of September 11th there was a deafening pub
lic outcry for aviation security.81 In haste, the TSA was established and 
given extremely broad powers over all aspects of airline security.82 To the 
onlooker, the TSA was seen as a new start, a clean slate after the failings 
of the FAA.83 Yes, the FAA did have many problems, but due to the rush 

73. Wilde, supra note 11, at 19. 
74. Id. 
75. Laurie M. Mcquade, Tragedy as a Catalyst for Reform: The American Way?, 11 CONN. J. 

INT'L L. 325, 364-65 (1996). 
76. See Rogers, supra note 5, at 506. 
77. Id. 
78. Krause, supra note 21, at 237-38. 
79. Executive Order, supra note 8, at 32,629. 
80. Id. 
81. See Krause, supra note 21, at 243-44. 
82. Id. at 244. 
83. Wilde, supra note 11, at 19. 
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to get a new agency in place, the TSA has inherited many of the same 
troubling issues.84 With that in mind, maybe the TSA can learn a few 
lessons from the mistakes of the past. 

The FAA subsidized their spending by taxing passengers and air
lines.85 The newly formed TSA has done the same. Both agencies have 
seen the ramifications this policy has on our economy. Secondly, both 
agencies were given the opportunity to pursue research and development 
projects which could greatly increase the likelihood of preventing terror
ist activity.86 But, without a structured organization and without putting 
resources in the proper areas of development, the benefits of these tech
nologies cannot be realized in the near future, and maybe not at allP 
Finally, the rush in hiring thousands of TSA employees has created em
ployee discontent the FAA knows all too much about. Turnover rates are 
high and employee morale is low.88 Addressing these employee concerns 
is imperative to aviation security.89 

B. THE ENACTMENT OF THE TSA 

In the pre-9/11 aviation world, passengers were mainly concerned 
with on-time flights, getting their baggage, and hoping their hotel reserva
tions were correct.90 After the attacks of 9/11 the mood in all areas of the 
aviation process was changed and passengers had new concerns with re
spect to flying.91 This "change in atmosphere" echoed the cries for the 
federal government to take a more active role in aviation security.92 

President George W. Bush signed the Aviation and Transportation 
Security Act ("ATSA") into law on November 19,2001.93 Under this new 
Act, the Transportation Security Administration was established "within 
the Department of Transportation. "94 The TSA was formed to secure 
passengers and "ensur[e] the freedom of movement for people."95 

84. Murphy, supra note 1, at 924-25. 
85. See GAO AVIATION SECURITY REpORT, supra note 7, at 5. 
86. TSA to Improve R&D, supra note 16. 
87. Id. 
88. Wilde, supra note 11, at 19. 
89. See Krause, supra note 21, at 247. 
90. Id. at 243. Many airlines did not spend time searching the checked baggage. Passengers 

were allowed to pass through security with weapons and forged identification with relative ease. 
While on the plane passengers rarely questioned anyone who was sitting around them. Id. 

91. Id. For an extended period after September 11th armed personnel with saturating air
ports. Everyone was scrutinized by passengers, guards, and the flight crews. Id. 

92. Id. at 244. 
93. TRANSPORTATION SECURITY ADMINISTRATION, HISTORY OF TSA, available at http:// 

www.ts-a.gov/public/display?theme=38 (last visited May 29, 2005). See also Aviation and Trans
portation Security Act § 114(a). 

94. Aviation and Transportation Security Act § 114(a). 
95. TRANSPORTATION SECURITY ADMINISTRATION, supra note 93. 

2004] Doomed to Repeat the Past 81 

to get a new agency in place, the TSA has inherited many of the same 
troubling issues.84 With that in mind, maybe the TSA can learn a few 
lessons from the mistakes of the past. 

The FAA subsidized their spending by taxing passengers and air
lines.85 The newly formed TSA has done the same. Both agencies have 
seen the ramifications this policy has on our economy. Secondly, both 
agencies were given the opportunity to pursue research and development 
projects which could greatly increase the likelihood of preventing terror
ist activity.86 But, without a structured organization and without putting 
resources in the proper areas of development, the benefits of these tech
nologies cannot be realized in the near future, and maybe not at allP 
Finally, the rush in hiring thousands of TSA employees has created em
ployee discontent the FAA knows all too much about. Turnover rates are 
high and employee morale is low.88 Addressing these employee concerns 
is imperative to aviation security.89 

B. THE ENACTMENT OF THE TSA 

In the pre-9/11 aviation world, passengers were mainly concerned 
with on-time flights, getting their baggage, and hoping their hotel reserva
tions were correct.90 After the attacks of 9/11 the mood in all areas of the 
aviation process was changed and passengers had new concerns with re
spect to flying.91 This "change in atmosphere" echoed the cries for the 
federal government to take a more active role in aviation security.92 

President George W. Bush signed the Aviation and Transportation 
Security Act ("ATSA") into law on November 19,2001.93 Under this new 
Act, the Transportation Security Administration was established "within 
the Department of Transportation. "94 The TSA was formed to secure 
passengers and "ensur[e] the freedom of movement for people."95 

84. Murphy, supra note 1, at 924-25. 
85. See GAO AVIATION SECURITY REpORT, supra note 7, at 5. 
86. TSA to Improve R&D, supra note 16. 
87. Id. 
88. Wilde, supra note 11, at 19. 
89. See Krause, supra note 21, at 247. 
90. Id. at 243. Many airlines did not spend time searching the checked baggage. Passengers 

were allowed to pass through security with weapons and forged identification with relative ease. 
While on the plane passengers rarely questioned anyone who was sitting around them. Id. 

91. Id. For an extended period after September 11th armed personnel with saturating air
ports. Everyone was scrutinized by passengers, guards, and the flight crews. Id. 

92. Id. at 244. 
93. TRANSPORTATION SECURITY ADMINISTRATION, HISTORY OF TSA, available at http:// 

www.ts-a.gov/public/display?theme=38 (last visited May 29, 2005). See also Aviation and Trans
portation Security Act § 114(a). 

94. Aviation and Transportation Security Act § 114(a). 
95. TRANSPORTATION SECURITY ADMINISTRATION, supra note 93. 



HeinOnline -- 32 Transp. L.J. 82 2004-2005

82 Transportation Law Journal [Vol. 32:73 

The TSA was given broad powers to ensure aviation security.96 The 
Under Secretary was responsible for all aspects of security personne1.97 

Additional duties and responsibilities include gathering intelligence infor
mation, accessing threats, consulting with other governmental agencies, 
and research and development.98 Another area where the TSA is given 
powerful authority is in the event of a national emergency.99 In the event 
of a national emergency the Under Secretary is to coordinate all aspects 
of transportation and provide notice to the other governmental 
agencies.1oo 

Why was the TSA given such huge duties and responsibilities? Why 
was the FAA practically stripped of all meaningful purpose? The answer 
is clear. The FAA was slow in putting security measures to work and the 
measures were ineffective when they were finally implemented.10! Avia-

96. See generally 49 U.S.c. § 114 (2001). 
97. § 114(d). See also 
(e) Screening operations.-The Under Secretary shall-

§ 114(e). 

(1) be responsible for day-to-day Federal security screening operations for passen
ger air transportation and intrastate air transportation under sections 44901 
and 44935. 

(2) develop standards for the hiring and retention of security screening personnel; 
(3) train and test security personnel; and 
(4) be responsible for hiring and training personnel to provide security screening at 

all airports in the United States where screening is required under section 
44901, in consultation with the Secretary of Transportation and the heads of 
other appropriate Federal agencies and departments. 

98. § 114(f). 
99. § 114(g). 

100. § 114(g)(I)(C) 
(g) National emergency responsibilities.-

(1) In general.-Subject to the direction and control of the Secretary, the Under 
Secretary, during a national emergency, shall have the following 
responsibilities: 

§ 114(g)(I). 

(A) To coordinate domestic transportation, including aviation, rail, and other 
surface transportation, and maritime transportation (including port 
security). 

(B) To coordinate and oversee the transportation-related responsibilities of 
other departments and agencies of the Federal Government other than the 
Department of Defense and the military departments. 

(C) To coordinate and provide notice to other departments and agencies of the 
Federal Government, and appropriate agencies of State and local govern
ments, including departments and agencies for transportation, law en
forcement, and border control, about threats to transportation. 

101. Dempsey, supra note 35, at 714. 
The FAA had also missed congressionally-imposed deadlines for: installing explosive
detection equipment; certifying screening companies; promulgating regulatory require
ments on standards for testing and training screeners; and implementing airport secur
ity technology. The FAA was criticized in various quarters as having a culture that was: 
"in a time warp"; "resistant to change, defensive and turf-conscious"; "secretive rather 
that open; self-interested rather than public spirited and highly resistant to change"; 
"characterized by dysfunctional management"; and "a self-perpetuating bureaucratic 
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tion security, again, had brought itself to the forefront, the FAA was 
viewed as more untrustworthy than ever, and drastic measures had to be 
taken.102 

C. BUDGETARY CONCERNS 

In a perfect world the TSA would be able to provide increased secur
ity at a reasonable price. Our world of course is not a perfect one. For the 
past 40 years the FAA has been unable to provide adequate security 
within its budgetary constraints.103 Now, the newly formed TSA is exper
iencing the same problems.104 And, just like the FAA, the TSA is trying 
to subsidize the burden by taxing an already struggling airline industry.105 

The airline industry as a whole, in its entire history, has never turned 
a profit.106 Logic would dictate that taxing the airlines more would not 
tum this unfortunate state of affairs around. The new aviation security 
administration is not concerned.107 The TSA is already more "costly and 
intrusive" than the FAA ever was. lOS On top of that, the airlines and the 
airline consumer are being forced to pitch in to cover the shortage.109 

Aside from the failing airline industry, the TSA is being pushed by the 
public at large and elementary economic principles to "oversupply" se
curity services.110 These factors are driving the airline industry further 

morass of inaction and self-protection". In sum, this important function of aviation se
curity was being performed unprofessionally. 

[d. at 721. 
102. See id. at 714. 
103. See GAO AVIATION SECURITY REPORT, supra note 7, at 5. 
104. Lack of TSA Cost Controls, supra note 14. 
105. See generally Jet Blue, supra note 17. 
106. Taken from Professor Robert Hardaway, Transportation Law Class, University of Den

ver, Sturm College of Law (Jan. 24, 2005). 
107. See Dempsey, supra note 35, at 722. 
108. [d. The new requirements for federal security are expected to cost somewhere between 

$2.5 billion and $5 billion. From 2002 - 2006 the total federal cost, expected by the Congressional 
Budget Office is $9.3 billion. [d. (citing Cletus C. Coughlin, Jeffrey P. Cohen, & Sarosh R. Khan, 
Aviation Security and Terrorism: A Review of the Economic Issues, FED. RES. BANK OF ST. 
LoUIS REv. 1,20 (Sept.!Oct. 2002), available at http://research.stlouisfed.orglwp!2002!2002-009. 
pdf)). 

109. 49 U.S.c. § 44940(2). 
(2) Air carrier fees.-

Authority.-[OJnly to the extent that the Under Secretary estimates that such fee 
will be insufficient to pay for the costs of providing civil aviation security ser
vices ... , the Under Secretary may impose a fee on air carriers and foreign air 
carriers engaged in air transportation and intrastate air transportation to pay for 
the difference between any such costs and the amount collected from such fee ... 

"Various fees and taxes now consume $44 of a $100 airline ticket." Dempsey, supra note 35, at 
722. 

110. Coughlin, Cohen, & Khan, supra note 108, at 27-29. Considering the recent memories of 
September 11th the public will opt for too much security as opposed to too little. The TSA is 
operating in a monopolistic manner. It is argued that private firms could provide the same ser-
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down.ll1 Immediately after the September 11th attacks there were fewer 
passengers in the air.H2 In the past two years passengers have become 
relatively more comfortable with aviation and demand for flights is ris
ing.H3 This may sound like good news for airlines, but the fact is with 
more planes in the air, the more the airlines are taxed, and the more 
other areas of aviation go unattended.1l4 

When you bear down on the airline industry and require them to 
shoulder a high tax burden, the consequences are seemingly endless.115 

The airline industry is one of the hardest hit sectors.H6 Smaller airports 
cannot continue to provide services under this tax scheme.117 The fact of 
the matter is that the aviation industry is one of the backbones to our 
nation's economy.118 When you put a hamper on airline travel: business
people, their businesses, consumers traveling for pleasure, and the ser
vices that are dependent upon them all suffer greatly.119 To continue this 
trend could have lasting, detrimental effects on all aspects of our nation's 
economy. 

In February of 2002, Congress stripped the FAA of civil aviation se
curity responsibility.120 Once the TSA took over this task the wasteful 
overspending continued. In its first year the TSA was caught over spend
ing the budget by over $3 million.121 The shortfall is attributed to the lack 
of revenues from the airline and passenger taxes.122 To compensate for 

vices at a much lower cost. The TSA is given just one assignment: security. Security will also be 
the measure stick for how good a job they are doing. Under this system, there is an incentive to 
incur unnecessary costs and expenses which can have detrimental effects on the airlines and 
consumers. /d. 

111. See Dempsey, supra note 35, at 722. 
112. See Jet Blue, supra note 17. 
113. Id. 
114. Id. The aviation infrastructure is seeing no improvements. Air traffic control, runways, 

and airport slots are basically in the same condition as they were in the pre-9/11 era. 
115. Press Release, Air Transportation Association, Groups Protest Budget Proposal to 

Double Aviation Security Taxes, $1.5 Billion Budget Measure Threatens Airline Jobs and Local 
Air Service (Feb. 2005) [hereinafter ATA Press Release], available at http://www.airlines.org! 
news/d.aspx?nid=8668. 

116. Id. For the year 2005, the ATA has predicted the industry will lose $5 billion. The tax 
increase would raise this loss to $6.5 billion. I d. 

117. Id. "Regional airlines provide the only air service for 72 percent of U.S. cities. The 
propose tax increases will make it even harder to continue to fly to many of these small- and 
medium-sized communities." Id. (quoting Deborah McElroy, President of the Regional Airline 
Association). 

118. See generally id. 
119. Id. Industries that will be directly hit will be "hotels, attractions, resorts, car rental firms 

and other travel industry companies ... " Id. (quoting Roger Dow, president and CEO of Travel 
Industry Association of America (TIA)). 

120. Wilde, supra note 11, at 19. 
121. Lack of TSA Cost Controls, supra note 14. 
122. Id. 
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these shortages, the TSA had to over rely on contractors.123 With no sta
ble infrastructure and a lack of control, the TSA had no way to monitor 
the $8 billion worth of contracts that were spiraling out of control.124 

Once a proper infrastructure is established these contracts can be moni
tored and the TSA can begin to appreciate economies of scale in the con
solidation of personnel and facilities. 125 

The Department of Homeland Security, the overseer of the TSA, 
requested over $40 billion for the fiscal year 2005.126 This increase marks 
a 10% budget increase from 2004 and a substantial increase from the de
partment's inception in 2003.127 Under the "2006 budget proposal" the 
TSA itself could go through new hardships.128 If the new cuts are imple
mented by the administration, the TSA could be left with nothing to do 
but supervise security screeners.129 The Bush Administration is hoping to 
consolidate some of the programs and divisions of the TSA into a 
"Screening Coordination and Operations" office.13° The question is 
whether these consolidations will really bring the needed organization or 
will it cause more problems than we started with. Serious concerns are 
being raised with respect to privacy.131 Concerned lobbyists and citizens 
alike have noted this type of database would create a "national surveil
lance system."132 These changes also bring back the old concern that the 

123. Id. 
124. Id. Department of Transportation Inspector General Kenneth M. Mead testified before 

the Senate Committee on Commerce, Science, and Transportation's Aviation Subcommittee. 
General Mead gave as an example that a "contract with an initial cost estimate of $104 million" 
ballooned to about $700 million due to improper oversight. Id. 

125. Id. Mead further testified "that economies of scale could be realized through: (1) cen
tralized administration services, (2) consolidation of airport space, and (3) conservative use of 
law enforcement personnel." Centralization would enable the TSA to provide cost controls and 
cut unnecessary staff. Most airports already have break rooms, offices, and other spaces used by 
INS and Customs which could be utilized for this purpose. Id. 

126. Press Release, Department of Homeland Security, Department of Homeland Security 
Announces FY 2005 Budget in Brief (Feb. 2, 2004), available at http://www.dhs.gov/dhspublicJ 
display?content=3133. 

127. Id. 
128. Sara Kehaulani Goo, Proposed Budget Would Strip TSA of Its Biggest Program, WASH. 

POST, Feb. 9, 2005, at A06, available at http://www.washingtonpost.com!wp-dyn/articies/A9089-
2005Feb8.html. 

129. Id. 
130. Id. "The office would oversee records on millions of Americans and foreigners in vast 

databases that contain digital fingerprints and photographs, eye scans and personal information 
from travelers and transportation workers. The move is meant to prevent overlap among the 
various programs now scattered across the department and improve efficiency." Id. 
'. 131. Id. 

132. Id. "This confirms our worst fears that DHS will become a one-stop shop for back
ground checks on a wide variety of Americans, ranging from airline passengers to train travelers 
to workers in a variety of industries." (Id. (quoting Barry Steinhardt, Director of the Technology 
and Liberty Program at the American Civil Liberties Union)). 
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TSA will become diluted and eventually swallowed up by other divisions 
of the Department of Homeland Security ("DHS")P3 

The TSA's financial plan can be described as a lose-lose situation. 
The TSA gets it's funding from two places: Congress and airlines. As we 
have seen the airline industry is not turning a profit and being hit hard by 
economic forcesp4 At the rate we are going, security· fees will make it 
too expensive for anyone to travel.135 Depending on Congress is not a 
stable choice either.136 With economic hard times like we were in, and 
which we will be in again, government programs get cut due to a decrease 
in tax revenues.137 

D. RESEARCH AND DEVELOPMENT 

When the TSA was established it was given the authority to review, 
examine, and implement technologies that would better secure the avia
tion industry.138 This new power included taking a hard look at existing 
procedures and the further research and development of new technolo
gies.139 The TSA was appropriated $50 million, for 2002-2006, to carry 
out this venture.140 Because of the new threats experienced by the attacks 
of September 11 th , a variety of new technologies had to be considered to 
prevent these tragic events from happening again.141 Along with these, 
another $20 million was given to the form of grants "in conjunction with 
the Defense Advanced Research Projects Agency.142 One area these 

133. Id. 
134. ATA Press Release, supra note 115. 
135. Eric J. Miller, The "Cost" of Securing Domestic Air Travel, 21 J. MARSHALL J. COM-

PUTER & INFO L. 405, 435 (2003). 
136. Id. 
137. Id. 
138. See Aviation and Transportation Security Act; 49 U.S.C. § 44903(j) Short-term assess

ment and deployment of emerging security technologies and procedures. 
139. § 44903(j)(1). 

(A) review the effectiveness of biometrics systems currently in use at several United 
States airports, including San Francisco International; 

(B) review the effectiveness of increased surveillance at access points; 
(C) review the effectiveness of card- or keypad-based access systems; 
(D) review the effectiveness of airport emergency exit systems and determine whether 

those that lead to secure areas of the airport should be monitored or how breaches 
can be swiftly responded to; and 

(E) specifically target the elimination of the "piggy-backing" phenomenon, where an
other person follows an authorized person through the access point. 

140. Aviation and Transportation Security Act, Pub. L. No. 107-71, § 137(a)(1). 
141. § 112(2) Review of Threats (b)(a): 

(i) the destruction, commandeering, or diversion of civil aircraft or the use of civil air
craft as a weapon; and 
(ii) the disruption of civil aviation service, including by cyber attack; 

142. § 137(d). 
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grants can be used is biometrics.143 . 
Many experts are pushing hard for the use of new biometric technol

ogy.144 Unique characteristics about an individual can be used to verify 
identity, for example voice patterns, retinas, and fingerprints.145 Biomet
ric technology can also store this information on databases which would 
be able to detect individuals on a watch list in seconds.146 This technology 
could be utilized to permit the pilot in the cockpit, permit personnel in 
secure areas, and scan passengers for terrorists.147 

Although biometric technology can provide increased security at a 
reasonable cost to the consumer there are concerns that need addressing; 
the two major concerns over biometric technology are health concerns 
and privacy issues. Some passengers could be adversely affected by bio
metric technology because of the radiation the machines to emit.148 Pas
sengers may also feel some of the machines which employ biometrics are 
intrusive, which raise issues of a passenger's right of unreasonable 
searches.149 Furthermore, if the biometric technology is found to be a 
legal search, passengers may be unhappy with their personal information 
now becoming public.150 The greatest concern, at this stage of biometrics, 
is misidentification.151 For example, if the passenger is standing at an odd 
angle or the passenger is standing in bad lighting the biometric technol
ogy may misidentify the person.152 

Despite these valid concerns, biometrics can be a great step in avia
tion security.153 The challenge facing the TSA will be to work further 
with biometrics technology and ensure the public of the accuracy and 
safety the technology will provide.154 

One specific program in which biometric technology could be used is 
the "trusted traveler" program.155 Proper use of the trusted traveler card 

143. § 137(d)(3). 
144. Coughlin, Cohen, & Khan, supra note 108, at 12. ("Biometric technology uses unique 

biological data to identify and authenticate an individual almost instantaneously. "). 
145. [d. 
146. [d. 
147. Coughlin, Cohen, & Khan, supra note 108, at 12. 
148. Id. Even if the machines were entirely safe, the impression of radiation issues could 

cause damaging economic ramifications on the airline industry. 
149. Id. 
150. [d. This again raises the argument of the impression of air travel and economic 

consequences. 
151. Robin Feldman, Considerations on the Emerging Implementation of Biometric Technol-

ogy, 25 HASTINGS COMM. & ENT. L. J. 653, 681 (2003). 
152. Id. at 633. 
153. See id at 632. 
154. [d. at 671-73. 
155. John M. Moloney, Known Travelers vs. Unknown Threats: Balancing Security With a 

Sound Aviation System, 17-SUM AIR & SPACE LAW. 1, 23 (2002). Passenger who fly frequently 
can pay a fee and obtain a "trusted traveler" card. The passenger will then provide a background 
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could be verified through fingerprint or iris checks.156 The first benefit of 
this program is fairly obvious. This type of security is less intrusive and 
more efficient at getting people boarded quickly.157 By implementing the 
"trusted traveler" program the government is showing the traveling pub
lic that it is serious about safety and also serious about economic factors 
by not making one wait unnecessarily.158 Another positive for this pro
gram is the fact that security personnel can focus their efforts on a smaller 
pool of individuals when hunting down wrong-doers.159 In time, this pro
gram could encompass a large group of travelers, leaving only a select few 
who would need to be thoroughly checked. l60 This would cut down on 
the redundant checking and re-checking; and would cut down on the inef
ficient process of pulling half of the boarding passengers out of line for 
another security check.161 

The Trusted Traveler program would provide an efficient way to re
duce costS.162 The TSA needs to implement this program as soon as possi
ble.163 Once this program is established, many travelers can quickly 
proceed through security and the fees from the cards can be used to sub
sidize other aspects of security.l64 Furthermore, this subsidization of se
curity will provide tax relief to the nation as a whole.165 

As the "trusted traveler program" continues in development, there 
appear to be two negative issues which need addressing. First, many pas
sengers feel this program would be an unwelcome hindrance to travel and 
would keep a skeptical eye on how the information would be used.166 

Before widespread use of the program, tight security would have to be in 
place to ensure the safety of the information. Secondly, the fees collected 
for the cards would have to be reasonable and used reasonably.167 With-

check and be entered into a government database. With the card the passenger would then be 
able to proceed through a "fast lane" screening before boarding the plane. Id. 

156. Id. 
157. Id. 
158. Id. 
159. Id. 
160. See generally id. at 23-24. 
161. Id. at 23-24. "On an almost-daily basis we continue to hear of lawmakers, grandmothers, 

children, medal-of-honor recipients, and airline pilots being subjected to redundant hand 
searches at screening checkpoints and gates, confiscating every potential 'weapon' from disposa
ble razors to nail files. Law enforcement is not going to find terrorists in this manner." Id. 

162. Id. 
163. Joel M. Abels, Wish Bush Would "Sqush" Minetta - Not Add Air Taxes, TRAVEL 

TRADE, available at http://www.traveltrade.comleditorial.jsp?articleID=5961 (last visited May 29, 
2005). 

164. Id. 
165. See generally id. 
166. Daniel J. Steinbock, National Identity Cards: Fourth and Fifth Amendment Issues, 56 

FLA. L. REv. 697, 708-09 (2004). 
167. Moloney, supra note 155, at 23. 
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out reasonable use an elite group of travelers would form, hindering the 
travel of the "lower class."168 

The TSA has access to numerous new technologies and a healthy 
research and development budget to work with. For the time being these 
new technologies are not going to get implemented because there is no 
strategic plan in place.169 

The TSA appears to be needlessly investing a lot of energy and 
money in to near term technologies po A better strategy would include 
seriously funding basic level research.l71 Another problem is the fact that 
the TSA has no real systems in place that will manage and monitor the 
funds appropriated. l72 As the DHS and TSA work together for national 
security accurate, current, and accessible information must be available to 
monitor and manage research and development projects.173 Finally, there 
needs to be clarification of roles between the Department of Transporta
tion ("DOT") and the DHS.174 The ATSA gave the TSA this extremely 
broad task of security transportation, but did not extinguish the DOT's 
responsibility of securing transportation as well.175 

E. TRAINING AND EMPLOYMENT ISSUES 

The TSA was also given the very broad power of hiring and training 
all security personnel.176 By May of 2002 the TSA was off and running 
appointing "its first federal security directors, to oversee TSA operations 
at several American airports."177 Due to the quickness in which the TSA 
was formed, there were several problems in training that presented them
selves early on.178 For example, the TSA was obliged to find help from 
"local law enforcement" and the National Guard to man security check-

168. Id. 
169. TSA to Improve R&D, supra note 16. In 2003 and 2004 the TSA and The Department of 

Homeland Security ("DHS") were funding over 200 research and development projects. In 2003 
the TSA was allotted $21 million for its R&D budget and $126 million for 2004. 

170. [d. 
171. Id. The National Research Council finds that basic research "offers opportunities for 

significant improvements in capabilities." See UNITED STATES GENERAL ACCOUNTING OFFICE, 
TRANSPORTATION SECURITY R&D: TSA AND DHS ARE RESEARCHING AND DEVELOPING 
TECHNOLOGIES, BUT NEED TO IMPROVE R&D MANAGEMENT GAO-04-890 (Sept. 2004), availa
ble at www.gao.gov/new.it-ems/d04890.pdf. 

172. TSA to Improve R&D, supra note 16. 
173. Id. In commenting on the "coordination between TSA and DHS, GAO found it was 

'limited,' and 'does not provide assurance that R&D resources are being leveraged, research 
gaps are being identified and addressed, and duplication is being avoided.'" Id. 

174. Id. 
175. Id. 
176. 49 U.S.c. § 114(e) (2001). 
177. Wilde, supra note 11, at 20. 
178. Id. 
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points while the agency was still getting their bearings.179 
One of the reasons it was difficult for the TSA to get off the ground 

was the lengthy process of hiring employees.180 The pre-employment re
quirements included an extensive background check and drug/alcohol 
testing.181 Along with the strict requirements, it was estimated that 
thousands-upon-thousands of employees were going to be needed.182 If 
this mission were to be accomplished in less than a year it would be the 
largest "federal organizational buildup of its kind since World War II. "183 
By 2003, some 100,000 employees had been hired, but around 40,000 

'were temporary contractors.l84 But the concerns over funding, training 
requirements, and unrealistic deadlines remained.185 

In the rush to get all these screeners in, one of the biggest employee 
problems emerged: low morale.186 TSA employees nationwide have 
brought forth numerous instances of why the workplace is unsatisfactory 
including: inadequate training, inadequate equipment, scheduling 
problems, not getting paid, sexual harassment, and favoritism.187 The 
TSA has been unable to adequately deal with these problems.188 As a 
result the "screener turnover rate was between 30% and 35% at airports 
where TSA had assumed staffing responsibilities."189 

Another huge employment issue is the debate over collective bar
gaining. The TSA has published guidelines for a program called Screen-

179. [d. 
180. 49 U.S.c. § 44936 (2001). 
181. § 44936. Employment investigations and restrictions 

(A) Employment investigation requirement.-(l)(A) The Under Secretary of Trans
portation for Security shall require by regulation that an employment investiga
tion, including a criminal history record check and a review of available law 
enforcement data bases and records of other governmental and international 
agencies to the extent determined practicable by the Under Secretary of Transpor
tation for Transportation Security, shall be conducted of each individual employed 
in, or applying for, a position as a security screener under section 44935(e) or a 
position in which the individual has unescorted access, or many permit other indi
viduals to have unescorted access, to-
(i) aircraft of an air carrier or foreign air carrier; or 

(ii) a secured area of an airport in the United States the Under Secretary 
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ing Partnership Program ("SPP").l90 The SPP "permit[ s] commercial 
airports to opt out of federal screener services and instead use private 
passenger and baggage screeners."l91 The main purpose of this program 
is to provide greater flexibility in security services.192 The problems have 
arisen due to the fact that "federal screeners are prohibited from engag
ing in collective bargaining under the ATSA, [but] private contract em
ployees may organize and engage in collective bargaining."193 

Once there is organization in the TSA employees will work more 
efficiently.194 Many employees complain that they don't know what their 
job is or even what is going on.195 Other complaints include being over
worked and not being heard.196 It is important to national security that 
the TSA listen and take serious the concerns of their employees.197 When 
employees feel their being listened to, productivity and job performance 
increase.198 

The best way to solve all of the major issues concerning TSA em
ployees is to listen to the employees and give them a voice in the pro
cess.199 TSA spokesman Nico Melendez said it best "that the screener 
workforce is 'probably our most important asset' and that 'it's in TSA's 
best interest to work with screeners."'200 Because of the infancy of the 
TSA, no one would know better than the employees themselves what 
schedules work, what the safety/training issues are, and how the rules are 
being applied. By giving employees a voice in the security process, there 
are incentives for "employees to work with employers" and will improve 
the morale and quality of work.201 

190. TSA Begins Airport Screening Re-Privatization, 46 GOV'T CONTRACTOR 257 (June 30, 
2004) [hereinafter TSA Begins Screening]. 

191. [d. 

192. [d. 

The SPP is designed, as outlined in the guidelines, (1) to meet ATA standards; (2) to 
ensure security; (3) to seek to establish a strong public/private partnership; (4) to pro
vide Significant opportunity for innovation, efficiency, and cost saving to the taxpayer; 
(5) to provide decentralized management; (6) to incorporate best practices and lessons 
learned from recent studies of the Pilot program, and to continue to evaluate and learn 
on an on-going basis; (7) to be performance based; (8) to respect federal and private 
sector workforces; and (9) not to restrict airport participation. 
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IV. CONCLUSION 

[Vol. 32:73 

As this paper has shown, the FAA and TSA have faced the same 
issues with regard to aviation security.202 The paper has addressed how 
neither agency has been able to provide adequate aviation security within 
budgetary constraints or provide a suitable work environment for their 
employees.203 At the same time neither agency has found a way to effec
tively and efficiently provide an organized, cost efficient program of se
curity. Many solutions were raised in the FAA era but could never take 
root because there was no organization within the FAA.204 So to improve 
the TSA we must start with its efficiency.205 

A realistic and unbiased review of the TSA is imperative to finding 
excess spending and realizing inefficiencies.206 If you travel through any 
of our nation's airports you are constantly reminded of the chaotic and 
unsupervised "circus" that is aviation security.207 No one seems to be in 
control, most employees are indifferent (at best) about their duties, and 
the selection of passengers for inspection is ridiculous and intrusive.208 A 
complete and total review of all aspects of the TSA could provide useful 
insight into how to better structure aviation security.209 Instead of dump
ing more money on the problem, the Bush administration should invest in 
an unbiased review of a failing agency.210 

An essential ingredient in this review would have to be input from 
the security screeners themselves. By analyzing the security issues with 
those who perform the task day in and day out, the TSA would find what 
problems exist at security checkpoints and would show appreciation for 
employees.211 By including employees in this vital review process em
ployees would begin to have a sense of pride in their work and aviation 
security as a whole would benefit.212 

Aviation security is of national concern and should be paid for as 
SUCh.213 Transportation is the backbone of our economy.214 When trans
portation is in trouble, we are all in trouble. The same is true in the realm 
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of terrorism and national security. Taxing airlines leads to decrease in 
travel, increased shipping costs and other areas of transportation go 
unattended.215 

As we look ahead to the budget of 2006, the Bush Administration 
has seriously considered putting the TSA on the chopping block.216 

Before any drastic decisions are made the administration should consider 
how long we have waited for an efficient and organized program of avia
tion administration.217 Once a review of the TSA is done, it will show 
ways to cut costS.218 Then we as a nation can support a lean and efficient 
program of aviation security.219 

215. Jet Blue, supra note 17. 
216. Goo, supra note 128. 
217. [d. 
218. Ables, supra note 163. 
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UNCITRAL's Proposed Instrument on the 
International Marine Carriage of Goods l 

Nicholas de la Garza * 

I. INTRODUCTION 

"Ships are but boards, sailors but men: there be land-rats and water
rats, water-thieves and land-thieves," said William Shakespeare in The 
Merchant of Venice. But no, ships and the seas upon which they travel are 
far more than that. Indeed, our world turns on them. Homer forced 
Odysseus to spend years afloat, while Noah had a short drift. Hemingway 
found it interesting, while a seagull named Jonathan Livingston knew no 
better. The reality is, humanity has always written, sung, and dreamed 
about the sea. Whether it is the unknown horizon or the setting fog, its 
deep mystery has forever appealed to our romanticist imagination. Yet 
that mystery is also enlightenment. Before the internet, before the Wright 
Brothers, before transatlantic cables and satellites, it was boats that con
nected us from afar and brought us to new places. 

From the time of Athens and before, till today and henceforth, we 
have and do rely on ships. From the hallowed history of Magellan to the 
British Empire of yore, such water-faring craft have changed our world in 
every way. That is, be it the Santa Maria or the Peerless, the world we 

* J.D. Candidate, 2006, University of Denver, Sturm College of Law. 
1. Draft Instrument on the Carriage of Goods {wholly or partly} {by Sea}, U.N. Comm'n on 

Int'l Trade Law, 12th Sess., U.N. Doc. NCN.9/WG.IIIIWP.32 (2003) [hereinafter Draft 
Instrument], available at http://www.uncitral.orglenglishlworkinggroups/w!l-3/wP32-FINAL %20 
REVISION%203%20Sept.pdf. 
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know is a creation of boats. Cars, chairs, the mythical widget and Smith's 
"silent hand" all conspire to force nations out, and let others in. Ships 
bring about the wealth of nations; ships are elemental to commerce. 
Every sea voyage, however, is fraught with danger, be it Poseidon or ka
mikaze winds. To maintain the commerce - and save merchants pounds 
of flesh - a doctrine has developed over time to deal with Cassandra's 
prophecies. With increased globalization and the rise of liberal economic 
theory, countries have increasingly found themselves needing to interact 
with their trading partners overseas. For such reasons, the global commu
nity has chosen to develop standards and protocols for such carriages of 
goods. 

II. HISTORY 

The modern United States statutory maritime carriage law, Carriage 
of Goods by Sea Act, is currently based on the Hague Rules, and was 
developed at a 1924 meeting in the Netherlands.2 In 1969, the interna
tional community amended the Hague Rules, now the Hague-Visby 
Rules, to increase liability limits.3 The United States, however, never 
adopted the Hague-Visby Rules.4 In 1978, the international political com
munity adopted a new set of rules, the Hamburg Rules.5 The Hamburg 
Rules abolished the defense of "nautical-fault," and again increased lia
bility.6 Again, however, the United States never adopted the Hamburg 
Rules.7 In short, no convention on the marine carriage of goods has been 
widely accepted, particularly by key nations.8 The general consensus has 

2. R.O. Edmonson, Making Headway: With COGSA Reform Stalled, Attention is Focused 
on Working Group's Draft of a New International Cargo-Liability Regime, J. OF COM., 16, 16 
(July 16, 2001). 

3. Id. 
4. Id. 
5. Edmonson, supra note 2, at 16. 
6. Id. 
7. Id. 
8. The Adoption of the Various International Conventions 
1. Hague 1924: 

a) The United States adopted COOSA 1936 on April 16, 1936, and the Hague Rules 
were approved by the United States Senate on May 6, 1937, signed by President 
Franklin Roosevelt, and ratified by the United States Senate on June 29, 1937. 

b) A few colonies and small entities are still party to the Hague Rules 
2. Hague-Visby 1968/1979: Over seventy nations, including almost all of the world's 

major shipping nations (with the exception of the United States), are party to or 
have Hague-Visby in their national laws or have ratified it. 

3. Hamburg 1978: Adopted by twenty-nine nations (only a few major shipping 
nations). 

4. Multimodal Convention, 1980: Ratified by ten nations. However, thirty ratifications 
are required to bring it into force. 

William Tetley, Reform of Carriage of Ooods - The UNCITRAL Draft and Senate COOSA '99, 
28 TuL. MAR. L.J. 1, 6 (2003) (citations omitted). 
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been that "[w]ith the development of shipping industry, the mandatory 
regimes adopted by the Hague Rules are somewhat out of date, and the 
Hamburg Rules are not advisable either."9 In 1996, the United Nations 
Commission on International Trade Law ("UNCITRAL") deliberated 
over a proposal to review the current practices in the arena of interna
tional trade law, particularly the international carriage of goods by sea.10 

Specifically, the proposal intended to form "uniform rules in the areas 
where no such rules existed and with a view to achieving greater uniform
ity of laws than [had] so far been achieved. "11 Commission members ap
peared to be specifically concerned regarding an absence of law relating 
to bills of lading and seaway bills.12 However, many were concerned 
about the limits of UNCITRAL's time.13 Others argued that adding an
other document to the already existing documents was likely to concern 
existed as to the limits of UNCITRAL's time, the issue was not put on 
the agenda.14 Clearly, however, these concerns were substantial- UNCI
TRAL did direct its Secretariat to gather "information, ideas and opin
ions as to the problems that arose in practice and possible solutions to 
those problems."15 

By 1998, UNCITRAL had become more receptive to the idea. UN
CITRAL was informed that the Secretariat and the Committee Maritime 
International ("CMI") had begun to work together to pursue the Secreta
riat's mandate from 1996.16 In 1997 it became clear that the concerned 
industries were very interested in the proposalP The UNCITRAL mem
bers responded, showing strong interest themselves. IS By 2000, the CMI 
and UNCITRAL Secretariat had organized a transport law colloquium, 

9. Transport Law: Preparation of a draft instrument on the carriage of goods {wholly or 
partly] {by Sea] - Proposal by China, U.N. Comm'n on Int'l Trade Law, 13th Sess., annex, at 
para. 1, U.N. Doc. A1CN.9/WGIIIIWP.37 (2004), available at http://www.uncitral.org/engIish/ 
workinggroups/w&....3-/wp.37 -e. pdf. 

10. Official Records of the UNCITRAL General Assembly, U.N. Comm'n on Int'l Trade 
Law, 51st Sess., Supp. No. 17, at para. 210, U.N. Doc. A151117 (1996) [hereinafter 51st Session of 
UNCITRAL General Assembly], available at http://www.uncitral.org/english/sessions/unclunc-29/ 
a51-17.htm. 

11. Id. 
12. Id. 
13. Id. at para. 212. 
14. Id. at paras. 212, 215. 
15. Id. at para. 215. 
16. Official Records of the UNCITRAL General Assembly, U.N. Comm'n on Int'I Trade 

Law, 53rd Sess., Supp. No. 17, at paras. 264-66, U.N. Doc. AJ53/17 (1998), available at http:// 
www.uncitral.org/en-gIish/sessions/unclunc-311a-53-17.htm. 

17. Issues of Transport Law, CoMITE MARmME INT'L (CMI) Y.B., 132 (1999); Official 
records of the General Assembly, U.N. Comm'n on Int'I Trade Law, 54th Sess., Supp. No. 17, at 
para. 413, U.N. Doc. AJ54117 (1999), available at http://www.uncitral.org/english/sessions/uncl 
unc-32/a-54-17.pdf. 

18. Id. at para. 417. 
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bers responded, showing strong interest themselves. IS By 2000, the CMI 
and UNCITRAL Secretariat had organized a transport law colloquium, 

9. Transport Law: Preparation of a draft instrument on the carriage of goods {wholly or 
partly] {by Sea] - Proposal by China, U.N. Comm'n on Int'l Trade Law, 13th Sess., annex, at 
para. 1, U.N. Doc. A1CN.9/WGIIIIWP.37 (2004), available at http://www.uncitral.org/engIish/ 
workinggroups/w&....3-/wp.37 -e. pdf. 

10. Official Records of the UNCITRAL General Assembly, U.N. Comm'n on Int'l Trade 
Law, 51st Sess., Supp. No. 17, at para. 210, U.N. Doc. A151117 (1996) [hereinafter 51st Session of 
UNCITRAL General Assembly], available at http://www.uncitral.org/english/sessions/unclunc-29/ 
a51-17.htm. 

11. Id. 
12. Id. 
13. Id. at para. 212. 
14. Id. at paras. 212, 215. 
15. Id. at para. 215. 
16. Official Records of the UNCITRAL General Assembly, U.N. Comm'n on Int'I Trade 

Law, 53rd Sess., Supp. No. 17, at paras. 264-66, U.N. Doc. AJ53/17 (1998), available at http:// 
www.uncitral.org/en-gIish/sessions/unclunc-311a-53-17.htm. 

17. Issues of Transport Law, CoMITE MARmME INT'L (CMI) Y.B., 132 (1999); Official 
records of the General Assembly, U.N. Comm'n on Int'I Trade Law, 54th Sess., Supp. No. 17, at 
para. 413, U.N. Doc. AJ54117 (1999), available at http://www.uncitral.org/english/sessions/uncl 
unc-32/a-54-17.pdf. 

18. Id. at para. 417. 



HeinOnline -- 32 Transp. L.J. 98 2004-2005

98 Transportation Law Journal [Vol. 32:95 

to "gather ideas and expert opinions on problems that arose in the inter
national carriage of goods, in particular the carriage of goods by sea," 
looking towards concerns that might be remedied.19 The colloquium con
firmed what had been argued before: "with the changes wrought by the 
development of multimodalism and the use of electronic commerce, the 
transport law regime was in need of reform to regulate all transport 
contracts. "20 

The surveying and analysis performed by CMI culminated in a re
port, "Possible Future Work on Transport Law," from the Secretary-Gen
eral to UNCITRAL.21 This report ("SG Report") categorized and 
identified problems with the then current state of international maritime 
transport law. This comment first looks to the most major problems iden
tified by the Secretary-General, and then looks to the most recent com
plete version of the proposed document: "The Draft Instrument on the 
Carriage of Goods [wholly or partly] [by sea]" ("Draft Instrument").22 By 
considering each item side-by-side, the effectiveness and curative powers 
of the Draft Instrument are easily considered. This Comment will then 
move on to look at a specific provision of the Draft Instrument: the port
to-port regime. 

III. CURATIVE AcrIONS 

The largest problem facing companies whose business concerned 
with the carriage of maritime involved a simple, but esoteric, require
ment: knowledge. In order for companies to calculate the cost of doing 
business, to understand the meaning and requirements of contracts into 
which they are considering, companies must be able to predict the legal 
environment around them. 

The United States is not the only country that is either reluctant or 
otherwise unable to amend their rules - the Hamburg Rules were never 
generally accepted by the international community.23 United States com
panies, and others, have thus been not only unable to predict the out
come of disputes, but even what law would control any dispute.24 The 

19. Official records of the UNCITRAL General Assembly, U.N. Comm'n on IntI. Trade 
Law, 56th Sess., Supp. No.17, at 64-65, para. 333, U.N. Doc. N56/17 (2001), available at http:// 
www.uncitral.orglen-glishlsessions/unc/unc-34/A-56-17e.pdf. 

20. Id. at para 334. 
21. Id. at para. 335; Report of the Secretary-General, Possible Future Work on Transporta

tion Law, U.N. Comm'n on Int'I Trade Law, 34th Sess., at para. 20, U.N. Doc. NCN.9/497 (2001) 
[hereinafter Secretary-General Report], available at http://www.uncitral.orglenglishlsessions/unc/ 
unc-34/acn9-497-e.pdf. 

22. Draft Instrument, supra note 1. 
23. CMI Plans to Replace the 80-year-old Hague Rules, NEW STRAITS TIMES, Feb. 26, 2001, 

at 27. 
24. Cf Edmonson, supra note 2, at 16. 
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recent history of international maritime carriage law, particularly the in
terspersed acceptance of the various treaties, prohibited companies from 
operating in a transparent environment.25 

The developers of the Draft Instrument have recognized this issue. 
The very beginning proposal, the first impetus, stated that review should 
be undertaken "with a view to establishing the need for uniform rules in 
the areas where no such rules existed and with a view to achieving greater 
uniformity of laws."26 

The potential power, then, of the Draft Instrument, to clean this 
muddled sea of treaties and laws is clear. With one uniform, well-drafted, 
code, at least the sources of authority will be known to all transacting 
business. The Draft Instrument, in this regard, does not fully complete its 
purpose, however. The so-called "network exception" may reduce its effi
ciency in this matter, discussed infra. 

Essential today in any type of commercial agreement, of course, is 
the written instrument. The Secretary-General found in his report to UN
CITRAL that several problems existed with the requirements of written 
documents, or bills of lading, as the former laws applied to it. The Secre
tary-General pointed out that the document requirements of the various 
conventions were incomplete: while some requirements were listed and 
spelled out accurately (for example, a requirement of description of 
goods), other logical and practical necessities were not mandated (for ex
ample, dates).27 This particular issue, dates, the Draft Instrument has 
done well and explicitly cured, in Article 34(1)(f).28 Stepping back, not to 
miss the ocean for the waves, Articles 34 and 35 efficiently and effectively 
address the normal contractual requirements. Description, identification, 
weight, quantity, dates, condition, and signatures are among the statutory 
requirements to be.29 Of course, merchants are expected to occasionally 
overlook some requirements. Article 36 serves to save the document 
from itself, providing instructions to resolve ambiguities.3D 

"Most troublesome," the Secretary-General noted, "[is] the carrier's 
ability to limit its liability for descriptions in the transport document that 
it has failed to verify."31 The authors of the Draft Instrument seem to 
have directly followed the Secretary-General's concerns: Article 37 ad
dresses this scenario. Article 37 gives a procedure whereby a carrier, act-

25. Id. 

26. 51st Session of UNCITRAL General Assembly, supra note 10, at para. 210. 

27. Secretary-General Report, supra note 21, at para. 34. 

28. Draft Instrument, supra note 1, at 39-40, art. 34. 

29. Id. at 39-41, arts. 34, 35. 

30. Id. at 41-42, art. 36. 

31. Secretary-General Report, supra note 21, at para. 37. 
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ing in good faith, may limit its liability.32 Clearly, in this regard, the Draft 
Instrument achieves what it originally intended to do. 

Also missing, notes the Secretary-General, is any articulation of obli
gations of the shipper.33 In keeping with tradition, the Draft Instrument 
rectifies this oversight. Indeed, the chapter has been entitled "Obligations 
of the shipper."34 Articles 25 - 32, the articles which Chapter 7 encom
passes, clearly and without question describe the duties that the shipper 
statutorily undertakes.35 

This analysis can continue, but the pattern is clear. The Draft Instru
ment takes on and satisfies the elements that the Secretary-General 
found lacking. 

In some ways the Draft Instrument did better than it had to, when 
judged by the Secretary-General's "what's missing" criteria. The most in
sightful section is Chapter 8, entitled "Transport Document and Elec
tronic Records."36 Article 33, in particular, shows forethought and 
proactive intent not only to rectify an issue that has been noted but also a 
desire to create an instrument that justifies its 21st-Century inception.37 

IV. PORT-TO-PORT ANALYSIS 

Perhaps the most interesting and potentially important element of 
the Draft Instrument is found in its definitions. Article 1(a) states that 
"contract of carriage" means "a contract under which a carrier, against 
payment of freight, undertakes to carry goods wholly or partly by sea 
from one place to another."38 

Initially, observers expected the Draft Instrument to use the "port
to-port" criteria rather than the "tackle-to-tackle" tradition, meaning that 
the "carrier is in charge of the goods at the port of loading, during the 
carriage and at the port of discharge," rather than simply "starting from 
the time of loading of the goods onto the ship until the time the goods are 
discharged therefrom."39 It was quickly decided, though, to consider go
ing beyond "port-to-port" coverage in favor of "door-to-door" cover
age.40 Ultimately, this decision manifested in the definition of "contract 
of carriage." As the writers understood, the words "wholly or partly" re-

32. Draft Instrument, supra note 1, at 42-43, art. 37. 
33. Id. at para. 33. 
34. Draft Instrument, supra note 1, at 35, ch. 7. 
35. See id. at 35-38. 
36. Id. at 39, ch. 8 (emphasis added). 
37. See id. at 39, art. 33. 
38. Draft Instrument, supra note 1, at 8, art. 1. 
39. Xia Chen, Chinese Law on Carriage of Goods by Sea Under Bills of Lading, 8 CUR

RENTS: INT'L TRADE LJ. 89, 95 (1999). 
40. Michael F. Sturley, The United Nation's Commission on International Trade Law's 

Transport Law Project: An Interim View of a Work in Progress, 39 TEX. INT'L LJ. 65, 73 (2003). 
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suIts in the application of the Draft Instrument to overland portions of a 
shipment that at some point experiences international maritime trans
port. That is, if a shipment of Hondas from Japan arrived in Seattle, was 
then transported by truck to Boise, but experienced delay or damage 
along the way, the Draft Instrument would govern any subsequent legal 
processes. 

A door-to-door regime was preferred for several reasons. First, a 
door-to-door regime would provide a 'smooth and seamless' movement 
of containers from one place to another.41 Simply put, companies prefer 
to do business with one company rather than many companies, when all 
other factors are equa1.42 Dealing with only one other company is easier 
for companies because there are fewer people with whom that company 
must maintain communication. Furthermore, a door-to-door system also 
promotes efficiency and predictability in cost, if for no other reason than 
the development of one contractual relationship rather than many.43 At 
other points, a door-to-door arrangement would act to 'plug the holes' in 
previous multimodal and unimodal agreements.44 

Because "[t]he principal difficulty in achieving door-to-door cover
age with a new international convention is the prior existence of poten
tially conflicting national laws and international conventions that already 
govern various segments of the door-to-door carriage," an exception was 
needed to give way to those pre-existent rules.45 The "network excep
tion" permits parties who are subject to another binding international 
treaty, i.e. a regional agreement, to subject themselves to that agreement 
rather than the Draft Instrument.46 One proposed formulation of the net
work exception provides for both binding international treaties and na
tionallaws to permit exceptions from the otherwise multimodal nature of 
the Draft Instrument.47 

This, of course, destroys uniformity. There are states that have these 
systems in force, usually economic unions. Whether this limited destruc
tion is warranted - and it probably is - is another issue. Nevertheless, the 
law affecting parties will be clearer, though extensive research may be 
necessary at times to determine how the law affects any given state. 

41. Preparation of a Draft Instrument on the Carriage of Goods (by Sea] - General Remarks 
on the Sphere of Application of the Draft Instrument, U.N. Comm'n on Int'l Trade Law, 11th 
Sess., at 28, para. 111, U.N. Doc. NCN.9/WGIII/wP.29 (2003) [hereinafter General Remarks on 
the Draft Instrument], available at http://www.uncitral.orglenglish!workinggroups/wg...3/wP-29-e. 
pdf. 

42. Id. 
43. Id. 
44. Id. at 28, para. 112. 
45. General Remarks on the Draft Instrument, supra note 41, at 14, para. 43. 
46. Draft Instrument, supra note 1, at art. 8(1). 
47. Id. 
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The door-to-door provision interacts in an interesting way with the 
network exception clause. If shipment were to have a sea leg from State 
A to State B, and then the goods were transported over land to State C 
(possibly a landlocked country, or one that lacks access to an appropriate 
coast), and a binding agreement exists between States A and B regarding 
the overland transportation of goods, the treaty would come into force 
because of the land leg and would immediately be nullified because of the 
network exception. Countries like the Democratic Republic of the 
Congo, the Czech Republic, and Mongolia might be able to sign the 
treaty without any effect. At the same time, however, these states might 
greatly benefit from the door-to-door provision of the Draft Instrument. 
If the Czech Republic were to buy more goods from Britain and fewer 
goods from Germany, then the Czech Republic could force Germany (et. 
al) to treat its imports in a specific manner. This would be a great advan
tage to any country that is presented with a Hobson's Choice, regarding 
another country with biased transportation laws. 

Professor Tetley has pointed out that the predecessor to the current 
door-to-door clause in a previous version of the Draft Instrument might 
have allowed a nation to defeat the door-to-door provision using domes
tic law.48 Even now, the door-to-door clause presently includes a new 
bracketed provision (neither adopted nor rejected) expanding the limited 
network exception from simply binding international conventions to 
binding nationallaws.49 Such a provision would allow a country wishing 
to avoid any or all pre-carriage or on-carriage Draft Instrument clauses 
effectively modify the Draft Instrument into a port-to-port convention 
simply by enacting a binding national law. Such is not the theory of inter
national agreements. Footnote 42 of the current Draft Instrument ex
plains that the Draft Instrument's "[or national law]" rider was placed in 
the section for "further reflection in the future. "50 The same footnote 
points out that the "[or national law]" proposal had strong support.51 

Another problem with the network system is that the various net
works have varying liability limits. 52 This problem seems to be particu
larly noteworthy when it is considered that the greatest disparities exist 
between modes. 53 For non-maritime conventions, the limits are signifi
cantly greater - at one point nearly nine times that of the maritime liabil
ity limits: "the CMR limit is 8.33 SDRs per kilogramme, the COTIF-CIM 

48. Tetley, supra note 8, at 10 (Professor Tetley was analyzing the previous version of the 
Draft Instrument, A1CN.9IWG.IIIIWP.21. The current version is A1CN.9IWG.IIIIWP.32). 

49. Draft Instrument, supra note 1, at art. 8(1)(b). 
50. Draft Instrument, supra note 1, at n.42. 
51. Id. 
52. General Remarks on the Draft Instrument, supra note 41, at 29, para. 117. 
53. Id. 
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limit is 17 SDRs per kilogramme, [like] the Montreal and Warsaw Con
ventions ... the Hague-Visby limit is ... 2 SDRs per kilogramme or 
666.67 SDRs per package, and the Hamburg limit is 2.5 SDRs per kilo
gramme or 835 SDRs per package."54 This problem leads into another: 
the application of a maritime convention to non-maritime activities.55 

Some of the clauses built into the Draft Instrument simply do not make 
sense in non-maritime modes.56 For example, the Draft Instrument's 
"perils of the sea" defense is clearly illogical on a truck.57 

Other modal differences are elemental to their respective regimes. 

The Draft Instrument requires due diligence to make the ship seaworthy ... 
barely one level higher than that of reasonable care. In contrast, the CMR 
level of duty with respect to the vehicle is one of the utmost diligence, while 
the Montreal Convention holds the air carrier to a strict duty .... 58 

Therefore, if the Draft Instrument were to be applied to non-mari
time problems, it might apply a different duty of care other than that to 
which the road, rail, or air carrier would otherwise be subject. The net
work exception might not apply here because Article 8(1)(b)(ii) limits the 
importation of other conventions' doctrines to "provisions for carrier's 
liability, limitation of liability, or time for suit."59 It seems, therefore, that 
if "provisions for carrier's liability" is read to include the carrier's duty of 
care, then this issue might be moot. On the other hand, if "provisions for 
carrier's liability" is read so as not to include duty, then it will become 
much more difficult for plaintiffs to prove their case. Plaintiffs would be 
injured because the duty of care of any of their shippers will drop, at 
times from strict liability to due diligence.60 

Many nations, intergovernmental organizations and non-governmen
tal organizations have given input regarding their position on the port-to
portldoor-to-door debate. "The United States," for example, "supports a 
door-to-door regime on a uniform liability basis as between the con
tracting parties, subject to a limited network exception."61 The United 
States, though supporting the network exception, desires to keep the net
work exception "as narrow as possible" to "provide the maximum degree 

54. Id. 
55. Id. at 30, para. 119. 
56. Id. at 30, para. 121. 
57. Id. 
58. Id. at 30, para. 122. 
59. Draft Instrument, supra note 1, at art. 8(1)(b)(ii). 
60. General Remarks on the Draft Instrument, supra note 41, at 30, para. 122. 
61. Transport Law: Preparation of a Draft Instrument on the Carriage of Goods [by Sea] -

Proposal by the United States of America, U.N. Comm'n on Int'J Trade Law, 12th Sess., at 3, 
para. 5, U.N. Doc. NCN.9IWG.IIIIWP.34 (2003), available at http://www.uncitral.org!engJish! 
workinggroups/w&...3/wp-34-e.pdf. 
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of uniformity possible."62 The United States is not, however, being as 
multilateral as it might initially seem. The United States stated that, while 
it has no problem with the Draft Instrument applying to pre-carriage or 
on-carriage situations, it did object to the Draft Instrument applying to 
pre-carriage or on-carriage actors.63 Hence, the only pre-carriage or on
carriage activity covered by the Draft Instrument would be that activity 
undertaken by an already "performing party" or shipper.64 The United 
States, therefore, while supporting subject-matter jurisdiction over pre
carriage and on-carriage activities, opposes personal jurisdiction over the 
most typical pre-carriage and on-carriage actors.65 

The Netherlands, conversely, embraces door-to-door coverage. The 
Netherlands first notes that most modem contracts of maritime carriage 
are door-to-door rather than port-to-port.66 Hence, the Netherlands rea
sons, a port-to-port instrument would "just add another maritime conven
tion to the existing ones. "67 In order to have some meaningful purpose, 
therefore, only a door-to-door instrument would be usefu1.68 Problemati
cally, however, a door-to-door instrument would violate other interna
tional conventions dealing with unimodal forms of transport.69 For that 
reason, the network exceptions embodied in Article 8 are necessary.70 
Furthermore, the Netherlands expressly endorsed the "regardless of na
tional law" provision of Article 8(3), stating that "Article 8 applies re
gardless of the national law otherwise applicable to the contract of 
carriage. "71 

The Italian comments echo the first of the Netherlands' comments 
that a port-to-port instrument would be of little value in a contractual 
door-to-door world.72 Italy argued that 

certain sections of the industry (e.g. shipowners ... insurers) might be pre
pared to leave the safe grounds of a well tested, albeit old fashioned, sys-

62. Id. 
63. Id. at 7, para. 23. 
64. See id. 
65. See id. 
66. Transport Law: Preparation of a Draft Instrument on the Carriage of Goods [by Sea} -

Proposal by the Netherlands on the Application Door-to-Door of the Instrument, U.N. Comm'n 
on Int'! Trade Law, 12th Sess., at 3, para. 3(5), U.N. Doc. AlCN.9/WG.IIIIWP.33 (2003), availa
ble at http://www.unc-itral.orglenglish!workinggroups/wg..3/wp-33-e.pdf. 

67. Id. at annex 1, para. l(a). 
68. Id. 
69. Id. at annex 1, para.1(c). 
70. Id. at annex 1, para. l(d). 
71. Draft Instrument, supra note 1, at 19, art. 8(3). 
72. Transpon Law: Preparation of a Draft Instrument on the Carriage of Goods [by Sea} -

Proposal by Italy, U.N. Comm'n on Int'l Trade Law, 11th Sess., at annex, para. 1, U.N. Doc. AI 
CN.9/WG.IIIIWP.25 (2003), available at http://www.uncitral.orglenglish!workinggroups/wg..3/ 
WP-25-e.pdf. 
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tem ... only if the new instrument would really constitute an answer to the 
reality of modern transportation. And the reality is door-to-door container 
transportation.73 

105 

Italy is correct: in the United States, for example, at least 75 - 80% 
of container trade is conducted on door-to-door contracts.74 Moreover, in 
the absence of an international agreement that provides for and articu
lates rules for dealing with door-to-door arrangements, "it is not surpris
ing that the transport industry has developed its own pragmatic 
solutions. "75 

Canada has come forth with three potential solutions to these 
problems. Canada's first option has the committee continuing to work on 
the document, but permits a reservation that "would enable contracting 
States to decide whether or not to implement this Article and the rele
vant rules governing the carriage of goods preceding or subsequent to the 
carriage by sea."76 It is unclear how a state would do this outside of reser
vations, as articulated in Canada's Option 3. 

Canada's second option appears to have been the option chosen by 
the drafters. Canada suggests that the drafters insert "or national law" 
after "international convention," allowing a country to legislate its way 
out of the agreement; the country would vote for the Draft Instrument 
before it votes against it.77 This, however, significantly increases the diffi
culty of determining the state of the law in any given country.78 Whereas 
signatory reservations are nearly always included with the list of signato
ries of any document, each country's opposition to the "door" elements 
would be found in their own code. Signatory reservations are easily ob
tainable; many country's codes are not. Other difficulties, like language, 
legal system, and precedent would undoubtedly increase such difficulties. 

Canada's third option splits the truly operative parts of the instru
ment into half: a door-to-door scheme is articulated in the first half while 
a port-to-port scheme is created in the second half.79 Countries would be 
permitted to add reservations, either opposing the first or second half. so 
When a country opposes the second half, it implicitly endorses the port-

73. Id. 
74. General Remarks on the Draft Instrument, supra note 41, at 7, para. 18. 
75. Id. at 13, para. 41. 
76. Transport Law: Preliminary Draft Instrument on the Carriage of Goods (by Sea] - Pro

posal by Canada, U.N. Comm'n on Int'l Trade Law, 10th Sess., at annex, para. 8, U.N. Doc. N 
CN.9/WG.IIIIWP.23 (2002), available at http://www.uncitral.orglenglish!workinggroups/wg..3/ 
WP-23-e.pdf. 

77. Id. at annex, para. 9. 
78. Id. at annex, para. 9(a). 
79. Id. at annex, para. 10. 
80. Id. 
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to-port c1ause.81 Conversely, if a country files a reservation against the 
second half, it signs onto the Draft Article's door-to-door provision.82 
This option is the standard diplomatic method for obtaining signatures 
and ratifications on and of treaties without offending the sovereignty of a 
signatory or party state. The reservation simply allows countries to state 
that they agree to the document, except section X. 

Both Peru and Malaysia have expressed concern that the Draft In
strument's door-to-door provision may be too ambitious, thereby pre
cluding its acceptance.83 In Peru's words, "a consensus is almost an 
utopia. "84 These observations are likely what everyone knows, but no
body says. This issue has not been decided upon, and it is sure to be a 
point of extensive discussion.85 Given various governments' concern in 
the past few years over the potentially binding nature of treaties and their 
impacts on sovereignty, this might dissuade some of the world's largest 
economic powers from signing or ratifying any final instrument. That is 
not to say, however, that the door-to-door coverage should be eliminated. 
Though it is important to, and, with some supereconomic powers, vital, to 
gain their approval and acquiescence, the argument can easily be made to 
show the door-to-door coverage as a good thing - if for no other reason 
than the uniformity.86 

V. CONCLUSION 

The Draft Instrument is well on its way to becoming a controlling 
and useful operator of maritime commerce. The Draft Instrument fulfills 
several deficiencies in the current regulatory scheme, creates uniformity, 
and pushes the nations towards a generally consistent theory and method 
of resolving disputes. The Draft Instrument has several hurdles to jump, 
however, before it can come to fruition. Most importantly, the scope of 
the Draft Instrument must be determined - will it be port-to-port or 
door-to-door? This determination should either enlarge or restrict the re
maining requirements of the Draft Instrument. If the drafters choose to 
continue with a door-to-door regime, the instrument should be expanded 
to deal with the separate necessities of the additional modalities. If the 
drafters, however, choose to do away with the door-to-door regime in 

81. Id. 
82. Id. 
83. Transport Law: Preparation of a Draft Instrument on the Carriage of Goods {by Sea] -

Compilation of Replies to a Questionnaire on Door-to-Door Transport and Additional Comments 
by States and International Organizations on the Scope of the Draft Instrument, U.N. Comm'n on 
Int'l Trade Law, 11th Sess., at 24, U.N. Doc. NCN.9IWGIIIIWP.28 (2003), available at http:// 
www.uncitral.orgJenglishl·workinggroups!w1L3IWP-28-e.pdf. 

84. Id. 
85. Draft Instrument, supra note I, at n.3. 
86. Yet one must bear in mind the "network exceptions." 

106 Transportation Law Journal [Vol. 32:95 

to-port c1ause.81 Conversely, if a country files a reservation against the 
second half, it signs onto the Draft Article's door-to-door provision.82 
This option is the standard diplomatic method for obtaining signatures 
and ratifications on and of treaties without offending the sovereignty of a 
signatory or party state. The reservation simply allows countries to state 
that they agree to the document, except section X. 

Both Peru and Malaysia have expressed concern that the Draft In
strument's door-to-door provision may be too ambitious, thereby pre
cluding its acceptance.83 In Peru's words, "a consensus is almost an 
utopia. "84 These observations are likely what everyone knows, but no
body says. This issue has not been decided upon, and it is sure to be a 
point of extensive discussion.85 Given various governments' concern in 
the past few years over the potentially binding nature of treaties and their 
impacts on sovereignty, this might dissuade some of the world's largest 
economic powers from signing or ratifying any final instrument. That is 
not to say, however, that the door-to-door coverage should be eliminated. 
Though it is important to, and, with some supereconomic powers, vital, to 
gain their approval and acquiescence, the argument can easily be made to 
show the door-to-door coverage as a good thing - if for no other reason 
than the uniformity.86 

V. CONCLUSION 

The Draft Instrument is well on its way to becoming a controlling 
and useful operator of maritime commerce. The Draft Instrument fulfills 
several deficiencies in the current regulatory scheme, creates uniformity, 
and pushes the nations towards a generally consistent theory and method 
of resolving disputes. The Draft Instrument has several hurdles to jump, 
however, before it can come to fruition. Most importantly, the scope of 
the Draft Instrument must be determined - will it be port-to-port or 
door-to-door? This determination should either enlarge or restrict the re
maining requirements of the Draft Instrument. If the drafters choose to 
continue with a door-to-door regime, the instrument should be expanded 
to deal with the separate necessities of the additional modalities. If the 
drafters, however, choose to do away with the door-to-door regime in 

81. Id. 
82. Id. 
83. Transport Law: Preparation of a Draft Instrument on the Carriage of Goods {by Sea] -

Compilation of Replies to a Questionnaire on Door-to-Door Transport and Additional Comments 
by States and International Organizations on the Scope of the Draft Instrument, U.N. Comm'n on 
Int'l Trade Law, 11th Sess., at 24, U.N. Doc. NCN.9IWGIIIIWP.28 (2003), available at http:// 
www.uncitral.orgJenglishl·workinggroups!w1L3IWP-28-e.pdf. 

84. Id. 
85. Draft Instrument, supra note I, at n.3. 
86. Yet one must bear in mind the "network exceptions." 



HeinOnline -- 32 Transp. L.J. 107 2004-2005

2004] UNCITRAL'S Proposed Instrument 107 

favor of a port-to-port, tackle-to-tackle, or depot-to-depot regime, then 
the instrument needs to articulate how it will interact with its corollaries. 

Whatever form it takes, the Draft Instrument will find use. The cur
rent muddle of regimes and doctrines in use today make it more difficult 
than it need be to transact business overseas over seas. With any simplifi
cation, transaction costs should decrease. When transaction costs de
crease, more trade will likely occur, leading to an increase in the Wealth 
of Nations.87 Though we no longer rely on ships for news of Europe and 
spices from the East, we now rely on them for national defense, economic 
security, and, ultimately, political stability. Every effort made to create a 
regime like the Draft Instrument is a step forward onto steady ground. 

87. See generally ADAM SMITH, WEALTH OF NATIONS (Prometheus Books 1991) (1776); cf 
Mu Erref Yetim, Governing International Rivers of the Middle East, WORLD AFFs., Sept. 22, 
2003, at 81; Eastern Europe: Trade and Integration in Transition Countries, EBRD TRANSITION 
REP., Dec. 31, 2003, at 73. 
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R.S. 2477-A Federal Statute Granting Rights-of
Way to State and Local Governments: Don't Be 

Fooled; It May Not Eliminate Federal 
Government Involvement 

Cecila Reyna* 

I. INTRODUCfION 

With the increasing local and state government's interest in acquiring 
right-of-way designations under Revised Statute 2477 ("RS. 2477"),1 sev
eral debates concerning the authority of the Federal Government to in
tervene and regulate conduct on such RS. 2477 roads have resulted in 
much litigation. In 1866, federal statute RS. 2477 was a gift from the 
Federal Government to state and local governments granting them the 
right-of-way to "roads" created by frontiersmen traveling from one state 
to another.2 Several counties have mistakenly initiated the process of ob
taining a RS. 2477 right-of-way believing that doing so would eliminate 
involvement by federal agencies in the maintenance and construction of 
current rights-of~way. For example, San Bernardino County, California 
("San Bernardino") applied for a "recordable disclaimer"3 under RS. 

* JD Candidate 2006, Sturm College of Law, Denver, Colorado. 
1. Rights-of-Way and Other Easements in Public Lands, ch. 262, § 8, 14 Stat. 251, 253 

(1866) (repealed 1976). 
2. Harry R. Bader, Potential Legal Standards for Resolving the R. S. 2477 Right-of-Way 

Crisis, 11 PACE ENVTL. L. REV. 485, 486 (1994) [hereinafter Resolving R. S. 2477]. 
3. A recordable disclaimer is an alternative to litigation in which the DOl issues a record-
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2477.4 San Bernardino admits that it chose Camp Rock Road as the first 
recordable disclaimer request primarily to eliminate Bureau of Land 
Management ("BLM") involvement in county maintained roads.5 Al
though BLM may not be the agency regulating activities on Camp Rock 
Road, the Federal Government, through the Fish and Wildlife Service, 
remains the regulating authority concerning activities on the road.6 

The purpose of this article is to define the law concerning the regula
tory authority over RS. 2477 rights-of-way. However, it is necessary to 
begin with a history of RS. 2477, which will describe some of the confu
sion surrounding the poorly defined statute and subsequent revisions. In 
addition, to understand why the Federal Government may be involved in 
RS. 2477 rights-of-way maintenance and construction, a brief synopsis of 
the Endangered Species Act follows. An examination of several cases 
demonstrates the misunderstanding of county governments over who has 
the say as to how an RS. 2477 may be maintained. Finally, the article will 
include other cases where courts have determined that Federal Govern
ments had the regulatory authority to mandate actions on RS. 2477 
rights-of-way. 

II. THE HISTORY OF REVISED STATUTE 2477 

To facilitate the development of our nation's western territories, the 
federal government passed RS. 2477 in 1866.7 The statute, in its entirety, 
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federal lands during the expansion of the western frontier.ll The simple 
language of the statute provided no guidelines for determining the pro
cess though which a state accepts the federal government's offer nor the 
criteria for determining the scope of the granted easement.12 The contro
versies still exist because persons constructing a right-of-way were not 
required to file any application or record a RS. 2477 right-of-way,13 Ad
ditionally, Congress failed to formally record the RS. 2477 rights-of-way 
granted, causing uncertainty as to the number of rights-of-way that 
exist. 14 

Congress repealed R.S. 2477 in 1976 by enacting the Federal Land 
Policy and Management Act ("FLPMA") as a way of rectifying the above 
issues.15 However, in doing so, Congress preserved the validity of preex
isting RS. 2477 rights-of-way.16 Under FLPMA, the Secretary of the In
terior could only expand existing RS. 2477 rights-of-way through 
grantsP Since FLPMA's passage, the approach to RS. 2477 claims have 
changed with each presidential administration. is In 1988, the Department 
of the Interior ("DOl") issued the Hodel Policy allowing any dirt road, 
cow path, or footpath to qualify as an RS. 2477 right-of-way.19 Eight 
years later, the DOl placed a moratorium on the consideration of RS. 
2477 claims under the Hodel Policy and eventually rescinded the policy.20 
In spite of the changing policies, FLPMA remains the governing author
ity over issuance of disclaimers of interest in federal land. 

FLPMA required the DOl to establish "comprehensive rules and 
regulations after considering the views of the general public" relating to 
the issuance of disclaimers to RS. 2477 rights-of-way.21 State or local 
governments wanting to claim title to federal land may file an application 
with BLM requesting that a disclaimer of interest be issued when the 
applicant has reason to believe that a cloud exists on the title to the land 

11. [d. at 486-87. 
12. Sierra Club v. Hodel, 848 F.2d 1068, 1080 (10th Cir. 1988). 
13. Freeman & Ro, supra note 3, at 106. 
14. [d. 

15. See Congressional Declaration of Policy, 43 U.S.C. § 1701 (1976); see also Terms and 
Conditions of Rights-of-Way Grants and Temporary Use Permits, 43 C.F.R. 2801 (2005); see also 
Resolving R. S. 2477, supra note 2, at 486. 

16. Resolving R.S. 2477, supra note 2, at 487. 
17. U. S. v. Garfield County, 122 F. Supp. 2d 1201, 1216 (D. Utah 2000). 
18. Freeman & Ro, supra note 3, at 106. 
19. [d. See also Memorandum from Assistant Secretary for Fish and Wildlife and Parks & 

Secretary for Land and Minerals Management, to the Secretary of the Interior 1 (Dec. 7, 1988), 
available at http://www.highway-robbery.orglresources.documents.htm. The Hodel Policy was a 
1988 memorandum approved by Donald Hodel, the Secretary of the Interior. 

20. Freeman & Ro, supra note 3, at 106. 
21. 43 U .S.c. § 1701 (1976). 
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due to a pre-existing claim by the United States.22 The Secretary of the 
Interior, authorized by FLPMA, delegates authority to BLM to issue a 
document of disclaimer of interest in any lands, thereby removing any 
cloud on the title of the land.23 This document is issued after BLM deter
mines whether "a record of interest of the United States in lands has 
terminated by operation of law or is otherwise invalid."24 The disclaimer 
has the same effect as a quitclaim deed of the land from the United States 
to the applicant.25 

The current regulations for obtaining a recordable disclaimer require 
each applicant to submit a legal description of the lands for which a dis
claimer is sought.26 The applicant must also complete a statement con
cerning the nature and extent of the cloud on the title and the reason the 
applicant believes the United States' interest in the land has terminated.27 
The disclaimer cannot be issued until a notice of the application, includ
ing the grounds supporting the application, has been published in the 
Federal Register for at least ninety days and the applicant has paid the 
administrative costs of issuing the disclaimer to the Secretary of DOI.28 
Upon receipt of the payment, and after the ninety-day waiting period, the 
DOl makes a decision about the application and if the application is al
lowed, issues the applicant a recordable disclaimer, thereby granting the 
land to the applicant.29 

III. ENDANGERED SPECIES Acr 

Local and state entities should understand the legal obligations that 
attach to ownership of a RS. 2477 right-of-way. Many RS. 2477 roads are 
located in areas where endangered species habitats exist.30 The Endan
gered Species Act ("ESA") prohibits persons from jeopardizing the lives 
and habitats of endangered species.31 When an endangered species at
tempts to navigate across or around a RS. 2477 right-of-way, many lose 
their lives either by collisions with vehicles, over exhaustion, or confisca-

22. Recordable Disclaimers of Interest in Land, 43 C.F.R. § 1864.1-1(a) (2004). 
23. 43 u.s.c. § 1745(a) (2004). 
24. § 1745(a). 
25. § 1745(c). 
26. 43 C.F.R. § 1864.1-2(c)(I). 
27. § 1864.1-2(4)(i-ii). 
28. § 1864.2. 
29. § 1864.3. 
30. Interview with Jay Thtchton, Professor of Law, University of Denver, Sturm College of 

Law, in Denver, Colo. (Sept. 15, 2004). There remains much confusion concerning what roads 
are R.S. 2477 rights-of-way because of the many interpretations of the statute. 

31. 16 U.S.C. § 1538(a)(I)(B) (1973). 
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tion by those using the rights-of way.32 Local and state entities possessing 
R.S. 2477 rights-of way risk legal liability for the prohibited "taking" of 
endangered species under the ESA.33 "Taking" means harassing, harm
ing, pursuing, hunting, shooting, wounding, killing, trapping, capturing, 
collecting, or attempting to engage in such conduct.34 The "taking" may 
occur through a direct taking for example, shooting or squashing, or 
through the destruction or "harming" of endangered species habitat.35 
"Harm," as used in ESA's definition of taking, includes "significant 
habitat modification or degradation where it actually kills or injures wild
life by significantly impairing essential behavioral patterns, including 
breeding, feeding or sheltering."36 

Entities may "harm" endangered species when performing regular 
maintenance on the rights-of-way that run through endangered species 
habitat. Thus, the ESA requires the federal agency on whose land the 
rights-of-way cross to conduct studies and proscribe a course of action 
counties must take to ensure the survival of endangered species.37 Once 
entities obtain ownership of R.S. 2477 rights-of-way, the burden of en
forcing the ESA provisions falls to the federal agencies such as the Fish 
and Wildlife Service, the United States Forest Service, or the National 
Parks Service.38 However, the right-of-way owner is ultimately responsi
ble for complying with the ESA.39 

To avoid criminal and civil penalties, state and local governments 
may apply for an incidental take permit under Section 10 of the ESA.40 
"Incidental taking" results when an otherwise lawful activity causes a 
"take," for example, running over an endangered species while lawfully 
using a right-of-way.41 The Secretary of the DOl may issue permits for 

32. Interview with Jay TUtchton, Professor of Law, University of Denver, Sturm College of 
Law, in Denver, Colo. (Sept. 15, 2004). 

33. Id. 
34. 16 U.S.C. § 1532(19) (2004). 
35. 16 U.S.C. § 1538(a)(I)(B) (1973); 50 C.F.R. § 17.3 (2005). 
36. 50 C.F.R. § 17.3. It is important to point out that "harm" may occur on any endangered 

species habitat. However, the Secretary of the Interior, concurrently with determining that a 
species is an endangered species or a threatened species, designates any habitat of such species 
that is considered to be "critical habitat." "Critical habitat" is defined as the specific areas within 
the geographical area occupied by an endangered species on which are found physical or biologi
cal features essential to the conservation of the species and which may require special manage
ment considerations or protection. 16 U.S.C. at § 1532(5)(A)(i)(I-H) (2004). 

37. 16 U.S.C. at § 1536(g)(5)(A) (2004). 
38. § 1536(g)(5)(A). 
39. See generally Loggerhead Turtle v. County Council of Volusia, 896 F. Supp. 1170, 1182 

(M.D. Fla. 1995). This concept will be discussed infra in section E. 
40. 16 U.S.C. § 1539(a)(I)(B) (2004). Section 10 of the ESA also permits individuals to 

obtain incidental take permits. § 1539(2)(B)(i). 
41. See Loggerhead TUrtle v. County Council of Volusia, 148 F.3d 1231, 1258-59 (11th Cir. 

1998). 
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incidental "takes" of endangered species otherwise prohibited by the 
ESA.42 However, the permit applicant must submit a habitat conserva
tion plan to the Secretary.43 The plan must specify: 

1. the impact which will likely result from such taking; 
2. what steps the applicant will take to minimize and mitigate such impacts, 

and the funding that will be available to implement such steps; 
3. what alternative actions to such taking the applicant considered and the 

reason why such alternatives are not being utilized; and 
4. such other measures that the Secretary may require as being necessary or 

appropriate for purposes of the plan.44 

The Secretary may issue a permit if the habitat conservation plan 
indicates that 

1. the taking will be incidental [to and not the primary purpose of the 
action]; 

2. the applicant will, to the maximum extent practicable, minimize and miti
gate the impacts of such taking; 

3. the applicant will ensure that adequate funding for the plan will be 
provided; 

4. the taking will not appreciably reduce the likelihood of the survival and 
recovery of the species in the wild; and 

5. the measures, if any, required ... will be met. ... 45 

Without an incidental take permit, the person causing the taking of 
endangered species is subject to civil as well as criminal penalties.46 The 
ESA states that any person who knowingly violates the "take" provision 
of the Act may be assessed civil penalties up to $12,000 per violation.47 

Each violation constitutes a separate offense.48 In addition, any person 
who knowingly violates the "take" provision of the Act is subject to a 
criminal suit.49 Upon conviction, a violator may be fined up to $50,000 or 
imprisoned for not more than one year, or both.50 

The term "person" means an "individual, corporation, partnership, 
trust association, or any other private entity; or any officer, employee, 
agent, department ... of any State, municipality, or political subdivision 
of a State; ... any State, municipality, or political subdivision of a 
State .... "51 Thus, any state or local government official, as well as the 

42. 16 U.S.C. § 1539(a)(1)(B). 
43. § 1539(a)(2)(A). 
44. § 1539(a)(2)(A)(i)-(iv). 
45. § 1539(a)(2)(B)(i)-(v). 
46. 16 U.S.c. § 1540(a)(1), (b) (2002). 
47. § 1540(a)(1). 
48. § 1540(a)(1). 
49. § 1540(b )(1). 
50. § 1540(b )(1). 
51. 16 U.S.C. § 1532(13) (2004). 
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state or local government itself, is subject to both civil and criminal penal
ties pursuant to the ESA. 

IV. JARBIDGE SOUTH CANYON ROAD 

San Bernardino County should consider the litigation concerning 
Elko County, Nevada to realize that R.S. 2477 right-of-way grants do not 
eliminate the Federal government's involvement in such roads. Elko 
County mistakenly assumed that by making a claim to a R.S. 2477 right
of-way it would be entitled to reconstruct South Canyon Road without 
Forest Service involvement.52 

The problems with South Canyon Road began with a significant 
flood event in June 1995 that washed out and damaged sections of South 
Canyon road.53 Following the flood, motorized passenger vehicles could 
no longer use the road. 54 The United States Forest Service ("USFS") ob
tained emergency funding to reconstruct portions of the road through 
funds provided by the Federal Highway Administration Emergency Re
lief for Federally Owned Roads Program by the Western Federal Lands 
Highway Division.55 FWHA funds engineering services in order to re
store access to public lands damaged by natural disasters. 56 However, 
before reconstruction of the road began, the USFS prepared an environ
mental assessment ("EA") finding no significant impact on the environ
ment.57 Trout Unlimited appealed that finding claiming "reconstruction 
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Elko County, anxious for access to the road to be available for public 
use as well as emergency medical and fire protection, directed the County 
Road department to begin reconstruction of South Canyon Road.62 The 
County, however, encountered a series of obstacles precluding the resto
ration of the road. In June 1998, the first hurdle to reconstructing the 
road occurred when the Nevada Division of Environmental Protection 
("NDEP") halted the work Elko County Road Department had begun in 
reconstructing the road.63 NDEP's acted in response to USFWS an
nouncement of a proposed 240-day emergency listing of the Bull Trout as 
an endangered species.64 USFWS attempted to protect a population of 
the Bull Trout that lived in the Jarbidge River, which is adjacent to South 
Canyon Road.65 To protect the Bull Trout, the USFS began its own river 
restoration work where Elko County had begun reconstructing the 
road.66 The U.S. Attorney's office then sent Elko County a letter request
ing negotiations for repayment from Elko County for the cost of repair
ing the damage caused by the heavy equipment used by Elko County 
workers during its attempt to reconstruct the road.67 The U.S. then filed a 
suit against Elko County to recover the costs of repairing the road.68 

At that point, U.S. District Judge Hagen issued an order and re
quired the parties to enter into mediation.69 During the mediation, Elko 
County asserted that it had the authority to reestablish the road without 
federal approval by "virtue of its claimed ownership interest in the road 
under ... R.S. 2477."70 The United States contended that the road may 
only be restored in compliance with federal laws and regulations, includ
ing the NEPA and ESA, regardless of who owned the road.71 However, 
rather than continuing to litigate the matter, the parties agreed to resolve 
the suit under an agreement.72 

Under the agreement, the United States agreed not to contest that 
Elko County had an R.S. 2477 right-of-way for South Canyon Road.73 

The U.S. did not concede to any limit on its authority to manage the 
federally owned land in accordance with federal laws, including NEPA, 

62. [d. at app. A-2, available at http://www.fsJed.us/r4Ihtnflprojects/03apr/jarhidge/deis/ap
pendiJca.pdf. 

63. [d. at S-4. 
64. [d. 
65. [d. at S-5. 
66. [d. 
67. [d. 
68. [d. 
69. [d. 
70. [d. at app. A-I. 
71. [d. 
72. [d. 
73. [d. at app. A-2. 
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NFMA and the ESA.74 The parties agreed that the current law required 
Elko County to obtain USFS authorization prior to reconstructing South 
Canyon Road.75 Therefore, Elko County agreed to submit proposals to 
USFS for any work planned for the reconstruction of the road.76 Never
theless, Elko County believed that authorization of the proposed work 
would not require a NEPA analysis.77 The United States maintained that 
it may not authorize any work without a NEPA analysis and a determina
tion that the work would comply with the federal laws.78 Elko County 
agreed not to contest a determination by USFS that a submitted proposal 
required an analysis under NEPA.79 In addition, Elko County agreed to 
submit any required permit applications and to comply with federal 
laws.80 The USFS agreed to work cooperatively with Elko County to ana
lyze plans with reasonable alternatives and to complete NEPA analysis 
and consultations as required under applicable federallaw.81 

Elko County agreed to perform any work in accordance with the 

74. Id. The wording of the agreement became the source for another lawsuit. The agree-
ment states 

It is not the intent of this agreement to alter or modify the rights of the parties under 
law except as expressly provided herein. If the South Canyon Road is reestablished 
pursuant to the terms of this Agreement, and all other obligations of the parties created 
by this Agreement have been performed, the rights and obligations of the parties shall 
be no different from those existing in all other cases in which a political subdivision of a 
state owns an RS. 2477 right of way crossing National Forest System lands. 

Id. Elko County filed a motion for clarification of the Order claiming its belief that the settle
ment agreement recognized the existence of an R.S. 2477 right of way over the South Canyon 
Road but the order possibly "converted" that right-of-way into an easement granted under 
FLPMA. The county warned that its decision to adopt the agreement would have to be reconsid
ered if that was the case. The court pointed out, and the US had conceded, that an RS. 2477 
right of way may not be granted affirmatively by settlement; either the right of way exists by 
operation of the statute, or it does not. The court declared that if Elko County had perfected an 
RS. 2477 right of way as of the date of FLPMA's passage in 1976, that right of way would have 
been valid at the time of the agreement. But the mere existence of the road at FLPMA's passage 
may not be depositive. Elko County would have to establish an RS. 2477 claim by proving that 
the road was "constructed" over "public lands." The court fmds that Elko County did not pre
sent facts supporting the existence of an RS. 2477 claim. U. S. v. Carpenter, 298 F.3d 1122, 1124-
25 (9th Cir. 2002). 

75. Draft EIS, supra note 52, at app. A-2. 
76. Id. 
77. ld. at app. A-2 to A-3. 
78. Id. at app. A-3. 
79. ld. 
80. Id. 
81. Id. In a statement before the House Committee on Resources, the Forest Supervisor of 

Humboldt-Taoiyabe National Forest praised its effort and Elko County's effort to follow the law. 
As required by law (the National Environmental Policy Act, the National Forest Man
agement Act, and the Endangered Species Act, and others) and regulations, the Forest 
Service will consult with the Fish and Wildlife Service to guarantee that any action in 
the South Jarbidge Canyon will not jeopardize the continued existence of the listed bull 
trout. The Forest Service asked the Fish and Wildlife Service to be a cooperating agency 
during the environmental analysis process. The Service agreed. Working closely in this 
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terms and conditions provided in any authorization from USFS.82 Elko 
County also agreed to perform work at its own expense, including the 
reconstruction, repair, and/or maintenance of the road.83 

V. FEDERAL GOVERNMENT INVOLVEMENT IN RS. 2477 ROADS 
CONCERNING MA"ITERS OTHER THAN THE ESA 

Courts in several jurisdictions have concluded that the recognition of 
an RS. 2477 right-of-way does not deprive the United States of all regu
latory authority over the road.84 In U.S. v. Vogler,85 the Ninth Circuit 
Court of Appeals held that Congress clearly gave the Secretary of the 
Interior broad power to regulate and manage national parks.86 "The Sec
retary's power to regulate within a national park to 'conserve the scenery 
and the nature and historic objects and wildlife therein ... .' applies with 
equal force to regulating an established right of way within the park."87 
The court relies on a Colorado District Court case which upheld the Na
tional Park Service's authority to regulate commercial access on an RS. 
2477 right-of-way within the Colorado National Monument.88 In that 
case, the court held that a local resident's claim that use of the road could 
not be regulated was invalid.89 The Ninth Circuit also referred to the 
Mining in the Parks Act to support its position.9o The Act provides that: 

[A]ll activities resulting from the exercise of valid existing mineral rights on 
patented or unpatented mining claims within any area of the National Park 
System shall be subject to such regulations prescribed by the Secretary of the 
Interior as he deems necessary or desirable for the preservation and man
agement of those areas.91 

Because the regulations on the RS. 2477 right-of-way were neces
sary to conserve the beauty of the Preserve, the regulations were within 
the government's power to regulate roads in national parks.92 

The U. S. District Court for the District of Utah also held that the 

manner will ensure the Service fully understands the project and potential impacts to 
the listed species, and allow them to provide input to the alternatives to be evaluated. 

Jarbidge River Population of Bull Trout-Truly Threatened?: Hearing Before the House Comm. 
on Resources, 107th Congo (2002) (statement of Robert L. Vaught, Forest Supervisor, Hum
boldt-Toiyabe National Forest). 

82. [d. at app. A-2. 
83. [d. at app. A-4. 
84. Carpenter, 298 F.3d at 1124. 
85. U. S. V. Vogler, 859 F.2d 638 (9th Cir. 1988), cert. denied, 488 U.S. 1006 (1989). 
86. [d. at 642. 
87. [d. 
88. [d. (citing Wilkenson V. Dep't of Interior, 634 F. Supp. 1265, 1279 (Colo. 1986)). 
89. Vogler, 859 F.2d at 642. 
90. [d. 
91. [d. (citing 16 U.S.C. § 1902 (2005)). 
92. Vogler, 859 F.2d at 642. 
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federal government had the power to regulate roads and recover dam
ages caused by others on those roads. In U.S. v. Garfield County,93 the 
court ordered the county to pay over $6,000 for damage caused to the 
vegetation of a hillside, which the county partially excavated with a bull
dozer.94 The U.S. contended that Garfield County workers had engaged 
in road construction work by "bulldoz[ing] two hillsides and [digging] a 
four-foot trench ... excavating more than forty dump trucks worth of 
material. "95 The U.S. alleged that the construction activities "widened 
and realigned the road, destroyed vegetation, disturbed dirt that had 
been in place for millennia and changed the experience of the visitor en
tering the Park at that 10cation."96 By undertaking such activities, the U. 
S. contended that the County engaged in unauthorized road construction 
that was outside of its statutory right-of-way.97 The U.S. accused the 
County of committing an unlawful trespass upon federal lands and dam
aging park resources.98 

Garfield County confronted this accusation and maintained that the 
work was "reasonable and necessary to meet applicable safety stan
dards," and was not road construction but rather maintenance.99 The 
County argued that there was no trespass because the County believed 
that it had not exceeded the scope of the right-of-way and that the 
county's actions had not caused an impact to the values for which the 
Park was created.1°O The County contended that within the scope of the 
right-of-way, it did not need prior consultation or approval of the Park 
Service to maintain and improve the road as it saw fit and was "free from 
Park Service regulation and control."101 The County submitted "R.S. 
2477 grants no regulatory authority to any federal agency ... but rather 
offers the right-of-way ... with the reacquisition of the interests it re
ceived under the R.S. § 2477 grant. ... "102 

93. U. S. v. Garfield County, 122 F. Supp. 2d 1201 (D. Utah 2000). 
94. Id. at 1265. At the time of the excavation, Garfield County had been performing work 

on the segment of the Burr Trail road that traverses Capitol Reef National Park since the Park 
opened. Id. at 1205. The county maintained the road so that it could be used by motor vehicles. 
Id. "For a brief period, maintenance was performed under a 'Cooperative Agreement' between 
the Park Service and the County, dated January 15, 1979, but the Park Service sought to termi
nate this agreement in 1981 because it could not compensate the County for the work as had 
been agreed." Id. 

95. Id. at 1214. 
96. Id. 
97. Id. 
98. Id. 
99. Id. The court found that Garfield County had failed to establish that the bulldozing was 

"reasonable and necessary" and thus, trespassed upon U. S. Land. Id. at 1256. 
100. Id. 
101. Id. at 1222. 
102. Id. at 1222-23. 

2004] R.S. 2477-A Federal Statute Granting Rights-of-Way 119 

federal government had the power to regulate roads and recover dam
ages caused by others on those roads. In U.S. v. Garfield County,93 the 
court ordered the county to pay over $6,000 for damage caused to the 
vegetation of a hillside, which the county partially excavated with a bull
dozer.94 The U.S. contended that Garfield County workers had engaged 
in road construction work by "bulldoz[ing] two hillsides and [digging] a 
four-foot trench ... excavating more than forty dump trucks worth of 
material. "95 The U.S. alleged that the construction activities "widened 
and realigned the road, destroyed vegetation, disturbed dirt that had 
been in place for millennia and changed the experience of the visitor en
tering the Park at that 10cation."96 By undertaking such activities, the U. 
S. contended that the County engaged in unauthorized road construction 
that was outside of its statutory right-of-way.97 The U.S. accused the 
County of committing an unlawful trespass upon federal lands and dam
aging park resources.98 

Garfield County confronted this accusation and maintained that the 
work was "reasonable and necessary to meet applicable safety stan
dards," and was not road construction but rather maintenance.99 The 
County argued that there was no trespass because the County believed 
that it had not exceeded the scope of the right-of-way and that the 
county's actions had not caused an impact to the values for which the 
Park was created.1°O The County contended that within the scope of the 
right-of-way, it did not need prior consultation or approval of the Park 
Service to maintain and improve the road as it saw fit and was "free from 
Park Service regulation and control."101 The County submitted "R.S. 
2477 grants no regulatory authority to any federal agency ... but rather 
offers the right-of-way ... with the reacquisition of the interests it re
ceived under the R.S. § 2477 grant. ... "102 

93. U. S. v. Garfield County, 122 F. Supp. 2d 1201 (D. Utah 2000). 
94. Id. at 1265. At the time of the excavation, Garfield County had been performing work 

on the segment of the Burr Trail road that traverses Capitol Reef National Park since the Park 
opened. Id. at 1205. The county maintained the road so that it could be used by motor vehicles. 
Id. "For a brief period, maintenance was performed under a 'Cooperative Agreement' between 
the Park Service and the County, dated January 15, 1979, but the Park Service sought to termi
nate this agreement in 1981 because it could not compensate the County for the work as had 
been agreed." Id. 

95. Id. at 1214. 
96. Id. 
97. Id. 
98. Id. 
99. Id. The court found that Garfield County had failed to establish that the bulldozing was 

"reasonable and necessary" and thus, trespassed upon U. S. Land. Id. at 1256. 
100. Id. 
101. Id. at 1222. 
102. Id. at 1222-23. 



HeinOnline -- 32 Transp. L.J. 120 2004-2005

uo Transportation Law Journal [Vol. 32:109 

The court explained in its opinion that "[a]t the same time that Con
gress protects the County's 'valid existing rights,' Congress also seeks to 
protect the natural scenic value of the Park lands."103 Congress vested the 
Secretary of the Interior with the authority to "make and publish such 
rules and regulations as he may deem necessary or proper for the use and 
management of the parks, monuments, and reservations under the juris
diction of the National Park Service .... "104 Congress imposed a duty on 
the Park Service to "conserve the scenery and the natural and historic 
objects and the wild life therein," and "provide for the enjoyment of the 
same in such manner and by such means as will leave them unimpaired 
for the enjoyment of future generations. "105 The court points out that the 
Park Service has also been charged with the affirmative duty to "adminis
ter, protect, and develop the park" as directed by the Secretary.106 The 
Secretary's rule concerning roads through national parks reads, 

Constructing or attempting to construct a building or other structure, boat 
dock, road, trail, path, or other way, telephone line, telegraph line, power 
line, or any other private or public utility, upon, across, over, through, or 
under any park areas, except in accordance with the provisions of a valid 
permit, contract, or other written agreement with the United States, is 
prohibited.107 

The court concludes that both parties have limited authority as to the 
management and maintenance of the R.S. 2477 right-of-way. However, 
the initial determination of whether the activity falls within an established 
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those plans in a timely manner.110 Nevertheless, in the end, the Park Ser
vice had the regulatory authority over the road requiring Garfield County 
to consult with the Park Service before taking any action on the road. 

103. Id. at 1235. 
104. 16 U.S.c. § 3 (1998). 
105. 16 U.S.c. § 1 (1997). 
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109. Id. 
110. Id. at 1243-44. 
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VI. THE CAMP ROCK ROAD CASE INVOLVING R.S. 2477 
RIGHT-OF-WAY 

In April 2003, the San Bernardino County Board of Supervisors ap
proved a motion to apply for ownership of Camp Rock Road, a 42-mile 
stretch of federal land in the Mojave Desert.l1I County officials chose 
Camp Rock Road for the first R.S. 2477 right-of-way application because 
it was a perfect example of a federal "right-of-way that should be granted 
[to state entities] and would make future cases easier to win. "112 The San 
Bernardino County Board of Supervisors chose Camp Rock Road as its 
first recordable disclaimer, or quitclaim deed, request because of the his
tory and evidence of San Bernardino County money used for federally 
owned road maintenance.H3 The Board wanted to ensure that there 
would be no question about county funds being used only for county 
owned roads.114 

This is an interesting case because the Board wanted to eliminate the 
BLM's involvement in the plans for county road maintenance. The Board 
stated, "[a]ccording to the Public Works Department, the BLM will not 
prescribe any terms, conditions or maintenance that will be required to 
maintain a right-of-way once a recordable disclaimer is issued."115 The 
desire to eliminate the BLM's involvement in county road maintenance 
arose in response to maintenance protocols the BLM set forth for San 
Bernardino in 2001. The California Desert District of the BLM notified 
San Bernardino's Transportation Department that the county maintained 
road116 ran through critical habitat for desert tortoises.H7 The manner in 
which the county maintained Camp Rock Road created berms118 along
side the road.119 The berms pose a threat to the tortoise's safe movement 

111. Press Release, County of San Bernadino Supervisor Bill Postmus, Supervisors Apply to 
Feds for Road Ownership-County Could Be First Granted Title to Road Through Federal Land 
(Apr. 29, 2003) [hereinafter Press Release], available at http://www.co.san-bernardino.ca.us/ 
bosd1IPressReleases-/CampRockRdRelease. pdf. 

112. Sharon McNary, Back Roads Battle, DEATH-VALLEY.US FORUMS (Apr. 15,2004), avail-
able at http://www.death-valley.us/article500.htrni. 

113. Press Release, supra note 111. 
114. [d. 
115. [d. 
116. San Bernardino County had a permit to maintain and use the right-of-way at the time. 

However, the Federal Government retained ownership of the right-of-way. See Letter from Tun 
Salt, District Manager, United States Department of the Interior Bureau of Land Management, 
to Ken A Miller, Director of County of San Bernardino, Transportation Department (May 11, 
2001) (on fIle at U.S. DOl BLM California Desert District) [hereinafter Tim Salt Letter]. 

117. [d. 
118. A berm is a mound or wall of earth. Berms are created when the grading of the roads 

cause the excess dirt to collect and build along side of the road. MERRIAM-WEBSTER ONLINE 
DICTIONARY, available at http://www.webster.com!cgi-binldictionary?book=dictionary&va= 
berm (last visited May 25, 2005). 

119. Tim Salt Letter, supra note 116. 
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within their habitat po The tortoises navigate along and down the berms 
slope eventually ending up on the roadway.l2l The steep slope of the 
berms prevents the tortoise's ability to navigate a return to safety because 
the tortoises are unable to climb back up the slope.122 The tortoises either 
die from dehydration, starvation, or impacts from passing vehicles.123 

The desert tortoise listing on the ESA's threatened wildlife species 
list requires the right-of-way permit holder to prevent the "takings" of 
desert tortoises.124 The BLM, in explaining to the county that the ESA's 
unauthorized "takings" provision applies within the county's right of way 
authorization, emphasized the likelihood that the county would be identi
fied as the "responsible party" in any future incident of unauthorized 
"takes" of desert tortoise.125 The district manager of the BLM also stated 
that an individual's involvement in any unauthorized "take" may result in 
a variety of sanctions and legal liability, including the "cancellation of an 
existing federal authorization, such as a right-of-way."126 

Pursuant to a right-of-way permit held by the county, BLM set out 
road maintenance protocols to reduce the unnecessary risks to desert tor
toises. BLM's protocol instructed the county to reduce the slopes of all 
berms and ditches to less than thirty percent in desert tortoise habitat.127 

In addition, the protocol required "breaks" in the existing berms that 
would allow the desert tortoises to exit the roadwayP8 To circumvent the 
probability of desert tortoise deaths during their most vulnerable youth, 
the BLM placed non-emergency pipeline maintenance restrictions be
tween June 16th and September 6th or November 8th and February 28th 
of each year, the periods when the young tortoises are actively roaming 
onto the roads.129 

When the BLM handed the county this mandate, San Bernardino 
County claimed no responsibility for the "takings" because it was not the 
owner of the road. It merely had a right-of-way permit.130 However, the 
BLM may revoke the county's right-of-way permit for not complying 

120. [d. 
121. Interview with Jay Thtchton, Professor of Law, University of Denver, Sturm College of 

Law, in Denver, Colo. (Sept. 15, 2004). 
122. [d. 
123. [d. 
124. Tim Salt Letter, supra note 116. 
125. [d. 
126. [d. 
127. Tim Salt Letter, supra note 116 (discussing attachment to letter: Maintenance Stipulation 

for Graded Road Berm Size and Slope Design Standards). 
128. Tim Salt Letter, supra note 116. 
129. [d. 
130. Interview with Jay Thtchton, Professor of Law, University of Denver, Sturm College of 

Law, in Denver, Colo. (Sept. 15, 2004). 
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with the protocol.131 The county then decided to request a recordable 
disclaimer from the BLM for ownership of the road believing that the 
BLM's involvement in the plans for road maintenance on Camp Rock 
Road would terminate.132 

The BLM may be restricted from mandating day-to-day operations 
on most R.S. 2477 rights-of-way, but accepting ownership of the right-of
way will not preclude the county from ESA enforcements either by pri
vate citizen suits or Federal government involvement. 

The ESA allows the Secretary of the Interior to utilize, by agree
ment, the personnel, services, and facilities of any other Federal or State 
agency for purposes of enforcing the act.133 Ownership of a R.S. 2477 
right-of-way will not eliminate the federal government's involvement 
with maintenance protocols.134 In any case, San Bernardino County's 
maintenance of Camp Rock Road will still be subject to the regulations 
provided in the Endangered Species Act that governed the protocols is
sued by BLM. At most, enforcement of the protocols will simply shift 
from BLM to another federal agency, the Fish and Wildlife Service. In 
the end, San Bernadino County, as owner of the road, increased its liabil
ity for the unlawful "taking" of endangered species by applying for a re
cordable disclaimer for Camp Rock Road even if third parties cause a 
"take" to occur. 

As the owner of the road, the county's liability increased because it 
could be liable for "taking" endangered species either directly or indi
rectly. The manner in which "taking" occurs is of little consequence. If a 
county worker or administrator causes a "take", the county would be di
rectly liable for the "take."135 The county would also be liable for "take" 
if the activities which it allows to occur on the road results in a third party 
causing a "take."136 In the first instance, the Endangered Species Act 
provides that it is unlawful for any person to take any endangered spe
cies.137 The ESA defines a "person" to include any "State, municipality, 
or political subdivisions of a State, or any other entity subject to the juris
diction of the United States."138 Therefore, if a county worker or admin
istrator causes a take, the county would be subject to civil and criminal 
punishment under the ESA. 

In the second instance, although third parties may commit the "tak-

131. Tim Salt Letter, supra note 116. 
132. Press Release, supra note 111. 
133. [d. See 16 U.S.c. § 1540(e)(1). 
134. Revised Statute 2477 Rights-of-Way, 59 Fed. Reg. 39216 (proposed Aug. 1, 1994). 
135. See 16 u.S.c. § 1538(a)(1)(B). 
136. See generally Loggerhead Turtle, 896 F. Supp. at 1182. 
137. 16 U.S.c. § 1538(a)(1)(B). 
138. 16 U.S.c. § 1532(13). 
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ing" of endangered species on county roads, the local government bears 
the liability for such takings for allowing public use of the rights-of-way. 
In Loggerhead Turtle v. Volusia County,139 the court held the county lia
ble for the "taking" of federally protected sea turtles committed by third 
parties on Volusia County owned land.140 Vol usia County permitted vehi
cles upon beaches at night, which resulted in the death of many sea tur
tles.141 The light from the vehicles confused turtle hatchlings and caused 
their deaths. Once sea turtles hatch on the beach, they instinctively gravi
tate toward the ocean guided by the moon's reflection upon the water. 
The turtles mistake the vehicles headlights as the moon's reflection and 
proceed in the opposite direction of the ocean.142 Additionally, the vehi
cles frequently run over the turtles during their misguided trek. The Log
gerhead Turtle court held that the county permitted the "taking" of 
protected sea turtles by allowing private vehicles nighttime access to the 
beaches.143 Consequently, the county was enjoined from permitting pri
vate vehicles nighttime access to its beaches.144 

As the court in Loggerhead Turtle established, the county's liability 
remains intact although technically third party's actions caused the unau
thorized "take."145 The county is derivately liable for the unauthorized 
"takes" of the desert tortoises because it maintains Camp Rock Road and 
allows private vehicles to travel upon the road. 

VII. CONCLUSION 

The granting of R.S. 2477 rights-of-way from the Federal Govern
ment to state and local governments does not eliminate federal agency 
involvement in the maintenance and regulation of activities on such 
roads. When Congress created the National Park Service and passed the 
Endangered Species Act, it delegated power to the Secretary of the Inte
rior to protect national parks and endangered species and their habitats. 
When counties assert a claim to an R.S. 2477 right-of-way designation, 
nothing prevents a federal agency from enforcing the provisions of the 
National Park Service or the Endangered Species Act. The only thing 
that might change is the agency that regulates the activities on the roads. 
Instead of the Bureau for Land Management enforcing provisions, other 
agencies such as the Fish and Wildlife Service, the Forest Service, or the 
National Park Service enforce the provisions using the same criteria set 

139. Loggerhead Thrtle v. County Council of Volusia, 896 F. Supp. 1170 (M.D. Fla. 1995). 
140. [d. at 1182. 
141. [d. 
142. [d. 
143. L~ggeThead Turtle, 896 F. Supp. at 1182. 
144. [d. 
145. [d. 
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out by the relevant Acts. Counties asserting a right-of-way claim under 
R.S. 2477 will not be free to maintain and regulate activities on the road 
as they see fit as several counties have stated. Counties will remain re
sponsible for maintaining the road and limiting access to the roads in a 
way that will protect parks and endangered species and their habitats. 

2004] R.S. 2477-A Federal Statute Granting Rights-of-Way US 

out by the relevant Acts. Counties asserting a right-of-way claim under 
R.S. 2477 will not be free to maintain and regulate activities on the road 
as they see fit as several counties have stated. Counties will remain re
sponsible for maintaining the road and limiting access to the roads in a 
way that will protect parks and endangered species and their habitats. 



HeinOnline -- 32 Transp. L.J. 126 2004-2005



HeinOnline -- 32 Transp. L.J. 127 2004-2005

Articles 

Prologue: Federal Motor Carrier Leasing and 
Interchange Regulations and OOIDA Litigation 

James C. Hardman * 

The Transportation Law Journal has a history of publishing sympo
sium issues devoted to significant aspects of transportation law. The Jour
nal also focuses on how underlying historical events have influenced our 
current laws and practices. Some of the issues covered include: 

Aviation Safety and Security 
Aviation and Airport Infrastructure 
International and Intermodal Transportation 
Urban Mass Transit 
Transportation Regulations: Past, Present and Future 
Transportation Deregulation 
Intrastate Regulation 
Interstate Commerce Commission Anniversary Proceedings 
Hazardous Materials Transportation 
Railroad Industry 

* James C. Hardman has specialized in transportation law over his forty-four year legal 
career. He has argued before the United States Supreme Court and courts and administrative 
agencies across the country. He has written three books and numerous business and law review 
articles on business and law subjects and has been named to Marquis' "Who's Who in America." 
He has also been active in professional and industry organizations, receiving Life Time 
Achievement Awards from the Transportation Lawyers Association, the Truckload Carriers 
Association, and the Minnesota Trucking Association. He received both an MBA and a JD from 
Northwestern University and is currently engaged in private law practice in Little Canada, 
Minnesota. 

U7 

Articles 

Prologue: Federal Motor Carrier Leasing and 
Interchange Regulations and OOIDA Litigation 

James C. Hardman * 

The Transportation Law Journal has a history of publishing sympo
sium issues devoted to significant aspects of transportation law. The Jour
nal also focuses on how underlying historical events have influenced our 
current laws and practices. Some of the issues covered include: 

Aviation Safety and Security 
Aviation and Airport Infrastructure 
International and Intermodal Transportation 
Urban Mass Transit 
Transportation Regulations: Past, Present and Future 
Transportation Deregulation 
Intrastate Regulation 
Interstate Commerce Commission Anniversary Proceedings 
Hazardous Materials Transportation 
Railroad Industry 

* James C. Hardman has specialized in transportation law over his forty-four year legal 
career. He has argued before the United States Supreme Court and courts and administrative 
agencies across the country. He has written three books and numerous business and law review 
articles on business and law subjects and has been named to Marquis' "Who's Who in America." 
He has also been active in professional and industry organizations, receiving Life Time 
Achievement Awards from the Transportation Lawyers Association, the Truckload Carriers 
Association, and the Minnesota Trucking Association. He received both an MBA and a JD from 
Northwestern University and is currently engaged in private law practice in Little Canada, 
Minnesota. 

U7 



HeinOnline -- 32 Transp. L.J. 128 2004-2005

128 Transportation Law Journal [Vol. 32:127 

The history of motor carrier transportation is replete with significant 
regulatory changes emanating from landmark judicial decisions and legis
lative activities. 

One example is the Interstate Commerce Commission's ("ICC") 
handling of application under former section 212(c) of the Interstate 
Commerce Act, 49 U.S.C § 312(c), which involved involuntary conver
sions of motor contract carriers to common carries if the carriers' opera
tions did not conform to the newly enacted definition of contract 
carriage. Extensive litigation occurred as to whether the common carrier 
authority issued allowed the transportation of "the same commodities be
tween the same points or within the same territory as authorized in the 
permit" issued to reflect contract carriage.1 

Another excellent example occurred in 1986 when the ICC diverted 
from the "filed rate" doctrine2 and, in particular circumstances, gave eq
uitable relief from the doctrine. 

Despite the fact that over one hundred cases involving an estimated 
$10 million in undercharges were before the ICC based on its new "rea
sonable practice jurisdiction," the United States Supreme Court, in Mais
lin Industries, Inc. v. Primary Steel, Inc.,3 upheld the propriety and 
applicability of the "filed rate" doctrine leading to subsequent special leg
islation to resolve the handling of the outstanding undercharge claims.4 

In Lease and Interchange of Vehicles, the ICC adopted regulations 
covering a significant part of the legal and economic relationship between 
motor carriers and owner-operators.5 

1. 49 U.S.c. § 312(c) (2000). See generally Conversion of Motor Carriers from Contract to 
Common Under Section 312(c) of the Interstate Commerce Act, 107 U. PA. L. REV. 1150 (1959). 
See also J. B. Montgomery, Inc. v. United States, 206 F. Supp. 455 (D. Colo. 1962), affd, 376 
U.S. 389 (1964), on further reconsideration, J. B. Montgomery, Inc. Conversion Application, 98 
M.C.C. 262 (1965), set aside, J. B. Montgomery, Inc. v. United States, 257 F. Supp. 188 (D. Colo. 
1966). 

2. Under then existing law, a motor common carrier of property was not allowed to charge 
or receive any different compensation for transportation services than the rate set forth in the 
applicable tariff. 49 U.S.c. § 10761(a). See James C. Hardman, Motor Common Carriage and the 
Filed Rate Doctrine, 51 TRANsP. PRAC. J. 404 (1990). 

3. Maislin Industries, Inc. v. Primary Steel, Inc., 497 U.S. 116 (1990), rev'g 879 F.2d 400 
(8th Cir. 1989). 

4. Congress eliminated the filing of individually determined motor carrier tariffs in 1994. 
Trucking Industry Regulatory Reform Act of 1994, Pub. L. No. 103-311, 108 Stat. 1673 (1994). 

5. See Lease and Interchange of Vehicles, 129 M.C.C. 700 (1978); Lease and Interchange 
of Vehicles 131 M.C.C. 141 (1979). Earlier in Lease and Interchange of Vehicles by Motor Carri
ers, 52 M.C.C. 675 (1951), the ICC adopted regulations governing the responsibility of motor 
carriers, who are utilizing another party's equipment, to shippers, the public and to the agency in 
respect to public liability claims, cargo loss and/or damages and compliance to administrative 
rules and regulations. Owner-operators are individuals or entities which lease their vehicles to 
regulated motor carriers with driver service and which operate pursuant to registration authority 
held by the motor carrier. See 49 c.F.R. pt. 376. 
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The enforcement of the regulations involved exclusive administrative 
remedies and the ICC was quite active in enforcement activity. However, 
with the passage of the ICC Termination Act,6 the Federal Highway Ad
ministration inherited the dispute programs administered by the ICC? 
and enforcement activities thereafter virtually ceased. 

The new legislation, however, expanded remedies for violation from 
complaints before the agency to private actions in courts for 
enforcement. 8 

The allowance for injunctive relief, monetary damages, and the avail
ability of class actions and attorney fees provided significant impetus for 
private party enforcement and, in a relatively short time period, lawsuits 
under the statute were filed generally by the Owner-Operator Indepen
dent Drivers Association, Inc. ("OOIDA"), on behalf of its members.9 

The lawsuits, which currently number in excess of twenty, involve 
substantial monetary damages and have been vigorously defended by the 
motor carrier defendants. 

The litigation has raised numerous and significant legal issues impor
tant in the context of transportation law. Such issues involve a review of 
the intent and reasonable interpretation of the Regulations; private ver
sus regulatory dispute resolution; class action damages and other relief; 
and, finally, the legality and propriety of compulsory arbitration in the 
resolution of disputes. 

Courts, to date, have reached different conclusions on the various 
issues, leaving the motor carrier industry participants and their legal 
counsel in "limbo." 

Authors of the symposium articles have attempted to identify and 
impart a thorough and meaningful understanding of the issues involved, 
provide their sage appraisal of the status of current litigation quagmire, 
and suggest possible resolution of the problems. 

The Staff of the Transportation Law Journal and its advisor, Profes
sor Robert Hardaway, are to be commended for bringing this study of 
OOIDA litigation to readers while it is still unfolding. This collection of 
articles allows readers to review the subject, appraise it, and contribute 

6. ICC Termination Act, Pub. L. No. 104-88, 109 Stat. 803 (1995). 
7. 49 U.S.c. § 14702 (2000). The Secretary of the Department of Transportation assigned 

its authority to the Federal Highway Administration. 
8. A significant number of truckload motor carriers conduct their operations utilizing 

owner-operators. The issues arising in the litigation are critical to the parties' future relation
ships, if not continued usage of such operators. 

9. OOIDA is a business association of persons and entities who own and operate motor 
carrier vehicles with driver services typically under lease to private and regulated motor carriers. 
Founded in 1973, it allegedly has over 127,000 members residing in the United States and Ca
nada. Its membership has presumably grown approximately four-fold during the period it has 
engaged in Leasing Regulation litigation. 
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their views as to meaningful steps that might resolve the problems which 
have arisen in this critical area of transportation law. 

James C. Hardman 
Editorial Advisory Board Chairman 
Transportation Law Journal 
University of Denver Sturm College of Law 
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The Lease and Interchange of Vehicles in the Motor 
Carrier Industry 

Jessica Goldstein * 

1. IN GENERAL 

The regulation of the lease and interchange of vehicles is necessary 
for the efficient management of the motor carrier industry.l The Lease 
and Interchange of Vehicles governs the use of equipment by authorized 
motor carriers when the equipment is not owned by the authorized car
rier but, instead, is leased from the owner-operator or obtained by in
terchange with another authorized carrier.2 Generally, "interchange" 
means "the physical exchange of equipment, usually trailers, between au
thorized common carriers, at some common point, and generally in the 
furtherance of a through movement of freight over the lines of such carri
ers."3 Furthermore, the Lease and Interchange of Vehicles promotes the 
full disclosure between authorized carriers and owner-operators of the 
equipment.4 Specifically, it provides the detailed requirements necessary 
to form a valid contract between owner-operators and authorized carriers 
in the motor carrier industry.5 

* 1D Candidate 2006, Sturm College of Law, University of Denver, Denver, Colorado. 
1. See Lease and Interchange of Vehicles, 131 M.C.C. 141, 142 (1979) [hereinafter 1979 

Lease and Interchange of Vehicles]. 
2. Am. Trucking Ass'ns v. United States, 344 U.S. 298, 300 (1953). 
3. Lease and Interchange of Vehicles by Motor Carriers, 52 M.C.C. 675, 678 (1951). 
4. 1979 Lease and Interchange of Vehicles, 131 M.C.C. at 142. 
5. Id. at 141. 
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Regulation of the motor carrier industry began in 1935 and has since 
presented difficult problems in establishing fair practices for owner-oper
ators and authorized carriers under the "grandfather" clauses of this act.6 

During World War II ("the War"), many practices were sanctioned only 
because the Government was required to maximize motor-vehicle capac
ity and conserve fuel and tiresJ Consequently, "leasing among authorized 
carriers became more prevalent and widespread."8 When the War was 
over, veterans returned to enter into business for themselves.9 Veterans 
were able to obtain financial aid to buy equipment and, as a result, the 
motor carrier industry grew.lO 

As the industry grew, so did complaints regarding practices of au
thorized carriers.l1 It was found that motor carriers "were augmenting 
equipment in times of heavy traffic with vehicles of other [authorized] 
carriers, exempt haulers, or private carriers, without a lease of any 
kind."12 The problem with this type of practice was, "[i]n instances where 
an authorized regular-route carrier permits another to operate over its 
certificated route under an ostensible vehicle lease, it is difficult at pre
sent to determine whether ... an unauthorized and illegal operation is 
being conducted."13 

An example of such abuse occurred by an authorized carrier "pos
sessing operating authority between Chicago, Illinois, and Louisville, 
Kentucky, but not beyond" Kentucky.14 The authorized carrier received a 
job, which required the cargo to be taken to points beyond Louisville.15 

The authorized carrier purportedly arranged to have another carrier, with 
authority to perform the service, take the cargo beyond Louisville.16 

The [authorized] carrier serving Chicago, however, performed all the trans
portation in its vehicles, using shipping documents of the local carrier, and 
retained all the revenue. It appeared that the local carrier permitted this in 
order to keep the good will of a shipper, and to prevent the Chicago carrier 
from obtaining operating authority beyond Louisville.17 

Unlawful practices within the motor carrier industry could also be 
seen in situations where owner-operators employed under trip leases, "af-

6. Lease and Interchange of Vehicles by Motor Carriers, 52 M.C.C. at 679. 
7. Id. at 682. 
8. Id. at 683. 
9. [d. 

10. [d. 
11. [d. 
12. Id. 
13. /d. 
14. Id. at 685. 
15. [d. 
16. Id. 
17. Id. 
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ter the completion of [their] one-way haul [were] 'on their own."'18 In 
most instances, the lessee made "no effort to obtain a return load for the 
operator. "19 

Most of the carriers, including those which are substantial users of owner
operator equipment and oppose restrictions on trip leasing, concede that 
upon the completion of a trip they assume no responsibility for the owner
operator, and, as some of the owner-operators either do not carry public
liability and property-damage insurance or are unable to obtain it, protec
tion for the public may be lacking .... In such instances, the opportunity is 
presented [to] the owner-operator to engage in unlawful transportation, if he 
can obtain a shipment.2o 

In 1947, all members of the motor carrier industry were in agreement that 
some action should be taken to correct and eliminate the abuses within 
the industry, but they were unable to agree as to what measures should 
be taken?1 

There were four main points of the proposed rules in the 1951 Lease 
and Interchange of Vehicles by Motor Carriers.22 These main points were: 

[1.] All leases, except those leases between authorized carriers or in an 
emergency, must apply for not less than thirty days. 
[2.] Exclusive possession of a leased vehicle for the period of the lease, must 
be vested in the lessee .... 
[3.] Compensation for the rental of a vehicle obtained under [a] lease based 
upon a division or percentage of the revenue earned thereby, is prohibited. 
[4.] Except in the case of equipment (1) leased from another authorized car
rier and operated over routes or within territory which the lessor and lessee 
are authorized to serve, or (2) utilized in the transportation of railway ex
press shipments or in substituted motor-for-rail transportation, the driver of 
a leased vehicle must be an employee of the lessee.23 

In 1978, the Surface Transportation Board ("STB") established four 
main objectives in the current Lease and Interchange of Vehicles.24 The 
four objectives are: 

(1) to simplify existing and new leasing regulations and to write them in 
more understandable [language]; 
(2) to promote truth-in-leasing ... ; 
(3) to eliminate or reduce opportunities for skimming and other illegal or 
inequitable practices; and 

18. Id. at 690. 
19. Id. 
20. Id. 
21. Id. at 683. 
22. Id. at 722. 
23. Id. 
24. Lease and Interchange of Vehicles, 129 M.C.C. 700, 700 (1978) [hereinafter 1978 Lease 

and Interchange of Vehicles]. 
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(4) to promote the stability and economic welfare of the independent 
trucker segment of the motor carrier industry.25 

The purpose of the 1978 objectives is to expand the previous regulations 
governing the leasing of equipment in order to promote the principle of 
truth-in-Ieasing. The basic definition of truth-in-Ieasing is, "a full disclo
sure between the carrier and the owner-operator of the elements, obliga
tions, and benefits of leasing contracts signed by both parties."26 

The current rules and guidelines set forth in the 1978 Lease and In-
terchange of Vehicles are based upon the findings of: 

(1) a Bureau of Operations (BOP) Report on Motor Carrier Leasing Prac
tices, August 1977; (2) a Bureau of Economics (BOE) Preliminary Report 
on the Independent Trucker, November 1977; (3) evidence gathered during 
congressional testimony before a special Subcommittee on the House Com
mittee on Small Business; and (4) testimony presented during Commission 
field hearings around the country.27 

All the reports indicated a number of problem areas between au
thorized motor carriers and owner-operators.28 These problems 
prompted the revision of the leasing rules to ensure that motor carriers 
measure up to their statutory responsibilities, to reduce the opportunity 
for abuses, and to guarantee that the transportation system functions 
smoothly.29 

The Interstate Commerce Commission ("ICC"), replaced on Decem
ber 29, 1995 by the STB, maintains the authority to regulate the motor 
carrier industry. 3D However, many parties affected by the 1978 Lease and 
Interchange of Vehicles claimed that the ICC lacked sufficient authority to 
issue regulations.31 In American Trucking Associations v. United States,32 
the United States Supreme Court recognized that the Motor Carrier 
Act33 ("the Act") does not explicitly grant authority to the ICC to regu
late "the leasing of vehicles for the transportation of passengers or prop
erty by motor carriers in interstate or foreign commerce."34 However, the 

25. Id. 
26. Id. 
27. Id. 
28. Id. 
29. See id. 
30. RECORDS OF THE INTERSTATE COMMERCE COMMISSION [ICC], NATIONAL ARCHIVES 

AND RECORDS ADMINISTRATION, ADMINISTRATIVE HISTORY 134.1 [hereinafter ICC RECORDS), 
available at http://www.archives.gov/research/guide-fed-records/groups/134.html (last visited Oct. 
1,2005). 

31. 1978 Lease and Interchange of Vehicles, 129 M.CC at 702. 
32. Am. Trucking, 344 U.S. at 298. 
33. 49 U.S.C § 304 (2000). 
34. 1978 Lease and Interchange of Vehicles, 129 M.CC. at 702-03 (citing Am. Trucking 

Ass'ns v. United States, 344 U.S. 298, 311-12 (1953». 
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United States Supreme Court in American Trucking found that the ICC 
"holds implied power under section 204(a)(6) of the [Motor Carrier 
Act]."35 

[T]he [ICC]'s implied authority to issue leasing regulations may be related to 
a host of economic regulatory functions including: (1) requiring the filing of 
just and reasonable rates by common carriers and preventing the violation of 
these rates and the demoralization of rate structures generally under sec
tions 216(b) and 218(a) of the act, (2) requiring continuous and adequate 
service under section 204(a)(1) of the act, (3) requiring the observance of 
authorized routes and termini under sections 208(a) and 209(b) of the act, 
(4) prohibiting unlawful rebates under sections 216(d), 217(b), 218(a), and 
222(c) of the act, and (5) imposing safety regulations for vehicles and drivers 
(authority now vested in the Department of Transportation).36 

However, the ICC's power to issue regulations is not unlimited.37 Not 
only must regulations be in line with the enabling statute, but they must 
also be reasonable.38 

Many motor carriers consider the matters regulated by the ICC "to 
be of a purely private contractual nature."39 Some motor carriers argued 
that under sections 204(e) and (f) of the Act, the ICC was not authorized 
to "set a level or a method of compensation" for the authorized carri
ers.40 The ICC was only entitled to require that the lease "specify the 
compensation. "41 

The authorized carriers also argued that if the ICC "injects itself into 
such 'private contractual matters,''' it will intrude upon the powers of the 
Department of Labor or the National Labor Relations Board.42 Further
more, it was argued that sections 204(e) and (f) of the Act show a con
gressional intent not to allow the ICC the power to issue such 
regulations.43 Lastly, a number of authorized carriers argued that the en
actment of sections 204(e) and (f) of the Act preclude the holding in 
American Trucking. 44 

Contrary to the arguments presented by the motor carriers, section 
204( e) of the Act represents a specific congressional intent to impart the 
ICC's authority to regulate such matters.45 In fact, "[t]he congressional 

35. [d. at 703 (citing Am. Trucking Ass'ns v. United States, 344 U.S. 298, 310 (1953». 
36. [d. (citing Am. Trucking Ass'ns v. United States, 344 U.S. 298,310 (1953». 
37. [d. 
38. [d. (citing In!'1 Ry. Co. v. Davidson, 257 U.S. 506, 514 (1922». 
39. [d. 
40. [d. at 703-04. 
41. [d. at 704. 
42. [d. 
43. [d. 
44. [d. 
45. [d. 

2005] Lease and Interchange of Vehicles 135 

United States Supreme Court in American Trucking found that the ICC 
"holds implied power under section 204(a)(6) of the [Motor Carrier 
Act]."35 

[T]he [ICC]'s implied authority to issue leasing regulations may be related to 
a host of economic regulatory functions including: (1) requiring the filing of 
just and reasonable rates by common carriers and preventing the violation of 
these rates and the demoralization of rate structures generally under sec
tions 216(b) and 218(a) of the act, (2) requiring continuous and adequate 
service under section 204(a)(1) of the act, (3) requiring the observance of 
authorized routes and termini under sections 208(a) and 209(b) of the act, 
(4) prohibiting unlawful rebates under sections 216(d), 217(b), 218(a), and 
222(c) of the act, and (5) imposing safety regulations for vehicles and drivers 
(authority now vested in the Department of Transportation).36 

However, the ICC's power to issue regulations is not unlimited.37 Not 
only must regulations be in line with the enabling statute, but they must 
also be reasonable.38 

Many motor carriers consider the matters regulated by the ICC "to 
be of a purely private contractual nature."39 Some motor carriers argued 
that under sections 204(e) and (f) of the Act, the ICC was not authorized 
to "set a level or a method of compensation" for the authorized carri
ers.40 The ICC was only entitled to require that the lease "specify the 
compensation. "41 

The authorized carriers also argued that if the ICC "injects itself into 
such 'private contractual matters,''' it will intrude upon the powers of the 
Department of Labor or the National Labor Relations Board.42 Further
more, it was argued that sections 204(e) and (f) of the Act show a con
gressional intent not to allow the ICC the power to issue such 
regulations.43 Lastly, a number of authorized carriers argued that the en
actment of sections 204(e) and (f) of the Act preclude the holding in 
American Trucking. 44 

Contrary to the arguments presented by the motor carriers, section 
204( e) of the Act represents a specific congressional intent to impart the 
ICC's authority to regulate such matters.45 In fact, "[t]he congressional 

35. [d. at 703 (citing Am. Trucking Ass'ns v. United States, 344 U.S. 298, 310 (1953». 
36. [d. (citing Am. Trucking Ass'ns v. United States, 344 U.S. 298,310 (1953». 
37. [d. 
38. [d. (citing In!'1 Ry. Co. v. Davidson, 257 U.S. 506, 514 (1922». 
39. [d. 
40. [d. at 703-04. 
41. [d. at 704. 
42. [d. 
43. [d. 
44. [d. 
45. [d. 



HeinOnline -- 32 Transp. L.J. 136 2004-2005

136 Transportation Law Journal [Vol. 32:131 

purpose in enacting section 204(e) was to confirm the ICC's authority in 
this area, not to set fixed limits on the [ICC's] authority."46 Moreover, 

[S]ection 204(e) confirms the [ICC's] implied authority to prescribe: [s]uch 
other regulations as may be reasonably necessary to assure that motor carri-
ers will have full direction and control of vehicles while they are being used 
under such leases, and will be fully responsible for the operation thereof in 
accordance with applicable law and regulation, as if they were the owners of 
the vehicles.47 

Additionally, as provided in the Senate Report, 

The bill would enact into law powers that are intended to strengthen the 
authority of the Interstate Commerce Commission in dealing with safety in 
motor transportation. While it is true that the courts have held that some of 
this authority already rests with the [ICC] still it is believed advisable to 
make them law by enactment rather than by court decision.48 

Furthermon~, "section 204(f) [of the Act] establishe[d] certain limitations 
on that authority with respect to leases that involved exempt authorized 
carriers. "49 

The argument that the ICC may not constitutionally alter the terms 
of contracts is not valid.50 The ICC's authority to issue regulations is 
based upon a statutory, not constitutional, basis.51 "The prohibition 
against impairing the obligation of contracts, found in article 1, section 
10, clause 1 of the United States Constitution, runs only to the actions of 
the State[,]" not to federal actions. 52 Additionally, the United States Su
preme Court held that the due process clause of the Fifth Amendment 
does not prohibit the ICC from adopting lease and interchange rules.53 

The United States Supreme Court recognized that "[t]he rule making 
power is rooted in and supplements Congress' regulatory scheme, which 
in turn derives from the commerce power. "54 

Currently, the adopted lease and interchange regulations "promote 
full disclosure between [authorized] carriers and owner-operators."55 The 
final leasing rules issued by what is now known as the STB, attain the 
four main objectives of the 1979 Lease and Interchange o/Vehicles, partic-

46. Id. 
47. Id. at 704-05 (citing H.R. REP. No. 84-2425 (1956». 
48. Id. at 705 n.6 (citing S. REP. No. 84-1271 (1955». 
49. Id. at 704. 
50. Id. at 705. 
51. Id. 
52. Id. 
53. Id. (citing Am. Trucking Ass'ns v. United States, 344 U.S. 298, 322 (1953». 
54. Am. Trucking, 344 U.S. at 322. 
55. 1979 Lease and Interchange of Vehicles, 131 M.C.C. at 141. 
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ularly the truth-in-Ieasing principle.56 "Proposals for a uniform lease 
agreement have been rejected in order to allow the various types of carri
ers using owner-operators, and owner-operators themselves, the greatest 
latitude in establishing leases."57 However some portions of the lease 
must be uniform.58 For example, the lease must disclose "[t]he cost of 
various operating expenses such as fuel, permits, tolls, and li
censes .... "59 Moreover, the lease must identify the following: 

[A]ll items that may be charged-back to the [owner-operator], clearly state 
the insurance costs and responsibilities of each party, and specify the terms 
of any equipment purchase plan or rental contract that gives the [authorized] 
carrier the right to make deductions from the [owner-opera tor's] compensa
tion. The level of compensation to the owner[-operator] must be stated on 
the lease, the owner-operators must receive a copy of the freight bill, and 
payment of compensation must be made within 15 days of the submission of 
paperwork to the [authorized] carrier.60 

The majority of commissioners accept the basic truth-in-leasing con
cept.61 However, three of the commissioners would go further to protect 
the interests of owner-operators by setting minimum standards for the 
following items: "fuel, fuel taxes, empty mileage, permits, tolls, ferries, 
detention and accessorial services, base plates, licenses, and insurance."62 

These Commissioners believe that owner-operators have assumed an in
creasingly important role in the national transportation system; that, despite 
their importance, they have little chance of individually bargaining any 
changes in any contract; and that some carriers will continue, wholly consis
tent with the truth-in-Ieasing rules, to pass the bulk of their transportation 
burdens on to the independent driver. These Commissioners believe that the 
independent should not have to assume all of the carrier's business risks 
without having some access to the returns of the business.63 

Despite the commissioners' beliefs mentioned above, three other 
commissioners "recognize[ d] the vital role piayed by owner-operators, 
but believe that specific standards in these areas may tend to interfere 
with the independent status of the owner-operator and with the parties' 
rights to contract."64 Additionally, the commissioners believe that, "any 
gains made by the independent in these areas could be offset by a corre-

56. [d. at 142. 
57. [d. 

58. See id. at 141. 
59. [d. 

60. [d. 

61. [d. at 144. 
62. [d. 

63. [d. 

64. [d. 
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sponding reduction in the rate of compensation specified in the lease."65 

II. SCOPE OF REGULATIONS 

The general scope of the lease and interchange regulations applies to 
all authorized property carriers under 49 U.S.c. §§ 13901 and 13902.66 
More specifically, 49 C.F.R. § 376.1 regulates the actions of motor carri
ers who transport property and who are registered with the Secretary.67 
Pursuant to 49 C.F.R. § 376.1: 

The regulations in this part apply to the following actions by motor carriers 
registered with the Secretary to transport property: 
(a) The leasing of equipment with which to perform transportation regulated 
by the Secretary. 
(b) The leasing of equipment to motor private carrier or shippers. 
(c) The interchange of equipment between motor common carriers in the 
performance of transportation regulated by the Secretary.68 

III. GENERAL REQUIREMENTS 

Only under certain conditions maya motor carrier perform author
ized transportation in equipment that it does not own.69 There must be a 
written lease "granting the use of the equipment and meeting the require
ments contained in 49 c.F.R. § 376.12."70 For example, a lease under 49 
c.F.R. 376.11(a) must: (1) be made between the authorized carrier and 
the owner-operator of the equipment; (2) be signed by the parties or by 
their authorized representatives; (3) specify the duration; and (4) clearly 
specify the compensation to be given.71 

A motor carrier must provide receipts for the equipment, which 
identify the equipment leased as well as specify the date and time transfer 
of possession is to occur.72 The authorized carrier is required to give the 
owner-operator of the equipment a receipt once the authorized carrier 
takes possession of the equipment, which may be given "by mail, tele
graph, or by other similar means of communication."73 Conversely, if so 
required by the lease, a receipt must be given when the authorized car
rier's possession of the equipment ends.74 Similarly, "[a]uthorized repre-

65. [d. 
66. 49 u.s.c. §§ 13901, 13902. 
67. 49 C.F.R. § 376.1 (2005). 
68. [d. 
69. [d. § 376.11. 
70. [d. § 376.11(a). 
71. [d. § 376.12(a), (b), (d). 
72. [d. § 376.11(b). 
73. [d. § 376.11(b)(1). 
74. [d. § 376.11(b)(2). 
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sentatives of the [authorized] carrier and the owner-operator may take 
possession of the leased equipment and give and receive the receipts re
quired under this subsection."75 

Moreover, the owner-operator's equipment must be identified with 
both the authorized carrier's name and Department of Transportation 
("DOT") numbers.76 Additionally, the authorized carrier must keep a 
statement with the equipment certifying that the authorized carrier is op
erating the equipment during the length of the lease, unless a copy of the 
lease is carried on the actual equipment.77 The statement must include: 
"[1] the name of the owner, [2] the date and length of the lease, [3] any 
restrictions in the lease relative to the commodities to be transported, and 
[4] the address at which the original lease is kept by the authorized 
carrier. "78 

Furthermore, 49 C.F.R § 376.11(d) requires that the authorized car
rier using the equipment keep certain records of the equipment.79 The 
authorized carrier must "prepare and keep documents covering each trip 
for which the equipment is used in its service."80 The documents must 
include "the name and address of the owner of the equipment, the point 
of origin,. time and date of departure, and the point of final destina
tion. "81 Also, papers identifying the lading and indicating that the trans
portation is under the authorized carrier's responsibility are to be kept 
with the equipment.82 A lease containing the above-mentioned informa
tion may be used instead of documents and papers.83 In regards to lease 
agreements negotiated under a master lease, a copy of the master lease 
must be kept with the equipment and any extra information required, 
needs to be included in the freight documents prepared for the specific 
trip.84 

IV. WRITTEN LEASE REQUIREMENTS 

Certain provisions must be adhered to in order to make a written 
lease valid under the regulations.85 As previously stated, the lease must 
be made between the authorized carrier and the owner-operator of the 

75. Id. § 376.11(b)(3). 
76. Id. § 390.21(b)(1), (2). 
77. Id. § 376.11(c)(2). 
78. Id. 
79. Id. § 376.11(d). 
80. Id. § 376.11(d)(1). 
8l. Id. 
82. Id. 
83. Id. 
84. Id. 
85. Id. § 376.12. 
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equipment.86 Also, the lease must to be signed by the authorized carrier 
and the owner-operator or their authorized representative.87 The lease 
must state the date and time when the lease begins and ends, and those 
dates and times must coincide with the receipt times.88 . Additionally, the 
lease has to state that the authorized carrier has exclusive possession, 
control, and use of the equipment for the duration of the lease." The 
lease must also provide that the authorized carrier has "assume[ d] com
plete responsibility for operation of the equipment for the duration of the 
lease."89 

Section 204(e)(1) of the Act permits the STB "to require that the 
lease specify the compensation to be paid" to the owner-operator.90 The 
amount of compensation to be paid by the authorized carrier for the 
equipment and driver's services "shall be clearly stated on the face of the 
lease or in an addendum which is attached to the lease."91 Such lease or 
addendum needs to be provided to the owner-operator of the equipment 
or its authorized representative before the commencement of any trip in 
the service of the authorized carrier.92 "The amount to be paid may be 
expressed as a percentage of the gross revenue, a flat rate per mile, it 
variable rate depending on the direction traveled or the type of commod
ity transported, or by any other method of compensation mutually agreed 
upon by the parties to the lease. "93 

V. SPECIFIC ITEMS IN LEASE 

The lease must clearly specify the responsible party for removing the 
authorized carrier's identification from the equipment at the end of the 
lease and how the devices will be returned to the authorized carrier.94 If 
the lease requires any receipts, the lease must specify how the receipts 
will be issued upon termination of the lease.95 Additionally, the lease 
must identify whether the owner-operator or the authorized carrier is re
sponsible for the "cost of fuel, fuel taxes, empty mileage, permits ... , 
tolls, ferries, detention and accessorial charges, base plates and licenses, 
and any unused portions of such items."96. The party responsible for the 
loading and unloading of freight and any compensation for this service 

86. Id. § 376.12(a). 
87. Id. 
88. Id. § 376.12(b). 
89. Id. § 376.12(c)(1). 
90. 1978 Lease and Interchange of Vehicles, 129 M.C.C. at 706. 
91. 49 C.F.R. § 376.12(d). 
92. Id. 
93. /d. 
94. Id. § 376.12(e). 
95. Id. 
96. Id. 
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86. Id. § 376.12(a). 
87. Id. 
88. Id. § 376.12(b). 
89. Id. § 376.12(c)(1). 
90. 1978 Lease and Interchange of Vehicles, 129 M.C.C. at 706. 
91. 49 C.F.R. § 376.12(d). 
92. Id. 
93. /d. 
94. Id. § 376.12(e). 
95. Id. 
96. Id. 
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must also be determined in the lease.97 

The lease shall specify the authorized carrier's responsibility to as
sume any liability for fines incurred from overweight or oversize loads 
where the trailers are pre-loaded, sealed, containerized or otherwise 
outside of the owner-operator's contro1.98 Furthermore, it must be stated 
that the authorized carrier is responsible for improperly permitted ship
ments, unless the fine results from an owner-operator's acts or omis
sions.99 If the owner-operator pays any fines incurred by the authorized 
carrier, the authorized carrier must reimburse the owner-operator for the 
fines paid.1OO 

VI. COMPENSATION AND SETTLEMENT 

The STB's authority to require motor carriers to pay owner-opera
tors within a specified time is "premised on the [Board's] duty under the 
national transportation policy to promote a smoothly functioning trans
portation system .... "101 It is also based upon he Board's authority under 
section 204(a)(l) of the Act "to establish reasonable requirements re
garding continuous and adequate service."102 The authorized carrier must 
make payment to the vehicle owner-operator within fifteen days "after 
submission of the necessary delivery documents and other paperwork re
garding a trip .... "103 The theory behind the prompt payment is, if 
owner-operators are not compensated in a timely manner, they may ex
perience a cash shortage.104 The lack of cash could ultimately end in the 
business closing or in transportation service disruptions. lOS In order for 
the owner-operator to receive payment, the authorized carrier is required 
to submit logbooks to the DOT as well as "documents necessary for the 
authorized carrier to secure payment from the shipper."106 The author
ized carrier may require the owner-operator of the equipment to submit 
additional documents, but not as a condition of payment.107 Furthermore, 
payment to the owner-operator cannot be "contingent upon submission 
of a bill of lading to which no exception has been taken."108 The author
ized carrier may withhold final settlement until the owner-operator has 

97. Id. 
98. Id. 
99. Id. 

100. Id. 
101. 1978 Lease and Interchange of Vehicles, 129 M.C.C. at 706. 
102. Id. 
103. 49 C.F.R. § 376.12(f). 
104. 1978 Lease and Interchange of Vehicles, 129 M.C.C. at 706. 
105. Id. 
106. 49 C.F.R. § 376.12(f). 
107. Id. 
108. Id. 
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returned the authorized carrier's identification devices, except for those 
painted directly onto the equipment.109 If the identification device has 
been lost or stolen, the owner-operator may provide a letter certifying its 
removal. 110 

When the owner-operator of the equipment is paid a percentage of 
the revenue, the lease must state that the owner-operator will be pro
vided with a copy of the rated freight bill or computer-generated sum
mary, before or at the time of settlement.111 The owner-operator is 
permitted to examine copies of the authorized carrier's tariffs or other 
documents necessary to verify rates and charges, but "the authorized car
rier may delete the names of the shippers and consignees shown on the 
freight bill or other form of documentation."112 

The lease must "specify all items that may be initially paid for by the 
authorized carrier, but ultimately deducted from the [owner-operator's]" 
final compensation.113 Also, the lease must state how charge-back items 
will be computed and that the owner-operator will be provided with cop
ies of all the documents necessary to verify the validity of the charges.114 

VII. PRODUCTS, EQUIPMENT AND SERVICES 

The lease must state that the owner-operator "is not required to 
purchase or rent any products, equipment, or services from the author
ized carrier as a condition of entering into the lease arrangement."115 The 
terms of any equipment purchase or rental contract, which gives the au
thorized carrier the right to make deductions from the owner-operator's 
compensation for purchase or rental payments, must be clearly specified 
in the lease.116 

VIII. INSURANCE OBLIGATIONS 

The lease must state that the authorized carrier has the legal obliga
tion to maintain insurance coverage for the protection of the public.117 

The lease must also specify who is responsible for providing all other 
types of insurance coverage for the equipment, such as bobtail insur
ance.1 18 If the authorized carrier will make a charge-back to the owner-

109. Id. 
110. Id. 
111. Id. § 376.12(g). 
112. Id. 
113. Id. § 376.12(h). 
114. Id. 
115. Id. § 376.12(i). 
116. Id. 
117. Id. § 376.12(j)(1). 
118. Id. 
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operator of the equipment for any of the insurance, the lease must specify 
the amount that will be charged back.119 If the owner-operator purchases 
any insurance coverage from or through the authorized carrier, the lease 
must specify that the authorized carrier will provide a copy of the policy 
upon the owner-operator's request,120 When the insurance is purchased 
in this manner, the lease must further specify that the authorized carrier 
will provide the owner-operator with a certificate of insurance which 
states the following: (1) the name of the insurer; (2) the policy number; 
(3) the effective dates of the policy; (4) the amounts and types of cover
age; (5) the cost to the owner-operator for each type of coverage; and (6) 
the deductible amount.121 The lease must clearly identify the "conditions 
under which deductions for cargo or property damage" will be made.122 

Additionally, the lease must state that the authorized carrier is required 
to provide the owner-operator with a written explanation and itemization 
of any cargo or property damage deductions before the deduction is 
made.123 

IX. ESCROW FUNDS 

If the owner-operator and authorized carrier determine that escrow 
funds are required, the lease must specify three things. First, that the 
owner-operator of the equipment must pay the amount of any escrow 
fund or performance bond to the authorized carrier or to an authorized 
third party.124 Second, the specific items to which the authorized carrier 
can apply the escrow fund.125 Lastly, "that while the escrow fund is under 
the control of the authorized carrier, the authorized carrier shall provide 
an accounting to the [owner-operator] of any transactions involving" the 
fund. 126 

The accounting can be done in one of two ways.127 The authorized 
carrier can provide individual statement sheets or a separate accounting 
given monthly to the owner-operator.128 The lease must state the owner
operator's right at any time to have a separate accounting for any transac
tions involving the escrow fund.129 

While the authorized carrier is in control of the escrow fund, the 

119. Id. 
120. [d. § 376.120)(2). 
121. Id. 
122. Id. § 376.120)(3). 
123. Id. 
124. Id. § 376.12(k)(1). 
125. Id. § 376.12(k)(2). 
126. Id. § 376.12(k)(3). 
127. Id. 
128. Id. § 376.12(k)(3)(i), (ii). 
129. Id. § 376.12(k)(4). 
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authorized carrier will pay interest on the fund. 130 The interest must be 
paid on at least a quarterly basis based upon the "average yield .or 
equivalent coupon issue yield for a [ninety-one-day, thirteen-week] Trea
sury bill .... "131 The lease may specify that escrow will not be paid on the 
amount of the escrow fund equal to the average advance made to the 
owner-operator during the period of time for which interest is paid.132 

Also, the lease must state the conditions the owner-operator must 
fulfill in order to have the escrow funds returned.133 When the escrow 
fund is returned, the authorized carrier may deduct any amount owed for 
obligations incurred by the owner-operator as previously specified in the 
lease, and "shall provide [the owner-operator with] a final accounting" of 
the deduction amount.134 Furthermore, the lease must state that the es
crow funds will be returned no later than forty-five days from the date of 
the termination of the lease.135 

X. PERMISSIVE ITEMS 

The lease must provide for the receipt of the equipment at the lease's 
end.136 The lease must also provide for the authorized carrier to be con
sidered as the owner-operator of the equipment for the purpose of sub
leasing the equipment to other authorized carriers.137 "The compensation 
stated on the lease or in the attached addendum may apply to equipment 
and driver's services either separately or as a combined amount."138 The 
owner-operator may require additional documents, other than logs and 
documents necessary for freight billing, but not as a prerequisite to a set
tlement within fifteen days.139 

XI. AcrION ITEMS 

The lease or the addendum regarding compensations shall be deliv
ered before or at the trip's commencement.140 The owner-operator shall 
receive a refund or credit for base plates purchased by the owner-opera
tor from the authorized carrier as a prorated portion of the proceeds 
from the subsequent sale.141 "The authorized carrier shall not set time 

130. Id. § 376.12(k)(5). 
131. Id. 
132. Id. 
133. Id. § 376.12(k)(6). 
134. Id. 
135. Id. 
136. Id. § 376.12(e). 
137. Id. § 376.12(c)(2). 
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limits for the [owner-operator's] submission ... of required delivery doc
uments and other paperwork. "142 The owner-operator must be given cop
ies of the documents necessary to determine the validity of charge-back 
items.143 A written explanation and itemization of deductions for cargo 
or property damages must be delivered to the owner-operator before any 
deductions can be made.144 "At the time of the return of the escrow 
fund, the authorized carrier may deduct monies for those obligations in
curred by the [owner-operator] which have been previously specified in 
the lease, and shall provide [the owner-operator with] a final accounting" 
of any deductions taken.145 The parties to the lease must sign an original 
and two copies of the lease.146 The authorized carrier will keep the origi
nal copy of the lease.147 Unless a copy of the lease is carried on the equip
ment itself, the authorized carrier shall keep a certificate asserting the 
validity of the authorized carrier's operation of the equipment on the 
equipment.148 

XII. HOUSEHOLD GOODS CARRIERS 

"When an authorized carrier of household goods leases equipment 
for the transportation of household goods, ... the parties may provide in 
the lease that the [authorized carrier will have exclusive possession, con
trol, and use of the equipment] only during the time the equipment is 
operated by or for the authorized carrier," rather than for the duration of 
the leaseY9 Some instances of leasing equipment involve owner-opera
tors whose equipment is used by an agent of an authorized carrier in pro
viding transportation on behalf of the authorized carrier, rather than the 
authorized carrier itself.150 "In this situation, the authorized carrier is 
obligated to ensure that these owners receive all the rights and benefits 
due an owner under the leasing regulations, especially those set forth in 
paragraphs (d) - (k) of [49 C.F.R. 376.12],"151 

XIII. CONCLUSION 

The regulation of the motor carrier industry is a detailed, in-depth 
process which attempts to ensure the smooth functioning of the lease and 

142. [d. § 376.12(f). 
143. [d. § 376.12(h). 
144. [d. § 376.12U)(3). 
145. [d. § 376.12(k)(6). 
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151. [d. 

2005] Lease and Interchange of Vehicles 145 

limits for the [owner-operator's] submission ... of required delivery doc
uments and other paperwork. "142 The owner-operator must be given cop
ies of the documents necessary to determine the validity of charge-back 
items.143 A written explanation and itemization of deductions for cargo 
or property damages must be delivered to the owner-operator before any 
deductions can be made.144 "At the time of the return of the escrow 
fund, the authorized carrier may deduct monies for those obligations in
curred by the [owner-operator] which have been previously specified in 
the lease, and shall provide [the owner-operator with] a final accounting" 
of any deductions taken.145 The parties to the lease must sign an original 
and two copies of the lease.146 The authorized carrier will keep the origi
nal copy of the lease.147 Unless a copy of the lease is carried on the equip
ment itself, the authorized carrier shall keep a certificate asserting the 
validity of the authorized carrier's operation of the equipment on the 
equipment.148 

XII. HOUSEHOLD GOODS CARRIERS 

"When an authorized carrier of household goods leases equipment 
for the transportation of household goods, ... the parties may provide in 
the lease that the [authorized carrier will have exclusive possession, con
trol, and use of the equipment] only during the time the equipment is 
operated by or for the authorized carrier," rather than for the duration of 
the leaseY9 Some instances of leasing equipment involve owner-opera
tors whose equipment is used by an agent of an authorized carrier in pro
viding transportation on behalf of the authorized carrier, rather than the 
authorized carrier itself.150 "In this situation, the authorized carrier is 
obligated to ensure that these owners receive all the rights and benefits 
due an owner under the leasing regulations, especially those set forth in 
paragraphs (d) - (k) of [49 C.F.R. 376.12],"151 

XIII. CONCLUSION 

The regulation of the motor carrier industry is a detailed, in-depth 
process which attempts to ensure the smooth functioning of the lease and 

142. [d. § 376.12(f). 
143. [d. § 376.12(h). 
144. [d. § 376.12U)(3). 
145. [d. § 376.12(k)(6). 
146. [d. § 376.12(1). 
147. [d. 
148. [d. 
149. [d. § 376.12(c)(3). 
150. [d. § 376.12(m). 
151. [d. 



HeinOnline -- 32 Transp. L.J. 146 2004-2005

146 Transportation Law Journal [Vol. 32:131 

interchange of vehicles. Not only does the management of the motor car
rier industry prevent abuses against both owner-operators and authorized 
carriers, but it also ensures the reliable movement of goods throughout 
the United States. The management and regulation of the motor carrier 
industry has long been an imperative necessity to the transportation com
munity, and it will continue to be of great importance in the industry's 
future growth. 
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An Overview of OOIDA Litigation 

James C. Hardman * 

I. INTRODUCfION 

The passage of the ICC Termination Act of 19951 and the demise of 
the Interstate Commerce Commission ("ICC") over motor carrier regula
tory functions has had a profound effect on the resolution of disputes.2 

The Report of the House Transportation and Infrastructure Committee 
highlights this development and explained: 

In addition to overseeing the background commercial rules of the motor car
rier industry, the ICC currently resolves disputes that arise in such areas. 
There is no explicit statutory requirement to do so . . .. The ICC dispute 
resolution programs include household goods and auto drive away carriers, 
brokers, owner-operator leasing, loss and damage claims, duplicate payments 
and overcharges, and lumping. 

* James C. Hardman has specialized in transportation law over his forty-four year legal 
career. He has argued before the United States Supreme Court and courts and administrative 
agencies across the country. He has written three books and numerous business and law review 
articles on business and law subjects and has been named to Marquis' "Who's Who in America." 
He has also been active in professional and industry organizations, receiving Life Time 
Achievement Awards from the Transportation Lawyers Association, the Truckload Carriers 
Association, and the Minnesota Trucking Association. He received both an MBA and a JD from 
Northwestern University and is currently engaged in private law practice in Little Canada, 
Minnesota. 

1. ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803 (1995) [hereinafter Ter
mination Act]. 

2. The Termination Act was intended to substantially deregulate rail and motor carrier 
transportation. 
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The bill transfers responsibility for all the areas in which the ICC resolves 
disputes to the Secretary (except passenger intercarrier disputes). The Com
mittee does not believe that DOT should allocate scarce resources to resolving 
these essentially private disputes, and specifically directs that DOT should not 
continue the dispute resolution function in these areas. The bill provides that 
private parties may bring actions in court to enforce the provisions of the Mo
tor Carrier Act. This change will permit these private, commercial disputes to 
be resolved the way that all other commercial disputes are resolved-by the 
parties.3 

To facilitate the private resolution of disputes in court, the legislature ex
panded the applicable law, which at that time only permitted complaints 
to be brought before the ICC. 

The provisions adopted read as follows: 

49 U.S.c. § 14701. General Authority 
(a) INVESTIGATIONS. If the Secretary or Board, as applicable, finds that 
a carrier ... is violating this part, the Secretary or Board, as applicable, 
shall take appropriate action to compel compliance with this part.4 

(b) COMPLAINTS. A person, including a governmental authority, may 
file with the Secretary or Board, as applicable, a complaint about a vio
lation of this part by a carrier .... 5 

§ 14702. Enforcement by the regulatory authority 
(a) IN GENERAL. The Secretary or the Board, as applicable, may bring 
a civil action-

(2) to enforce this part, or a regulation or order of the Secretary or 
Board, as applicable, when violated by a carrier .... 6 

§ 14703. Enforcement by the Attorney General 
The Attorney General may, and on request of either the Secretary or 
Board shall bring court proceedings-

(1) to enforce this part of a regulation or order of the Secretary or 
Board or terms of registration under this part ... .7 

§ 14704. Rights and remedies of person injured by carriers [or brokers] 
( a) IN GENERAL. 

(1) ENFORCEMENT OF ORDER. - A person injured because a car
rier ... does not obey an order of the Secretary or the Board, as 
applicable, under this part, except an order for the payment of 
money, may bring a civil action to enforce that order under this 

3. H.R. REP. No. 104-311, at 87-88 (1995) reprinted in 1995 U.S.C.C.A.N. 739, 799-800 
(emphasis added). The reference to "DOT" within the quote is to U.S. Department of Transpor
tation. Within the DOT, the Federal Highway Administration ("FHWA") initially administered 
and enforced the regulations of lease agreements between motor carriers and owner-operators 
of truck tractors commonly known as the Truth-in-Leasing Regulations ("Leasing Regulations"). 
Lease and Interchange of Vehicles, 49 C.F.R. § 376. These regulations are now administered and 
under the jurisdiction of the Federal Motor Carrier Safety Administration ("FMCSA"). 

4. 49 U.S.c. § 14701(a) (2000). 
5. [d. § 14701(b). 
6. [d. § 14702(a)(2). 
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subsection. A person may bring a civil action for injunctive relief 
for violations of sections 14102 [the statute authorizing at least 
some of the motor carrier leasing regulations] and 14103.8 

(2) DAMAGES FOR VIOLATIONS. - A carrier ... is liable for dam
ages sustained by a person as a result of an act or omission of that 
carrier or broker in violation of this part.9 

(b) LIABILITY AND DAMAGES FOR EXCEEDING TARIFF RATE. A car
rier ... is liable to a person for amounts charged that exceed the appli
cable rate for transportation or service contained in a tariff in effect 
under section 13702.10 
(c) ELECTION .. 

(1) COMPLAINT To DOT OR BOARD, CIVIL ACTION. A person 
may file a complaint with the Board or the Secretary, as applicable, 
under section 14701(b) or bring a civil action under subsection (b) 
to enforce liability against a carrier .... 11 
(2) ORDER OF DOT OR BOARD. 

(B) ENFORCEMENT By CIVIL ACTION. - The person for whose 
benefit an order of the Board or Secretary requiring the pay
ment of money is made may bring a civil action to enforce that 
order under this paragraph if a carrier . . . does not pay the 
amount awarded by the date payment was ordered to be 
made.12 

149 

This statutory change has led to a rash of private lawsuits seeking injunc
tive and monetary damages by individual owner-operators13 and the 
Owner-Operator Independent Drivers Association ("OOIDA"), repre
senting the interests of its member owner-operators.14 No less than thirty 
lawsuits have been filed by OOIDA or others.15 

8. Id. § 14704(a)(I). 
9. Id. § 14704(a)(2). 

10. Id. § 14704(b). 
11. Id. § 14704(c)(I). 
12. Id. § 14704(c)(2)(B). 
13. Under the Leasing Regulations, a "lease" constitutes "[a) contract or arrangement in 

which the owners grants the use of equipment, with or without driver, for a specified period to 
an authorized carrier [as defined by section 376.2(a») for use in the regulated transportation of 
property, in exchange for compensation." 49 C.F.R. § 376.2(e). An owner-operator is consid
ered an owner who contracts the vehicle with driver services being performed by himself or 
herself. Id. § 376.2(d). The Leasing Regulations are applicable, however, to the use of a vehicle 
whether without a driver as well as drivers engaged by the owner. 

14. OOIDA is a business association comprised of individuals and entities that own and 
operate equipment under the Leasing Regulations or transport commodities exempt from the 
Leasing Regulations. It claims a membership exceeding 125,000 owner-operators which re
present a growth of approximately 300% since it initiated litigation under 49 U.S.C. § 14704. 
The organization has been in the forefront of the judicial activity although other similar lawsuits 
have been filed by other organizations and independent individuals. See OOIDA, Homepage, 
http://~ww.ooida.com (last visited Nov. 6, 2005). 

15. See, e.g., Owner-Operator Indep. Drivers Ass'n v. New Prime, Inc., 192 F.3d 778 (8th 
Cir. 1999), reh'g den., Oct 13, 1999, cert. den. 529 U.S. 1066 (2000); Owner-Operator Indep. 
Drivers Ass'n v. Mayflower Transit, Inc., 161 F. Supp. 2d 948 (S.D. Ind. 2002); Owner-Operator 
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II. JURISDICTION 

The question of jurisdiction was a crux issue in the initial cases filed, 
first appearing in Owner-Operator Independent Drivers Association, Inc. 
v. New Prime, Inc. 16 Broadly speaking, the owner-operators argued that 
the provision of 49 U.S.c. § 14704(a)(1) and (a)(2) authorized "direct ac
tions against carriers in federal court," while the carrier argued the "rem
edies were secondary to Federal Highway Administration's ("FHWA") 
administrative remedies in [49 U.S.c.] § 14701."17 

While the district court dismissed the suit, deferring to the primary 
jurisdiction of FHWA, FHWA declined to exercise that jurisdiction.18 

The Court of Appeals was then faced with complex issues of statutory 
construction creating both administrative and judicial enforcement of 
remedies. 

In a concise decision, the court, relying on the legislative history 
while noting the linguistic imperfections and inconsistencies in the appli
cable sections, felt the most logical reading of the statute allowed private 
actions and.19 The court, thus, found that FHWA's remedial jurisdiction 
was not exclusive.20 

Since the New Prime case, the jurisdictional issue has been raised in 

Indep. Drivers Ass'n v. Arctic Express, Inc., 287 F. Supp. 2d 820 (S.D. Ohio 2000); Owner· 
Operator Indep. Drivers Ass'n v. Ledar Transport, No. 00·0258-CY·W-2-ECF, 2000 WL 
33711271 (W.D. Mo. Nov. 3, 2000); Owner· Operator Indep. Drivers Ass'n v. c.R. Eng., Inc., 325 
F. Supp. 2d 1252 (D. Utah 2004); Owner· Operator Indep. Drivers Ass'n v. Landstar Sys., Inc., 
No. 3:02-CY-1005-J-25HTS, 2003 WL 23941713 (M.D. Fla. Sept. 30,2003); Owner·Operator In· 
dep. Drivers Ass'n v. Swift Transp., 288 F. Supp. 2d 1033 (D. Ariz. 2003); Renteria v. K & R 
Transp., Inc., No. 98 CY 290 MRP, 1999 WL 33268638 (C.D. Cal. Feb. 23, 1999); Gagnon v. 
Service Trucking, Inc., No. 5:02-CY-342-0C-lOGRJ, 2004 WL 290743 (M.D. Fla. Feb 3, 2004). 

16. New Prime, 192 F.3d at 778. 
17. Id. at 781. 
18. Id. FHWA responded with a Notice of Denial, declining to exercise primary jurisdiction 

because the Leasing Regulations and the issues raised by the Owner·Operators '''are fairly 
straightforward matters clearly within the competence of a court to resolve,' and because the 
ICC had addressed similar issues in OPA Information Bulletin No. 93-103, No. MC·C-30192, 
Dart Transit CO.·Petition for Declaratory Order, 9 I.C.C.2d 701 (June 28,1993)." Id. New Prime 
appealed FHWA's refusal to exercise its administrative jurisdiction. OOIDA also commenced 
an action in the Southern District of Ohio, alleging that the lease agreements used by Arctic 
Express, Inc. and its affiliate, D & A Associates, Ltd. (collectively, 'Arctic Express'), violate[ d] 
the same provisions of the Leasing Regulations. Arctic Express appealed FHWA's Notice of 
Denial to the Sixth Circuit, which transferred the appeal to [the Court of Appeals in the Eighth 
Circuit]. The American Trucking Associations filed amicus briefs in support of the [New] Prime 
and Arctic Express appeals, urging [the Court] to reverse the agency's refusal to exercise juris· 
diction over the carriers' disputes with the Owner·Operators. Id. 

19. Id. at 785. 
20. Id. The court also rejected the. argument that the FHWA be compelled to exercise its 

jurisdiction as such action was not reviewable under the Administrative Procedure Act. Id. at 
786. 

150 Transportation Law Journal [Vol. 32:147 

II. JURISDICTION 

The question of jurisdiction was a crux issue in the initial cases filed, 
first appearing in Owner-Operator Independent Drivers Association, Inc. 
v. New Prime, Inc. 16 Broadly speaking, the owner-operators argued that 
the provision of 49 U.S.c. § 14704(a)(1) and (a)(2) authorized "direct ac
tions against carriers in federal court," while the carrier argued the "rem
edies were secondary to Federal Highway Administration's ("FHWA") 
administrative remedies in [49 U.S.c.] § 14701."17 

While the district court dismissed the suit, deferring to the primary 
jurisdiction of FHWA, FHWA declined to exercise that jurisdiction.18 

The Court of Appeals was then faced with complex issues of statutory 
construction creating both administrative and judicial enforcement of 
remedies. 

In a concise decision, the court, relying on the legislative history 
while noting the linguistic imperfections and inconsistencies in the appli
cable sections, felt the most logical reading of the statute allowed private 
actions and.19 The court, thus, found that FHWA's remedial jurisdiction 
was not exclusive.20 

Since the New Prime case, the jurisdictional issue has been raised in 

Indep. Drivers Ass'n v. Arctic Express, Inc., 287 F. Supp. 2d 820 (S.D. Ohio 2000); Owner· 
Operator Indep. Drivers Ass'n v. Ledar Transport, No. 00·0258-CY·W-2-ECF, 2000 WL 
33711271 (W.D. Mo. Nov. 3, 2000); Owner· Operator Indep. Drivers Ass'n v. c.R. Eng., Inc., 325 
F. Supp. 2d 1252 (D. Utah 2004); Owner· Operator Indep. Drivers Ass'n v. Landstar Sys., Inc., 
No. 3:02-CY-1005-J-25HTS, 2003 WL 23941713 (M.D. Fla. Sept. 30,2003); Owner·Operator In· 
dep. Drivers Ass'n v. Swift Transp., 288 F. Supp. 2d 1033 (D. Ariz. 2003); Renteria v. K & R 
Transp., Inc., No. 98 CY 290 MRP, 1999 WL 33268638 (C.D. Cal. Feb. 23, 1999); Gagnon v. 
Service Trucking, Inc., No. 5:02-CY-342-0C-lOGRJ, 2004 WL 290743 (M.D. Fla. Feb 3, 2004). 

16. New Prime, 192 F.3d at 778. 
17. Id. at 781. 
18. Id. FHWA responded with a Notice of Denial, declining to exercise primary jurisdiction 

because the Leasing Regulations and the issues raised by the Owner·Operators '''are fairly 
straightforward matters clearly within the competence of a court to resolve,' and because the 
ICC had addressed similar issues in OPA Information Bulletin No. 93-103, No. MC·C-30192, 
Dart Transit CO.·Petition for Declaratory Order, 9 I.C.C.2d 701 (June 28,1993)." Id. New Prime 
appealed FHWA's refusal to exercise its administrative jurisdiction. OOIDA also commenced 
an action in the Southern District of Ohio, alleging that the lease agreements used by Arctic 
Express, Inc. and its affiliate, D & A Associates, Ltd. (collectively, 'Arctic Express'), violate[ d] 
the same provisions of the Leasing Regulations. Arctic Express appealed FHWA's Notice of 
Denial to the Sixth Circuit, which transferred the appeal to [the Court of Appeals in the Eighth 
Circuit]. The American Trucking Associations filed amicus briefs in support of the [New] Prime 
and Arctic Express appeals, urging [the Court] to reverse the agency's refusal to exercise juris· 
diction over the carriers' disputes with the Owner·Operators. Id. 

19. Id. at 785. 
20. Id. The court also rejected the. argument that the FHWA be compelled to exercise its 

jurisdiction as such action was not reviewable under the Administrative Procedure Act. Id. at 
786. 



HeinOnline -- 32 Transp. L.J. 151 2004-2005

2005] An Overview of OOIDA Litigation 151 

other similar cases without success.21 

III. THE TRUTH-IN-LEASING REGULATIONS 

The federal Leasing Regulations were originally adopted to elimi
nate "provider plans" which were prevalent in the mid to late 1940s. Car
riers, which held authority from the ICC to operate, were essentially 
leasing such authority to individuals or entities without such authority for 
single or multiple transportation movements. The authorized carrier did 
not exercise any control of such operation and, thus, did not have any 
responsibility for the operations.22 This practice led to problems of assur
ing that the public and cargo were covered by the operator's insurance 
and that operations were performed in adherence to regulations. 

As a result, the ICC promulgated regulations that required leased 
vehicles to be operated under the direction and control of authorized car
riers.23 Furthermore, the regulations made authorized carriers responsi
ble to shippers, the public, and the agency for public liability claims, cargo 
loss and/or damages, and compliance with the rules and regulations.24 

Although this action solved the problems indicated, it did not address the 
relationship between the lessor and lessee of the equipment used in the 
transportation to any greater degree. 

Later, complaints by owner-operators about the practices of motor 
carrier lessees led to government studies and ultimately to hearings lead
ing to additional regulatory provisions. These provisions were designed 

(1) to simplify existing and new regulations and to write them in understand-
able English; (2) to promote ... disclosure between the carrier and the 
owner-operator of the elements, obligations, and benefits of leasing con
tracts signed by both parties; (3) to ... reduce opportunities for skimming 
and other illegal or inequitable practices; and (4) to promote the stability 
and economic welfare of the independent trucker segment of the motor car-
rier industry.25 

21. See, e.g., Mayflower Transit, 161 F. Supp. 2d at 957 (denying Mayflower's motion to 
dismiss or stay pending resolution by the DOT while adopting the Eighth Circuit's holding in 
New Prime); Swift Transp., 288 F. Supp. 2d at 1033. Decided prior to the New Prime case, the 
district court in Renteria v. K & R Transp., Inc., found that no private cause of action existed for 
damages without first obtaining an agency order. Renteria, 1999 WL 33268638, at *6. 

22. E.g., Performance of Motor Common Carrier Service by Riss & Company, 48 M.C.C. 
327, 358 (1948). 

23. See generally Lease and Interchange of Vehicles By Motor Carriers, 51 M.C.C. 461 
(1950). 

24. See id. at 515, 547. 
25. Lease and Interchange of Vehicles, 131 M.C.C. 141, 142 (1979) [hereinafter 1979 Lease 

and Interchange of Vehicles]. The main purpose of the renewed Regulation was to ensure truth
in-leasing by fostering disclosure. See Tousley v. N. Am. Van Lines, Inc., 752 F.2d 96, 101 (4th 
Cir. 1985) (citing Lease and Interchange of Vehicles, 129 M.C.C. 700, 706-08 (1978». 
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The regulations adopted were broad in application26 and covered an 
extensive range of subjects including the specific items required to be in
cluded in the lease,27 compensation and settlements tracking,28 products, 
equipment and service transactions,29 insurance obligations,3o and escrow 
funds31 plus other general requirements.32 --

During the time the ICC had jurisdiction, issues over the regulations 
governing equipment leases normally arose during the periodic audits 
made by FHWA of carrier operations. However, such issues were, pre
sumably, informally resolved as few reported proceedings involving the 
issue exist.33 

While no statistics are available, it appears that the FHW A, and now 
the Federal Motor Carrier Safety Administration ("FMCSA"), have not 
made periodic audits of carriers in respect to compliance with the Truth
in-Leasing Regulations ("Leasing Regulations"). Thus, few administra
tive directives or precedence exist. 

IV. OOIDA ALLEGATIONS 

In the numerous federal cases filed by OOIDA, common allegations 
of violations have been made. A fairly exhaustive list would include: 

1. Failure of carrier to assume full and complete responsibility for the oper
ations of and exclusive possession and control of the equipment.34 

2. Failure to clearly state compensation.35 

3. Failure to specify that carrier shall assume the risk and costs of fines and 

26. 49 C.F.R. § 376.1 (2005). 
27. [d. § 376.12(e). 
28. [d. § 376.12(d), (f). 
29. [d. § 376.12(i). 
30. [d. § 376.12(j). 
31. [d. § 376.12(k). 
32. See id. §§ 376.11, 376.12(a), (b), (c). 
33. In the numerous cases litigated in court, two administrative cases have been cited. See 

Arctic Express, 287 F. Supp. 2d at 820; Dart Transit Company - Petition for Declaratory Order -
Leasing Regulations, 9 I.C.C.2d 701 (1993). In Dart Transit, the issue involved was whether a 
leasing company with some affiliation with the carrier was subject to the Leasing Regulations. 
[d. Although finding that the affIliate was subject to the Leasing Regulations, and the carrier 
had not attached a copy of the lease agreement between that company and the owner-operator 
to its lease, that there was substantial compliance with the Leasing Regulations because a written 
authorization exists which allowed the motor carrier to deduct lease payments from the owner
operator's settlement and remit them directly to the leasing company. [d. A similar situation 
existed in Central Transport, Inc., Petition for Declaratory Order, No. MC-C-30050, 1988 WL 
225559 (June 29,1998), decided by the ICC, and a similar finding has also been cited in OOIDA 
litigation. The issue of what constitutes "affiliation" has not been firmly established as it is, 
essentially, fact specific and thus it is possible this issue will be a continuing one in OOIDA 
litigation. 

34. 49 c.F.R. § 376.12(c)(I). 
35. [d. § 376.12(d). 
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overweight and oversized trailers or improperly permitted over-dimensions 
and overweight loads in the absence of the violation arising from an act or 
omission of the owner-operator.36 

4. Failure to specify and pay owner-operators within 15 days of submittal of 
logs and documents necessary to secure payment from shipper.37 

5. Failure to specify and give a copy of the rated freight bill before or at 
time of settlement if payment is based on a percentage of revenue.38 

6. Failure to specify access to tariffs or contracts.39 

7. Failure to specify all charge-back items and how to amounts are to be 
computed and affording copies of documents which are necessary to deter
mine validity of charges.4o 

8. Failure to specify that the owner-operator is not required to purchase or 
rent any products, equipment or services from the carrier as a condition of 
leasing.41 
9. Failure to specify that the carrier has a legal obligation to maintain insur
ance coverage for the public.42 

10. Failure to specify who is responsible for other insurance.43 

11. Charging back more to the owner-operator than the cost of insurance to 
the carrier.44 
12. Failure to issue a certificate of insurance and to provide a copy of policy 
upon request.45 

13. Failure to provide written explanation and itemization of deductions for 
cargo and property damage before any chargeback is made.46 

14. Failure to specify items to which escrow funds can be applied and failure 
to pay specified interest.47 

15. Failure to give accounting to transaction regarding the escrow or specify
ing right to demand accounting at any time.48 

16. Failure to specify conditions for the return of escrow funds.49 

17. Failure to return escrow funds within 45 days.50 
18. Failure to specify the terms of any equipment purchase or rental contract 
which give the authorized carrier the right to make deductions from the les
sor's compensation for purchase or rental payments.51 

Other miscellaneous charges have been made in specific cases: 

36. Id. § 376.12(e). 
37. Id. § 376.12(f). 
38. Id. § 376.12(g). 
39. Id. 
40. Id. § 376.12(h). 
41. Id. § 376.12(i). 
42. Id. § 376.120)(1). 
43. Id. 
44. Id. 
45. Id. § 376.12(j)(2). 
46. Id. § 376.12(j)(3). 
47. Id. § 376.12(k)(2), (5). 
48. Id. § 376.12(k)(2), (4). 
49. Id. § 376.l2(k)(6). 
50. Id. 
51. Id. § 376.12(i). 
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1. Selling insurance without a license. 
2. Failure to provide full tax credits. 
3. State law conversion relating to chargebacks, interest on escrow, and 
fuel tax credits. 
4. Common law fraud for insurance charge backs exceeding cost to carrier. 
5. Unconscionable lease terms in violation of state law. 
6. Involuntary servitude in violation of Thirteenth Amendment to U.S. 
Constitution. 

·7. Infringement on the owner-operator's right to make contracts in violation 
of 42 U.S.c. § 1981. 

These miscellaneous charges have generally been abandoned in litigation 
or disappeared because of settlements. 

In respect to the other listed charges, OOIDA has adopted a "laun
dry list" approach to litigation. While this approach has worked to its 
advantage in at least one case,52 litigation has focused on issues where 
monetary damages, rather than drafting efforts or oversights, have been 
involved. Thus, the main issues focus on the handling of escrow funds, 
insurance premiums, charge back items and handling, and the failure to 
clearly state compensation. 

Escrow, under the Leasing Regulations, requires (a) authorization of 
the lessor-owner-operator,53 (b) payment of interest,54 (c) deductions 
which are allowed,55 and (d) return of funds.56 Escrows are liberally de
fined57 and, yet, some motor carriers have excluded monies designated as 
"security deposits" as well as failed to pay any of the specified interest on 
the funds.58 Other troublesome issues involving escrows can be attrib
uted to a lack of clarity in establishing what deductions can be made 
against escrow funds59 and the time period in which escrow funds must be 
returned to the owner-operator.60 Courts have uniformly and strictly re
quired compliance with the escrow regulatory provision.6l 

In respect to insurance premiums, the issue is still open. OOIDA has 
taken the position that the motor carrier cannot charge any amount over 

52. Ledar Transport, 2000 WL 33711271, at *11. 
53. 49 C.F.R. § 376.12(k)(1). 
54. Id. § 376.12(k)(5). 
55. Id. § 376.12(k)(3)(i). 
56. Id. § 376.12(k)(6). 
57. Escrow funds are defined as "[m]oney deposited by the lessor with either a third party 

or the lessee to guarantee performance, to repay advances, to cover repair expenses, to handle 
claims, to handle license and State permit costs, and for any other purposes mutually agreed 
upon by the lessor and lessee." !d. § 376.2(1). 

58. See, e.g., Ledar Transport, 2000 WL 33711271, at *4, *7. 
59. 49 C.F.R. § 376.12(k)(2); See Lease and Interchange of Vehicles, 129 M.C.C. 700, 721 

(1978) [hereinafter 1978 Lease and Interchange of Vehicles]; Owner-Operator Indep. Drivers 
Ass'n v. Arctic Express, Inc., 159 F. Supp. 2d 1067, 1076-77 (S.D. Ohio 2001). 

60. 49 c.F.R. § 376.12(k)(6); see 1978 Lease and Interchange of Vehicles, 129 M.C.C. at 725. 
61. See, e.g., Arctic Express, 159 F. Supp. 2d at 1078. 
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the premium charged by the insurer, while motor carriers, in some in
stances, have added an amount to cover its administrative and manage
ment costs in negotiating, establishing, and administering an insurance 
program in which the owner-operators may secure insurance. 

When the ICC enacted the regulations in 1979, the issue arose as to 
what insurance costs could be quoted to the owner-operator and was dis
posed of as follows: 

We believe that a prime concern of lessors in choosing insurance coverage is 
knowing exactly how much they will be charged. With this information they 
are better equipped to obtain the best insurance coverage possible .... 
Therefore, at this time we will not require that carriers [disclose] to the 
owner-operator the total cost of insurance that the carrier pays but will re
quire the lease to specify the amount for insurance provided by or through 
the carrier. 62 

A similar issue has arisen regarding fuel discounts. Motor carriers 
frequently provide owner-operators with "credit cards" which allow the 
owner-operators to make purchases at pump price and also secure "cash" 
withdrawals so as to avoid the need to carry considerable amounts of cash 
on the road. The carriers ultimately deduct the charges against the owner
operator's contract settlement. 

In some instances, motor carriers and fuel suppliers negotiate vol
ume discounts predicated upon the volume of purchases made during a 
prescribed period of time. The discount is determined on the overall 
purchases made by the carrier, including the owner-operators. 

OOIDA has argued that, under the Leasing Regulations, the owner
operators should receive the discount since they purchased the fue1.63 

Some motor carriers voluntarily distribute the discount to the owner-op
erators, some motor carriers remit a portion of the discount, and some 
motor carriers retain the discount. 

Those motor carriers who retain the discounts or a portion of them 
assert that the practice is not only allowable under the Leasing Regula
tions, but is warranted equitably because the motor carrier extends its 
credit and availability of funds while the credit of the owner-operator is 
outstanding.64 Further, the motor carrier incurs credit losses,65 computer 
time and accounting expenses, administrative costs in issuing the card and 
securing the card's return, and expenses in promoting the program. 

62. 1979 Lease and Interchange of Vehicles, 131 M.C.C. at 141. 
63. See, e.g., Class Action Complaint at Count 11, Owner-Operator Indep. Drivers Ass'n v. 

Landstar Sys., Inc., No. 3:02-CV-1005-J-2SHTS, 2003 WL 23941713 (M.D. Fla. Sept. 30, 2003). 
64. Normally, the motor carrier must pay the suppliers on a daily basis; whereas, reimburse

ment from the owner-operator through contract settlements usually lags from 7 to 14 days. 
65. If an owner-operator cancelled his or her contract with the motor carrier it is not infre

quent that they do so when a balance due for fuel or cash advances under the fuel card exists. 
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It would seem that the ICC's reasoning regarding insurance premi
ums would be applicable to fuel card discounts; however, it does not ap
pear that any court has yet ruled on this issue. 

OOIDA's position in respect to "charge back items" under the Leas
ing Regulations has been that detailed information must be set forth in 
the contract or no chargeback of an unlisted item can be made.66 While 
OOIDA has never advanced a bright line test, it has been successful in 
requiring many motor carriers to amend their contracts to cover every 
possible charge back and how they were to be determined. As a result, 
many contracts between owner-operators and motor carriers have been 
expanded to the point where they appear to be documents evidencing a 
merger agreement between major corporations.67 

The final major contention arising in OOIDA litigation has been that 
compensation terms were not clearly stated. While this has been true in 
many instances, in practice, the parties usually have agreed to such terms 
by their practices. The typical deficiency, for example, involved payment 
by miles driven in handling of the freight. The contract would specify 
"X" cents per mile as determined by a specifically named computer pro
gram or other determinative schedule. The named program, however, 
frequently provides two different methods of determining mileage, either 
over the shortest routes between any origin and destination or over the 
most practical routes. 

In many, if not most, instances, the motor carriers paid owner-opera
tors on the basis of mileage using the shortest mileage scale because they 
were paid by the shipper on that basis. This was readily understood and 
accepted by the parties without any discussion. However, OOIDA litiga
tion has necessitated that the parties address the possible alternatives and 
clearly specify the standard to be used. 

Similarly, in some instances, shippers would pay the motor carrier a 
set rate which would include, for example, an amount for washing or 
cleaning out the trailer before the pickup of their freight. The motor car
rier would subtract the costs of cleaning the trailer as the carrier paid for 
the washing before computing what the owner-operator would be paid if 
his or her contract called for payment on the basis of a percentage of 
"revenue." OOIDA has asserted that the percentage paid should be 

66. 49 C.F.R. § 376.12(h). 
67. The author was sent a revised contract which was approximately 70 pages in length and 

which was not clearly understandable to the author's feasible legal mind without extensive study 
which would probably not occur by the typical owner-operator. In another revised contract the 
drafter lists approximately 50 possible charge back items and the list might actually not have 
been exhaustive as unforeseen or unpredictable charges or advances might arise. It is difficult to 
understand why it would not suffice to list recurring charges and merely include a catch-all provi
sion, "any and all other money due the carrier by the owner-operator" with a single provision 
that the owner-operator will receive notice of the charge back and the details supporting it. 
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based on the amount the shipper paid the carrier, without any deduction, 
regardless of whether a portion of the payment was for the carrier's ser
vices independent of the owner-operator's expense or participation. 

While these types of drafting errors occurred, and rightfully should 
and could be corrected or avoided, it would seem that litigation of the 
scope and cost of OOIDA litigation might have been avoided by volun
tary contract clarification, negotiations, and/or alternative dispute resolu
tion techniques. 

V. OTHER ISSUES 

OOIDA litigation has also involved many other issues, including the 
applicability of class actions, limitation periods, injunctive relief, determi
nation of monetary damages, and bankruptcy protection. In litigation to 
date, class actions have been authorized in most,68 but not all,69 cases, as 
has the issuance of injunctionsJo While costs and reasonable attorney 
fees are provided by the statute71 and have been awarded to the prevail
ing party, punitive damages have not been awarded and would probably 
never be awarded unless a state or common law claim allowed them. A 
major issue has also arisen as to whether claims must be arbitrated under 
contract clauses. In most instances, arbitration has not been allowed be
cause of the application of the Federal Arbitration Act's exclusion involv
ing transportation employees72 or on the basis of equity.73 

VI. CONCLUSIONS 

Courts have differed on the issue of whether the Leasing Regula
tions should be enforced on a literal basis74 or whether substantial com
pliance appliesJ5 Resolution of this i;>asic issue may determine the 
direction of outstanding and future litigation. 

Very few cases have reached a final determination and many have 

68. E.g., Mayflower Transit, 161 F. Supp. 2d at 955. 
69. See, e.g., Owner-Operator Indep. Drivers Ass'n v. New Prime, Inc., 213 F.R.D. 537, 547 

(W.D. Mo. 2002). 
70. See, e.g., Ledar Transport, 2000 WL 33711271, at *11. 
71. 49 U.S.c. § 14704(e). 
72. See 9 U.S.C. § 1 (2000). Attempts to avoid the FAA issue by requiring arbitration 

under state arbitration acts have also been unsuccessful. See, e.g., c.R. Eng., 325 F. Supp. at 
1260. 

73. [d. 
74. See, e.g., Ledar Transport, 2000 WL 33711271, at *4-*11; Central Transport, 1988 WL 

225559, at *1-*4. 
75. See, e.g., Renteria v. K & R Transp., Inc., No. 98-0290 MRP, 2003 WL 24053772, at *1-

*2 (C.D. Cal. Feb. 11, 2003). This position is more consistent with prior ICC cases. See, e.g., Dart 
Transit, 9 1.C.C.2d at 702. 

2005] An Overview of OOIDA Litigation 157 

based on the amount the shipper paid the carrier, without any deduction, 
regardless of whether a portion of the payment was for the carrier's ser
vices independent of the owner-operator's expense or participation. 

While these types of drafting errors occurred, and rightfully should 
and could be corrected or avoided, it would seem that litigation of the 
scope and cost of OOIDA litigation might have been avoided by volun
tary contract clarification, negotiations, and/or alternative dispute resolu
tion techniques. 

V. OTHER ISSUES 

OOIDA litigation has also involved many other issues, including the 
applicability of class actions, limitation periods, injunctive relief, determi
nation of monetary damages, and bankruptcy protection. In litigation to 
date, class actions have been authorized in most,68 but not all,69 cases, as 
has the issuance of injunctionsJo While costs and reasonable attorney 
fees are provided by the statute71 and have been awarded to the prevail
ing party, punitive damages have not been awarded and would probably 
never be awarded unless a state or common law claim allowed them. A 
major issue has also arisen as to whether claims must be arbitrated under 
contract clauses. In most instances, arbitration has not been allowed be
cause of the application of the Federal Arbitration Act's exclusion involv
ing transportation employees72 or on the basis of equity.73 

VI. CONCLUSIONS 

Courts have differed on the issue of whether the Leasing Regula
tions should be enforced on a literal basis74 or whether substantial com
pliance appliesJ5 Resolution of this i;>asic issue may determine the 
direction of outstanding and future litigation. 

Very few cases have reached a final determination and many have 

68. E.g., Mayflower Transit, 161 F. Supp. 2d at 955. 
69. See, e.g., Owner-Operator Indep. Drivers Ass'n v. New Prime, Inc., 213 F.R.D. 537, 547 

(W.D. Mo. 2002). 
70. See, e.g., Ledar Transport, 2000 WL 33711271, at *11. 
71. 49 U.S.c. § 14704(e). 
72. See 9 U.S.C. § 1 (2000). Attempts to avoid the FAA issue by requiring arbitration 

under state arbitration acts have also been unsuccessful. See, e.g., c.R. Eng., 325 F. Supp. at 
1260. 

73. [d. 
74. See, e.g., Ledar Transport, 2000 WL 33711271, at *4-*11; Central Transport, 1988 WL 

225559, at *1-*4. 
75. See, e.g., Renteria v. K & R Transp., Inc., No. 98-0290 MRP, 2003 WL 24053772, at *1-

*2 (C.D. Cal. Feb. 11, 2003). This position is more consistent with prior ICC cases. See, e.g., Dart 
Transit, 9 1.C.C.2d at 702. 



HeinOnline -- 32 Transp. L.J. 158 2004-2005

158 Transportation Law Journal [Vol. 32:147 

concluded based on a voluntary settlement or bankruptcy. It is therefore 
difficult to predict the future direction OOIDA litigation. 

It is clear, however, that OOIDA litigation has confirmed the high 
cost and time expense of litigation. It also raises the issue as to whether 
court resolution was an effective medium to resolve leasing disputes in 
this instance, when the possibility of a single, or a minimal number of, 
administrative decisions might have more economically and effectively 
resolved common issues raised for both the parties and the industry. 
Apart from the expense, it is also clear that confusing results have and 
will continue to arise because of OOIDA lawsuits filed in diverse jurisdic
tions, leading to different results and engendering continued litigation.76 

OOIDA litigation has caused industry participants to review their 
practices, procedures, and lease documents. In due time, it may assure 
compliance with the Leasing Regulations. It should also raise the ques
tion as to whether the Leasing Regulations should be modified or clari
fied to resolve some of the issues which have arisen due to the numerous 
and significant changes which have occurred in the motor carrier industry 
since their last promulgation. 

76. A U.S. Supreme Court decision or decisions might be needed to resolve the diverse 
lower court decisions, but these cases are not the type of cases the U.S. Supreme Court would 
normally address. A more-feasible route to resolve the problem of diverse views would appear 
to be for the FMCSA to reverse the position FHWA has taken and accept jurisdiction of a 
significant case and/or rewrite the Leasing Regulations to resolve the confusion which now 
exists. 
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Apart from the expense, it is also clear that confusing results have and 
will continue to arise because of OOIDA lawsuits filed in diverse jurisdic
tions, leading to different results and engendering continued litigation.76 

OOIDA litigation has caused industry participants to review their 
practices, procedures, and lease documents. In due time, it may assure 
compliance with the Leasing Regulations. It should also raise the ques
tion as to whether the Leasing Regulations should be modified or clari
fied to resolve some of the issues which have arisen due to the numerous 
and significant changes which have occurred in the motor carrier industry 
since their last promulgation. 

76. A U.S. Supreme Court decision or decisions might be needed to resolve the diverse 
lower court decisions, but these cases are not the type of cases the U.S. Supreme Court would 
normally address. A more-feasible route to resolve the problem of diverse views would appear 
to be for the FMCSA to reverse the position FHWA has taken and accept jurisdiction of a 
significant case and/or rewrite the Leasing Regulations to resolve the confusion which now 
exists. 
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Private Rights of Action to Enforce the Truth-in
Leasing Regulations in Court 

James C. Sullivan* 

I. INTRODUCTION 

Since the enactment of the Interstate Commerce Commission Termi
nation Action of 1995 ("ICCTA"), 49 U.S.c. § 10101 et seq., owner-oper
ators have sought to enforce alleged violations of the Truth-in-Leasing 
regulations, title 49, part 376 of the Code of Federal Regulations, in court, 
asserting private rights of action under 49 U.S.c. § 14704(a)(1) and (2).1 
In Owner-Operator Independent Drivers Association v. New Prime, Inc., 
the Eighth Circuit ruled that 49 U.S.C. § 14704(a)(1) and (2) create a 
private right of action for owner-operators to seek injunctive relief and 
damages.2 Several district courts have since adopted the reasoning of 
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Kansas City, Missouri, and practices in the areas of transportation law, labor and employment 
litigation, and business/commercial litigation. Mr. Sullivan has extensive experience in handling 
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successfully represented trucking companies throughout the country in federal and state courts 
in matters ranging from single injury auto liability claims to complex class action litigation. He 
earned his bachelor's degree in business administration from the University of Kansas in 1987 
and his law degree from the University of Missouri-Kansas City in 1990, where he was a member 
of the American Bar Association, the Lawyers Association of Kansas City and the Kansas City 
Metropolitan Bar Association, where he served on the executive committee of the Young 
Lawyers Section. 

1. See, e.g., Owner Operator Indep. Drivers Ass'n v. New Prime, 192 F.3d 778 (8th Cir. 
1999). 

2. [d. at 784-85. 
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New Prime, rejecting the carriers' arguments that actions to enforce the 
Truth-in-Leasing regulations must first be filed with the Federal Motor 
Carrier Safety Administration ("FMCSA"),3 

This article examines the statutory language on which the federal 
courts have relied in finding that 49 U.S.c. § 14704 creates a private right 
of action for owner-operators to seek injunctive relief and damages ab
sent action by the FMCSA in the first instance. Moreover, this article 
examines the language of 49 U.s.c. § 14705, wherein Congress enacted 
the statute of limitations for the various private rights of action created 
by 49 U.S.C. § 14704, and the application of section 14705 to owner-oper
ator suits to enforce the Truth-in-Leasing regulations. 

II. PRIVATE RIGHTS OF AcrION TO ENFORCE THE 

TRUTH-IN-LEASING REGULATIONS 

A. CONGRESSIONAL INTENT 

Owner-operators have relied upon 49 U.S.c. § 14704(a)(1) and (2) 
to support their private actions to enforce the Truth-in-Leasing regula
tions. These provisions provide as follows: 

Rights and remedies of persons injured by carriers or brokers 
(a) In general.-

(1) Enforcement of order.-A person injured because a carrier or bro
ker providing transportation or service subject to jurisdiction under 
chapter 135 does not obey an order of the Secretary or the Board, as 
applicable, under this part, except an order for the payment of money, 
may bring a civil action to enforce that order under this subsection. A 
person may bring a civil action for injunctive relief for violations of sec
tions 14102 and 14103. 
(2) Damages for violations.-A carrier or broker providing transporta
tion or service subject to jurisdiction under chapter 135 is liable for dam
ages sustained by a person as a result of an act or omission of that carrier 
or broker in violation of this part.4 

The plain language of this provision alone does not indicate that 
Congress intended to create a private right of action, but rather that it 
intended that the Secretary or the FMCSA have exclusive jurisdiction to 
review alleged violations of the Truth-in-Leasing regulations. First, sub-

3. See, e.g., Owner-Operator Indep. Drivers Ass'n v. CR. Eng., Inc., 325 F. Supp. 2d 1252, 
1264 (D. Utah 2004); Owner-Operator Indep. Drivers Ass'n v. Landstar Sys., Inc., No. 3:02-CV-
1005-J-25HTS, 2003 WL 23941713, at *2 (M.D. Fla. Sept. 30, 2003); Owner-Operator Indep. 
Drivers Ass'n v. Swift Transp., 288 F. Supp. 2d 1033, 1035 n.3 (D. Ariz. 2003); Owner-Operator 
Indep. Drivers Ass'n v. Mayflower Transit, Inc., 161 F. Supp. 2d 948, 955 (S.D. Ind. 2001); but see 
Renteria v. K & R Transp., Inc., No. 98 CV 290 MRP, 1999 WL 33268638, at *6 (CD. Cal. Feb. 
23, 1999) ("The Court ... finds that there is no private cause of action under the ICCTA for 
damages without first obtaining an agency order."). 

4. 49 U.S.C § 14704(a)(I), (2) (1994). 
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section (a)(l) by its plain terms is limited to enforcement of an "order" of 
the Secretary or the FMCSA, which is supported by its title, "Enforce
ment of Order."s Further, subsection (a)(l) provides for a private right of 
action only when a defendant refuses to "obey an order of the Secretary 
or ... Board" and further provides that the civil action is only "to enforce 
that order."6 

The question then becomes whether Congress intended that the leas
ing regulations should somehow be considered an order. If Congress in
tended to create a private right to sue for violations of both orders and 
regulations, it could have done so, as it did in section 14702(a)(2), where 
it specifically empowered the Secretary (or the FMCSA) to bring a civil 
action "to enforce this part, or a regulation or order of the Secretary."7 
Many cases have recognized that a regulation is not to be considered an 
order where a statute specifically provides for a private right of action to 
enforce only an order. For example, in Mallenbaum v. Adelphia Commu
nications Corp., plaintiffs attempted to bring an action under the Federal 
Communications Act, 47 U.S.c. § 401(b), a provision similar to sec
tion 14704(a), for alleged violations of a regulation promulgated by the 
Federal Communications Commission ("FCC").8 In relevant part, sec
tion 401 (b) provides that, "[i]f any person fails or neglects to obey any 
order of the Commission other than for the payment of money, ... any 
party injured thereby ... may apply to the appropriate district court of 
the United States for the enforcement of such order."9 The Third Circuit 
affirmed the dismissal of the action for failure to state a claim because a 
regulation is not an order under section 401(b).10 

The second sentence of section 14704 (a)(l) clearly creates a private 
right of action to seek injunctive relief, but again, the language of the 
statute when read as a whole limits such actions.ll The entire subsec
tion (a)(l) is titled "Enforcement of Order," and, thus, the second sen
tence should be construed to simply grant a right to seek injunctive relief 

5. See Almendarez-Torres v. United States, 523 U.S. 224, 234 (1998) (quoting Bhd. of R.R. 
Trainmen v. Baltimore & O.R. Co., 331 U.S. 519, 528-29 (1947» (" '[T)he title of a statute and 
the heading of a section' are 'tools available for the resolution of a doubt' about the meaning of 
a statute."). 

6. 49 U.S.C. § 14704(a)(1) (emphasis added). 
7. [d. § 14704(a)(2) (emphasis added). 
8. Mallenbaum v. Adelphia Commc'ns Corp., 74 F.3d 465, 467 (3d Cir. 1996). 
9. 47 U.S.c. § 401(b) (2000) (emphasis added). 

10. Mallenbaum, 74 F.3d at 467; see also New Eng. Tel. & Tel. Co. v. Pub. Utils. Comm'n, 
742 F.2d 1, 9 (1st Cir. 1984) (holding that "private parties could not use § 401(b) of the Commu
nications Act to enforce an FCC rule because the word 'order' in that section does not include 
agency rules .... "); PBW Stock Exch., Inc. v. SEC, 485 F.2d 718, 730 (3d Cir. 1973) (rejecting the 
contention that "a clearly quasi-legislative exercise of power should be subjected to review under 
the provisions set up exclusively for review of adjudicatory orders of the FCC."). 

1l. 49 U.S.c. § 14704(a)(1). 
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from a court in conjunction with the private party's complaint seeking 
enforcement of the FMCSA's order when the carrier has violated 
49 U.S.c. §§ 14102 to 14103, the provisions empowering the Secretary to 
regulate the contractual relationships between owner-operators and mo
tor carriers.12 

By its express wording, 49 U.S.c. § 14704(a)(2) also does not provide 
for a private right of action. Subsection (a)(2) states that a carrier or bro
ker "is liable for damages" if the carrier or broker violates "this part."13 
Reading subsections (a)(l) and (2) together, the statutory language alone 
creates a private right of action for damages only after the carrier violates 
an order issued by the FMCSA.14 Subsection (a)(l) provides for the right 
of action in such an instance and subsection (a)(2) allows for the recovery 
of damages. IS 

In seeking this interpretation, the carriers have sought the same in
terpretation of section 14704, which governs actions against motor carri
ers, as that given to 49 U.S.c. § 11704, which uses nearly identical 
language to set forth actions against rail carriers. In DeBruce Grain, Inc. 
v. Union Pacific Railroad Company, the Eighth Circuit discussed this par
allel provision of the ICCTA.16 In its discussion of section 11704, the 
court in DeBruce did not discuss any private right of action to enforce 
agency regulationsP Instead, it limited its discussion of remedies to the 
enforcement of agency orders and excess tariff claims: 

In 1995 Congress passed the Interstate Commerce Commission Termination 
Act under which the STB replaced the Interstate Commerce Commission 
(ICC) as the regulatory agency for rail transportation. Application can be 
made to the STB by disappointed shippers for emergency orders similar to 
injunctions, 49 U.S.c. § 721(b)(4), and for damages, 49 U.S.c. § 11704 .... 
Federal court jurisdiction exists over claims for violations of STB orders and 
for charges that are in excess of the applicable rate. IS 

The district court in DeBruce had reached the same conclusion. It held, in 
a part of its opinion not reached or discussed by the Eighth Circuit, that 
49 U.S.c. § 11704, the parallel rail provision of the ICCTA, did not au
thorize private actions to enforce agency regulations.19 

12. See Almendarez-Torres, 523 U.S. at 234 (quoting Bhd. of R.R. Trainmen v. Baltimore & 
O.R. Co., 331 U.S. 519, 528-29 (1947» (" '[T]he title of a statute and the heading of a section' are 
'tools available for the resolution of a doubt' about the meaning of a statute."). 

13. 49 U.S.c. § 14704(a)(2). 
14. [d. § 14704(a)(I), (2). 
15. [d. 
16. DeBruce Grain, Inc., v. Union Pac. RR Co., 149 F.3d 787, 788 (8th Cir. 1998). 
17. [d. at 788. 
18. [d. (citing 49 U.S.C. §§ 702, 11704) (emphasis added). 
19. DeBruce Grain, Inc., v. Union Pac. RR., 983 F. Supp. 1280,1284 (W.D. Mo. 1997), affd 

on other grounds, 149 F.3d 787 (8th Cir. 1998). The Eighth Circuit's opinion in DeBruce did not 
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In New Prime, the Eighth Circuit largely rejected the statutory inter
pretation discussed above and found that 49 U.S.c. § 14704(a)(1) and (2) 
create a private right of action for injunctive relief and damages even if 
the claimant does not first go to the agency for relief.20 In reaching its 
conclusions, the court went beyond the statutory language itself and re
lied heavily upon the statute's legislative history.21 In so doing, the court 
noted various "linguistic imperfections and inconsistencies" in sec
tion 14704 and acknowledged "to being rather mystified by the inconsis
tent language used in the [ICCTA's] various enforcement provisions."22 

While the Eighth Circuit agreed that the first sentence of sec
tion 14704(a)(1) does not create a private right of action, the court found 
that the second sentence, which provides that a party "may bring a civil 
action for injunctive relief for violations of section 14102[,]"23 does create 
such a right.24 The court found that, by referring to section 14102, Con
gress must have intended that claimants can pursue injunctive relief to 
enforce the leasing regulations because section 14102 itself "contains no 

affirm the district court's holding on exclusive jurisdiction. It instead held that the Surface Trans
portation Board had primary jurisdiction to consider the carrier's claims, and affirmed the dis
missal of the private claim on that basis alone. Thus, the Eighth Circuit did not need to reach the 
issue of exclusive jurisdiction in DeBruce. But, as noted above, it nevertheless appeared to char
acterize the parallel ICCTA rail provision as allowing a private right of action to enforce agency 
orders, not regulations. DeBruce, 149 F.3d at 789-90. See also Mich. S. R.R. Co. v. Branch & 
St. Joseph Counties Rail Users Ass'n, 287 F.3d 568, 574 (6th Cir. 2002) (dismissing case involving 
alleged failure to obtain certificate of operation required by ICCTA because "none of the 
ICCTA provisions cited by [plaintiffs] provid[ed] for a private cause of action .... "); City of 
Laredo v. Tex. Mexican Ry. Co., 935 F. Supp. 895, 898 (S.D. Tex. 1996) (citing 49 U.S.c. 
§§ 11704(c)(1), 11705(a), (e), and 11706(d)) (reading the parallel ICCTA rail carrier provisions 
as allowing a party to file suit in federal court "only to enforce an order of the Board, to recover 
overcharges or to recover under a bill of lading. "). 

20. New Prime, 192 F.3d at 785. 
21. /d. 
22. [d. 
23. 49 U.S.C. § 14704(a)(1). 49 U.S.C. § 14102, at least in part, was the basis on which the 

Interstate Commerce Commission promulgated the Truth-in-Leasing regulations. In relevant 
part, section 14102 provides as follows: 

(a) General Authority of Secretary. The Secretary may require a motor carrier provid
ing transportation subject to jurisdiction under subchapter I of chapter 135 that uses 
motor vehicles not owned by it to transport property under an arrangement with an
other party to-
(1) make the arrangement in writing signed by the parties specifying its duration and 
the compensation to be paid by the motor carrier; 
(2) carry a copy of the arrangement in each motor vehicle to which it applies during the 
period the arrangement is in effect; 
(3) inspect the motor vehicles and obtain liability and cargo insurance on them; and 
(4) have control of and be responsible for operating those motor vehicles in compliance 
with requirements prescribed by the Secretary on safety of operations and equipment, 
and with other applicable law as if the motor vehicles were owned by the motor carrier. 

49 U.S.C. § 14102 (1994). 
24. New Prime, 192 F.3d at 783-85. 
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alleged failure to obtain certificate of operation required by ICCTA because "none of the 
ICCTA provisions cited by [plaintiffs] provid[ed] for a private cause of action .... "); City of 
Laredo v. Tex. Mexican Ry. Co., 935 F. Supp. 895, 898 (S.D. Tex. 1996) (citing 49 U.S.c. 
§§ 11704(c)(1), 11705(a), (e), and 11706(d)) (reading the parallel ICCTA rail carrier provisions 
as allowing a party to file suit in federal court "only to enforce an order of the Board, to recover 
overcharges or to recover under a bill of lading. "). 

20. New Prime, 192 F.3d at 785. 
21. /d. 
22. [d. 
23. 49 U.S.C. § 14704(a)(1). 49 U.S.C. § 14102, at least in part, was the basis on which the 

Interstate Commerce Commission promulgated the Truth-in-Leasing regulations. In relevant 
part, section 14102 provides as follows: 

(a) General Authority of Secretary. The Secretary may require a motor carrier provid
ing transportation subject to jurisdiction under subchapter I of chapter 135 that uses 
motor vehicles not owned by it to transport property under an arrangement with an
other party to-
(1) make the arrangement in writing signed by the parties specifying its duration and 
the compensation to be paid by the motor carrier; 
(2) carry a copy of the arrangement in each motor vehicle to which it applies during the 
period the arrangement is in effect; 
(3) inspect the motor vehicles and obtain liability and cargo insurance on them; and 
(4) have control of and be responsible for operating those motor vehicles in compliance 
with requirements prescribed by the Secretary on safety of operations and equipment, 
and with other applicable law as if the motor vehicles were owned by the motor carrier. 

49 U.S.C. § 14102 (1994). 
24. New Prime, 192 F.3d at 783-85. 
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mandates or prohibitions. "25 The court also rejected that this provision be 
limited to injunctive relief to enforce agency orders, relying on legislative 
history that provides "that private actions brought to enforce the 'leas
ing ... rules may also seek injunctive relief.' "26 

The Eighth Circuit also found that section 14704(a)(2) creates a pri
vate action for damages.27 Again, the court relied heavily upon the stat
ute's legislative history.28 The court referenced the Conference Report, 
which states that section 14704(a)(2) "'provides for private enforcement 
of the provisions of the Motor Carrier Act in court . . . . The ability to 
seek injunctive relief for motor carrier leasing ... violations is in addition 
to and does not in any way preclude the right to bring civil actions for 
damages for such violations."'29 Ultimately, the court concluded that sec
tion 14704(a) "authorizes private actions for damages and injunctive re
lief to remedy at least some violations of the Motor Carrier Act and its 
implementing regulations. "30 

Notably, the court in New Prime refused to pass upon the carriers' 
argument that "the leasing regulations on which the Owner-Operators 
rely, 49 c.F.R. §§ 376.12(i) & (k), go beyond the scope of § 14102(a) and 
therefore may not be enforced by a private action for injunctive relief 
under § 14704(a)(1)."31 In response to this argument, the court stated, 
"[t]here is a simple answer to this contention - it is not part of the juris
dictional issues before US."32 Thus, whether all of the Truth-in-Leasing 
regulations fall within the private right of action created by section 14704 
remains to be further litigated. 

Jurisdiction in federal court to hear claims of alleged violations of the 
Truth-in-Leasing regulations appears to have taken hold. Since the deci
sion in New Prime, several district courts that have reviewed jurisdiction 
to hear claims of alleged violations of the Truth-in-Leasing regulations 
have found that section 14704(a) creates a private right of action.33 New 
Prime, however, is the only circuit court of appeals decision to decide the 
Issue. 

25. [d. at 784. 
26. [d. at 784 & n.3 (quoting H.R. REp. No. 104-422, at 221 (1995) (Conf. Rep.), as reprinted 

in 1995-2 U.S.CAN.N. 850, 906-07). 
27. [d. at 785. 
28. [d. 

29. [d. (quoting H.R. REP. No. 104-422). 
30. [d. 

31. [d. at 784. 
32. [d. 

33. See, e.g., Fitzpatrick v. Morgan S., Inc., 261 F. Supp. 2d 978, 980 (W.D. Tenn. 2003); 
Owner-Operator Indep. Drivers Ass'n v. Mayflower Transit, Inc., 161 F. Supp. 2d 948, 953-55 
(S.D. Ind. 2001). 
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B. ApPLICATION OF THE TRUTH-IN-LEASING REGULATIONS BY 

DISTRICT COURTS 

165 

Since the enactment of the ICCTA, numerous class action cases have 
been filed against motor carriers under section 14704(a), challenging their 
compliance with the Truth-in-Leasing regulations.34 The charges raised in 
many instances seek over-reaching interpretations of the leasing regula
tions never passed upon by either the Interstate Commerce Commission 
("ICC") prior to its demise or by the Department of Transportation 
("DOT") or FMCSA since.35 For instance, owner-operators have chal
lenged the carriers' practice of marking up products and services sold to 
owner-operators even if the mark-up is fully disclosed and the price 
charged to the owner-operators is below the market price for such items. 
Litigating these issues on a case-by-case basis in district courts not only 
creates a significant risk of inconsistent application of the regulations on 
motor carriers, but also imposes an undue burden upon the courts in de
ciding complex issues unique to the trucking industry. Such issues have 
traditionally been resolved by agencies with specialized knowledge in 
such matters. 

Motor carriers have requested that the courts apply the doctrine of 
primary jurisdiction to refer the matter to the agency charged with en
forcing the regulations.36 Referral to an administrative body under this 
doctrine is appropriate when it is "better equipped than courts by special
ization [and] by insight gained through experience .... "37 "Uniformity 
and consistency in the regulation of business entrusted to a particular 
agency" is one of the key factors when deciding whether an agency is 
better suited to decide a particular question.38 

In New Prime, the district court had dismissed the owner-operators' 
claims based upon the doctrine of primary jurisdiction.39 During the pen
dency of the appeal of that issue, the owner-operators filed an ex parte 
petition with the Federal Highway Administration ("FHWA"), seeking a 
review of the carrier's compliance with the leasing regulations.40 The 
FHWA denied the owner-operators' petition, stating that the issues 
presented in the petition were within the competence of the district court 

34. See, e.g., Owner-Operator lndep. Drivers Ass'n v. Swift Transp. Co., 367 F.3d 1108, 
1109-10 (9th Cir. 2004); Mayflower Transit, 161 F. Supp. 2d at 953-55. 

35. See id. 
36. New Prime, 192 F.3d at 785; Mayflower Transit, 161 F. Supp. 2d at 956. 
37. Far East Conference v. United States, 342 U.S. 570,574-75 (1952). 
38. Id.; see also Hawaiian Tel. Co. v. Pub. Util. Comm'n, 827 F.2d 1264, 1272 (9th Cir. 1987) 

(applying the doctrine of primary jurisdiction helps "to prevent substantially inconsistent appli
cation of FCC rules and serious judicial encroachment on FCC responsibilities."); In re Long 
Distance Telecomms. Litig., 831 F.2d 627, 629-30 (6th Cir. 1987). 

39. New Prime, 192 F.3d at 780. 
40. Id. at 780-781. 
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and had previously been addressed by the agency charged with enforcing 
the regulations.41 The FHWA also stated that it "will generally decline to 
exercise its primary jurisdiction with regard to court referrals involving 
violations of part 376."42 In New Prime, the Eighth Circuit refused to 
review the findings of the FHWA, stating that "[w]hen the agency de
clines to provide guidance or to commence a proceeding that might obvi
ate the need for judicial action, '[t]he court [can] then proceed according 
to its own light.' "43 

Despite the FHWA's stated position, the current environment of 
owner-operator litigation poses vastly different issues than those 
presented to it in its prior ruling. The FHWA's prior decision was moti
vated in large part on its determination that the issues presented had pre
viously been decided by the ICC.44 As mentioned above, the owner
operators are seeking interpretations of the leasing regulations never con
sidered by the agency.45 The FMCSA should undertake review of allega
tions that attempt to expand the breadth of the leasing regulations m 
order to ensure consistency of application. 

III. STATUTE OF LIMITATIONS FOR PRIVATE RIGHTS OF ACTION TO 

ENFORCE THE TRUTH-IN-LEASING REGULATIONS 

In conjunction with the motor carrier enforcement provisions of sec
tion 14704, Congress enacted section 14705 to establish statutes of limita
tion on those rights of action.46 However, upon close examination, 
section 14705 appears to contain no statute of limitations for private 

41. Petition for Declaratory Order Regarding Application of Federal Motor Carrier Truth
in-Leasing Regulations, 63 Fed. Reg. 31827, 31829 (Dep't of Transp. June 10, 1998). 

42. /d. at 31828-29. 
43. New Prime, 192 F.3d at 785-86 (quoting Atchison, Topeka and Santa Fe Ry. v. Aircoach 

Transp. Ass'n, 253 F.2d 877, 886 (D.C. Cir. 1958». The court in New Prime further found the 
carrier was not adversely affected by the FHWA's "notice ruling" because it did not constitute 
an "adjudication." Id. at 786. 

44. Id. at 781. 
45. See, e.g,. Swift Transp., 367 F.3d at 1109-10; Mayflower Transit, 161 F. Supp. 2d at 953-

55. 
46. 49 U.S.c. § 14705, limitations on actions by and against carriers, provides in relevant 

part: 
(a) In general.-A carrier providing transportation or service subject to jurisdiction 
under chapter 135 must begin a civil action to recover charges for transportation or 
service provided by the carrier within 18 months after the claim accrues. 
(b) Overcharges.-A person must begin a civil action to recover overcharges within 18 
months after the claim accrues. If the claim is against a carrier providing transportation 
subject to jurisdiction under chapter 135 and an election to file a complaint with the 
Board or Secretary, as applicable, is made under section 14704(c)(I), the complaint 
must be filed within 3 years after the claim accrues. 
(c) Damages.-A person must file a complaint with the Board or Secretary, as applica
ble, to recover damages under section 14704(b) within 2 years after the claim accrues. 

49 U.S.c. § 14705 (2000). 
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rights of action to enforce the leasing regulations. There is only one limi
tations period for damages actions under section 14704, and that period is. 
two years. 

Damages.-A person must file a complaint with the [Surface Transportation] 
Board or Secretary, as applicable, to recover damages under sec
tion 14704(b) within 2 years after the claim accrues.47 

Although this subsection appears on its face to provide for a two-year 
limitations period for plaintiffs' claims, the question is somewhat more 
complicated. As discussed above, claims for damages for alleged viola
tions of the leasing regulations are authorized, not by section 14704(b), 
but by section 14704(a)(2).48 There is thus an ambiguity in the statute. 
The question becomes whether "claims for damages" under sec
tion 14704(a), the only section authorizing such damages claims, are gov
erned by the two-year statute, or whether there is no limitation statute 
governing plaintiffs' claims. 

As acknowledged by both the agency enforcing the statute and the 
original sponsor of the legislation, the statute contains a scrivener's er
ror.49 The provision authorizing owner-operators claims was originally in
tended to be codified in subsection (b) of section 14704, not 
subsection (a), where it was mistakenly placed when the statute was 
enacted.50 

A. STATUTE OF LIMITATIONS: CONGRESSIONAL INTENT 

The limitations period in section 14705(c) applies only to recovery of 
"damages" in cases brought under "section 14704(b )."51 But, as currently 
codified, section 14704(b) pertains only to overcharges, not damages, 52 
and an eighteen-month limitations period for overcharge claims already 
exists at 49 U.S.c. § 14705(b).53 Therefore, under a literal reading of the 
statute, there are two conflicting statutes of limitations for overcharge 
claims, and no limitation period for damage claims not related to 
overcharges. 54 

47. 49 V.S.C § 14705(c) (emphasis added). 
48. [d. § 14704(a)(2), (b). 
49. See H.R REP. No. 104-311, at 121 (1995) (Conf. Rep.), as reprinted in 1995 

U.S.CCA.N. 793, 833. 
50. See id.; see also 49 V.S.C § 11705(c) (1994) ("A person must file a complaint with the 

Board to recover damages under section 11704(b) of this title within 2 years after the claim 
accrues." (emphasis added»; id. § 15905(c) ("A person must file a complaint with the Board to 
recover damages under section J5904(b)(2) within 2 years after the claim accrues." (emphasis 
added». 

51. [d. § 14705(c). 
52. [d. § 14704(b). 
53. [d. § 14705(b). 
54. See id. §§ 14704(b), 14705(b), (c). 
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In short, section 14704 contains a drafting error. The language con
tained in section 14704(a)(2), pertaining to damages actions, was origi
nally intended to be codified at section 14704(b ).55 The legislative history 
of the Act confirms that the language contained in § 14704(a)(2) should 
properly have been codified as section 14704(b )(2). The ICCTA Confer
ence Report succinctly describes the purpose of section 14705: "This sec
tion preserves the current relevant statutes of limitation for bringing court 
suits by or against carriers and makes the time limits uniform for all types 
of traffic."56 Because the then "current" limitations statute for damages 
actions against rail and water carriers was two years, Congress plainly 
intended for the same two-year limitations statute to apply in actions 
against motor carriers. 57 

Under the Act, similar actions for damages against other types of 
traffic were preserved, and are subject to a two-year statute of limita
tions.58 The Conference Report's statement that the Act was intended to 
make limitations periods "uniform for all types of traffic" compels the 
conclusion that a two-year statute was meant to apply to damage claims 
against motor carriers as well.59 

Moreover, the structure of the Act suggests the same result. Both the 
rail carrier and pipeline carrier provisions of the Act contain language 
authorizing damages actions in subsections marked (b) rather than (a).60 
The action for damages against motor carriers is the statutory anomaly in 
that the action is provided for under subsection (a), at sec
tion 14704(a)(2), rather than under subsection (b), as it is with rail and 
pipeline carriers.61 In all other material respects, the sister statutes to the 
motor carrier statute are identica1.62 Significantly, these sister statutes 
contain two-year limitations periods for actions for damages.63 The doc
trine of in pari materia thus also supports the conclusion that actions for 
damages against motor carriers are subject to a two-year limitations pe-

55. See H.R. REP. No. 104-311, at 121; 49 U.S.c. § 11705(c); 49 U.S.C. § 15905(c). 

56. H.R. REP. No. 104-311, at 121. 

57. See id.; see also 49 U.S.c. § 11705(c) (1994) (codifying a two-year statute of limitations 
to actions for damages against rail carriers); 49 U.S.C. § 15905(c) (1994) (codifying a two-year 
statute of limitations to actions for damages against pipe line carriers). 

58. See 49 U.S.c. §§ 11705(c); 15905(c). 

59. H.R. REP. No. 104-311, at 121. 

60. Compare 49 U.S.c. § 15904(b)(2) (authorizing damages actions) and 49 U.S.C. 
§ 11704(b) (authorizing damages actions) with 49 U.S.C. § 14704(b) (authorizing liability and 
damages for overcharges only.). 

61. Compare 49 U.S.C. § 15904(b)(2) and 49 U.S.c. § 11704(b) with 49 U.S.c. 
§ 14704(a)(2). 

62. See 49 U.S.c. §§ 11704-05, 14704-05, 15904-05. 

63. [d. §§ 11705( c), 15905( c). 
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55. See H.R. REP. No. 104-311, at 121; 49 U.S.c. § 11705(c); 49 U.S.C. § 15905(c). 

56. H.R. REP. No. 104-311, at 121. 

57. See id.; see also 49 U.S.c. § 11705(c) (1994) (codifying a two-year statute of limitations 
to actions for damages against rail carriers); 49 U.S.C. § 15905(c) (1994) (codifying a two-year 
statute of limitations to actions for damages against pipe line carriers). 

58. See 49 U.S.c. §§ 11705(c); 15905(c). 

59. H.R. REP. No. 104-311, at 121. 

60. Compare 49 U.S.c. § 15904(b)(2) (authorizing damages actions) and 49 U.S.C. 
§ 11704(b) (authorizing damages actions) with 49 U.S.C. § 14704(b) (authorizing liability and 
damages for overcharges only.). 

61. Compare 49 U.S.C. § 15904(b)(2) and 49 U.S.c. § 11704(b) with 49 U.S.c. 
§ 14704(a)(2). 

62. See 49 U.S.c. §§ 11704-05, 14704-05, 15904-05. 

63. [d. §§ 11705( c), 15905( c). 
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riod.64 "When a statute is a part of a larger Act ... , the starting point for 
ascertaining legislative intent is to look to other sections of the Act in pari 
materia with the statute under review."65 There can be no other conclu
sion but that section 14704 contains a drafting error, and that the action 
for damages belongs in section 14704(b) rather than in sec
tion 14704(a)(2). Thus, the two-year limitations statute of sec
tion 14705(c) must apply in the present case. 

The Act's legislative history tells the same story and confirms that a 
drafting error occurred. On November 6, 1995, when House Bill 2539 was 
reported to the House of Representatives from the Committee on Trans
portation and Infrastructure, the action for non-overcharge damages was 
found where it was obviously intended to be, in section 14704(b)(2).66 In 
fact, as reported to the House on that date, section 14704 did not even 
contain an (a)(2).67 

But somewhere between November 6 and November 14, just eight 
calendar days after the bill was reported to the House, the measure with 
the drafting error was called up for consideration by special rule in the 
House.68 The measure was considered and passed.69 No reference is 
made in the legislative history of the statute concerning this significant 
change, which moved the action for damages from subsection (b )(2) to 
subsection (a)(2), nor was this change made by any amendment.70 Given 
the havoc this change plays with the statutory scheme of section 14705 
and given that the original bill reported to the House did not have this 
change, this change can only be ascribed to a drafting or scrivener's error. 
Thus, the two-year limitations statute of section 14705( c) must apply to 
actions for damages.71 

The fact that House Bill 2539 as passed contains a drafting error is 
confirmed by a review of Senate Bill 1396. When Senate Bill 1396 was 

64. See United States v. Morison, 844 F.2d 1057, 1064 (4th Cir. 1988) (citing Erlenbaugh v. 
United States, 409 U.S. 239, 244-47 (1972)). 

65. [d. 
66. ICC Termination Act of 1995, H.R. 2539, 104th Congo § 14704(b)(2) (1995). 
67. [d. § 14704. 
68. See H.R. 2539, Bill Summary & Status for the 104th Congress, http://thomas.loc.gov (fol

low "Search Bills and Resolutions;" then select "Summary and Status Information about Bills 
and Resolutions;" then select "Bill Number;" then enter "H.R. 2539" into the "Enter Search" 
field; then select the "104th Congress;" then select "Search;" then select "CRS Summary."). 

69. [d. 
70. [d. 
71. See Hughey v. JMS Dev. Corp., 78 F.3d 1523, 1529 (11th Cir. 1996) ("Courts will not 

foolishly bind themselves to the plain language of a statute where doing so would 'compel an 
odd result."') (quoting Green v. Bock Laundry Mach. Co., 490 U.S. 504, 509 (1989)); Mylan 
Pharms., Inc. v. Henney, 94 F. Supp. 2d 36, 55 (D.D.C. 2000) ("Courts must follow the plain 
meaning of the statutory text, except when the text suggests an absurd result or a scrivener's 
error. ") (citations omitted). 
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introduced in the Senate, the action for damages was found in sec
tion 14704(b )(2).72 In fact, as reported to the Senate, section 14704 did 
not contain an (a)(2).73 Later, when the Senate adopted the House ver
sion of the Bill in lieu of Senate Bill 1396, no reference was made to the 
change in placement of the section 14704 damage action.74 

The district court in Fitzpatrick v. Morgan Southern, Inc., recognized 
the above problems, stating it "would not invoke a rule recognizing a 
scrivener's error to modify enacted statutory text absent an extraordina
rily convincing justification. In this case, the Court believes such a justifi
cation exists. "75 The court recognized that "the legislative history of the 
ICCTA shows that the structure of [sections] 14704 and 14705 is at odds 
with the purpose of the statute for several reasons. "76 The court carefully 
analyzed the legislative history of the scrivener's error, and ruled that the 
two-year statute of limitations applied because: (1) the legislative history 
showed that Congress intended to preserve the statute of limitations of 
the ICCTA's predecessor statute; (2) parallel limitation provisions apply
ing to rail and pipeline carriers is two years; (3) section 14705 was not 
amended to reflect the change in section 14704; and (4) Congress acted 
hastily in passing the provisions involved.77 

B. THE SURFACE TRANSPORTATION BOARD's RECOGNITION OF THE 

DRAFTING ERROR 

The agency charged with enforcing the statute, the Surface Transpor
tation Board ("STB"), has already found a reasonable solution to the 
statute's ambiguity. The STB is an agency charged with enforcing the 
ICCTA.78 In National Association of Freight Transportation Consultants, 
Inc. - Petition for Declaratory Order, the STB specifically recognized that 
the language contained in section 14704(a)(2) of the statute was mis
placed.79 In interpreting the statute, the STB noted an "apparent techni
cal error" in the statute and determined that the right to recover damages 

72. Interstate Commerce Commission Sunset Act of 1995, S. 1396, 104th Congo 
§ 14704(b)(2) (1995). 

73. [d. § 14704. 
74. See S. 1396. Bill Summary & Status for the 104th Congress, http://thomas.loc.gov (follow 

"Search Bills and Resolutions;" then select "Summary and Status Information about Bills and 
Resolutions;" then select "Bill Number;" then enter "S. 1396" into the "Enter Search" field; then 
select the "104th Congress;" then select "Search;" then select "CRS Summary;" then select 
"other summaries;" then select "Indefinitely postponed in Senate."). 

75. Fitzpatrick, 261 F. Supp. 2d at 982. 
76. [d. 
77. [d. at 983-85. 
78. See, e.g., 49 U.S.c. § 14704 (referring to the STB). 
79. Nat'l Ass'n of Freight Transp. Consultants, Inc. - Petition for Declaratory Order, 61 

Fed. Reg. 60140, 60141 (Nov. 26, 1996). 
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under section 14704(a)(2) should have been codified under 
section 14704(b). 

Section 14704(c)(1) authorizes a person to "bring a civil action under subsec
tion (b) [of section 14704] to enforce liability against a carrier or broker 
providing transportation [ ... ] subject to jurisdiction under chapter 135." As 
codified, subsection (b) refers only to tariff overcharges, while the provision 
allowing recovery of damages from carriers is contained in sec
tion 14704(a)(2) (as to which the statute does not expressly authorize a civil 
action). Both the House and Senate bills (H.R. 2539 and S. 1396) that became 
the ICC Termination Act of 1995, however, placed the damages provision in 
subsection (b)(2), as to which the statute does authorize a civil action. Subsec
tion (b) (2), as passed by both Houses, reads as follows: A carrier or broker 
providing transportation or service subject to jurisdiction under chapter 135 of 
this title is liable for damages sustained by a person as a result of an act or 
omission of that carrier or broker in violation of this part. 
Thus, as enacted by Congress, section 14704(c)(1) authorized civil actions 
both for damages and for charges exceeding the tariff rate. Notwithstanding 
the fact that section 14704(b)(2) was misplaced [having been codified as sec
tion 14704(a)(2)J, in our opinion, section 14704(c)(1) was intended to au
thorize a person to bring a civil action against a carrier or broker for 
damages sustained by that person as a result of any act or omission of the 
carrier in violation of Part S, Subchapter IV, of Title 49.80 

Thus, according to the STB's interpretation, the cause of action for 
damages stated in section 14704(a)(2) belongs in section 14704(b), to 
which the two-year limitations statute of section 14705( c) unquestionably 
applies.81 Under Chevron v. Natural Resources Defense Council, Inc., the 
STB's reasonable interpretation of this statute is entitled to deference.82 

In Fitzpatrick, the Western District of Tennessee also noted that the 
STB's opinion about the two-year statute of limitations "carries signifi
cant weight with the Court as the opinion of the agency charged with 
enforcement and regulatory authority under the ICCTA."83 

C. THE COURTS' RELUcrANCE TO CURE THE DRAFTING ERROR 

Despite the clear ambiguity in sections 14704 and 14705, courts have 
been reluctant to correct the defect. As of this writing, two district courts 
have recognized the statutory absurdity in sections 14704 and 14705 and 

80. [d. (emphasis added). 
81. See id. 
82. See generally Chevron v. Natural Res. Def. Council, Inc., 467 U.S. 837, 841-44 (1984); 

see also Love v. Tippy, 133 F.3d 1066, 1069 (8th Cir. 1998) ("It is well-settled that 'if a statute is 
unambiguous the statute governs; if, however, Congress' silence or ambiguity has 'left a gap for 
the agency to fill,' courts must defer to the agency's interpretation so long as it is 'a permissible 
construction of the statute."') (quoting Stinson v. United States, 508 U.S. 36,44 (1993». 

83. Fitzpatrick, 261 F. Supp. 2d at 986 (citing Chevron v. Natural Res. Def. Council, Inc., 
467 U.S. 837, 844 (1984». 
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have found that Congress could only have intended that actions under 
section 14704(a) were intended to be governed by a two year statute of 
limitations.84 Several district courts, however, have found that the ICCTA 
did not contain a statute of limitations for actions to enforce the Truth-in
Leasing regulations, and have instead applied the catch-all four year stat
ute of limitations contained in 28 U.S.c. § 1658(a).85 The issue has not yet 
been addressed by any circuit court of appeals. 

A district court's determination of the statute of limitations, either 
two or four years, has a dramatic impact on the course and ultimate out
come of the litigation. All but one of the cases cited above has been filed 
as a class action.86 As such, the statute of limitations governs not only the 
claims of the named plaintiffs, but the decision will ultimately govern the 
breadth of a class if certified. The breadth of the class will determine what 
claims can be included and what damages can be claimed. Thus, the stat
ute of limitations that governs the action may impact the damages recov
erable twofold. 

D. LEGISLATIVE ACTIONS TO CORRECT THE DRAFTING ERROR 

The conflicting statutory language of sections 14704 and 14705 and 
the conflicts among the courts that have addressed the issue call out for 
legislative action to correct the problem. Indeed, the current administra
tion, with the full support of the DOT, has submitted legislation to do just 
that. 

On May 15, 2003, a bill to correct this scrivener's error was intro
duced to both houses of Congress. The Safe, Accountable, Flexible, and 
Efficient Transportation Equity Act of 2003 ("SAFETEA"), the Bush 
Administration's transportation bill, includes sections 7201(f)(1) and (2) 
that change the ICCTA to make clear that a two-year statute of limita
tions applies.87 The bill notes that the change in the IeCTA is a "techni
cal correction."88 The DOT issued comments about this technical 
correction, stating that SAFETEA's section 7201 

would move subsection (a)(2) of section 14704 ... to subsection (b) of that 

84. Fitzpatrick, 261 F. Supp. 2d at 986; see also Mayflower Transit, 161 F. Supp. 2d at 955 
("[W]e agree with the FHWA and with the Eighth Circuit that 49 U.S.c. § 14704(a) appears on 
its face to provide for a private right of action for damages and injunctive relief by parties injured 
by a carrier." (emphasis added». 

85. 28 U.S.c. § 1658(a) (2000). See, e.g., c.R. Eng., 325 F. Supp. 2d at 1265; Owner·Opera· 
tor Indep. Drivers Ass'n v. Allied Van Lines, Inc., 2005 WL 1269904, at *1 n.5 (N.D. III. May 23, 
2005); Owner· Operator Indep. Drivers Ass'n v. Bulkmatic Transp., 2004 WL 1151555, at *4 
(N.D. III. May 3, 2004). 

86. See id. 
87. See Safe, Accountable, Flexible, and Efficient Transportation Equity Act of 2003, H.R. 

2088, 108th Congo § 1072; S. 1072, 108th Congo § 7201 (2003). 
88. [d. at Subtitle B ("Miscellaneous Technical Corrections to TItle 49"). 
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section ... [because what is now (a)(2)] appeared as subsection (b )(2) in 
both the House and Senate bills that became the ICCTA] .... There is no 
indication in the Conference Report of any intent to substantively alter this 
provision .... Furthermore, the change in placement to subsection (a) made 
certain cross-references invalid.89 

173 

SAFETEA has been stalled in the legislative process apparently due 
to controversial funding provisions unrelated to the correction of the 
scrivener's error. The motor carrier industry should encourage Congress 
to correct this error so that the original intent of actions under section 
14704 is recognized. 

IV. CONCLUSION 

The enforcement of the Truth-in-Leasing regulations in the federal 
courts has and will continue to place a heavy burden on the trucking in
dustry. Motor carriers are faced with court enforcement of regulations 
that are outdated under current industry practices. Moreover, the regula
tions themselves are in many respects vague and confusing. Motor carri
ers have been left to guess as to the meaning of numerous provisions in 
the regulations and are faced with inconsistent enforcement by federal 
courts that have been given little, if any, guidance by the enforcing 
agency. The current position of the FMCSA (previously the FHWA) of 
refusing to hear Truth-in-Leasing claims only exacerbates the problem. 
The FMCSA should revisit certain provisions of the Truth-in-Leasing reg
ulations in light of current industry practices and cure ambiguities, or at 
the very least, exercise its jurisdiction over certain claims in order to pro
vide proper interpretative guidance. 

89. The Safe, Accountable, Flexible and Efficient Transportation Equity Act of 2003 Sec
tion-by-Section Analysis, p. 148 (2003), http://www.fhwa.dot.gov/reauthorizationlsafetea3naly
sis.pdf. A complete copy of the SAFETEA bill and the DOT's comments can be found at http:// 
www.fhwa.dot.gov/reauthorization/safetea.htm. 
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scrivener's error. The motor carrier industry should encourage Congress 
to correct this error so that the original intent of actions under section 
14704 is recognized. 

IV. CONCLUSION 

The enforcement of the Truth-in-Leasing regulations in the federal 
courts has and will continue to place a heavy burden on the trucking in
dustry. Motor carriers are faced with court enforcement of regulations 
that are outdated under current industry practices. Moreover, the regula
tions themselves are in many respects vague and confusing. Motor carri
ers have been left to guess as to the meaning of numerous provisions in 
the regulations and are faced with inconsistent enforcement by federal 
courts that have been given little, if any, guidance by the enforcing 
agency. The current position of the FMCSA (previously the FHWA) of 
refusing to hear Truth-in-Leasing claims only exacerbates the problem. 
The FMCSA should revisit certain provisions of the Truth-in-Leasing reg
ulations in light of current industry practices and cure ambiguities, or at 
the very least, exercise its jurisdiction over certain claims in order to pro
vide proper interpretative guidance. 

89. The Safe, Accountable, Flexible and Efficient Transportation Equity Act of 2003 Sec
tion-by-Section Analysis, p. 148 (2003), http://www.fhwa.dot.gov/reauthorizationlsafetea3naly
sis.pdf. A complete copy of the SAFETEA bill and the DOT's comments can be found at http:// 
www.fhwa.dot.gov/reauthorization/safetea.htm. 
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OOIDA Litigation and the Arbitration of Motor 
Carrier Owner-Operator Disputes 

James C. Hardman * 

I. INTRODUCTION 

As a general rule, it makes sense to avoid the quagmire of litigation. 
Litigation is costly, time consuming, and diverts attention from business 
and creative pursuits. 

Business disputes frequently arise between parties who intend to or 
have had continuing relations. The outcome of a single dispute rarely, if 
ever, has any true significance on the business relationship unless it is 
blown out of proportion. This is a result frequently arising from adver
sarial confrontation. Despite the logic of settling disputes voluntarily, 
Americans are the most litigious people in the world and we turn any 
problem into the familiar pattern of a two-party adversarial trial and take 
it to court. 

While many reasons underlie resorting to courts, the basic problem is 
that parties mainly focus on the legal issues when, in most instances, they 

* James C. Hardman has specialized in transportation law over his forty-four year legal 
career. He has argued before the United States Supreme Court and courts and administrative 
agencies across the country. He has written three books and numerous business and law review 
articles on business and law subjects and has been named to Marquis' "Who's Who in America." 
He has also been active in professional and industry organizations, receiving Life Time 
Achievement Awards from the Transportation Lawyers Association, the Truckload Carriers 
Association, and the Minnesota Trucking Association. He received both an MBA and a JD from 
Northwestern University and is currently engaged in private law practice in Little Canada, 
Minnesota. 
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should be concerned with addressing the reconciliation of their interests. 
In some instances, a negotiated settlement of respective interests cannot 
be successfully concluded and it would then behoove parties to seek reso
lution through alternative dispute resolution ("ADR") techniques, rather 
than formal litigation. This is true in respect to those disputes that arise 
between the motor carrier and the owner-operators! it engages under 
written contract to lease equipment with driver services2 to transport 
freight tendered to the motor carrier for movement in commerce. 

The relationship between the motor carrier and the owner-operator 
is one in which "interests" are significantly intertwined. The ability of the 
owner-operator to succeed economically under the lease is, to a degree, 
dependent upon the amount and type of traffic the motor carrier gener
ates and can tender under the lease. The traffic which is offered to the 
motor carriers by shippers, on the other hand, is frequently, if not always, 
predicated on the ability of the owner-operator to handle loads on a 
timely and safe basis without loss or damage to the freight tendered and 
to deal with consignor3 and consignee4 personnel in a civil manner. 

Further, there is considerable intercourse between the motor car
rier's employees and the owner-operator related to important and com
mon business functions including scheduling, dispatching,S permitting,6 

1. Owner-Operators are individuals or entities. The lessor of the lease equipment is con
sidered the "owner" under the federal Leasing and Interchange Regulations, 49 C.F.R. pt. 376 
[hereinafter Leasing Regulations]. 

A person (1) to whom title to equipment has been issued, or (2) who, without title, tas 
the right to exclusive use of equipment, or (3) who has lawful possession of equipment 
registered and licensed in any state in the name of that person. 

49 C.F.R. § 376.2(d) (2004). Owner-Operators are independent businesspersons and the lessor 
is considered by the lessee to be an independent contractor and even if the lessor actually drives 
the vehicle under the lease, the lessor is not to be considered an employee of the lessee-carrier. 
See James C. Hardman, Administrative Bulls in the Delicate China Shop of Motor Carrier Opera
tions - Revisited, 18 TRANSP. L.J. 115 (1989). 

2. The Leasing Regulations do not specify the person or persons who must operate the 
equipment while utilized under lease. In fact, equipment may be leased "with or without [a) 
driver." 49 C.F.R. § 376.2(e). Typically, the owner-operatorllessor with one unit leased will 
drive the vehicle, while lessors of multiple units under lease will employ drivers to operate the 
equipment in addition to driving a unit himself or herself. See James C. Hardman, Workers' 
Compensation and the Use of Owner-Operators in Interstate Motor Carriage: A Need for Sensible 
Uniformity, 20 TRANSP. L.J. 255, 261-64 (1992). 

3. A consignor is the person or entity who consigns or tenders freight at an origin point. 
BLACK'S LAW DI=IONARY 327 (8th ed. 2004). 

4. A consignee is the person or entity to whom the freight is shipped. Id. 
5. The process involving conveyance of the shipper's needs and direction to the operator 

of the equipment transporting the freight is usually done by the motor carrier's employee, com
monly called a "dispatcher." THE AMERICAN HERITAGE DI=IONARY OF THE ENGLISH LAN. 
GUAGE (4th ed. 2000), available at http://dictionary.reference.com. 

6. Depending upon the size and weight of the equipment and/or the freight or its nature, 
states may require a special permit to move the load. Because of the business practicality in
volved, motor carriers will apply for the permits as needed and see that the operators receive 
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and resolving of problems which occur in the movement of freight. The 
climate between motor carrier personnel and owner-operators is one 
which involves significant challenges to maintaining good personal and 
contract relationships particularly in a market where the number of com
petent, industrious, and safe owner-operators is limited on the one hand, 
and on the other, the number of motor carriers who compete among 
themselves for such operators.7 

The avoidance of litigation is clearly a sensible goal in the above
referenced circumstances. 

II. ARBITRATION AS A VIABLE ALTERNATIVE TO LITIGATION 

While various ADR techniques exist and each has advantages and 
disadvantages, in the context of motor carrier - owner-operator disputes, 
which cannot be settled by negotiation, arbitration appears to be the most 
feasible alternative. While arbitration can involve a binding or non-bind
ing decision handed down by a third-party arbitrator, the cost and time of 
the respective parties can rarely, if ever, justify a non-binding decision 
necessitating the need for further proceedings if either party is discontent 
with the non-binding award. 

The benefits of arbitration in the context of disputes between motor 
carriers and owner-operators include:8 

(a) Costs. Generally, less overall legal costs are involved and less 
personal time is necessary than in litigation. Discovery and motion prac
tice, the greatest expenses in litigation, frequently can be eliminated or 
confined. 

The fact that all possible evidence has not been accumulated or dis
covered is not a legitimate reason to avoid ADR processes. In reality, 
most all cases settle before trial and on the proverbial "courthouse steps." 
So why go through the motions and expense of extensive trial preparation 
if it can be avoided? The outcome of litigation is never certain and the 
uncertainty of a party's position may promote a settlement. 

A quick and modest payment in a case in which neither party has 
expended a great deal of time or money is frequently attractive to a mo-

them. See generally Oversize and Overweight Load Permit Information, http://ops.fhwa.doLgov/ 
freightisw/permiCreport.htm (last visited Aug. 27, 2005). 

7. Motor carriers consider driver capacity as their single most pressing problem. See gen
erally GLOBAL INSIGHT INC., THE U.S. TRUCK DRIVER SHORTAGE: ANALYSIS AND FORECASTS 
4 (May 2005), http://www.truckline.comINRirdonlyres/E2E789CF -F308-463F -8831-0F7E283AO 
218/0/ ATADriverShortageStudy05.pdf. 

8. See generally Robert F. Peckham, A Judicial Response to the Cost of Litigation: Case 
Management, Two-Stage Discovery Planning and Alternative Dispute Resolution, 37 RUTGERS L. 
REV. 253 (1985); Thomas J. Moyer, Essay: ADR as an Alternative to Our Culture of Confront a
tion, 43 CLEV. ST. L. REV. 13 (1995). 
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tor carrier or an owner-operator who wants to get on to more profitable 
pursuits. 

(b) Expertise. Complicated facts can be sifted through and consid
ered by knowledgeable arbitrators rather than by non-expert lay juries or 
judges with limited knowledge of the specific law involved. This is partic
ularly important where a defined body of law exists or the dispute is basi
cally factually orientated. 

Private organizations, such as the American Arbitration Association, 
the Transportation ADR Council, Inc. and similar organizations, have set 
qualifications for arbitrators with expertise in transportation disputes. 

These professionals are familiar with controlling statutes, administra
tive rules, case law, and, maybe most important, industry practices to help 
achieve a more positive result. 

(c) Fair. While arbitration is an adversarial type of dispute resolu
tion, it is most frequently consensual and the parties can establish their 
own boundaries as to the procedures and limits of the process. Also, the 
issues presented to the arbitrator may be limited, discovery and eviden
tiary considerations agreed to by the parties, and the arbitrator may be 
bound by existing law as well as to the remedy or remedies which may be 
awarded. Coupled with the fact that the parties generally select the arbi
trator leads to the realization that arbitration is also a fair mode of dis
pute resolution. 

(d) Prompt Disposition. Routine disputes can be disposed of effi
ciently and rapidly. In most instances, if not most, arbitration can be 
completed in one day or within a minimal number of days while judicial 
litigation can linger for years. 

The ability to resolve a business dispute in the current business cli
mate cannot be overstated. An arbitration award can be based on cur
rent conditions. A final court judgment, however, arises after a possible 
appeal, some years after the controversy. Considering the value of the 
claim at the later date, the disruption to all parties' business, the change 
in the business climate and the cost of litigation, the question is raised: 
who has really won? 

(e) Convenience. Arbitration can be scheduled as promptly as 
agreed to by the parties and for a date or dates certain. The parties are 
not subject to the whims of a court calendar with the frequent possibili
ties of cancellation or delay. 

It is also advantageous to be able to select a convenient place for the 
process rather than being bound to the selected forum of the party initiat
ing a lawsuit. 

(f) Confidentiality. If disputes involve highly sensitive information of 
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the motor carrier, the owner-operator and their mutual customers, confi
dentiality can be basically assured. 

Typically, business litigation not only exposes the facts of the dispute 
to the opposition, but also the parties' business practices, philosophy, and 
style of doing business, all of which may be of interest and economic 
value to third parties. 

In arbitration, the parties and arbitrator may agree to the proceeding 
being closed to third parties and the award is kept confidential except to 
the extent it is necessary to enforce the award in a court or competent 
jurisdiction. 

Arbitration has some drawbacks and may not be speedy and cost 
effective in some complex cases although the process has been successful 
in such cases. In addition, parties are not always assured that they will be 
able to secure critical information for use at the hearing. The exchange of 
information, documents, and attendance of witnesses is dependent upon 
the arbitration rules or agreement of the parties. 

Some parties feel that the lack of application of the rules of evidence 
may also hinder a predictable and fair hearing and that an award not 
constrained by precedent may not be just and be contrary to law. 

Unless the parties request a reasoned decision, many arbitration 
awards merely express a simple finding and decision. The parties will not 
know why a decision was made and how the result was reached and thus 
no basis exists for precedents and is void of expressed educational value. 
The limited appealability of awards is also of concern as one party may be 
obligated to pay an award and yet feel aggrieved without the opportunity 
for further review. 

III. ARBITRATION OF TRANSPORTATION DISPUTES 

While arbitration has been extensively utilized and proven successful 
in various industries, it has not been widely used in the motor carrier 
transportation industry despite the advantages of cost containment, fair
ness, prompt disposition, convenience, and confidentiality.9 Based on the 
efforts of certain trade and professional groups to educate industry mem
bers of the availability and advantages of arbitration and other ADR 
techniques in recent years,lO it appears that there has been some increase 
in ADR occurring, including arbitration between motor carriers and 
owner-operators. 

9. See Stuart B. Robbins, ADR in Today's Transportation Industry, 65 J. TRANsP. L., Lo
GISTICS & POL'y 19,21 (1997). 

10. The Transportation Lawyers Association ("TLA") has presented many papers on the 
subject at conferences it has sponsored. This is also true of the American Trucking Associations 
and state bar and trucking associations. 
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The emergence of litigation involving the Owner-Operator Indepen
dent Driver Association ("OOIDA")l1 and its members against specified 
motor carriers related to the federal Leasing and Interchange Regula
tions has increased awareness of arbitration and raised significant issues 
concerning consensual final and binding contractual arbitration.12 In a 
minimum of four of the major cases, the motor carriers defendants have 
attempted to compel arbitration in lieu of judicial proceedings based on 
contract clauses between them and owner operators,13 In only one in
stance has the motor carrier been successful in compelling arbitration and 
the issues raised in these cases and their resolution could have far-reach
ing consequences in determining the future use of arbitration within the 
industry,14 

IV. THE FAA AND THE TRANSPORTATION WORKER EXCLUSION 

The most important issue arising in the OOIDA litigation is whether 
owner-operators are excluded from the coverage of the Federal Arbitra
tion Act ("FAA").15 This issue is arises on the basis that the contract 
between the motor carrier and the owner-operator is a "contract of em
ployment" involving a "class of workers engaged in foreign or interstate 
commerce" which are excluded under the FAA,16 

11. This trade association for owner-operators boasts a membership in excess of 128,000 
members. It publishes educational materials for its members, monitors legislative and adminis
trative transportation matters and actively participates in advocating or opposing such govern
mental endeavors, and engages in litigation on behalf of individual members. See generally 
OOIDA, Owner-Operator Independent Drivers Association, http://www.ooida.com. 

12. In the past nine years there has been at least twenty civil lawsuits filed by OOIDA 
members and the organization under 49 U.S.c. § 104704(a)(1) and (2) complaining that the mo
tor carrier defendants have violated various provisions of the Leasing Regulations resulting in 
the need for injunctive relief and monetary damages. While many cases have been settled, other 
cases are still being litigated or have been judicially resolved with mixed results. In some in
stances, such as Gagnon v. Service Trucking, Inc., OOIDA was not a participating party, but the 
litigation was predicated on the same statutory provisions and based on the same principles. 266 
F. Supp. 2d 1361, 1362 n.2 (M.D. Fla. 2003) [hereinafter Gagnon 1]. The parties in Gagnon I 
settled the case and, pursuant to the Settlement Agreement, the court vacated its Order entered 
May 1, 2003. Gagnon v. Service Trucking, Inc., No. 5:02-CV-342-0C-lOGRJ, 2004 WL 290743, 
at *1 (M.D. Fla. Feb. 3, 2004) [hereinafter Gagnon II]. 

13. See Gagnon I, 266 F. Supp. 2d at 1362; Owner-Operator Indep. Drivers Ass'n v. Land
star Sys., Inc., No. 3:02-CV-1005-J-25HTS, 2003 WL 23941713, at *1 (M.D. Fla. Sept. 30, 2003); 
Owner-Operator Indep. Drivers Ass'n v. Swift Transp. Co., 288 F. Supp. 2d. 1033, 1034 (D. Ariz. 
2003); Owner-Operator Indep. Drivers Ass'n v. c.R. Eng., Inc., 325 F. Supp. 2d 1252, 1255 (D. 
Utah 2004). 

14. See Swift Transp., 288 F. Supp. 2d at 1034. 
15. The United States Arbitration Act, commonly referred to as the Federal Arbitration 

Act, is codified at 9 U.S.c. §§ 1-16 (2000). 
16. See id. § 1 (providing that the FAA does not apply to "contracts of employment of 

seamen, railroad employees and any other class of workers engaged in interstate commerce.") 
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The FAA was signed on February 12, 1925 by President Calvin Coo
lidge, in part, to overcome the hostility of the judiciary to arbitration and 
to address the increase in business disputes stemming from industrializa
tion in the 1920sP The FAA declared "a national policy favoring arbi
tration and withdrew the power of the states to require a judicial forum 
for the resolution of claims which the contracting parties agreed to re
solve by arbitration."18 

However, in enacting the FAA, Congress specifically provided that, 
"nothing herein contained shall apply to contracts of employment of 
seamen, railroad employees, or any other class of workers engaged in 
foreign or interstate commerce."19 This provision, which has little legisla
tive history, was seemingly based on Congress' concern to assure that the 
transportation industry and the necessary role of the companies in the 
free flow of goods in interstate commerce was critical to the country.20 

Congress had previously enacted federal legislation specifically pro
viding for arbitration of disputes involving seamen.21 The same was true 
in respect to railroad employees under the Interstate Commerce Act.22 

Thus, it is reasonable to conclude that Congress excluded seamen and 
railroad workers for the "simple reason that it did not wish to unsettle 
established or developing statutory dispute resolution schemes covering 
specific workers. "23 

While motor carriage existed in the 1920s, it was in its infancy and, 
thus, was not regulated, and was not precluded under common law from 
the use of arbitration. Further, there is no specific evidence that motor 
carriers or their employees were specifically considered in the context of 
section 1 of the FAA.24 The same was true of airlines and employees of 
airlines.25 

tion as applying to workers actually engaged in the movement of goods in interstate commerce, 
namely contracts of employment of transportation workers. Circuit City Stores, Inc. v. Adams, 
532 U.S. 105, 119 (2001). 

17. Preston D. Wigner, The United States Supreme Court's Expansive Approach to the Fed
eral Arbitration Act: A Look at the Past, Present, and Future of Section 2, 29 U. RICH. L. REV. 

1499, 1500-03 (1995). 
18. Southland Corp. v. Keating, 465 U.S. 1, 10 (1984). 
19. 9 U.S.c. § 1. 
20. Adams, 532 U.S. at 121. 
21. See Shipping Commissioner Act of 1872, ch. 322, 17 Stat. 262 (1872). 
22. See Transportation Act of 1920, ch. 91, 41 Stat. 456 (1920); Railway Labor Act, ch. 347, 

44 Stat. 577 (1926). 
23. Adams, 532 U.S. at 121. 
24. See 9 U.S.c. § 1. 
25. The airline employees were being considered for inclusion in the Railway Labor Act 

being drafted at the same time that the FAA was being considered. However, airlines and em
ployees of airlines were not included under the Railway Labor Act until 1936. See 29 C.F.R. 
§ 1202.13. 
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If Congress had some concern about including motor carrier workers 
and delayed inclusion under the FAA because of their significant involve
ment in the movement of interstate commerce, which might necessitate 
legislation similar to that in the seamen, rail, and airline industry, it must 
be recognized that no such need has arisen in over 100 years. This 
should, in and of itself, indicate that there is no justification to exclude 
personnel in the motor carrier industry, and particularly owner-operators, 
from voluntary arbitration and its attendant benefits.26 

Further, if ever necessary, legislation could be passed providing for 
legislative specified handling of dispute and at the same time remove cov
erage under the FAA. In the meantime, it is felt that society, as well as 
motor carrier transportation workers, including owner-operator, should 
be able to enjoy the benefits of arbitration in resolving disputes. 

The Transportation Workers exclusion, as related to owner-opera
tors, was first raised in OOIDA-type litigation in Gagnon I when the mo
tor carrier defendant filed a Motion to Compel Arbitration under a 
contract clause reading, "To the extent any dispute arises under this 
agreement or its interpretation, we both agree to submit such dispute to 
final and binding arbitration."27 This agreement between the motor car
riers also provided that the "entire agreement and understanding be
tween us and is to be interpreted under the laws of the State of 
Florida."28 However, the defendant did not advance its claim on the 
state's arbitration statute, but rather under the FAA because the case 
concerned interstate commerce.29 

In Gagnon I, plaintiff opposed the Motion, in part, on the fact that 
the FAA was inapplicable because plaintiff and potential class members 
were within a '''class of workers engaged in foreign or interstate com
merce'" and, therefore, excluded under 9 U.s.c. § 1.30 The United States 
Magistrate to whom the Motion was referred recommended that the Mo
tion be denied on the basis that the FAA exempts from its provisions the 
claims under employment contracts of truck drivers involved in interstate 

26. It should be noted that when specific legislation was passed for seamen and rail and 
airline workers, it was clear only railroad employees fell within the legislation and the limitation 
to rail employees is a strong indication that the statutory provision did not apply to independent 
contractors. It should also be noted that the National Labor Relations Act, ch. 372, 49 Stat. 449 
(1935) covers employees in the motor carrier industry and presumably such employees could be 
covered by a collective bargaining agreement calling for arbitration. See, e.g., Mason-Dixon 
Lines, Inv. v. Local Union No. 560, Int'l Bhd. of Teamsters, 443 F.2d 807, 809 (3d CiT. 1971) 
(enforcing such an arbitration clause under a collective bargaining agreement covering a driver 
and a motor carrier despite FAA section 1). 

27. Gagnon J, 266 F. Supp. 2d at 1363. 
28. Memorandum of Law in Support of Defendant's Motion to Compel Arbitration at 2, 

Gagnon v. Service Trucking, Inc., 266 F. Supp. 2d 1361 (M.D. Fla. 2003) (No. 5:02CY00342). 
29. Gagnon J, 266 F. Supp. 2d at 1363. 
30. Id. at 1364 (quoting 9 U.S.c. § 1). 
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commerce.31 The Magistrate framed the relevant issue as two-fold, 
"whether the owner-operators, like Plaintiff, are workers engaged in in
terstate commerce" and, if so, "whether the Lease Agreement in this case 
is a 'contract of employment."'32 Citing various cases finding truck driv
ers to be workers engaged in interstate commerce, the Magistrate ad
dressed the issue whether a "contract of employment" existed under the 
FAA.33 

Specifically noting that the FAA and its history was "not particularly 
helpful in defining the term 'contract of employment' nor [was] there any 
case law that expressly [dealt] with the issue of whether a Lease Agree
ment, like the one in the instant case, constitutes an employment contract 
for purposes of the FAA[,]" the Magistrate resorted to cases where the 
employment classification arose in other areas of law.34 

Relying on the decision of Judy v. Tri-State Motor Transit Co. and 
other cases which were based on finding employment relationships in 
connection with tort liability of carriers for personal injuries sustained as 
a result of driver negligence while under the a lease contract, the Magis
trate found a "statutory employer-employee relationship between the 
[truck driver] and the [motor carrier],"35 Furthermore, the Magistrate 
noted that his finding was premised on 49 U.S.C. § 14102, "which requires 
motor carriers to assume control and responsibility of operating leased. 
motor vehicles."36 The Magistrate, recognizing the concept of a statutory 
employer-employee relationship arose in the context of tort claims, stated 
the same rationale applied to the Gagnon I situation because "the re
sponsibility and the duty to control the vehicle" was a "key ingredient in 
determining" the employment classification issue,37 

The Magistrate also resorted to agency principles under federal law 
to buttress the decision and found their application supported his conclu
sion.38 Key provisions leading to an employment finding included "con
trol over and responsibility" for the operation of the vehicle, the lease 

31. Id. at 1367. 
32. Id. at 1364. 
33. Id. at 1364-66 n.8 (citing Am. Postal Workers Union v. U.S. Postal Serv., 823 F.2d 466, 

473 (11th Cir. 1987); Rosen v. Transx, Ltd., 816 F. Supp. 1364, 1371 (D. Minn. 1993); Cent. 
States, S.E. & S.W. Area Pension Fund v. Tank Transport, Inc., 779 F. Supp. 947,949 (N.D. Ill. 
1991)). 

34. Id. at 1364. 
35. Id. at 1365 (citing Judy v. Tri-State Motor Transit Co., 844 F.2d 1496, 1500-01 (11th Cir. 

1988); Price v. Westmoreland, 727 F.2d 494, 496-97 (5th Cir. 1984); Heaton v. Home Transp. Co., 
659 F. Supp. 27, 31 (N.D. Ga. 1986)). 

36. Id. 
37. Id. 
38. Id. at 1365-66 (citing Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 323 (1992) and 

quoting Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730, 751-52 (1989)) (setting forth the 
criteria used under the common law agency test). 
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agreement was renewable on a year-to-year basis, the work performed by 
the driver was the main focus of the carrier's regular business, and the 
carrier secured and distributed to the drivers "permits for road use, mile
age and fuel taxes. "39 The Magistrate concluded the Lease Agreement 
constituted a contract of employment of a class of workers engaged in 
interstate commerce.40 

In Owner-Operator Independent Drivers Association. v. Landstar 
Systems, Inc., the same issue arose when Plaintiff submitted the Gagnon I 
decision as authority in response to the motor carrier's Motion to Compel 
Arbitration.41 The court followed the analysis made in Gagnon I, finding 
that truck drivers fell within the exclusion of workers engaged in foreign 
or interstate commerce and then determined the carrier-owner-operator 
agreement was an employment contract thereby removing them from the 
dictates of the FAA.42 The court merely reviewed the Judy and Gagnon I 
decisions and found the Defendant's leases with the owner-operators set 
out the terms of the employer-employee relationship under 49 U.S.c. 
§ 14102.43 

In a third case, Swift Transportation, the issue also arose.44 While the 
parties did not address the arbitration issue to any extent in their plead
ings, the court ruled that the Plaintiff did not meet its burden of establish
ing that the drivers should be considered "employees" under the Lease 
Agreement or in the circumstances of their working relationship.45 In 
effect, the court ruled the exclusion of section 1 of the FAA only applied 
to an employee relationship and not an independent contractor relation
ship.46 Arbitration was compelled.47 

At the same time that the arbitration issue was before the Swift 
Transportation Court, it arose in Owner-Operator Independent Drivers 
Association v. c.R. England, Inc. 48 While the Defendant asserted that 
arbitration should be compelled under the Utah State Arbitration Act,49 
the Plaintiffs argued the owner-operators were exempt from arbitration 
under the FAA.50 The court, in deciding the issue, declared that despite 

39. [d. at 1366. 
40. [d. at 1365-66. 
41. Landstar, 2003 WL 23941713, at *2. 
42. [d. at *8. 
43. [d. at *7-8. 
44. Swift Transp., 288 F. Supp. 2d at 1035. 
45. [d. 
46. See id. 
47. [d. 
48. Owner-Operator Indep. Drivers Ass'n v. C.R. Eng., Inc., 325 F. Supp. 2d 1252, 1255-56 

(D. Utah 2004). 
49. [d. at 1258 (citing Utah Arbitration Act, UTAH CODE ANN. §§ 78-31a-101 to -131 (2003) 

[hereinafter "UAA")). 
50. [d. 
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the split of authority, it was "clear" that the Plaintiffs were a "class of 
workers engaged in interstate commerce, or [were] transportation work
ers," within the exception of the FAA.51 The court rested its decision on 
the language of the agreement between the motor carrier and owner-op
erator which existed because the owner-operators were to perform per
sonally or through other drivers certain functions related to the operation 
of the equipment for C.R. England's business, namely to operate the 
equipment together with all necessary drivers and labor to transport 
freight on the company's behalf, which it felt clearly established the 
agreement was a contract of employment of transportation workers and 
was excluded from arbitration under the FAA.52 

The diversity of opinions rose primarily because the Gagnon I Court 
was not presented with the most critical issue and the administrative pro
vision upon which it relied in reaching the decision had been substantially 
modified by a prior amendment to the regulation, which clearly indicated 
an opposite intent than that adopted by the court. 

Because many courts in other areas of law involving the "employ
ment classification" issue interpreted the Leasing Regulations as creating 
a per se employment status,53 the administrative agency felt it necessary 
to clarify this misinterpretation of its intent. It modified the applicable 
section of the Leasing Regulations by adding a new subsection reading: 

Nothing in the provision required by paragraph (c)(l) of this section in in
tended to affect whether the lessor or driver provided by the lessor is an 
independent contractor or an employee of the authorized carrier lessee. An 
independent contractor relationship may exist when a carrier lessee complies 
with 49 U.S.c. 14102 and attendant administrative requirements.54 

Courts, subsequent to the adoption of 49 C.F.R. § 376.12(c)(4), have 
generally accepted the position that an independent contractor relation
ship can exist in a lease arrangement under the Leasing Regulations.55 

Despite the fact that this "oversight" in the Gagnon I case was brought to 

51. Id. at 1257. 
52. Id. at 1257-58 (rejecting Gagnon l's reliance on the statutory employer-employee theory 

and the motor carrier safety regulations at 49 C.F.R. Parts 200 through 399, asserting that such 
reliance was not applicable because the cited cases relied upon as authority involved liability for 
personal injuries, whereas the applicable regulation in the present case was 49 C.F.R. 
§ 376.12(c)(4». 

53. See Petition to Amend Leasing and Interchange of Vehicle Regulations, 8 I.C.c. 669, 
671 (1992); see also James C. Hardman, Public Responsibility of Motor Carriers Under the Leas
ing Regulations of the Interstate Commerce Commission, 62 J. TRANSP. L., LOGISTICS & POL'y 37 
(1994). 

54. 49 C.F.R. § 376.12(c)(4) (2005). 
55. See, e.g., Zamalloa v. Hart, 31 F.3d 911, 915 (9th Cir. 1994); Berger Transfer & Storage, 

Inc. v. Cent. States, S.E. & S.W. Area Pension Fund, Civ. No. 3-93-107, 1995 LEXIS 21503, at 
*40 (D. Minn. 1995), affd, 85 F.3d 1374 (8th Cir. 1996). 
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51. Id. at 1257. 
52. Id. at 1257-58 (rejecting Gagnon l's reliance on the statutory employer-employee theory 

and the motor carrier safety regulations at 49 C.F.R. Parts 200 through 399, asserting that such 
reliance was not applicable because the cited cases relied upon as authority involved liability for 
personal injuries, whereas the applicable regulation in the present case was 49 C.F.R. 
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53. See Petition to Amend Leasing and Interchange of Vehicle Regulations, 8 I.C.c. 669, 
671 (1992); see also James C. Hardman, Public Responsibility of Motor Carriers Under the Leas
ing Regulations of the Interstate Commerce Commission, 62 J. TRANSP. L., LOGISTICS & POL'y 37 
(1994). 
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55. See, e.g., Zamalloa v. Hart, 31 F.3d 911, 915 (9th Cir. 1994); Berger Transfer & Storage, 
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the attention of the Landstar Court, the court made no recognition or 
discussion of it in ruling against the motor carrier's Motion to Compel 
Arbitration.56 

The Court in c.R. England did recognize that Gagnon I's reliance on 
the statutory employer-employee theory and reference to the federal Mo
tor Carrier Safety Regulations was misplaced, finding that such reliance 
was not applicable because the cases relied upon involved personal inju
ries, whereas the applicable regulation before it was 49 C.F.R. 
§ 376.12(c)(4).57 

In the circumstances, and particularly in light of the apparent evi
dence and arguments not raised, it is difficult to accept the decisions of 
the Gagnon I and Landstar Courts as sound precedent. OOIDA litiga
tion, to date, has essentially created a proverbial "mess" in the segment 
of the motor carrier industry using owner-operators. Carriers are faced 
with the issues of: (1) whether independent owners, who also drive their 
leased vehicles under contract to the motor carrier, are excluded from 
FAA coverage whether employees and/or independent contractors; (2) 
whether all drivers will or should be considered statutory employees for 
purposes of section 1 of the FAA; and (3) what tests or criteria should the 
employment classification issue, to the extent relevant, be decided? 

v. COVERAGE OF INDEPENDENT CONTRACTORS: THE EMPLOYMENT 

CLASSIFICATION ISSUE 

The cursory treatment of the issue of owner-operators being employ
ees or independent contractors in OOIDA-type litigation presents a sig
nificant problem for motor carriers using such personnel. The issue is 
also frequently raised in many other areas of law. The proper determina
tion of the issue is important in terms of federal and state employment 
taxes, labor management relations, workers' compensation, unemploy
ment compensation, and in respect to tort and contract law. 

The resolution of the employment classification issue in the context 
of OOIDA type litigation can and will have significant implications in 
motor carrier operations as a decision of "misapplication" of the issue in 
one area of the law frequently has consequences in other areas of law. 
For example, a finding of misapplication of the issues reSUlting in an IRS 
proceeding regarding employment taxes will invariably raise the issue by 
state revenue departments. A finding that any owner-operator is an "em
ployee" for purposes of workers' compensation will result in inquiries or 
audits of the particular state's department of labor regarding unemploy
ment compensation coverage. 

56. See Lamlstar, 2003 WL 23941713. 
57. C.R. Eng., 325 F. Supp. 2d at 1257-58. 
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While each agency or court interpreting the employment classifica
tion issue under various statutory or administrative standards and the de
cision reached may seem to make sense, it must be realized that to a 
business attempting to determine business modus operandi, the plethora 
of tests utilized does not make sense and has led to explosive litigation 
obscuring the simple conclusion that there has to be a reasonably usable 
test to determine whether a person is an independent contractor or an 
employee. 

In the Landstar case, an appeal was filed regarding the denial of the 
Motion to Compel Arbitration but subsequently withdrawn. As such, 
one can only speculate whether such action was driven, in part, by the 
fact that they may not have wanted this type of threat since Landstar is 
one of the largest motor carriers solely using owner-operators. Thus, they 
did not want the employment classification issue decided as a peripheral 
issue where an adverse decision could have significant, if not critical, af
fects on its operations. 

While the United States Supreme Court in Circuit City Stores, Inc. v. 
Adams has limited the exclusion provision under the FAA to the "em
ployment" of transportation workers, and characterized the relationship 
of those individuals as in an "employee" status, the specific issue of inde
pendent contractor coverage was not decided.58 Likewise, in Roadway 
Package Systems, Inc. v. Kayser, a district court specifically found that the 
FAA exclusion only applied to driver-employees and did not include ar
bitration of owner-operator disputes.59 

In the Adams case, Justice Kennedy stated the residual exclusion is 
linked to the two specific enumerated types of workers identified in the 
preceding portion of the sentence, that is seamen and rail employees and 
their employers.6o Justice Kennedy also noted that air carriers and "their 
employees" were included under the Railway Labor Act in 1936.61 Again, 
this decision indicates that only "employees" in transportation are ex
cluded from FAA coverage. 

This is the only logical conclusion to reach. To take the position that 
independent contractors in transportation are included would ignore the 
relationship existing between the statutory term "contract of employ
ment" and "class of worker." It appears clear that a person in a "class of 
worker" must have a contract of employment such as seamen and rail
road employees. The term "contract of employment" and "employee" 
should not be utilized improperly to extend the term "worker" to include 

58. Adams, 532 U.S. at 119. 
59. Rdwy. Package Sys., Inc. v. Kayser, No. CIY. A. 99-MC-111, 1999 WL 817724, at *4 nA 

(E.D. Pa. 1999), affd, 257 F.3d 287 (3d Cir.2001). 
60. Adams, 532 U.S. at 121. 
61. Id. (citing ch. 166, 49 Stat. 1189; 45 U.S.c. § 181-188). 
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independent contractors. If Congress, in fact, wanted to cover indepen
dent contractors, it would have been logical to word the exclusion to 
read, "nothing contained herein shall apply to seamen or any other class 
of transportation workers engaged in interstate commerce." 

It is also significant that in the OOIDA litigation to date, it appears 
that the courts have not specifically considered the fact that agreements 
between motor carriers and independent businesspersons are not per
sonal service contracts. This critical point would seemingly preclude any 
effective argument that an individual independent contractor is an em
ployee or worker of the motor carrier for purposes of the FAA. 

The Leasing Regulations, which are the predicate of the OOIDA 
suits, merely regulate the leasing of equipment and the terms of the 
agreement between the lessor and the lessee of the equipment.62 The 
typical agreement does not require the lessor of the equipment to drive 
the vehicle nor is there any breakdown between the payment for the 
lease of the equipment and the driving of it, related service such as load
ing and unloading freight, maintenance of equipment, licensing it, and 
operational expenses. 

The disputes that might arise under the Leasing Regulations, as they 
did in the OOIDA litigation, were not predicated on "wages and salary," 
"fringe benefits," or any real "employment" issue. Instead, the issues 
arose over items such as voluntary insurance purchases, use of voluntary 
fuel cards, business-based security deposits, and escrow funds.63 These 
issues do not involve typical employer-employee provisions having a di
rect bearing on "wages or salary." 

There is really no basis to argue that they relate to a "worker" dis
pute as opposed to two independent businesses disputing over a contract 
to accomplish a business purpose. The fact that OOIDA litigation in
volves transportation service under contract as opposed to a general con
tractor in the construction industry in a dispute with a plumbing 
subcontractor over a contract term, or a retailer in a dispute with a busi
ness person leasing floor space to sell cosmetics, does not change a busi
ness dispute into an employment dispute. Until the employment 
classification issue is reasonably defined and resolved, it will be a continu
ing issue in disputes under the FAA. 

62. 49 C.F.R. § 376.12 (2005). Leases of equipment can include driver service or not. [d. 
§ 376.2(h). 

63. E.g., Owner-Operator Indep. Drivers Ass'n v. Mayflower Transit, Inc., 204 Fed. Reg. 
138, 140-41 (S.D. Ind. 2001); Owner-Operator Indep. Drivers Ass'n v. Concord EFS, Inc., No. 
M1999-02560-COA-R3-CV, 2000 WL 225945, at *1 (Tenn. Ct. App. 2000); Owner-Operator In
dep. Drivers Ass'n v. New Prime, Inc., 398 F.3d 1067, 1068 (8th Cir. 2005); Owner-Operator 
Indep. Drivers Ass'n v. Arctic Express, Inc., 159 F. Supp. 2d 1067, 1068-69 (S.D. Ohio 2001). 
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VI. FEDERAL - STATE LAW RELATIONSHIP 

A second major issue in the use of arbitration between motor carrier 
and owner operators, arises when a state arbitration act exists and "trans
portation workers" are not excluded from coverage. Although this po
tential issue was recognized in Gagnon I, the defendant motor carrier 
appeared to have limited its argument that the FAA applied because the 
dispute concerned interstate commerce.64 The parties agree as did the 
Magistrate holding the FAA controlled.65 

In the Landstar case, however, the carrier defendants took a strong 
but different position on the issue arguing that the FAA was not control
ling since arbitration could also be compelled under the Tennessee Uni
form Arbitration Act.66 Similarly, in C.R. England, the motor carrier 
although arguing the applicability of the FAA to some extent seemingly 
relied more strongly on the applicability of the Utah Arbitration Act, 
which did not include an exclusion provision similar to section 1 of the 
FAA.67 However, the court in C.R. England rejected application of the 
Utah Arbitration Act on the basis of the decision in Palcko v. Airborne 
Express, Inc.,68 which held that a state statutory provision similar to the 
Utah Arbitration Act would frustrate the congressional intent to exclude 
transportation workers' claims from arbitration.69 

In the Swift Transportation case, the defendant motor carrier raised 
the arbitration issue relying upon the FAA and the Tennessee Uniform 
Arbitration Act.70 Plaintiffs raised the exclusionary provision of Section 
1 of the FAA and argued that the state Act was inappropriate because 
the FAA governed the issue.71 The court, while not directly addressing 
the State arbitration issue, found that the FAA applied72 and discussed 
other issues such as "unconscionability" in denying application of the 

64. Gagnon I, 266 F. Supp. 2d at 1363 n.3. 
65. Id. 
66. Defendant's Amended Motion to Stay and Compel Arbitration at 16-21, 27, Owner

Operator Indep. Drivers Ass'n v. Landstar Sys., Inc., No. 3:02-CV-1005-J-25HTS, 2003 WL 
23941713 (M.D. Fla. Sept. 30, 2003); see also Defendant's Memorandum in Opposition and 
Plaintiff's Motion to Submit Supplemental Authority at 4, Owner-Operator Indep. Drivers Ass'n 
v. Landstar Sys., Inc., No. 3:02-CV-1005-J-25HTS, 2003 WL 23941713 (M.D. Fla. Sept. 30, 2003). 

67. C.R. Eng., 325 F. Supp. 2d at 1258 (citing UtAH CODE ANN. §§ 78-31a-101 to -131 
(2003)). 

68. C.R. Eng., 325 F. Supp. 2d at 1258 (citing Palcko v. Airborne Express, Inc., No. Civ.A. 
02-2990, 2003 WL 21077048 (E.D. Pa. 2003), rev'd 372 F.3d 588 (3d Cir. 2004»; Mason-Dixon 
Lines, 443 F.2d at 809 (recognizing that the effect of Section 1 is merely to leave the arbitrator of 
disputes in the excluded category as if the FAA has never been enacted). 

69. Palcko v. Airborne Express, Inc., No. Civ.A. 02-2990, 2003 WL 21077048, at *4 (E.D. 
Pa. 2003), rev'd 372 F.3d 588 (3d Cir. 2004). 

70. Swift Transp., 288 F. Supp. 2d at 1034. 
71. Id. at 1035. 
72. Id. at 1035-36. 
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state laws referred to in the motor carrier owner operator agreement.73 

Thus, motor carriers and owner operators are faced with the propriety of 
consensual arbitration clauses under state statutes if the FAA, in fact, 
excludes arbitration. 

In attempting to resolve this issue based on the OOIDA cases, it 
must initially be noted that the federal district court decision in Palcko, 
which was relied upon in the C.R. England case and, presumably, consid
ered in other cases, was reversed by the Third Circuit Court of Appeals 
subsequent to the OOIDA decisions.74 In Palcko, the plaintiff conceded 
to being an employee of the motor carrier and agreed by contract to arbi
trate her claim under the federal Civil Rights Act and the Pennsylvania 
Human Relations Act under the FAA and Washington state law.75 The 
district court noted that the plaintiff, as a transportation worker, engaged 
in interstate commerce was excluded from FAA coverage and that the 
FAA exclusion preempted the enforcement of the Washington state stat
ute.76 While concurring with the district court that the plaintiff's employ
ment contract was excluded from coverage under the FAA, the Court of 
Appeals overruled the lower court, holding that the enforcement of the 
arbitration agreement, under Washington state law, was precluded by the 
FAA.77 

The Court predicated its decision, in part, on the following basis: (1) 
"Congress enacted the FAA 'to ensure judicial enforcement of privately 
made agreements to arbitrate,' rather than restrict the force of arbitration 
agreements[;]" (2) in Rodriguez de Quijas v. ShearsoniAmerican Express 
Inc.,78 seeking to fulfill the FAA's purpose, the U.S. Supreme Court "en
forced an agreement to arbitrate claims under the Securities Act of 1933, 
even though prior case law stated that the Securities Act's language pro
hibit[ed] the arbitration of such claims[;]"79 (3) the U.S. Supreme Court, 
in Mitsubishi Motor Corp. v. Soler Chrysler-Plymouth, Inc.,8o "also stated 
that parties to an arbitration agreement '[h]aving made the bargain to 
arbitrate ... should be held to it unless Congress itself has evinced an 
intention to preclude a waiver of judicial remedies for the statutory right 
at issue[;]"'81 and (4) "[t]here is no language in the FAA that explicitly 

73. [d. at 1038-40. 
74. See Palcko v. Airborne Express, Inc., 372 F.3d 588, 597 (3d Cir. 2004). 
75. [d. at 590. 
76. [d. 
77. [d. at 596. 
78. Rodriguez de Quijas v. ShearsonlAmerican Express, Inc., 490 U.S. 477 (1989). 
79. Palcko, 372 F .. 3d at 595 (citing Rodriguez de Quijas v. Shearson/American Express, 

Inc., 490 U.S. 477 (1989». 
80. Mitsubishi Motor Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985). 
81. Palcko, 372 F.3d at 595 (citing Mitsubishi Motor Corp. v. Soler Chrysler-Plymouth, Inc., 

473 U.S. 614, 628 (1985». 
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73. [d. at 1038-40. 
74. See Palcko v. Airborne Express, Inc., 372 F.3d 588, 597 (3d Cir. 2004). 
75. [d. at 590. 
76. [d. 
77. [d. at 596. 
78. Rodriguez de Quijas v. ShearsonlAmerican Express, Inc., 490 U.S. 477 (1989). 
79. Palcko, 372 F .. 3d at 595 (citing Rodriguez de Quijas v. Shearson/American Express, 

Inc., 490 U.S. 477 (1989». 
80. Mitsubishi Motor Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985). 
81. Palcko, 372 F.3d at 595 (citing Mitsubishi Motor Corp. v. Soler Chrysler-Plymouth, Inc., 

473 U.S. 614, 628 (1985». 
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preempts the enforcement of State arbitration statutes," nor does the 
FAA "reflect a congressional intent to occupy the entire field of 
arbitration. "82 

The court further indicated that '''[i]n our view, the effect of Section 
1 is merely to leave the arbitrability of disputes in the excluded categories 
as if the [Federal] Arbitration Act had never been enacted."83 Based on 
the above, the court ruled that enforcement of the arbitration agreement 
under Washington state law was appropriate and did not contradict any 
of the statutory language, but, in contrast, furthered the general policy 
goals of the FAA favoring arbitration.84 The Third Circuit Court of Ap
peal's decision in the Palcko case is well-reasoned and reflects the major
ity view.85 

The U.S. Supreme Court in Valdes v. Swift Transportation Company, 
for example, stated that "[s]ection 1 does not, however, in any way ad
dress the enforceability of employment contracts exempt from the FAA. 
It simply excludes these contracts from FAA coverage entirely."86 In op
position to the district courts' reasoning in the Palcko case, the court 
stated: 

[t]he conclusion flouts the principle that 'questions of arbitrability must be 
addressed with a healthy regard for the federal law favoring arbitration' ... 
[a]nd most importantly, it essentially re-writes what is merely an exemption 
providing that the FAA does not apply into a substantive pronouncement 
that such clauses in transportation workers' contracts are unenforceable.87 

In light of this precedent and in view of the decision and direction 
taken by the courts in OOIDA-type litigation, it would appear that a clar
ifying amendment to Section 1 of FAA may be warranted. 

A provision could be added to Section 1 reading: 

... Nothing herein shall preclude seamen and railroad, airline, or other em
ployees engaged in foreign or interstate commerce in the transportation in
dustry from participating in consensual arbitration under applicable state 
law covering disputes unless federal legislation imposes a specific prohibition 
or has established a conflicting means or procedures of resolving such 
disputes. 

The adoption of such a statutory provision would clearly resolve the 

82. Id. at 595. 
83. Id. at 596 (citing Mason-Dixon Lines, Inc. v. Local Union No. 560, Int'l Bhd. of Team

sters, 443 F.2d 807, 809 (3d Cir. 1971)). 
84. [d. at 597. 
85. See Valdes v. Swift Transp. Co., 292 F. Supp. 2d 524, 528 (S.D.N.Y. 2003); O'Dean v. 

Tropicana Cruises Int'l, Inc., No. 98 CIV. 4543 (JSR), 1999 WL 335381, at *1 (S.D.N.Y. 1999); 
Cent. States v. Tank Transp., Inc., 779 F. Supp. 947, 949 (N.D. Ill. 1991). 

86. Valdes, 292 F. Supp. 2d at 529. 
87. [d. 
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issues motor carriers and owner-operators now face as a result of the 
OOIDA-type litigation. In fact, by merely making the proposed amend
ment applicable to employees generally would help avoid any confusion 
in the area of federal-state arbitrability issues. 

VII. THE ARBITRABILITY ISSUE 

Apart from the exclusionary issue and the preemption issue, OOIDA 
litigation has also raised significant issues involving the determination of 
a specific claim's arbitrability. Under the FAA, an arbitration clause is 
valid, irrevocable, and enforceable in the absence of any grounds that 
would exist at law or in equity for the revocation of any contract.88 By 
enacting the above provision, Congress desired to place arbitration agree
ments "upon the same footing as other contracts, where [they] belong."89 

In the OOIDA litigation, various general contract issues have been 
raised including financial hardship of arbitrating, unconscionability and 
significantly these arguments have led to denial of various Motions to 
Compel Arbitration. 

A. FINANCIAL HARDSHIP 

Courts such as CR. England, in OOIDA litigation have relied heav
ily on the "hardship" issue to deny arbitration.90 The court in CR. En
gland noted the decision in Morrison v. Circuit City Stores, Inc.,91 as 
fleshing out the test to determine whether arbitration was a conscionable 
forum.92 "Potential litigants must be given an opportunity, prior to arbi
tration on the merits, to demonstrate that the potential costs of arbitra
tion are great enough to deter them and similarly situated individuals 
from seeking to vindicate their federal statutory rights in the arbitral fo
rum."93 The Morrison court acknowledged that a reviewing court should 
define the class of such similarly potential litigants by job description and 
socioeconomic background and indicated it should take the actual plain
tiff's income and resources as representative of the larger class' ability to 
shoulder the cost of arbitration.94 

The CR. England court, however, noted that in the Morrison case it 
was not mandated that a searching inquiry be made into the employee's 
bills and expenses.95 The CR. England court held that the uncontested 

88. 9 U.S.c. § 2. 
89. H.R. REP. No. 68-96 (1924). 
90. See CR. Eng., 325 F. Supp. 2d at 1263. 
91. Morrison v. Circuit City Stores, Inc., 317 F.3d 646 (6th Cir. 2003). 
92. CR. Eng., 325 F. Supp. 2d at 1262. 
93. [d. (citing Morrison v. Circuit City Stores, Inc., 317 F.3d 646 (6th Cir. 2003)). 
94. See Morrison, 317 F.3d at 663. 
95. CR. Eng., 325 F. Supp. 2d at 1262. 
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information provided by plaintiffs showed that the plaintiff's work as 
truck drivers necessarily takes them all over the country, that their in
comes were modest, that their claims are generally small, usually around 
or under $3,000, that the company withheld funds pending resolution, and 
the cost of arbitration, the difficulty of coming to Utah, and the relatively 
small amount of the claims would deter their use of the arbitration to 
vindicate their statutory rights.96 

The court in Swift Transportation, presumably with the same or sub
stantially the same evidence, found plaintiffs failed to meet their burden 
as the evidence merely established "some evidence of what arbitration 
costs might be incurred in general through an AAA arbitration, their po
sition [was] in effect based on speculation since arbitration costs depend 
upon various factors ... " the specifics of which the plaintiffs failed to 
submit.97 

The C.R. England court discussed the U.S. Supreme Court decision 
in Green Tree Financial Corp. v. Randolph98 but indicated the court did 
not detail what evidence of prohibitive cost was required.99 In Green 
Tree, the Plaintiff was purchasing a mobile home through Green Tree Fi
nancial, whose contract required that Randolph purchase insurance to 
protect the vendor or lien holder against the cost of repossession in the 
event of default. 100 The contract also stipulated that all disputes would 
be resolved by binding arbitration.101 Randolph argued that the arbitra
tion agreement's failure to disclose related costs and fees created a risk 
that she would have to bear in pursuing her claims in an arbitral forum 
left her unable to vindicate her statutory rights in arbitration.102 Finding 
that the alleged prohibitive costs identified by Randolph were too specu
lative to justify the invalidation of the arbitration, the court stated that 
Randolph and others who would raise the prohibitively expense argu
ment, had the burden of showing the likelihood of its cost being 
incurred.103 

It would appear that the burden imposed upon the party resisting 
arbitration on the basis of prohibitive costs should be a fairly stringent 
one because it flies in the face of commonly accepted evidence and ob
servers' conclusions that, in general, the cost of judicial resolution is more 
costly and time consuming than arbitration.l04 By not imposing a strict 

96. Id. at 1261. 
97. SWift Transp., 288 F. Supp. 2d at 1038. 
98. Green Tree Fin. Corp. v. Randolph, 531 U.S. 79 (2000). 
99. c.R. Eng., 325 F. Supp. 2d at 1262. 

100. Green Tree, 531 U.S. at 82. 
101. Id. at 83. 
102. [d. at 89. 
103. [d. at 91-92. 
104. See, e.g., Weaver v. State Farm Ins. Co., 609 N.W.2d 878, 884 (Minn. 2000); see generally 
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burden of proof upon the person raising the unconscionability argument, 
facts such as the AAA by rule provides for fees to be deferred or relieved 
in the extent of extreme hardship, which apparently was not considered 
in the C.R. England case. lOS 

In many instances, it is common in arbitration awards to include 
hardship adjustment and allocation adjustment in final awards.106 Hard
ship occurs in many circumstances whether it involved court rooms or 
arbitration hearing rooms. In C.R. England, for example, the lawsuit was 
initially filed in California and moved to Salt Lake City on the basis of 
legitimate venue considerations, for example, most of the witnesses nec
essary to testify about Plaintiff's claim resided in Utah.107 Thus, it is diffi
cult to understand that "travel costs" to arbitrate in Salt Lake City, Utah 
was a factor against arbitration as noted by the court. Further, while c.R. 
England is one of the largest motor carriers in the country, the position 
taken by the court in their OOIDA case is potentially dangerous in the 
transportation community. 

As a whole, motor carriers are small businesses and the smaller the 
carrier, the more likely it utilizes owner-operators. Presumably, with 
owner-operators residing in various points in the United States, anyone 
or all of them could file an OOIDA-type lawsuit at multiple points and 
justify it on the basis that arbitration would be too costly for the same 
reasons asserted in the C.R. England case.lOS But one should consider 
the cost of the small motor carrier who would be forced to litigate at 
points around the country and the cost of doing so based on local rules, 
schedules, attorney fees, and so on and then be subject to multiple judi
cial appeals. 

Arbitration allows the parties to decide and agree that a dispute if it 
is reasonable to resort to adjudication, will generally be handled with less 
discovery, at a date definite, before an arbitrator of choice, if possible, 
and at a point agreed upon and has some reasonable relationship to the 
contractual relationship. One can also rightfully ask whether a party who 
feels aggrieved should be excused from a contractual obligation because a 
worst-case scenario would mean not only losing a substantive claim, but 
also the possible imposition of the cost of arbitration. This should be a 
factor all litigants face in entertaining the issue of filing or defending a 
lawsuit. Defendant motor carriers are frequently faced with the reverse 

Al Levin & Denise D. Colliers, Containing the Cost of Litigation, 37 RUTGERS L. REV. 253 
(1985). 

105. See C.R. Eng., 325 F. Supp. 2d at 1252. 
106. See Coty, Inc. v. Anchor Constr., Inc., No. 601499-02, 2003 WL 139551, at *10 (N.Y. 

Sup. Ct. June 8, 2003). 
107. See C.R. Eng., 325 F. Supp. 2d at 1255. 
108. See generally id. at 1252-62. 
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side of the coin when an owner-operator files a small contractual money 
claim in a small home-town local court distant from the carrier's head
quarters, necessitating local counsel, travel expenses, etc. As such, it be
comes necessary to consider the practicality of litigation and a common 
sense economic settlement. 

However, to remove the possibility of losing with attendant costs 
may encourage frivolous lawsuits or arbitrations as well as discourage the 
prosecution of claims when the costs of litigation suggest a reasonable 
settlement. At best, where an arbitration clause exists, it should be left to 
the arbitrator to decide arbitrability. The parties, in conjunction with the 
arbitrator should decide "cost cutting" and "sensible" procedures, includ
ing: (1) class or consolidated arbitrations;109 (2) use of written affida
vits;110 (3) the assessment of costs and arbitrator fees; and (4) other 
factors that may make arbitration less costly and less time-consuming 
than a court proceeding.111 

B. CLASS AcrIONS 

Because of the cost of arbitration and the small amounts of damages 
suffered by individuals, in deciding whether arbitration should be denied 
on the basis of "unconscionability" courts will note that requiring arbitra
tion of each individual's claim is not appropriate.112 This argument has 
arisen in pre-OOIDA litigation and rejected by a majority of the courts. 

In Champ v. Siegel Trading Company, the Seventh Circuit held that 
the FAA does not permit a court to order class action arbitration where 
the arbitration did not expressly provide for such a procedure.113 The 
Champ decision was predicated on the basis that it was necessary to "rig
orously enforce the parties' agreement as they wrote it 'even if the result 

109. Class action arbitrations are relatively new, but OOIDA type litigation may encourage 
their usage. In Snowden v. Checkpoint Check Cashing, 290 F.3d 631, 638-39 (4th Cir. 2002), cert. 
denied, 537 U.S. 1087 (2002), the Court rejected the need for a class action because of the small 
amount of damages suffered by prospective class members, where the statute, like that involved 
in the OOIDA litigation, provided for recovery of attorney fees to the prevailing party. 

110. The use of written affidavit is allowed under the Arbitration Rules of Transportation 
ADR Council, Inc. and such usage is not uncommon in arbitration. 

111. If one studies the OOIDA cases, it is clear that proceedings have been extremely costly 
to all parties because of motions, briefings, discovery, appeals, and time, thus, clearly exceeding 
the cost of reasonable arbitration. 

112. See C.R. Eng., 325 F. Supp. 2d at 1252-62. 
113. Champ v. Siegel Trading Co., 55 F.3d 269, 275 (7th Cir. 1995); see also Volt Info. Scis., 

Inc. v. Bd. of Tr. of Leland Stanford Junior Univ., 489 U.S. 468,479 (1989) (recognizing the need 
to allow courts to '''rigorously enforce' [private arbitration] agreements according to their 
terms."); cf Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444, 453 (2003) (holding that where an 
arbitration clause is silent regarding the availability of class-wide relief, an arbitrator and not a 
court, must decide whether a class action is permitted). 
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is piece-meal litigation. "'114 The court explained that for the court to 
"'substitute our own notion of fairness in place of the explicit terms of 
[the parties] agreement would deprive them of the benefit of their bar
gain just as surely as if we refused to enforce their decision to 
arbitrate.' "115 

Similar positions have been taken by the Court of Appeals in the 
Second, Fifth, Sixth, Eighth, Ninth and Eleventh Circuits116 and similar 
decisions have been made in state courtS.1l7 The majority approach has 
been readily taken by California courts as well as other state courts. For 
example, in Keating v. Superior Court, the California Supreme Court held 
that state law permitted a court to order class arbitration even where an 
arbitration clause did not provide for it.11s The test to be applied was not 
solely the intent of the parties, but rather, included an analysis of which 
procedure offers "a better, more efficient, and fairer solution."119 

The diversity of positions led to the U.S. Supreme Court in Green 
Tree Financial Corp v. Bazzle.120 This decision shed some light on this 

114. Champ, 55 F.3d at 277 (quoting Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 221 
(1985». 

115. Id. at 275 (citing Universal Reinsurance Corp. v. Allstate Ins. Co., 16 F.3d 125, 130 (7th 
Cir. 1993). 

116. Id. at 274; see, e.g., Gov't of U.K. v. Boeing Co., 998 F.2d 68, 74 (2d Cir. 1993) (holding 
that "[aJ district court cannot consolidate arbitration proceedings arising from separate agree
ments to arbitrate, absent the parties' agreement to allow such consolidation."); Am. Centennial 
Ins. Co. v. Nat'! Cas. Co., 951 F.2d 107, 108 (6th Cir. 1991) (holding that "a district court is 
without power to consolidate arbitration proceedings, over the objection of a party to the arbi
tration agreement, when the agreement is silent regarding consolidation."); Baesler v. Cont'l 
Grain Co., 900 F.2d 1193, 1195 (8th Cir. 1990) (holding that "absent a provision in an arbitration 
agreement authorizing consolidation, a district court is without power to consolidate arbitration 
proceedings."); Protective Life Ins. Corp. v. Lincoln Nat'l Life Ins. Corp., 873 F.2d 281, 282 (11th 
Cir. 1989) (per curium) (quoting Del E. Webb Constr. v. Richardson Hosp. Auth., 823 F.2d 145, 
150 (5th Cir. 1987) in holding that '''the sole question for the district court is whether there is a 
written agreement among the parties providing for consolidated arbitration.' "); Weyerhaeuser 
Co. v. W. Seas Shipping Co., 743 F.2d 635, 637 (9th Cir. 1984) (holding that the court "can only 
determine whether a written arbitration agreement exists .... "); contra New Eng. Energy Inc. v. 
Keystone Shipping Co., 855 F.2d 1, 3 (1st Cir. 1988) (holding that consolidation is proper if 
allowed by state law). 

117. See, e.g., Stein v. Geonerco, Inc., 17 P.3d 1266, 1271 (Wash. Ct. App. 2001) (enforcing 
the arbitration agreement as written where the agreement was silent as to class action); Powertel, 
Inc. v. Bexley, 743 So. 2d 570, 576 (Fla. Dist. Ct. App. 1999) (recognizing that the arbitration 
agreement prevented class litigation); Med. Ctr. Cars, Inc. v. Smith, 727 So. 2d 9, 20 (Ala. 1998) 
(concluding that requiring "class-wide arbitration would alter the agreement of the parties .... "). 

118. Keating v. Superior Ct., 645 P.2d 1192, 1209 (Cal. 1982). 
119. Id. at 613; see also Bazzle v. Green Tree Fin. Corp., 569 S.E.2d 349, 356 (S.C. 2002), 

vacated, 539 U.S. 444 (2003); Blue Cross of Cal. v. Superior Ct., 67 Cal. App. 4th 42, 44 (Cal. Ct. 
App. 1998); Dickler v. Shearson Lehman Hutton, Inc., 596 A.2d 860, 865 (Pa. Super. Ct. 1991) 
(citing Keating v. Superior Ct., 645 P.2d 1192, 1209 (Cal. 1982»; Prestressed Concrete, Inc. v. 
Adoifson & Peterson, Inc., 240 N.W.2d. 551, 553 (Minn. 1976). 

120. Green Tree, 539 U.S. at 444. 
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issue, but left many issues unresolved.121 In one of the most fragmented 
decisions in recent years, the Court held that the issue of whether a con
tract prohibited class-wide arbitration was for the arbitrator, not the 
Court, to decide.122 Eight of the nine Justices wrote or concurred in opin
ions that supported the use of arbitration and all stressed the importance 
of the choice of the parties in their arbitration agreementsP3 The major
ity also endorsed arbitration agreement provisions barring class ac
tions,124 but until the Court actually decides the issue, differences will 
occur in the courts. 

In the meantime, however, courts should recognize that the benefits 
of class arbitration may, in fact, be available through the arbitrators' rul
ing on the issue of whether the agreement of the parties in a specific case 
warrants the use of class arbitration consolidation or collective action.125 

It should also be recognized that the American Arbitration Association 
("AAA") has changed its policy concerning class arbitration and has 
adopted rules providing for class arbitration if "(1) the underlying arbi
tration agreement specifies that disputes arising out of the parties' agree
ment shall be resolved by arbitration in accordance with any of the 
Association's rules, and (2) the agreement is silent with respect to class 
claims, consolidation, or joinder of claims."126 

In OOIDA litigation, there have also been some interesting develop
ments in respect to class action arbitration. OOIDA had universally op
posed arbitration until mid-2004 when it was announced that the 
organization was supporting one of its members in a demand for class 
action against FFE Transportation Services, Inc. for alleged violation of 

121. The Court voted 4-3-1-1 to remand the case for further finding by the arbitrator con
cerning the parties' intention as to class actions as expressed in their arbitration agreement. The 
plurality opinion was authored by Justice Breyer and joined in by Justices Souter, Ginsburg, and 
Scalia. Justice Stevens concurred in the judgment of the majority. Justices Rehnquist, 
O'Conner, and Kennedy dissented and voted to reverse the judgment, but for different reasons. 
Justice Thomas wrote a separate dissent. [d. at 454-60. 

122. [d. at 451. 

123. See id. at 451-53. 
124. See id. at 450-51. 
125. See generally Fair Labor Standards Act of 1938, 29 U.S.c. § 216(b) (2000) (providing 

that collective action is a procedure used in employee claims under the Fair Labor Standards Act 
with apparent satisfaction); Chapman v. Lehman Bros., Inc., 279 F. Supp. 2d 1286, 1288-90 (S.D. 
Fla. 2003) (discussing the difference between "class action" and "collective actions"). 

126. AMERICAN ARBITRATION ASSOCIATION, AMERICAN ARBITRATION ASSOCIATION POL· 
ICY ON CLASS ARBITRATIONS (2005), http://www.adr.org/Classarbitrationpolicy (last visited Oct. 
15, 2005); see generally Justin Scheck, New ADR Policy Torched, CORP. COUNS., May 2005, at 
115 (discussing the decision of one of the country's largest private arbitration services, JAMS, 
which announced in November 2004 that it adopted a policy not to enforce clauses prohibiting 
class arbitrations, but in March, 2005, reversed this policy because of arguments that the process 
involved "agreement" between the parties which should be respected). 
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the truth-in-Ieasing regulations.l27 No further information has been 
found about the disposition of that request. There is no evidence that a 
lawsuit has been filed and the parties involved have not released any fur
ther information which would tend to indicate the dispute may have set
tled or that it is progressing in the ADR process and receiving one of the 
benefits of arbitration? "confidentially." Subsequent to the FFE Trans
portation action, OOIDA, in the Swift Transportation case, filed a class
wide arbitration demand with the AAA relative to the claims in that case, 
which demand is currently unresolved. 128 

Assuming class arbitration is allowed in some instances at the discre
tion of an arbitrator or courts, the availability of such arbitration would 
seemingly eliminate all or a good portion of "hardship" and unconsciona
bility arguments while still affording many of the other benefits associ
ated with arbitration. 

VIII. CONCLUSION 

There are no reasons why motor carriers and owner-operators 
should be precluded from consensual arbitration of disputes under the 
exclusionary provisions of Section 1 of the FAA or under any state stat
ute which allows such arbitration. This should be assured on a federal 
basis by statutory amendment of the FAA previously suggested and 
which appears to be consistent with the apparent statutory intent policy 
of Congress as expressed in the FAA. It is equally clear the FAA, at best, 
was only intended to address arbitration as relevant in the context of mo
tor carrier operations between employers and employees and not inde
pendent contractors. 

While "unconscionability" issues are important, it is equally impor
tant that decisions be based on more than speculation and that a strict 
burden of proof should be imposed upon the moving party to preclude 
the general policy favoring arbitration from being undermined. Consen
sual arbitration affords too many advantages to the parties involved, to 
the public, and as a meaningful alternative to the burdened judicial sys
tem to be denied to motor carriers in their relationship to owner-opera
tors who are, in fact and by law, independent contractors and not 
employees.129 

127. TruckingInfo.com, OOIDA Seeks Class Action Arbitration with FFE (June 24, 2004), at 
http://www.truckinginfo.comlnews/new-detail.asp?news_id=52126 (last visited Oct. 15, 2005). 

128. See Swift Transp., 288 F. Supp. 2d at 1040. 
129. This should also be true with respect to employees of motor carriers because they, un

like seamen, railroad, and airline employees who have legislative alternative dispute resolution 
procedures, are precluded from arbitration under federal law except possibly under a collective 
bargaining agreement or under state law coverage. 
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OOIDA Class-Action Damages and Other Relief 

Daniel D. Doyle* and Jennifer A. Fletcher** 

1. INTRoDucnoN 

The Owner-Operator Independent Drivers Association (OOIDA)1 
is comprised of truck drivers who own and operate their power units 
("owner-operators"). OOIDA has aggressively filed lawsuits against car
riers alleging violations of the so-called "Truth-in-Leasing" regulations.2 

In addition, at least five comparable lawsuits have been filed by other 
parties. OOIDA has claimed that motor carriers violated Federal Leasing 
& Interchange Regulations and has sought unique relief for recovery of 
unreturned maintenance account balances alleged due from motor carri-

* Daniel D. Doyle, a partner of Spencer Fane Britt & Browne LLP, has been involved in 
a range of commercial and bankruptcy litigation and is national transportation counsel for two 
Fortune 500 companies. He graduated in 1989 from Washington University School of Law, 
where he was Executive Articles Editor of the Journal of Urban and Contemporary Law and a 
W.L.H. Griffin scholar. He has served as bankruptcy counsel for Dick Simon Trucking, Inc., 
Rocor International, Arctic Express Inc., and other motor carriers. 

** Jennifer A. Fletcher is an associate in Robbins, Schwaitz, Nicholas, Lifton, Taylor, LID. 
Jennifer received her juris doctor, with distinction, from the University of Iowa College of Law, 
where she was Managing Editor of the Journal of Corporation Law. 

1. The Owner-Operator Independent Drivers Association is an international trade associ
ation representing the interests of independent owner-operators and professional drivers on all 
issues that affect truckers. OOIDA represents more than 113,000 members in all 50 states and 
Canada who collectively own and/or operate more than 156,000 individual heavy-duty trucks and 
small truck fleets. See OOIDA.com, What is OOIDA, http://www.ooida.comlaboucus/ 
abouCus.html (last visited Aug. 23, 2005). 

2. See generally OOIDA.com, Legal Action, http://www.ooida.comllegal_action/ 
courCcases2.html (last visited Aug. 23, 2005). 
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ers. The damages and equitable relief sought in these lawsuits pose sub
stantial risks to all motor carriers, and potential liability for motor carrier 
lenders. 

Owner-operators are independent contractors and often enter into 
lease agreements with motor carriers possessing authority from the U.S. 
Department of Transportation ("DOT") to transport property.3 The 
leases are regulated by DOT through the Federal Highway Administra
tion ("FHWA").4 

In conjunction with the lease of the driver and power units, owner
operators frequently obtain their trucks by entering into equipment lease
purchase agreements with motor-carriers, in which the owner-operator is 
the lessee and the motor carrier is the lessor.5 This article deals exclu
sively with the latter and related class-action lawsuits arising under DOT 
Regulations. 

This article will analyze the damages and remedies that OOIDA may 
seek in class-action lawsuits against motor carriers and review strategies 
to limit motor carriers' exposure in such litigation. Section II discusses 
the legal basis for the claims made against motor carriers. Section III de
scribes injunctive relief that has been sought against motor carriers and 
Section IV discusses the damages available under leasing laws. Section V 
provides strategies for minimizing such damages. Section VI discusses 
two lawsuits that OOIDA brought in the Chapter 11 bankruptcy cases of 
Rocor International6 and Arctic Express.? Although OOIDA's claims 
were similar in both cases, the litigation arose in different procedural con
texts and required the development and implementation of specialized 
strategies to reach favorable outcomes. In summary, Section VI suggests 
practical strategies to blunt OOIDA damage claims at each stage of 
litigation. 

II. CLAIMS MADE AGAINST CARRIERS 

OOIDA and owner-operators base their claims for unreturned main
tenance funds on the Truth-in-Leasing regulations promulgated under the 
Interstate Commerce Act, particularly 49 U.S.c. § 14102, which provides 

3. See Opinion and Order at 2, Owner-Operator Indep. Drivers Ass'n v. Arctic Express, 
Inc., No. 97-CV00750 (S.D. Ohio 2001). 

4. See 49 C.F.R. § 376 (2005); see also Owner-Operator Indep. Drivers Ass'n v. New 
Prime, Inc., 339 F.3d 1001, 1006 (8th Cir. 2003) [hereinafter New Prime IV]. 

5. See 49 C.F.R § 376.2 (f), (g). 
6. In re Rocor Int'l, Inc., Ch. 11 Case No. 02-17658-TRC (Bankr. W.D. OK Aug. 5, 2002); 

see generally OOIDA.com, Legal Action, http://www.ooida.comllegaLactionlcourt_cases2.html 
(last visited Sept. 23, 2005). 

7. In re Arctic Express, Inc., Ch. 11 Case No. 03-66797-DEC (Bankr. S.D. Ohio Oct. 31, 
2003); see generally OOIDA.com, Legal Action, http://www.ooida.comllegaLactionlArcticlar
tic_index.html (last visited Sept. 23, 2005). 
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the Secretary of Transportation with authority to regulate vehicle leases.s 
The leasing regulations, title 49 sections 376.1 to 376.42,9 specifically sec
tion 376.12(k), provide that "if escrow funds are required, the lease shall 
specify [that] ... the carrier shall pay interest on the escrow fund[s] .... 
The lease shall further specify that in no event shall the escrow fund be 
returned later than 45 days from the date of [lease] termination."IO 
OOIDA asserts that maintenance funds may qualify as escrow funds and, 
accordingly, motor carriers must follow the requirements imposed on es
crow funds. The regulations define an "escrow fund" as "[m]oney depos
ited by the lessor with either a third party or the lessee to guarantee 
performance, to repay advances, to cover repair expenses, to handle 
claims, to handle license and State permit costs, and for any other pur
poses mutually agreed upon by the lessor and lessee. "11 

Note that OOIDA lawsuits based on violations of these leasing regu
lations have the potential of being catastrophic to motor carriers. Owner
Operator Independent Drivers Association v. Ledar Transport illustrates 
how poorly litigation can go for motor carriersP Section III discusses 
Ledar Transport as a case study of the legal and practical challenges con
fronting motor carriers. 

III. INJUNCTIVE RELIEF SOUGHT FROM CARRIERS 

The OOIDA class-action lawsuits usually seek a permanent injunc
tion against the motor carrier to restrain future violations of the leasing 
regulations, essentially by shutting down the carrier's operations.13 

Courts have found that a private right of action for injunctive relief exists 
under 49 U.S.c. § 14704(a)(1) only for those regulations promulgated 
under 49 U.S.c. § 14102.14 In New Prime II, the court found that title 49, 
section 376.12 of the Code of Federal Regulations was enacted under 49 
U.S.c. § 14102(a) authority, meaning that OOIDA may seek injunctive 
relief when claiming a violation of title 49, section 376.12 of the Code of 
Federal Regulations.15 

The party seeking injunctive relief typically has the burden of show
ing it meets the "traditional equitable principles," which include: "[1] 

8. 49 u.s.c. § 14102 (2000). 
9. 49 C.F.R. §§ 376.1-376.42. 

10. See id. § 376.12. 
11. Id. § 376.2(1). 
12. Owner-Operator Indep. Drivers Ass'n v. Ledar Transp., No. 00-0258-CV-W-2-ECF, 

2000 WL 33711271, at *11 (W.O. Mo. Nov. 3, 2000). 
13. See, e.g" Owner-Operator Indep. Drivers Ass'n v. New Prime, Inc., 250 F.2d 1151, 1153 

(W.O. Mo. 2001) [hereinafter New Prime II]. 
14. See id. at 1160; Owner-Operator Indep. Drivers Ass'n v. New Prime, Inc., 192 F.3d 778, 

784 (8th Cir. 1999) [hereinafter New Prime I]. 
15. New Prime II, 250 F.2d at 1160. 
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threat of irreparable harm, [2] likelihood of success on the merits, [3] the 
balance of hardships [favors granting the injunction], and [4] public inter
est [favors the relief]."16 The traditional test, however, has not always 
been applied. In Ledar Transport, the court applied the reasonable cause 
standard.17 

A. REASONABLE CAUSE STANDARD 

In Ledar Transport, OOIDA argued that the reasonable cause stan
dard is appropriate in litigation involving federal leasing regulations. 18 

According to Ledar Transport, the reasonable cause standard is appropri
ate where (1) Congress has previously balanced the hardships, (2) the 
purpose of the regulations is served by an injunction, and (3) the regula
tions contain flat bans.19 Based on the legislative history, the court found 
that Congress had balanced the equities when authorizing the promulga
tion of the Truth-in-Leasing regulations.20 The court next analyzed 
whether the purpose of the leasing provisions would be served through 
issuance of a preliminary injunction.21 The court quoted the old Interstate 
Commerce Commission ("ICC"), which stated that the purposes of the 
Truth-in-Leasing provisions are promoting truth-in-Ieasing, full disclosure 
between the carrier and the owner-operator regarding contracts, elimina
tion of illegal practices, and promotion of economic welfare of the inde
pendent trucker segment of the industry.22 The court found that these 
purposes would be served by issuing a preliminary injunction.23 

The court then applied the third factor: "whether the statute places a 
flat ban on the prohibited conduct."24 The court determined that the leas
ing regulations' mandated contents of a lease are effectively a flat ban on 
entering into noncompliant leases.25 Under the reasonable cause stan
dard, the court issued a preliminary injunction.26 

B. TRADITIONAL STANDARD 

Finding the Ledar Transport decision wrongly decided, the court in 
Owner-Operator Independent Drivers Association, Inc. v. Swift Transpor
tation Co., Inc. found that the district court did not err in applying the 

16. Ledar Transp., 2000 WL 33711271, at *3. 
17. [d. at *11. 
18. [d. at *2. 
19. [d. (citing Burlington N. R.R. Co. v. Bair, 957 F.2d 599 (8th Cir. 1992)). 
20. [d. 
21. [d. at *3. 
22. [d. 
23. [d. 
24. [d. 
25. [d. at *4. 
26. [d. at *11. 
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"traditional equitable principles" test in granting or denying preliminary 
injunctions for federal leasing violations.27 The Swift Transportation court 
reasoned that the traditional test is the appropriate test, unless Congress 
restricts the courts' equitable discretion.28 In other words, the relevant 
inquiry is whether Congress expressed an intent to restrict judicial discre
tion through 49 U.S.c. §14704(a)(1).29 

The Swift Transportation court found that "Congress has not clearly 
indicated an intent to restrict the courts' equitable discretion" in the text 
of the statute.3D Further, the Swift Transportation court found that the 
factors applied by the Ledar Transport court do not relate to the question 
of ascertaining Congress's intent and, therefore, found that Ledar Trans
port was wrongly decided.31 Applying the traditional test, the court de
nied OOIDA's request for preliminary injunctive relief.32 

C. COURT ApPROVED INJUNCTIVE RELIEF 

In Ledar Transport, the court entered a preliminary injunction re
quiring court-approved lease agreements.33 This injunction, in essence, 
required the carrier to shut down business until it returned to court with 
new leases that complied with DOT regulations.34 The Ledar Transport 
court also entered an injunction requiring the carrier to allow owner-op
erators to rescind their lease-purchase contracts with the motor carrier 
with no penalty.35 Furthermore, the Ledar Transport court entered an 
injunction prohibiting retaliation against owner-operators.36 Such injunc-

27. Owner-Operator Indep. Drivers Ass'n v. Swift Transp. Co., 367 F.3d 1108, 1115-16 (9th 
Cir.2004). 

28. [d. at 1111-12. 
29. [d. at 1109-10. 
~O. [d. at 1114. 
31. !d. at 1115. 
32. [d. at 1115-16. 
33. Ledar Transp., 2000 WL 37711271, at *11. The court issued the following injunction: 
Defendant Ledar Transport, Inc. is hereby enjoined, pursuant to 49 U.S.c. 
§ 14704(a)(1) and 49 C.F.R. § 376.11(a), from performing any transportation requiring 
U.S. Department of Transportation authorization in equipment it does not own until it 
executes written lease agreements for such equipment, approved by this Court as con
forming to the requirements contained in 49 C.F.R. § 376.12, with each person leasing 
such equipment to Defendant. !d. 

34. [d. 
35. [d. The court issued the following injunction: 
For each equipment lessor to Defendant who is subject to any other lease, lease
purchase, or sales agreement between such lessor and Defendant, its officers, directors, 
shareholders, owners, employees, agents, corporate subsidiaries, corporate parents and/ 
or corporate affiliates, such other agreement may be rescinded in its entirety at the 
option of such lessor, free of any penalty or further obligation upon such lessor. Defen
dant shall notify all such lessors of this provision in writing upon the issuance of this 
injunction. [d. 
36. [d. The court prohibited retaliation with the following order: 
Defendant is enjoined from all acts of retaliation, harassment, and intimidation against 
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tions can paralyze a motor carrier. OOIDA achieved its goal by claiming 
that the defendants in Ledar Transport retaliated against owner-operators 
by failing to repay them the outstanding lease escrow amounts after ter
mination of their leases.37 OOIDA argued that, by withholding compen
sation owed to lessors, the carrier erected an obstacle to lessors paying off 
their trucks and forfeiting drivers' rights under the lease-purchase 
agreements.38 

IV. STATUTORY TRUSTS 

OOIDA lawsuits have also sought to trump the priority of payment 
of secured lenders. OOIDA has aggressively sought to reorder payment 
priorities in bankruptcy proceedings. To recover ahead of other creditors 
in Chapter 11 bankruptcy cases, OOIDA has asserted that owner-opera
tors benefit from a federal statutory trust for the amount of unreturned 
escrow accounts. OOIDA and the owner-operators would then have a 
superior claim to the subject assets because property subject to a statu
tory trust would not be part of a bankruptcy estate and would be outside 
the bankruptcy court's jurisdiction.39 Such claims are superior even to the 
perfected and enforceable security interest held by asset-based lenders. 

A. TRUST FUNDS EXCLUDED FROM CHAPTER 11 BANKRUPTCY 

When a motor carrier enters bankruptcy, the debtor's estate broadly 
encompasses nearly every legal or equitable interest.4o Nevertheless, 
property of others held by the debtor in trust is excluded from the bank
ruptcy estate.41 An unsecured creditor can remove itself from an express 
bankruptcy statutory scheme by showing that the debtor is holding prop
erty in trust for the benefit of the unsecured creditor.42 

Bankruptcy courts apply non-bankruptcy law to determine whether a 

Plaintiffs, all other members of the potential class in this action, and others who may 
assist and/or participate in this action. Id. 

37. Plaintiffs Suggestions in Support of their Motion for Supplemental Relief to Effect the 
Court's November 3, 2000 Order at 4, Owner-Operator Indep. Drivers Ass'n v. Ledar Transp., 
No. 00-0258-CV-W-2-ECF, 2000 WL 33711271 (W.D. Mo. Nov. 3,2000). 

38. [d. 
39. See generally 11 U.S.C. § 541(d) (2000). 
40. See id. § 541. 
41. [d. § 541(b)(1) (providing that estate property does not include power held for the sole 

benefit of another); United States v. Whiting Pools, Inc., 462 U.S. 198,205 n.10 (1983) ("Con
gress plainly excluded property of others held by the debtor in trust at the time of the filing of 
the petition."); see also Daly v. Carrozzella & Richardson (In re Carrozzella & Richardson), 255 
B.R. 267, 274 (Bankr. D. Conn. 2000) ("It is axiomatic that funds held in trust by one entity ... 
do not constitute the beneficial property of the former."). 

42. See 11 U.S.c. § 541(b)(1). 
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trust exists.43 A statute may create a trust if the statute" 'define[s] the 
trust res, spell[s] out trustee's fiduciary duties, and impose[s] a trust prior 
to and without reference to the wrong which created the debt."'44 Fur
thermore, under common law, strict tracing of the trust res is required.45 

OOIDA has claimed that motor carriers, including those restructur
ing under Chapter 11 of the United States Bankruptcy Code, hold owner
operator funds in trust and, therefore, the funds are not subject to bank
ruptcy.46 OOIDA has based its statutory trust argument on the use of the 
term "escrow" in the regulation and its reading of the Supreme Court's 
decision in Regier v. IRS.47 OOIDA has succeeded with this argument in 
one case, In re Intrenet, Inc.,48 despite the fact that the leasing regulations 
do not expressly establish a trust and that OOIDA can hardly be analo
gized to the U.S. Internal Revenue Service. 

1. The Begier Case 

At issue in Regier was whether tax payments made to the IRS could 
be avoided as preferential transfers.49 Before the Regier decision, courts 
required the IRS to trace payments that debtors made to the IRS ninety 
days before filing for bankruptcy in order to claim the IRS payment from 
a trust account was not an avoidable transfer of bankruptcy estate prop
erty.50 In Regier, the Court required only that there be some nexus be
tween the alleged trust fund and the "trust fund taxes" withheld and paid 
by the debtor.51 The Court held that the Internal Revenue Code, 26 
U.S.c. § 7501, created a trust comprised of amounts withheld or collected 
as taxes, and those payments were, therefore, not avoidable transfers of 
property of the debtor's bankruptcy estate under the Bankruptcy Code, 

43. See Butner v. United States, 440 U.S. 48, 54-55 (1979) (recognizing that state law gener
ally determines contract rights absent a compelling federal interest). 

44. Stephens v. Bigelow (In re Bigelow), 271 B.R. 178, 187 (B.AP. 9th Cir. 2001) (citing 
Woodworking Enter., Inc. v. Baird (In re Baird), 114 B.R. 198, 202 (B.AP. 9th Cir. 1990)); see 
generally 11 U.S.c. § 523(a)(4) ("(a) A discharge ... does not discharge an individual debtor 
from any debt ... (4) for fraud or defalcation while acting in a fiduciary capacity, embezzlement, 
or larceny."). 

45. See Sender v. Nancy Elizabeth R. Heggland Family Trust (In re Hedged-Inv. Assocs.), 
48 F.3d 470, 474 (10th Cir. 1995) (quoting 4 Collier on Bankruptcy, '11541.13 at 541-76, 79 (15th 
ed. 1994)). 

46. 11 U.S.C. §§ 101-1330. 
47. Begier v. IRS, 496 U.S. 53 (1990). 
48. See Owner-Operator Indep. Drivers Ass'n v. Huntington Nat'l Bank (In re Intrenet, 

Inc.), 273 B.R. 153, 157 (Bankr. S.D. Ohio 2002) (holding that "the funds are subject to a statu
tory trust created by the federal Truth-In-Leasing regulations for the benefit of the Owner
Operators. "). 

49. Begier, 496 U.S. at 55; see also 11 U.S.C. § 547 (providing for recovery of preferential 
payments). 

50. See id. at 57 n.1. 
51. Id. at 65-67. 
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11 U.S.c. § 547.52 

Like Begier, the vast majority of statutory trusts are found in tax 
codes. 53 The Third Circuit has imposed trusts on natural gas customer 
refunds54 and on interline freight payments between railroads,55 but 
other circuits have not endorsed this expansion of the statutory trust doc
trine to frustrate the fundamental bankruptcy policy of pro rata distribu
tion on unsecured claims. However, extending Begier to truck lease
purchase agreements would radically expand that decision beyond the 
unique statutory tax scheme upon which it relies.56 As such, the Begier 
holding should not be expanded more broadly than is "necessary to ac
complish its purposes when doing so would undermine the policy of 
equality of distribution among creditors, a fundamental policy of the 
Bankruptcy Code, especially when the IRS would not be affected by a 
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"fund" into a statutory trust that is not subject to pro rata distribution and 
undermine the strong public policy supporting the bankruptcy system.62 

Owner-operators are not similarly situated to U.S. taxpayers and the 
OOIDA is not the IRS. Where a party has no specific obligation of his 
own for which he writes a check to an agent, then no trust exists over the 
funds.63 The taxpayers in Begier were paying their own tax obligation. 
The owner-operators' payments to motor carriers are made based on 
lease agreements to fund the motor carriers' lease obligations, such as 
future maintenance expenses charged to the carrier and to be reimbursed 
by the driver.64 If the lease obligations are not paid, the motor carriers, 
not the owner-operators, accumulate the debt.65 The lease funds withheld 
from owner-operators are held by the carrier primarily for its own benefit 
(its future reimbursement owed by the driver), rather than for a third 
party or the driver.66 

Furthermore, the policy in favor of payment of taxes is not impli
cated in OOIDA cases.67 There is no strong public policy that favors 
owner-operators over fundamental bankruptcy principles. Nonetheless, in 
Intrenet, the bankruptcy court found a statutory trust created by the lease 
regulations.68 Even in that instance, the funds were in a segregated bank 
account and the secured lender had been paid in full from its collatera1.69 

2. Tracing Property Subject To the Statutory Trust 

Trust law generally requires the beneficiary to trace its trust property 
in order to recover it. As stated in Hedged-Investments: 

Once the trust relationship has been established, one claiming as a cestui que 
trust thereunder must identify the trust fund or property in the estate, and, if 
such fund or property has been mingled with the general property of the 
debtor, sufficiently trace the trust property. If the trust fund or property can
not be identified in its original or substituted form, the cestui becomes 
merely a general creditor of the estate .... 70 

62. Although the regulations refer to holding funds in "escrow," the regulations allow the 
carrier to receive the payments and do not require segregation of the funds from the carrier's 
operating account. A true escrow requires the funds be held by a third party depositary under 
an express escrow agreement. See Mid-Island Hosp., Inc. v. Empire Blue Cross & Blue Shield 
(In re Mid-Island Hosp., Inc.), 276 F.3d 123, 130 (2d Cir. 2002) (applying New York state law). 

63. See Morin v. Frontier Bus. Tech., 288 B.R. 663, 673 (W.D.N.Y. 2003) (finding that where 
a party has no tax obligation of its own, then no trust existed over its own funds). 

64. See In re Intrenet, 273 B.R. at 155-56. 
65. See id. 
66. See id. at 157. 
67. Morin, 288 B.R. at 673 (citing the implication of the public policy in favor of paying 

taxes as a reason not to apply the Begier holding). 
68. In re Intrenet, 273 B.R. at 156-57. 
69. See id. 
70. In re Hedged-Inv. Assocs., 48 F.3d at 474. 
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OOIDA argues, based on Regier, that tracing is not required for fed
eral statutory trusts. Regier holds only that common law "rules are of 
limited utility in the context of the trust created by § 7501."71 That is not 
to say that common law cannot answer questions pertaining to non-7501 
trusts. If courts were to imply a statutory trust to lease funds, then com
mon law rules logically should apply and OOIDA should be prepared to 
identify the trust property through tracing. 

Moreover, the long period between an owner-operators' mainte
nance reserve contributions and litigation to collect those amounts, cou
pled with the fact that the regulation does not require those funds to be 
segregated, probably makes it impossible for OOIDA to trace the driver 
funds to specific, current assets of the debtor. If, however, OOIDA wins 
on this point, all of the carrier's property would belong to OOIDA mem
bers to the extent its reserve judgment on account escrows has been satis
fied. OOIDA could liquidate the carrier for the benefit of owner
operators and itself, despite bargained-for secured credit facilities. 

3. The Creation of an OOIDA Statutory Trust Threatens All Carriers 

Statutory trust claims pose a substantial threat to the availability of 
credit and borrowing costs for all motor carriers because such claims 
threaten availability on existing lines of credit. New lenders may be un
willing to risk collateral which will be subject to a superior claim by the 
OOIDA. The cost of obtaining new financing in the trucking industry 
may be increased because potential lenders could require owner-operator 
audits to ensure compliance with the leasing regulations and to rule out 
possible trust claims by OOIDA. The higher cost of capital will compress 
already small operating margins and could push carriers with neutral or 
marginally positive cash flows into negative profitability. 

Although to date OOIDA has only asserted the statutory trust argu
ment in bankruptcy cases, nothing prevents it from making the same ar
gument outside bankruptcy to satisfy claims ahead of a carrier's other 
creditors. Not only does the argument frustrate the legitimate expecta
tions of a carrier's trade creditors, but also, on at least two occasions, 
OOIDA has used the argument seeking to recover payments made to a 
carrier's principal lender.72 

As such, the risk to a carrier's survival is obvious if payments made 
to its lender must be disgorged to OOIDA as part of a statutory trust res. 
The lender would be forced to demand payment again from the carrier 
and may foreclose on assets (also subject to OOIDA's statutory trust) or 
seek payment directly from any guarantors. Statutory trusts violate the 

71. Begier, 496 U.S. at 62. 
72. New Prime IV, 339 F.3d at 1007. 
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expectations of lenders that believe they have an unassailable mortgage 
or security interest after checking real estate and VCC filings covering 
the motor carrier's collateral. The imposition of statutory trusts could 
destabilize established lending practices and even harm motor carriers 
who are not parties to an OOIDA lawsuit. As OOIDA's statutory trust 
theory faces fewer obstacles outside of bankruptcy , where equality of 
distribution among creditors is not a consideration, carriers can expect 
OOIDA to extend its statutory trust allegations more aggressively in non
bankruptcy litigation. 

4. Damages Sought from Carriers 

The hearing regulations do not contain an express private cause of 
action against motor carriers. Nevertheless, courts have implied a private 
right of action for damages arising under the Interstate Commerce Act.73 

B. "DISGORGEMENT" OF ESCROW FUNDS 

Courts have interpreted OOIDA's requests for disgorgement of es
crow funds as requests for money damages under 49 U.S.C. 
§ 14704(a)(2).74 OOIDA has claimed that it is entitled to recover dam
ages of the full amount contributed into escrow funds.?5 OOIDA claimed 
that only deductions reported to drivers within 45 days of contract termi
nation should be subtracted from the amounts contributed to the funds.?6 
The courts have not adopted this harsh measure. Instead, the courts have 
looked to what damages are necessary to make the plaintiffs whole.?7 In 
Arctic Express III, the court found that, if the carrier had complied with 
the leasing regulations, the owner-operators would have recovered the 
net balance of the escrow accounts, not the total contributed funds.?8 Ac
cordingly, the court found that the measure of damages is "the unrecov
ered amounts remaining in the maintenance escrows" at the time of each 
owner-operator's termination.?9 

73. See 49 U.S.c. § 14704(a)(2) (providing that "a carrier ... is liable for damages sustained 
by a person as a result of an act or omission of that carrier."); see, e.g., Owner-Operator Indep. 
Drivers Ass'n v. Comerica, Inc., No. 2:05-CV-00056 (S.D. Ohio Jan. 19, 2005). 

74. See, e.g., Owner-Operator Indep. Drivers Ass'n v. Arctic Express, Inc., 270 F. Supp. 2d 
990, 995 (S.D. Ohio 2003) [hereinafter Arctic Express Ill] (recognizing that the court labeled 
remedy of damages as opposed to the remedy sought by the plaintiffs, the equitable remedy of 
the return of the escrow funds with interest are the same and do not alter the substantive rights 
of the parties), recons. denied, 288 F. Supp 2d 895 (S.D. Ohio 2003); see generally 49 U.S.C. 
§ 14704(a)(2). 

75. Owner-Operator Indep. Drivers Ass'n v. Arctic Express, Inc., 288 F. Supp. 2d 895, 899, 
905 (S.D. Ohio 2003) [hereinafter Arctic Express IV). 

76. [d. at 905. 
77. [d. at 906 (citing DAN B. DOBBS, DOBBS LAW OF REMEDIES § 3.1 (2d ed. 1993)). 
78. [d. 
79. [d. 
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C. SETOFFS AGAINST ESCROW BALANCES 

Determination of owner-operator damages does not end at the 
amount in the escrow accounts at the time of termination.8o Pursuant to 
49 C.P.R § 376.12(k)(6), all amounts due from the driver to the carrier 
are to be deducted from the escrow accounts if specified in the lease.81 

Under many owner-operator lease agreements, the escrow payments may 
pay such debts as the costs of "Qualcomm unit, maintenance and repairs, 
licenses, permits, taxes, insurance, loss or damage to the tractor, missing 
or damaged equipment, and costs associated with [recovering] possession 
of the tractor unit" after default.82 Based on these countervailing lease 
provisions, some courts have not imposed liability on motor carriers that 
did not return funds if those funds were offset by amounts owed or if the 
escrow account did not have a positive balance.83 

Notwithstanding this provision, OOIDA has persuaded some courts 
that the regulations prohibit any reduction in the amounts due to owner
operators or that permissible deductions are limited to the purpose of the 
escrow (e.g., cost of tires deducted from tire reserve account). The effect 
of courts' acceptance of this argument is that carriers are required to re
turn the full amount of the escrows to owner-operators, but are pre
vented from collecting amounts owed to the carrier by the owner
operator for items such as advances, past due lease payments and breach 
of lease damages. A carrier, therefore, faces a large damage claim from 
owner-operators and OOIDA, but is left with no effective way to recover 
amounts owed to it by those same owner-operators. 

D. ATTORNEY PEES 

OOIDA routinely seeks attorneys fees under 49 U.S.C. §14704(e), 
which states that the "district court shall award a reasonable attorney's 
fee under this section."84 As a result, defendants should include an esti
mate of OOIDA's attorney fees in calculating potential exposure. 

E. JOINDER OF COMPANY OWNERS, DIRECTORS, AND OFFICERS 

OOIDA has joined motor carriers' presidents, agents, and employees 
for "engaging in a course of conduct, and in concert, whereby these par
ties have acted as part of a single common enterprise to violate federal 

80. See generally 49 c.F.R. § 376.l2(k)(6) (providing that "the authorized carrier may de
duct monies for those obligations incurred by the lessor which have been previously specified in 
the lease."). 

81. ld. 
82. New Prime IV, 339 F.3d at 1011. 
83. Owner-Operator Indep. Drivers Ass'n v. New Prime, Inc., 213 F.R.D. 537, 547 (W.D. 

Mo. 2002) [hereinafter New Prime Ill]. 
84. 49 U.S.c. § 14704(e). 
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law."85 OOIDA claimed in Ledar Transport that the facts justify piercing 
the corporate veil under Missouri law.86 Piercing the corporate veil is an 
extraordinary form of relief that courts employ in very limited circum
stances.8? It is unlikely that OOIDA will be able to establish the ex
traordinary evidence required to prove such a claim. Nonetheless, 
OOIDA continues to make such claims as part of an aggressive litigation 
strategy. 

V. STRATEGIES FOR REDUCING RISK OF DAMAGE AWARDS 

According to its website, "OOIDA continues to file more lawsuits 
against motor carriers and several states in order to fight unfair and ille
gal treatment of drivers, violation of lumping laws, and private right of 
action, as well as double taxation."88 Under this rubric, the OOIDA has 
filed class action lawsuits across the United States claiming to represent 
the interests of all owner-operators. 

A. SETOFFS AND COUNTERCLAIMS CAN BAR CLASS CERTIFICATION 

Carriers' claims against owner-operators for unpaid advances, lease 
breaches and other amounts due may provide a setoff against positive 
escrow balances that have not been refunded to a former owner-operator. 
If the carrier's claims exceed the amount of the escrow balance, the car
rier has a counterclaim against the owner-operator in litigation. As such, 
these setoff and counterclaim rights may provide a basis to prevent class 
certification by OOIDA.89 

Opposing class certification is crucial. OOIDA initiates litigation 
naming only a few owner-operators as plaintiffs with escrow claims, total
ing only a few thousand dollars. But class certification could allow it to 
sue a carrier on behalf of all owner-operators owed escrow funds for a 
long period as well as recover attorney fees, increasing potential damage 
awards to millions of dollars. 

However, OOIDA must establish several factors to obtain certifica-

85. See, e.g., Ledar Transp., 2000 WL 33711271, at *11. 
86. First Amended Class Action Complaint for Declaratory and Injunctive Relief and Dam

ages Demand for Jury Trial, Owner-Operator Indep. Drivers Ass'n v. Ledar Transp., No. 00-
0258-CV-W-2-ECF (W.D. Mo. Nov. 3, 2000). 

87. Union Pac. R.R. v. Midland Equities, Inc., 45 F. Supp. 2d 701, 707 (E.D. Mo. 1999). 
88. OOIDA.com, What is OOIDA, http://www.ooida.com!aboucus/aboucus.html (last vis
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89. Owner-Operator Indep. Drivers Ass'n v. Arctic Express, Inc., No. 2:97-CV-750, 2001 

WL 34366624, at *10 (S.D. Ohio Sept. 4, 2001) [hereinafter Arctic Express /I] (determining that 
"the primary issue to be reached by this Court in deciding the Plaintiffs' Motion for Class Certi
fication is whether, under Rule 24(b )(3), the Defendants' counterclaims can destroy an other
wise cognizable class. "). 
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tion of a class.90 The existence of setoffs and counterclaims is most rele
vant to the requirement that "the questions of law or fact common to the 
members of the class predominate over any questions affecting only indi
vidual members, and that a class action is superior to other available 
methods for the fair and efficient adjudication of the controversy."91 

The courts in New Prime IV recognized that, if New Prime had vio
lated the leasing regulations, the escrow amount and the amount of New 
Prime's setoff and counterclaim rights would have to be determined sepa
rately for each class member.92 Because "questions affecting individual 
class members would predominate over common questions of law or 
fact," the Eighth Circuit Court of Appeals upheld the denial of OOIDA's 
request for certification of a class.93 

In contrast, the trial court in Arctic Express II decided that the ques
tion common to all defendants, whether the leasing regulations had been 
violated, warranted class certification.94 By only asserting its counter
claims against the few named plaintiffs, Arctic Express left open the pos
sibility of a simple alternative to denying class certification.95 If 
counterclaims and setoffs became unwieldy, the court would create a sub
class of owner-operators that were subject to those claims or sever those 
owner-operators from the action entirely.96 When it later faced setoffs 
and counterclaims against virtually all of the thousands of class members, 

90. FED. R. CIV. P. 23. The prerequisites to a Class Action pursuant to subsection (a) 
include: 

(1) the class is so numerous that joinder of all members is impracticable, (2) there are 
questions of law or fact common to the class, (3) the claims or defenses of the represen
tative parties are typical of the claims or defenses of the class, and (4) the representa
tive parties will fairly and adequately protect the interest of the class. 

ld. A court must also find pursuant to subsection (b) that: 
(1) the prosecution of separate actions by or against individual members of the class 
would create a risk of (a) inconsistent or varying adjudications with respect to individ
ual members of the class which would establish incompatible standards of conduct for 
the party opposing the class, or (b) adjudications with respect to individual members of 
the class which would as a practical matter be dispositive of the interests of the other 
members not parties to the adjudications or substantially impair or impeded their abil
ity to protect their interests; or (2) the party opposing the class has acted or refused to 
act on grounds generally applicable to the class, thereby making appropriate final in
junctive relief or corresponding declaratory relief with respect to the class as a whole; 
or (3) the court finds that the questions of law or fact common to the members of the 
class predominate over any questions affecting only individual members, and that a 
class action is superior to other available methods for the fair and efficient adjudication 
of the controversy .... ld. 

91. FED. R. CIv. P. 23(b)(3). 
92. New Prime IV, 339 F.3d at 1012. 
93. /d. at 1008, 1012. 
94. Arctic Express /I, 2001 WL 34366624, at *6. Oddly, the District Court had already de

cided that issue on summary judgment and, therefore, based class certification on an issue no 
longer before it. 

95. ld. at *10. 
96. ld. at *11. 
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the district court dismissed Arctic Express' counterclaims based on a lack 
of independent subject-matter jurisdiction instead of adjudicating Arctic 
Express' rights against the class members.97 That dismissal left Arctic Ex
press subject to liability for the full amount of the escrow balances with
out the ability to reduce that liability or otherwise collect the amounts it 
was owed by former owner-operators, except by bringing collection ac
tions against thousands of former drivers, if they could be located.98 The 
court's decision made a Chapter 11 bankruptcy case, in which setoffs are 
specifically preserved by the U.S. Bankruptcy Code, inevitable.99 

Defeating class certification limits potential damages to those suf
fered by the named plaintiffs. Prevailing on the issue of commonality of 
claims would limit potential damages to a small fraction of that sought in 
a class action and removes OOIDA's motivations for pursuing the 
litigation. 

B. RETROACTIVE ApPLICATION OF THE REGULATION 

The effective date of the ICCTA was January 1, 1996.100 A federal 
statute that expands the class of plaintiffs that can bring an action cannot 
be applied retroactively.101 Since no private right of action existed before 
the ICCTA,102 most courts have held that the ICCTA expanded the class 
of plaintiffs and, therefore, cannot apply to owner-operators entering into 
leases before its January 1, 1996 effective date.103 However, a minority of 
courts have held that the ICCTA and its regulations can be applied retro
actively to allow pre-1996 owner-operators to sue carriers for alleged 
violations.104 

C. SHORTENED STATUTE OF LIMITATIONS 

Courts recognizing a private right of action for owner-operators 

97. See, e.g., Owner-Operator Indep. Drivers Ass'n. v. Arctic Express, Inc., 238 F. Supp. 2d 
963,968·70 (S.D. Ohio 2003) [hereinafter Arctic Express V). 

98. See generally id. at 965 (assuming it could find those former owner-operators, Arctic 
Express faced the impossible task of commencing thousands of individual lawsuits all around the 
country, obtaining service on each former owner-operator and then collecting the judgments it 
obtained). 

99. See generally 11 U.S.c. § 553. 
100. New Prime IV, 339 F.3d at 1006. 
101. Hughes Aircraft Co. v. United States, 520 U.S. 939, 946-47 (1997). 
102. See New Prime IV, 339 F.3d at 1007; cf Renteria v. K & R Transp., Inc., No. CV 98-290 

MRP, 1999 WL 33268638, at *6 (C.D. Cal. Feb. 23, 1999) (determining that the ICCTA did not 
create a private right of action for damages without first obtaining an agency order). 

103. See, e.g., New Prime IV, 339 F.3d at 1007 (relying on Hughes Aircraft Co. v. United 
States, 520 U.S. 939, 950 (1997». 

104. Arctic Express IV, 288 F. Supp. 2d at 900-01 (distinguishing Hughes Aircraft Co. v. 
United States, 520 U.S. 939, 950 (1997». 
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agree that it is based on 49 U.S.c. § 14704(a)(2).105 However, that statute 
does not provide a statute of limitations for recovery of money dam
ages.106 Therefore, the general four-year statute of limitation would seem 
to apply,lo7 Yet, at least one court has found that because of a drafting 
error, the private right of action for owner-operators was included in sec
tion 14704(a) instead of section 14705(c), which has a two-year statute of 
limitation,lo8 Accordingly, the court held that owner-operators must 
bring their claims within a two-year period, significantly limiting the num
ber of claims that could be asserted.109 

D. OOIDA MAY LACK STANDING To ACT ON BEHALF OF 
OWNER-OPERATORS 

Standing has been described as possibly the most important jurisdic
tional doctrine.11o Because it raises a question of jurisdiction, the issue 
can be raised at any stage of the litigation or for the first time on ap
peal. ll1 The party asserting standing, such as OOIDA, bears the burden 
of proof.112 

Because OOIDA has not incurred damages, it usually asserts "asso
ciational standing" to represent its members in court.H3 "Associational 
standing," sometimes called organizational standing, was born from three 
decisions of the United States Supreme Court: Warth v. Seldin,114 Hunt v. 
Washington State Apple Advertising Comm'n,115 and Automobile Workers 
v. Brock,l16 An association can be granted standing to represent its mem
bers by satisfying a three-factor test: "(a) its members would otherwise 
have standing to sue in their own right; (b) the interests it seeks to protect 
are germane to the organization's purpose; and (c) neither the claim as-

105. 49 U.S.C. § 14704(a)(2). 
106. Id.; Renteria, 1999 WL 33268638, at *5 (finding that no provision governs the filing of a 

civil action for any other types of damages and concluding that the lack of a limitations period 
provided persuasive evidence that no private right of action was intended by Congress). 

107. 28 U.S.C. § 1658(a) (2000). 
108. Fitzpatrick v. Morgan S., Inc., 261 F. Supp. 2d 978, 986 (W.D. Tenn. 2003). 
109. Id. at 986. 
110. Weinman v. Fid. Capital Apprec. Fund (In re Integra Realty Res., Inc.), 262 F.3d 1089, 

1101 (10th Cir. 2001). 
111. GMX Res. v. Kleban (In re Petroleum Prod. Mgmt.), 282 B.R. 9, 13 (B.A.P. 10th Cir. 

2002). 
112. In re Integra Realty, 262 F.3d at 1101-02. 
113. E.g., Arctic Express II, 2001 WL 34366624, at *7 (holding that OOrDA had associational 

standing without considering its preclusion when monetary damages are sought, even though the 
parties did not raise the issue directly). 

114. Warth v. Seldin, 422 U.S. 490, 511 (1975). 
115. Hunt v. Wash. State Apple Adver. Comm'n., 432 U.S. 333, 343 (1977) (citing Warth v. 

Seldin, 422 U.S. 490 (1975». 
116. Union v. Brock, 477 U.S. 274, 282 (1986) (citing Warth v. Seldin, 422 U.S. 490 (1975». 
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serted nor the relief requested requires the participation of individual 
members in the lawsuit. "117 

OOIDA fails at least the third factor of the test for associational 
standing when monetary damages are sought. In Warth, the United States 
Supreme Court indicated that the participation of individual members 
would be required in an action for damages and the organization would 
consequently not have standing.u8 "These and later precedents have 
been understood to preclude associational standing when an organization 
seeks damages on behalf of its members."119 

The denial of associational standing when monetary damages are 
sought promotes "adversarial intensity," protects against "the hazard of 
litigating a case to the damages stage only to find the plaintiff lacking 
detailed records or the evidence necessary to show the harm with suffi
cient specificity," and hedges "against any risk that the damages recov
ered by the association will fail to find their way into the pockets of the 
members on whose behalf injury is claimed."120 

E. DEFENDING AGAINST STATUTORY TRUST CLAIMS 

Statutory trusts are generally incompatible with federal bankruptcy 
law and should be used to extract property from the bankruptcy estate.121 

"[R]atable distribution among all creditors is one of the strongest policies 
behind the bankruptcy laws."122 

Further, neither the ICCTA nor underlying regulations provide for 
the creation of a statutory trust. The regulation defining the terms of a 
lease between a carrier and owner-operator makes no reference to an 
"escrow."123 However, even the escrow referred to in the regulation is 
optional and can be held by the carrier rather than the third-party trustee 
required by trust law. 

VI. CASE STUDIES: ROCOR TRANSPORTATION AND ARCTIC EXPRESS 

The two following examples of OOIDA litigation and their resolu
tion through very different Chapter 11 strategies demonstrate the need 
for experienced advocacy and strategic planning in this type of litigation. 

117. Hunt, 432 U.S. at 343. 
118. Warth, 422 U.S. at 515-16. 
119. United Food & Commercial Workers Union v. Brown Group, 517 U.S. 544, 554 (1996). 
120. [d. at 556. 
121. Wisconsin v. Reese (In re Kennedy & Cohen, Inc.), 612 F.2d 963, 966 (5th Cir. 1980). 
122. Torres v. Eastlick (In re N. Am. Coin & Currency, Ltd.), 767 F.2d 1573, 1575 (9th Cir. 

1985) (rejecting trust claim on segregated fund). 
123. See 49 C.F.R. § 376.12(k). 
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A. THE ROCOR TRANSPORTATION CASE 

OOIDA repeatedly failed to obtain class certification against Rocor 
International from the Oklahoma district court.124 Other factors required 
the company to file its Chapter 11 case in August 2002.125 Shortly after 
the Chapter 11 filing, OOIDA and the individual plaintiffs filed an adver
sary proceeding in the bankruptcy court seeking the imposition of a statu
tory or constructive trust on all of Rocor's assets on behalf of a putative 
class.126 Although unsuccessful, OOIDA used its allegation of a trust to 
oppose every action by the debtor to spend money or transfer an asset, 
including a more than $17 million asset sale for the benefit of creditors, 
on the theory that all of Rocor's assets were held in trust for the former 
owner-operators.127 

Spencer Fane Britt & Browne LLP ("Spencer Fane") represented 
Rocor International in its Chapter 11 case and obtained a dismissal of 
OOIDA's claim for a constructive trust. Confirmation of a plan of liqui
dation transferred Rocor International's assets into a liquidation trust (1) 
free and clear of liens and claims and (2) beyond the reach of OOIDA 
and the former owner-operators.128 Although OOIDA appealed the con
firmation and pursued its claims against the liquidation trust, Spencer 
Fane successfully opposed the two motions for stays pending appeal and a 
third motion for a preliminary injunction. It also obtained the dismissal of 
the individual owner-operators, leaving OOIDA as the only party to the 
appeal and putting its qualification for "associational standing" directly at 
issue.129 

Following the denial of their motions, OOIDA and the other owner
operators agreed to dismiss the litigation and waive their claims against 
Rocor for a $100,000 administrative claim in the Chapter 11 case which is 
expected to receive only partial payment. 

B. THE ARCTIC EXPRESS CASE 

The district court certified a class of former owner-operators130 and 
entered partial summary judgment against Arctic Express on liability for 

124. See Order by Honorable Tim Leonard, Owner-Operator Indep. Drivers Ass'n v. Rocor 
Int'l, No. 00-CV-00640 (W.D. Okla. Sept. 25, 2001) (denying the plaintiffs motion for class certi
fication because the proof offered by plaintiffs in support of their motion for class certification 
was deficient). 

125. In re Rocor Int'l, Inc., No. 02-17658-TRC (Bankr. W.D. Okla. Aug. 5,2002). 
126. Id. 
127. Id. 
128. Order Confirming First Amended Plan of Liquidation at 5, In re Rocor Int'l, No. 02-

17658-TRC (Bankr. WD. Okla. Aug. 5,2002). 
129. See supra text accompanying notes 112-22. 
130. Arctic Express II, 2001 WL 34366624, at *1. 
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violations of the leasing regulation.!31 OOIDA sought damages exceeding 
$16 million and the district court had dismissed all of Arctic Express' set
offs as well as counterclaims against class members, which would have 
significantly reduced that damage amount.132 The potential liability and 
large legal fees required Arctic Express to file a Chapter 11 case and it 
retained Spencer Fane as its reorganization counsel.133 

Most of the major battles, such as class certification, liability, and 
setoffs and counterclaims, have been fought and lost in the district court 
prior to the Chapter 11 case. Because of the potential size of the liability, 
OOIDA and the class most probably held a "veto" vote, which could stop 
any plan of reorganization proposed by the carrier. As in Rocor, OOIDA 
filed an adversary proceeding seeking a determination that Arctic Ex
press' assets were held in statutory trust for the former owner-operators 
to secure repayment of the gross escrow amounts, which put the contin
ued existence of Arctic Express in jeopardy.134 Any reorganization strat
egy had to bring the damages to a manageable level by reducing the 
owner-operators' gross escrow amounts by the amounts those owner-op
erators owed Arctic Express. In many cases, matching the escrow 
amounts with the carrier's counterclaims and setoffs actually resulted in a 
net amount owed to Arctic Express. 

The judgment OOIDA and the owner-operators received in the dis
trict court would be paid through the Chapter 11 case. OOIDA filed a 
$11.5 million proof of claim in the Chapter 11 case based on that ex
pected judgment. However, the Bankruptcy Code requires parties to pay 
amounts they owe to the debtor and bars them from having a claim in 
bankruptcy until that debt is repaid.135 Arctic Express used those provi
sions to obtain bankruptcy court approval of an alternative dispute reso
lution ("ADR") procedure that reduced the escrow amount owed to an 
owner-operator by the amount each owner-operator owed to Arctic Ex
press, and informally resolved disputes regarding the accounts without 
further litigation.136 The bankruptcy court's adoption of the ADR proce-

131. Owner Operator Indep. Drivers Ass'n v. Arctic Express, Inc., 159 F. Supp. 2d 1067, 
1080 (S.D. Ohio 2001) [hereinafter Arctic Express 1] (granting plaintiff's motion for partial sum
mary judgment as to count II with the only remaining issue being damages). 

132. See Arctic Express II, 2001 WL 34366624 at *1; Arctic Express V, 238 F. Supp. 2d at 969-
70. 

133. See In re Arctic Express, Inc., Ch. 11 Case No. 03-66797-DEC (Bankr. S.D. Ohio Oct. 
31,2003). 

134. Owner-Operator Indep. Drivers Ass'n v. Arctic Express, Inc. (In re Arctic Express, 
Inc.), Ch. 11 Case No. 03-66797-DEC, Adv. No. 2:04-ap-02022 (Bankr. S.D. Ohio Jan. 16, 2004). 

135. 11 U.S.c. §§ 502(d), 542(b). 
136. Although the district court had ruled that it did not have subject matter jurisdiction over 

Arctic Express' setoffs and counterclaims against the former owner-operators, filing the Chapter 
11 case gave the bankruptcy court original jurisdiction over those claims. See 28 U.S.c. 
§ 1334(b). 
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dure had three important effects. First, it provided a mechanism to match 
the owner-operators' claims against Arctic Express with the carrier's 
claims against the owner-operators, and to net those claims against each 
other. This procedure, which the district court refused to allow, reduced 
Arctic Express' potential liability by millions of dollars. Second, by ad
ministering the claims between Arctic Express and the former owner-op
erators through an informal ADR procedure, Arctic Express would 
receive significant relief from the legal expenses that would be incurred in 
collecting its claims against owner-operators through traditional litiga
tion. Finally, the ADR procedure would minimize OOIDA's role in the 
process and allow the adjustment of claims by Arctic Express and the 
owner-operators. 

The approval of its ADR procedure and Arctic Express' opposition 
to certification of an owner-operator class in the bankruptcy court 
prompted OOIDA's settlement of its seven-year dispute with Arctic Ex
press. OOIDA and the owner-operators have waived all claims against 
Arctic Express, including their allegation of a statutory trust on the car
rier's assets, in return for a structured payment of $900,000 without inter
est over four years.137 

VII. CONCLUSION: PRACTICAL STRATEGIES FOR REDUCING THE 

POTENTIAL DAMAGES 

Carriers have options available to reduce the risk of an OOIDA 
claim based on the leasing regulations and the imposition of a statutory 
trust on the carrier's assets. A thorough review of owner-operator agree
ments and escrow management procedures by qualified counselor the 
elimination of owner-operator lease programs can be preventative first 
steps, but will not cure past violations of the regulations. Carriers must 
also retain legal counsel with specific experience with owner-operator 
claims immediately upon receiving a demand or legal action from 
OOIDA or another owner-operator representative. OOIDA claims con
stitute complex litigation which requires special knowledge from the be
ginning in order to effectively defend against a large recovery. Trade 
group lobbying efforts to amend the statute and regulations so as to ex
clude a private right of action, reduce the term of the statute of limita
tions, prevent class actions, and to clarify the escrow provisions to 
exclude a statutory trust, could bring an end to this type of litigation. In 
the meantime, carriers finding themselves in OOIDA litigation should re
tain counsel experienced in these matters and solicit amicus curiae 

137. The settlement was approved by the district court on July 16, 2004 and has been submit
ted for bankruptcy court approval as part of Arctic Express' plan of reorganization 
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Articles 

Saving Preemption: A Conflict Preemption Quandary 
Resolved in Geier v. American Honda Motor 

Co., Inc. 

Jennifer L. Andrews* 

I. INTRODUCTION 

In the case of Geier v. American Honda Motor Co. (Geier 11),1 the 
United States Supreme Court decided that a no airbag lawsuit conflicted 
with the objectives of Federal Motor Vehicle Safety Standard 2082 

("Standard 208"), and was consequently preempted by the National Traf
fic and Motor Vehicle Safety Act of 19663 ("Safety Act").4 The case was 

* Ms. Andrews is an attorney at Kutak Rock, LLP, conducting a practice in complex civil 
litigation, with an emphasis on business, insurance coverage, product liability defense and 
commercial litigation. Ms. Andrews has extensive experience in product liability defense 
litigation for the automotive and tire industries. In her practice, she represents governmental 
entities in matters involving contracts, inverse condemnation, tort liability, zoning issues and 
general tort liability. Ms. Andrews earned a J.D., cum laude, from Creighton University School 
of Law in 2002, and a B.A. in Humanities from Loyola Marymount University in 1996. She was 
a judicial clerk for the judges of the Fourth judicial District of Iowa. 

1. Geier v. Am. Honda Motor Co. (Geier 11),529 U.S. 861 (2000). 
2. 49 C.F.R. § 571.208 (2005). 
3. Geier II, 529 U.S. at 865 (indicating that the court refers to the pre-1994 version of the 

statute as codified at 15 U.S.c. § 1381 et seq., but recognizing that the current version of the 
statute is codified at 49 U .S.c. § 30101 et seq. (2000)). 

4. Id. at 867. 
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based on a complaint by a driver who contended that an automobile man
ufacturer, American Honda Motor Company ("American Honda"), was 
liable for damages arising from the allegedly defective design of the vehi
cle she was injured in because the company had failed to install airbags.5 

American Honda countered by claiming that its compliance with the 
Safety Act and Standard 208 preempted the no airbag lawsuit.6 

The Court agreed with the manufacturer, declaring that the lawsuit 
conflicted with the objectives of Standard 208 and was preempted by the 
Safety Act.7 The Court made three major findings in reaching this con
clusion. The first finding was that the preemption provision did not ex
pressly preempt the lawsuit. The Court determined that the preemption 
provision of the Safety Act should be read narrowly to preempt only state 
statutes and regulations, excluding common law tort actions.s 

Second, ordinary preemption applied. While the Safety Act's saving 
clause did not expressly save Geier's action, the Court concluded, based 
partially on its inclination not to construe saving clauses broadly, that the 
clause did not "bar the ordinary working of conflict pre-emption princi
ples."9 The Court stated that it was Congress' intent to apply ordinary 
pre-emption principles where an actual conflict with a federal objective 
existed; without such application, states could impose laws directly con
flicting with federal regulatory mandates.10 

Third, the Court held that Geier's suit was exactly such a case be
cause it actually conflicted with the Safety Act due to its inconsistency 
with the Department of Transportation's objectives in enacting the stan
dard.ll To allow Geier's suit to proceed would have imposed a state-cre
ated duty compelling car manufacturers to install airbags in their vehicles. 
Such a result would constitute "an obstacle to the variety and mix of de
vices that the federal regulation sought."12 

This Article will first review the facts and holding of Geier II. It will 
then examine the evolution of the doctrine of federal conflict preemption, 
including the National Motor Vehicle Safety Act, Standard 208, judicial 
interpretation of this doctrine, the court split, and decisions subsequent to 
Geier II that have used it as precedent. Next, this Article will contend 
that the Court in Geier II properly held that state common law no airbag 
suits were preempted by Standard 208 and implicitly resolved the court 

5. Id. at 865. 
6. Brief for Respondents at 7, Geier v Am. Honda Motor Co. (Geier If), 529 U.S. 861 

(2000) (No. 98-1811). 
7. Geier II, 529 U.S. at 874. 
8. Id. at 868. 
9. Id. at 869. 

10. Id. at 871. 
11. Id. at 867. 
12. Id. at 881. 

222 Transportation Law Journal [Vol. 32:221 

based on a complaint by a driver who contended that an automobile man
ufacturer, American Honda Motor Company ("American Honda"), was 
liable for damages arising from the allegedly defective design of the vehi
cle she was injured in because the company had failed to install airbags.5 

American Honda countered by claiming that its compliance with the 
Safety Act and Standard 208 preempted the no airbag lawsuit.6 

The Court agreed with the manufacturer, declaring that the lawsuit 
conflicted with the objectives of Standard 208 and was preempted by the 
Safety Act.7 The Court made three major findings in reaching this con
clusion. The first finding was that the preemption provision did not ex
pressly preempt the lawsuit. The Court determined that the preemption 
provision of the Safety Act should be read narrowly to preempt only state 
statutes and regulations, excluding common law tort actions.s 

Second, ordinary preemption applied. While the Safety Act's saving 
clause did not expressly save Geier's action, the Court concluded, based 
partially on its inclination not to construe saving clauses broadly, that the 
clause did not "bar the ordinary working of conflict pre-emption princi
ples."9 The Court stated that it was Congress' intent to apply ordinary 
pre-emption principles where an actual conflict with a federal objective 
existed; without such application, states could impose laws directly con
flicting with federal regulatory mandates.10 

Third, the Court held that Geier's suit was exactly such a case be
cause it actually conflicted with the Safety Act due to its inconsistency 
with the Department of Transportation's objectives in enacting the stan
dard.ll To allow Geier's suit to proceed would have imposed a state-cre
ated duty compelling car manufacturers to install airbags in their vehicles. 
Such a result would constitute "an obstacle to the variety and mix of de
vices that the federal regulation sought."12 

This Article will first review the facts and holding of Geier II. It will 
then examine the evolution of the doctrine of federal conflict preemption, 
including the National Motor Vehicle Safety Act, Standard 208, judicial 
interpretation of this doctrine, the court split, and decisions subsequent to 
Geier II that have used it as precedent. Next, this Article will contend 
that the Court in Geier II properly held that state common law no airbag 
suits were preempted by Standard 208 and implicitly resolved the court 

5. Id. at 865. 
6. Brief for Respondents at 7, Geier v Am. Honda Motor Co. (Geier If), 529 U.S. 861 

(2000) (No. 98-1811). 
7. Geier II, 529 U.S. at 874. 
8. Id. at 868. 
9. Id. at 869. 

10. Id. at 871. 
11. Id. at 867. 
12. Id. at 881. 



HeinOnline -- 32 Transp. L.J. 223 2004-2005

2005] Resolving the Quandary of Conflict Preemption 223 

split on the preemption doctrine, correctly enforcing the circumstances in 
which ordinary preemption applies. Finally, this Article will exhibit the 
precedent Geier II has set in enforcing ordinary preemption principles, as 
discussed in subsequent appellate decisions. 

II. F AcrS AND HOLDING 

In 1992, Alexis Geier sustained serious injuries when she drove her 
1987 Honda Accord, which lacked passive restraints, into a tree in the 
District of Columbia.13 While driving, Ms. Geier, who was wearing her 
manual shoulder harness and lap belt, rounded a curve and lost control.14 

Ms. Geier, and her parents ("Geier"), sued American Honda seeking 
$20,500,000 in compensatory and punitive damages.15 Geier sued under 
the tort law of the District of Columbia, claiming American Honda negli
gently and defectively designed the vehicle based on the lack of a driver's 
side airbag.16 American Honda filed a motion for summary judgment, 
asserting that their compliance with the Safety Act and Standard 208 pre
empted the defective design lawsuitP 

The District Court for the District of Columbia granted American 
Honda's motion for summary judgment.18 The court noted that Standard 
208, which obliged auto manufacturers to install passive restraints in 1987 
model vehicles, expressly preempted the petitioners' claims.19 The court 
concluded that because the lawsuit sought to create a different safety 
standard, one requiring airbag installation, it was expressly preempted by 
the Safety Act.20 Geier appealed to the United States Court of Appeals 
for the District of Columbia Circuit.21 

The Court of Appeals for the District of Columbia affirmed the Dis
trict Court's grant of summary judgment based on slightly different rea
sons, holding that a verdict in Geier'S favor would present an obstacle to 
the government's method of achieving the Safety Act's objectives.22 Ac
cording to the Court of Appeals, it was not necessary to resolve the issue 
of express preemption as the Safety Act impliedly preempted Geier's 
suit.23 Appellants' claims conflicted with Standard 208 and, based on or-

13. Id. at 865. 
14. Id. 
15. Brief for Respondents, supra note 6, at 6. 
16. Geier II, 529 U.S. at 865. 
17. Brief for Petitioners at 12-13, Geier II, 529 U.S. 861 (No. 98-1811). 
18. Geier v. Am. Honda Motor Co. (Geier 1),166 F.3d 1236, 1237 (D.C. Cir. 1999). 
19. Geier II, 529 U.S. at 865. 
20. Id. 
21. Geier I, 166 F.3d at 1236. 
22. Geier II, 529 U.S. at 865-66. 
23. Geier I, 166 F.3d at 1243; Geier II, 529 U.S. at 866. 
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dinary preemption principles, the Safety Act preempted the lawsuit.24 

The United States Supreme Court granted certiorari to resolve the differ
ences between state courts that have held against preemption and federal 
circuit courts that have held for it.25 

In a 5 to 4 decision, the United States Supreme Court held that peti
tioners' no airbag lawsuit conflicted with the objectives of Standard 208 
and was consequently preempted by the Safety Act.26 Delivered by Jus
tice Stephen G. Breyer, the Court made three determinations in its deci
sion.27 First, the preemption provision did not expressly preempt the 
lawsuit.28 Second, ordinary preemption applied.29 Finally, the lawsuit ac
tually conflicted with the Safety Act.3o 

The Safety Act contains an express preemption provision which pro
vides that "[w]henever a Federal motor vehicle safety standard ... is in 
effect, no State ... shall have any authority ... to establish ... any safety 
standard applicable to the same aspect of performance of such vehicle ... 
which is not identical to the Federal standard."31 The Court determined 
that this preemption provision should be read narrowly to preempt only 
state statutes and regulations, excluding common law tort actions.32 A 
broad reading would not be appropriate as it would allow little, if any, 
common law liability. Further, there was no indication that Congress in
tended to preempt common law tort actions in addition to state statutes 
and regulations.33 

In addition to its preemption provision, the Safety Act also contains 
a "saving clause," which states that" 'compliance with' a federal safety 
standard 'does not exempt any person from any liability under common 
law.' "34 The saving clause indicates that the express preemption clause 
does not preempt tort actions.35 Although the saving clause did not ex
pressly save Geier's tort action, the Court concluded that it did not bar 
the "ordinary working of conflict pre-emption principles."36 However, 
the Court has repeatedly refused to give a broad effect to a saving clause 
where it would disturb an established federal regulatory scheme.37 The 

24. Geier J, 166 F.3d at 1243; Geier II, 529 U.S. at 866. 
25. Geier II, 529 U.S. at 866. 
26. Jd. at 886. 
27. Jd. at 864. 
28. /d. at 867-70. 
29. Jd. at 870-74. 
30. Jd. at 874-86. 
31. Jd. at 867 (quoting 15 U.S.C. § 1392(d) (1988». 
32. Jd. at 868. 
33. Jd. 
34. Jd. (quoting 15 U.S.C. § 1397(k) (1988». 
35. Jd. 
36. Jd. at 869. 
37. Jd. at 870 (quoting United States v. Locke, 529 U.S. 89, 106 (2000); citing Am. Tel. & 
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Court questioned whether Congress would have wanted to apply ordi
nary preemption principles where an actual conflict with a federal objec
tive is present.38 In the absence of such application, states could impose 
laws that would directly conflict with federal regulation.39 

The Court held that petitioners' lawsuit actually conflicted with Stan
dard 208 and the Safety Act.40 Although petitioners claimed Standard 
208 created a minimum safety standard, the Court stated that the Depart
ment of Transportation created Standard 208 not as a minimum, but as a 
way to introduce car manufacturers to various passive restraint devices 
that would be gradually integrated into the market.41 Through this intro
duction, the costs of passive restraints would be lowered, technological 
development encouraged, technical safety problems overcome, and wide
spread consumer acceptance won.42 

The history of Standard 208 explains why the Department of Trans
portation promoted these objectives.43 While the Department of Trans
portation mandated manual seatbelt installation in all automobiles in 
1967,44 it became obvious that most vehicle occupants would not buckle 
up, prompting the Department of Transportation to investigate the feasi
bility of passive restraints.45 Standard 208 was amended multiple times as 
the Department of Transportation attempted to deal with the lack of pop
ular acceptance of the passive restraint requirement.46 

The 1984 version of Standard 208 reflected several significant consid
erations regarding the effectiveness of seatbelts47 and the likelihood that 
passengers would leave their seatbelts unbuckled,48 the advantages and 
disadvantages of passive restraints,49 and the public's resistance to the 
installation or use of passive restraint safety devices that were available at 

Tel. Co. v. Cent. Office Tel., Inc., 524 U.S. 214, 227-28 (1998) and Tex. & Pac. Ry. Co. v. Abilene 
Cotton Oil Co., 204 U.S. 426 (1907». 

38. [d. at 871. 
39. [d. 

40. [d. at 874. 
41. [d. at 875. 
42. [d. 

43. [d. (citing Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 34-
38 (1983». 

44. [d. (citing 32 Fed. Reg. 2408, 2415) (1969». 
45. [d. (citing 34 Fed. Reg. 11148 (1969». 
46. See id. at 875-76. 
47. [d. at 877 (citing 49 Fed. Reg. 28962, 29003 (July 17, 1984) (codified at 49 C.F.R. pt. 

571» and Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 52 (1983». 
48. [d. (citing 49 Fed. Reg. 28962, 28983 (July 17, 1984) (codified at 49 C.F.R. pt. 571». 
49. [d. at 877-78 (citing 49 Fed. Reg. 28962, 28986, 28990-93, 29001 (July 17, 1984) (codified 

at 49 C.F.R. pt. 571) and 65 Fed. Reg. 30680, 30681-82 (May 12, 2000) (codified at 49 c.F.R. pt. 
552, 571, 585, 595». 
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the time.50 Most importantly, the Department of Transportation deliber
ately rejected an "all airbag" standard because real or perceived safety 
concerns threatened a negative public response more easily overcome 
with a combination of several different devices.51 

The 1984 Standard 208 also sought to gradually phase in passive re
straints.52 It required ten percent of manufacturers' car fleets to be 
equipped with passive restraints in 1987, followed by an increasing per
centage in three annual phases, up to one hundred percent after Septem
ber 1, 1989.53 In addition to providing time for compliance, this 
progressive approach would also help establish data on comparative ef
fectiveness, permit manufacturers to overcome safety problems and high 
production costs, and advance the development of alternative passive re
straint systems, ultimately building necessary public confidence. 54 

In Geier II, Petitioners claimed that American Honda, as a manufac
turer, had an obligation to install an airbag in the 1987 Accord driven by 
the plaintiff. 55 The Court explained that plaintiff's rationale would im
pose an airbag installation mandate upon manufacturers of similar cars 
based on state law.56 To impose a rule of state tort law compelling a duty 
to install airbags in cars such as the Honda in question "would have 
presented an obstacle to the variety and mix of devices that the federal 
regulation sought. "57 The Court recognized the importance of the De
partment of Transportation's understanding of its own regulation and de
ferred to the Department's position that state tort suits would impinge on 
Standard 208's objectives.58 

While preemption is generally an issue of congressional intent, courts 
have traditionally made distinctions between express and implied pre
emption.59 Geier II was a case of "conflict" preemption and, therefore, 
hinged on the issue of Congress' "implied" intent.6o The Court believed 
that Congress would not have intended such a significant conflict to be 

50. Id. (citing 49 Fed. Reg. 28962,28990, 28987-89, 29001 (July 17, 1984) (codified at 49 
C.F.R. pt. 571». 

51. Id. at 879 (citing 49 Fed. Reg. 28962, 29001 (July 17, 1984) (codified at 49 C.F.R. pt. 
571)}. 

52. Id. (citing 49 Fed. Reg. 28962, 28999-29000 (July 17, 1984) (codified at 49 C.F.R. pt. 
571)}. 

53. Id. (citing 49 Fed. Reg. 28962, 28999 (July 17, 1984) (codified at 49 C.F.R. pt. 571)}. 
54. Id. (citing 49 Fed. Reg. 28962, 29000-01 (July 17, 1984) (codified at 49 C.F.R. pt. 571». 
55. Id. at 881. 
56. Id. 
57. Id. 
58. Id. at 883. 
59. Id. at 884. 
60. Id. at 884-85 (citing Freightliner Corp. v. Myrick (Freightliner II), 514 U.S. 280, 287 

(1995), English v. Gen. Elec. Co., 496 U.S. 72, 78-79 (1990) and Cipollone v. Liggett Group, Inc. 
(Cipollone VI), 505 U.S. 504, 545, 547-48 (1992}). 
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permitted.61 

Justice John Paul Stevens, writing for the dissent, argued against pre
emption "[b]ecause neither the text of the statute nor the text of the regu
lation contains any indication of an intent to pre-empt petitioners' cause 
of action .... "62 Before discussing the issue of preemption, the dissent 
observed that good faith compliance with Standard 208 would not pro
vide a complete defense for Honda, but "such compliance would be ad-. 
missible evidence tending to negate charges of negligent and defective 
design. "63 

Justice Stevens noted that federal statutes are not presumed to pre
empt state laws, especially those within the scope of historic police pow
ers, unless Congress has a "clear and manifest purpose .... "64 Express 
preemption clauses are evidence of preemptive intent.65 Although the 
Court has interpreted such clauses broadly in prior cases, the dissent dis
tinguished statutes in those cases from the preemption provision of the 
Safety Act.66 The former contained preemption clause language that was 
significantly broader than the provision of the Safety Act and also did not 
preserve common law remedies through a saving clause.67 The dissent 
contended that the express preemption and saving provisions of the 
Safety Act created a "special burden" which a court must impose on a 
party who claims conflict preemption.68 

The dissent asserted three reasons to reject the majority's opinion 
that common law claims presented liability risks that would have frus
trated the Secretary of Transportation's policy decisions in enacting Stan
dard 208.69 First, that the majority's contention was based on "an 
unrealistic factual predicate" because, at that time, the risk of common 
law liability was not great enough to compel manufacturers to install 
airbags; if there had been a high likelihood of liability, Standard 208 
would have been unnecessary.7° Second, the purposes of the Standard 
would not actually have been frustrated because even without preemp-

61. Id. at 885. 
62. Id. at 912-13 (Stevens, J., dissenting). 
63. Id. at 892-93 (Stevens, J., dissenting). 
64. Id. at 894 (Stevens, J., dissenting) (citing Medtronic, Inc. v. Lohr (Medtronic II), 518 

U.S. 470, 485 (1996) and Gade v. Nat'l Solid Wastes Mgmt. Ass'n, 505 U.S. 88, 116-17 (1992) 
(Souter, J., dissenting». 

65. Id. at 895 (Stevens, J., dissenting) (citing CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 
664 (1993». 

66. Id. at 896-97 (Stevens, J., dissenting). 
67. Id. at 897 (Stevens, J., dissenting). 
68. Id. at 898-99 (Stevens, J., dissenting); see id. at 895 (Stevens, J., dissenting) (defining 15 

U.S.c. § 1392(d) as the express preemption provision of the Safety Act and defining 15 U.S.C. 
§ 1397(k) as the saving clause). 

69. Id. at 901 (Stevens, J., dissenting). 
70. Id. (Stevens, J., dissenting). 
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tion the manufacturers would have modified their designs to avoid liabil
ity in the future. 71 Third, that the majority ignored the definition of 
standards established under the Safety Act, which indicated an imposi
tion of minimum requirements as opposed to fixed requirements,72 The 
possibility that manufacturers might be exposed to potential tort liability 
would have accelerated the rate of airbag installation, promoting the sole 
goal expressed in Standard 208 itself, reducing deaths and injuries,73 Jus
tice Stevens further argued that there is generally a "presumption against 
preemption" rooted in federalism.74 He contended that Honda had not 
overcome this presumption, as Standard 208 contained no "indication of 
intent to preempt common law no-airbag suits. "75 

III. BACKGROUND 

A. FEDERAL COURT PREEMPTION DOCTRINE 

Article VI of the United States Constitution provides that the laws of 
the United States, "shall be the supreme Law of the Land; ... any Thing 
in the Constitution or Laws of any State to the Contrary notwithstand
ing."76 "From this simple mandate springs the doctrine of preemption 
.... "77 This clause "gives federal law precedence over conflicting state 
law."78 When a state law conflicts with a federal law, the state law is 
without effect.79 The United States Supreme Court provides that pre
emption exists in three situations: (1) where Congress expressly defines 
the extent of preemption;80 (2) where preemption may be "inferred from 
a 'scheme of federal regulation ... so pervasive as to make reasonable the 
inference that Congress left no room for the States to supplement it;' "81 
and (3) where it "actually conflicts" with federal and state require
ments.82 The second and third types are instances of implied 

71. Id. at 901-02 (Stevens, J., dissenting). 
72. Id. at 903 (Stevens, J., dissenting) (citing Norfolk S. Ry. Co. v. Shanklin, 529 U.S. 344, 

358 (2000) (Breyer, J., concurring) and Hillsborough County v. Automated Med. Labs., Inc., 471 
U.S. 707, 721 (1985)). 

73. Id. at 903-04 (Stevens, J., dissenting). 
74. Id. at 906-07 (Stevens, J., dissenting) (citing Rice v. Santa Fe Elevator Corp., 331 U.S., 

218, 230 (1947) and Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977)). 
75. Id. at 910 (Stevens, J., dissenting). 
76. U.S. CONST. art. VI, cl. 2. 
77. Cipollone v. Liggett Group, Inc. (Cipollone I), 593 F. Supp. 1146, 1150 (D. N.J. 1984). 
78. Viet D. Dinh, Regulatory Compliance as a Defense to Products Liability: Reassessing the 

Law of Preemption, 88 GEO. L.J. 2085, 2088 (2000). 
79. Cipollone v. Liggett Group, Inc. (Cipollone VI), 505 U.S. 504, 516 (1992) (citing Mary-

land v. Louisiana, 451 U.S. 725, 746 (1981)). 
80. English v. Gen. Elec. Co., 496 U.S. 72,78-79 (1990). 
81. Id. at 79 (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)). 
82. Id. 
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preemption.83 

However, as the States are recognized as autonomous sovereigns, 
there is a presumption that "Congress does not cavalierly pre-empt state
law causes of action."84 Generally, there is an assumption that a federal 
act is not to supersede the States' historic police powers unless it is "the 
clear and manifest purpose of Congress" to do SO.85 Nevertheless, courts 
struggle with determining whether "federal law preempts state action"86 
because determining Congress' "manifest purpose" does not traditionally 
require express statutory text.87 The United States Supreme Court noted 
that where express preemption is absent, one may imply preemption.88 

B. THE NATIONAL TRAFFIC AND MOTOR VEHICLE SAFETY ACT 
OF 1966 

The first legislative drive toward the development of uniform safety 
standards regarding automobiles was the enactment of the National Traf
fic and Motor Vehicle Safety Act of 1966.89 Congress enacted the Safety 
Act with the purpose of, "[reducing] traffic accidents and deaths and inju
ries to persons resulting from traffic accidents .... "90 The Safety Act 
made the federal government responsible to insure that vehicles "prove 
crashworthy enough to enable their occupants to survive with minimal 
injuries. "91 

Section 1381 of the Safety Act authorized the Secretary of Transpor
tation to promulgate Federal Motor Vehicle Safety Standards.92 The 
Safety Act provides that a safety standard is a "minimum standard for 
motor vehicle performance, ... which is practicable, [and] which meets 

83. Kurt B. Chadwell, Comment, Automobile Passive Restraint Claims Post-Cipollone: An 
End to the Federal Preemption Defense, 46 BAYLOR L. REV. 141, 151 (1994) ("Absent explicit 
pre-emptive language, [the Supreme Court has] recognized ... two types of implied pre-emp
tion: field pre-emption ... and conflict pre-emption .... " (citing Pub. Health Trust v. Lake 
Aircraft, Inc., 992 F.2d 291, 294 (11th CiT. 1993) (alteration in original))). 

84. Medtronic, Inc. v. Lohr (Medtronic II), 518 U.S. 470, 485 (1996). 
85. Id. (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947); citing Hillsbor

ough County v. Automated Med. Labs., Inc., 471 U.S. 707, 715-16 (1985) and Fort Halifax Pack
ing Co. v. Coyne, 482 U.S. 1, 22 (1987». 

86. Cipollone I, 593 F. Supp. at 1150. 
87. Cipollone VI, 505 U.S. at 545 (Scalia, J., concurring in part and dissenting in part). 
88. Hillsborough County v. Automated Med. Labs., Inc., 471 U.S. 707, 713 (1985) (citing 

Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947». 
89. Dana P. Babb, Note, The Deployment of Car Manufacturers Into a Sea of Product Lia

bility? Recharacterizing Preemption as a Federal Regulatory Compliance Defense in Airbag Liti
gation, 75 WASH. U. L.Q. 1677, 1681 (1997). 

90. Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 33 (1983) 
(quoting 15 U.S.C. § 1381 (1976» (alteration in original). 

91. Chadwell, supra note 83, at 142 (quoting S. REP. No. 1301 (1966), as reprinted in 1966 
U.S.C.C.A.N. 2709, 2712). 

92. Motor Vehicle Mfrs., 463 U.S. at 33 (citing 15 U.S.C. § 1392(a) (1976». 
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the need for motor vehicle safety .... "93 The Secretary of Transportation 
has delegated the authority to enact safety standards to the Administra
tor of the National Highway Traffic Safety Administration ("NHTSA").94 

The express preemption clause of the 1984 Safety Act provided: 

Whenever a Federal motor vehicle safety standard established under this 
subchapter is in effect, no State or political subdivision of a State shall have 
any authority either to establish, or to continue in effect, with respect to any 
motor vehicle ... safety standard applicable to the same aspect of perform
ance of such vehicle or item of equipment[,] which is not identical to the 
Federal standard.95 

The saving clause in effect in 1984 stated that compliance with a federal 
safety standard issued "does not exempt any person from any liability 
under common law."96 

C. STANDARD 208 

The Department of Transportation first issued Standard 208 in 1967, 
requiring that seatbelts be installed in all cars.97 Based on a low use of 
seatbelts, the Department sought to consider the development of possible 
passive restraint systems.98 Two types of passive restraint devices 
emerged, airbags and automatic seatbelts.99 In the early 1970's, after an 
extensive rule making proceeding on such systems, the Department of 
Transportation amended Standard 208 to include passive restraint de
vices. lOO Vehicles manufactured between 1973 and 1975 were to contain 
passive restraints or a system involving lap and shoulder belts, in conjunc
tion with an ignition interlock system which prevented a vehicle from 
starting when the seatbelts were not connected. lOl Based on considerable 

93. Freightliner Corp. v. Myrick (Freightliner If), 514 U.S. 280, 283-84 (1995) (quoting 15 
U.S.c. § 1391(2) (1994)). 

94. Motor Vehicle Mfrs., 463 U.S. at 34 n.3 (citing 49 C.F.R. § 1.50(a) (1982)). 
95. Geier 1/, 529 U.S. at 867 (quoting 15 U.S.c. § 1392(d) (1988)). 
96. Id. at 868 (quoting 15 U.S.C. § 1397(k) (1988)). 
97. State Farm Mut. Auto. Ins., Co. v. Dep't of Transp., 680 F.2d 206, 209 (D.C. Cir. 1982) 

(citing 32 Fed. Reg. 2408, 2415 (1967)). 
98. Jd. at 209-10 (defining passive restraint systems as "protective systems" requiring "no 

action by vehicle occupants." (citing 34 Fed. Reg. 11, 148 (1969) and 36 Fed. Reg. 8296 (1971)). 
99. Motor Vehicle Mfrs., 463 U.S. at 35. 

Id. 

The automatic seatbelt is a traditional safety belt, which when fastened to the interior 
of the door remains attached without impeding entry or exit from the vehicle, and de· 
ploys automatically without any action on the part of the passenger. The airbag is an 
inflatable device concealed in the dashboard and steering column. It automatically in· 
flates when a sensor indicates that deceleration forces from an accident have exceeded 
a preset minimum, then rapidly deflates to dissipate those forces. 

100. Id. (citing 35 Fed. Reg. 16927 (1970)). 
101. Id. The ignition interlock system proved undesirable, leading Congress to amend Stan· 

dard 208 "to prohibit a motor vehicle safety standard from requiring or permitting compliance 
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resistance from the automotive community, including manufacturers, the 
NHTSA postponed the effective date of the Standard. \02 In 1976, the 
Secretary of Transportation, William T. Coleman, Jr., prolonged the alter
natives indefinitely and suspended passive restraint requirements.103 He 
established that passive restraints were feasible, both economically and 
technologically, but based his conclusion on the expectation of extensive 
public resistance to passive restraint systems.104 

In 1977, Coleman's successor, Brock Adams, issued a new compul
sory passive restraint regulation, Modified Standard 208.105 The modifi
cation "mandated the phasing in of passive restraints beginning with large 
cars in model year 1982 and extending to all cars in model year 1984."106 
In 1981, Secretary Andrew Lewis totally rescinded the passive restraint 
mandate.107 The reasoning was based on the manufacturers' intentions to 
install automatic seatbelts in 99% of cars, the fact that these passive belts 
were easily detachable, and, once detached, the passive belts would pro
vide no superior protection than the use of manual belts.108 

The United States Supreme Court reviewed the rescission of Modi
fied Standard 208 in Motor Vehicle Manufacturers Ass'n v. State Farm 
Mutual Automobile Insurance CO.109 In Motor Vehicle Manufacturers, the 
Court concluded that the rescission was arbitrary and capricious, and that 
further consideration was required. llo It determined that the NHTSA's 
acquiescence to the manufacturers' decision to adopt automatic belts in
stead of installing airbags was inappropriate.111 Subsequently, the 
NHTSA reviewed the passive restraint matter thoroughly.112 

On July 17, 1984, NHTSA reinstated Standard 208, directing a phase 
in of passive restraints beginning with cars manufactured after September 
1986.113 Secretary Elizabeth Dole focused on the traditional three-point 

by means of an ignition interlock or a continuous buzzer designed to indicate that safety belts 
were not in use." Jd. at 36 (citing Motor Vehicle and Schoolbus Safety Amendments of 1974, 15 
U.S.c. § 1410(b) (repealed 1994». 

102. Chadwell, supra note 83, at 146. Some experts contended that "further testing and de
velopment was necessary before a functional airbag system would be available." Jd. at 145. 

103. Motor Vehicle Mfrs., 463 U.S. at 36 (citing 41 Fed. Reg. 24070 (1976». 
104. Jd. at 36-37. Instead, Coleman proposed a project involving approximately 500,000 ve

hicles, containing passive restraints, to introduce the systems to the public, and "smooth the 
way" for future mandatory installation. [d. at 37. 

105. [d. (citing 42 Fed. Reg. 34289 (1977) and 49 c.F.R. § 571.208 (1978». 
106. Jd. 
107. ld. at 38. 
108. Jd. at 38-39. 
109. Jd. at 32. 
110. [d. at 46, 57. 
111. [d. at 49-50. 
112. Chadwell, supra note 83, at 149. 
113. [d. (citing 49 Fed. Reg. 28962, 28963 (July 17, 1984) (codified at 49 C.F.R. § 571.208». 
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belts.114 Due to the fact that most vehicles contained three-point belts, 
compulsory belt use laws would produce more instantaneous safety bene
fits than passive restraint requirements, which would take time to imple
ment,115 The NHTSA lacked the power to enact compulsory belt use 
laws itself, so it decided to instate the phase-in requirement.116 The 
phase-in requirement eventually mandated installation of paSSIve re
straints in all cars manufactured after September 1, 1989.117 

D. No-AIRBAG CASES AND PREEMPTION OF COMMON LAW CLAIMS 

The controversy surrounding preemption in airbag cases arises from 
"conflict between the Safety Act's [p]reemption [c]lause and its [slaving 
[c]lause."118 It is clear that Congress intended to federalize the approach 
to automobile safety regulation.119 "The conflict centers around the 
[p]reemption [c]lause's applicability to common law actions."120 The 
clause itself did not mention preemption of common law claims.121 This 
omission led to a split amongst courts.122 Some courts held that the lan
guage of the preemption clause did indeed extend to common law actions 
in addition to actions by state regulatory bodies.123 Accordingly, a jury is 
foreclosed from imposing liability as a common law standard which con
tradicts a federal standard, just as a regulatory agency of a state is pre
empted from creating a standard dissimilar to Standard 208.124 

Another area of conflict in airbag litigation was the question of 
whether common law should be preempted as conflicting with federal 
law.125 Conflict preemption arises when a state law conflicts directly with 
federal law or presents an obstacle to federal law or federal objectives.126 

The majority of courts found that common law claims were impliedly pre
empted by the Safety ACt,127 Some courts have held no airbag claims 

114. /d. A "three point" belt is one with a shoulder and lap combination which is attached to 
the vehicle at three points. Id. at 149 n.57. 

115. Id. (citing 49 Fed. Reg. 28962, 28997-98 (July 17, 1984) (codified at 49 C.F.R. pt. 571». 
116. Id. (citing 49 Fed. Reg. 28962, 28963 (July 17, 1984) (codified at 49 c.F.R. pt. 571». 
117. Id. (citing 49 Fed. Reg. 28962, 28963 (July 17, 1984) (codified at 49 C.F.R. pt. 571». 
118. Babb, supra note 89, at 1687. 
119. Id. (citing Kurt B. Chadwell, Comment, Automobile Passive Restraint Claims Post-Ci-

pollone: An End to the Federal Preemption Defense, 46 BAYLOR L. REV. 141, 143 (1994». 
120. Id. at 1687-88. 
121. Id. at 1688. 
122. Chadwell, supra note 83, at 156-57. 
123. Id. (citing Cox v. Baltimore County, 646 F. Supp. 761,763 (D. Md. 1986) and Vanover v. 

Ford Motor Co., 632 F. Supp. 1095, 1097 (E.D. Mo. 1986». 
124. /d. at 157. 
125. Id. at 161. 
126. Id. at 162; English, 496 U.S. at 78-79. 
127. Cellucci v. Gen. Motors Corp. (Celluci II), 706 A.2d 806, 812 nA (Pa. 1998) (citations 

omitted). 
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expressly preempted. 128 A minority of courts found the Safety Act did 
not preempt airbag claims whatsoever. 129 

E. CIPOLLONE: STATE COMMON LAW PREEMPTION PRECEDENT 

In Cipollone v. Liggett Group, Inc. (Cipollone VI), the United States 
Supreme Court determined that only the express language of the 1965 
Federal Cigarette and Advertising Act and the 1969 Public Health Ciga
rette Smoking Act, governed their preemption.130 In Cipollone VI, a lung 
cancer patient named Rose Cipollone filed an action in the United States 
District Court for the District of New Jersey against three cigarette com
panies, the Liggett Group, Inc., Philip Morris, Inc., and Loew's Theatres, 
Inc., bringing a fourteen count complaint based in part on strict liability 
and negligence. l31 Cipollone alleged that the defendants produced un
safe and defective products, of which the risk outweighed the utility, and 
that they did not adequately warn consumers of smoking hazards.132 De
fendant manufacturers asserted a defense that the Federal Cigarette La
beling Act ("FCLA") of 1965, as amended by the Public Health Cigarette 
Smoking Act of 1969, preempted the plaintiff's claims.133 

The district court granted a motion to strike, ruling that the FCLA 
did not preempt the plaintiff's common law actions, but that the FCLA 
was intended to create a national uniform warning system that would pro
tect manufacturers from being subjected to a variety of state laws.134 The 
court provided that an individual is not prevented from claiming that in
adequate warnings existed regardless of the existence of federally man-

128. Id. (citations omitted). 
129. Id. (citations omitted). 
130. Cipollone VI, 505 U.S. at 517. 
131. Cipollone I, 593 F. Supp. at 1149. 
132. Id. 
133. Id.; Cipollone VI, 505 U.S. at 510. The express preemption provision, section 5 of the 

1965 Act, provides in part: 
(a) No statement relating to smoking and health, other than the statement required by 
section 4 of this Act, shall be required on any cigarette package. (b) No statement 
relating to smoking and health shall be required in the advertising of any cigarettes the 
packages of which are labeled in conformity with the provisions of this Act. 

Cipollone VI, 505 U.S. at 514 (quoting Federal Cigarette Labeling and Advertising Act of 1965, 
PUb. L. No. 89-92, 79 Stat. 282 (1966) (current version at 15 U.S.C. § 1334». The Public Health 
Cigarette Smoking Act of 1969 amended the 1965 Act as follows: (1) instead of requiring a 
warning label that cigarette smoking "may be hazardous," the 1969 Act mandated a stronger 
statement that smoking "is dangerous," and (2) the 1969 Act altered the preemption provision 
contained in the 1965 Act to impart, "[n]o requirement or prohibition based on smoking and 
health shall be imposed under State law with respect to the advertising or promotion of any 
cigarettes the packages of which are labeled in conformity with the provisions of this Act." Id. at 
515 (quoting Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 84 Stat. 87 (1970) 
(current version at 15 U .S.c. §§ 1333, 1334(b))). 

134. Id. at 510 (citing Cipollone v. Liggett Group, Inc. (Cipollone I), 593 F. Supp. 1146, 1148, 
1153-70 (D. N.J. 1984». 
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130. Cipollone VI, 505 U.S. at 517. 
131. Cipollone I, 593 F. Supp. at 1149. 
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133. Id.; Cipollone VI, 505 U.S. at 510. The express preemption provision, section 5 of the 

1965 Act, provides in part: 
(a) No statement relating to smoking and health, other than the statement required by 
section 4 of this Act, shall be required on any cigarette package. (b) No statement 
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Cigarette Smoking Act of 1969 amended the 1965 Act as follows: (1) instead of requiring a 
warning label that cigarette smoking "may be hazardous," the 1969 Act mandated a stronger 
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cigarettes the packages of which are labeled in conformity with the provisions of this Act." Id. at 
515 (quoting Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 84 Stat. 87 (1970) 
(current version at 15 U .S.c. §§ 1333, 1334(b))). 

134. Id. at 510 (citing Cipollone v. Liggett Group, Inc. (Cipollone I), 593 F. Supp. 1146, 1148, 
1153-70 (D. N.J. 1984». 
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dated warnings.135 While the court also recognized that it would be very 
difficult to prove such a claim, it added that "the difficulty of proof can
not preclude the opportunity to be heard ... "136 

The Third Circuit Court of Appeals accepted interlocutory appeal 
and reversed, rejecting defendant manufacturers' express preemption 
contention, but accepting their assertion that plaintiff's common law ac
tions would conflict with federallaw.137 Congress' purposes in the FCLA 
included establishing a balance between public warning of smoking 
hazards and protection of national economic interests.138 These purposes 
would be upset by state common law actions.139 Therefore, the court 
held that the FCLA preempted common law damages actions relating to 
smoking that challenged either cigarette package warnings or the propri
ety of a party's advertising actions.140 The court further held that dam
ages claims were preempted where success depended upon a party's duty 
of providing a consumer warning, in addition to the congressionally man
dated warnings on cigarette packages.141 The Court of Appeals did not 
identify with specificity which of the plaintiff's claims the FCLA pre
empted.142 The United States Supreme Court denied certiorari143 and 
returned the case to the District Court for the District of New Jersey for 
trial.144 

The district court, in compliance with the mandate by the Court of 
Appeals, held that Cipollone's "failure-to-warn, express-warranty, fraud
ulent-misrepresentation, and conspiracy-to-defraud claims" were pre
empted as they relied on defendant manufacturers' advertising activities 
after the effective date of the enactment of the FCLA of 1965.145 It also 
found that the design defect claims were barred, but were not preempted 
by federallaw.146 Following a four month trial, a jury awarded $400,000 

135. Cipollone I, 593 F. Supp. at 1148. 
136. Id. 
137. Cipollone VI, 505 U.S. at 511 (citing Cipollone v. Liggett Group, Inc. (Cipollone II), 789 

F.2d 181 (3d Cir. 1986». 
138. Cipollone v. Liggett Group, Inc. (Cipollone II), 789 F.2d 181, 187 (3d Cir. 1986) (citing 

Banzhaf v. FCC, 405 F.2d 1082, 1090 (D.C. Cir. 1968». 
139. Id. (citing Fidelity Fed. Say. & Loan Ass'n v. De la Cuesta, 458 U.S. 141, 156-59 (1982), 

Chicago & N. W. Transp. Co. v. Kalo Brick & Tile Co., 450 U.S. 311, 324-25 (1981), and San 
Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 247 (1959». 
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142. Cipollone VI, 505 U.S. at 512. 
143. Cipollone v. Liggett Group, Inc. (Cipollone /V), 479 U.S. 1043, 1043 (1987). 
144. Cipollone VI, 505 U.S. at 512. . 
145. Id. (citing Cipollone v. Liggett Group, Inc. (Cipollone lIl), 649 F. Supp. 664, 669, 673-75 
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of damages to the plaintiff.147 The jury found that Liggett Group, Inc., 
had breached a duty to warn as well as express warranties prior to 
1966.148 Attributing 80% of Cipollone's injuries to her own voluntary 
smoking of cigarettes, a known danger, the jury awarded no damages to 
her estate.l49 However, damages were awarded to her husband in com
pensation for losses incurred due to the defendant manufacturers' breach 
of express warranty.150 Both parties "appealed, raising a plethora of is
sues," but mainly based on alleged errors in the district court's charge to 
the jury and errors in jury findings. 151 Specifically, Cipollone contended 
that the district court erred in interpreting the Third Circuit's prior deci
sion by holding that the FCLA preempted plaintiff's misrepresentation, 
intentional tort and fraud claims.152 

The Third Circuit Court of Appeals partially affirmed the decision, 
upholding the district court's preemption ruling, and partially reversed 
and remanded.153 The court disagreed with Cipollone's contentions and 
reasserted its prior holding that the FCLA "preempts those state law 
damage actions relating to smoking and health that challenge . . . the 
propriety of a party's actions with respect to the advertisil1g and promo
tion of cigarettes."154 Cipollone's intentional tort claim was based on al
legations that defendant manufacturers "intentionally, wil[l]fully, and 
wantonly, through their advertising, attempted to neutralize the [feder
ally mandated] warnings that were given regarding the adverse effects of 
cigarette smoking."155 This claim specifically challenged the defendants' 
advertising and promotions actions regarding cigarettes;156 therefore, the 
court concluded that the lower court did not err in interpreting the Court 
of Appeals prior preemption decision. I57 The United States Supreme 
Court "granted the petition for certiorari to consider the pre-emptive ef
fect of the federal statutes."158 

147. Id. (citing Cipollone v. Liggett Group, Inc. (Cipollone V), 893 F.2d 541, 554 (3d Cir. 
1990». Rose Cipollone died in 1984 and her husband filed an amended complaint. After trial, 
he also died and their son maintained the action. /d. at 509. 

148. Id. at 512 (citing Cipollone v. Liggett Group, Inc. (Cipollone V), 893 F.2d 541, 554 (3d 
Cir. 1990». 

149. Id. (citing Cipollone v. Liggett Group, Inc. (Cipollone V), 893 F.2d 541, 554 (3d Cir. 
1990». 

150. Id. 
151. Cipollone v. Liggett Group, Inc. (Cipollone V), 893 F.2d 541, 546 (3d Cir. 1990). 
152. Id. at 581. 
153. Id. at 583. 
154. Id. at 582 (quoting Cipollone v. Liggett Group, Inc. (Cipollone II), 789 F.2d 181, 187 (3d 

Cir. 1986». 
155. Cipollone v. Liggett Group, Inc. (Cipollone III), 649 F. Supp. 664, 673 (D. N.J. 1986). 
156. Cipollone V, 893 F.2d at 582 (citing Cipollone v. Liggett Group, Inc. (Cipollone II), 789 
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The United States Supreme Court affirmed in part and reversed in 
part, holding that the FCLA of 1965 did not preempt common law dam
ages claims and the 1969 Act did not preempt plaintiff's intentional fraud 
and misrepresentation, express warranty, or conspiracy claims.l59 Justice 
John Paul Stevens, speaking for the majority, reasoned that the preemp
tion clause of the FCLA provided a reliable expression of congressional 
intent concerning state authority.160 Consequently, an implied preemp
tion analysis was unnecessary in determining the Act's preemptive 
reach.161 When looking at the provisions of an act, a court must construe 
them "in light of the presumption against the pre-emption of state police 
power regulations. "162 

1. The Judgment of the Court 

Justice John Paul Stevens announced the judgment of the Court in 
parts I-IV for a 7 to 2 majority.163 In part IV of the opinion, Justice Ste
vens provided that the 1965 Act included a preemption provision in 
which "Congress spoke precisely and narrowly."164 The preemption pro
vision language merely prohibited federal and state rule making bodies 
from requiring specific cautionary statements in advertising or on la
bels.165 Justice Stevens concluded that the preemption provision of the 
1965 Act "only pre-empted state and federal rulemaking bodies from 
mandating particular cautionary statements and did not pre-empt state
law damages actions."166 

2. Justice Stevens' Plurality Opinion 

In part V of the opinion, Justice Stevens, joined by three other mem
bers of the Court, provided that the 1969 Act's preemption provision was 
much broader than the 1965 Act which it amended.167 This amendment 
prohibited not merely, "'statements' but rather 'requirements or prohibi
tions ... imposed under State law.' "168 Justice Stevens provided that the 
1969 Act extended the reach of the 1965 Act's preemption clause.169 Al
though the 1969 Act suggested that Congress' concern was to preempt 

159. [d. at 530-31. 
160. [d. at 517. 
161. See id. 
162. [d. at 518. 
163. [d. at 507. 
164. [d. at 518. 
165. [d. 
166. [d. at 519-20. 
167. [d. at 515. 
168. [d. (quoting Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 84 Stat. 

87 (1970) (current version at 15 U.S.c. § 1334(b))). 
169. [d. at 522-23. 
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state and local enactments, here, "it is difficult to say that such actions do 
not impose 'requirements or prohibitions.'" 170 

The preemption provision of the 1969 Act was not to be read as pre
empting all common law claims.171 Justice Stevens stated the Court had 
to narrowly construe the language of the preemption clause and look at 
each of Cipollone'S common law claims with a "presumption against pre
emption," to determine which actions were indeed preempted. I72 In ana
lyzing each of the plaintiff's claims, the Court considered whether the 
claim imposed a "requirement or prohibition based on smoking and 
health ... imposed under State law with respect to ... advertising or 
promotion. "173 

Cipollone'S failure-to-warn claims against the cigarette manufactur
ers were preempted insofar as "they rely on a state-law 'requirement or 
prohibition ... with respect to ... advertising or promotion."'174 The 
1969 Act therefore preempted claims regarding advertising or promo
tions containing additional or stronger warnings. However, it did not pre
empt claims that relied on actions unrelated to promotion or advertising. 
The Court found that Cipollone'S breach of express warranty claims were 
not based on a state-imposed requirement and, therefore, were not pre
empted by the 1969 Act.175 "A manufacturer's liability for breach of an 
express warranty derives from, and is measured by, the terms of that war
ranty. Accordingly, the 'requirements' imposed by an express warranty 
claim are 'not imposed under State law,' but rather imposed by the war
rantor."176 Such common law actions for contractual commitments by 
manufacturers were not considered a "requirement ... imposed under 
State law" as set forth in the preemption provision of the 1969 ACt. I77 

Cipollone maintained two fraudulent misrepresentation claims.178 
The first alleged that the manufacturers, through advertising and promo
tion, had neutralized the effects of the mandatory warning labelsY9 Jus
tice Stevens stated that the 1969 Act preempted this claim as "it seems 
quite clear that petitioner's first theory of fraudulent misrepresentation is 

170. Id. at 521-22 (citing W. PROSSER, LAW OF TORTS 4 (4th ed. 1971) and BLACK'S LAW 
DICTIONARY 1489 (6th ed. 1990». 

171. Id. at 523. 
172. Id. 
173. Id. at 523-24 (quoting Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 

84 Stat. 87 (1970) (current version at 15 U.S.c. § 1334(b»). 
174. Id. at 524 (quoting Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 84 

Stat. 87 (1970) (current version at 15 U.S.c. § 1334(b»). 
175. Id. at 526-27. 
176. Id. at 525 (alteration in original). 
177. Id. at 526 (quoting Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 84 

Stat. 87 (1970) (current version at 15 U.S.c. § 1334(b))) (alteration in original). 
178. Id. at 527. 
179. Id. 
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inextricably related to petitioner's first failure-to-warn theory, a theory 
that we have already concluded is largely pre-empted" by the Act.180 Ci
pollone's second theory, based on the tobacco companies' alleged "false 
representation of a material fact" and "concealment of a material fact[,]" 
was determined not to be preempted by the Act as it was "predicated not 
on a duty 'based on smoking and health[,]' but rather on a more general 
obligation - the duty not to deceive."181 

Finally, Cipollone alleged a conspiracy existed among the cigarette 
manufacturers "to misrepresent or conceal material facts concerning the 
health hazards of smoking."182 Justice Stevens stated this claim was not 
predicated on a "prohibition 'based on smoking and health[,]''' but on "a 
duty not to conspire to commit fraud."183 Accordingly, the 1969 Act did 
not preempt the claim.l84 

3. The Blackmun Opinion 

Justice Harry A. Blackmun, joined by Justice David H. Souter and 
Justice Anthony M. Kennedy, concurred and dissented in part.185 Justice 
Blackmun agreed with the Court in its exposition of preemption law, its 
unwillingness to find preemption of state common law claims as being 
"pre-empted by federal law in the absence of clear and unambiguous evi
dence that Congress intended that result," and in its finding that the 1965 
Act did not preempt any of Cipollone'S common law damages claims.186 

Justice Blackmun dissented, finding the plurality's determination that the 
1969 Act preempted "some common-law damages claims [to be] little 
short of baffling."187 In his opinion, the substitution of the words "re
quirement or prohibition" in the 1969 Act for the word "statement" did 
not clearly evidence a congressional intent to preempt common law dam
ages actions.188 Instead, the 1969 Act's plain language "simply cannot 

180. Id. at 528. 
181. Id. at 528-29 (quoting Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 

84 Stat. 87 (1970) (current version at 15 U.S.c. § 1334(b»). 
182. /d. at 530. 
183. Id. (quoting Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 84 Stat. 

87 (1970) (current version at 15 V.S.c. § 1334(b))). 
184. Id. 
185. Id. at 531 (Blackmun, J., concurring in part, concurring in the judgment in part, and 

dissenting in part). 
186. Id. at 531-34 (Blackmun, J., concurring in part, concurring in the judgment in part, and 

dissenting in part) (citing Cipollone v. Liggett Group, Inc. (Cipollone VI), 505 V.S. 504, 516 
(1992». 

187. Id. at 534 (BJackmun, J., concurring in part, concurring in the judgment in part, and 
dissenting in part). 

188. Id. at 534, 539 (Blackmun, J., concurring in part, concurring in the judgment in part, and 
dissenting in part). 
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bear the broad interpretation the plurality would impart to it."189 The 
changes to the preemption provision are "generally non-substantive in 
nature[,]" and show Congress meant to clarify the clause, not to dramati
cally expand its reach.190 

4. The Scalia Opinion 

Justice Antonin Scalia, joined by Justice Clarence Thomas, con
curred and dissented in part, reasoning that there was no merit to the 
majority's newly crafted narrow construction doctrine.191 Justice Scalia 
would have found complete preemption of Cipollone's claims.192 He pro
vided that the Supreme Court's "job is to interpret Congress' decrees of 
pre-emption neither narrowly nor broadly, but in accordance with their 
apparent meaning."193 Express preemption cases have applied ordinary 
statutory construction to determine the scope of the preemption.194 If 
ordinary statutory construction principles were applied, Justice Scalia be
lieved Cipollone'S failure-to-warn claims would be preempted by the 1965 
FCLA and all Cipollone's common law claims preempted by the 1969 
Act.195 

Since the preemption provision of the 1965 Act enjoins only laws 
requiring statements in cigarette advertising, claims based on voluntary 
statements by the manufacturers should not be preempted.196 Justice 
Scalia provided that promotion and advertising are normal means by 
which a manufacturer communicates warnings to customers.197 He 
stated, "It is implausible that Congress meant to save cigarette companies 
from being compelled to convey such data to consumers through that 
means, only to allow them to be compelled to do so through means more 
onerous still."198 

F. POST CIPOLLONE IMPLIED PREEMPTION CASES 

The United States Supreme Court, in Freightliner Corp. v. Myrick 
(Freightliner II), revisited federal preemption of common law actions and 
held that the Safety Act did not preempt state common law claims against 
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manufacturers of tractor-trailers.199 Freightliner II arose from two ac
tions in the District Court for the Northern District of Georgia in which 
plaintiffs contended the manufacturer had negligently designed tractor
trailers by omitting antilock brake system ("ABS") installation.20o The 
two accidents involved eighteen-wheel tractor-trailers, neither with an 
ABS installed, that jackknifed when the drivers attempted to brake sud
denly.20I In the first action, a tractor-trailer manufactured by Freightliner 
hit plaintiff, Ben Myrick, head on, giving him brain damage and perma
nent paraplegia.202 The second action dealt with an automobile driver, 
Grace Lindsay, who died when a tractor-trailer manufactured by Navistar 
collided with her.203 The plaintiffs separately filed common law actions 
against the manufacturers under Georgia tort law.204 They independently 
alleged that the vehicles were negligently designed based on the absence 
of ABS installation.205 The defendant manufacturers removed the ac
tions to the United States District Court for the Northern District of 
Georgia based on diversity of citizenship.206 Freightliner and Navistar 
moved for summary judgment claiming the Safety Act preempted the 
plaintiffs' common law actions.207 

The District Court for the Northern District of Georgia separately 
granted summary judgment for defendant manufacturers, holding that 
the Safety Act preempted both plaintiffs' common law actions.208 In the 
Myrick action, the court granted summary judgment in favor of Freight
liner because the Safety Act, and the regulations implemented under it, 
impliedly preempted the action.209 Immediately following the Myrick de
cision, a different judge in the district court decided the Lindsay action, 
adopting the reasoning of the first action, finding the cause of action to be 
similarly preempted.210 . 

The Eleventh Circuit Court of Appeals consolidated the two actions 
and reversed, holding that the plaintiffs' claims were not expressly or im
pliedly preempted based on a conflict between federal regulation and 
state law.2II The court found that they were bound by their decision in 

199. Freightliner II, 514 U.S. at 282. 
200. [d. at 282-83. 
201. [d. at 282. 
202. [d. 
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Taylor v. General Motors Corp. ,212 which the court determined remained 
unchanged by the United States Supreme Court's holding in Cipollone 
VI.213 Based on Taylor, the plaintiffs' common law actions were not pre
empted by the express language of the Safety Act.214 In both instances, 
the plaintiffs' claimed that the manufacturers were strictly liable and neg-

. ligent in failing to equip a safety device in their manufactured vehicle.215 

Additionally, a safety standard existed under the Safety Act that gave 
manufacturers the option not to install the device.216 

The preemption and saving clauses were the same for both cases, 
thereby binding the Court of Appeals to conclude in favor of express 
preemption consistent with Taylor.217 The court's decision "primarily in
volve[ d] laying the Cipollone [VI] decision over the Taylor decision[,]" 
thereby mandating a holding that the Safety Act did not preempt 
Myrick's and Lindsay's common law claims.218 Judge James C. Hill dis
sented, stating that the effect of a common law claim for negligent failure 
to install ABS would be identical to Georgia enacting a statute providing 
a manufacturer could not sell any truck lacking ABS.219 Therefore, he 
stated, "If the Supremacy Clause means anything, it must mean that fed
eral law prevails in this conflict."220 The United States Supreme Court 
granted certiorari.221 

The United States Supreme Court affirmed the decision of the Elev
enth Circuit Court of Appeals, reasoning that no express preemption ex
isted for plaintiffs' claims, but making clear that Cipollone VI did not 
establish "a categorical rule precluding the coexistance of express and im
plied preemption .... "222 Rather, the Court indicated that the implied 

212. Taylor v. Gen. Motors Corp .• 875 F.2d 816 (11th Cir. 1989). 
213. Myrick II, 13 F.3d at 1521. In Myrick II, the court discussed the Taylor decision wherein 

the court held that state common law actions based on a defect addressed by a safety standard 
created under the Safety Act were not expressly preempted. The court did find that the claims 
were impliedly preempted, however, as a common law claim. A common law tort claim "based 
on a failure to install air bags [are 1 impliedly pre-empted by the Safety Act because they would 
interfere with and frustrate the methods by which the federal regulations sought to accomplish 
their goals." The Safety Act safety standard at issue in Taylor granted manufacturers an option 
for manual seat belt or airbag installation. Id. at 1520-21 (citing Taylor v. Gen. Motors Corp., 875 
F.2d 816, 822-27 (11th Cir. 1989)). 
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preemption analysis remained a viable option.223 Justice Thomas, writing 
for the Court, stated that "Cipollone [VI] supports an inference that an 
express pre-emption clause forecloses implied pre-emption; it does not 
establish a rule."224 The Court concluded, however, that defendant man
ufacturers' preemption argument was futile as plaintiffs' common law ac
tions and federal law did not conflict.225 First, compliance with both state 
and federal law was not impossible as the Safety Act contained no regula
tions regarding ABS use.226 Second, the Court could not conclude that 
the common law claims conflicted with the objectives of Congress.227 

In 1996, the United States Supreme Court, in Medtronic, Inc. v. Lohr 
(Medtronic 11), directed that state common law claims were not pre
empted by a provision of the Federal Food, Drug and Cosmetic Act 
("FDCA").228 Lora Lohr had a Medtronic pacemaker implanted in 
1987.229 In 1990, the pacemaker failed because of an alleged defect, re
quiring Ms. Lohr to undergo emergency surgery.230 In 1993, Ms. Lohr 
and her husband filed an action against Medtronic in Florida state court 
alleging both negligence and strict liability.231 The complaint alleged that 
Medtronic failed to act reasonably in designing, manufacturing, assem
bling, and selling the subject pacemaker and that "the device was in a 
defective condition and unreasonably dangerous to foreseeable users at 
the time of its sale."232 Medtronic removed the action to the federal dis
trict court and filed a summary judgment motion, arguing that the Medi
cal Device Amendments ("MDA") of the FDCA preempted both of Ms. 
Lohr's claims.233 Section 360(k) of the MDA provides that no state may 
establish a medical device requirement relating to safety or effectiveness 
of a device which is "different from, or in addition to, any requirement" 
applicable to the device.234 

The District Court for the Middle District of Florida initially denied 
Medtronic's motion for summary judgment.235 The district court found 
nothing in the MDA that entirely exempted a manufacturer who "alleg
edly violated the FDA's regulations."236 However, in an earlier case, the 

223. [d. at 288. 
224. [d. at 282, 289. 
225. [d. at 289. 
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227. /d. (quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941». 
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236. Medtronic l/, 518 U.S. at 482. 
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United States Court of Appeals for the Eleventh Circuit had concluded 
that the same MDA provision required preemption of some common law 
claims, which prompted the district court to reconsider and dismiss the 
Lohrs' complaint.237 

The Lohrs appealed the district court's decision to the Eleventh Cir
cuit Court of Appeals, claiming error in the district court's finding that 
common law tort actions against the manufacturer of Ms. Lohr's pace
maker were preempted by the MDA.238 The Court of Appeals, reversing 
and affirming in part, ruled that the claims based on negligent design 
were not preempted, and the claims based on negligent manufacturing 
and failure to warn were preempted.239 In reaching this holding, the 
court decided "common law actions are state requirements within the 
meaning of [section] 360k(a)."24o In discussing Food and Drug Adminis
tration ("FDA") regulations, the court concluded that a state require
ment is preempted if the FDA has established "specific requirements 
applicable to a particular device .... "241 The FDA established that these 
requirements existed for the failure to warn and negligent manufacturing 
claims, consequently preempting them.242 Alternatively, FDA did not es
tablish a requirement regarding negligent design claims; therefore, the 
court concluded the claims were not preempted.243 Medtronic petitioned 
for writ of certiorari with the United States Supreme Court to consider 
the affirmation of the district court's decision and the Lohrs cross peti
tioned for review of the judgment upholding the preemption defense.244 

The Court granted both petitions based on the divergent decisions re
garding preemption and state common law claims.245 

The United States Supreme Court reversed the decision of the Elev
enth Circuit Court of Appeals, holding that none of Ms. Lohr's state com
mon law claims alleging negligent design and negligent manufacture were 
preempted.246 The Court, in an opinion by Justice John Paul Stevens, 
provided that their task was to interpret the scope of the express preemp
tion provision of section 360(k), similar to its undertaking in Cipollone 
VI.247 The Court expressed two presumptions concerning preemption.248 
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237. Id. at 482-83. (citing Duncan v. Iolab Corp., 12 F.3d 194 (1994), abrogated by Goodlin v. 
Medtronic, Inc., 167 F.3d 1367 (11th Cir. 1999». 

238. Medtronic I, 56 F.3d at 1338, 1340-41. 
239. Id. at 1347-50. 
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241. Id. at 1344 (quoting 21 c.F.R. § 808.1(d» (alteration in original). 
242. Medtronic II, 518 U.S. at 483. 
243. Id. (citing Lohr v. Medtronic, Inc. (Medtronic I), 56 F.3d 1335, 1347-49 (11th Cir. 1995». 
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246. /d. at 503. 
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First, there is a presumption against preemption of state common law ac
tions.249 Second, in every preemption case the "ultimate touchstone" is 
Congress' purpose.250 

Medtronic claimed that the Eleventh Circuit Court of Appeals erred 
in deciding against preemption regarding the negligent design claims.251 
Medtronic suggested that all common law actions are requirements which 
impose "duties 'different from, or in addition to,' ... federal standards 
that the FDA has promulgated in response to mandates under the 
MDA. "252 The Court disagreed with this contention as such an interpre
tation would mean Congress precluded state courts from allowing con
sumers protection from defective medical devices.253 In fact, such a 
reading of section 360(k) would "have the perverse effect of granting 
complete immunity from design defect liability to an entire industry that 
... needed more stringent regulation .... "254 

The Court noted that Congress has used the word "requirement" in 
preempting state actions.255 By using the word "requirement," there was 
an apparent presumption that specific duties were imposed on manufac
turers by the State.256 Although the Court found, in Cipollone VI, that a 
statute preempting "requirements" preempted certain common-law 
claims, that statute is distinguished as preempting a very limited set of 
claims.257 Medtronic's interpretation of section 360(k) was not as limiting 
and would produce "a serious intrusion into state sovereignty[;]" there
fore, the Court did not accept such a contention.258 

An examination of the basic purpose of the MDA supported the 
Court's rejection of certain preemption claims.259 The purpose of the 
MDA is "to provide for the safety and effectiveness of medical devices 
intended for human use. "260 The legislative history contains nothing that 

248. [d. at 485 (citing Gade v. Nat'l Solid Wastes Mgmt. Ass'n, 505 U.S. 88, 111 (1992)). 
249. [d. 
250. [d. (quoting Retail Clerks v. Schermerhorn, 375 U.S. 96, 103 (1963». 
251. [d. at 486. 
252. [d. 
253. [d. at 487. 
254. [d. 
255. [d. at 487-88 (citing Cipollone v. Liggett Group, Inc. (Cipollone V/), 505 U.S. 504,521-

22 (1992)). 
256. [d. at 487. 
257. [d. at 487-88. "The pre-emptive statute in Cipollone [VI] was targeted at a limited set of 

state requirements - 'based on smoking and health' ... involving the 'advertising or promotion of 
any cigarettes the packages of which are labeled in conformity with the provisions or the federal 
statute." [d. at 488 (quoting Cipollone v. Liggett Group, Inc. (Cipollone V/), 505 U.S. 504,515 
(1992)). 

258. [d. at 488-89. 
259. [d. at 490. 
260. [d. at 490 (quoting Medical Device Amendments of 1976, Pub. L. No. 94-295,90 Stat. 

539 (1976)). 
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suggested "a sweeping pre-emption of traditional common-law remedies 
against manufacturers and distributors of defective devices. "261 Had 
Congress intended such preemption, there would have been some indica
tion.262 In the absence of such indication, the Court noted that some 
common law causes of action could be maintained.263 

Specifically, the Court evaluated the Lohrs' action regarding three 
issues.264 First, it provided that the Court of Appeals held correctly 
against preemption of the negligent design claims, as the purpose of Con
gress should prevaiI.265 Second, although the Lohrs argued that the 
"state requirements [were] not pre-empted unless [the state requirements 
were] 'different from, or in addition to,' the federal requirement, the 
Court stated that the MDA did not preempt state requirements that are 
the same as the federal requirements.266 Finally, the State's rules regard
ing manufacturing and labeling were not preempted because they did not 
impose requirements "with respect to a device[.]"267 

The Lohrs' cross petition claimed common-law duties could never be 
requirements in reference to section 360(k) and that the MDA did not 
preempt common law actions.268 The Court did not resolve this argument 
because none of the plaintiffs' claims were preempted; such discussion 
would merely be hypothetical and, due to the specificity of section 360(k), 
few common law claims would ever be preempted.269 

Justice David Breyer concurred in part in the judgment, providing 
that while the MDA would preempt a common law tort suit on some 
occasions, the Lohrs' claims were not preempted.270 Insofar as section 
360(k) preempted a state requirement in the form of a state rule, statute, 
or regulation, section 360(k) would preempt a similar requirement em
bodied as a standard of care imposed by common law tort action.271 Jus
tice Breyer concluded that the claims at hand, however, were not 
preempted, as the ambiguous preemption provision of the MDA did not 
force the federal requirements to preempt state requirements.272 Justice 
Breyer further concluded that the ordinary conflict preemption principles 

261. [d. at 491. 
262. [d. 
263. [d. 
264. [d. at 492. 
265. [d. at 494. 
266. Id. at 494-97 (quoting 21 U.S.c. § 360k(a». 
267. [d. at 502 (quoting 21 U.S.c. § 360k(a». 
268. [d. 
269. Id. at 502-03. The Court further stated, "[eJven then, the issue may not need to be 

resolved if the claim would also be pre-empted under conflict pre-emption analysis .... " Id. at 
503 (citing Freightliner Corp. v. Myrick (Freightliner II), 514 U.S. 280,287 (1995». 

270. Id. at 503-05 (Breyer, J., concurring in part and concurring in judgment). 
271. [d. at 504-05 (Breyer, J., concurring in part and concurring in judgment). 
272. Id. at 505-06 (Breyer, J., concurring in part and concurring in judgment). 
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are consistent with the holding against preemption.273 

Justice Sandra Day O'Connor, joined by Chief Justice William H. 
Rehnquist and Justices Antonin Scalia and Clarence Thomas, concurred 
and dissented in part.274 Justice O'Connor concluded that state common 
law actions for damages impose requirements and are consequently pre
empted where the requirements are in conflict with those of the 
FDCA.275 The determination by a majority of the Court in Cipollone VI 
determined that common law damage actions impose requirements.276 

Whether cigarettes or pacemakers, Justice O'Connor agreed that com
mon law damages actions require manufacturers' compliance with com
mon law duties.277 Justice O'Connor determined that the Court's 
interpretation was incorrect because, where the express statutory lan
guage is clear, deference to an agency's construction is improper.278 Jus
tice O'Connor concluded that the MDA did not preempt the Lohrs' 
design claim, but did preempt the claims based on failure to warn and 
negligent manufacture.279 

G. THE COURT SPLIT 

1. Decisions Holding Against Preemption 

In Wilson v. Pleasant (Wilson II), the Indiana Supreme Court held 
that the Safety Act, and its subsequent regulations, did not preempt state 
common law negligence claims based on a manufacturer's failure to in
stall airbags,280 Wilson II involved a suit by the decedent's estate against 
Mr. Pleasant, the driver of the automobile that struck the decedent, and 
General Motors ("GM"), who negligently designed, manufactured and 
sold a vehicle which lacked an airbag passive restraint system.28t Mr. 
Wilson was operating a 1986 Chevrolet manufactured by GM and was not 
wearing his seat belt when Mr. Pleasant struck him.282 GM filed a sum
mary judgment motion, asserting that Wilson's common law claims were 

273. Id. at 507-08 (Breyer, J., concurring in part and concurring in judgment). 
274. Id. at 509 (O'Connor, J., concurring in part and dissenting in part). 
275. Id. (O'Connor, J., concurring in part and dissenting in part). 
276. Id. at 510 (O'Connor, J., concurring in part and dissenting in part) (citing Cipollone v. 

Liggett Group, Inc. (Cipollone VI), 505 U.S. 504, 521-22 (1992) (plurality opinion) and Cipollone 
v. Liggett Group, Inc. (Cipollone VI), 505 U.S. 504, 548-49 (1992) (Scalia, J., concurring in judg
ment in part and dissenting in part». 

277. Id. (O'Connor, J., concurring in part and dissenting in part). 
278. Id. at 512 (O'Connor, J., concurring in part and dissenting in part) (citing Chevron 

U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984». 
279. Id. at 514 (O'Connor, J., concurring in part and dissenting in part). 
280. Wilson v. Pleasant (Wilson II), 660 N.E.2d 327,328 (Ind. 1995). 
281. Id. at 329. 
282. Id. 
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preempted by the Safety Act and safety regulations created under it.283 

GM's motion was granted by the trial court, and the court of appeals 
subsequently affirmed the decision finding "that although the Safety Act 
did not expressly pre-empt a common law claim such as the one asserted 
in this case, it impliedly did SO."284 The court of appeals held that the 
Safety Act impliedly preempted the claims as they conflicted with federal 
regulation.285 

The Indiana Supreme Court vacated the court of appeals decision 
and reversed the trial court's grant of summary judgment, concluding that 
it was improper to imply preemption of Wilson's claims.286 Justice Pat
rick Sullivan, writing for the majority, held that the preemption clause of 
the Safety Act "entirely forecloses implied pre-emption .... And even if 
we appl[ied] the principles of implied pre-emption analysis as re-stated in 
[Freightliner II] ... it would be improper to imply pre-emption here. "287 

The court agreed with the court of appeals, finding that the Safety Act 
did not expressly preempt Wilson's state common law claim.288 In addi
tion, through an examination of the Safety Act's purposes and policies, 
the court found no basis for applying the implied preemption doctrine.289 

The court held that through the Safety Act's saving clause, "Congress 
made an explicit statement that the kind of state common law claim made 
by [Wilson] in this case [was] not pre-empted .... "290 The court also held 
that the "pre-emption clause entirely forecloses any possibility of implied 
pre-emption in this case. "291 

Similarly, in Minton v. Honda of America Manufacturing, Inc. (Min
ton II), the Ohio Supreme Court held that the Safety Act did not ex
pressly or impliedly preempt state common law tort claims based on an 
automobile manufacturer's failure to install airbags.292 In Minton II, 
Mary Ann Minton, executrix of the Estate of Jeffrey L. Minton, sued 
Honda of America Manufacturing, Inc., Honda R&D Co., Ltd., and 
Honda Motor Co., Ltd. ("Honda") in the Montgomery County Court of 
Common Pleas, seeking damages based on negligence and strict product 

283. Id. 
284. Id. (citing Wilson v. Pleasant (Wilson I), 645 N.E.2d 638, 642 (Ind. Ct. App. 1994». 

285. /d. at 330 (citing Wilson v. Pleasant (Wilson I), 645 N.E.2d 638, 641 (Ind. Ct. App. 
1994». 

286. Id. at 339. 

287. Id. at 328, 339. 

288. Id. at 330 (citing Wilson v. Pleasant (Wilson I), 645 N.E.2d 638, 641 (Ind. Ct. App. 
1994». 

289. Id. at 339. 

290. Id. at 336. 

291. Id. 
292. Minton v. Honda of Am. Mfg., Inc. (Minton II), 684 N.E.2d 648, 662 (Ohio 1997). 
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liability.293 In 1991, Jeffrey Minton was killed while driving a 1990 Honda 
Accord.294 Mr. Minton was wearing a "motorized shoulder belt and man
uallap belt" when another vehicle hit the Accord practically head on.295 

As executrix of Jeffrey Minton's estate, Mary Ann Minton, brought suit 
under Ohio's state product liability laws.296 Minton claimed that the 
Honda Accord her husband operated was defective in its manufacture 
and design, specifically, that the shoulder belt was defective.297 As 
agreed to by both parties, the design defect strict liability claim was the 
only issue at trial.298 Honda submitted a motion in limine seeking the 
exclusion of testimony and evidence regarding the lack of a driver's side 
airbag in the Honda Accord.299 The Montgomery County Court of Com
mon Pleas sustained the motion and excluded any airbag references.3OO 

Minton appealed the trial court's judgment, claiming it erred in disallow
ing the introduction of evidence relating to the absence of airbags.301 

The Ohio Court of Appeals, Second Appellate District, Montgomery 
County, affirmed the trial court's ruling, as the Safety Act preempted 
Minton's no airbag claim.302 Minton was precluded from presenting evi
dence of design alterations made to Honda Accords.303 The court first 
noted that the claim was not expressly preempted based upon the lan
guage of the Safety Act's preemption clause and federal appeals court 
precedent.304 Federal appeals courts had unanimously held that the 
Safety Act did not expressly preempt common law liability.305 Addition
ally, if Congress wanted to preempt such claims, it could have expressly 
included the phrase "common law" in the federal statute.306 

However, the court concluded that Minton's claim was impliedly 
preempted based on federal appeals court precedent and the notion that 
an award of damages would in effect be the same as a regulation requir-

293. Minton v. Honda of Am. Mfg., Inc. (Minton l), No. 14949, 1996 WL 402070, at *1 (Ohio 
Ct. App. July 19, 1996). 

294. Id. 
295. Id. 
296. Id. 
297. Id. 
298. Id. 

299. Id. The motion was premised on Honda's lack of notice concerning the no airbag claim, 
and federal law would preempt the claim. /d. 

300. Id. 
301. Id. at *2. 
302. Id. at *7. 
303. Id. at *1. 
304. Id. at *5. 
305. Id. (citing Wood v. Gen. Motors Corp., 865 F.2d 395, 401 (1st Cir. 1988) and Taylor v. 

Gen. Motors Corp., 875 F.2d 816, 825 (11th Cir. 1989)). 
306. Id. (citations omitted). 
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ing airbags.307 In no airbag cases, federal appeals courts had unani
mously found implied preemption.308 The court also agreed with 
Honda's contentions that a holding against preemption "would create a 
conflict with the Safety Act ... by subverting the federal purpose of pro
viding manufacturers with alternative methods of providing passive re
straint system[s]."309 Minton appealed from the verdict and judgment 
favoring Honda, claiming error in the trial court's failure to allow her 
introduction of airbag evidence.310 

The Ohio Supreme Court reversed the court of appeals' judgment 
holding that a state common law tort claim founded on the manufac
turer's failure to install airbags was not preempted, either expressly or 
impliedly, by the Safety ACt.311 Justice Andrew Douglas, writing for the 
majority, determined that the plaintiff should have been permitted to pre
sent evidence to the trial court showing that their 1990 Honda Accord did 
not contain airbags while the 1992 Accords did.312 The court agreed with 
the court of appeals insofar as Minton's products liability claim was not 
expressly preempted by the Safety Act.313 This conclusion complied with 
federal circuit court decisions.314 In addition, the court also noted the 
lack of express mention of common law actions in the preemption 
clause.315 Additionally, in examining the Safety Act's history, the court 
could not construe any intent of Congress to expressly preempt a no 
airbag claim.316 

Justice Douglas disagreed with Honda's contentions that implied 
preemption should apply.317 He contested Honda's arguments, finding 
that "Congress did not intend for the Safety Act to occupy the entire field 
of auto safety ... [and] appellant's claim does not prevent compliance 
with [S]tandard 208, nor does it thwart the accomplishment of the full 
purposes of Congress."318 In holding that Minton's state claim against 
Honda for its failure to install airbags was not preempted impliedly or 
expressly, the court reversed and remanded the action to the trial 
court.319 

307. Id. at *6 to *7. 
308. Id. at *6. 
309. Id. at *6 to *7. 
310. Id. at *1. 
311. Minton II, 684 N.E.2d at 662 (Ohio 1997). 
312. Id. at 651-52. 
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Justice Deborah Cook dissented, claiming the Safety Act impliedly 
preempted no airbag claims in tort.320 Justice Cook emphasized the 
United States Supreme Court's statement that preemption exists "where 
it is impossible for a private party to comply with both state and federal 
requirements, or where state law 'stands as an obstacle to the accomplish
ment and execution of the full purposes and objectives of Congress."'321 
She disagreed with the majority's implied preemption analysis and, in
stead, agreed with the First Circuit Court of Appeals decision in Wood v. 
General Motors Corp., finding that a product liability no airbag claim was 
impliedly preempted.322 If a common law action were allowed holding a 
manufacturer liable for the absence of airbags, it would be equal "to es
tablishing a conflicting safety standard that necessarily encroaches upon 
the goal of uniformity specifically set forth by Congress in this area. "323 

Likewise, in Drattel v. Toyota Motor Corp. (Drattel II), the New York 
Court of Appeals determined that the Safety Act of 1966 did not pre
clude plaintiffs' state common law claims.324 In Drattel II, the plaintiff, 
Caryn Drattel, sued Toyota Motor Corporation and the distributors of 
her 1991 Toyota Tercel ("Toyota"), alleging defective design based on the 
absence of a driver's side air bag.325 Drattel, who was wearing her 
seatbelt, received injuries in an automobile collision while driving her 
TerceP26 Drattel alleged that installation of a driver's side airbag would 
make for a safer alternative design.327 Toyota moved for partial summary 
judgment seeking dismissal of the plaintiff's claim based on preemption 
by the Safety Act and Standard 208.328 

The trial court granted Toyota's motion for summary judgment.329 It 
concluded that the "claims, insofar as they were based on the absence of 
an air bag, were preempted by [f]ederallaw .... "330 The court reasoned 
that allowing state common law claims would impose a standard not iden
tical to federal regulation because Standard 208 gave manufacturers a 

320. Id. at 662 (Cook, J., dissenting). 
321. Id. at 663 (Cook, J., dissenting) (quoting English v. Gen. Elec. Co., 496 U.S. 72, 79 

(1990» (alteration in original). 
322. Id. at 666 (Cook, J., dissenting) (citing Wood v. Gen. Motors Corp., 865 F.2d 395, 402 
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choice of installing airbags or another passive restraint system.331 The 
New York Supreme Court, Appellate Division, Second Department, re
versed the trial court, finding that Drattel's suit was not preempted as 
Congress did not intend the preemption of state common law claims.332 

This determination was based upon legislative history and the purpose 
and language of the Safety Act.333 

The New York Court of Appeals affirmed the Appellate Division's 
decision, finding that the Safety Act did not preclude Drattel's state com
mon law claims.334 Judge Joseph Bellacosa, writing for the court, found 
that neither express nor implied preemption applied.335 The court deter
mined that express preemption did not apply as the preemption provision 
did not mention common law claims, and the savings clause negated "any 
lingering notion of express preemption of State common-law claims. "336 

Additionally, the court found that the Safety Act's legislative history con
firmed that Congress intended to preserve common law claims against 
manufacturers of defective automobiles.337 Judge Bellacosa provided 
that implied preemption analysis was not warranted.338 The combination 
of the Safety Act's express preemption clause, the saving clause, as well 
as legislative history, combined to prove "a reliable indicium of congres
sional intent" to preserve common law claims.339 The court stated that 
implied conflict preemption was not available as recognition of Drattel's 
common law claims would neither make compliance with federal regula
tion impossible nor prevent the execution and accomplishment of the 
Safety Act's congressional objectives.34o 

Judge Howard Levine dissented, reasoning that the implied preemp
tion doctrine should apply to the plaintiff's claims to the extent they were 
premised on the omission of driver's side airbags.341 To impose common 
law liability for a manufacturer's failure to install airbags "would inevita
bly undermine the regulatory, interest-weighing costlbenefit determina
tion by Congress .... "342 Additionally, Judge Levine argued that the 
majority's position, relying on the saving clause to overcome implied pre-

331. Id. 
332. Drattel l/, 699 N.E.2d at 377-78 (citing Drattel v. Toyota Motor Corp. (Drattel f), 662 
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emption, was inconsistent with United States Supreme Court prece
dent.343 Based on this, Judge Levine would have reversed and granted 
Toyota's motion for partial summary judgment, dismissing the complaint 
to the extent it relied upon the omission of airbag installation.344 

2. Decisions Holding for Preemption 

a. The Ninth Circuit 

In Harris ex rei Harris v. Ford Motor Co., the Ninth Circuit Court of 
Appeals decided that the Safety Act expressly preempted no airbag 
claims.345 In Harris, Jennifer Harris was driving a 1992 Mercury Topaz 
when she "lost control of the vehicle, smashed into a tree, and was seri
ously injured."346 Harris sued Ford in a California trial court, alleging 
Ford's negligence in defectively designing the vehicle due to the failure to 
equip the vehicle with a driver's side airbag.347 The action was subse
quently removed to the United States District Court for the Central Dis
trict of California and Ford filed a motion for partial summary judgment 
claiming the Safety Act and Standard 208 preempted Harris' claims.348 

The district court denied Ford's motion for partial summary judg
ment and certified its order for appeal,349 Subsequently, Ford petitioned 
the Ninth Circuit Court of Appeals, which granted leave to file an inter
locutory appeal regarding the preemption issue.35o The Court of Appeals 
reversed the district court's denial of summary judgment, concluding that 
section 1392(d), the express preemption clause in the Safety Act, "ex
pressly pre-empt[ed] state law causes of action, including Harris', for fail
ure to install airbags."351 Section 1392( d) precluded states from creating 
or continuing in effect standards not identical to federal standards.352 

The court noted, contrary to Harris' contentions, that section 1392( d) 
contemplated safety standards not solely created by regulators and legis
lators.353 The court further noted that analysis from United States Su
preme Court decisions applied to Harris' claims, and supported a finding 
of preemption.354 Using the Supreme Court's analysis, the court stated 

343. [d. at 394 (Levine, J., dissenting). 
344. [d. (Levine, J., dissenting). 
345. Harris ex reI. Harris v. Ford Motor Co., 110 F.3d 1410, 1416 (9th Cir. 1997). 
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that Congress, the Department of Transportation, and the National High
way Transportation and Safety Administration weighed the benefits and 
burdens of airbags and determined that manufacturers should be given 
the choice of installing passive restraint systems.355 Further, the court 
found that other circuits had found implied preemption of no airbag 
claims.356 

Additionally, the court did not agree with Harris that section 
1397(k), the saving clause, vitiated preemption.357 The court noted that 
section 1397(k), which provided that compliance with a standard promul
gated under the Safety Act "does not exempt any person from any liabil
ity under common law," was not to be construed in isolation.358 Instead, 
section 1397(k), which must be read with section 1392(d), "clearly pre
empt[ed] common law claims .... "359 The court determined that obser
vance of federal standards did not excuse anyone from state imposed lia
bility.360 The saving clause still imposed liability for a multitude of claims 
pertaining to automobile safety, including areas where no safety standard 
existed.361 

Judge Bruce Van Sickle dissented, reasoning that neither the Safety 
Act nor Standard 208 preempted state common law tort claims.362 Judge 
Van Sickle noted that there was no indication that the Safety Act was 
designed to achieve uniform national safety standards, especially where 
doing so would conflict with the purpose of the Act.363 Instead, he be
lieved that the Safety Act was designed to improve safety by creating 
minimum safety standards.364 Judge Van Sickle concluded that the ability 
of the states to set higher standards, along with the preservation of com
mon law actions, constituted exceptions to national uniform
ity.365Additionally, Judge Van Sickle stated that the majority ignored the 
saving clause, or convoluted its meaning, thereby supplanting Congress' 
intentions.366 

b. The Majority of Courts Have Found Implied Preemption 

In Wood, the First Circuit Court of Appeals did not find express pre-

355. [d. at 1414 n.7. 
356. [d. at 1413 n.4, 1414 n.7 (citations omitted). 
357. [d. at 1415-16. 
358. [d. at 1415 (quoting 15 U.S.C. § 1397(k) (repealed 1994». 
359. [d. 
360. [d. 
361. [d. (citing Freightliner Corp. v. Myrick (Freightliner Il), 514 U.S. 280, 280 (1995». 
362. [d. at 1416 (Van Sickle, J., dissenting). 
363. [d. (Van Sickle, J., dissenting). 
364. [d. (Van Sickle, J., dissenting). 
365. [d. (Van Sickle, J., dissenting). 
366. Id. at 1418 (Van Sickle, J., dissenting). 
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emption in a no airbag suit, but found that "Congress' purposes, as re
vealed in the Safety Act and legislative history, plainly imply a 
preemptive intent."367 In Wood, Patricia Wood sued General Motors 
("GM") in the United States District Court for the District of Massachu
setts alleging negligent design and manufacture as well as breach of ex
press and implied warranties.368 Wood was injured and rendered 
quadriplegic when she was involved in a collision while riding as a passen
ger in a 1976 Chevrolet Blazer.369 She brought the action under Massa
chusetts law, asserting that GM was negligent in failing to provide 
reasonable and adequate safety devices, including airbags.37o GM filed a 
motion for summary judgment, arguing that the claim was invalid under 
Massachusetts' products liability laws and that federal safety regulations 
preempted it.371 

The district court denied summary judgment, disagreeing with GM's 
express and implied preemption arguments.372 The district court rea
soned that the express preemption theory did not apply for the following 
reasons: (1) the preemption clause appeared to be applicable to state reg
ulation; (2) Congress did not explicitly mention the preemption of defec
tive design claims; (3) the savings clause countered any express legislative 
intent to preempt such actions; and (4) there is a presumption against 
preemption.373 The court also determined that Wood's action was not in 
conflict with Standard 208 and would not frustrate the goals of the Safety 
Act.374 GM moved for interlocutory appeal to the First Circuit Court of 
Appeals.375 The court granted the motion, in part, for review of the ques
tion "whether federal law preempts a state law product liability claim 
against a motor vehicle manufacturer based on its installing seat belts, 
rather than airbags, in a motor vehicle. "376 

The Court of Appeals remanded the action to the district court, 
holding that federal law preempted Wood's products liability action inso
far as it was based on GM's installation of seat belts instead of airbags.377 

Justice Levin H. Campbell, writing for the majority, stated, "[p ]reemption 
is a matter of congressional intent. "378 Justice Campbell noted that there 
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were two possible methods of analyzing this issue.379 First, the preemp
tion and savings clauses may be read together, showing Congress in
tended preemption of contradictory state safety regulations or standards, 
but not of standards in common law suits or, second, the legislative his
tory of the Safety Act may be examined.380 The court preferred the sec
ond method, and examined the Safety Act in terms of express and 
implied preemption.381 

While Congress' lack of inclusion of product liability claims in the 
preemption provision precluded a finding of express preemption, the 
court was "convinced that Congress'[ ] purposes, as revealed in the Safety 
Act and in the legislative history, plainly imply a preemptive intent."382 
This is due to the notion that, if upheld, such a product liability claim 
would be an obstacle to the Safety Act's regulatory scheme.383 A defec
tive design common law action would create a safety standard related to, 
but not identical to, Standard 208.384 Allowing such an action, holding an 
automobile manufacturer liable for the failure to install airbags in auto
mobiles, "would be tantamount to establishing a conflicting safety stan
dard that necessarily encroaches upon the goal of uniformity specifically 
set forth by Congress in this area."385 

Judge Bruce Selya dissented, reasoning that he could not discern a 
clear expression of preemption intent, nor reasons to imply preemp
tion.386 Judge Selya agreed that preemption is primarily the subject of 
congressional intent.387 However, he could not agree with the majority 
because he believed the savings clause should be read with great breadth 
and a search of the legislative history failed to reveal an "implicit excep
tion for design defects .... "388 

In Pokorny v. Ford Motor Co. (Pokorny Il), the Third Circuit Court 
of Appeals stated that, to the extent a common law suit was based on the 
absence of airbags or automatic belts, it was preempted by Standard 208 
and the Safety Act, but was not preempted if based on the absence of a 
protective window netting as it would then lack an actual conflict with 
federal regulation.389 In Pokorny II, Anne Duffy Pokorny, as administra
tor of John Duffy's estate, sued Ford Motor Company in Pennsylvania 
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state court alleging negligence, breach of implied warranty and strict lia
bility.390 Mr. Duffy was killed in an automobile collision in which he was 
not wearing his seatbelt.391 Ford removed the action to federal court on 
the basis of diversity between the parties.392 In the United States District 
Court for the Eastern District of Pennsylvania, Ford filed a motion for 
summary judgment, alleging that the Safety Act and . Standard 208 ex
pressly and impliedly preempted the claims.393 Ford contended that the 
van complied with one of the enumerated passive restraint options of 
Standard 208.394 Additionally, Ford argued that an allowance of claims 
such as Pokorny's "created an actual conflict with the federal regulatory 
requirements that clearly gave automobile manufacturers the choice to 
install either manual safety belts or passive restraints. "395 Therefore, 
Ford alleged that the action was impliedly preempted.396 

The District Court for the Eastern District of Pennsylvania con
cluded that the action constituted a conflict with the Safety Act and Stan
dard 208, and it consequently granted Ford's summary judgment 
motion.397 The court observed that Standard 208 gave automobile manu
facturers a choice in passive restraint system installation.398 To allow a 
suit like Pokorny's would expose Ford to liability for failure to install a 
certain passive restraint system, thereby eliminating the flexibility and 
choice the regulations were designed to offermanufacturers.399 

Pokorny appealed the district court's grant of summary judgment to 
the Third Circuit Court of Appeals.40o The Court of Appeals partially 
affirmed and partially reversed the district court's decision, determining 
that Pokorny's claims asserting the absence of airbag or automatic belts 
were preempted by Standard 208 and the Safety Act.401 However, the 
court noted that the portion of Pokorny's claim based on the absence of a 
protective window netting was not preempted as it did not conflict with 
federal regulation.402 In contrast, common law liability stemming from 
failure to install the airbags and automatic belts would create an actual 
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conflict with federal regulations and statutes.403 However, the court 
noted that not all design defects that arise from the absence of certain 
passive restraints posed an actual conflict with federal regulations and 
statutes.404 

The court first examined Ford's assertion of express preemption.405 

The court stated that Ford's argument was unconvincing as it focused on 
only one clause of the Safety Act, the preemption clause, and did not 
consider the saving clause.406 When the court analyzed the preemption 
and saving clauses together, they concluded that Congress did not intend 
for regulations such as Standard 208 to expressly preempt all design de
fect common law actions.407 Since the judiciary must abide by Congress' 
designed framework in enacting the Safety Act, Pokorny's action was not 
expressly preempted.408 

Alternatively, Ford argued that the Safety Act and Standard 208 im
pliedly preempted Pokorny's action because common law liability would 
present an obstacle to the accomplishment of the purposes that Congress 
and the Department of Transportation articulated.409 The court provided 
that a state law must actually present a conflict with federal regulation 
before it becomes impliedly preempted.410 In regards to Pokorny's 
airbag and seat belt claim, the court stated that potential common law 
liability interfered with federal regulatory methods which were created to 
achieve the stated goals of the Safety Act.411 Section 1410(b) of the Mo
tor Vehicle and Schoolbus Safety Amendments of 1974 ("MVSSA") clar
ified the conflict theory.412 The MVSSA was enacted to address 
motorists' concern about the possibility of passive restraint systems be
coming mandatory.413 The court stated that, as exhibited by the MVSSA, 
Congress desired manual belts to remain as one of the federal restraint 
system options.414 The options promulgated by the Department of Trans
portation in Standard 208 manifested congressional intent as they allowed 
manufacturers to comply with federal regulations by selecting one of the 
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options.415 Allowing Pokorny's allegations of common law liability for a 
manufacturer's failure to install automatic belts or airbags "would di
rectly undermine the regulatory framework suggested by Congress ... in 
Standard 208."416 

Finally, Pokorny's action was not preempted because it asserted 
Ford's liability for its failure to provide window netting.417 Possible liabil
ity for the window netting system was distinguished from the failure to 
provide automatic belts or airbags since the netting system presented no 
actual conflict with Standard 208.418 The court stated that potentialliabil
ity for the window netting system did not remove the flexibility that was 
established by the federal regulatory scheme and did not prohibit an op
tion that Congress or the Department of Transportation had granted.419 

Instead, common law liability would encourage manufacturers to install 
safety devices in addition to those mentioned in Standard 208.420 

Subsequently, in Cellucci v. General Motors Corp. (Cellucci II), the 
Supreme Court of Pennsylvania also held that that the Safety Act im
pliedly preempted state tort no airbag actions, consistent with the major
ity of case precedent.421 In Cellucci II, Daniel Cellucci sued automobile 
manufacturer General Motors ("GM") contending he wore his seatbelt 
during an accident and alleging defective design based on lack of air bag 
installation.422 GM filed a motion seeking partial summary judgment 
claiming that federal law preempted Cellucci's defective vehicle claim 
based on the absence of airbags.423 

The trial court denied the motion, and GM appealed to the Penn
sylvania Superior Court.424 The Superior Court reversed the denial of 
partial summary judgment, holding that Cellucci's no airbag claim was 
impliedly preempted by federal law.425 The Superior Court first deter
mined that the Safety Act did not expressly preempt the no airbag claim 
because the court found an ambiguity when the preemption clause was 
read in conjunction with the savings clause.426 Instead, the court found 
implied preemption because the allowance of such claims against manu
facturers based on the absence of airbags "would create an actual conflict 
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between the federal and state law .... "427 Cellucci petitioned the Penn
sylvania Supreme Court for allowance of appeal and the petition was 
granted.428 

The Pennsylvania Supreme Court affirmed the decision of the Supe
rior Court, similarly holding that Cellucci's claims were impliedly pre
empted, consistent with the majority of courts' rulings on the issue.429 

The court noted that the regulations under the Safety Act gave automo
bile manufacturers the choice of seat belt promoting schemes.43o The 
court reasoned, "Allowing a state common law standard that imposes lia
bility on a manufacturer for choosing a federally-imposed option takes 
away that federally-imposed option from the manufacturer, which clearly 
goes against Congress' intent."431 Therefore, liability in common law 
arising from a manufacturer's failure to install passive restraint systems, 
including airbags, actually conflicts with federallaw.432 

H. POST-GEIER DECISIONS 

One week following the issue of the Court's decision in Geier II,433 

the United States District Court for the Northern District of Illinois 
granted summary judgment in a no airbag action.434 In Davis v. Nissan 
Motor Corp. in U.S.A., the plaintiff sued Nissan Motor Corporation in 
U.S.A. ("Nissan"), asserting her deceased husband's vehicle was unrea
sonably dangerous based on the lack of an installed airbag.435 Her hus
band was driving his 1994 Nissan Sentra when he was struck by another 
vehicle.436 The injuries sustained by the plaintiff's husband were fata1.437 

Nissan moved for partial summary judgment alleging the plaintiff's no 
airbag claim was preempted by the Safety Act and Standard 208.438 

The District Court for the Northern District of Illinois granted Nis
san's summary judgment motion based on the United States Supreme 
Court's decision in Geier 1l.439 The district court first acknowledged the 
Supreme Court's decision that no airbag claims were not expressly pre-
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empted by the Safety Act or Standard 208.440 However, consistent with 
Geier II, the district court held that ordinary preemption principles ap
plied.441 The district court reasoned that the Court in Geier II held no 
airbag claims impliedly preempted as they actually conflicted with Stan
dard 208.442 To allow such an action "to proceed would have the effect of 
requiring all manufacturers to install airbags to avoid suits and would 
eliminate the choices given by the federal standards."443 

In Lady v. Neal Glaser Marine, Inc., the Fifth Circuit Court of Ap
peals held that, where there is a significant federal interest, implied pre
emption precluded an injured plaintiff's state tort actions against a boat 
manufacturer.444 Steven Lady sued Neal Glaser Marine, Inc. and Out
board Marine Corporation ("OMC") in Mississippi state court, seeking 
damages for losses he received in a boating accident.445 Lady's jet ski 
collided with a friend's motor boat, Lady was thrown from the jet ski, and 
sustained injuries from the boat's propeller.446 Lady sought recovery 
under Mississippi state tort law, alleging OMC's negligence, gross negli
gence, breach of warranty, and design defect for failure to install a pro
peller guard.447 OMC removed Lady's action to federal court based on 
diversity.448 OMC filed a motion for summary judgment claiming that 
Lady's claims were preempted by federal law, including the Federal Boat 
Safety Act ("FBSA") and Coast Guard regulations.449 Subsequently, 
Lady and OMC agreed to a magistrate judge's authority over the pro
ceedings, including final judgment entry.450 The magistrate judge con
cluded that the FBSA as well as the Coast Guard regulations preempted 
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tion was not precluded because it was preserved by the saving clause.452 

The Fifth Circuit affirmed the magistrate's opinion, concluding that im
plied preemption applied and precluded Lady's common law actions 
against OMC.453 The court first noted that Lady's claims were not ex
pressly preempted by the express preemption clause in the FBSA.454 
While the preemption clause of the FBSA did not specifically preempt 
common law actions, the court noted that the United States Supreme 
Court had interpreted similar clauses to include state common law ac
tions.455 The court reasoned that, in light of the recent decision in Geier 
II, the presence of a saving clause in the FBSA "precludes a broad read
ing of the express preemption provision .... "456 Accordingly, the Fifth 
Circuit was unable to hold Lady's claims expressly preempted.457 

Additionally, relying in part on the Geier II decision, the court con
cluded that Lady's action was impliedly preempted by the FBSA.458 A 
common law rule mandating a propeller guard would disturb the Coast 
Guard's objectives of the FBSA.459 The Coast Guard had studied the 
issue and affirmatively determined against imposing such a require
ment.460 An objective of the FBSA was to maintain national uniformity, 
which requires state law to be consistent with the Coast Guard's regula
tion.461 The court stated that this goal and the regulations of the Coast 
Guard must be weighed with Congress' intentions as evidenced by the 
FBSA's saving clause.462 Lady's claims were in the realm in which the 
Coast Guard had affirmatively decided that such a requirement was inap
propriate, and were thus preempted.463 

In Choate v. Champion Home Builders Co., the Tenth Circuit Court 
of Appeals held, partially based on the reasoning in Geier II, that the 
preemption clause of the National Manufactured Housing Construction 
and Safety Standards Act of 1974 ("MHA") did not preempt a tort ac
tion against the manufacturer of a manufactured home.464 Plaintiffs sued 
a manufactured home builder in the United States District Court for the 
Eastern District of Oklahoma, alleging failure to provide a smoke detec-

452. [d. at 600, 602. 
453. [d. at 615. 
454. [d. at 602. 
455. [d. at 609 (citations omitted). 
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459. Id. at 614. 
460. [d. 
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464. Choate v. Champion Home Builders Co., 222 F.3d 788, 790, 793-94 (10th Cir. 2000). 
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tor with battery powered backup and failure to warn that smoke detec
tion would be inactive with a power 10ss.465 The plaintiffs bought the 
manufactured home in 1997 and approximately one and a half months 
later it caught fire, injuring one and killing another.466 The home was 
manufactured with a smoke detector that was not outfitted with a battery 
powered back-up; consequently, it did not function during the fire be
cause the fire had caused a power 10ss.467 The fact that the detector 
lacked battery backup and a warning was undisputed.468 The defendant 
filed a motion for summary judgment, asserting that the MHA and the 
Housing and Urban Development regulations promulgated beneath it 
preempted the plaintiffs' claims both expressly and impliedly.469 The 
plaintiffs responded that the saving clause preserved their common law 
claim from preemption.470 The District Court for the Eastern District of 
Oklahoma granted the manufacturers' motion for summary judgment, 
holding that "[p]laintiffs' state law claim based on [manufacturers'] fail
ure to install battery powered smoke detectors is preempted by federal 
law."471 Plaintiffs appealed, asserting their claim was not impliedly or 
expressly preempted by the MHA.472 

The United States Court of Appeals for the Tenth Circuit reversed 
the district court holding that plaintiffs' claim was not preempted, ex
pressly or impliedly, by the MHA or any regulations promulgated under 
it.473 The court first examined the possibility of express preemption.474 

The preemption clause of the MHA provided that a state could not create 
a manufactured home safety standard different from federal safety stan
dards.475 The court noted that the United States Supreme Court rea
soned that common law rules might be expressly preempted by language 
such as that in the MHA.476 The existence of the saving clause in the 
MHA led to a discussion of the United States Supreme Court's decision 
in Geier II.477 The court noted that, in Geier II, the preemption and sav-

465. Id. at 790. 
466. Id. "'Manufactured' homes are often referred to as 'mobile' homes." Id. at 790 n.2. 
467. Id. at 790. 
468. Id. 
469. Id. at 791. 
470. Id. 
471. Id. (quoting Choate v. Champion Home Builders, Co., No. 97-564-S, at 10 (E.D. Okla. 

Aug. 4, 1998». 
472. Id. 
473. Id. at 790. 
474. Id. at 792. 
475. Id. (quoting Manufactured Housing Act, 42 U.S.c. § 5403(d) (1992». 
476. Id. (citing Medtronic, Inc. v. Lohr (Medtronic II, 518 U.S. 470, 481, 502-03 (1996) and 
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ing clause provisions were nearly identical to those of the MHA.478 In 
Geier II, the Supreme Court concluded against express preemption, rely
ing on the saving clause.479 Given the almost identical preemption and 
saving clauses in both the Safety Act and MHA, the Tenth Circuit held 
that "in light of Geier [II], . . . [plaintiffs'] claim is not expressly 
preempted. "480 

The Tenth Circuit determined that the existence of an express pre- I 

emption clause and the presence of a saving clause did not preclude the 
possibility of implied preemption.481 The court stated that implied pre
emption exists where a state law regulates an area Congress intended to 
be governed exclusively by federal law and where there is an actual con
flict between the state and federal law.482 The home manufacturer did 
not argue the first situation, field preemption, but instead asserted that a 
finding of conflict preemption was appropriate as state law "stands as an 
obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress."483 The court found that the law presented no 
such obstacle.484 The MHA's implementing regulations contain a provi
sion stating that the determination of whether such an obstacle exists can 
be discovered by questioning "whether the [s ]tate rule can be enforced or 
the action taken without impairing the [f]ederal superintendence of the 
manufactured home industry as established by the ACt."485 A state stan
dard that required a battery-powered backup would not be contrary to a 
federal standard that required at least one smoke detector.486 Addition
ally, the court stated that allowing claims such as the plaintiffs' was con
sistent with the MHA's purposes because it was enacted to reduce deaths 
and injuries, insurance costs, and increase the quality of manufactured 
homes.487 

IV. ANALYSIS 

In Geier II, the United States Supreme Court held, in a 5 to 4 deci
sion, that petitioners' no airbag lawsuit conflicted with the objectives of 

478. Id. 
479. Geier II, 529 U.S. at 868. 
480. Choate, 222 F.3d at 793-94. 
481. Id. at 794 (citing Geier v. Am. Honda Motor Co. (Geier II), 529 U.S. 861, 869 (2000». 
482. Id. at 795 (citing English v. Gen. Elec. Co., 496 U.S. 72, 79 (1990». 
483. Id. (citing English v. Gen. Elec. Co., 496 U.S. 72, 79 (1990». 
484. Id. 
485. Id. (quoting 24 C.P.R. § 3282.11(d». 
486. Id. (noting that "the HUD standard, 24 c.P.R. § 3280.208(d), only requires '{alt least 

one smoke detector [which is hard wired to the general electrical circuit].'" (alteration in 
original) ). 

487. Id. at 796 (quoting 42 U.S.c. § 5401(b)(5». 
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Standard 208 and was consequently preempted by the Safety Act.488 

Alexis Geier ("Geier") contended that American Honda Motor Co. 
("American Honda") was liable for damages arising from its alleged de
fective design of the 1987 Honda in which she was injured by failing to 
install airbags or another passive restraint device.489 American Honda 
claimed that its compliance with the Safety Act and Standard 208 pre
empted the no airbag lawsuit.490 The Court declared that the lawsuit con
flicted with the objectives of Standard 208 and was preempted by the 
Safety Act. 491 The Court made three findings in its decision; first, the 
preemption provision did not expressly preempt the lawsuit; second, ordi
nary preemption applied; and finally, the lawsuit actually conflicted with 
the Safety Act.492 The Court determined the preemption provision of the 
Safety Act should be read narrowly to preempt only state regulations and 
statutes, excluding common law tort actions.493 The Safety Act's saving 
clause did not expressly save Geier's action and the Court concluded, 
based partially on its inclination not to construe preemption clauses 
broadly, that it did "not bar the ordinary working of conflict pre-emption 
principles."494 The Court stated that it would be Congress' intent to ap
ply ordinary preemption principles where there is "an actual conflict with 
a federal objective ... [;]" without such application, states could impose 
laws "that would conflict directly with federal regulatory mandates 
.... "495 Finally, the Court concluded that Geier's suit actually conflicted 
with the Department of Transportation's objectives in enacting the Stan
dard.496 An imposition of a rule of state tort law compelling a duty to 
install airbags in cars such as petitioners' "would have presented an ob
stacle to the variety and mix of devices that the federal regulation 
sought."497 

The Court, faced with a split of decisions involving state and circuit 
courts, properly concluded in favor of implied preemption and preserved 
the objectives of the Safety Act. The correctness of the Court's holding 
in Geier II can be demonstrated by considering three aspects of the 
Court's opinion. First, the Court examined the possibility of express pre
emption and decided the issue in a manner consistent with its prece-

488. Geier 1/, 529 U.S. at 863, 865. 
489. Id. at 865. 
490. Brief for Respondents, supra note 6, at 7. 
491. Geier 1/, 529 U.S. at 866. 
492. Id. at 867. 
493. Id. at 868. 
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dent.498 Second, the Court properly upheld the application of ordinary 
preemption principles to Geier's actions,499 resolved an unanswered 
question from Cipollone VI,500 and further defined the workings of the 
Safety Act's saving clause.50l Third, the Court applied ordinary preemp
tion by looking beyond the express language of, and examining the intent 
behind, the Safety Act and Standard 208. Consistent with the doctrine of 
implied preemption, the Court held that an actual conflict existed be
tween Geier's action and Standard 208.502 The Court's holding in Geier 
II resolved the split among the various courts, preventing future state and 
appellate courts from holding against preemption in no airbag cases.503 

The Court affirmed the Freightliner Corp. v. Myrick (Freightliner If) deci
sion by determining that the existence of a preemption clause does not 
foreclose the workings of ordinary preemption.504 Subsequent to the 
Court's decision in Geier II, state and appellate courts have relied on 
Geier II to apply ordinary preemption principles when reasoning both for 
and against the preemption of common law actions. 505 

A. ORDINARY PREEMPTION ANALYSIS 

1. The Preemption Clause and Express Preemption 

The United States Supreme Court's holding in Geier II, namely that 
the petitioners' no airbag suit was not expressly preempted, was sup-

498. See Geier II, 529 U.S. at 867-68 (holding that the Safety Act's savings clause removed 
the claim from the scope of the express preemption clause). 

499. See id. at 874. 
500. /d. at 869 ("We recognize that, when this Court previously considered the pre-emptive 

effect of the statute's language, it appeared to leave open the question of how, or the extent to 
which, the saving clause saves state-law tort actions that conflict with federal regulations promul
gated under the Act."). 

501. Id. at 869-70. 
502. Id. at 874-86. 
503. See id. at 886 (holding that the no airbag claim was preempted). 
504. Id. at 869 (citing Freightliner II in support of its holding that the saving clause, like the 

preemption provision, did "not bar the ordinary working of conflict pre-emption principles." 
(alteration in original». 

505. E.g., Choate, 222 F.3d at 793-94 (holding, in light of Geier II, that "[g]iven the nearly 
identical nature of the preemption and saving clause provisions in the National Traffic and Mo
tor Vehicle Safety Act and the Manufactured Housing Act[,]" that common law actions were not 
expressly preempted, thus, applying ordinary preemption principles and ultimately determining 
that the common law claim at issue was not impliedly preempted); Lady, 228 F.3d at 611-12 
(holding that, because the saving clause in the FBSA is similar to the saving clause in the Motor 
Vehicle Safety Act, the common law tort action at issue was not expressly preempted and, thus, 
applying ordinary preemption principles and ultimately determining that the claim was not im
pliedly preempted; however the court's implied preemption holding was abrogated by Spreitsma 
v. Mercury Marine, 537 U.S. 51, 68 (2002»; Davis, 2000 WL 1459027, at *1 to *2 (holding in 
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499. See id. at 874. 
500. /d. at 869 ("We recognize that, when this Court previously considered the pre-emptive 

effect of the statute's language, it appeared to leave open the question of how, or the extent to 
which, the saving clause saves state-law tort actions that conflict with federal regulations promul
gated under the Act."). 

501. Id. at 869-70. 
502. Id. at 874-86. 
503. See id. at 886 (holding that the no airbag claim was preempted). 
504. Id. at 869 (citing Freightliner II in support of its holding that the saving clause, like the 

preemption provision, did "not bar the ordinary working of conflict pre-emption principles." 
(alteration in original». 

505. E.g., Choate, 222 F.3d at 793-94 (holding, in light of Geier II, that "[g]iven the nearly 
identical nature of the preemption and saving clause provisions in the National Traffic and Mo
tor Vehicle Safety Act and the Manufactured Housing Act[,]" that common law actions were not 
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Vehicle Safety Act, the common law tort action at issue was not expressly preempted and, thus, 
applying ordinary preemption principles and ultimately determining that the claim was not im
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v. Mercury Marine, 537 U.S. 51, 68 (2002»; Davis, 2000 WL 1459027, at *1 to *2 (holding in 
accordance with Geier II). 
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ported by its established precedent.506 Although the Court had not, prior 
to Geier, explicitly decided the preemption issue as it relates to airbags, it 
had previously discussed factors that courts should weigh when consider
ing preemption.507 Court precedent dictates that when the term "com
mon law actions" is omitted from an act's preemption clause, that 
omission must be interpreted to mean that Congress intended such ac
tions to survive preemption. For example, in Cipollone VI, the Supreme 
Court determined that only the express language of certain statutes gov
erned their preemption.508 The preemption clause at issue provided that 
"[n]o requirement or prohibition based on smoking and health shall be 
imposed under State law with respect to the advertising or promotion of 
any cigarettes .... "509 The Court determined that several common law 
claims were not expressly preempted by the statutory language in ques
tion because the actions did not impose requirements or prohibitions 
"based on smoking and health"510 In Geier II, the preemption clause of 
the Safety Act provided, in part, that states shall not "have any authority 
either to establish, or to continue in effect ... any motor vehicle ... safety 
standard ... not identical to the Federal standard. "511 Much like "re
quirements or prohibitions," the term "standards" was not held to include 
the plaintiff's common law actions.512 Therefore, consistent with Cipol
lone VI, the Court in Geier II concluded that the plaintiff's claims were 
not expressly preempted. 

Similarly, in Freightliner II, the Court declined to declare similar 
state common law actions expressly preempted.513 In Freightliner II, as in 
Geier II, the Court faced the preemption clause of the Safety Act. 514 
Like the plaintiff in Freightliner II,515 Geier asserted a negligent and de-

506. See Geier II, 529 U.S. at 867-68 (holding that the Safety Act's saving clause removed the 
claim from scope of the express preemption clause). 

507. Patrick J. Norton, Note, What Happens When Air Bags Kill: Automobile Manufacturers' 
Liability for Injuries Caused by Air Bags, 48 CASE W. RES. L. REV. 659, 667-68 (1998) (discuss
ing Cipollone v. Liggett Group, Inc. (Cipollone VI), 505 U.S. 504 (1994) and Freightliner Corp. v. 
Myrick (Freightliner II), 514 U.S. 280 (1995». 

508. Cipollone VI, 505 U.S. at 517. 
509. Id. at 515 (quoting Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, 84 

Stat. 87 (1970) (current version at 15 U.S.c. § 1334(b»). 
510. Id. at 526, 528-29 (quoting 15 U.S.c. § 1334(b». 
511. Geier II, 529 U.S. at 867 (quoting National Traffic and Motor Vehicle Safety Act of 

1966, 15 U.S.c. § 1392(d) (1988) (current version at 49 U.S.c. § 30103(b))). 
512. Compare Cipollone VI, 505 U.S. at 523 ("That the pre-emptive scope of [the Public 

Health Cigarette Smoking Act's preemption clause] cannot be limited to positive enactments 
does not mean that that section pre-empts all common-law claims."), with Geier /I, 529 U.S. at 
867-68 (determining Geier's claims were not expressly preempted by the statutory language). 

513. Freightliner II, 514 U.S. at 286. 
514. Id. at 286-87. 
515. Id. at 282. 
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fective design claim.516 As in Geier II, the Court in Freightliner II found 
plaintiff's negligent design actions were not expressly preempted by the 
Safety Act's preemption clause.517 Thus, the Court's holding in Geier II 
was consistent with its previous findings regarding substantially similar 
issues. 

The Court's reasoning in Medtronic II also parallels that of the Geier 
II decision.518 The preemption clause at issue in Medtronic II explicitly 
preempted "requirements," and the Court declined to establish that the 
term "requirement" explicitly included state common law actions.519 In 
Geier II, the Safety Act's preemption clause did not mention the preemp
tion of state common law tort actions, but explicitly preempted certain 
state "standards."520 The Court in Geier II stated that it "need not deter
mine the precise significance of the use of the word 'standard' .... "521 
The Court did not thoroughly explore the possibility of an explicit or ex
press preemption finding of state common law actions in either case be
cause a different analysis was more appropriate.522 The Court's holding 
in Geier II was consistent with its decision in Medtronic II when it de
clined a thorough discussion of a similar preemption clause. 

2. Upholding Ordinary Preemption 

In Geier II, the United States Supreme Court upheld the application 
of ordinary preemption principles.523 The Court also resolved a previ
ously undetermined question from Cipollone VI in a manner that was 
consistent with precedent.524 Additionally, the Court further defined the 
workings of the Safety Act's saving clause.525 

The decision in Geier II, holding that implied preemption principles 
apply, is consistent with the Court's decision in Freightliner II. In Freight
liner II, the Court determined that the Safety Act did not expressly pre-

516. Geier 1/, 529 U.S. at 865. 
517. Freightliner II, 514 U.S. at 286. 
518. Medtronic 1/, 518 U.S. at 470. 
519. Id. at 502-03. 
520. Geier 1/, 529 U.S. at 867-68. 
52l. Id. at 867. 
522. Id. at 867-68 (declining to determine the significance of the word "standard" as opposed 

to "requirement" when the savings clause resolved the issue); Medtronic, 518 U.S. at 501-03 
(plurality opinion) (declining to determine whether common law actions were explicitly pre
empted by the preemption clause and deferring possible evaluation to conflict preemption 
analysis). 

523. Geier 1/, 529 U.S. at 874. 
524. See id. at 869 ("We recognize that, when this Court previously considered the pre-emp

tive effect of the statute's language, it appeared to leave open the question of how, or the extent 
to which, the saving clause saves state-law tort actions that conflict with federal regulations 
promulgated under the Act."). 

525. Id. at 869-70. 
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empt plaintiff's claims.526 Instead, the Court analyzed the possibility that 
the suit might be impliedly preempted.527 The Court in Geier II also de
termined that the existence of a preemption clause does not preclude 
"any possibility of implied [conflict] preemption."528 The Court in Geier 
II followed the precedent set in Freightliner II and conducted an analysis 
of the implied preemption scope of the Safety Act.529 

While Cipollone VI questioned the application of express or implied 
preemption, it did not resolve when a court should apply ordinary pre
emption principles.530 The Court addressed the scope of express preemp
tion without exploring implied preemption.531 The Court stated, "the pre
emptive scope of the 1965 Act and the 1969 Act is governed entirely by 
the express language in [section] 5 of each Act. "532 Cipollone VI cast 
doubt on the application of implied preemption in no airbag cases, as 
"[m]any courts interpreted [Cipollone VI] as abandoning an implied pre
emption analysis when an express preemption clause exists."533 The Ci
pollone VI decision "led to many inconsistent results."534 The plaintiff in 
Freightliner II argued that the Court in Cipollone VI "held that implied 
pre-emption cannot exist when Congress has chosen to include an express 
pre-emption clause in a statute."535 Despite the plaintiff's arguments, the 
Court in Freightliner II held that Cipollone VI did not create a categorical 
rule precluding the existence of implied preemption when an express pre
emption clause exists.536 

Consistent with Freightliner II, the Court in Geier II conducted im
plied preemption analysis.537 Whereas Cipollone VI led to inconsistent 
results, Geier II resolved the issue by providing that the existence of the 
Safety Act's preemption clause did not preclude the prospect of implied 
preemption.538 The decision to analyze possible implied preemption of 

526. Freightliner II, 514 u.s. at 286. 
527. Id. at 288-90. 
528. Geier II, 529 U.S. at 869 (quoting Freightliner Corp. v. Myrick (Freightliner II), 514 U.S. 

280, 288 (1995» (alteration in origina!). 
529. Id. (providing, consistent with Freightliner II, that a preemption provision alone does 

not necessarily preclude implied preemption). 
530. Cipollone VI, 505 U.S. at 517. 
531. Id. 
532. Id. 
533. Babb, supra note 89, at 1694 (citations omitted). 
534. Id. 
535. Freightliner II, 514 U.S. at 287. 
536. Id. at 288. 
537. Geier II, 529 U.S. at 869 ("Petitioners concede, as they must in light of [Freightliner II], 

that the pre-emption provision, by itself, does not foreclose ... 'any possibility of implied [con
flict] pre-emption' .... " (quoting Freightliner Corp. v. Myrick (Freightliner II), 514 U.S. 280, 
288 (1995» (second alteration in origina!). 

538. Id. 
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Geier's claims even withstood the existence of the saving clause of the 
Safety Act.s39 The Court in Geier II decided to apply ordinary preemp
tion principles notwithstanding Geier's contention that the existence of 
the saving clause foreclosed the workings of ordinary preemption.s40 

Although the Court in Freightliner II considered the statute's pre
emptive effect, it did not determine the extent to which the saving clause 
saved state common law actions.541 The Geier II decision further defined 
the Safety Act's saving clause by concluding that its existence did "not 
bar the ordinary working of conflict pre-emption principles."542 This con
clusion was consistent with the Court's past treatment of saving 
clauses.543 Geier II's allowance for the application of ordinary preemp
tion principles was not only consistent with precedent, but also simultane
ously resolved uncertainty regarding the appropriateness of implied 
preemptive analysis in light of express preemptive clauses. 

3. No Airbag Suits Actually Conflict With the Safety Act 

The United States Supreme Court in Geier II correctly applied pre
emption consistent with the doctrine of implied preemption.544 The 
Court looked beyond express language,545 examined the intent behind 
the enactment of Standard 208,546 and held that an actual conflict ex
isted.547 The preemption doctrine stems from the Supremacy Clause of 
the United States Constitution.548 Article VI of the Constitution pro
vides that the laws of "the United States ... shall be the supreme Law of 
the Land; ... any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding."549 The Supremacy Clause "gives federal law 
precedence over conflicting state law."55o When state law and federal law 
conflict, the state law is "without effect."551 Courts assume that a federal 

539. Id. ("We now conclude that the saving clause (like the express pre-emption provision) 
does not bar the ordinary working of conflict pre-emption principles." (alteration in original). 

540. Id. at 869. 
541. Freightliner II, 514 U.S. at 287 n.3. 
542. Geier II, 529 U.S. at 869 (alteration in original). 
543. Id. at 870 ("[T]his Court has repeatedly 'decline[d] to give broad effect to saving clauses 

where doing so would upset the careful regulatory scheme established by federal law.'" (quoting 
United States v. Locke, 529 U.S. 89, 106-07 (2000) (second alteration in original))). 

544. See id. at 874-86. 
545. See id. at 884 ("[C]onflict pre-emption is different in that it turns on the identification of 

'actual conflict,' and not on an express statement of pre-emptive intent.") (citing English v. Gen. 
Elec. Co., 496 U.S. 72, 78-79 (1990». 

546. Id. at 874-84, 886. 
547. Id. at 874. 
548. Cipollone I, 593 F. Supp. at 1150. 
549. U.S. CONST. art.VI, cl. 2. 
550. Dinh, supra note 78, at 2088. 
551. Cipollone VI, 505 U.S. at 516 (quoting Maryland v. Louisiana, 451 U.S. 725, 746 (1981». 
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act does not supersede the states' historic police powers, "unless that was 
the clear and manifest purpose of Congress."552 The Supreme Court pro
vides three situations in which preemption exists. 

First, Congress can define explicitly the extent to which its enactments pre
empt state law .... Second, in the absence of explicit statutory language, 
state law is pre-empted where it regulates conduct in a field that Congress 
intended the Federal Government to occupy exclusively .... Finally, state 
law is pre-empted to the extent that it actually conflicts with federallaw.553 

The second and third types of preemption are implied.554 The third 
type of preemption, conflict preemption, includes situations where com
pliance with both federal and state law is impossible, and instances where 
"state law stands as an obstacle to the accomplishment and execution of 
the full purposes and objectives of Congress."555 In Geier II, the Court 
rested its holding on conflict preemption.556 The Court determined that 
Geier's claims actually conflicted with the Safety Act because it found 
that the rule of law Geier's claim would impose presented an obstacle to 
the Standard's objectives.557 

The Court reached its decision in Geier II by following established 
implied preemption doctrine and remaining consistent with past decisions 
involving conflict preemption.558 The Court's analysis of conflict preemp
tion also properly considered the history of Standard 208. 559 The Depart
ment of Transportation first issued Standard 208 in 1967, providing a 

552. Medtronic 1I, 518 U.S. at 485 (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 
230 (1947». 

553. Myrick 1I, 13 F.3d at 1519 (quoting English v. Gen. Elec. Co., 496 U.S. 72, 78-79 (1990». 
554. Chadwell, supra note 83, at 151. 
555. Choate, 222 F.3d at 792 (quoting English v. Gen. Elec. Co., 496 U.S. 72, 78-79 (1990». 
556. Geier 1I, 529 U.S. at 867. 
557. Id. at 886. 
558. Id. at 884 ("The dissent would require a formal agency statement of pre-emptive intent 

as a prerequisite to concluding that a conflict exists. It relies on cases, or portions thereof, that 
did not involve conflict pre-emption. And conflict pre-emption is different in that it turns on the 
identification of 'actual conflict,' and not on an express statement of pre-emptive intent. While 
[p lre-emption fundamentally is a question of congressional intent, this Court traditionally distin
guishes between 'express' and 'implied' pre-emptive intent, and treats 'conflict' pre-emption as 
an instance of the latter. And though the Court has looked for a specific statement of pre
emptive intent where it is claimed that the mere volume and complexity of agency regulations 
demonstrate an implicit intent to displace all state law in a particular area - so-called 'field pre
emption' - the Court has never before required a specific, formal agency statement identifying 
conflict in order to conclude that such a conflict in fact exists." (alteration in original) (internal 
quotations and citations omitted». 

559. See id. at 886 (determining that Standard 208 "sought a gradually developing mix of 
alternative passive restraint devices for safety-related reasons" and, thus, holding that "the rule 
of state tort law for which petitioners argue would stand as an 'obstacle' to the accomplishment 
of that objective."). 
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552. Medtronic 1I, 518 U.S. at 485 (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 
230 (1947». 

553. Myrick 1I, 13 F.3d at 1519 (quoting English v. Gen. Elec. Co., 496 U.S. 72, 78-79 (1990». 
554. Chadwell, supra note 83, at 151. 
555. Choate, 222 F.3d at 792 (quoting English v. Gen. Elec. Co., 496 U.S. 72, 78-79 (1990». 
556. Geier 1I, 529 U.S. at 867. 
557. Id. at 886. 
558. Id. at 884 ("The dissent would require a formal agency statement of pre-emptive intent 

as a prerequisite to concluding that a conflict exists. It relies on cases, or portions thereof, that 
did not involve conflict pre-emption. And conflict pre-emption is different in that it turns on the 
identification of 'actual conflict,' and not on an express statement of pre-emptive intent. While 
[p lre-emption fundamentally is a question of congressional intent, this Court traditionally distin
guishes between 'express' and 'implied' pre-emptive intent, and treats 'conflict' pre-emption as 
an instance of the latter. And though the Court has looked for a specific statement of pre
emptive intent where it is claimed that the mere volume and complexity of agency regulations 
demonstrate an implicit intent to displace all state law in a particular area - so-called 'field pre
emption' - the Court has never before required a specific, formal agency statement identifying 
conflict in order to conclude that such a conflict in fact exists." (alteration in original) (internal 
quotations and citations omitted». 

559. See id. at 886 (determining that Standard 208 "sought a gradually developing mix of 
alternative passive restraint devices for safety-related reasons" and, thus, holding that "the rule 
of state tort law for which petitioners argue would stand as an 'obstacle' to the accomplishment 
of that objective."). 
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requirement that seatbelts be installed in all cars.560 In the early 1970's, 
after an extensive rulemaking proceeding on such systems, the Depart
ment of Transportation amended Standard 208 to include passive re
straint devices.561 Based on considerable resistance from the automotive 
community, including manufacturers, the NHTSA postponed the effec
tive date of Standard 208.562 

In 1976, the Secretary of Transportation "extended the optional al
ternatives indefinitely and suspended the passive restraint require
ment. "563 In 1981, the passive restraint mandate was completely 
rescinded.564 In 1984, NHTSA reinstated Standard 208, directing a 
phase-in of passive restraints, beginning with cars manufactured after 
September 1986.565 The NHTSA lacked the power to enact compulsory 
belt use laws itself, so it opted for a phase-in requirement.566 The phase-in 
requirement eventually mandated installation of passive restraints in all 
cars manufactured after September 1, 1989.567 Geier II maintained these 
objectives by holding Geier's claims impliedly preempted because an op
posite holding would have frustrated the regulatory scheme and discour
aged the Department's objective of "a gradually developing mix of 
alternative passive restraint devices for safety-related reasons."568 

Further, the Court stated that the analysis conducted in Freightliner 
II was entirely consistent with the Court's determination of implied pre
emption in Geier II because no implied preemption existed in the former. 
In Freightliner II, the plaintiffs brought common law claims against truck 
manufacturers, asserting a design defect in failure to install antilock 
brakes.569 The Court concluded that no express preemption existed, and 
subsequently conducted an implied preemption analysis.570 In deciding 
the claims were not expressly preempted by the Safety Act, the Court 
stated that "there is no evidence that NHTSA decided that trucks and 
trailers should be free from all state regulation of stopping distances and 

560. State Farm, 680 F.2d at 209 (citing 32 Fed. Reg. 2408,2415 (1967». 
56l. Motor Vehicle Mfrs., 463 U.S. at 35 (citations omitted). 
562. Chadwell, supra note 83, at 145-146 (citations omitted). 
563. Motor Vehicle Mfrs., 463 U.S. at 36. 
564. [d. at 38. 
565. Chadwell, supra note 83, at 149 (citing 49 Fed. Reg. 28962, 28963 (July 17, 1984) (codi-

fied at 49 C.F.R. pt. 571». 
566. [d. 
567. [d. (citing 49 Fed. Reg. 28962, 28963 (July 17, 1984) (codified at 49 C.F.R. pt. 571». 
568. See Geier II, 529 U.S. at 886 ("[Standard] 208 sought a gradually developing mix of 

alternative passive restraint devices for safety-related reasons. The rule of state tort law for 
which petitioners argue would stand as an 'obstacle' to the accomplishment of that objective. 
And the statute foresees the application of ordinary principles of pre-emption in cases of actual 
conflict. Hence, the tort action is pre-empted. "). 

569. Freightliner l/, 514 U.S. at 283. 
570. [d. at 286-90. 
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vehicle stability."571 Instead, in the absence of regulation, states re
mained free to "'establish, or to continue in effect,' their own safety stan
dards concerning those 'aspect[ s] of performance.' "572 Therefore, the 
Court decided that the plaintiff's claims were not impliedly preempted as 
finding Freightliner liable would not present an obstacle to federal pur
poses or objectives.573 

Geier II involved the Safety Act and a defective design claim based 
on a failure to install airbags.574 The Court determined in Geier II that if 
the tort claims were allowed, they "would have presented an obstacle to 
the variety and mix of devices that the federal regulation sought ... [and] 
also would have stood as an obstacle to the gradual passive restraint 
phase-in that the federal regulation deliberately imposed."575 The uncer
tainty surrounding Standard 208 did not involve the absence of regula
tion; rather, Standard 208 was a specific regulation requiring a phase-in of 
passive restraints, beginning with 1987 model cars.576 As opposed to 
Freightliner II, where federal objectives were nonexistent,577 the Court in 
Geier II was faced with a specific regulation and a multitude of federal 
objectives.578 Therefore, Court precedent did not preclude the finding of 
implied preemption where Geier II presented a possibility of enacting a 
common law regulation which would have conflicted with federal law. 

B. RESOLVING THE SPLIT OF AUTHORITY 

A variety of courts subsequent to Cipollone VI and Freightliner II "have 
interpreted the preemption issues inconsistently under Standard 208. "579 
In fact, the Court in Geier II "granted certiorari to resolve these differ
ences."580 Several state courts had held that neither the Safety Act's ex
press preemption nor Standard 208 preempted a no airbag claim.581 In 

571. [d. at 286. 
572. [d. (quoting 15 U.S.c. § 1392(d) (1966» (alteration in original). 
573. [d. at 287, 289-90. 
574. Geier II, 529 U.S. at 864-65. 
575. [d. at 881. 
576. See Norton, supra note 507, at 663. 
577. Freightliner II, 514 U.S. at 289 ("[T]here is simply no federal standard for a private party 

to comply with."). 
578. Geier II, 529 U.S. at 874-75 ("DOT's comments, which accompanied the promulgation 

of [Standard] 208, make clear that the standard deliberately provided the manufacturer with a 
range of choices among different passive restraint devices. Those choices would bring about a 
mix of different devices introduced gradually over time; and [Standard] 208 would thereby lower 
costs, overcome technical safety problems, encourage technological development, and win wide
spread consumer acceptance - all of which would promote [Standard] 208's safety objectives." 
(citing 49 Fed. Reg. 28962, 28962 (1984) (codified at 49 C.F.R. pt. 571». 

579. Babb, supra note 89, at 1695 (citations omitted). 
580. Geier II, 529 U.S. at 866. 
581. [d. (citations omitted). 

272 Transportation Law Journal [Vol. 32:221 

vehicle stability."571 Instead, in the absence of regulation, states re
mained free to "'establish, or to continue in effect,' their own safety stan
dards concerning those 'aspect[ s] of performance.' "572 Therefore, the 
Court decided that the plaintiff's claims were not impliedly preempted as 
finding Freightliner liable would not present an obstacle to federal pur
poses or objectives.573 

Geier II involved the Safety Act and a defective design claim based 
on a failure to install airbags.574 The Court determined in Geier II that if 
the tort claims were allowed, they "would have presented an obstacle to 
the variety and mix of devices that the federal regulation sought ... [and] 
also would have stood as an obstacle to the gradual passive restraint 
phase-in that the federal regulation deliberately imposed."575 The uncer
tainty surrounding Standard 208 did not involve the absence of regula
tion; rather, Standard 208 was a specific regulation requiring a phase-in of 
passive restraints, beginning with 1987 model cars.576 As opposed to 
Freightliner II, where federal objectives were nonexistent,577 the Court in 
Geier II was faced with a specific regulation and a multitude of federal 
objectives.578 Therefore, Court precedent did not preclude the finding of 
implied preemption where Geier II presented a possibility of enacting a 
common law regulation which would have conflicted with federal law. 

B. RESOLVING THE SPLIT OF AUTHORITY 

A variety of courts subsequent to Cipollone VI and Freightliner II "have 
interpreted the preemption issues inconsistently under Standard 208. "579 
In fact, the Court in Geier II "granted certiorari to resolve these differ
ences."580 Several state courts had held that neither the Safety Act's ex
press preemption nor Standard 208 preempted a no airbag claim.581 In 

571. [d. at 286. 
572. [d. (quoting 15 U.S.c. § 1392(d) (1966» (alteration in original). 
573. [d. at 287, 289-90. 
574. Geier II, 529 U.S. at 864-65. 
575. [d. at 881. 
576. See Norton, supra note 507, at 663. 
577. Freightliner II, 514 U.S. at 289 ("[T]here is simply no federal standard for a private party 

to comply with."). 
578. Geier II, 529 U.S. at 874-75 ("DOT's comments, which accompanied the promulgation 

of [Standard] 208, make clear that the standard deliberately provided the manufacturer with a 
range of choices among different passive restraint devices. Those choices would bring about a 
mix of different devices introduced gradually over time; and [Standard] 208 would thereby lower 
costs, overcome technical safety problems, encourage technological development, and win wide
spread consumer acceptance - all of which would promote [Standard] 208's safety objectives." 
(citing 49 Fed. Reg. 28962, 28962 (1984) (codified at 49 C.F.R. pt. 571». 

579. Babb, supra note 89, at 1695 (citations omitted). 
580. Geier II, 529 U.S. at 866. 
581. [d. (citations omitted). 



HeinOnline -- 32 Transp. L.J. 273 2004-2005

2005] Resolving the Quandary of Conflict Preemption 273 

contrast, the federal circuit courts, which had considered the issue, found 
preemption in no airbag cases.582 The Ninth Circuit concluded in favor of 
preemption resting on the express preemption clause of the Safety Act.583 

All of the other decisions, however, found "pre-emption under ordinary 
pre-emption principles by virtue of the conflict such suits pose to [Stan
dard 208's] objectives, and thus to the Act itself."584 The United States 
Supreme Court in Geier II invalidated the Ninth Circuit's finding of ex
press preemption in no airbag suits.585 Geier II thus established prece
dent incompatible with various decisions on the state level and reaffirmed 
the application of ordinary preemption principles set forth in Cipollone 
V/.586 Finally, Geier II resolved the differences in no airbag decisions, 
and set precedent by concluding that no airbag claims are impliedly pre
empted by the Safety Act. 587 

1. The Ninth Circuit 

In Harris, the Ninth Circuit Court of Appeals determined that the 
Safety Act expressly preempted claims based on the manufacturer's fail
ure to install an airbag.588 This holding is inconsistent with and currently 
superseded by the Court's recent holding in Geier II. The Ninth Circuit 
stated, contrary to Harris' contentions, that the preemption provision of 
the Safety Act contemplated safety standards not solely created by regu
lators and legislators.589 The Geier II decision also dealt with the pre
emption clause of the Safety Act and a claim for failure to install an 
airbag.590 However, in Geier II, the Court held against an express pre
emption finding due to the existence of the Safety Act's saving clause.591 

Consequently, the Court determined that the existence of the Safety 
Act's saving clause precludes a finding of express preemption of no 
airbag clairns,592 contrary to the Ninth Circuit's determination that no 

582. /d. 

583. [d. (citing Harris ex rei. Harris v. Ford Motor Co., 110 F.3d 1410, 1413-15 (9th Cir. 
1997». 

584. [d. at 868-69. 

585. See id. at 866 ("We now hold that this kind of 'no airbag' lawsuit conflicts with the 
objectives of [Standard 208], a standard authorized by the Act, and is therefore, pre-empted by 
the Act."). 

586. See id. 
587. See id. 

588. Harris, 110 F.3d at 1415. 
589. Id. at 1413. 
590. Geier 1/, 529 U.S. at 865. 

591. Id. at 868-69. 
592. Id. at 869-70 (concluding that due to the existence of the savings clause the preemption 

provision must be narrowly read to preclude expressly preempting common law claims). 

2005] Resolving the Quandary of Conflict Preemption 273 

contrast, the federal circuit courts, which had considered the issue, found 
preemption in no airbag cases.582 The Ninth Circuit concluded in favor of 
preemption resting on the express preemption clause of the Safety Act.583 

All of the other decisions, however, found "pre-emption under ordinary 
pre-emption principles by virtue of the conflict such suits pose to [Stan
dard 208's] objectives, and thus to the Act itself."584 The United States 
Supreme Court in Geier II invalidated the Ninth Circuit's finding of ex
press preemption in no airbag suits.585 Geier II thus established prece
dent incompatible with various decisions on the state level and reaffirmed 
the application of ordinary preemption principles set forth in Cipollone 
V/.586 Finally, Geier II resolved the differences in no airbag decisions, 
and set precedent by concluding that no airbag claims are impliedly pre
empted by the Safety Act. 587 

1. The Ninth Circuit 

In Harris, the Ninth Circuit Court of Appeals determined that the 
Safety Act expressly preempted claims based on the manufacturer's fail
ure to install an airbag.588 This holding is inconsistent with and currently 
superseded by the Court's recent holding in Geier II. The Ninth Circuit 
stated, contrary to Harris' contentions, that the preemption provision of 
the Safety Act contemplated safety standards not solely created by regu
lators and legislators.589 The Geier II decision also dealt with the pre
emption clause of the Safety Act and a claim for failure to install an 
airbag.590 However, in Geier II, the Court held against an express pre
emption finding due to the existence of the Safety Act's saving clause.591 

Consequently, the Court determined that the existence of the Safety 
Act's saving clause precludes a finding of express preemption of no 
airbag clairns,592 contrary to the Ninth Circuit's determination that no 

582. /d. 

583. [d. (citing Harris ex rei. Harris v. Ford Motor Co., 110 F.3d 1410, 1413-15 (9th Cir. 
1997». 

584. [d. at 868-69. 

585. See id. at 866 ("We now hold that this kind of 'no airbag' lawsuit conflicts with the 
objectives of [Standard 208], a standard authorized by the Act, and is therefore, pre-empted by 
the Act."). 

586. See id. 
587. See id. 

588. Harris, 110 F.3d at 1415. 
589. Id. at 1413. 
590. Geier 1/, 529 U.S. at 865. 

591. Id. at 868-69. 
592. Id. at 869-70 (concluding that due to the existence of the savings clause the preemption 

provision must be narrowly read to preclude expressly preempting common law claims). 



HeinOnline -- 32 Transp. L.J. 274 2004-2005

274 Transportation Law Journal [Vol. 32:221 

airbag claims were expressly preempted by the Safety Act.593 

2. Implied Preemption Application 

Geier II resolved the split among state and federal courts by holding 
that there is no categorical rule precluding implied preemption when an 
express preemption clause exists in no airbag cases.594 While Cipollone 
VI led to inconsistent results,595 Geier II established precedent incompati
ble with various decisions on the state level, reaffirming the application of 
ordinary preemption principles set forth in Cipollone Vl.596 For example, 
in Minton v. Honda of America Manufacturing, Inc. (Minton II), the Ohio 
Supreme Court held that the Safety Act did not expressly or impliedly 
preempt state common law tort claims based on an automobile manufac
turer's failure to install airbags.597 The court relied on Cipollone VI and 
"concluded that if the federal legislation at issue contains an express pre
emption clause, there is no need to look beyond the text of that clause to 
determine the preemptive intent of Congress."598 

The United States Supreme Court, in Freightliner II, reasoned that 
no express preemption existed for the plaintiff's claims under the Safety 
Act, but made clear that Cipollone VI did not establish "a categorical rule 
precluding the coexistence of express and implied pre-emption .... "599 
Rather, the Court indicated that implied preemption analysis remained a 
viable option for interpretation.6°O Although the Ohio Supreme Court, in 
Minton II, recognized the Freightliner II opinion, the court opted not to 
follow it.601 In so holding, the Minton II court determined that Freight
liner II did not overrule Cipollone VI, but instead, "sought merely to dis
approve of decisions interpreting Cipollone [VI] to mean that implied 
preemption can never exist when Congress has included an express pre
emption clause in the legislation in question."602 

The Geier II decision affirmed the analysis in Freightliner II, stating 

593. Harris, 110 F.3d at 1416 (concluding that the preemption provisions expressly pre-
empted plaintiff's claim). 

594. Geier II, 529 U.S. at 869. 
595. Babb, supra note 89, at 1694 (citations omitted). 
596. See Geier II, 529 U.S. at 869 (referencing Freight/iner II, but recognizing that the 

Freightliner II Court discussed Cipollone VI). 
597. Minton II, 684 N.E.2d at 652, 662. 
598. Id. at 658 (citations omitted). 
599. Freightliner II, 514 U.S. at 283, 287-88. 
600. Id. at 288. 
601. Minton II, 684 N.E.2d at 658 (acknowledging that the Supreme Court in Freightliner II 

"noted that an explicit statement limiting Congress' preemptive intent does not always obviate 
the need to consider the implied preemption[,l" but determining that because the Freightliner II 
Court "did not overrule Cipollone [VI] ... an implied preemption analysis is not required .... " 
(citations omitted». 

602. Id. at 658 (citing Wilson v. Pleasant (Wilson II), 660 N.E.2d 327, 334 (Ind. 1995)). 
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that the petitioners conceded, "as they must in light of Freightliner [II] ... 
that the pre-emption provision, by itself, does not foreclose ... 'any possi
bility of implied [conflict] pre-emption[.]"'603 The Geier II decision, 
holding that ordinary preemption principles apply to no airbag suits,604 
supersedes Minton because the Minton II court declined to conduct an 
implied preemption analysis. 60S 

Similarly, in Wilson II, the Indiana Supreme Court held that the 
Safety Act and its subsequent regulations did not preempt state common 
law negligence claims based on a manufacturer's failure to install 
airbags.606 The court concluded that it was improper to imply preemp
tion of Wilson's claims.607 Justice Patrick Sullivan, writing for the major
ity, reasoned that the preemption clause of the Safety Act, "entirely 
forecloses implied preemption ... [a ]nd even if we apply the principles of 
implied pre-emption analysis as re-stated in [Freightliner II] ... it would 
be improper to imply pre-emption here.''608 The court's finding in Wilson 
II is also superseded by Geier II as ordinary preemption principles apply 
to no airbag suits,609 and Wilson II declined to conduct an implied pre
emption analysis.610 

In Drattel II, the New York Court of Appeals determined that the 
Safety Act of 1966 did not preclude plaintiffs' state common law 
claims.611 The court discussed Cipollone VI, and provided that implied 
preemption analysis was not warranted.612 The combination of the Safety 
Act's express preemption clause, the saving clause and the legislative his
tory demonstrated congressional intent to protect common law claims.613 

The court noted that implied conflict preemption was unavailable, as the 
plaintiff's common law claims would neither make compliance with the 
federal regulation impossible nor prevent the execution and accomplish-

603. Geier II, 529 U.S. at 867, 869 (quoting Freightliner Corp. v. Myrick (Freight/iner II), 514 
U.S. 280, 288 (1995». 

604. Id. at 869 (determining that the existence of a preemption provision does not preclude 
the possibility of implied preemption). 

605. Minton II, 684 N.E.2d at 658 (determining that an implied preemption analysis was not 
required). 

606. Wilson II, 660 N.E.2d at 330, 334. 
607. Id. at 339. 
608. Id. at 328, 339. 
609. Geier II, 529 U.S. at 869 (determining that the existence of a preemption provision does 

not preclude the possibility of implied preemption). 
610. Wi/son II, 660 N.E.2d at 339 (concluding that the pre-emption clause entirely foreclosed 

implied pre-emption). 
611. Drallel II, 699 N.E.2d at 382-83. 
612. Id. (determining that, when read together, Cipollone VI and Freightliner II, "do not 

favor, support or mandate an implied preemption analysis of common-law claims in the present 
case framework."). 

613. Id. at 383. 
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tory demonstrated congressional intent to protect common law claims.613 

The court noted that implied conflict preemption was unavailable, as the 
plaintiff's common law claims would neither make compliance with the 
federal regulation impossible nor prevent the execution and accomplish-

603. Geier II, 529 U.S. at 867, 869 (quoting Freightliner Corp. v. Myrick (Freight/iner II), 514 
U.S. 280, 288 (1995». 

604. Id. at 869 (determining that the existence of a preemption provision does not preclude 
the possibility of implied preemption). 

605. Minton II, 684 N.E.2d at 658 (determining that an implied preemption analysis was not 
required). 

606. Wilson II, 660 N.E.2d at 330, 334. 
607. Id. at 339. 
608. Id. at 328, 339. 
609. Geier II, 529 U.S. at 869 (determining that the existence of a preemption provision does 

not preclude the possibility of implied preemption). 
610. Wi/son II, 660 N.E.2d at 339 (concluding that the pre-emption clause entirely foreclosed 

implied pre-emption). 
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favor, support or mandate an implied preemption analysis of common-law claims in the present 
case framework."). 

613. Id. at 383. 
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ment of the Safety Act's congressional objectives.614 Geier II affirms the 
opposite; where a preemption provision exists, the possibility of implied 
preemption is not foreclosed.615 The dissent's discussion in Drattel II was 
consistent with the Uriited States Supreme Court's holding in Geier II, 
reasoning that the implied preemption doctrine should apply to the plain
tiff's claims to the extent their claims were premised on the omission of 
driver's side airbags.616 The dissent argued that imposition of common 
law liability for a manufacturer's failure to install airbags "would inevita
bly undermine the regulatory, interest-weighing costibenefit determina
tion by Congress . . . . "617 

3. Implied Preemption of No Airbag Claims 

In Geier II, the United States Supreme Court granted certiorari to 
resolve differences in decisions made by state and federal courts regard
ing preemption in no airbag cases.618 Geier II resolved the differences 
and set precedent establishing that the Safety Act impliedly preempts no 
airbag claims.619 Contrary to Geier II, the Ohio Supreme Court, in Min
ton II, held that no airbag claims were not impliedly preempted.620 The 
court stated that "Congress did not intend for the Safety Act to occupy 
the entire field of auto safety ... [and] appellant's claim does not prevent 
compliance with [S]tandard 208, nor does it thwart the accomplishment of 
the full purposes of Congress."621 Geier II, however, established that a 
conflict with federal law does exist as no airbag claims present an obstacle 
to the objectives of Congress.622 

Similarly, in Drattel II, the New York Court of Appeals found that 
no airbag claims were not impliedly preempted.623 The court stated that 
implied conflict preemption was not available as permitting Drattel's 
common law claims would neither make compliance with federal regula
tion impossible nor prevent the execution and accomplishment of the 
Safety Act's congressional objectives.624 The United States Supreme 
Court, in Geier II, rejected this contention and established that a conflict 

614. Id. at 385. 
615. Geier 1/, 529 U.S. at 869. 
616. Drattel 1/, 699 N.E.2d at 383 (Levine, J., dissenting). 
617. Id. at 391 (Levine, J., dissenting). 
618. Geier 1/, 529 U.S. at 867. 
619. Id. at 866 ("We granted certiorari to resolve these differences. We now hold that this 

kind of 'no airbag' lawsuit conflicts with the objectives of [Standard 208] ... and is therefore pre
empted by the [Safety] Act."). 

620. Minton 1/, 684 N.E.2d at 662. 
621. Id. at 661 (citing Freightliner Corp. v. Myrick (Freightliner II), 514 U.S. 280, 287 (1995)). 
622. Geier 1/, 529 U.S. at 867. 
623. Drattel 1/, 699 N.E.2d at 383. 
624. Id. at 383-85. 
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with federal law exists because no airbag claims pose an obstacle to Con
gress' objectives.625 

Over a decade before the Geier II decision, the First Circuit reached 
a similar conclusion to that of Geier II. In 1989, the First Circuit con
ducted the first appellate review of preemption of no airbag claims.626 In 
Wood, the First Circuit Court of Appeals did not find express preemption 
in a no airbag suit, but found that Congress' aims, as demonstrated by the 
Safety Act and legislative history, "plainly imply a preemptive intent."627 
While the lack of mention of products liability claims in the preemption 
provision precluded a finding of express preemption, the court inferred 
preemptive intent.628 The court noted that if such a product liability 
claim were upheld, it would be an obstacle to the Safety Act's regulatory 
scheme.629 A defective design common law action would create a safety 
standard related, but not identical, to Standard 208.630 Allowing such an 
action holding automobile manufacturers liable for the failure to install 
airbags in automobiles "would be tantamount to establishing a conflicting 
safety standard that necessarily encroaches upon the goal of uniformity 
specifically set forth by Congress in this area."631 This decision is akin to 
that of Geier II, where the United States Supreme Court found implied 
preemption based on the same reasoning,632 namely conflict preemption 
based on the presentation of an obstacle to federal objectives.633 

Subsequently, the Pennsylvania Supreme Court held, in Cellucci II, 

625. Geier 1I, 529 U.S. at 881. 
626. Babb, supra note 89, at 1689. 
627. Wood, 865 F.2d at 402 (alteration in original). 
628. Id. ("At the time [the Safety Act was drafted], the only kind of legal claim which could 

give rise to the present dilemma - a cause of action based upon alleged automobile design de
fects - had yet to take its place in the arsenal of the plaintiff's bar. We infer from this, as well as 
from the total silence of the legislative record concerning the present dilemma, that Congress 
simply did not anticipate the situation that now confronts us. While Congress intended that 
federal safety standards would not interfere with ongoing state litigation as then understood, it 
did not foresee the possibility of litigation that could, in practical effect, impose a new and con
flicting state safety standard on national automobile manufacturers ... [G]iven Congress' failure 
to oversee this problem, we are not persuaded that section 1392(d) can be construed to manifest 
an express intention to preempt state design lawsuits having the present effect .... While we, 
therefore, do not find express preemption, we are convinced that Congress' purposes, as re
vealed in the Safety Act and in the legislative history, plainly imply a preemptive intent." (foot
note omitted) (alteration in original». 

629. Id. 
630. Id. 
631. Id. 
632. Geier 1I, 529 U.S. at 881 ("In effect, petitioner's tort action depends upon its claim that 

manufacturers had a duty to install an airbag when they manufactured the 1987 Honda Accord. 
Such a state law ... by its terms would have required manufacturers of all similar cars to install 
airbags rather than other passive restraint systems .... It thereby would have presented an 
obstacle to the variety and mix of devices that the federal regulation sought. "). 

633. Id. at 886. 
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that that the Safety Act impliedly preempted state tort no airbag ac
tions.634 In Cellucci II, the Pennsylvania Supreme Court noted that the 
regulations under the Safety Act gave automobile manufacturers an op
tion of various passive restraint devices.635 To allow a common law stan
dard imposing "liability on a manufacturer for choosing a federally
imposed option takes away that federally-imposed option from the manu
facturer, which clearly goes against Congress' intent."636 Therefore, lia
bility in common law, arising from a manufacturer's failure to install 
passive restraint systems, including airbags, actually conflicted with fed
erallaw.637 Similarly, the Geier II decision found that no airbag claims 
actually conflicted with federal law and held those claims impliedly 
preempted.638 

The United States Supreme Court's decision in Geier II also accords 
with the Third Circuit's holding that no airbag claims are impliedly pre
empted. In Pokorny II, the Third Circuit Court of Appeals held that a 
common law claim based on the absence of airbags or automatic belts 
was impliedly preempted by Standard 208 and the Safety ACt.639 The 
court stated that common law liability developing from failure to install 
airbags and automatic belts would create an actual conflict with federal 
regulations and statutes.640 Potential common law liability arising from 
Pokorny's airbag and seat belt claims interfered with federal regulatory 
methods created to achieve the stated goals of the Safety ACt.641 The 
court noted that section 1410(b) of the Motor Vehicle and Schoolbus 
Safety Amendments of 1974 ("MVSSA") clarified the conflict theory.642 
Congress enacted the MVSSA to address motorists' concern about the 
possibility of passive restraint safety systems becoming mandatory.643 
The court stated that, as exhibited by the MVSSA, Congress desired man
ual belts to remain as one of the federal restraint system options.644 The 
options promulgated by the Department of Transportation in Standard 
208 manifest congressional intent, as they allow manufacturers to be com
pliant with federal regulations by selecting one of the options.645 AI-

634. Cellucci 1/, 706 A.2d at 811-12. 
635. Id. at 811. 
636. Id. 
637. Id. at 811-12. 
638. Geier 1/, 529 U.S. at 886. 
639. Pokorny II, 902 F.2d at 1126. 
640. Id. at 1118. 
641. Id. at 1123 (citing Int'l Paper Co. v. Ouellette, 479 U.S. 481, 494 (1987». 
642. Id. at 1123-24 (footnote omitted) (citations omitted). 
643. Id. at 1123 (citing Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29, 34-37 (1983». 
644. Id. at 1123-24 (citing Taylor v. Gen. Motors Corp., 875 F.2d 816, 826-27 (11th Cir. 

1989». 
645. Id. at 1124. 
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lowing Pokorny's allegations of common law liability for a manufacturer's 
failure to install automatic belts or airbags "would directly undermine the 
regulatory framework suggested by Congress . . . in Standard 208. "646 
The Geier II decision accords with the Third Circuit's reasoning, as the 
Supreme Court in Geier II similarly held that no airbag claims actually 
conflicted with federal law and were impliedly preempted.647 

Unlike the Ninth Circuit in Harris, the Supreme Court in Geier II 
correctly rejected a holding of no airbag claims in light of the Safety Act's 
saving clause. Further, the Court reaffirmed the principle that there is no 
categorical rule precluding implied preemption when an express preemp
tion clause exists in no airbag cases, resolving the split of decisions among 
the various courts.648 

C. SETTING PRECEDENT 

The Geier II decision immediately set precedent in holding no airbag 
claims impliedly preempted. Just one week following the issuance of the 
United States Supreme Court's decision in Geier II, the United States 
District Court for the Northern District of Illinois granted summary judg
ment in a no airbag action.649 In Davis, the plaintiff sued Nissan Motor 
Corporation in U.S.A ("Nissan") asserting her deceased husband's vehi
cle was unreasonably dangerous based on the lack of an installed 
airbag.650 The District Court for the Northern District of Illinois granted 
Nissan's summary judgment motion based on the Court's decision in 
Geier Il.651 The district court recognized the Court's decision that no 
airbag claims were not expressly preempted by the Safety Act or Stan
dard 208.652 Additionally, the district court stated, consistent with Geier 
II, that ordinary preemption principles apply.653 The court reasoned that 
the Court in Geier II held an actual conflict with Standard 208 existed, 
thereby preempting no airbag claims.654 The court in Davis applied the 
precedent Geier II established, and both courts agree that allowing such 

646. !d. 
647. Geier II, 529 U.S. at 886. 
648. Id. at 866-69. 
649. Davis, 2000 WL 1459027, at *1 to *2. 
650. Id. at *1. 
651. Id. at *1 to *2. 
652. Id. at *2. 
653. Id. ("Plaintiff argues that the presence of an express pre-emption provision in the Act 

creates an inference that there is no implied pre-emption precluding her from bringing her 'no
air bag' claim. The Supreme Court, however, determined that nothing in the saving clause sug
gests an intent to save common law actions that actually conflict with federal regulations and, 
thus, ordinary pre-emption principles apply." (citing Geier v. Am. Honda Motor Co. (Geier If), 
529 U.S. 861, 974 (2000» (internal citation omitted». 

654. Id. 
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an action "to proceed would have the effect of requiring all manufactur
ers to install airbags to avoid suits and would eliminate the choices given 
by the federal standards. "655 

Furthermore, Geier II established an ordinary preemption analysis 
which now provides a basis for courts considering preemption of common 
law claims by any federal act.656 The Tenth Circuit followed Geier II in its 
analysis of preemption of common law claims by the National Manufac
tured Housing Construction and Safety Act of 1974 ("MHA").657 In 
Choate, the United States Court of Appeals for the Tenth Circuit held 
that the preemption clause of the MHA did not preempt a tort action 
against the manufacturer of a manufactured home.658 By applying the 
reasoning of Geier II, the Tenth Circuit found that no express preemption 
existed, but that ordinary preemption principles applied.659 The preemp
tion clause of the MHA provided that a state could not create a manufac
tured home safety standard different from a federal safety standard.660 

The Tenth Circuit noted that the word "standard" and the word "re
quirement" may be similarly interpreted, recognizing that common law 
rules could be preempted by the express language.661 The existence of 
the saving clause, however, led to a discussion of the precedent set in 
Geier Il.662 The preemption and saving clause provisions of the Safety 
Act were nearly identical to those of the MHA.663 Given the almost 
identical preemption and saving clauses in both the Safety Act and MHA, 
the Tenth Circuit held, "in light of Geier [II], that [plaintiffs'] claim is not 
expressly preempted. "664 Geier II established that the exact significance 
of the term "standard" need not be ascertained in light of the existence of 
the saving clause.665 Choate followed the precedent and found, in the 

655. Id. 
656. See Geier II, 529 U.S. at 874-86 (examining the history of Standard 208 and the Depart

ment of Transportation's primary goals in determining whether the no airbag claim actually con
flicted with Standard 208 and indicating that a formal agency statement of pre-emptive intent is 
not a prerequisite to concluding that a conflict exists). 

657. Choate, 222 F.3d at 793-94 (holding, based on the similarities between the preemption 
and savings clauses of the MHA and the Safety Act, that the plaintiffs' claims were not expressly 
preempted, but, in contrast to the Geier II decision, holding that the plaintiffs' claims were not 
impliedly preempted based on the history of ,he MHA and the stated purpose of the Act). 

658. Id. at 797. 
659. Id. at 793-94. 
660. Id. at 792 (quoting 42 U.S.c. § 5403(d)). 
661. Id. (citing Medtronic Inc. v. Lohr (Medtronic II), 518 U.S. 470, 481, 502-04, 509 (1996) 

(plurality opinion) (Breyer, J., concurring in part and concurring in jUdgment) (O'Connor, J., 
concurring in part and dissenting in part) and Cipollone v. Liggett Group, Inc. (Cipollone VI), 
505 U.S. 504, 521 (1992)). 

662. Id. at 793-94. 
663. Id. 
664. Id. 
665. Geier II, 529 U.S. at 867-68. 
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and savings clauses of the MHA and the Safety Act, that the plaintiffs' claims were not expressly 
preempted, but, in contrast to the Geier II decision, holding that the plaintiffs' claims were not 
impliedly preempted based on the history of ,he MHA and the stated purpose of the Act). 

658. Id. at 797. 
659. Id. at 793-94. 
660. Id. at 792 (quoting 42 U.S.c. § 5403(d)). 
661. Id. (citing Medtronic Inc. v. Lohr (Medtronic II), 518 U.S. 470, 481, 502-04, 509 (1996) 

(plurality opinion) (Breyer, J., concurring in part and concurring in jUdgment) (O'Connor, J., 
concurring in part and dissenting in part) and Cipollone v. Liggett Group, Inc. (Cipollone VI), 
505 U.S. 504, 521 (1992)). 

662. Id. at 793-94. 
663. Id. 
664. Id. 
665. Geier II, 529 U.S. at 867-68. 
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presence of a preemption clause and saving clause nearly identical to 
those of the Safety Act, that an express preemption finding would be 
improper.666 

Additionally, in accordance with the United States Supreme Court's 
precedent in Geier II, the Tenth Circuit applied ordinary preemption 
principles.667 Although the Tenth Circuit found the plaintiff's claims 
were not preempted, the analysis conducted by the court accords with 
Geier II. 668 In discussing conflict preemption, the court concluded against 
a finding of implied preemption, as the claims did not "stand as an obsta
cle to the accomplishment and execution of the full purposes and objec
tives of Congress."669 

Similar to the United States Supreme Court's decision in Geier II, 
the Tenth Circuit conducted an analysis to determine the objectives and 
purposes of Congress in order to decide whether a conflict existed.670 

The Tenth Circuit found no such obstacle.671 The MHA's implementing 
regulations contain a provision stating that determination of whether 
such an obstacle exists can be discovered by questioning, "whether the 
[s ]tate rule can be enforced or the action taken without impairing the 
[f]ederal superintendence of the manufactured home industry as estab
lished by the Act."672 A rule that required a battery-powered backup 
would not be contrary to a federal standard that required at least one 
smoke detector.673 However, a rule that required an airbag mandate, 
where Congress and the Department of Transportation intended for man
ufacturers to have a choice of passive restraint systems, was an obstacle to 
a federal objective.674 Therefore, the Tenth Circuit followed the prece
dent set in Geier II and applied ordinary preemption analysis in accor
dance with the Supreme Court's discussion.675 

The Fifth Circuit looked, in part, to Geier II in evaluating preemp
tion of common law claims by the Federal Boat Safety Act ("FB~").676 
In Lady, the United States Court of Appeals for the Fifth Circuit held 

666. Choate, 222 F.3d at 793·94. 
667. Id. at 794-95. 
668. Id. at 795-97. 
669. Id. at 796-97 (quoting English v. Gen. Elec. Co . .496 U.S. 72, 79 (1990». 
670. Id. at 795-96. 
671. Id. at 796-97. 
672. Id. at 795 (quoting 24 C.F.R. § 3282.11(d». 
673. Id. at 795-96 (determining that the plaintiffs' claim that state products liability law "per

taining to defective and unreasonably dangerous products require[d] that the hard-wired smoke 
detector also have either a battery-powered backup or a warning that it would not work if there 
was a loss of power ... would not eliminate the chosen federal method of providing smoke 
detection in manufactured homes. It would simply increase the effectiveness of that method."). 

674. Id. at 796 (citing Geier v. Am. Honda Motor Co. (Geier II), 529 U.S. 861, 875 (2000». 
675. Id. at 795-96. 
676. Lady, 228 F.3d at 598. 
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that implied preemption precluded an injured plaintiff's state tort actions 
against a boat manufacturer.677 The court determined that Lady's claims 
requiring a propeller guard on a recreational boat "would frustrate the 
Coast Guard's decision that recreational boats should not be required to 
be equipped with propeller guards."678 The Fifth Circuit, like the Geier II 
Court, concluded that frustration of the Coast Guard's decision and an 
obstacle to congressional objectives of a federal act both amounted to a 
conflict with federal law.679 

Through the Geier II decision, the United States Supreme Court set 
precedent mandating a holding of implied preemption of no airbag 
claims. Moreover, Geier II established an ordinary preemption analysis 
which now provides a basis for,courts considering preemption of common 
law claims by any federal act. The Fifth and Tenth Circuits have recog-

677. Id. at 600, 615 ("[W]e conclude that, at least in the instant maritime context where the 
federal interest and presence has traditionally been so significant and there is no presumption 
against preemption, implied preemption precludes [the] action .... "), abrogated by Spreitsma v. 
Mercury Marine, 537 U.S. 51, 68 (2002) ("[W]e think it clear that theFBSA did not so com
pletely occupy the field of safety regulation of recreational boats as to foreclose state common
law remedies."). 

678. Id. at 602. 
679. Compare Lady, 228 F.3d at 602 (discussing the frustration of the Coast Guard regula

tion), with Geier II, 529 U.S. at 886 (stating the tort action was preempted because it posed an 
obstacle to federal objectives). It should be noted, however, that the Lady court relied heavily 
on Ray v. Atlantic Richfield Co., 435 U.S. 151 (1978) in determining that Lady's claims were 
impliedly preempted. The court stated, 

[U]nlike the situation in Geier (II], the manufacturer's contention does not rest upon a 
prescribed safety standard, but rather a decision not to prescribe a standard, in which 
the Coast Guard, after considering whether to require propeller guards, decided that 
[t]he U.S. Coast Guard should take no regulatory action to require propeller guards. 
An agency decision not to regulate does not always, or perhaps even usually, carry a 
preemptive effect. Yet, a federal decision to forgo regulation in a given area may imply 
an authoritative federal determination that the area is best left un regulated, and in that 
event would have as much pre-emptive force as a decision to regulate. This is so where 
the failure of ... federal officials affirmatively to exercise their full authority takes on 
the character of a ruling that no such regulation is appropriate or approved pursuant to 
the policy of the statute, [s ]tates are not permitted to use their police power to enact 
such a legislation. 

Id. at 613 (internal quotations and citations omitted) (alterations in original). Thus, the court 
determined that, 

where the Coast Guard has been presented with an issue, studied it, and affirmatively 
decided as a substantive matter that it was not appropriate to impose a requirement, 
that decision takes on the character of a regulation and the FBSA's objective of na
tional uniformity mandates that state law not provide a result different than the Coast 
Guard's. 

Id. at 615. The court's holding rested on the conclusion that, "at least in the instant maritime 
context where the federal interest and presence has traditionally been so significant and there is 
no presumption against preemption, implied preemption precludes Lady'S action against [[he 
manufacturer]." Id. Therefore, in contrast to the holding in Geier 1/, the court ultimately found 
implied preemption based on federal occupation of the field, not solely based on an actual con
flict. Id. 
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nized the Geier II reasoning in holdings for and against a finding of im
plied preemption. 

V. CONCLUSION 

In Geier II, the United States Supreme Court decided that a no 
airbag lawsuit conflicted with the objectives of the Safety Act and Stan
dard 208.680 An injured driver contended American Honda was liable for 
damages arising from its alleged defective design of a vehicle based on a 
failure to install airbags.681 American Honda asserted its compliance 
with the Safety Act and that Standard 208 preempted the no airbag law
suit.682 The Court held that the lawsuit conflicted with the objectives of 
Standard 208 and was consequently preempted by the Safety Act.683 The 
Court made three major findings in its decision; first, the Act's preemp
tion provision did not expressly preempt the lawsuit; second, ordinary 
preemption applied; and finally, the lawsuit actually conflicted with the 
Safety Act.684 

The Court determined the preemption provision of the Safety Act 
should be read narrowly to preempt "only state statutes and regulations," 
excluding common law tort actions.685 However, the Safety Act's saving 
clause did not expressly save Geier's action. The Court concluded, based 
partially on its inclination not to construe saving clauses broadly, that the 
clause did not "bar the ordinary working of conflict pre-emption princi
ples."686 The Court stated that it was Congress' intent to apply ordinary 
preemption principles where there is "an actual conflict with a federal 
objective[;]" without such application, states could impose laws "that 
would conflict directly with federal regulatory mandates."687 Finally, the 
Court concluded that Geier's suit actually conflicted with the Department 
of Transportation's objectives in enacting the standard.688 An imposition 
of a rule of state tort law compelling a duty to install airbags in cars such 
as petitioners' "would have presented an obstacle to the variety and mix 
of devices that the federal regulation sought."689 

First, the Court in Geier II properly held that state common law no 

680. Geier II, 529 U.S. at 886. 
681. Id. at 865. 
682. Brief for Respondents, supra note 6, at 7. 
683. Geier II, 529 U.S. at 886. 
684. Id. at 867. 
685. Id. at 868. 
686. Id. at 868-69 (alteration in original). 
687. Id. at 871. 
688. Id. at 874. 
689. Id. at 881. 
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airbag suits were preempted by Standard 208 and the Safety Act.690 Sec
ond, the Court resolved the court split on the preemption doctrine, clari
fying the circumstances in which ordinary preemption applies, and 
reaffirming decisions holding no airbag suits impliedly preempted.691 Fi
nally, Geier II has set precedent which enforces ordinary preemption 
principles, demonstrated by the decisions of courts that have subse
quently relied on its law.692 

Geier v. American Honda Motors Co. is a case of obvious importance 
to automobile manufacturers. The preemption issues analyzed have sig
nificant implications not only for manufacturers faced with no airbag 
suits, but any businesses subject to significant federal regulation. Many 
federal statutes contain preemption clauses similar to that of the Safety 
Act. Geier II presents a broad question relating to whether the existence 
of an express preemption clause forecloses the operation of ordinary pre
emption principles, an argument the Court rejected. 

The United States Supreme Court also answered the question that its 
holding in Cipollone V/693 left unresolved.694 By holding that the Safety 
Act preempted no airbag suits, the Court followed precedent and reaf
firmed ordinary preemption principles. If the Court had held in favor of 
Geier, manufacturers would have been subjected to an increased range of 
products liability suits. Courts would have begun to question the lan
guage of the preemption provisions of other federal acts, resulting in in
consistent holdings and an onslaught of litigation in areas Congress may 
have intended to preempt. Instead, in Geier II, the Court recognized that 
the objectives of Congress are of the utmost importance and any claim 
which presents an obstacle to that goal must not be permitted. Geier II 
offers protection to not only automobile companies but to all types of 
product manufacturers who may face product liability suits despite com
pliance with regulations embodying federal objectives in a given area. 

690. See id. at 865-86 (examining both express and implied preemption and looking to legis
lative history and the Department of Transportation's intent in making its determination). 

691. Id. at 866 ("We granted certiorari to resolve these differences. We now hold that this 
kind of 'no airbag' lawsuit conflicts with the objectives of [Standard 208], a standard authorized 
by the Act, and is therefore pre-empted by the Act."). 

692. E.g., Choate, 222 F.3d at 793-97. 

693. Cipollone VI, 505 U.S. at 504. 
694. Geier I/, 529 U.S. at 869 ("We recognize that, when this Court previously considered the 

pre-emptive effect of the statute's language, it appeared to leave open the question of how, or 
the extent to which, the saving clause saves state-law tort actions that conflict with federal regu
lations promulgated under the Act. We now conclude that the saving clause (like the express 
pre-emption provision) does not bar the ordinary working of conflict pre-emption principles." 
(citing Freightliner Corp. v. Myrick (Freightliner II), 514 U.S. 280, 287 (1995) which discusses 
Cipollone v. Liggett Group, Inc. (Cipollone VI), 505 U.S. 504, 517-18 (1992) (internal citations 
omitted) (alteration in original». 
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I. "TRANSPORTATION IS CIVILIZATION"! 

Postcolonial Americans experienced dramatic change in all aspects 
of societal life. In particular, crucial developments in the means of trans
portation were materializing at a rapid pace. America was, after all, a new 
nation characterized by a large sparsely populated land mass. Transpor
tation developments were essential to the very success of the enterprise 
known as the United States.2 The future of trade and general economic 
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associate editor and a comments and articles editor for the Lawyer of the Americas (University 
of Miami Inter-American Law Review). The views expressed in this article are solely those of 
the author. Dr. Nelson can be reached at rnelson@usouthal.edu. 

1. Rudyard Kipling, With the Night Mail, McLuRE'S MAGAZINE (1905), reprinted in 
FORGOTrEN FUTURES, THE ONLINE COLLECTION OF FORGOTIEN FUTURES (Marcus L. Rowland 
ed. 1993), http://forgottenfutures.comlgame/ffl/night.htm (last visited Feb. 4, 2006) (observing in 
this article that transportation is civilization). 

2. See JOHN MAYFIELD, THE NEW NATION 1800-1845, at 66 (David Herbert Donald ed., 
rev. ed. 1982) (stressing the linkage between transportation and economic growth and even de
mocracy itself). 
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growth of the country were closely tied to advances in technology and the 
formulation of a transportation policy for the new country. A significant 
and well-studied aspect of the formulation of policy in this area centers 
around the debate over private versus public development of technologi
cal advances.3 In fact, the real progress in transportation policy in the 
first half century after the ratification of the Constitution came through 
private as well as governmental efforts. Both private companies and, in 
particular, state and local governments acted to move beyond the "some
what haphazard system of wagon roads, canals, and ferries [used] to move 
people and goods from place to place" in the early part of the nineteenth 
century.4 These efforts ushered in the American Transportation Revolu
tion-a period of amazing developments in transportation from approxi
mately 1815 to 1860.5 

Certainly, the new national government was also involved in early 
transportation efforts. Federal subsidies were involved in such projects as 
Zane's Trace (1796),6 the Natchez Trace (1803),7 and the Cumberland 
Road (1806).8 However, as noted by Robert Dilger, a scholar of Ameri
can transportation policy, "[M]ost bills authorizing the expenditure of na
tional government funds for transportation projects were vetoed by 
presidents convinced that the bills were unconstitutional infringements 
on states' rights."9 The presidents that Professor Dilger refers to are 
Presidents Madison, Monroe, and, in particular, Jackson.lO With regard 
to Jackson, Dilger argues that "President Andrew Jackson's (D, 1829-
1837) election and the ascendancy of the Democratic Party and its advo
cacy of states' rights slowed the national government's increased involve
ment in transportation policy for nearly a generation."11 

Two specific events occurred during the Jacksonian decade that 
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3. See ROBERT JAY DILGER, AMERICAN TRANSPORTATION POLICY 4 (2003). 
4. Id. at 5. 
5. See GEORGE RODGERS TAYLOR, THE TRANSPORTATION REVOLUTION 1815-1860, THE 

ECONOMIC HISTORY OF THE UNITED STATES SERIES (vol. IV 1951). 
6. DILGER, supra note 3, at 6. 
7. Id. 
8. /d. 
9. Id. 

10. Id. at 6-7. 
11. Id. at 7. President Madison vetoed a Bill authorizing the use of dividends from National 

Bank stock to fund road construction. In Madison's view, the plan went beyond the constitu
tional powers of the national government. Similarly, President Monroe vetoed legislation that 
provided for the collection of tolls on the National Road. Monroe believed that collection of 
national tolls on state land would be a violation of state sovereignty. [d. at 6-7. 

12. Id. at 7. The Maysville Road project was a sixty-four-mile extension of what was eventu-
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turned over to the states in 1834.13 

In the end, the early role of the national government in transporta
tion policy can be characterized as limited and indirect.14 Therefore, the 
utilization of new technologies and the development of transportation 
policy was largely left to the state and local governments and private en
terprise. This mix of public and private policy concerns at the state and 
local level was the primary source of development in American transpor
tation in the antebellum period.1s 

The conventional approach to the study of these advances in trans
portation has been to examine the actions of private enterprise as well as 
the initiatives of the legislative and executive branches at the state leveP6 
Indeed, the actions of industry and these governmental institutions did 
much to affect changes in the means and policies of transportation in the 
early history of the United States. On the other hand, formulation of 
transportation policy issues was not only the province of state legislatures 
and executives. State courts also faced issues tied to the development of 
new transportation technologies and policies. A look at the role of the 
state courts in addressing transportation related issues offers a means to 
better understand the changes that occurred in transportation during this 
early developmental period. The transportation issues of the times carne 
under review in the everyday, routine disputes brought before the courts 
of the American states. An evaluation of these early cases is thus crucial 
to understanding this development. 

The research project presented in this Article was based on a keen 
interest in the role of law and the courts as institutions within society. 
The research performed was aimed at gaining insight into how courts in
teract within a society undergoing significant change and how these insti
tutions act in the process of policy formulation. More specifically, this 

ally known as the National Road. This roadway, which received early federal funding for various 
sections, offered a means of trade and expansion by linking the East Coast with the Northwest 
Territories. President Jackson vetoed funding for the Maysville section based on his view that 
since the project was wholly on state land it was an int,:rnal improvement and outside federal 
purview. [d. 

13. See id. Of course, this national versus state authority issue had been a constant source of 
debate stemming back to the Federalists and Anti-Federalists writings in the early days of the 
nation and the struggle over the ratification of the Constitution. Jackson's views of state sover
eignty accompanied by his veto action stymied efforts for a national transportation policy and 
put state and local policy makers in charge of the transportation policy for years to corne. 

14. [d. at 8. 
15. See id. at 10. 
16. See generally TAYLOR, supra note 5; SEYMOUR DUNBAR, A HISTORY OF TRAVEL IN 

AMERICA (1915); CAROLINE E. MACGILL UNDER THE DIRE=ION OF BALTHASAR HENRY 
MEYER, HISTORY OF TRANSPORTATION IN THE UNITED STATES BEFORE 1860 (1948); J. L. 
RINGWALT, DEVELOPMENT OF TRANSPORTATION SYSTEMS IN THE UNITED STATES (William N. 
Parker ed., reprint 1966) (1888). 
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relationship was examined through the review of all decisions reached by 
six American state supreme courts during the period of 1828 through 
1837, a period commonly referred to as the Jacksonian decade. The six 
target states were: Missouri, Ohio, North Carolina, Massachusetts, Penn
sylvania, and Louisiana.17 The focus of this particular article is the inter
action between society and the state supreme courts of the six states 
listed with respect to matters of transportation policy, an interaction 
which offers a view of everyday transportation issues faced by Jacksonian 
society. It also reveals the role of the state supreme courts in addressing 
transportation changes and forming transportation policy through judicial 
decisions. 

II. RESEARCH DESIGN 

The research upon which this article is based was centered on the 
idea that the study of events in extraordinary times provide valuable in
sight into how institutions and societies relate.18 With respect to ex
traordinary times, the Jacksonian decade spans a period of considerable 
and well documented change in American society. The period of the 
Jackson Presidency was at the center of an era of far reaching changes of 
real importance for the United States. As described by two well-known 
historians, Jackson's "election of 1828 was like an earthquake" on the 
American scene.19 This shaking of the foundations that surrounded the 
1828 election was accompanied by significant economic, political, and so
cial change.2o These important economic and social changes accompa
nied the virtual revolutions in transportation, industry, and demographics 
of the period.21 Given such significance, it is no small wonder that the 

17. The six states-Missouri, Ohio, North Carolina, Massachusetts, Pennsylvania, and Loui
siana-were non-randomly selected to offer a cross-section of states (e.g. old-new, north-south, 
east-west, rural-commercial) of the antebellum period. Additionally, the states offer a cross
section of various transportation contexts (e.g. coastal, river, mountainous and plain). 

18. See PETER GOUREVITCH, POLITICS IN HARD TIMES: COMPARATIVE RESPONSES TO IN. 
TERNATIONAL ECONOMIC CRISES (Peter J. Katzenstein ed., University of Michigan Press 1996) 
(1986). Gourevitch's research approach uses comparative national policy within the historical 
context of economic crisis. Gourevitch's method presents an analytical framework for better 
understanding the politics and societal relationships as well as other variables involved in na
tional and international political economies. A basic tenet of this approach is the assumption 
that hard times produce stress and that this stress can expose the inner workings of the policy 
decision institutions. Stress is what makes such a period "extraordinary." ld. See also Rogers M. 
Smith, Science, Non-Science, and Politics, in THE HISTORIC TURN IN THE HUMAN SCIENCES 119, 
147 (Terence J. McDonald ed., 1996). Smith notes, in a discussion of historical analysis and the 
new institutionalism school of thought, that periods of revolutions and new foundings may be 
especially important times for research. He calls these periods "extraordinary." ld. 

19. ALLEN NEVINS & HENRY STEELE COMMAGER, A POCKET HISTORY OF THE UNITED 
STATES 164 (9th rev. ed., Pocket Books 1992) (1942). 

20. See id. at 169-74. 
21. See Douglas T. Miller, The Birth of Modern America, 1820-1850 (1970), in THE NATURE 

288 Transportation Law Journal [Vol. 32:285 

relationship was examined through the review of all decisions reached by 
six American state supreme courts during the period of 1828 through 
1837, a period commonly referred to as the Jacksonian decade. The six 
target states were: Missouri, Ohio, North Carolina, Massachusetts, Penn
sylvania, and Louisiana.17 The focus of this particular article is the inter
action between society and the state supreme courts of the six states 
listed with respect to matters of transportation policy, an interaction 
which offers a view of everyday transportation issues faced by Jacksonian 
society. It also reveals the role of the state supreme courts in addressing 
transportation changes and forming transportation policy through judicial 
decisions. 

II. RESEARCH DESIGN 

The research upon which this article is based was centered on the 
idea that the study of events in extraordinary times provide valuable in
sight into how institutions and societies relate.18 With respect to ex
traordinary times, the Jacksonian decade spans a period of considerable 
and well documented change in American society. The period of the 
Jackson Presidency was at the center of an era of far reaching changes of 
real importance for the United States. As described by two well-known 
historians, Jackson's "election of 1828 was like an earthquake" on the 
American scene.19 This shaking of the foundations that surrounded the 
1828 election was accompanied by significant economic, political, and so
cial change.2o These important economic and social changes accompa
nied the virtual revolutions in transportation, industry, and demographics 
of the period.21 Given such significance, it is no small wonder that the 

17. The six states-Missouri, Ohio, North Carolina, Massachusetts, Pennsylvania, and Loui
siana-were non-randomly selected to offer a cross-section of states (e.g. old-new, north-south, 
east-west, rural-commercial) of the antebellum period. Additionally, the states offer a cross
section of various transportation contexts (e.g. coastal, river, mountainous and plain). 

18. See PETER GOUREVITCH, POLITICS IN HARD TIMES: COMPARATIVE RESPONSES TO IN. 
TERNATIONAL ECONOMIC CRISES (Peter J. Katzenstein ed., University of Michigan Press 1996) 
(1986). Gourevitch's research approach uses comparative national policy within the historical 
context of economic crisis. Gourevitch's method presents an analytical framework for better 
understanding the politics and societal relationships as well as other variables involved in na
tional and international political economies. A basic tenet of this approach is the assumption 
that hard times produce stress and that this stress can expose the inner workings of the policy 
decision institutions. Stress is what makes such a period "extraordinary." ld. See also Rogers M. 
Smith, Science, Non-Science, and Politics, in THE HISTORIC TURN IN THE HUMAN SCIENCES 119, 
147 (Terence J. McDonald ed., 1996). Smith notes, in a discussion of historical analysis and the 
new institutionalism school of thought, that periods of revolutions and new foundings may be 
especially important times for research. He calls these periods "extraordinary." ld. 

19. ALLEN NEVINS & HENRY STEELE COMMAGER, A POCKET HISTORY OF THE UNITED 
STATES 164 (9th rev. ed., Pocket Books 1992) (1942). 

20. See id. at 169-74. 
21. See Douglas T. Miller, The Birth of Modern America, 1820-1850 (1970), in THE NATURE 



HeinOnline -- 32 Transp. L.J. 289 2004-2005

2005] Transportation Policy in the Jacksonian Decade 289 

Jacksonian Era has been a continuing subject of study since Alexis de 
Tocqueville and others of that period recorded contemporaneous obser
vations of antebellum America and the societal changes of the times. It is 
just such a period that presents a society and its courts with issues result
ing from the stress of change-change like the development of transpor
tation policy that is responsive to the needs of a new nation.22 This is why 
the Jacksonian decade was selected. It was a period located in roughly the 
middle third of the 1815-1860 Transportation Revolution.23 The method 
of study employed in this research is essentially a close examination of 
the relevant court decisions of the times. 

State supreme court case decisions offer a valuable lens for the study 
of law in American society. The central role of courts and law in Ameri
can society has been the subject of considerable scholarly discussion, es
pecially from the institutional perspective. For example, J. P. Nett!, in his 
classic essay "The State as a Conceptual Variable," argues that law in 
America acts as the functional equivalent of the European state.24 With 
regard to development in the early American republic, including the 
Jacksonian Era, the courts and the law have been regarded as having par
ticular significance. Stephen Skowronek's classic 1982 study of the devel
opment of the American state considers the state courts and parties of 
the early American republic as the primary institutions of the early 
American state.25 Also, Tocqueville noted the importance of judge-made 
law in America in his oft quoted observation: "Scarcely any political 
question arises in the United States that is not resolved, sooner or later, 
into a judicial question. "26 A study of court decisions, especially deci
sions from the highest state courts, can shed light on policy development 
in American society, in general, and American transportation policy, in 
particular. 

In addition to selecting a timeframe for study (the Jacksonian dec
ade) and a unit of analysis (state supreme court decisions), a framework 
of analysis was also selected. A framework offers a means of evaluating 

OF JACKSONIAN AMERICA 3, 5 (Douglas T. Miller ed. 1972); see also Michael Chevalier, Rail
roads in America (1839), in THE NATURE OF JACKSONIAN AMERICA 17, 17 (Douglas T. Miller 
ed. 1972). 

22. Chevalier, supra note 21, at 17. In commenting on the observations of Frenchman, 
Michael Chevalier and his travels in antebellum America, historian Douglas Miller notes that 
the transportation revolution was "[c]entral to the restless optimism of the Jacksonian Ameri
cans." [d. 

23. See id. 
24. J. P. Nettl, The State as a Conceptual Variable, 20 WORLD POL. 559, 586 (1968). 
25. STEPHEN SKOWRONEK, BUILDING A NEW AMERICAN STATE, THE EXPANSION OF NA· 

TIONAL ADMINISTRATIVE CAPACITIES, 1877 - 1920, at 37 (1982) (discussing in chapter 2 the 
years of the Early Republic). 

26. ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 290 (Phillips Bradley ed., vol. I 
1959). 
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the role of court decisions in the policy making process. One such frame
work can be found in a paper written by Dr. Harry N. Scheiber, the Rie
senfeld Professor of Law and History at the Boalt Hall School of Law, 
University of California at Berkeley. In the paper, Professor Scheiber 
makes the point that the issues debated during the Transportation 
Revolution were not the same at the federal and state levels.27 The na
tional debate centered primarily on issues of federalism.28 Controversies 
over transportation policy that arose at the state level involved practical 
issues stemming from the new developments in transportation itself.29 
Scheiber outlines five major categories or topics of concern regarding 
transportation policy issues that were of particular significance at the 
state levepo Scheiber's categories have been adopted as framework is
sues for this article's research. Given that these issues were the key trans
portation policy concerns for the states during the revolution, state 
supreme court decisions addressing these framework issues are evidence 
of the courts' participation in the formation of transportation policy. 
Based on Scheiber's work, the categories of framework issues examined 
in this study of state supreme court decisions of the period include: 

Category 1 Allocation: the allocation of authority and responsibility for 
transportation improvements among the national, state and local govern
ments. 
Category 2 Prioritization: the prioritizing of planning goals, particularly 
balancing rationality and fairness concerns. 
Category 3 Financing: the means of financing transportation improve
ments. 
Category 4 Privileges, Immunities, and Responsibilities: the application of 
privileges, immunities, and responsibilities between various entities involved 
in transportation matters. 
Category 5 Legal Matters: the consideration of specific public and com
mon law causes of action and procedures in light of the new developments in 
transportation.31 

These five categories provide a shorthand to capture the essential 
issues surrounding the development of an American transportation policy 
as the new nation faced growth and expansion. The policy that resulted 
from addressing these issues during the antebellum period, including the 

27. See generally Harry N. Scheiber, The Transportation Revolution and American Law: 
Constitutionalism and Public Policy, in TRANSPORTATION AND THE EARLY NATION 1 (1982) 
(providing an overview and appraisal of the Transportation Revolution in American law by ex
amining the National Arena, the Supreme Court and Formal Law, and then the State Arena). 

28. [d. at 18. 
29. See id. at 1, 18-22. 
30. [d. at 18. 
31. See id. While patterned after Scheiber's categories, my categories are somewhat broader 

than the originals. 
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Jacksonian decade, deeply affected the overall development of the 
United States. To the extent that these framework issues were addressed 
and shaped by the states through their courts, the study of state supreme 
court decisions with respect to transportation policy can offer a means to 
better understand the overall development of the states and the nation. 
These categories serve as a starting point for this analysis. While a court's 
decisions may address only one or, on the other hand, several of the cate
gories, close examination of how these particular issues are addressed will 
help explain the courts' role in the development of American transporta
tion during the early years after independence. 

This paper is based on a database created from a review of all of the 
reported decisions of the supreme courts from each of the six target states 
issued during the Jacksonian decade. The source for the court decisions 
were the official state reporters. The research database consists of cate
gories or data points of information observed in each of the reported de
cisions.32 After each decision was reviewed, the resultant information 
was recorded in a specially formulated relational database using data 
point entries. The data points described the courts' decisions from vari
ous perspectives. Additionally, the database has a section for recording 
the rationales used in each decision. Using this database, it was possible 
to isolate those decisions that addressed transportation in the new nation. 

III. FINDINGS 

The basic findings regarding state supreme courts and transportation 
related case decisions can be expressed in a simple tabular format. First, 
the number of case decisions in each of the original six target states dif
fered during the Jacksonian decade. As Table 1 indicates, the number of 
overall case decisions reported in my target states for the Jacksonian dec
ade varied from 428 decisions in Missouri to 2007 in Louisiana. The total 
number of Jacksonian decade decisions for the six target states is 7200. 

TABLE 1 NUMBER OF CASE DECISIONS IN SIX TARGET STATES IN THE 

JACKSONIAN DECADE 

Total Decisions MO OH NC MA PA LA 

7200 428 488 989 1593 1695 2007 

Tables 2, 3, 4, 5, and 6 provide more specific details regarding the 

32. The areas of law used in my database are generally the same classifications used by 
Robert Kagan, Bliss Cartwright, Lawrence M. Friedman, and Stanton Wheeler in their longitudi
nal state supreme court database. See Robert Kagan et al., The Business of State Supreme 
Courts, 1870 - 1970, 30 STAN. L. REV. 121 (1977). 
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ous perspectives. Additionally, the database has a section for recording 
the rationales used in each decision. Using this database, it was possible 
to isolate those decisions that addressed transportation in the new nation. 

III. FINDINGS 

The basic findings regarding state supreme courts and transportation 
related case decisions can be expressed in a simple tabular format. First, 
the number of case decisions in each of the original six target states dif
fered during the Jacksonian decade. As Table 1 indicates, the number of 
overall case decisions reported in my target states for the Jacksonian dec
ade varied from 428 decisions in Missouri to 2007 in Louisiana. The total 
number of Jacksonian decade decisions for the six target states is 7200. 

TABLE 1 NUMBER OF CASE DECISIONS IN SIX TARGET STATES IN THE 

JACKSONIAN DECADE 

Total Decisions MO OH NC MA PA LA 

7200 428 488 989 1593 1695 2007 

Tables 2, 3, 4, 5, and 6 provide more specific details regarding the 

32. The areas of law used in my database are generally the same classifications used by 
Robert Kagan, Bliss Cartwright, Lawrence M. Friedman, and Stanton Wheeler in their longitudi
nal state supreme court database. See Robert Kagan et al., The Business of State Supreme 
Courts, 1870 - 1970, 30 STAN. L. REV. 121 (1977). 



HeinOnline -- 32 Transp. L.J. 292 2004-2005

292 Transportation Law Journal [Vol. 32:285 

number of transportation related cases decided by the target state su
preme courts during the decade. Supreme court decisions that addressed 
canal issues, railroad issues, and highway (including turnpikes, streets, 
and roads) issues were used as a means to identify transportation related 
cases for the period. 

TABLE 2 TRANSPORTATION RELATED DECISIONS DURING THE 

JACKSONIAN DECADE - CANALS 

Target States MO OH NC MA PA LA Overall 

Canals/All 00/428 06/488 00/989 02/1593 06/1695 01/2007 15/7200 
Decisions 

Percentages 00% 01.23% 00% 00.13% 00.35% 00.05% 00.21% 

TABLE 3 TRANSPORTATION RELATED DECISIONS DURING THE 

JACKSONIAN DECADE - RAILROADS 

Target States MO OH NC MA PA LA Overall 

Railroadsl All 00/428 011488 001989 0111593 02/1695 02/2007 0617200 
Decisions 

Percentages 00% 00.2% 00% 00.06% 00.12% 00.10% 00.08% 

TABLE 4 TRANSPORTATION RELATED DECISIONS DURING THE 

JACKSONIAN DECADE - HIGHWAYS 

Target States MO OH NC MA PA LA Overall 

Highwaysl All 02/428 04/488 06/989 7711593 36/1695 1012007 135/7200 
Decisions 

Percentages 00.47% 00.82% 00.61% 04.83% 02.12% 00.50% 01.88% 

TABLE 5 TRANSPORTATION RELATED DECISIONS DURING THE 

JACKSONIAN DECADE - ALL 

Target States MO OH NC MA PA LA Overall 

Transportationl All 02/428 111488 061989 80/1593 44/1695 13/2007 15617200 
Decisions 

Percentages 00.47% 02.25% 00.61% 05.02% 02.60% 00.65% 02.17% 
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IV. CASE DECISIONS 

As noted in the findings section, the six target state supreme courts 
reported 7200 total decisions for the Jacksonian decade. Of these, only 
156, or slightly over two percent, were transportation related. Certainly, 
the number of transportation case decisions is small. This is not surpris
ing, however, when the dramatic changes of the Transportation Revolu
tion are considered. Debates regarding transportation policy took place 
in all branches of government and at all levels, and were not always re
solved in the courts. This small number of decisions suggests that, while 
the state supreme courts of the period did address transportation issues, 
parties were not litigating every transportation dispute they experienced 
at this early stage. However, an examination of the decisions in these 
cases does reveal the type of transportation issues brought to these su
preme courts during the stress of the Jacksonian decade, as well as the 
reasoning of the deciding courts. This Article focuses on a selection of 
approximately ten percent of these transportation related decisions, at 
least one from each target state. These case decisions are presented as a 
means of exploring how the judiciary can shed light on the transportation 
changes in the period, as well as the relation between American society 
and the institution of the state supreme courts. The courts' written opin
ions are quoted extensively in an effort to present, in the judges own 
words, a better picture of the transportation policy questions of this pe
riod as well as the resolutions reached.33 Additionally, using the five is
sue categories suggested by Harry Scheiber's work as a framework for 
analysis, the decisions can show just how these state supreme courts par
ticipated in the development of transportation policy during this critical 
period. In fact, these decisions demonstrate that the state supreme courts 
did indeed address the core issues of the Transportation Revolution. 

A. MISSOURI 

The Missouri Supreme Court addressed transportation matters in 
just 2 of 428, or 0.47%, of its decisions during the Jacksonian decade.34 

These decisions in general address policy issues involving the building 
and protecting of public highways. Perhaps the most significant case, 
with respect to transportation policy, is the 1831 case of Pearce v. Myers. 35 

The Pearce case involved an action for recovery of the statutory penalty 
for placing obstructions in a public road.36 The defendant lost the case 

33. These quotes offer direct evidence of the courts' view of the transportation issues raised 
by Jacksonian society and the rationale of the courts in resolving these issues. 

34. See supra Table 5. 
35. Pearce v. Myers, 3 Mo. 31, 31 (1831). 
36. Id. 
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before a justice of the peace and appealed to the circuit court.37 The 
circuit court ruled that there was no avenue of appeal in such cases.38 On 
appeal of the circuit court's decision, the Missouri Supreme Court first 
explained the penalty statute and its private citizen prosecution provision. 
The court then ruled that, while the case was in fact appealable, it should 
have been set aside for want of proper procedures, stating: 

The law clearly intends that some [private] person shall prosecute for the 
penalty, to the half of which he will be entitled. In this case the process of 
the justice was utterly void for want of parties, and the Circuit Court instead 
of dismissing the appeal, should have entertained jurisdiction, and set aside 
the proceedings before the justice.39 

In this decision, the Missouri Supreme Court affirmed an enforce
ment scheme for protecting roadways that relied on citizen prosecutors 
rewarded with part of any resultant fine.40 The Pearce case highlights a 
method of private enforcement of transportation related public law pen
alties.41 This enforcement scheme reflects the limited availability of Mis
souri governmental resources for enforcement action regarding 
transportation matters. The case decision demonstrates that the court 
considered the legal procedures of the day that allowed for citizen en
forcement regarding transportation related penalties, a legal matters 
(Category 5) framework issue.42 Here, the court's decision offers support 
for a transportation policy that relies on a penalty-reward system. 

B. OHIO 

The Ohio Supreme Court reviewed transportation matters in 11 of 
488 , or 2.25%, of its Jacksonian decade decisions.43 A review of these 
cases reveals public versus private policy issues dealing with the operation 
and maintenance of canals, railroads, and highways. For example, in the 
case of Arnold v. Flattery, the Ohio Supreme Court reviewed a dispute 
over whether a public rather than a private highway existed over the land 
of the plaintiff.44 In this action for trespass, the court determined that 
evidence of long-term use supported the claim that the property was pub
lic and not private: 

Where a road has been laid out in the manner prescribed by law, opened and 
used many years, it can not be allowed that it shall be suddenly closed by any 

37. [d. 
38. [d. 
39. /d. 
40. [d. 
41. [d. 
42. See supra text accompanying note 31. 
43. See supra Table 5. 
44. Arnold v. Flattery,S Ohio 271, 273 (1831). 
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individual through whose land it passes, on the hypothesis that the road used 
does not exactly follow the courses and distances of the recorded survey. 
Nor can it be required, after the lapse of many years, that to sustain a public 
road every preliminary step directed to be taken in establishing it must be 
proven by existing papers or records.45 

295 

Here, the Ohio Supreme Court afforded public road status to a road 
that had become public in practice even if some of the formalities were 
not followed.46 In so ruling, the court keeps the road open to the public 
and not subject to private closure.47 This decision addresses issues re
garding prioritizing interests (Category 2), allocating privileges (Category 
4), as well as matters related to legal evidence (Category 5). In particu
lar, the Arnold decision appears to lean toward giving fairness to the pub
lic a high priority (Category 2).48 The court's decision demonstrates that, 
with respect to the issue of what has priority in transportation policy, the 
public interest ranks high on the list.49 This type of decision supported, 
and perhaps even fostered, a transportation policy emphasizing increased 
roadway mileage for the developing State of Ohio, as well as the nation. 

In the case of Bates v. Cooper, the owner of the reversion in certain 
property brought an action against a superintendent of the Miami Canal 
for unlawful entry and digging up soil on the property. 50 The soil was 
taken for the purpose of repairing parts of the canal pursuant to an Ohio 
statute.51 The plaintiff challenged the constitutionality of the takings stat
ute.52 In its decision, the Ohio Supreme Court reviewed the statute and 
considered both private rights and public interests within the context of 
transportation policy issues, stating: 

The constitution must receive a construction that will leave it possessed of 
practical utility. The public interest is to be promoted while private rights 
are secured - but can it be for a moment supposed that a road or canal of 
general importance to the community should be interrupted or suspended at 
the capricious will of an individual? ... The statute must receive such a 
construction as looks to the accomplishment of the great objects the legisla
ture had in view, and not such a one as would make it powerless to attain to 
that end. The object was the structure and maintenance for use of navigable 
canals. . . . If the authority to take the materials for the prosecution of the 
improvements intended by the act does not embrace cases of causal sinking 
of the banks and repairing breaches, we are at a loss to discover its practical 

45. Id. 
46. See id. (refusing to convert the public road to a private road simply because it does not 

"follow the courses and distances of the recorded survey."). 
47. See id. 
48. See supra text accompanying note 3l. 
49. See supra text accompanying note 3l. 
50. Bates v. Cooper, 5 Ohio 115, 116 (1831). 
51. /d. at 116. 
52. Id. at 117-18. 
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benefit. Such a construction would be altogether too narrow for the liberal 
policy of the act, and would warrant the setting up of a petty private interest 
in opposition to the great interests of the whole people of the state. 53 

Here, the Ohio Supreme Court found ample protection for private 
landowners in provisions of the state's takings statute and supported a 
policy favoring the canal building enterprise as a part of the public inter
est.54 The Bates decision examined the legislature's support of the canal 
and considered issues of prioritizing the interests involved in the project 
(Category 2) and the applicability of privilege (Category 4).55 The court 
also considered the question of the legal liability of the canal builder 
(Category 5).56 The court was keenly aware of the benefit to the commu
nity that comes from a supportive transportation policy.57 The Bates de
cision suggests that the public interest in developing modes of 
transportation was viewed as a high priority in deciding transportation 
related disputes. 58 The decision demonstrates the court's view that this 
high priority status is part of the intent of the Ohio legislature that should 
be supported by the courts. 

C. NORTH CAROLINA 

The North Carolina Supreme Court decided transportation related 
issues in 6 of 989, or 0.60%, of its decisions during the Jacksonian dec
ade.59 These decisions address various policy issues, including the opera
tion and maintenance of the highways. For example, in 1834, the North 
Carolina Supreme Court reviewed a case that raised the question of 
whether a carriage used for the transportation of the mail as well as pas
sengers was subject to the toll on a corporate turnpike. In its decision in 
Buncombe Turnpike Co. v. Newland, the North Carolina Supreme Court 
examined the boundary between the public and the private within the 
scope of transportation policy, providing: 

As the record speaks, the single question is, whether by the terms of the 
charter, the plaintiffs can recover in this action a toll on a carriage belonging 
to the defendant which is called a mail stage . ... We have found no act of 
Congress exempting persons or carriages engaged in the business of the post 
office, from the payment of tolls for passing ferries, bridges or roads. As 

53. Id. at 118-20. 
54. See id. at 120. 
55. Id. at 118; see also supra text accompanying note 31. 
56. Bates, 5 Ohio at 118-20. 
57. See id. at 119-20 (determining that the purpose of the statute was structure and mainte

nance for use of navigable canals and recognizing that the superintendent of the Miami canal 
was "engaged in the construction of a great public improvement, for the sole benefit of the 
state."). 

58. See id. 
59. See supra Table 5. 
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such tolls are granted as the price of constructing and repairing those public 
accommodations, and are necessary for those purposes, and to no establish
ment are such facilities more indispensable than to the post office itself, it is 
probable that no such act ever has been, or ever will be passed .... It is true 
the road is a highway, but not a common and free highway. It was con
structed by the plaintiffs at their own expense, and is to be kept in repair by 
them for a long period under heavy penalties. As compensation for their 
services, and as reimbursement of their expenditures, the tolls are granted 
.... It is not to be presumed, that passage to any person or thing was in
tended to be toll free, unless either there be a special exception, or they 
cannot reasonably be brought within the meaning of general terms descrip
tive of the subjects made liable to tolls .... The owners of the road have a 
fair right to remuneration from all who derive a benefit from their labour.6o 

297 

In this decision, the court discussed several issues that fit into the five 
category issue framework. For example, it addressed allocation of au
thority issues related to federal law and the required payment of tolls 
(Category 1) and the prioritizing of the interests of the landowner and 
road builder (Category 2).61 The decision also specifically addressed a 
Category 3 financing question-a key aspect of transportation policy.62 
In the end, the court was supportive of the costs incurred by the turnpike 
company and held that a fair remuneration was required.63 Obviously, 
consideration of the costs of building a completely new transportation 
system, often from scratch in a wilderness setting, was an important as
pect of the transportation policy of the Jacksonian decade. In Buncombe 
Turnpike, the court discussed the framework issues of federalism and 
concerns regarding the balancing of interests.64 However, in the end, the 
court's decision was particularly supportive of the effort to build the 
transportation infrastructure necessary for the growing State of North 
Carolina and the nation. 

D. MASSACHUSETTS 

The Massachusetts Supreme Court of the Jacksonian decade ad
dressed transportation matters in 80 of 1593, or 5.02%, of its reported 
decisions.65 This is compared to an overall average of 2.17% for all of the 
six target states.66 These transportation related decisions provide insight 
into some of Massachusetts' transportation policies regarding the mainte-

60. Buncombe Tpk. Co. v. Newland, 15 N.C. (4 Dev.) 463, 464-67 (1834) (alteration in 
original). 

61. See id.; see also supra text accompanying note 31. 
62. Buncombe Tpk., 15 N.C. at 463-64; see also supra text accompanying note 31. 
63. Buncombe Tpk., 15 N.C. at 464. 
64. See id. at 463-464. 
65. See supra Table 5. 
66. [d. 
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nance and operation of the canals, railroads, and highways of the Jackso
nian decade. For example, one case from 1829 involved issues of the 
extent of authorized activities for a turnpike corporation. In the case of 
Tucker v. Tower, a plaintiff landowner brought a trespass action against a 
turnpike company for digging pits, cutting down trees, and erecting a 
house for a toll collector on his property.67 The plaintiff, who had con
sented to the use of his land by the company for all legal purposes, 
claimed that the company only had an easement on the property and that 
their activities went beyond what was legally authorized.68 The Massa
chusetts Supreme Court's decision considered the needs of the public and 
took a broad view regarding the activities necessary to support a 
turnpike: 

It is too clear to require any discussion, that the proprietor of land over 
which a public highway has been laid, retains his right in the soil for all 
purposes which are consistent with the full enjoyment of the easement ac
quired by the public or by any corporation by authority derived constitution
ally from the legislature .... The right was given to appropriate the land of 
the plaintiff for the purposes mentioned in the act, and he having been in
demnified for this use of his property, the corporation had a right to erect 
their gate across the locus in quo, and to demand toll at that gate .... The 
ground taken by the plaintiff is founded upon a supposed limitation of the 
right of the corporation to use the surface of the land only for the purpose of 
travel; but we do not understand their right to be so limited, but that they 
may make such use of the land below the surface as may be necessary to 
secure and maintain the proper enjoyment of their franchise.69 

In this case, the toll road construction received support from the 
Massachusetts Supreme CourtJ° Despite the objection of the private 
landowner, the court broadly interpreted the extent of required construc
tion activities.71 The Tucker decision prioritized interests in favor of the 
corporation-a prioritization consideration (Category 2).72 The decision 
also provided for legal protection of the developers (Category 5) in 
broadly interpreting the legal definition of an easement.73 While the 
court discussed the dispute in terms of the opposing interests of the land
owner and the corporation and ruled in favor of the corporation's enjoy
ment of the franchise,74 the net result was an enhancement of a 

67. Tucker v. Tower, 26 Mass. (9 Pick.) 109, 112 (1829). 

68. [d. at 111-12. 

69. [d. 

70. [d. at 113. 

71. See id. at 112. 

72. See id.; see also supra text accompanying note 3l. 

73. Tucker, 26 Mass. (9 Pick.) at 112. 

74. See id. at 110. 
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transportation policy climate that encouraged the development of trans
portation within Massachusetts and the nation. 

Also decided in 1829, the case of Parks v. Mayor of Boston involved 
the authority to layout and alter streets in Boston,75 A store owner chal
lenged the decision of the officials of Boston to widen certain streets, 
taking away part of the petitioner's store in the process.76 The immediate 
issue before the Massachusetts Supreme Court was whether the store 
owner's petition for a writ of certiorari was the appropriate legal means 
to challenge the local decision making process regarding the streets of 
Boston,77 In its decision, the Massachusetts Supreme Court addressed 
the nature of the official street modification process after finding that the 
question is judicial and, thus, the resultant policies are reviewable by the 
court,78 The court stated: 

We cannot doubt that the power thus conferred is judicial. . . . The error 
assigned is, that the petitioner's land was taken for the accommodation of 
private individuals, and not for public uses, in violation of the 10th article of 
the declaration of rights. But this we think has not been made to appear. 
The record shows that the mayor and aldermen have adjudicated on the sub
ject, and that they expressly resolved that the public safety and convenience 
required that the street in question should be widened. . . . If the public 
necessity and convenience required the alteration, it is immaterial at whose 
expense it was made. A donation or contribution from individuals to relieve 
the burden upon the city has no tendency to prove that the enlargement of 
the street was not a public benefit. A street or highway is not the less public, 
because it accommodates some individuals more than others, for this is the 
case in regard to all streets and ways ... ,79 

In this case, the Massachusetts Supreme Court rejected claims by pri
vate landowners that special interests had influenced the city's road 
widening project.80 The court found that, if public interest is served, 
funding sources are irrelevant. 81 The Parks decision reflects issues from a 
number of Schreiber's framework categories. For example, the question 
of the authority of the local officials to widen streets is an allocation mat
ter (Category 1), while the question of whose interests are to be served 
involves prioritization (Category 2).82 The court also addressed a legal 
matters issue (Category 5) when it ruled that the question was judicial 

75. Parks v. Mayor of Boston, 25 Mass. (8 Pick.) 218, 231 (1829). 
76. !d. 
77. [d. 
78. [d. at 233. 
79. [d. at 231-33. 
80. !d. at 233. 
81. [d. 

82. See supra text accompanying note 31. 
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and, therefore, reviewable by the court.83 The decision in this case is 
strongly supportive of local control of transportation matters in Massa
chusetts. While declaring that transportation policy issues are indeed re
viewable by the judiciary, the court largely defers to the policy decisions 
of the local government.84 

In 1834, the Massachusetts Supreme Court decided a case stemming 
from an indictment for continuance of a nuisance on a highway. In Com
monwealth v. Wilkinson, the defendant maintained certain buildings 
within the limits of a turnpike road.8s These buildings were the subject of 
the nuisance case.86 In its decision, the court addressed the question of 
whether a turnpike is a public road protected by nuisance law, stating: 

But the principal question, and one which goes to the foundation of this 
proceeding is, whether a turnpike road in this Commonwealth, is a highway, 
and whether an indictment will lie against any person, for an obstruction 
thereon as a public nuisance. We think, that a turnpike road is a public high
way, established by public authority for public use, and is to be regarded as a 
public easement, and not as private property. The only difference between 
this and a common highway is, that instead of being made at the public ex
pense in the first instance, it is authorized and laid out by public authority, 
and made at the expense of individuals in the first instance; and the cost of 
construction and maintenance, is reimbursed by a toll, levied by public au
thority for the purpose. Every [traveler] has the same right to use it, paying 
the toll established by law, as he would have to use any other public 

. highway.87 

Here, the Massachusetts Supreme Court essentially removed the dis
tinction between toll roads and public highways, thus extending state pro
tections of public highways to toll roads.88 In so doing, the court 
specifically addressed issues of privileges, immunities, and responsibilities 
(Category 4), as well as the law of nuisance, a legal matter (Category 
5).89 This decision offers a significant grant of protection to turnpike 
owners in Massachusetts. Extending the privileges and immunities en
joyed by public roads to the non-public developers of highways was a 
significant benefit for those engaged in private development of roads at 
that time. 

In the following year, 1835, the Massachusetts Supreme Court de
cided another case that dealt with the nature of turnpikes. The case of 
Hartford & Dedham Turnpike Corp. v. Baker was a debt action brought 

83. Parks, 25 Mass. (8 Pick.) at 231. 
84. [d. 
85. Commonwealth v. Wilkinson, 33 Mass. (16 Pick.) 175, 176 (1834). 
86. [d. at 176. 
87. /d. at 176-77. 
88. [d. at 177. 
89. See supra text accompanying note 31. 
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by a turnpike company to collect tolls for use of their turnpike road.90 

The defendant claimed that the tolls were not due because the toll-gate 
had been moved from its originally authorized location.91 In its decision, 
the court discussed the authority of a turnpike company: 

[T]he plaintiffs have removed the gate to suit their own convenience or in
terest, without complying with the terms which the legislature have clearly 
and wisely pointed out. And as the plaintiffs had no legal right to remove 
the gate from the place where it was first put, to the place where it stood 
when the claim of the plaintiffs arose for tolls, we are all of opinion, that 
they could not there rightfully stop the defendant with his horses and wagon, 
and could not lawfully demand and recover toll from him at that place.92 

This decision demonstrates that the Massachusetts Supreme Court 
found some limits to its support of the actions of toll road companies. 
The court held that, once established, it would limit a company's discre
tion to modify its turnpike operation.93 The Hartford & Dedham decision 
presents considerations regarding a number of Schreiber's framework is
sues. The decision considers the allocation of the authority of the legisla
ture to set limits on transportation corporations (Category 1), the priority 
of the fairness of the situation (Category 2), as well as the extent of the 
privileges, immunities and responsibilities of a turnpike company (Cate
gory 4).94 The decision also addressed the legal applicability of the terms 
of the company's charter (Category 5).95 While many of the state court 
decisions of the Jacksonian decade appear to be supportive of the devel
opment of the transportation infrastructure-both public and private
there were limits. Here, the court did not support the corporation's ac
tion to collect more revenue than originally authorized.96 The limits 
placed on the corporation, however, were not so severe as to inhibit the 
fostering of transportation development in the state. 

Land speculation and canal building were at issue in the 1836 deci
sion, Cobb v. Hampshire & Hampden Canal CO.97 In this case, a land
owner brought suit to recover land used by a canal company to build a 
canal that never went into full operation.98 The canal company resisted 
the landowner's recovery, claiming that they had a grant of an easement 
under a contract between the land owner and four private individuals.99 

90. Hartford & Dedham Tpk. Corp. v. Baker, 34 Mass. (17 Pick.) 432, 433 (1835). 
91. See id. at 433-34. 
92. Id. at 434. 
93. See id. at 432. 
94. See id. at 433-34; see also supra text accompanying note 3l. 
95. See Baker, 34 Mass. (17 Pick.) at 433; see also supra text accompanying note 3l. 
96. Baker, 34 Mass. (17 Pick.) at 434. 
97. Cobb v. Hampshire & Hampden Canal Co., 35 Mass. (18 Pick.) 340, 340 (1836). 
98. Id. at 343-44. 
99. Id. at 343. 
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The decision of the Massachusetts Supreme Court considered the realities 
of the speculative nature of the canal building enterprise, providing: 

The question submitted for the consideration of the court is, whether the 
evidence set forth in the report is sufficient to support the plea of grant .... 
The plea alleges a grant of a perpetual easement by the plaintiff to the de
fendants, embracing not only an authority to enter and excavate the canal 
and raise the embankments, but a perpetual right to use and improve the 
same, for all the purposes of a public navigable canal ... a use so entirely 
incompatible with any beneficial use to be made of the land by the owner, 
that it is in effect equivalent to a claim of the fee .... But this contract, so far 
as it affected the rights of the company, was inchoate, executory and pro
spective, and a contract inter alios [between other persons], under which no 
actual rights vested in this company .... Under these circumstances the 
Court are of opinion, that this instrument cannot be relied on, as proof of a 
grant to the company, and that the plea is not supported. lOO 

This is another instance in which the activities of a transportation 
enterprise were limited by a decision of a state supreme court. Here, the 
company's claim of a grant from the plaintiff to use his land for canal 
building was rejected by the court.IOI The court recognized the claim as 
part of a land speculation scheme and refused to support it. The Cobb 
decision demonstrates how the Massachusetts Supreme Court looked to 
the realities of the case in addressing fairness issues (Category 2) and 
contract legalities (Category 5) in transportation related disputes.102 This 
decision reflects the court's awareness of the nature of the times and the 
Transportation Revolution in Massachusetts. While the court may have 
been generally supportive of a development-oriented transportation pol
icy, it did not tum a blind eye to the realities of speculation in the compli
cated financing schemes of the day. 

The case of Yale v. Hampden & Berkshire Turnpike Corp. involved a 
hole in the surface of a turnpike and the fall of a horse. I03 In response to 
the damage suit brought by the owner of the lamed horse, the turnpike 
company claimed that they were without fault or negligence.104 The 1836 
decision by the Massachusetts Supreme Court addressed the liability 
standard for turnpike companies: 

It is proper, in the outset, to distinguish between the legal liability of turn
pike corporations and that of towns .... The Court are of opinion, that by 
this act it was intended to provide, that whenever the [traveler] himself is not 
chargeable with negligence or rashness, but where from an unforeseen cause 
the road is actually defective and in want of repair, and an accident occurs 

100. [d. at 343, 346. 
101. [d. at 346. 
102. See supra text accompanying note 31. 
103. Yale v. Hampden & Berkshire Tpk. Corp., 35 Mass. (18 Pick.) 357, 358 (1836). 
104. See id. at 358-59. 
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without the default of either party, the company should be held liable. It is 
founded on the consideration, that the toll is an adequate compensation for 
the risk assumed, and that by throwing the risk upon those who have the 
best means of taking precautions against it, the public will have the greatest 
security against actual damage and loss .... This construction of the statute 
is not likely to expose turnpike corporations to any extraordinary burden, 
because if there be a bridge broken down or a chasm made by floods, or 
other open and visible obstruction, and the [traveler] through his own negli
gence or rashness should fall in and suffer damage, such damage would be 
attributable to himself, and could not be said to arise from want of repair in 
the road. lOS 

303 

The Yale court held the company liable for damage suffered by non
negligent turnpike customers, reasoning that the tolls collected by the 
company ensured it sufficient compensation to pay for such damage.106 

This case presented the court with a number of the transportation frame
work issues. In reaching its decision, the court considered priority of in
terests issues (Category 2), cost issues (Category 3), responsibility issues 
(Category 4), and assumption of risk issues (Category 5).107 The decision 
in this case addressed an important transportation policy issue, other than 
the obvious questions of who regulates, who finances, and who profits 
from transportation development. Here, the question was: who is liable? 
The Yale court declared that the public in Massachusetts was to be af
forded some protection from injury even if the transportation corporation 
was not negligent.108 

E. PENNSYLVANIA 

The Pennsylvania Supreme Court addressed transportation-related 
issues in 44 of 1695, or 2.60%, of its decisions during the Jacksonian dec
ade. 109 These cases addressed policies involving the operation and main
tenance of canals, railroads, and highways. For example, in 1830 the 
Pennsylvania Supreme Court decided a case involving a dispute over who 
had authority to set specific requirements for a turnpike running through 
a newly incorporated town. In Kensington District Division, an existing 
turnpike company challenged the town's authority to change widths and 
raise road levels. llo 

In its decision regarding public rights and private property, the Penn
sylvania Supreme Court viewed the turnpike corporation as an individ
ual-with no less and no more protection than the individual from 

105. Id. at 359. 
106. Id. 
107. Id.; see also supra text accompanying note 31. 
108. Yale, 35 Mass. (18 Pick.) at 359. 
109. See supra Table 5. 
110. See In re Kensington Dist. Div., 2 Rawle 445, 447-48 (Pa. 1830). 

2005] Transportation Policy in the Jacksonian Decade 

without the default of either party, the company should be held liable. It is 
founded on the consideration, that the toll is an adequate compensation for 
the risk assumed, and that by throwing the risk upon those who have the 
best means of taking precautions against it, the public will have the greatest 
security against actual damage and loss .... This construction of the statute 
is not likely to expose turnpike corporations to any extraordinary burden, 
because if there be a bridge broken down or a chasm made by floods, or 
other open and visible obstruction, and the [traveler] through his own negli
gence or rashness should fall in and suffer damage, such damage would be 
attributable to himself, and could not be said to arise from want of repair in 
the road. lOS 

303 

The Yale court held the company liable for damage suffered by non
negligent turnpike customers, reasoning that the tolls collected by the 
company ensured it sufficient compensation to pay for such damage.106 

This case presented the court with a number of the transportation frame
work issues. In reaching its decision, the court considered priority of in
terests issues (Category 2), cost issues (Category 3), responsibility issues 
(Category 4), and assumption of risk issues (Category 5).107 The decision 
in this case addressed an important transportation policy issue, other than 
the obvious questions of who regulates, who finances, and who profits 
from transportation development. Here, the question was: who is liable? 
The Yale court declared that the public in Massachusetts was to be af
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was not negligent.108 

E. PENNSYLVANIA 
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Pennsylvania Supreme Court decided a case involving a dispute over who 
had authority to set specific requirements for a turnpike running through 
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105. Id. at 359. 
106. Id. 
107. Id.; see also supra text accompanying note 31. 
108. Yale, 35 Mass. (18 Pick.) at 359. 
109. See supra Table 5. 
110. See In re Kensington Dist. Div., 2 Rawle 445, 447-48 (Pa. 1830). 
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governmental taking.1ll At the same time, the court held that local gov
ernments had the authority to plan and layout communities including the 
local roadways: 

The intention of the legislator was, to give all the authority necessary to the 
commissioners, to layout the town in the manner most convenient and use
ful to the inhabitants of the district; and in furtherance of this object, so 
highly beneficial to the citizens, they have vested in the surveyors full and 
plenary authority, liable to be reviewed and corrected in the manner therein 
prescribed . . . . It is a fundamental principle of all government, that the 
rights of individuals must yield to the general welfare, and the only security 
of the citizen (and in most cases it is an ample one) consists in the constitu
tional provision: "That no man's property shall be taken or applied to public 
use, ... without a just compensation being made." And in conformity to this 
article of the constitution, the legislature have guarded the interests of all 
concerned, by declaring, "That no street, road, lane, court, or alley, shall be 
opened and appropriated to public use, until the owner of the ground shall 
be compensated for the damages he may have sustained." ... We think it 
right to give the [compensation] act such a construction as to secure to the 
inhabitants of the district the object they had in view, and at the same time, 
to guard the rights of the company from violation, and secure to them such 
compensation as they may be justly entitled to under all the circumstances. 
If, as has been suggested, the property of the company has been taken in 
contradiction to the directions of the act, it is such an injury as may be com
pensated in damages in the usual manner.112 

In this decision, the Pennsylvania Supreme Court expressed its view 
regarding governmental authority and private compensation.u3 The lo
cal government, as the representative of the local citizens, was afforded 
broad support.114 The company's recourse, as with any private interest, 
was limited to its pursuit of compensation.115 In the Kensington case, the 
Pennsylvania Supreme Court explored a number of Schreiber's frame
work issues. In some respects, the court's decision might be viewed as 
primarily examining an allocation of authority issue (Category 1).116 

However, the court also clearly considered priority of interests issues 
(Category 2), financing issues (Category 3) and privileges, immunities, 
and responsibilities issues (Category 4).117 In this decision, the Penn
sylvania Supreme Court strongly supported local authority in formulating 
transportation policy.118 With respect to limiting the transportation re-

111. See id. at 447. 
112. Id. at 447-49 (referring to the United States Constitution and state legislation). 
113. See id. 
114. See id. at 447. 
115. See id. at 448-49. 
116. Id. at 447; see also supra text accompanying note 31. 
117. In re Kensington, 2 Rawle at 448; see also supra text accompanying note 31. 
118. See In re Kensington, 2 Rawle at 447. 
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lated actions of local government, the court viewed the compensation 
schemes existing at the time as an adequate means of reimbursement. 119 

In 1833, the Pennsylvania Supreme Court heard an appeal stemming 
from a stage coach and wagon accident on the turnpike from Harrisburg 
to Lebanon, Pennsylvania. In Bolton v. Colder, a dearborn wagon was 
struck and upset by an overtaking mail coach.120 The jury found for the 
plaintiff, the injured wagon driver.121 In its decision, the Pennsylvania Su
preme Court discussed the state of the law with respect to traffic regula
tion on the state's highways, holding: 

The movement of carriages passing on our turnpike roads in opposite direc
tions, is regulated by special enactment; but there is no positive law to regu
late the passing of those who are [traveling] in the same direction. The 
defendants gave evidence of its being a custom in the latter case for the 
leading carriage to incline to the right, the other making the transit at the 
same time by the left; whence it was attempted to be shown that the injury 
suffered by the plaintiff had been occasioned by his own neglect of this cus
tom. . .. It was not pretended that the mail coaches are entitled to prece
dence, or the enjoyment of any particular privileges. They are, indeed, 
protected by an Act of congress from being willfully and wantonly ob
structed or delayed; but in every other respect they are on a equal footing 
with all other carriages; and it is right, perhaps, that it should be so. Experi
ence proves that the drivers of them are not the most eligible depositories of 
power; and there are few who have not to do with them either as passengers 
or [travelers]. The public, consequently, has an important interest in having 
them, in common with the drivers of other carriages, held strictly to the mea
sure of their rights; and this can be done only by making their employers 
sureties for their good conduct, as far as the law permits, and liable for their 
acts. . .. [T]he verdict was properly rendered for such damages as will prob
ably induce the proprietors of mail coaches to take care that their drivers be 
more attentive to the rights of others for the future.122 

The decision offers a view of how the early "rules of the road" devel
oped. In the Bolton decision, the court considered the role of state and 
federal legislators (Category 1), as well as the privileges and immunities 
of the litigants (Category 4) in determining what the law should be in the 
relatively new area of transportation litigation (Category 5).123 This deci
sion demonstrates the early involvement of the Pennsylvania Supreme 
Court in the "nitty-gritty" area of traffic rules. Beyond the obvious need 
for definitive, well-publicized rules, the Bolton court recognized the 
power of the damage award as an inducement for proper behavior within 

119. See id. at 448-49. 
120. Bolton v. Colder, 1 Watts 360 (Pa. 1833) (providing background information prior to the 

court's opinion). 
121. [d. (providing background information prior to the court's opinion). 
122. [d. at 362-64. 
123. [d. at 362-63; see also supra text acrompanying note 31. 
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American transportation policy.124 
In the 1834 case of Commonwealth v. M'Allister, the Pennsylvania 

Supreme Court reviewed a damage assessment stemming from the con
struction of the Pennsylvania Canal.125 In its decision upholding the 
damages, the Pennsylvania Supreme Court explained the basis for the 
reimbursement policy: 

And again, I think it cannot be fairly questioned, but that it was the inten
tion as well as the duty of the legislature, in framing the act, to provide for 
the state's making adequate reparation to the party injured, as soon as the 
extent of the damage could be fully ascertained with reasonable precision 
.... The intention of the legislature is very clearly manifested by the acts 
passed on this subject; and it is, that the state shall pay for every foot of land 
taken by her from the owner, so far as he has not been compensated for it by 
the advantages which may reasonably be expected to accrue to him by the 
canal's enhancing the value of the residue of his land.126 

This decision explained and affirmed the Pennsylvania compensation 
process for damages incurred in a canal building in the state.127 In its 
decision, the court considered the responsibility of the state legislature in 
addressing damage laws and procedures within its transportation policy 
(Category 1 and Category 5), as well as the fairness of the compensation 
scheme (Category 2).128 The court followed the policy established by the 
state legislature with respect to compensation and transportation devel
opment.129 As interpreted by the court, the policy in Pennsylvania, while 
providing property owners with reparation, was designed to facilitate the 
construction of canals - an important part of the transportation infra
structure of the period.130 

Again in 1834, the Pennsylvania Supreme Court addressed the issue 
of compensation for damages claimed to be caused by canal activity in 
the case of Union Canal Co. v. o 'Brien. 131 In this case, the plaintiffs 
brought suit for alleged damages that arose from the erection of a dam 
across the Schuylkill River by the defendant, a canal company.132 The 
plaintiffs argued that the canal company went beyond its authority in er
ecting the dam and that the claims process set up by the statute did not 
apply.133 The Pennsylvania Supreme Court held that the applicable stat-

124. See Bolton, 1 Watts at 363-64. 
125. Commonwealth v. M'Allister, 2 Watts 190, 194-95 (Pa. 1834). 
126. [d. at 193, 197. 
127. See id. 
128. See id.; see also supra text accompanying note 31. 
129. See M'Allister, 2 Watts at 197, 200. 
130. See id. at 191. 
131. Union Canal Co. v. O'Brien, 4 Rawle 358, 359 (Pa. 1834). 
132. [d. 
133. [d. at 359-60. 
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utes, when read together, authorized the construction of the dam and es
tablished a damage redress process.134 However, the court also required 
specificity in such complaints and held that the plaintiffs in this case failed 
to provide sufficient information to allow their complaint to move 
forward: 

And these acts being in pari materia, must be construed as one act, and the 
remedy therefore provided by the first, may, as it appears to me, be well 
applied to obtain redress for such injuries as the erection of the dam shall 
produce immediately to the lands of the complainants, or shall in all cases of 
the like kind be the inevitable consequences of its erection, under the au
thority contained in the act of 1826 .... Hence it may be that the complain
ants in this case have sustained a damage as an inevitable consequence from 
the erection of the dam by the company, in having their messuage, distillery, 
and lot of ground constantly inundated with the water of the river, although 
situate at some distance from the canal, and above the dam upon the river. 
But it is impossible to say from anything that is stated in their petition, or 
that is reported on the subject by the jury, that they have sustained any dam
age from such a cause. The nature of the injury, and the particular ground of 
their complaint, are not set forth in this petition. This ought to have been 
done .... 135 

In this decision, the Pennsylvania court affirmed the damage com
pensation process, but required that claims be pled with specificityP6 
The court's ruling with regard to the authority to build the dam consid
ered the allocation of responsibility (Category 1) framework issueP7 
Fairness issues (Category 2) were also raised by the court.138 The ruling 
with regard to the pleadings issues was based on the existing legal proce
dural requirements of the times (Category 5).139 As a result of this deci
sion, the Pennsylvania transportation policy regarding dam building for 
the purpose of canal maintenance was upheld as a valid transportation 
related enterprise. While compensation was authorized for damages, 
damage was not cause for prohibition.140 

F. LOUISIANA 

The Louisiana Supreme Court addressed transportation related mat
ters in 13 of 2007, or 0.65%, of its reported decisions.141 These decisions 
generally addressed policies involving the maintenance and operation of 

134. Id. at 360. 
135. Id. at 360-61. 
136. Id. at 361. 
137. Id. at 360; see also supra text accompanying note 31. 
138. O'Brien, 4 Rawle at 360; see also supra text accompanying note 31. 
139. O'Brien, 4 Rawle at 361; see also supra text accompanying note 31. 
140. See O'Brien, 4 Rawle at 360-61. 
141. See supra Table 5. 
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canals, railroads, and highways. For example, in Carrollton Rail Road 
Co. v. Avart, a railroad company brought a condemnation action to ac
quire the use of a strip of land for their operations.142 The owner of the 
land claimed damages for trespass because the railroad company had 
taken possession of the land prior to any proceedings in condemnation.143 

The Louisiana Supreme Court's decision in this case examined the appli
cable legislation and ruled that the condemnation action was not to be 
denied because of the means taken by the railroad to obtain possession of 
the private property: 

The evidence of the case does not show the manner in which they [the rail
road] obtained possession, whether forcibly or by consent of the defendants. 
But it must be presumed from the present pursuit to obtain title, that the 
possession which the plaintiffs now hold is not based on any title. How this 
naked possession can preclude them from taking steps [authorized] and pre
scribed by the act to obtain titles, we cannot conceive. There is no penalty of 
this kind denounced in the law itself as a consequence of taking property, 
nor are we acquainted with any provisions of the general laws now in force 
in this state from which such a penalty or prohibition may be deduced.144 

The Louisiana Supreme Court decision in this case supported the 
canal building process by not requiring strict compliance with established 
acquisition procedures.145 The decision gave priority to the railroad com
pany over the landowner (Category 2) in its refusal to authorize damages 
or interfere with the condemnation process (Category 5).146 The court 
refused to allow a procedural imperfection to impede the development of 
transportation in the state. 

In the 1837 case of Mabire v. Canal Bank, a land owner brought suit 
against a canal company for damage to his property that was adjacent to 
the construction of a new canal.147 The canal company appealed an ad
verse verdict, claiming that their legislative charter of incorporation pro
tected them from liability for the damage.148 The Louisiana Supreme 
Court examined both the provisions of the charter in question and the 
issue of compensation for the expropriation of private property for a 
transportation related project authorized by the legislature, stating: 

The question then occurs, has the legislature assumed to exempt the defend
ants from the usual responsibility imposed by law, and authorized them to 
obstruct the natural drains of water, so as to cause damage to the adjacent 

142. Carrollton R.R. Co. v. Avart, 9 La. 205, 207 (1836). 
143. See id. 
144. [d. at 207. 
145. See id. 
146. See id.; see also supra text accompanying note 31. 
147. Maire v. Canal Bank, 11 La. 83, 84 (1837). 
148. [d. at 84-85. 
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proprietors, without regard to their rights. . . . Nothing but the most clear 
and unequivocal language could induce us to suppose, that the legislature 
intended at the same time to authorize the corporation to lay those same 
lands under water, over which they could not pass without compensation, by 
shutting up the natural or artificial channels by which they were previously 
drained, and that without paying for the damages thus occasioned. No such 
language is to be found in the act. . . . We cannot entertain the idea that the 
legislature will ever sanction the expropriation of, or injury to private prop
erty, without a just indemnity.149 

309 

The court refused to support the canal company's claim of immunity 
from damages, finding that private property owners were due proper in
demnity.150 The decision demonstrates concern with legislative authority 
and intent (Category 1), fairness (Category 2), and privileges, immunities, 
and responsibilities, (Category 4).151 The Louisiana Supreme Court thus 
established a limit to the policy of offering protection to those developing 
modes of transportation in the state.152 The court recognized the impor
tance of transportation, but did not believe it should override the rights of 
property owners.153 

v. CONCLUSIONS 

This review of various state supreme court decisions from the Jackso
nian decade offers a revealing picture of the condition of state transporta
tion policy within society and judicial institutions of the early years of the 
American republic. While the six state supreme courts were presented 
with relatively few transportation related cases during this period, their 
decisions, as demonstrated by the cases discussed, address a variety of 
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tation policy. Most of the cases deal with highways. However, canal and 
railroad issues were also considered. The decisions reveal that the state 
supreme courts were generally supportive of the transportation boom of 
the period. Nonetheless, the courts also set limits on the business of 

149. [d. at 86-87. 
150. [d. at 87-88. 
151. See id. at 86-87; see also supra text accompanying note 3l. 
152. See Maire, 11 La. at 86-87. 
153. See id. at 86-87. 

2005] Transportation Policy in the Jacksonian Decade 

proprietors, without regard to their rights. . . . Nothing but the most clear 
and unequivocal language could induce us to suppose, that the legislature 
intended at the same time to authorize the corporation to lay those same 
lands under water, over which they could not pass without compensation, by 
shutting up the natural or artificial channels by which they were previously 
drained, and that without paying for the damages thus occasioned. No such 
language is to be found in the act. . . . We cannot entertain the idea that the 
legislature will ever sanction the expropriation of, or injury to private prop
erty, without a just indemnity.149 

309 

The court refused to support the canal company's claim of immunity 
from damages, finding that private property owners were due proper in
demnity.150 The decision demonstrates concern with legislative authority 
and intent (Category 1), fairness (Category 2), and privileges, immunities, 
and responsibilities, (Category 4).151 The Louisiana Supreme Court thus 
established a limit to the policy of offering protection to those developing 
modes of transportation in the state.152 The court recognized the impor
tance of transportation, but did not believe it should override the rights of 
property owners.153 

v. CONCLUSIONS 

This review of various state supreme court decisions from the Jackso
nian decade offers a revealing picture of the condition of state transporta
tion policy within society and judicial institutions of the early years of the 
American republic. While the six state supreme courts were presented 
with relatively few transportation related cases during this period, their 
decisions, as demonstrated by the cases discussed, address a variety of 
policy issues regarding the operation and maintenance of the transporta
tion systems of the day. These case decisions describe the issues, the res
olutions reached by the courts and the rationales used to explain the 
results. As a consequence, these decisions, often notably mundane in ba
sic subject matter, offer a unique picture of Jacksonian society as well as 
the everyday transportation disputes of the times. Further, they are indic
ative of the role of state supreme courts in the development of transpor
tation policy. Most of the cases deal with highways. However, canal and 
railroad issues were also considered. The decisions reveal that the state 
supreme courts were generally supportive of the transportation boom of 
the period. Nonetheless, the courts also set limits on the business of 

149. [d. at 86-87. 
150. [d. at 87-88. 
151. See id. at 86-87; see also supra text accompanying note 3l. 
152. See Maire, 11 La. at 86-87. 
153. See id. at 86-87. 



HeinOnline -- 32 Transp. L.J. 310 2004-2005

310 Transportation Law Journal [Vol. 32:285 

transportation-particularly in situations where the public and private in
terests were at odds. 

Supportive transportation rulings are found in a number of the deci
sions cited previously. For example, in Bates, the Ohio Supreme Court 
recognized the important public interest value of road construction.154 In 
Buncombe Turnpike, the North Carolina Supreme Court recognized that 
an expectation of compensation is part of the road making process at the 
private turnpike level. I55 The Massachusetts Supreme Court offered 
broad support for turnpikes. For instance, in Tucker, the court found au
thority for extensive turnpike activities.156 In Wilkinson, the court af
forded a turnpike the same nuisance protection of a public highway 
project, equating the construction effort to that of a public highway.157 
Similarly, in Parks, the Massachusetts Supreme Court held that a street 
that serves the public is public, regardless of its funding source.158 

On the other hand, the supreme court decisions of the Jacksonian 
decade also set some limitations on the transportation activities. For ex
ample, in Baker, the Massachusetts Supreme Court limited a turnpike 
company's right to collect tolls from a relocated toll-gate.159 In Cobb, the 
same court applied privity requirements strictly and denied a turnpike 
company's claim that it had a grant to use certain property.160 In Yale, 
the Massachusetts Supreme Court again found against a turnpike com
pany, holding that turnpikes are liable for damages even if they are not at 
fault or negligent.161 The Louisiana Supreme Court also held a transpor
tation company liable in Mabire, a case in which a canal company at
tempted to avoid damage payments.162 The court insisted on clear 
legislative authority for such a limitation on citizen protections.163 Fi
nally, the Pennsylvania Supreme Court upheld a limit to turnpike author
ity with regard to local planning for the public good in In re 
Kensington. 164 

With respect to the larger transportation related issues of the day, 
the actual decisions of the courts clearly show that these courts en
couraged the Transportation Revolution. As can be seen by the state su
preme courts' open recognition of the five framework categories, the 

154. Bates, 5 Ohio at 118-20. 
155. Buncombe Tpk., 15 N.C. at 464-67. 
156. See Tucker, 26 Mass. (9 Pick.) at 111-13. 
157. Wilkinson, 33 Mass. (16 Pick.) at 176-77. 
158. Parks, 25 Mass. (8 Pick.) at 231-33. 
159. Baker, 34 Mass. (17 Pick.) at 434. 
160. Cobb, 35 Mass. (18 Pick.) at 345-46. 
161. Yale, 35 Mass. (18 Pick.) at 359. 
162. Mabire, 11 La. at 85. 
163. [d. at 87. 
164. In re Kensington, 2 Rawle at 448-49. 
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disputes in the cases raised the central questions that accompanied the 
development of a modern transportation civilization. The courts' deci
sions demonstrate a day to day familiarity with the core transportation 
framework issues identified by Harry Scheiber: allocation of responsibili
ties; prioritizing the goals of practicality versus fairness; financing; privi
leges, immunities and responsibilities; and legal considerations.165 The 
state supreme courts that raised these issues were, in fact, a significant 
part of the development of a national transportation policy. This was a 
policy that supported the Transportation Revolution - a revolution of vi
tal importance to the new nation. 

These case decisions suggest that, while the state supreme courts of 
the Jacksonian decade were presented with a limited number of transpor
tation related cases, they played a role in shaping the transportation poli
cies of the times. In particular, the courts were supportive of 
transportation companies. However, this support appears to have been 
based on a concern for the public interest in transportation rather than a 
concern for the private business interests of the companies.166 The deci
sions of these courts offered benefits to the transportation companies 
while at the same time limiting some of their actions, upholding their lia
bility for most damage situations, and remaining mindful of just compen
sation claims from private landowners. It is noteworthy that almost all of 
these cases from the six different state supreme courts involved an effort 
by the courts to square the needs of society with existing legislative trans
portation policy. These decisions reveal a developing policy that was the 
product of the courts as well as legislators, executives and business 
entrepreneurs. 

As indicated by this study, Scheiber's five framework categories 
were often key aspects to transportation related litigation in the states' 
courts. These general categories of issues, as presented in the specific 
disputes brought to the state supreme courts in litigation, highlight the 
state level transportation policy development of the Jacksonian decade. 
In addressing the often routine disputes between landowner and trans
portation entrepreneur, the courts necessarily faced the core transporta
tion policy issues of the times: who has the authority to regulate 
transportation (Category 1); what is fair (Category 2); who pays (Cate
gory 3); who is responsible for what (Category 4); and what is the law 
(Category 5). The framework issues provide a means to examine the re-

165. Scheiber, supra note 27, at 18. 
166. See generally William 1. Novak, The People's Welfare: Law and Regulation in Nine

teenth·Century America, in TRANSPORTATION AND THE EALY NATION, PAPERS PRESENED AT AN 
INDIANA AMERICAN REVOLUTION BICENTENNIAL SYMPOSIUM (1982) (exploring in detail the 
concern for the public interest in transportation as opposed to the private interests of the 
companies). 
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sponses as revealed in the words of the decisions of the state supreme 
courts of the period. 

Hopefully, this brief examination of transportation related state su
preme court decisions from the Jacksonian decade offers some insight 
into what issues were brought to the courts as well as how those issues 
were addressed. The disputes were generated by a society caught up in 
rapidly changing times. They were based on clashes grounded in the tran
sition towards new modes of transportation and the regulatory policies 
needed to ensure the public's welfare. The courts responded by reaching 
decisions that attempted to resolve the conflicting tensions of the times. 
In addition to dispute resolution, the courts' decisions also reflected soci
ety at large. Study of the written records of the resolutions and rationales 
of the judges in these cases serves as a useful framework for understand
ing the judiciary as well as changes within American society in general at 
that time. As this study shows, the state supreme courts of the Jacksonian 
decade were players in the phenomenon of change known as the Ameri
can Transportation Revolution. 
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The 1-70 Mountain Corridor Expansion Project: 
Does the Department of Transportation Act of 

1966 Apply? 

Megan A. Yahr* 

I. INTRODucnON 

The Colorado Department of Transportation ("C-DOT") intends to 
widen the Interstate 70 ("1-70") mountain corridor both in Dowd Canyon 
and from the Eisenhower-Johnson Memorial Tunnels to Floyd Hill.1 The 
proposed project will take fifteen years to complete, from 2010 to 2025,2 
and involves widening thirty-seven miles of highway from four to six 
lanes.3 Improvements will also be made to parts of 1-70 that are located 
outside of the expansion area.4 The project's purpose is to increase the 

* J.D. Candidate, May 2006, University of Denver Sturm College of Law. 
1. See COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR 

DRAFT PROGRAMMATIC ENVTL. IMPA= STATEMENT (PElS), EXECUTIVE SUMMARY, at ES-3 
(2004) [hereinafter DRAFT PElS EXECUTIVE SUMMARY], available at http://www.i70mtncorridor. 
cornlWebreadyIPEIS/OO_Executive_Summary.pdf (last visited Jan. 14, 2006). 

2. [d. at ES-41. 
3. See id. at ES-3 ("Termini of Project Alternatives" figure and index shows that the pro

ject will expand 1-70 from mileposts 169 to 172 and from 214 to 248). 
4. See, e.g., COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR 

DRAFT PROGRAMMATIC ENVTL. IMPA= STATEMENT (PElS), 3.16 SE=ION 4(f) EVALUATION, at 
3.16-3 (2004) [hereinafter DRAFT PElS SE=ION 4(f) EVALUATION], available at http:// 
www.i70mtncorridor.comlWebready/PEIS/3.16_Section_ 4CEvaluation.pdf (last visited Jan. 14, 
2006) ("Upgrades to the Glenwood Springs westbound off-ramp are required due to traffic con
gestion onto 1-70. Upgrade requirements include lengthening and widening the ramp."). 
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capacity of the corridor, improve accessibility, increase mobility, and de
crease congestion.5 

Naturally, a project of this magnitude will have many repercussions. 
The expansion will undoubtedly affect travelers, residents along the 1-70 
corridor, business activities, nearby properties, the natural environment, 
and wildlife. Additionally, some of these impacts implicate protective 
statutes including section 4(f) of the Department of Transportation Act of 
1966.6 

In Part I, this Article will discuss the history and policy behind sec
tion 4(f). Part II summarizes the Act's statutory requirements, while Part 
III examines the case law and regulatory interpretations of use, the pri
mary determinant of whether section 4(f) applies to a project. Part IV of 
this Article provides a cursory list of the protected resources located in 
the vicinity of the 1-70 corridor. Part V discusses the projected adverse 
impacts that C-DOT recognizes in its preliminary study of the effects of 
the proposed, six-lane highway facility. Finally, in Part VI, this Article 
asserts that the 1-70 expansion project will use protected resources under 
the statute. As a consequence, section 4(f) applies, forcing the considera
tion of route and means-of-transportation alternatives? Furthermore, if 
one or more of the alternatives satisfies section 4(f)'s qualifications, C
DOT must facilitate construction of a qualifying alternative in lieu of the 
proposed project.8 

5. DRAFT PElS EXECUTIVE SUMMARY, supra note 1, at ES-l. 
6. See Department of Transportation Act of 1966, 49 U.S.c. § 1653(f) (1966) (current ver

sion at 49 U.S.c. § 303 (2000»; see also 23 U.S.c. § 138 (2000). The text of 49 U.S.c. § 303 
provides in pertinent part: 

[d. 

(a) It is the policy of the United States Government that special effort should be made 
to preserve the natural beauty of the countryside and public park and recreation lands, 
wildlife and waterfowl refuges, and historic sites. (b) The Secretary of Transportation 
shall cooperate and consult with the Secretaries of the Interior, Housing and Urban 
Development, and Agriculture, and with the States, in developing transportation plans 
and programs that include measures to maintain or enhance the natural beauty of lands 
crossed by transportation activities or facilities. (c) ... The Secretary may approve a 
transportation program or project ... requiring the use of publicly owned land of a 
public park, recreation area, or wildlife and waterfowl refuge of national, State, or local 
significance, or land of an historic site of national, State, or local significance (as deter
mined by the Federal, State, or local officials having jurisdiction over the park, area, 
refuge, or site) only if: (1) there is no prudent and feasible alternative to using that 
land; and (2) the program or project includes all possible planning to minimize harm to 
the park, recreation area, wildlife and waterfowl refuge, or historic site resulting from 
the use. 

7. See 49 U.S.C. § 303(c) (providing that "[tJhe Secretary may approve a transportation 
program or project ... only if (1) there is no prudent and feasible alternative to using that land; 
and (2) the program or project includes all possible planning to minimize harm .... " (emphasis 
added». 

8. See id. (providing that "[tJhe Secretary may approve a transportation program or pro-
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II. BACKGROUND 

Two competing policies pervade federally funded roadway construc
tion: (1) encouraging the development and improvement of interstate and 
state roadway systems and (2) protecting parklands and historic re
sources.9 Naturally, the establishment of the federal highway aid pro
gram in 1916 and subsequent statutes aimed at creating a strong national 
highway system favored roadway construction. lO These early laws had 
little or no consideration of the environment and historic properties.!l 
As a result, the unbridled construction of thousands of miles of paved 
roadways led to massive destruction of public resources that can never be 
replaced.12 

Preserving park lands and historic resources first became a considera
tion in the routing and funding of roadway projects in the 1960s with the 
following federallegislation: l3 section 4(f),l4 the National Historic Pres
ervation Act of 1966,15 the Federal Aid Highway Act of 1968,16 and the 
National Environmental Policy Act of 1969 ("NEPA").n These 
landmark statutes responded to increasing public concern for the preser
vation of the country's natural splendor and historic legacy.lS 

Section 4(f) declares as national policy the making of a "special ef
fort" to preserve the nation's remaining parklands and historic re
sources.19 This policy applies to proposed roadway construction and 
improvement projects that are funded by federal money distributed by 
the Federal Highway Administration ("FHWA"), pursuant to the Federal 
Aid Highway Act of 1968.20 While NEPA dictates the procedure for fed
erally funded construction projects affecting public resources?1 section 

ject ... only if: (1) there is no prudent and feasible alternative to using that land; and (2) the 
program or project includes all possible planning to minimize harm .... "). 

9. Barbara Miller, Comment, Department of Transportation's Section 4(f): Paving the Way 
Toward Preservation, 36 AM. U. L. REV. 633, 633-36 (1987). 

10. Id. at 633-35 (citing and discussing the Act of July 11, 1916, ch. 241, 39 Stat. 355 (1916), 
the 1944 Congressional chartering of the Interstate Highway System, and subsequent statutes 
that were established to enable highway projects). 

11. Id. at 634 (citations omitted). 
12. Id. at 634-35. 
13. Id. at 635-36 (citations omitted). 
14. 49 U.S.c. § 1653(f) (current version at 49 U.S.c. § 303). 
15. National Historic Preservation Act of 1966, 16 U.S.c. § 470 (2000). 
16. See generally Federal Aid Highway Act of 1968, 23 U.S.C. §§ 101-156 (2000). 
17. See generally National Environmental Policy Act of 1969, 42 U.S.c. §§ 4331-4335 

(2000). 
18. Miller, supra note 9, at 638-39. 
19. Id. at 639; 39 AM. JUR. 20 Highways, Streets, and Bridges § 57 (2004). 
20. See 23 U.S.c. §§ 101(d), 138. 
21. See 42 U.S.c. § 4332 (setting forth the procedural requirements federal agencies must 

follow in order to promote the national policy of protecting the human and natural 
environments). 
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As a result, the unbridled construction of thousands of miles of paved 
roadways led to massive destruction of public resources that can never be 
replaced.12 

Preserving park lands and historic resources first became a considera
tion in the routing and funding of roadway projects in the 1960s with the 
following federallegislation: l3 section 4(f),l4 the National Historic Pres
ervation Act of 1966,15 the Federal Aid Highway Act of 1968,16 and the 
National Environmental Policy Act of 1969 ("NEPA").n These 
landmark statutes responded to increasing public concern for the preser
vation of the country's natural splendor and historic legacy.lS 

Section 4(f) declares as national policy the making of a "special ef
fort" to preserve the nation's remaining parklands and historic re
sources.19 This policy applies to proposed roadway construction and 
improvement projects that are funded by federal money distributed by 
the Federal Highway Administration ("FHWA"), pursuant to the Federal 
Aid Highway Act of 1968.20 While NEPA dictates the procedure for fed
erally funded construction projects affecting public resources?1 section 

ject ... only if: (1) there is no prudent and feasible alternative to using that land; and (2) the 
program or project includes all possible planning to minimize harm .... "). 

9. Barbara Miller, Comment, Department of Transportation's Section 4(f): Paving the Way 
Toward Preservation, 36 AM. U. L. REV. 633, 633-36 (1987). 

10. Id. at 633-35 (citing and discussing the Act of July 11, 1916, ch. 241, 39 Stat. 355 (1916), 
the 1944 Congressional chartering of the Interstate Highway System, and subsequent statutes 
that were established to enable highway projects). 

11. Id. at 634 (citations omitted). 
12. Id. at 634-35. 
13. Id. at 635-36 (citations omitted). 
14. 49 U.S.c. § 1653(f) (current version at 49 U.S.c. § 303). 
15. National Historic Preservation Act of 1966, 16 U.S.c. § 470 (2000). 
16. See generally Federal Aid Highway Act of 1968, 23 U.S.C. §§ 101-156 (2000). 
17. See generally National Environmental Policy Act of 1969, 42 U.S.c. §§ 4331-4335 

(2000). 
18. Miller, supra note 9, at 638-39. 
19. Id. at 639; 39 AM. JUR. 20 Highways, Streets, and Bridges § 57 (2004). 
20. See 23 U.S.c. §§ 101(d), 138. 
21. See 42 U.S.c. § 4332 (setting forth the procedural requirements federal agencies must 

follow in order to promote the national policy of protecting the human and natural 
environments). 
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4(f) is substantive. It provides the Secretary of Transportation with ex
plicit instruction of what considerations to make when the projected im
pacts use certain public resources.22 If a project fails to meet section 
4(f)'s requirements, it is ineligible to receive federal funding. 23 

Section 4(f)'s purpose, as interpreted by the Supreme Court of the 
United States in Citizens to Preserve Overton Park v. Volpe, is to protect 
certain types of public lands from destruction caused by federally funded 
roadway projects except in very unusual circumstances.24 Because the 
statute's legislative history is ambiguous,25 the Court determined that the 
underlying intent of the statute is ascertainable through an analysis of its 
language.26 The preservation of public lands is of "paramount impor
tance" when considered against projected cost and community disruption 
caused by the construction of a project's alternatives.27 Therefore, cost 
and community disruption must reach "extraordinary magnitudes" in or
der to prevail over the preservation of public lands.28 

III. STATUTORY OVERVIEW OF SEGrION 4(F) 

Before inquiring into whether a proposed project satisfies the re
quirements of section 4(f), three threshold criteria must be met in order 
for the statute to apply. First, the project must directly or indirectly use29 

certain types of land.30 Second, the land used must be public land that is 
utilized for at least one of the following purposes: park, recreation, wild
life or waterfowl refuge, or historic site.31 Third, the public land must 

22. See 49 U.S.c. § 303(c)(I), (2) (mandating that if a project uses protected lands, the 
Secretary must consider feasible and prudent alternatives to the use of such lands and must 
ensure that the project seeks to minimize harm to such lands). 

23. [d. § 303(c); see also Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402, 411 (1971), 
abrogated in part by Califano v. Sanders, 430 U.S. 99, 101 (1977). 

24. Overton Park, 401 U.S. at 411-13 & n.29 (citations omitted). 
25. [d. at 413 n.29 (citing the disagreement between the Legislative Committee's view of the 

statute as merely a "general directive" to the Secretary, allowing for broad discretion, and the 
view of the Senate Committee emphasizing the Secretary's limited authority) (citations omitted). 

26. [d. ("Because of this ambiguity it is clear that we must look primarily to the statutes 
themselves to find the legislative intent."). 

27. [d. at 412-13 ("Congress clearly did not intend that cost and disruption of the commu
nity were to be ignored by the Secretary. But the very existence of the statutes indicates that 
protection of parkland was to be given paramount importance."). 

28. [d. at 413 ("The few green havens that are public parks were not to be lost unless there 
were truly unusual factors present in a particular case or the cost or community disruption result
ing from alternative routes reached extraordinary magnitudes."). 

29. 49 U.S.c. § 303. 
30. La. Envtl. Soc'y v. Coleman, 537 F.2d 79, 84-85 (5th Cir. 1976) (holding that section 4(f) 

applied to the project but there were no feasible or prudent alternatives to the use of parkland) 
(citations omitted). 

31. 49 U.S.c. § 303; Michael J. Kaplan, Annotation, Construction and Application of § 4(f) 
of Department of Transportation Act of 1966 (49 U.S. CA. § J653(f)), as Amended, and § J8(a) of 
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have national, state, or local significance.32 If these criteria are met, the 
Secretary of Transportation must conduct a section 4(f) evaluation of the 
proposed roadway project, which requires a study of alternatives and 
strategies to minimize harm to protected land.33 Section 4(f) requires 
that the Secretary of Transportation disapprove funding to a proposed 
project unless: (1) "no prudent and feasible alternatives" to the use of the 
protected land exist and (2) all possible designing and planning has been 
conducted in an effort to minimize harm to the protected land.34 Summa
ries of these requirements and the applicable standard of review for sec
tion 4(f) claims follow. 

A. "FEASIBLE AND PRUDENT ALTERNATIVES" 

Once it has been determined that a project will use a protected re
source, section 4(f) requires the FHWA to determine whether there are 
feasible and prudent alternatives to the use of the land; if there are, the 
project must adopt one of the alternatives.35 Since enactment of section 
4(f), the FHWA promulgated 23 C.F.R. § 771.135 to address application 
of the statute.36 However, section 771.135 provides little guidance con
cerning the meanings of the terms "feasible" and "prudent."37 Therefore, 
case law constitutes the vast majority of this body of jurisprudence. 

1. "Feasible" 

"An alternative is infeasible only if a proposed project cannot be 
constructed as a matter of sound engineering."38 This definition was 
adopted by the United States Supreme Court in Overton Park,39 and has 
become the universal method of determining feasibility.4o Because few 
designs are technically infeasible, the majority of section 4(f) disputes fo
cus on whether an alternative is prudent.41 

Federal Aid Highway Act of 1968 (23 u.s.c.A. § 138) Requiring Secretary of Transportation to 
Determine that All Possible Planning for Highways has been Done to Minimize Harm to Public 
Park and Recreation Lands, 19 A.L.R. FED. 90 (2004). 

32. 49 U.S.c. § 303. 
33. 23 C.F.R. § 771.135(i) (2005); Kaplan, supra note 31, § 2(a). 
34. 49 U.S.c. § 303(c). 
35. 1d.; Andrea C. Ferster & Elizabeth S. Merritt, Legal Tools for Fighting Freeways and 

Saving Historic Roads, 14 F. J. 32, 39 (2000). 
36. 23 C.F.R. § 771.135. 
37. See id. § 771.135(a)(I)(i) (requiring that protected lands may not be used unless there 

are no prudent or feasible alternatives, but failing to explain the definitions of "feasible" and 
"prudent"). 

38. Ferster & Merritt, supra note 35, at 39; Overton Park, 401 U.S. at 411. 
39. Overton Park, 401 U.S. at 411. 
40. See, e.g., Ferster & Merritt, supra note 35, at 39; Kaplan, supra note 31, § 10 (citing 

Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402, 411 (1971». 
41. Ferster & Merritt, supra note 35, at 39. 
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2. "Prudent" 

Section 771.135 does little to explain the meaning of the term "pru
dent."42 The regulation does, however, adopt language from the Su
preme Court's opinion in Overton Park.43 The case involved a proposed 
segment of interstate highway that would have been constructed through 
a city park in Memphis, Tennessee, destroying a portion of the land.44 

The Secretary of Transportation asserted that the determination of 
whether an alternative is prudent involved a "wide-ranging balancing of 
competing interests," weighing the detriment caused against the cost of 
alternative routes, community disruption, safety considerations, and 
other factors.45 

However, the Supreme Court rejected this approach, stating that if 
the Secretary's balancing test was what Congress had intended, the test 
would always significantly weigh in favor of using public lands, making 
the statute meaningless.46 Public lands are generally the cheapest lands 
to acquire, and use of public lands allows for minimal community disrup
tions.47 Rather, section 4(f) contemplates that while cost, safety, and 
community disruptions are not negligible factors, they should not be on 
an "equal footing" with the preservation of protected resources.48 The 
Court emphasized that protection of parkland is of "paramount imp or
tance,"49 and section 4(f) imposes a "plain and explicit bar" on the con
struction of roadways that use protected resources.50 Therefore, 
exceptions to this bar should only be made in truly unusual situations.51 

Overton Park, thus, affirmed an overriding concern for the preserva
tion of protected lands, which is the foundation of section 4(f), in stating 
that "[s]upporting information must demonstrate that there are unique 
problems or unusual factors involved in the use of alternatives that avoid 

42. See 23 C.F.R. § 771.135(a)(1)(i) (providing that protected lands may not be used unless 
there are no prudent or feasible alternatives, but failing to explain the definitions of "feasible" 
and "prudent"). 

ld. 

43. Overton Park, 401 U.S. at 413. The Court states, 
The few green havens that are public parks were not to be lost unless there were truly 
unusual factors present in a particular case or the cost or community disruption result
ing from alternative routes reached extraordinary magnitudes. If the statutes are to 
have any meaning, the Secretary cannot approve the destruction of parkland unless he 
finds that alternative routes present unique problems. 

44. ld. at 406. 
45. /d. at 411. 
46. ld. at 412. 
47. ld. 
48. ld. 
49. ld. at 412-13. 
50. ld. at 411. 
51. ld. 
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[protected] properties or that the cost, social, economic, and environmen
tal impacts, or the community disruption resulting from such alternatives 
reach extraordinary magnitudes."52 This weighted balancing test, al
lowing protected resources considerable deference, is the standard that 
must be implemented to determine whether an alternative is prudent.53 

Since the Overton Park case, many of the lower federal courts have 
failed to follow the Supreme Court's stringent directives.54 Post-Overton 
Park cases appear to employ a more forgiving approach concerning the 
alleged imprudence of alternatives.55 For example, courts have found 
"unique problems" extant in common highway conditions, such as traffic 
and congestion, whether existing or merely predicted.56 

B. "ALL POSSIBLE PLANNING TO MINIMIZE HARM" 

Even if no feasible and prudent alternatives exist, a roadway con
struction or improvement project can still violate section 4(f). Under sec
tion 4(f), the FHWA must undertake "all possible planning to minimize 
harm" to protected resources before the Secretary of Transportation can 
approve a project.57 This inquiry, which strengthens protection of section 
4(f) resources, is triggered when a project and its proposed alternatives 
use a protected resource.58 Section 771.135 does not provide guidance of 

52. 23 C.F.R. § 771.135(a)(2) (emphasis added). 
53. Miller, supra note 9, at 643. 
54. See Stephen H. Burrington, Restoring the Rule of Law and Respect for Commllnities in 

Transportation, 5 N.Y.U. ENVTL. L.J. 691, 712-15 (1996) (citations omitted). 
55. [d.; see, e.g., Comm. to Pres. Boomer Lake Park v. Dep't of Transp., 4 F.3d 1543, 1548-

53 (10th Cir. 1993) (upholding the district court's grant of summary judgment and determination 
that alternatives were imprudent because they failed to accommodate the project's purposes of 
eliminating congestion, accommodating projected traffic needs, increasing safety, and decreasing 
fire department response times. Alternatives also presented "unique problems" because of 
higher road user costs and higher construction costs.); Druid Hills Civic Ass'n v. Fed. Highway 
Admin., 772 F.2d 700, 715-16 (11th Cir. 1985) (holding that a no-build alternative's failure to 
fUlfill a project's purpose provided reasonable grounds to conclude that the alternative was im
prudent (emphasis added»; Stop H-3 Ass'n v. Dole, 740 F.2d 1442, 1455-58 (9th Cir. 1984) 
(citing Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402, 411-13 (1971) in holding that a no
build alternative is not imprudent due to the mere fact that it failed to satisfy projected traffic 
needs); see also La. Envtl. Soc'y, 537 F.2d at 85 (holding that a ten-year delay resulting from the 
rejection of a project did not present a "unique problem"). The Ninth Circuit in Stop H-3, citing 
Overton Park as authority, stated, 

The mere fact that a "need" for a highway has been "established" does not prove that 
not to build the highway would be "imprudent" under Overton Park. To the contrary, 
it must be shown that the implications of not building the highway pose an "unusual 
situation," are "truly unusual factors," or represent cost or community disruption 
reaching "extraordinary magnitudes." 

Stop H-3, 740 F.2d at 1455 n.2l. 
56. Burrington, supra note 54, at 713-14. 
57. 49 U.S.c. § 303(c)(2). 
58. Miller, supra note 9, at 643-44; see, e.g., Citizens to Pres. Wilderness Park, Inc. v. Ad

ams, 543 F. Supp. 21, 28-29 (D. Neb. 1981) (failing to demonstrate that the Secretary's action in 
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the requirements of this second course of examination. 59 
The lower federal courts have discussed what it means to undertake 

all possible planning to minimize harm.60 Minimizing harm requires a 
weighing of total harm created by each alternative and choosing the one 
alternative that creates the least harm.61 If an alternative does not mini
mize harm to a protected resource, the Secretary of Transportation does 
not have to accept it in lieu of the proposed project and is free to choose 
from "equal damage alternatives."62 

What makes an alternative imprudent is not relevant to determining 
whether an alternative would minimize harm to the value of protected 
land.63 However, if an alternative that does minimizes harm is also im
prudent, the Secretary is not required to consider it as a viable alternative 
to the project.64 Therefore, if one alternative minimizes harm above all 
others, the Secretary can only reject that alternative it if is infeasible, im
prudent, or presents truly unusual factors.65 In addition, this line of evalu
ation considers the mitigation measures of the project and its alternatives 
that reduce adverse impacts.66 

The "all possible planning to minimize harm" line of questioning was 
clearly intended to provide an additional safeguard for protected re
sources.67 However, in practice, most of the lower federal courts have 
been reluctant to overturn the Secretary of Transportation's finding that 
all possible planning to minimize harm has occurred.68 On the one hand, 
this may indicate a trend toward deference to the Secretary's choice 
among alternatives that use a protected resource.69 On the other hand, 
the trend may indicate the Department of Transportation's improved so
phistication in planning methodology, ensuring that every alternative uses 
the protected resource in question, therefore, enabling the Secretary to 
select the proposed project,7o 

taking parkland over alternatives was not "arbitrary, capricious, an abuse of discretion, or other
wise contrary to law"). 

59. See 23 C.F.R. § 771.135(a)(1)(ii) (providing the requirement of undergoing "all possible 
planning to minimize harm," but not explaining what this entails). 

60. See, e.g., La. Envtl. Soc'y, 537 F.2d at 86. 
61. [d. 

62. [d. 
63. [d. 
64. [d. 
65. [d. 
66. Miller, supra note 9, at 644. 
67. [d. at 643. 
68. Fred P. Bosselman, Land Use Planning Requirements of Selected Federal Statutes, C750 

A.L.I.-A.B.A. 547, 563 (1992). 
69. [d. 
70. [d. 
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C. STANDARD OF REVIEW 

The United States Supreme Court in Overton Park determined that 
judicial review is available for alleged violations of section 4(f) and set 
forth the applicable standard of review.71 The Court stated that because 
the language of section 4(f) provides "clear and specific directives," the 
Secretary of Transportation's decision is subject to judicial review.72 The 
Secretary's decision is not an action "committed to agency discretion."73 

Having established judicial review, the Overton Park Court looked 
to the Administrative Procedure Act ("APA") to determine the applica
ble standard of review.74 According to section 706(2)(A) of the APA, a 
reviewing court must set aside an agency's action if it was "arbitrary, ca
pricious, an abuse of discretion, or otherwise not in accordance with law," 
or if the action failed to satisfy statutory, procedural, or constitutional 
mandates.75 

The Court further stated that although the Secretary's decision is en
titled to a "presumption of regUlarity," the presumption should not 
"shield his action from a thorough, probing, in-depth review."76 Such a 
review consists of three basic inquiries. First, a reviewing court must de
termine "whether the Secretary acted within the scope of his authority."77 
The Court noted that section 4(f)'s "clear and specific directives"78 only 
permit the Secretary to make a small range of choices.79 A reviewing 
court must decide whether the Secretary's decision is reasonably within 
this limited range, considering specific facts of the case.80 Second, a re
viewing court must establish whether the Secretary's actual decision is 
not "arbitrary, capricious, an abuse of discretion, or otherwise not in ac
cordance with law," as required by the APA section 706(2).81 The Over-

71. Overton Park, 401 U.S. at 410-14 (citations omitted), abrogated in part by Califano v. 
Sanders, 430 U.S. 99, 101 (1977). 

72. Id. at 410-11. 
73. Id at 410. 
74. Id. at 413 (citing 5 U.S.C. § 706 (1964». 
75. Id. at 414 (citing 5 U.S.c. § 706(2)(A) (1964». 
76. Id. at 415. 
77. Id. (citing Schilling v. Rogers 363 U.S. 666,676-77,680 (1960». 
78. Id. at 411. 
79. Id. at 416. 
80. Id. The Court in Overton Park noted two sub-issues within the first inquiry: "whether 

the Secretary properly construed his authority to approve the use of parkland as limited to situa
tions where there are no feasible alternative routes or where feasible alternative routes involve 
uniquely difficult problems[,l" and whether "the Secretary could have reasonably believed that 
in this case there are no feasible [or prudent 1 alternatives or that alternatives do involve unique 
problems." Id. Further, in La. Envtl. Soc'y, the Fifth Circuit interpreted this line of inquiry to 
include a determination of whether the Secretary could have reasonably believed there was no 
use of Section 4(f) protected land. 537 F.2d at 83. 

81. Overton Park, 401 U.S. at 416 (quoting 5 U.S.C. § 706(2)(A». In addition, the Overton 
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ton Park Court recognized that to make this determination, a court must 
engage in a "searching and careful" inquiry into the relevant facts of a 
case, although, "the ultimate standard of review is a narrow one."82 Last, 
a reviewing court must determine "whether the Secretary's action fol
lowed the necessary procedural requirements" mandated by section 
4(f).83 

IV. USE: CASE LAW AND REGULATORY INTERPRETATIONS 

The mandates in section 4(f) that direct the FHWA to consider feasi
ble and prudent alternatives and planning to minimize harm only come 
into play upon the determination that a proposed project will use pro
tected resources.84 Thus, use of protected resources is the principal issue 
and the single determinant of whether section 4(f) applies to a project. 
Perhaps it is because this issue is of such primary importance, together 
with the ambiguity of the term use, that the Department of Transporta
tion promulgated section 771.135. The regulation facilitates a better un
derstanding of the term use under section 4(f).85 

Section 771.135(p) provides that use occurs when land is directly or 
constructively impacted, permanently or temporarily.86 The Supreme 
Court has never addressed which scenarios constitute use of protected 
resources. However, the lower federal courts have created a rich prece
dent, providing considerable guidance to the nebulous term. For example, 
the Ninth Circuit Court of Appeals in Adler v. Lewis recognized that "[a] 
site is considered 'used' whenever land from or buildings on the site are 
taken by the proposed project, or whenever the proposed project has sig
nificant adverse air, water, noise, land, accessibility, esthetic, or other en
vironmental impacts on or around the site, .... "87 

A. DIRECT USE 

Direct use of protected land and resources is not an issue in section 
4(f) arguments because it involves the actual taking of land, which is in
disputable. Simply, direct use arises when a program physically en
croaches into a boundary of protected land and permanently incorporates 

Park Court stated that in making the second inquiry, a reviewing court "must consider whether 
the decision was based on a consideration of the relevant factors and whether there has been a 
clear error of judgment." Id. (citations omitted). 

82. Id. 
83. Id. at 417. 
84. See 49 U.S.c. § 303. 
85. See 23 C.F.R. § 771.135(p) (providing examples of when use occurs). 
86. See id. 
87. Adler v. Lewis, 675 F.2d 1085, 1092 (9th Cir. 1982) (relying on Stop H-3 Ass'n v. Cole

man, 740 F.2d 1442 (9th Cir. 1984». 
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that land into a transportation facility.88 Regardless of how small or in
significant the encroachment, if it is permanent, section 4(f) protection 
applies.89 

B. CONSTRUCTIVE USE 

Section 4(f) also applies to constructive use. Constructive use occurs 
when a program indirectly impacts a protected resource.90 The concept 
of constructive use was a product of the federal courts' attempt to con
sider the text of section 4(f) in conjunction with the spirit of Overton 
Park.91 Relying on Overton Park's decision, which provides that the 
word use should be broadly construed, together with section 4(f)'s policy 
to protect certain lands and a presumption in favor of violation when use 
has occurred, a majority of courts have held that section 4(f) applies to 
constructive use.92 Promulgation of section 771.135 confirmed the major
ity opinion.93 

Section 771.135(p )(2) provides that constructive use arises when a 
"project's proximity impacts are so severe that the protected activities, 
features, or attributes that qualify a resource for protection under section 
4(f) are substantially impaired. "94 Section 771.135(p )(2) further provides 
that "[s]ubstantial impairment occurs only when the protected activities, 
features, or attributes of the resource are substantially diminished."95 
Thus, a key disparity between direct and constructive use is in the level of 
impact required to trigger section 4(f).96 Harm can be de minimus if it is 
the result of direct use; conversely, harm must be substantial if it results 
from constructive use.97 Section 771.135(p)(4) and (5) provide a non-ex
clusive list of what constitutes constructive use.98 The regulation recog-

88. See 23 C.F.R. § 771.135(p) (using the language "permanent incorporation" which means 
direct use); Ferster & Merritt, supra note 35, at 39. 

89. La. Envtl. Soc'y, 537 F.2d at 84 (recognizing that "[a)ny park use, regardless of the 
degree, invokes [section) 4(f)."). 

90. See 23 C.F.R. § 771.135(p)(2); La. Envtl. Soc'y, 537 F.2d at 85; Ferster & Merritt, supra 
note 35, at 39. 

91. See La. Envtl. Soc'y, 537 F.2d at 84 (discussing Citizens to Pres. Overton Park v. Volpe, 
401 U.S. 402 (1971) and section 4(f». 

92. Miller, supra note 9, at 637; see, e.g., La. Envtl. Soc'y, 537 F.2d at 84; Brooks v. Volpe, 
460 F.2d 1193, 1194 (9th Cir. 1972) (holding that plaintiffs successfully demonstrated that the 
project would use parkland, despite the fact that no land would actually be taken). 

93. See 23 C.F.R. § 771.135(p) (providing that use occurs "(iii) [w)hen there is a construc-
tive use of land."). 

94. ld. § 771.135(p )(2). 
95. ld. 
96. See Falls Rd. Impact Comm. v. Dole, 581 F. Supp. 678,693 (E.D. Wis. 1984). 
97. ld. (holding that the noise level was not "significant enough to constitute a constructive 

taking."). 
98. See 23 C.F.R. § 771.135(p)(4)-(5). 
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nizes five proximity effects as constructive: noise, adverse esthetic 
impacts, vibration, restricting access to protected land, and ecological in
trusions in wildlife or waterfowl refuges.99 However, the regulation ap
plies to all potential impacts of federally funded construction projects, 
specified and unspecified.lOo 

Case law illustrates the various scenarios falling within and outside 
of the regulatory boundaries. Courts have enunciated two basic stan
dards to determine whether protected land or resources have been con
structively used: (1) proximity of the harm to the protected area and (2) 
impairment of a resource's value, significance, or utility.lol Yet, even 
when individual impacts are not enough to constitute constructive use by 
these standards, a court may still conclude that a protected resource has 
been used if the cumulative effects of adverse impacts substantially im
pair the resource's utility.102 

For example, in Coalition Against a Raised Expressway, Inc. v. Dole, 
the Eleventh Circuit Court of Appeals held that a project's anticipated air 
pollution, noise, and adverse esthetics constructively used neighboring 
historic landmarks.103 In Coalition Against a Raised Expressway, the 
court examined a proposed raised freeway that would run in-between 
downtown Mobile, Alabama and the Mobile River.104 The facility would 
stand adjacent to several visual and historic landmarks.lo5 Referring to 
the nearness of the freeway to the landmarks, the court determined that 
the project's proximity effects constituted constructive use.106 The free
way would add to the number of vehicles passing alongside the protected 
properties, causing an increase in air pollution and noise levels substan
tially in excess of the Environmental Protection Agency's ("EPA") guide
lines.107 The freeway would also impair the view between downtown and 
the Mobile River, and debris from the freeway "would lessen the beauty 
of the architecture itself."108 The court noted that although, individually, 
the impacts may not rise to the level of use, the cumulative effect would 
significantly impair the utility of the protected sites.109 

99. Id. § 771.135(p)(4)(i)-(v). 
100. See id. § 771.135(p)(4)-(5). 
101. Miller, supra note 9, at 647 (citations omitted). 
102. See id. at 648. 
103. Coal. Against a Raised Expressway, Inc. v. Dole, 835 F.2d 803, 811-12 (11th Cir. 1988). 
104. Id. at 805. 
105. Id. 
106. Id. at 81l. 
107. Id. at 811-12 ("The final EIS predicts that the noise level for these properties would rise 

to between seventy-five and eighty decibels. This is substantially greater than the Environmen
tal Protection Agency's goal of fifty-five decibels.") (citations omitted). 

108. Id. at 812. 
109. Id. 

324 Transportation Law Journal [Vol. 32:313 

nizes five proximity effects as constructive: noise, adverse esthetic 
impacts, vibration, restricting access to protected land, and ecological in
trusions in wildlife or waterfowl refuges.99 However, the regulation ap
plies to all potential impacts of federally funded construction projects, 
specified and unspecified.lOo 

Case law illustrates the various scenarios falling within and outside 
of the regulatory boundaries. Courts have enunciated two basic stan
dards to determine whether protected land or resources have been con
structively used: (1) proximity of the harm to the protected area and (2) 
impairment of a resource's value, significance, or utility.lol Yet, even 
when individual impacts are not enough to constitute constructive use by 
these standards, a court may still conclude that a protected resource has 
been used if the cumulative effects of adverse impacts substantially im
pair the resource's utility.102 

For example, in Coalition Against a Raised Expressway, Inc. v. Dole, 
the Eleventh Circuit Court of Appeals held that a project's anticipated air 
pollution, noise, and adverse esthetics constructively used neighboring 
historic landmarks.103 In Coalition Against a Raised Expressway, the 
court examined a proposed raised freeway that would run in-between 
downtown Mobile, Alabama and the Mobile River.104 The facility would 
stand adjacent to several visual and historic landmarks.lo5 Referring to 
the nearness of the freeway to the landmarks, the court determined that 
the project's proximity effects constituted constructive use.106 The free
way would add to the number of vehicles passing alongside the protected 
properties, causing an increase in air pollution and noise levels substan
tially in excess of the Environmental Protection Agency's ("EPA") guide
lines.107 The freeway would also impair the view between downtown and 
the Mobile River, and debris from the freeway "would lessen the beauty 
of the architecture itself."108 The court noted that although, individually, 
the impacts may not rise to the level of use, the cumulative effect would 
significantly impair the utility of the protected sites.109 

99. Id. § 771.135(p)(4)(i)-(v). 
100. See id. § 771.135(p)(4)-(5). 
101. Miller, supra note 9, at 647 (citations omitted). 
102. See id. at 648. 
103. Coal. Against a Raised Expressway, Inc. v. Dole, 835 F.2d 803, 811-12 (11th Cir. 1988). 
104. Id. at 805. 
105. Id. 
106. Id. at 81l. 
107. Id. at 811-12 ("The final EIS predicts that the noise level for these properties would rise 

to between seventy-five and eighty decibels. This is substantially greater than the Environmen
tal Protection Agency's goal of fifty-five decibels.") (citations omitted). 

108. Id. at 812. 
109. Id. 



HeinOnline -- 32 Transp. L.J. 325 2004-2005

2005] Protective Statutes and the /-70 Mountain Co"idor 325 

Alternatively, in Citizen Advocates for Responsible Expansion, Inc. 
(I-CARE) v. Dole, the Fifth Circuit Court of Appeals held that esthetic 
impacts, alone, constituted constructive use. lto The proposed project 
would widen an existing highway running adjacent to an urban park and a 
historic building in Fort Worth, Texas.lll The project would expand the 
highway within five to twenty feet of the protected resources, and would 
create an "awning-like effect" upon the historic building, shading it and 
obstructing the view of its fac;ade.112 The court held that the program 
constructively used the protected sites, imposing an "uninviting" and "in
humane quality" upon the urban park.!13 The nearness of the highway 
would also "detract from [the] carefully conceived design" of the historic 
building.114 

In Brooks v. Volpe, the Ninth Circuit Court of Appeals established 
the constructive use doctrine.tIs The Brooks court determined that the 
proposed highway, which would encircle a public camping site in Wash
ington's Cascade Mountain Range, would use the site.n6 The court 
stated, "The word 'use' is to be construed broadly in favor of environ
mental statements in cases in which environmental impact appears to be a 
substantial question."117 Years later, in Stop H-3 Ass'n v. Dole, the Ninth 
Circuit impliedly held that constructive use resulted from a project's 
noise, pollution, and esthetic impacts. llB The proposed highway construc
tion project in Oahu, which would pass within 100 to 200 feet of an arche
ological landmark, would constitute a constructive use.119 The court 
observed that it was irrelevant that the archeological landmark (a petro
glyph rock) had been moved a few feet from its original location as it still 
formed the "basis of a historic site."120 

In Sierra Club v. United States Department of Transportation, the dis-

110. See Citizen Advocates for Responsible Expansion, Inc. (I-CARE) v. Dole, 770 F.2d 423, 
436, 441-42 (5th Cir. 1985) (stating that the highway would give the park an "uninviting" and 
"inhumane quality" as well as create an "awning-like effect" to an adjacent building). 

111. [d. at 426-27. 
112. [d. at 427. 
113. [d. at 435, 441-42. 
114. [d. at 435-36. 
115. See Brooks, 460 F.2d at 1194 (relying on Citizens to Pres. Overton Park v. Volpe, 401 

U.S. 402 (1971) in determining that the term use is to be broadly construed); Miller, supra note 9, 
at 647 (providing that "the Ninth Circuit first established the constructive use doctrine in Brooks 
v. Volpe."). 

116. Brooks, 460 F.2d at 1194. 
117. [d. (citing Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402 (1971». 
118. See Stop H-3, 533 F.2d at 445 (holding that the archaeological site, and "its immediate 

environs, qualify for protection under section 4(f)" and citing Brooks v. Volpe, 460 F.2d 1193, 
1194 (9th Cir. 1972) in concluding that the proposed highway would use land from the nearby 
archeological site). 

119. [d. at 439, 445. 
120. [d. at 445. 
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110. See Citizen Advocates for Responsible Expansion, Inc. (I-CARE) v. Dole, 770 F.2d 423, 
436, 441-42 (5th Cir. 1985) (stating that the highway would give the park an "uninviting" and 
"inhumane quality" as well as create an "awning-like effect" to an adjacent building). 

111. [d. at 426-27. 
112. [d. at 427. 
113. [d. at 435, 441-42. 
114. [d. at 435-36. 
115. See Brooks, 460 F.2d at 1194 (relying on Citizens to Pres. Overton Park v. Volpe, 401 

U.S. 402 (1971) in determining that the term use is to be broadly construed); Miller, supra note 9, 
at 647 (providing that "the Ninth Circuit first established the constructive use doctrine in Brooks 
v. Volpe."). 

116. Brooks, 460 F.2d at 1194. 
117. [d. (citing Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402 (1971». 
118. See Stop H-3, 533 F.2d at 445 (holding that the archaeological site, and "its immediate 

environs, qualify for protection under section 4(f)" and citing Brooks v. Volpe, 460 F.2d 1193, 
1194 (9th Cir. 1972) in concluding that the proposed highway would use land from the nearby 
archeological site). 

119. [d. at 439, 445. 
120. [d. at 445. 
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trict court held that esthetic impacts, alone, and impacts on recreation, 
wildlife, vegetation, and hydrology constituted constructive use.121 The 
court examined a highway construction project located in close proximity 
to McNee Ranch State Park, a recreation and wilderness area in Califor
nia.122 The cuts and fills of a nearby mountain would be visible to park 
visitors from certain locations within the park, and re-vegetation efforts 
to hide these impacts were not expected to be successfuI.123 In addition, 
the project's adverse impacts on recreation and wildlife would rise to the 
level of use.124 The hiking trails would have to be rerouted, and the un
spoiled wilderness would be interrupted by the highway.125 The pro
posed highway would also cause noise levels to increase and would 
negatively affect the vegetation and hydrology within the protected 
area.126 

Conversely, the district court in Falls Road Impact Committee, Inc. v. 
Dole held that a project's noise and esthetic impacts did not constitute 
constructive use of a neighboring park.127 The proposed highway im
provement project would run adjacent to Lime Kiln Park in Grafton, 
Wisconsin.128 Although area residents testified that they believed the es
thetics of Lime Kiln Park would be adversely affected, the court stated 
that increased traffic, alone, was not a serious enough impact.129 The 
court observed that the projected noise increase would be below the de
sign noise level (the upper level of acceptable noise), and the program 
would not widen the existing highway into the park.130 The court noted 
that the project would improve access to Lime Kiln Park and increase 
safety by building sidewalks, mitigating any increased danger to park 
visitors.131 

In Concerned Citizens Coalition v. FHWA, the district court con
cluded that a project's noise impacts did not rise to the level of construc
tive use.132 The construction of the proposed highway improvement 
project on an existing right-of-way, in Lafayette, Louisiana, would not 
substantially impair the value of the surrounding park.133 The court de-

121. Sierra Club v. U.S. Dep't of Transp., 664 F. Supp. 1324, 1330-31 (N.D. Cal. 1987) (cita-
tions omitted). 

122. [d. at 1328. 
123. [d. at 1330-31. 
124. [d. at 1331. 
125. [d. 
126. [d. 
127. Falls Rd., 581 F. Supp. at 693-94. 
128. [d. at 689. 
129. [d. at 694. 
130. [d. at 693. 
131. [d. 
132. Concerned Citizens Coal. v. FHWA, 330 F. Supp. 2d 787, 794 (W.O. La. 2004). 
133. See id. 
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termined that the noise increase attributable to the improved facility did 
not constitute a constructive use of the park because the highway's ex
isting noise levels were already above the FHWA's upper limit.134 

1. The Tenth Circuit 

Because the 1-70 mountain corridor is located in Colorado, courts in 
the Tenth Circuit will address any claims that the proposed expansion 
project violates section 4(f). Therefore, understanding the Tenth's Cir
cuit's approach to use is essential. The Tenth Circuit tends to interpret 
use broadly, as exemplified by the following discussion of cases. 

In Davis v. Mineta, the Tenth Circuit Court of Appeals held that es
thetic and noise impacts constituted constructive use.135 The court evalu
ated a plaintiff's motion to enjoin the construction of a highway that 
would bisect a public park located on the Jordan River in Utah.136 The 
court granted the motion, concluding that the project would adversely 
affect the esthetic attributes of the park by disrupting "the natural setting 
and feeling of the park."137 In addition, "noise levels [were] expected to 
increase at least ten decibels" in some areas and as much as twenty deci
bels in other areas, nearly tripling the noise levels in some areas of the 
park.138 

Similarly, in National Parks and Conservation Ass'n v. FAA, the 
Tenth Circuit held that noise impacts constituted constructive use of a 
park.139 The project would construct a new airport adjacent to the Glen 
Canyon National Recreation Area in Utah.140 Although the FAA 
claimed that the project would not significantly impact the recreational 
utility of the park, the court concluded otherwise, recognizing that park 
visitors would have to experience double the amount of audible aircraft 
noise.141 The court noted that a visitor would hear an additional fifteen 
to twenty-five minutes of traffic on some days.142 

C. TEMPORARY USE 

Having addressed which permanent impacts constitute use under 
section 4(f), this Article will next discuss temporary impacts. Pursuant to 

134. [d. The highway's pre-improvement noise level was 71 dBA, four decibels higher than 
67 dBA, the upper limit for noise in park areas established by the FHWA. The improved facility 
would have an anticipated noise level of 75 dBA. [d. 

135. See Davis v. Mineta, 302 F.3d 1104, 1109, 1115-16 (10th Cir. 2002). 
136. [d. at 1109, 1112. 
137. [d. at 1115-16. 
138. [d. at 1112, 1115, 1124-25. 
139. See Nat'l Parks & Conservation Ass'n v. FAA, 998 F.2d 1523, 1532-33 (10th Cir. 1993). 
140. [d. at 1525. 
141. [d. at 1532-33. 
142. [d. at 1532. 
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section 771.135(p )(7), temporary impacts resulting from a transportation 
project do "not constitute a 'use' within the meaning of section 4(f)" 
when: (i) duration of the impact is less than the time needed for construc
tion; (ii) both the nature and magnitude of the work impacting the re
source are minor; (iii) there is no interference with the purposes of the 
resource; (iv) the resource is fully restored; and (v) each condition is doc
umented by the appropriate authorities.143 Therefore, if any of the 
named conditions are not satisfied, a temporary impact may qualify as a 
use within the meaning of section 4(f).144 To a small degree, case law 
supports this principle. 

Coalition on Sensible Transportation v. Dole addressed the concept 
that temporary actual impacts can constitute uses of protected lands.14s 

The proposed program, expected to last for only five years, would widen 
a strip of interstate highway that bordered four parks in Montgomery 
County, Maryland.146 Although recognizing that none of the parks had 
popular facilities in the area of the highway, the Court of Appeals for the 
District of Columbia held that the project's temporary construction ease
ments constituted use of the parks.147 The court noted that the project 
would grade the topography of the easements, leaving permanent slopes 
along the edges of the highway.148 The project would kill and remove 
vegetation, including the removal of fifty-year-old oak trees in order to 
facilitate construction.149 Even though the project would re-vegetate and 
re-Iandscape the easements prior to return to their government owners, 
the court stated that these mitigation measures would not change the fact 
that the project used the park.IS0 In addition, the fifty-year-old oaks 
would take two generations to replace. lSI The court noted that this re
placement period would seem permanent to most individuals.1s2 

The concept of temporary constructive use has an even more tenu
ous relationship with section 771.135 and case law. However, support, 
albeit negative, does exist. Section 771.135(p )(7) does not distinguish be
tween actual and constructive use in the context of temporary impacts.1S3 

143. 23 C.F.R. § 771.135(p )(7)(i)-(v). 
144. See id. (using the connector term "and" not "or"). 
145. See Coal. on Sensible Transp., Inc. v. Dole, 826 F.2d. 60, 63 (D.C. Cir. 1987) (emphasis 

added). 
146. Id. at 62. 
147. Id. at 63. 
148. Id. 
149. Id. 
150. Id. 
151. Id. 
152. Id. 
153. See 23 c.F.R. § 771.135(p )(7) (providing that when specific conditions are fulfilled a 

temporary use does not constitute a use within the meaning of section 4(f), but does not provide 
physical use of the land as one of the conditions). 
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Furthermore, the regulation's inventory of scenarios that cannot consti
tute constructive use does not list temporary conditions.154 Thus, section 
771.135 allows a temporary constructive impact to rise to the level of use, 
though the very nature of constructive use poses a significant hurdle for 
those seeking to invoke the doctrine for temporary impacts. For con
structive use, proximity impacts of a program must substantially impair a 
protected resource's activities, features, or attributes that qualified the 
resource for section 4(f) protection in the first place.155 Therefore, a tem
porary constructive use must satisfy this strict standard and fulfill section 
771.135(p )(7)'s requirements for temporary use.156 

Falls Road Impact Committee v. DoleI57 provides a cautionary tale of 
a failed invocation of temporary constructive use. Nevertheless, the case 
guides what could result in a successful assertion of the doctrine. As pre
viously mentioned, in Falls Road, the program at issue would improve a 
highway running adjacent to a city park in Grafton, Wisconsin.158 The 
court denied that restricted access to the park during construction 
amounted to use, acknowledging that construction would only limit the 
direction of approach to the park and would only last 80 to 100 days.159 
Further, the public could still use the park during construction.160 

The Tenth Circuit case Valley Community Preservation Commission 
v. MinetaI6I also addresses temporary constructive use. The project at 
issue involved widening a portion of highway located in close proximity 
to historical structures located in the Hondo River Valley in New Mex
iCO.162 In its opinion, the court distinguished between impacts resulting 
from construction and permanent impacts from the operation of the facit
ity.163 Relying on section 771.135, the court opined that temporary vibra
tion impacts from construction were not considered use, so long as the 
impacts were mitigated, "through advance planning and monitoring of 
activities," to ensure that the value of the historical structures were not 
substantially impaired.164 Acknowledging that the FHWA had in fact 
adopted a monitoring and repair program, the court held that the project 

154. See id. § 771.135(p )(5) (listing situations that would prevent constructive impacts from 
rising to the level of use) (emphasis added). 

155. [d. § 771.135(p)(5)(vi). 
156. See id. § 771.l35(p)(5)(vi), (7) (examining both sections 771.135(p)(5) and 771.135(p)(7) 

provides support for this conclusion). 
157. Falls Rd., 581 F. Supp. 678. 
158. [d. at 689. 
159. [d. at 694. 
160. [d. 
161. Valley Cmty. Pres. Comm'n v. Mineta, 373 F.3d 1078 (10th Cir. 2004). 
162. [d. at 1081-82. 
163. [d. at 1092. 
164. [d. (quoting 23 C.F.R § 771.135(p)(5)(ix». 
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did not use the protected resources.165 

V. PROTECTED PROPERTIES ALONG THE 1-70 CORRIDOR 

Section 4(f) limits its application to historic sites, wildlife and water
fowl refuges, recreation areas, and parks that have local, state, or national 
significance.166 Furthermore, section 771.135 provides, "The Administra
tion may not approve the use of land from a significant publicly owned 
park, recreation area, or wildlife and waterfowl refuge, or any significant 
historic site .... "167 Significance, therefore, is an essential requirement 
for the protection of all four of the enumerated resources in section 
4(f).168 Significance is presumed in the absence of a determination of 
insignificance of a particular wildlife or waterfowl refuge, park, or recrea
tion area.169 Conversely, historic resources require an official determina
tion of significance, meaning that the property is either on or eligible for 
the National Register of Historic Places.170 Historic resources are evi
dently presumed insignificant until an official determination is made 
otherwise. 

Another restraint imposed by section 771.135 applies only to multi
ple-use public lands: "section 4(f) applies only to those portions of such 
lands which function for, or are designated in the plans of the administer
ing agency as being for, significant park, recreation, or wildlife and water
fowl purposes."l71 Therefore, entire state and national forests are 
generally not eligible for section (4)(f) protection if they are used for 
multiple purposes; only the portions that are used or designated for the 
purposes enumerated in the statute are entitled to protection.172 The fol
lowing discussion gives a non-exhaustive inventory of resources located in 
the vicinity of the 1-70 mountain corridor expansion project that may be 
entitled to section 4(f) protection. 

A. PROPERTIES THAT HAVE HISTORIC AND CULTURAL SIGNIFICANCE 

The proposed project will widen a portion of 1-70 that passes 

165. [d. at 1092. 
166. 49 U.S.C. § 303(a). 
167. 23 C.F.R. § 771.135(a)(1). 
168. See id. (providing that the use of land from a "significant publicly owned public park, 

recreation area, or wildlife and waterfowl refuge." (emphasis added». 
169. [d. § 771.135(c) (providing that section 4(f) permits either federal, state, or local author

ities to determine whether a resource is significant and in the absence of such determination, 
section 4(f) land is presumed to be significant). 

170. [d. § 771.135(e). 
171. [d. § 771.135(d) (emphasis added). 
172. See id. (providing that section 4(f) "only" applies to those portions of land that function 

as, or have been designated in the administrating agency's plans as significant park, recreation, 
or wildlife and waterfowl purposes). 
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through, or is in the vicinity of, a number of historic mining towns.173 

There are at least 741 public, historic sites within one mile of the corri
dor,174 and of those, 184 sites are either on or eligible for the National 
Register of Historic Properties.175 1-70 operates directly through two dis
tricts on the register: the Georgetown-Silver Plume National Historic 
Landmark ("NHL") District, a five-mile stretch along 1-70, and the Hot 
Springs National Historic District, located in Glenwood Springs.n6 A 
much larger district, the state designated "Silver Heritage Area," sur
rounds the Georgetown-Silver Plume NHL District and extends fifteen 
miles along 1-70.177 

B. AREAS USED FOR RECREA TlON 

There are 224 recreation sites within six miles of the mountain corri
dor.n8 Of these recreation sites, there are six ski resorts, two congressio
nally designated wilderness areas, eighteen river access points, nine 
public campgrounds, and eighty-six trails.179 

The proposed project will widen the 1-70 mountain corridor segment 
operating through the Arapaho National Forest.180 The project is also in 
close proximity to the White River National Forest.181 These forests have 
been designated, at least partially, as recreation resources, where visitors 
engage in a variety of activities, including snowboarding and skiing, 
camping, hiking, fishing, and hunting.182 In fact, the Forest Service has 
identified 110 section 4(f) public recreation areas of local, regional, and 
national significance located in the White River and Arapaho National 

173. COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., REVISED RECONNAISSANCE SUR
VEY OF THE INTERSTATE 70 MOUNTAIN CORRIDOR, at 1-5 (2005) [hereinafter REVISED RECON
NAISSANCE SURVEY], available at http://www.i70mtncorridor.comldocumentslrecon_reporcfinal. 
pdf (last visited Jan. 28, 2006). 

174. [d. at 2-1. 
175. [d. 
176. DRAFT PElS SECTION 4(F) EVALUATION, supra note 4, at 3.16-3, -4. 
177. [d. 
178. COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR DRAFT 

PROGRAMMATIC ENVTL. IMPACT STATEMENT (PElS), 3.14 RECREATION RESOURCES, at 3.14-3 
(2004) [hereinafter DRAFT PElS 3.14 RECREATION RESOURCES], available at http://www.i70mtn 
corridor.comlWebreadyIPEIS/3.l4_Recreation_Resources.pdf (last visited Jan. 29, 2006) (indi
cating in Table 3.14-1 the resource sites in the project area). 

179. Id. 
180. DRAFT PElS EXECUTIVE SUMMARY, supra note 1, at ES-7, -8 (indicating in Figure ES-3 

the relationship of the national forests to the 1-70 mountain corridor). 
181. [d. 
182. U.S. Department of Agriculture, Forest Service, White River National Forest, 

www.fs.fed.us/r2/whiteriverlrecreationl (last visited Mar. 21, 2006); U.S. Department of Agricul
ture, Forest Service, Arapaho and Roosevelt National Forests, Pawnee National Grassland, 
www.fs.fed.us/r2/arnflrecreationl (last visited Mar. 21, 2006). 
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Forests.183 Of these recreation areas, eighty-six recreation resources are 
located within six miles of the project area. 184 

Flowing through the Arapaho National Forest and the towns of 
Idaho Springs and Georgetown, Clear Creek runs adjacent to and crosses 
under 1-70 at various points in the project area.185 People visit the river 
to go trout fishing and white water rafting.186 In addition, Georgetown 
Lake Recreation Area is also located adjacent to the expansion area. 
Recreation activities on and around the lake include ice fishing and rac
ing, fishing, hiking, picnicking, and wildlife viewing.187 Located in the 
center of the expansion area, Clear Creek County has identified twenty
one public recreation resources within the vicinity of 1-70.188 These areas 
facilitate numerous recreation activities, such as biking, skiing, soccer, 
tennis, and fishing. 189 

A total of sixteen National Wilderness Preservation Areas are lo
cated in the Arapaho and White River National Forests.t9o Designated 
wilderness areas under this system are intended not only to maintain a 
close-to-pristine environment for wildlife, but also to provide many recre
ational, educational, and scientific opportunities.191 These opportunities 
include star gazing, mountain climbing, camping, and studying animals in 
their natural habitat.192 People also visit the wilderness areas for scenic 
and esthetic opportunities, such as experiencing the natural dark and 

183. COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR DRAFT 
PROGRAMMATIC ENVTL. IMPACT STATEMENT (PElS), ApPENDIX 0: SECTION 4(f) & 6(f) EVAL
UATION-COORDINATION, at 0-5 (2004) [hereinafter DRAFT PElS ApPENDIX 0], available at 
http://www.i70mtncorridor.comlI70PEIS_PEIS.asp?Doc_id=3 (last visited Feb. 3, 2006). 

184. See DRAFT PElS 3.14 RECREATION RESOURCES, supra note 178, at 3.14-3 (providing in 
"Table 3.14-1 Recreation Resources in the Inventory Area" that the Whiter River National For
est has seventy-three recreation resources within six miles of the corridor, and the Arapaho 
National Forest has thirteen recreation resources). 

185. See generally REVISED RECONNAISSANCE SURVEY, supra note 173, at Figures 4-5, 4-6. 
186. See Clear Creek County Recreation, www.clearcreekcounty.orglclear-creek-county-rec

reation.htm (last visited Mar. 21, 2006). 
187. DRAFT PElS ApPENDIX 0, supra note 185, at 0-48 (identifying such uses in a copy of a 

letter from Cynthia Neely, Planning Coordinator, Town of Georgetown, to Teresa O'Neil, Envi
ronmental Planner, J.F.Sato & Assocs_ (Aug. 9, 2001». 

188. [d. at 0-41 (identifying the twenty-one public lands in a letter from Carol Wise, Plan
ning Director, Clear Creek County, to Teresa O'Neil, J.F. Sato & Assocs. (Dec. 5, 2001». 

189. See id. 
190. See U.S. Department of Agriculture, Forest Service, White River National Forest, supra 

note 182 (providing that eight wilderness areas are located in the forest); Wildernet, Colorado 
National Forests, Arapaho and Roosevelt National Forests, http://areas.wildernet.comlpages/ 
area.cfm?areaID=021O&CU_ID=1 (last visited Mar. 22, 2006) (stating that eight wilderness ar
eas are located in the forest). 

191. See Wilderness. net, The National Wilderness Preservation System: Values & Benefits of 
Wilderness, http://www.wilderness.netlindex.cfm?fuse=NWPS&sec=values (last visited Feb. 4, 
2006). 

192. [d. 
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192. [d. 
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quiet of wilderness, and the natural beauty and grandeur of the 
landscape.193 

C. WILDLIFE AND WATERFOWL REFUGES 

Currently, no national- or state-designated wildlife and waterfowl 
refuges are located along the 1-70 mountain corridor.194 However, the 
Arapaho and White River National Forests are home for mule deer, co
yote, elk, black bear, mountain lion, mountain goat, various species of 
trout, songbird, boreal toad, and big horn sheep.195 In addition, the for
ests are critical habitat for endangered and threatened species, such as 
gray wolf, greenback cutthroat trout, and Canadian lynx.196 

D. PARKS 

Sixty-four parks are located within six miles of the 1-70 mountain 
corridor.197 In particular, Clear Creek and Jefferson counties have a total 
of nineteen public parks within the six-mile zone. 198 There are no Colo
rado State Parks or National Parks proximately located to the project 
area.199 

193. Id. 
194. See U.S. Fish & Wildlife Service, Refuge List by State: Colorado, http://refuges.fws.gov/ 

profties/ByState.cfm?state=CO (last visited Feb. 4, 2006). 
195. GORP, Parks, White River National Forest, Wildlife and Birding, http://gorp.away.com! 

gorp/resource/us_national_forestlco/wild_wr.htm (last visited Mar. 29, 2006); U.S. Department 
of Agriculture, Forest Service, Arapaho & Roosevelt National Forests Pawnee National Grass
land, Arapaho National Recreation Area, http://wwwJsJed.us!r2/arnf/recreation/anra/in
dex.shtml (last visited Mar. 29, 2006). 

196. See generally COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN COR· 
RIDOR DRAFT PROGRAMMATIC ENVTL. IMPA= STATEMENT (PElS), ApPENDIX A: ENVTL. 
ANALYSIS & DATA, at A-6 (2004) [hereinafter DRAFT PElS ApPENDIX A], available at http:// 
www.i70mtncorridor.com/Webready/ Appendicesl Appendix_A_Env _and_ Comm_ Value_Analy
sis_and_Data.pdf (last visited Feb. 4, 2006) (assessing threatened and endangered species and 
species of special concern); Defenders of Wildlife, Wolf Recovery: Southern Rockies, http:// 
www.defenders.orglwolfrecoverylsouthrockies.html (last visited Aug. 21, 2005); U.S. Fish & 
Wildlife Service, Species Profile for Canada Lynx, http://ecosJws.gov/species_profile/servlet/gov. 
doi.species_profile.servlets.SpeciesProfile?spcode=A073 (last visited Mar. 21, 2006) (providing 
information regarding the status of the Canada Lynx); U.S. Fish & Wildlife Service, Species 
Profile for Gray Wolf, http://ecosJws.gov/species_profile/servlet/gov.doi.species_profile.servlets. 
SpeciesProfile?spcode=AOOD (last visited Feb. 4, 2006) (providing information on the recovery 
plans, special rules and critical habitat for the gray wolf). 

197. See DRAFT PElS 3.14 RECREATION RESOURCES, supra note 178, at 3.14-3 (indicating in 
Table 3.14-lthe recreation resources located in the project area). 

198. See id. 
199. See generally Colorado State Parks, Parks Map, http://parks.state.co.us/de

fault.asp?action=search&search=park (last visited Feb. 3, 2006); National Park Service, Colo
rado, http://data2.itc.nps.gov/parksearchlstate.cfm (last visited Feb. 3, 2006). 
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VI. PROJECTED IMPACTS FROM THE PROPOSED SIx-LANE 

INTERSTATE HIGHWAY 

By 2025, the anticipated end of the 1-70 mountain corridor expansion 
project, C-DOT anticipates that the human populations in the Front 
Range and mountain corridor communities will increase by 46% and 
101 %, respectively.2oo C-DOT also projects a 65% increase in person 
trips through the corridor.201 These increased trips will generate in
creased vehicle traffic along the corridor, which, in turn, will result in 
increased adverse impacts on the land surrounding the project area. Be
cause the project is currently in the Tier 1 phase of investigation,z°2 there 
is inadequate information addressing projected adverse impacts. C-DOT 
will not define specific effects until the end stages of Tier 1, when C-DOT 
has published its final programmatic environmental impact statement, 
and the FHWA has issued its record of decision.203 

Following is a non-exhaustive overview of the project's impacts rec
ognized in the draft programmatic environmental impact statement 
(Draft PElS), its appendices, and the Reconnaissance Survey. This exam
ination generally involves comparisons between the proposed six-lane 
highway facility and the no-build alternative. Discussion of the proposed 
six-lane highway facility amalgamates the impacts of the fifty-five and 
sixty-five miles per hour alternatives. This overview does not consider 
cumulative effects or induced growth and travel demand resulting from 
the project.204 

200. See 1-70 Mountain Corridor Draft PElS, PUBLIC HEARING (Colo. Dep't of Transp., Fed. 
Highway Admin., Aurora, Colo.), Dec. 10,2004, at 4 [hereinafter PUBLIC HEARING], available at 
http://www.i70mtncorridor.comlPresMatsIPH_PPT II -70_DrafcPEIS_Public_Hearin~Presenta
tion.pdf (last visited Jan. 26, 2006). 

201. Id. at 7. 
202. 1-70 Mountain Corridor, Draft PElS, Draft PElS - Comment Period has Ended, http:// 

www.i70mtncorridor.comlI70_Deadline.asp (last visited Jan. 26, 2006). 
203. See id. 
204. See generally 40 C.F.R. § 1508.7 (2005) (defining "cumulative impact as the impact on 

the environment which results from the incremental impact of the action when added to other 
past, present, and reasonably foreseeable future actions, regardless of what agency (Federal or 
non-Federal) or person undertakes such other actions."); Robert B. Noland & Lewison L. Lem, 
A Review of the Evidence for Induced Travel and Changes in Transportation and Environmental 
Policy in the United States and the United Kingdom (CENTRE FOR TRANSPORT STUDIES, London, 
Eng.), Feb. 6, 2001, at 2, available at http://www.cts.cv.imperial.ac.ukldocuments/publications/ 
iccts00244.pdf (last visited Jan. 26, 2006) (providing that "[a]ny increase in highway capacity 
(supply) reduces the generalized cost of travel, especially on congested highways, by reducing 
the time cost of travel. Travel time is the major component of variable costs experienced by 
those using private vehicles for travel. When any good (in this case travel) is reduced in cost, the 
quantity demanded of that good increases."). 

334 Transportation Law Journal [Vol. 32:313 

VI. PROJECTED IMPACTS FROM THE PROPOSED SIx-LANE 

INTERSTATE HIGHWAY 

By 2025, the anticipated end of the 1-70 mountain corridor expansion 
project, C-DOT anticipates that the human populations in the Front 
Range and mountain corridor communities will increase by 46% and 
101 %, respectively.2oo C-DOT also projects a 65% increase in person 
trips through the corridor.201 These increased trips will generate in
creased vehicle traffic along the corridor, which, in turn, will result in 
increased adverse impacts on the land surrounding the project area. Be
cause the project is currently in the Tier 1 phase of investigation,z°2 there 
is inadequate information addressing projected adverse impacts. C-DOT 
will not define specific effects until the end stages of Tier 1, when C-DOT 
has published its final programmatic environmental impact statement, 
and the FHWA has issued its record of decision.203 

Following is a non-exhaustive overview of the project's impacts rec
ognized in the draft programmatic environmental impact statement 
(Draft PElS), its appendices, and the Reconnaissance Survey. This exam
ination generally involves comparisons between the proposed six-lane 
highway facility and the no-build alternative. Discussion of the proposed 
six-lane highway facility amalgamates the impacts of the fifty-five and 
sixty-five miles per hour alternatives. This overview does not consider 
cumulative effects or induced growth and travel demand resulting from 
the project.204 

200. See 1-70 Mountain Corridor Draft PElS, PUBLIC HEARING (Colo. Dep't of Transp., Fed. 
Highway Admin., Aurora, Colo.), Dec. 10,2004, at 4 [hereinafter PUBLIC HEARING], available at 
http://www.i70mtncorridor.comlPresMatsIPH_PPT II -70_DrafcPEIS_Public_Hearin~Presenta
tion.pdf (last visited Jan. 26, 2006). 

201. Id. at 7. 
202. 1-70 Mountain Corridor, Draft PElS, Draft PElS - Comment Period has Ended, http:// 

www.i70mtncorridor.comlI70_Deadline.asp (last visited Jan. 26, 2006). 
203. See id. 
204. See generally 40 C.F.R. § 1508.7 (2005) (defining "cumulative impact as the impact on 

the environment which results from the incremental impact of the action when added to other 
past, present, and reasonably foreseeable future actions, regardless of what agency (Federal or 
non-Federal) or person undertakes such other actions."); Robert B. Noland & Lewison L. Lem, 
A Review of the Evidence for Induced Travel and Changes in Transportation and Environmental 
Policy in the United States and the United Kingdom (CENTRE FOR TRANSPORT STUDIES, London, 
Eng.), Feb. 6, 2001, at 2, available at http://www.cts.cv.imperial.ac.ukldocuments/publications/ 
iccts00244.pdf (last visited Jan. 26, 2006) (providing that "[a]ny increase in highway capacity 
(supply) reduces the generalized cost of travel, especially on congested highways, by reducing 
the time cost of travel. Travel time is the major component of variable costs experienced by 
those using private vehicles for travel. When any good (in this case travel) is reduced in cost, the 
quantity demanded of that good increases."). 



HeinOnline -- 32 Transp. L.J. 335 2004-2005

2005] Protective Statutes and the 1-70 Mountain Co"idor 335 

A. NOISE 

Existing noise levels in parts of the 1-70 mountain corridor already 
exceed FHWA and C-DOT noise abatement criteria.205 The Draft PElS 
indicates that the proposed facility will increase the corridor's noise levels 
two to three decibels during peak travel times.206 The project's impacts 
are expected to be great in the Idaho Springs area due to the elevated 
nature of 1-70 through the town and the close proximity of steep rock 
cliffs.207 

B. AIR QUALITY 

In the mountain corridor, particulate matter and carbon monoxide 
emissions are the air-pollutants of most concem.208 Particulate matter 
emissions come in the form of re-entrained road dust, dust and sand on 
the highway, and hazardous air pollutants, all of which are "resuspended 
in the air" by motor vehicle travel.2°9 While these pollutants are harmful 
to one's health, they also impair visibility in the corridor.210 

The Draft PElS anticipates that the widened, six-lane transportation 
facility will adversely affect air quality in the vicinity of 1-70.211 C-DOT 
projects that in 2025, the use of the widened highway facility will result in 
carbon monoxide emissions 13% higher than those from the no-build al
temative.212 Particulate matter emissions will be 8% to 15% higher than 
if the project were not built.213 In addition, visibility impacts from pollu
tion will be approximately 11 % higher than those of the no-build 
altemative.214 

205. COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR DRAFT 
PROGRAMMATIC ENVTL. IMPACT STATEMENT (PElS), 3.12 NOISE, at 3.12-1 (2004) [hereinafter 
DRAFT PElS 3.12 NOISE), available at http://www.i70mtncorridor.comlWebready/PEIS/ 
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C. VISUAL BLIGHT 

By its very nature, esthetic judgment concerning visual resources is 
subjective.215 However, according to C-DOT, federal agencies have de
veloped tools to assess esthetic qualities in objective terms.216 Using 
these tools, the Draft PElS indicates that impacts on visibility are ex
pected to be significant.217 In addition, the Revised Reconnaissance Sur
vey also mentions possible visual impacts as a possible impact on historic 
properties.218 

C-DOT anticipates that the project's landform changes and struc
tural elements will disfigure the landscape in the project area.219 The po
tential landform changes involve cuts and fills, retaining walls, and 
changing open medians to paved, closed medians.220 The project's poten
tial structural elements include bridges, piers, columns, elevated plat
forms, barriers, and fencing.221 According to C-DOT, the project's 
anticipated landform changes will have "strong contrast[s]" with the ex
isting landscape.222 Further, some structural elements could have "very 
strong contrast[s]" with the land and its resources.223 While these de
scriptions of the project's impacts may appear awkward, they are the 
method used to explain the potential "degree of dominance or disconti
nuity anticipated to occur within the landscape setting."224 In other 
words, "contrast" is a method that measures the level of visual disruption 
the project will likely impose on the landscape. 

D. WATER QUALITY 

Roadways generally contribute to water pollution, and the 1-70 
mountain corridor is not an exception. Because the 1-70 segment in ques-

215. COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR DRAFT 
PROGRAMMATIC ENVTL. IMPACT STATEMENT (PElS), ApPENDIX L: VISUAL RESOURCES, at L-l 
(2004) [hereinafter DRAFT PElS ApPENDIX Lj, available at http://www.i70mtncorridor.coml 
Webready/Appendices/AppendueL_ VisuaCResources-SAU.pdf (last visited Jan. 27, 2006). 

216. Id. 
217. See PUBLIC HEARING, supra note 200, at 33. 
218. REVISED RECONNAISSANCE SURVEY, supra note 173, at 2-2. 
219. See DRAFT PElS ApPENDIX L, supra note 215, at L-15 (assessing in Table L-2 the antici-

pated landform changes and structural elements associated with the project alternatives). 
220. See id. (providing in Table L-2 the landform changes). 
221. See id. (providing in Table L-2 the structural elements). 
222. See id. (providing that "[a] key tool in assessing the change associated with activities in a 

landscape is the concept of visual contrast. Contrast ratings compare project alternatives with 
existing conditions element by element, according to the degree of dominance or discontinuity 
anticipated to occur within the landscape setting[,]" and describing in Table L-2 the strong con
trasts associated with the landform changes). 

223. See id. (providing in Table L-2 the very strong contrasts associated with the structural 
elements). 

224. Id. 
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tion runs through river and stream valleys, the highway is located in very 
close proximity to a number of waterways.225 Pollution of these water
ways results from a mixture of storm-water runoff and contaminants 
caused by normal highway use and maintenance activities.226 Surface and 
structural erosion, re-surfacing and improvements, vehicle and tire wear, 
and oil and grease deposits represent typical highway runoff pollutant
inducing conditions.227 The pollutants of concern in the 1-70 mountain 
corridor are suspended solids, chloride, phosphorus, copper, and zinc.228 

C-DOT projects that each of these pollutants will increase at least 17% as 
a result of the proposed six-lane highway facility.229 

The fact that the mountain corridor is subject to winter ice and snow 
conditions exacerbates the pollution problem.23o In order to maintain 
safe driving conditions on 1-70 during the winter months, C-DOT applies 
sand and deicers, containing sodium and manganese chloride, to roadway 
surfaces.231 Naturally, these applications contribute to highway runoff 
pollution as sand, sodium and magnesium chloride gradually make their 
way into nearby rivers, lakes, and streams,232 It seems intuitive that the 
project's goal of adding extra roadway surface to the mountain corridor 
would increase such contaminants. In fact, C-DOT acknowledges that 
increased sand and deicer application to accommodate a six-lane traffic 
facility will impact the Eagle River, Blue River, Clear Creek, and Upper 
South Platte River watersheds.233 Depending on the watershed, applica
tion is anticipated to increase 7% to 62%.234 C-DOT states that the most 
severe of these projected impacts of the six-lane highway alternatives will 

225. COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR DRAFT 
PROGRAMMATIC ENVTL. IMPACT STATEMENT (PElS), 3.4 WATER RESOURCES, at 3.4-1 (2004) 
[hereinafter DRAFT PElS 3.4 WATER RESOURCES], available at http://www.i70mtncorridor.com/ 
WebreadyIPEIS/3.04_ Water_Resources. pdf (last visited Jan. 27, 2006). 

226. Id. at 3.4-2. 
227. See id. (indicating in Table 3.4-2 the source of highway runoff pollutants of concern in 

the corridor). 
228. See id. (indicating in Table 3.4-2 and Table 3.4-19 the type of pollutants). 
229. See id. at 3.4-20 (summarizing in Table 3.4-19 the percent increase from existing condi

tions in stormwater runoff over three years that correspond to the project alternatives). The 
graph shows the following pollutant increases: total suspended solids will increase 17-19%; 
phosphorus will increase 18-20%; chloride will increase 19-20%; dissolved copper will increase 
18-19%; and dissolved zinc will increase 18-20%. Id. 

230. See id. at 3.4-1. "C-DOT winter maintenance crews apply sand and deicers to 1-70 when 
necessary to maintain road traction and a safe ice- and snow-free road surface. Snow accumu
lates at higher elevations in the Corridor throughout the winter and must be removed from the 
highway to maintain mobility." Id. at 3.4-2. 

231. Id. at 3.4-2. 
232. Id. 
233. See id. at 3.4-19 (summarizing in Table 3.4-18 the percent increase of winter mainte

nance impacts from project alternatives). 
234. See id. (summarizing in Table 3.4-18 the percent increase of winter maintenance impacts 

from project alternatives). 
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be in the Clear Creek watershed, with projected sand and deicer applica
tions increasing between 41 % and 62%.235 

E. VEGETATION AND WILDLIFE 

C-DOT projects that the 1-70 mountain corridor project and its re
sulting six-lane facility will impose various adverse impacts on area vege
tation and wildlife.236 Among these potential impacts are loss of plant 
communities and animal habitat, barriers to wildlife movement, and im
pacts on fisheries.237 

C-DOT anticipates that the proposed project will "permanently dis
place" fifty-eight to seventy-six acres of vegetation in the mountain corri
dor.238 Direct impacts from construction will affect an additional fifty-six 
to sixty-one acres of vegetation.239 These new disturbances will adversely 
impact various vegetation habitats identified in the project area: spruce
fir forest, sagebrush shrubland, ponderosa pine forest, pinion-juniper, 
mountain shrubland, lodgepole pine forest, grass/forb meadows, douglas
fir forest, and aspen forest.24o Among these effects, the project will im
pact approximately ten to twenty-five acres of vegetation in the White 
River National Forest.241 However, C-DOT anticipates that the project 
will only affect approximately one acre in the Arapaho and Roosevelt 
National Forests.242 

In assessing wildlife impacts, C-DOT identified a number of poten
tial direct and indirect impacts. However, it states that "the primary issue 
affecting wildlife in the corridor is the interference of 1-70 with wildlife 
movement and animal-vehicle collisions (AVCs)."243 C-DOT refers to 
this impact as the "barrier effect."244 Such barriers result from the struc
ture and operation of the transportation facility,245 combined with certain 

235. [d. at 3.4-26. 
236. COLO. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR DRAFT 

PROGRAMMATIC ENVTL. IMPA= STATEMENT (PElS), 3.2 BIOLOGICAL RESOURCES, at 3.2-9 
(2004) [hereinafter DRAFT PElS 3.2 BIOLOGICAL RESOURCES], available at http://www.i70mtn 
corridor.comlWebreadyIPEIS/3.02_Biological_Resources.pdf (last visited Jan. 27. 2006). 

237. [d. at 3.2-1; DRAFT PElS EXECUTIVE SUMMARY, supra note 1, at ES-30. 
238. DRAFT PElS 3.2 BIOLOGICAL RESOURCES, supra note 236, at 3.2-9. 
239. [d. 
240. See id. (indicating in Chart 3.2-2 the vegetation types impacted). 
241. See id. at 3.2-10 (indicating in Chart 3.2-3 the estimated number of acres affected by the 

six-lane highway (55 and 65 mph) alternatives in White River National Forest) 
242. See id. at 3.2-10 (indicating in Chart 3.2-4 the estimated number of acres affected by the 

six-lane highway (55 and 65 mph) alternatives in Arapaho and Roosevelt National Forests). 
243. [d. at 3.2-11. 
244. [d. 
245. See id. ("Barriers to wildlife movement include structural, operational, and behavioral 

impediments to wildlife trying to cross 1-70."). 
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animal behavior regarding territory, roaming, and migration.246 While no 
method exists to accurately measure the relationship between barrier ef
fect and the design of a transportation facility, C-DOT recognizes that "it 
is reasonable to assume that barrier effects would increase for all species 
with increased width and the addition of retaining walls, fences, raised 
medians, guardrails, and increases in volume and/or speed of traffic."247 
Because the proposed six-lane facility will involve the construction of 
"two additional 12-foot-wide traffic lanes," guardrails, and barriers, C
DOT projects an augmented barrier effect resulting from the project.248 

Essential habitat loss poses a threat to wildlife in the project area.249 

C-DOT projects that the new, six-lane highway will permanently affect 
ninety-three to ninety-seven acres of key wildlife habitat.250 Construction 
will affect an additional seventy-eight acres.251 Even though the con
struction zone may be reclaimed, C-DOT impliedly recognizes that the 
temporary impacts of construction may have lasting effects because re
claimed habitat may be "altered" permanently.252 Of the affected habi
tats, the proposed project will most greatly impact that of bighorn 
sheep.253 

Further, C-DOT anticipates that the project will adversely impact 
Colorado Division of Wildlife's designated "high-value" fisheries, Gold 
Medal fisheries, and fish "species of special concern."254 According to C
DOT, the proposed six-lane highway will impact" 'high value' fisheries 
within the Eagle River, Blue River, and Clear Creek sub-basins."255 The 
project may also impact Gold Medal fisheries in the Eagle River and 
Blue River sub-basins.256 Seven species of fish live in these fisheries, 

246. See id. at 3.2-5 (stating that "1-70, human population centers, increasing development, 
and human intrusion act as barriers to wildlife that historically crossed the Corridor in their 
migration. "). 

247. [d. at 3.2-11. 
248. [d. at 3.2-17. 
249. [d. 
250. [d. at 3.2-18. 
251. [d. 
252. See id. at 3.2-17, -18 (recognizing that "the construction disturbance zone ... would be 

reclaimed, although habitat in this area would be altered."). 
253. [d. at 3.2-18. 
254. DRAfT PElS EXECUTIVE SUMMARY, supra note 1, at ES-30; see also COLO. DEP'T OF 

TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR DRAfT PROGRAMMATIC ENVTL. 
IMPACT STATEMENT (PElS), 3.5 FISHERIES, at 3.5-1 (2004) [hereinafter DRAFT PElS 3.5 FISHER
IES], available at http;lIwww.i7Omtncorridor.comlWebreadyIPEIS/3.05_Fisheries.pdf (last visited 
Jan. 27, 2006) (providing that the Colorado Division of Wildlife determines "high value" fisher
ies "based on general observations of the quantity/quality of fish populations and recreational 
valuer,] and Gold Medal fisheries "based on more formal studies of fish population and fish 
weight and on 'exceptional' recreation value."). 

255. DRAfT PElS 3.5 FISHERIES, supra note 254, at 3.5-8. 
256. [d. at 3.5-7. 
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TRANSP., FED. HIGHWAY ADMIN., 1-70 MOUNTAIN CORRIDOR DRAfT PROGRAMMATIC ENVTL. 
IMPACT STATEMENT (PElS), 3.5 FISHERIES, at 3.5-1 (2004) [hereinafter DRAFT PElS 3.5 FISHER
IES], available at http;lIwww.i7Omtncorridor.comlWebreadyIPEIS/3.05_Fisheries.pdf (last visited 
Jan. 27, 2006) (providing that the Colorado Division of Wildlife determines "high value" fisher
ies "based on general observations of the quantity/quality of fish populations and recreational 
valuer,] and Gold Medal fisheries "based on more formal studies of fish population and fish 
weight and on 'exceptional' recreation value."). 

255. DRAfT PElS 3.5 FISHERIES, supra note 254, at 3.5-8. 
256. [d. at 3.5-7. 
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which include fish that are indicator species, endangered species, or "spe
cies of special concern. "257 

VI. Do THE PROJECT'S PROXIMITY IMPACTS RISE TO THE LEVEL 

OF USE? 

Determining whether the 1-70 mountain corridor expansion project's 
proximity impacts constitute use as contemplated by section 4(f), requires 
a preliminary examination of whether the lands affected are protected 
resources. As discussed above, in order to qualify as protected, a re
source must have these three characteristics: (1) public, (2) significant, 
and (3) used as a park, recreation area, wildlife or waterfowl refuge, or 
historic property.258 An analysis of the nature of the lands adjacent to 
and in the vicinity of the project demonstrates that many of the lands are 
likely protected by the statute. 

The segment of highway passing through the Georgetown-Silver 
Plume NHL District is protected under section 4(f). This is because sec
tion 4(f) applies to significant historic sites.259 Section 771.135( e) explains 
that the significance of a historic site is determined by that site's listing, or 
eligibility for listing, on the National Register of Historic Properties.260 

As a consequence, all of the structures within the Georgetown-Silver 
Plume NHL District are significant historic sites under section 771.135 
and, therefore, protected under section 4(f). It also follows that section 
4(f) protects all other sites in the project area that are listed on or eligible 
for the National Register.261 

The question remains, however, whether the state-designated "Silver 
Heritage Area," which is located in Clear Creek County and is much 
larger than the NHL district, is significant under section 771.135. While 
many individual historic properties within this area are listed on or eligi
ble for listing on the National Register, the entire area has not been rec
ognized as such.262 Therefore, the entire Silver Heritage Area is 
probably not a protected resource at the present time. However, accord
ing to section 771.135( e), if the Colorado State Historic Preservation Of
ficer has yet to consult with Clear Creek officials and the administration, 
the area's inclusion on the National Register (or a determination that the 

257. See id. at 3.5-1 (indicating in Table 3.5-1 the types of fish species that inhabit the rivers, 
streams, and lakes of the corridor). 

258. See 49 V.S.c. § 303(c). 
259. See id. 
260. 23 C.F.R. § 771.135(e). 
261. [d. 
262. See REVISED RECONNAISSANCE SURVEY, supra note 173, at 4-35 to -56 (listing the his

toric sites in Clear Creek County that have been or will be considered for National Register of 
Historic Properties eligibility status). 
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area is at least eligible for inclusion) may still occur.263 This would estab
lish the Silver Heritage Area as a protected property. 

In addition, section 4(f) applies to the recreation areas within the 
Arapaho and White River National Forests because significant recreation 
areas are a classification of protected properties listed in the statute.264 

Therefore, the National Wilderness Preservation Areas within these na
tional forests are also protected resources, as are all of the mountain cor
ridor's public recreation areas. In the absence of an explicit 
determination that these areas are insignificant, there is a presumption of 
significance of all of the public lands that serve recreational purposes.265 

Unfortunately, the areas of the Arapaho and White River National 
Forests that serve as wildlife habitat will probably not qualify, in their 
entirety, as protected resources because "wildlife habitat" is not enumer
ated in section 4(f).266 Furthermore, neither the State of Colorado nor 
the federal government has designated these lands as wildlife or water
fowl refuges, which would trigger the statute's protection.267 However, 
section 4(f) applies to significant recreation areas or parks within the na
tional forests268 that happen to serve as wildlife habitat. Section 4(f)'s 
application to significant parks also necessitates the protection of all of 
the public parks in the 1-70 mountain corridor.269 

A. USE OF PROTECfED RESOURCES 

The 1-70 mountain corridor expansion project will directly use only a 
handful of the protected resources in the corridor area. Unless the pro
ject actually takes land from the corridor's protected parks, recreation 
areas, or historical sites, and permanently incorporates it into the 1-70 
facility, the project will not directly use these resources.270 

The Draft PElS Section 4(f) Evaluation indicates that the project 
will directly use eleven protected resources, including the Hot Springs 
Historic District, Hot Springs Lodge and Pool, Glenwood Springs Via
duct, Georgetown-Silver Plume NHL District, Mendota Mine, 
Dunderberg Mine, Toll House, Darragh Placer, Big Five Mines, Loveland 

263. See 23 c.F.R. § 771.135(e) (providing, "In determining the application of section 4(f) to 
historic sites, the Administration, in cooperation with the applicant, will consult with the State 
Historic Preservation Officer (SHPO) and appropriate local officials to identify all properties on 
or eligible for the National Register of Historic Places (National Register)."). 

264. See 49 U.S.c. § 303(c). 
265. See 23 C.F.R. § 771.135( c). 
266. See 49 U.S.c. § 303(c) (not mentioning "wildlife habitat," or its equivalent, as a pro-

tected use for public lands). 
267. See id. 
268. See id. 
269. See id. 
270. See 23 C.F.R. § 771.135(p )(i). 
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Ski Area, USFS Visitor Center Parking Lot and Trailhead, and Charlie 
Tayler Water Wheel Park.271 However, at this point in time, C-DOT has 
not addressed constructive use of these or other properties in its section 
4(f) evaluation.272 The following discussion will examine potential con
structive use resulting from construction and operation of the proposed 
six-lane highway. 

Concerning other protected resources located in the project's vicin
ity, the small amount of available data shows that the anticipated proxim
ity impacts will probably constitute constructive use. This is due to the 
strong possibility that the project's indirect impacts will substantially im
pair protected resources.273 An even stronger case for constructive use is 
made when one considers the broad interpretation of use applied by 
courts, including those in the Tenth Circuit, and the cumulative effect of 
multiple impacts.274 

1. Air Quality 

While section 771.135 does not provide specific examples or gui
dance addressing air quality impacts, it does not expressly reject the no
tion that increased air pollution can constitute constructive use.275 

Coalition Against a Raised Expressway determined that a project's pro
jected air pollution increases, considered with other factors, constituted a 
use of adjacent historic buildings.276 The court observed that the antici
pated amounts of pollution would substantially exceed the EPA's goaJ.277 

Constructive use may be possible as a result of the 1-70 project's in
creased air pollution if considered in conjunction with other impacts. The 
Draft PElS states that C-DOT projects increases in carbon monoxide and 
particulate matter emissions.278 However, C-DOT anticipates that in
creased carbon monoxide emissions and particulate matter emissions will 
not exceed state and federal EPA standards.279 Further, because an in
crease in air pollution may be less perceptible than other types of adverse 
proximity impacts, it may be difficult to demonstrate that the pollution 
substantially impairs the value of protected resources. 

271. See DRAFT PElS SECTION 4(f) EVALUATION, supra note 4, at 3.16-13 (listing in Table 
3.16-1 the 4(f) properties that the project will directly use). 

272. [d. at 3.16-1 (stating, "This Tier 1 analysis of potential 4(f) use has focused on direct 
footprint uses and has not addressed the potential for constructive uses."). 

273. See 23 C.F.R. § 771.135(p)(2). 
274. See discussion supra Part III.B. 
275. See 23 C.F.R. § 771.135(p)(2)-(5). 
276. Coal. Against a Raised Expressway, 835 F.2d at 811-12. 
277. [d. at 812. 
278. DRAFT PElS 3.1 CLIMATE & AIR QUALITY, supra note 212, at 3.1-6 to -7. 
279. [d. (providing that "no exceedances of federal CO standards would occur in the Corri

dor for any of the alternatives .... "). 
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Air pollution from the project will probably impact forest recreation 
areas along 1-70 more than other protected resources. Generally, those 
who engage in recreation activities in the Arapaho and White River Na
tional Forests enjoy the wilderness and seclusion from the urban world. 
A significant increase in air pollution may prevent this type of enjoyment, 
substantially impacting the value of the recreation area. However, for the 
reasons discussed above, air pollution, alone, does not constitute a strong 
basis for a section 4(f) violation claim. A consideration of air pollution 
combined with other impacts makes a much stronger case. 

2. Visual Blight 

Turning to potential visual impacts, section 771.135(p)(4)(ii) provides 
that constructive use occurs when 

[t]he proximity of the proposed project substantially impairs esthetic fea
tures or attributes ... , where such features or attributes are considered im
portant contributing elements to the value of the resource. Examples of 
substantial impairment to ... esthetic qualities would be the location of a ... 
facility in such proximity that it obstructs ... the primary views of an archi
tecturally significant historical building, or substantially detracts from the 
setting of a park or historical site which derives its value in substantial part 
due to its setting.28o 

The courts in Coalition Against a Raised Expressway, I-CARE, and 
Sierra Club considered visual blight (adverse esthetic impacts) as a deci
sive factor in determining that the projects in question constructively 
used protected resources. In Coalition Against a Raised Expressway, con
structive use resulted from a proposed highway that would impair the 
view from historic sites to a nearby river, and vice-versa, and debris from 
the highway would detract from the beauty of the historical buildings' 
architecture.281 The I-CARE court held that constructive use occurred 
when a highway expansion project would impose an "uninviting" and "in
humane quality" upon an urban park and would "detract from the care
fully conceived design" of a historic building.282 Further, the Sierra Club 
court held that the esthetic impacts of a proposed highway, alone, consti
tuted constructive use of a recreation area and wilderness park because 
the project's cuts and fills into a mountain would be visible to park 
visitors.283 

The Draft PElS anticipates both "strong" and "very strong" con
trasts between the natural scenery surrounding 1-70 and the project's 

280. 23 C.F.R. § 771.135(p)( 4)(ii). 
281. Coal. Against a Raised Expressway, 835 F.2d at 811. 
282. I-CARE, 770 F.2d at 435, 441-42. 
283. Sierra Club, 664 F. Supp. at 1330-31. 
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landform changes and structural elements.284 In addition, the potential 
increases in entrained dust and pollution will impact visibility in the 
mountain corridor.285 Considering the combined effect of these impacts, 
C-DOT indicates that visual blight may substantially impact protected re
sources. Because many significant historic resources are located adjacent 
to the highway, expansion of the highway will more than likely "detract 
from the carefully conceived design" and architectural beauty of these 
sites.286 Constructive use may also result from impairing the view of the 
historic sites from the surrounding areas, and vice-versa.287 Likewise, the 
project's landform changes and structural elements will potentially inter
fere with the spectacular mountain and valley views along the corridor, as 
will decreases in visibility resulting from air pollution. 

Expanding the highway will likely substantially impair fishing and 
white-water rafting activities in Clear Creek, which flows immediately ad
jacent to 1-70 and the project area. The proximity impacts of the widened 
highway could conceivably impose an "uninviting" and "inhumane" qual
ity upon the natural resource.288 In this way, the project may also impair 
the visual attributes of other public parks located adjacent to the 
highway. 

Visual blight could also substantially impair the value of the National 
Wilderness Preservation Areas and other recreation areas within the 
Arapaho and White River National Forests. Depending on the location 
and severity of cuts and other alterations to the landscape resulting from 
construction, the proposed facility could severely impact the ability to 
surround oneself in a truly natural setting. Further, increases in pollution 
resulting from the project may also be visible to visitors to the recreation 
areas within the National Forests. 

3. Noise 

Addressing potential noise impacts, section 771.135(p)(4)(i) provides 
that constructive use occurs when 

[t]he projected noise level increase ... substantially interferes with the use 
and enjoyment of a noise sensitive facility ... , such as ... sleeping in the 
sleeping area of a campground, enjoyment of a historic site where a quiet 

284. DRAFT PElS ApPENDIX L, supra note 215, at L-15 (listing in Table L·2 the types of 
anticipated landform changes and structural elements associated with the alternatives as well as 
their degree of visual contrast). 

285. DRAFT PElS EXECUTIVE SUMMARY, supra note 1, at ES·25. 
286. I-CARE, 770 F.2d at 442. 
287. See, e.g., Coal. Againsi a Raised Expressway, 835 F.2d at 812 (determining that the pro

ject would also impair the view between downtown and the Mobile River and, thus, constituted 
constructive use). 

288. I-CARE, 770 F.2d at 435, 441-42 (holding that the project constructively used the pro· 
tected sites where the project imposed an "uninviting" and "inhumane quality" upon the park). 
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setting is a generally recognized feature or attributable to the site's signifi
cance, or enjoyment of an urban park where serenity and quiet are signifi
cant attributes.289 

345 

However, section 771.135(p )(5)(ii) and (iii) moderates the impact of 
this statement by maintaining that a noise level increase from a transpor
tation facility is not a constructive use if it does not exceed FHWA guide
lines, or if noise levels exceed the guidelines, but the increase in noise is 
"barely perceptible. "290 

The holdings in Coalition Against a Raised Expressway and Sierra 
Club support the position that the projected noise impacts of the 1-70 
expansion project would likely constitute constructive use of nearby pro
tected resources. In Coalition Against a Raised Expressway, the court 
cited projected noise levels in excess of the EPA's guidelines as one of the 
reasons why a proposed freeway would use nearby historic resources.291 

Similarly, the Sierra Club court stated that projected noise level increases 
from a proposed highway would adversely impact a nearby recreation 
and wilderness park.292 It should be noted, however, that both courts 
relied on additional adverse impacts in order to arrive at their 
conclusions.293 

Conversely, in Falls Road, the court determined that the projected 
noise impacts of increased traffic on an improved highway would not rise 
to the level of constructive use.294 The court's ruling was tempered by the 
fact that the facility's projected noise increase would not exceed the de
sign noise level.295 In addition, the noise effects were only coupled with 
an unconvincing assertion of esthetic impact.296 

Neither section 771.135 nor the cases surveyed in furtherance of this 
Article indicate that additional negative impacts to those created by noise 
are required for there to be a constructive use due to adverse noise levels. 
Nevertheless, a determination of constructive use based solely on noise 
impacts in the mountain corridor is improbable because the Draft PElS 
indicates that the proposed six-lane facility will only increase noise levels 
by two to three decibels.297 A reviewing court would more than likely 
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setting is a generally recognized feature or attributable to the site's signifi
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cant attributes.289 
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consider the potential increase in noise as "barely perceptible" and, 
therefore, not a constructive use.298 

Moreover, considering that I-70's existing noise levels are already 
above FHWA and C-DOT noise guidelines,299 the court's opinion in 
Concerned Citizens Coalition is instructive.30o The court held that the im
proved facility's projected noise increases did not constitute constructive 
use because the existing noise levels were already above FHWA guide
lines.301 This precedent illustrates another obstacle to a noise-based de
termination of constructive use. 

Yet, increased traffic noise in the Idaho Springs area may prove to be 
the one exception in this situation. Idaho Springs' elevated highway and 
steep rock cliffs amplify the sound of the highway. These exacerbating 
circumstances may justify the finding of constructive use based solely on 
noise. 

Even if noise level increases alone do not trigger protection in this 
case, noise level increases may be combined with other adverse impacts 
to constitute constructive use of protected properties.302 As Coalition 
Against a Raised Expressway illustrates, the cumulative effect of the ad
verse impacts can significantly impair the utility of protected resources.303 

Therefore, the combination of the proposed project's air pollution, visual 
blight, and noise impacts will more than likely constitute constructive use 
of the 1-70 mountain corridor's protected resources. 

4. Water, Vegetation, and Wildlife Resources 

Section 771.135 does not specifically address constructive impacts on 
water, vegetation, and wildlife that do not occur in refuges.304 As such, 
the regulation leaves open the possibility for these types of impacts to 
constitute uses under section 4(f). A constructive use claim based on 
water, vegetation, and wildlife impacts would find its strongest support in 
section 771.135(p )(2)'s general directive concerning constructive use.305 

The regulation makes clear that constructive use only occurs when a 
"project's proximity impacts are so severe that the protected activities, 

298. See 23 C.F.R. § 771.135(p)(5)(iii). 
299. DRAFT PElS 3.12 NOISE, supra note 205, at 3.12-1. 
300. Concerned Citizens Coal., 330 F. Supp. 2d at 787. 
301. [d. at 793-94. 
302. See 23 C.F.R. § 771.135(p)(2) to (4). 
303. Coal. Against a Raised Expressway, 835 F.2d at 812. 
304. See 23 C.F.R § 771.135(p)(2) to (4) (not specifically addressing ecological impacts in 

areas other than refuges). 
305. See id. § 771.135(p)(2) ("Constructive use occurs when the transportation project does 

not incorporate land from a section 4(f) resource, but the project's proximity impacts are so 
severe that the protected activities, features, or attributes that qualify a resource for protection 
under section 4(f) are substantially impaired."). 
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features, or attributes that qualify a resource for protection under section 
4(f) are substantially impaired."306 Substantial impairment, in turn, only 
occurs when a resource's "activities, features, or attributes" are "substan
tially diminished. "307 Sierra Club lends further support to the notion that 
constructive use can result from impacts on wildlife and vegetation.308 

Considering section 771.135(p )(2)'s instruction and Sierra Club, the 
impacts acknowledged in the Draft PElS make a decent case for a con
structive use claim based on impacts on water, wildlife, and vegetation 
resources. As previously discussed, the White River and Arapaho N a
tional Forests, Clear Creek, Blue River, Eagle River, and Georgetown 
Lake are fishing resources.309 C-DOT estimates that harmful chemicals 
and substances resulting from the six-lane highway's increased runoff and 
winter maintenance activities will pollute the water resources in these ar
eas.310 In fact, C-DOT acknowledges impacts on "high value" and Gold 
Medal fisheries in the Eagle River, Blue River and Clear Creek sub
basins.311 

However, the question remains whether a court would determine 
that the value of the resources would be "substantially diminished" as 
required by section 771.135(p)(2).312 Arguably, one of the attributes of a 
fishing resource, particularly a "high value" or Gold Medal fishery, is that 
there are plenty of healthy, native fish to catch. Another important attri
bute, especially to fly-fishermen, is that the fishing area is quiet, beautiful, 
and has clear water (in order to locate the "honey holes"). If the pro
ject's pollution and other impacts substantially diminish these attributes, 
the impacts would likely constitute constructive use. 

This line of reasoning can also apply to impacts on other species of 
wildlife and vegetation. Georgetown Lake is a recreation area in which 
wildlife viewing, including the viewing of bighorn sheep, is a significant 
attribute.313 Because the lake is almost immediately adjacent to the pro
ject, constructive impacts from the six-lane facility are a strong possibility. 
As mentioned above, C-DOT estimates that the project will particularly 
impact bighorn sheep habitat, among those of other species.314 Further, 
the barrier effect of the six-lane highway may also impair the survival of 

306. Id. (emphasis added). 
307. Id. 
308. Sierra Club, 664 F. Supp. at 1330-31. 
309. See DRAFT PElS 3.5 FISHERIES, supra note 254, at 3.5-1. 
310. DRAFT PElS 3.4 WATER RESOURCES, supra note 225, at 3.4-19 (summarizing in Table 

3.4-18 the percent increase of winter maintenance impacts from project alternatives). 
311. DRAFT PElS 3.5 FISHERIES, supra note 254, at 3.5-7 to -8. 
312. 23 C.F.R. § 771.135(p )(2). 
313. See DRAFT PElS 3.2 BIOLOGICAL RESOURCES, supra note 236, at 3.2-20 (providing that 

the key habitat of bighorn sheep would be most extensively affected near Georgetown). 
314. Id. 
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wildlife species that roam and migrate in search of cover, food, water, and 
mates.315 If these impacts substantially diminish the ability to view big
horn sheep or other wildlife from Georgetown Lake, a court may deter
mine that the project has constructively used this recreation area. 

In addition, a total of sixteen National Wilderness Preservation Ar
eas are located in the White River and Arapaho National Forests.316 The 
ability to view wildlife in its natural habitat and to experience the unaf
fected, natural beauty of wilderness are important attributes of these ar
eas. Thus, if impacts on vegetation and wildlife, such as barrier effect, 
community and habitat loss, and noise substantially diminish a visitor's 
ability to engage in these activities, constructive use may occur. 

C. TEMPORARY USE 

This Article establishes that constructive use resulting from perma
nent impacts will likely occur in the project area. This is especially clear 
when one considers the cumulative effect of proximity impacts and the 
courts' broad interpretation of use and the cumulative effect of proximity 
impacts. Additionally, temporary use of protected resources in the 
mountain corridor may also occur from the project's construction im
pacts. Section 771.135(p)(7) confirms that temporary use may occur 
when: the use's duration is as long as or longer than the duration of the 
construction project; the "nature and magnitude" of the use is not minor; 
there are permanent impacts; the project temporarily or permanently in
terferes with a protected resource's attributes; or the land used is not fully 
restored.317 The holdings in Valley Community Preservation, Coalition on 
Sensible Transportation, and Falls Road guide for claims based on tempo
rary impacts.318 

The 1-70 expansion project may temporarily use protected resources 
in the mountain corridor due to the project's extended fifteen-year dura
tion, large scope, and location. Because temporary impacts generally re-

315. See id. at 3.2-5 (stating that "1-70, human population centers, increasing development, 
and human intrusion act as barriers to wildlife that historically crossed the Corridor in their 
migration. "). 

316. See U.S. Department of Agriculture, Forest Service, White River National Forest, supra 
note 182 (providing that eight wilderness areas are located in the forest); Wildernet, Arapaho 
and Roosevelt National Forests, supra note 190 (stating that eight wilderness areas are located in 
the forest). 

317. 23 C.F.R. § 771.135(p)(7). 
318. See Valley Cmty. Pres., 373 F.3d at 1092 (citing section 771.135(p)(5)(ix) in holding that 

temporary vibration impacts did not constitute constructive use because the impacts were miti
gated "through advance planning and monitoring activities."); Falls Rd., 581 F. Supp. 678 (pro
viding a cautionary example of failed invocation of temporary constructive use); but see Coal. on 
Sensible Transp., 826 F.2d at 63 (determining that the project's temporary construction ease
ments constituted use of the parks even though none of the parks had popular facilities in the 
area of the highway). 

348 Transportation Law Journal [Vol. 32:313 

wildlife species that roam and migrate in search of cover, food, water, and 
mates.315 If these impacts substantially diminish the ability to view big
horn sheep or other wildlife from Georgetown Lake, a court may deter
mine that the project has constructively used this recreation area. 

In addition, a total of sixteen National Wilderness Preservation Ar
eas are located in the White River and Arapaho National Forests.316 The 
ability to view wildlife in its natural habitat and to experience the unaf
fected, natural beauty of wilderness are important attributes of these ar
eas. Thus, if impacts on vegetation and wildlife, such as barrier effect, 
community and habitat loss, and noise substantially diminish a visitor's 
ability to engage in these activities, constructive use may occur. 

C. TEMPORARY USE 

This Article establishes that constructive use resulting from perma
nent impacts will likely occur in the project area. This is especially clear 
when one considers the cumulative effect of proximity impacts and the 
courts' broad interpretation of use and the cumulative effect of proximity 
impacts. Additionally, temporary use of protected resources in the 
mountain corridor may also occur from the project's construction im
pacts. Section 771.135(p)(7) confirms that temporary use may occur 
when: the use's duration is as long as or longer than the duration of the 
construction project; the "nature and magnitude" of the use is not minor; 
there are permanent impacts; the project temporarily or permanently in
terferes with a protected resource's attributes; or the land used is not fully 
restored.317 The holdings in Valley Community Preservation, Coalition on 
Sensible Transportation, and Falls Road guide for claims based on tempo
rary impacts.318 

The 1-70 expansion project may temporarily use protected resources 
in the mountain corridor due to the project's extended fifteen-year dura
tion, large scope, and location. Because temporary impacts generally re-

315. See id. at 3.2-5 (stating that "1-70, human population centers, increasing development, 
and human intrusion act as barriers to wildlife that historically crossed the Corridor in their 
migration. "). 

316. See U.S. Department of Agriculture, Forest Service, White River National Forest, supra 
note 182 (providing that eight wilderness areas are located in the forest); Wildernet, Arapaho 
and Roosevelt National Forests, supra note 190 (stating that eight wilderness areas are located in 
the forest). 

317. 23 C.F.R. § 771.135(p)(7). 
318. See Valley Cmty. Pres., 373 F.3d at 1092 (citing section 771.135(p)(5)(ix) in holding that 

temporary vibration impacts did not constitute constructive use because the impacts were miti
gated "through advance planning and monitoring activities."); Falls Rd., 581 F. Supp. 678 (pro
viding a cautionary example of failed invocation of temporary constructive use); but see Coal. on 
Sensible Transp., 826 F.2d at 63 (determining that the project's temporary construction ease
ments constituted use of the parks even though none of the parks had popular facilities in the 
area of the highway). 



HeinOnline -- 32 Transp. L.J. 349 2004-2005

2005] Protective Statutes and the 1-70 Mountain Corridor 349 

suIt from construction activities, the project will probably use historic 
sites, parks, and recreation areas located adjacent to and within the con
struction zone. C-DOT acknowledges that the project's construction will 
"displace" fifty-six to sixty-one acres of vegetation along the 1-70 moun
tain corridor.319 If any of the displaced vegetation is located within the 
boundaries of protected resources, the impact may constitute constructive 
use if the area is not fully restored or if the use lasts at least as long as the 
project's fifteen-year duration.320 This analysis applies to all of the pro
ject's construction activities that actually occupy or take protected land. 

Curiously, constructive temporary use may occur more often than di
rect temporary use. This is because most of the protected resources adja
cent to 1-70 are not so close that expanding the highway would actually 
encroach into the resources' lands. Because a large portion of the pro
posed expansion area is located in the valley, pollution, noise, and es
thetic impacts from construction may be more noticeable and 
pronounced. If such temporary impacts do not satisfy the conditions pro
vided in section 771.135(p )(7), then construction of the project may sub
stantially impair nearby protected resources, even though the harm is 
only temporary.321 

VII. CONCLUSION 

This Article establishes that section 4(f) of the Department of Trans
portation Act applies to the 1-70 mountain corridor expansion project. 
Not only has C-DOT recognized that the proposed six-lane highway will 
directly use eleven section 4(f) resources, but this Article concludes that 
the project will likely constructively use protected parks, historic sites, 
and recreation areas located in the 1-70 mountain corridor. Temporary 
impacts resulting from the proposed project's construction may also oc
cur. This Article bases its conclusion on anticipated noise, air quality, 
water, esthetic, and ecological impacts, and the broad interpretation of 
use employed by the federal courts, including those in the Tenth Circuit. 
Further, even if the project's anticipated impacts, alone, cannot constitute 
constructive use of protected resources, the impacts' cumulative effect 
will more than likely significantly impair the value of protected resources. 
Therefore, because section 4(f) applies to the project, C-DOT and the 

319. DRAFT PElS 3.2 BIOLOGICAL RESOURCES, supra note 236, at 3.2-9 (providing that the 
proposed project will permanently displace fifty-eight to seventy-five acres of vegetation as well 
as directly impact an additional fifty-six to sixty-one acres of vegetation within the construction 
zone). 

320. See 23 C.F.R. § 771.135(p )(7)(i) (indicating that temporary use may constitute use 
within the meaning of section 4(f) if its duration is equal to or greater than the time needed for 
construction of the project). 

321. See id. 
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FHWA are mandated to consider feasible and prudent alternatives in lieu 
of the proposed six-lane highway facility and undergo all possible plan
ning to minimize harm to the protected resources located in the I-70 
mountain corridor. 

350 Transportation Law Journal [Vol. 32:313 
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Contract Claims Settlements 

Yetkin Yildirim, Ph.D., P.E.* 

1. INTRODUCTION 

The Federal Highway Administration reports that state claims proce
dures must be designed to address issues of governmental immunity from 
construction claims, the authority of administrative review, and adminis
trative settlement appeal.1 In an effort to reduce the expenditure of 
human and economic resources on claims settlement, the 78th Texas Leg
islature adopted language endorsing the use of alternative dispute resolu
tion regarding state agencies.2 The 78th Legislature was the first to 
include alternative dispute resolution provisions in state agencies' Sunset 

* Dr. Yetkin Yildirim completed his Masters in 1999 and Ph.D. in 2000 in the Civil 
Engineering Department at the University of Texas at Austin. Dr. Yildirim completed his 
Doctoral Graduate Portfolio in Dispute Resolution at the University of Texas at Austin -in 2004. 
He is the project manager of the Superpave and Asphalt Research Program at the Center for 
Transportation Research, the University of Texas at Austin. Dr. Yildirim has been the main 
researcher on a number of TxDOT's major research projects in a wide variety of transportation 
related research. Dr. Yildirim has taught courses in the transportation engineering area both at 
the undergraduate and graduate levels at the University of Texas at Austin since 1999. He is 
involved in developing a series of training videos aimed at construction workers and engineers. 
The University of Texas at Austin, Center for Transportation Research, 3208 Red River, Austin, 
TX 78705, USA, Tel: (512) 232-1845, yetkin@mail.utexas.edu. 

1. See Ross D. NETHERTON, U.S. DEP'T OF TRANSP., STATE LAWS AND REGULATIONS 
GOVERNING SETTLEMENT OF HIGHWAY CONSTRucnON CONTRACT CLAIMS & CLAIM DIS
PUTES, REPORT No. FHWA-TS-84-209, at 1 (1984) (on file with the author). 

2. CENT. FOR DISPUTE RESOLUTION, 2003 TEXAS ADR LEGISLATIVE REPORT 2 (2003), 
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The University of Texas at Austin, Center for Transportation Research, 3208 Red River, Austin, 
TX 78705, USA, Tel: (512) 232-1845, yetkin@mail.utexas.edu. 

1. See Ross D. NETHERTON, U.S. DEP'T OF TRANSP., STATE LAWS AND REGULATIONS 
GOVERNING SETTLEMENT OF HIGHWAY CONSTRucnON CONTRACT CLAIMS & CLAIM DIS
PUTES, REPORT No. FHWA-TS-84-209, at 1 (1984) (on file with the author). 

2. CENT. FOR DISPUTE RESOLUTION, 2003 TEXAS ADR LEGISLATIVE REPORT 2 (2003), 
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bills,3 and in November 2002, the Sunset Advisory Commission officially 
enacted an across-the-board recommendation for state agencies to de
velop and implement alternative dispute resolution practices.4 This rec
ommendation is in accord with Texas policy on alternative dispute 
resolution by government agencies, as stated in the Governmental Dis
pute Resolution Act, chapter 2009 of the Government Code.5 Further, 
Senate Bill 1147 incorporated alternative dispute resolution processes 
into the operations of the State Office of Administrative Hearings 
("SOAH"),6 a key player in the settlement of disputes related to Texas 
Department of Transportation ("TxDOT") construction. 

An established hierarchy of agency-level resolution processes are 
now in place that not only grant authorization for suits against the State 
but also provide guidelines for claims filed at various levels of administra
tion.7 TxDOT aims to resolve as many disputes as possible at the lower 
project-level before suits escalate to the district or agency levels. Once a 
dispute surpasses the project level, it is termed a claim.8 Numerous pre
ventative measures, including partnering and project, district, and agency
level dispute resolution procedures, have been developed to address dis
putes early before they mature into claims.9 TxDOT recognizes that the 
resolution of disputes at the time they occur results in the least expendi
ture of time and economic resources.10 

available at http://www.utexas.edu/law/academics/centers/cppdr/resources/2003%20Legislative% 
20Report.pdf (last visited March 15, 2006). 

3. Id. The Sunset Advisory Commission is a Texas oversight committee, which assesses the 
need for state agencies to exist and serves to enact fundamental changes to an agency's mission 
or operations if needed. The Sunset process sets a date by which a state agency is abolished 
unless legislation is passed to continue its operation. This allows the Legislature to examine 
closely each agency and make changes to the agency's mission or operations if necessary. Ap
proximately twenty to thirty state agencies go through the Sunset process each legislative 
session. 

4. Id. 
5. Id. 
6. SUNSET ADVISORY COMM'N, IMPLEMENTATION OF THE 2003 SUNSET LEGISLATION 6 

(2005), http://www.sunset.state.tx.us179threports/compl_03.pdf. 
7. See TEX. DEP'T OF TRANSP., CONSTRUCTION CONTRACT ADMINISTRATION MANUAL 8-2 

to 8-5 (2004) [hereinafter CONSTRUCTION CONTRACT ADMINISTRATION MANUAL], http://manu
als.dot.state.tx.us:80/docs/coiconstlforms/cah.pdf (last visited Mar. 25, 2006) (discussing the dis
pute resolution policy and procedures). 

8. Id. (defining a claim as "a dispute that is not resolved and requires formal action by the 
TxDOT Contract Claims Committee."). 

9. Id. at 3-10 to 3-12, 8-3 to 8-5. 
10. Id. 
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II. PROJECf LEVEL DISPUTE RESOLUTION: CRITICAL PATH 
MANAGEMENT, PROJECT PARTNERING AND DISPUTE 

RESOLUTION TRAINING 

353 

TxDOT's first line of defense against claim escalation is a proactive 
approach towards addressing claims at the project level. This approach is 
manifested through critical path management, the development of pro
ject-level partnering, and training to increase the competence of both 
area engineers and other district level staff in dispute resolution. 

A. CRITICAL PATH MANAGEMENT 

The concept of Critical Path Management ("CPM") was developed 
in the late 1950s to address different construction planning and control 
problems in the United States.ll For example, in one case, the U.S. Navy 
needed to control contracts for its Polaris program.12 The contracts in 
question dealt with the research, development, and manufacturing of new 
component parts. As these parts were being made for the first time, their 
manufacturing cost and time could not be estimated accurately.13 In this 
case, three separate time estimates were projected: "optimistic, pessimis
tic, and most likely."14 These three estimates were then used in a mathe
matical model called the Program Evaluation and Review Technique 
("PERT").15 This technique, similar to the CPM method developed later, 
projected realistic time estimates despite the existence of major 
uncertainties.16 

A second case instrumental in the development of CPM involved the 
E.1. du Pont de Nemours Company, which was constructing several chem
ical plants in the United StatesP These large-scale projects required that 
both construction time and cost be estimated accurately.18 The method 
of Project Planning and Scheduling ("PPS"), was implemented in this 
case to project realistic estimates for cost and time.19 The PPS technique 
was the direct predecessor of the CPM method.20 

11. JAMES M. ANTILL & RONALD W. WOODHEAD, CRITICAL PATH METHODS IN CON-
STRUcrION PRAcrICE 2 (2d ed. 1970)_ 

12_ [d. 
UM 
14_ [d_ 
15_ [d. The PERT method "was developed by a research team consisting of the U.S. Navy 

Special Projects Office and the Booz, Allen, and Hamilton" consulting firm_ F.H. (BuD) GRIFFIS 
& JOHN V. FARR, CONSTRUcrION PLANNING FOR ENGINEERS 92 (M.D. Morris ed., 2000). 

16. ANTILL & WOODHEAD, supra note 11, at 2. 
11- [d. 
18_ [d. 
19_ [d. 
20_ [d. CPM was developed by Morgan Walker of E. I. Du Pont, and James E. Kelly, then 

with Remington Rand Univac Corporation. GRIFFIS & FARR, supra note 15, at 92. 
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The CPM method assumes that a construction project's activities 
form a network, defined as a "diagram of activities joined in intercon
nected links that reflect relationships among complex interrelated 
tasks."21 Further, it assumes that one pathway through the network can 
be used to determine the duration of a construction project. This one 
pathway is referred to as the "critical path," and "the [minimum] dura
tion of the project is computed by the sum of the 'expected' durations of 
each activity on the critical path."22 With CPM, project tasks are 
diagrammed in detail.23 Calculations are utilized to estimate activity 
durations and resource expenditures in each network.24 Once CPM cal
culations have been performed, an accurate project scheduling bar chart 
can be created.25 A delay in the completion of individual activities any
where along this critical path-such as a temporary stoppage caused by a 
dispute-will lead to a delay in the completion of the overall project.26 

However, it is important to note that the network of activities is itself not 
a schedule, but is rather used in a series of mathematical calculations to 
produce scheduling data.27 

The development of CPM networks can assist in the management of 
project design, scheduling, and control.28 Districts often utilize CPM 
methods to assist in the design and execution of construction projects.29 

The critical path may be used to substantiate activity relationships when 
claims arise.3D It is also a beneficial scheduling tool to avoid project delay 
in dispute situations.31 The CPM tool provides engineers and contractors 
with a better estimate of a dispute's impact on project development. 

The process of agency-wide CPM policy implementation at TxDOT 
began in 1992.32 By 1995, formal training was introduced to educate engi
neers about the potential of claims clarification through critical path 
scheduling.33 Compared to the previous system of project-level dispute 
risk management, the TxDOT CPM system provides a more uniform ar
rangement by which the agency can address contractor claims.34 

21. GRIFFIS & FARR, supra note 15, at 92. 
22. ld. 
23. ANTILL & WOODHEAD, supra note 11, at 2. 
24. GRIFFIS & FARR, supra note 15, at 96-102, 106-10. 
25. ld. at 92, 103. 
26. Id. at 102. 
27. Id. at 103. 
28. ANTILL & WOODHEAD, supra note 11, at 1. 
29. See GRIFFIS & FARR, supra note 15, at 92. 
30. JAMES J. O'BRIEN, CPM IN CONSTRUGrION MANAGEMENT 367 (1984). 
31. ANTILL & WOODHEAD, supra note 11, at 1, 4-5. 
32. Interview with Shirley Macik, Administrative Assistant to the Contract Claim Commit

tee (July 20, 2004). 
33. Id. 
34. Id. 
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B. PROJECT P ARTNERING 

TxDOT currently employs project partnering as a proactive ap
proach to construction claims prevention on the project level,35 Partner
ing is defined as 

a long-term commitment between two or more organizations for the purpose 
of achieving specific business objectives by maximizing the effectiveness of 
each participant's resources .... The relationship is based [on] trust, dedica-
tion to common goals and ... understanding of each other's individual ex-
pectations and values. Expected benefits include improved efficiency and 
cost effectiveness, increased opportunity for innovation, and ... continuous 
improvement of quality products and services.36 

Partnering develops stronger relationships among members of a pro
ject team and promotes "trust and commitment, a common mission state
ment, shared goals, interdependence, [and] accountability .... "37 "It is a 
concept that is intended to accentuate the positive and overcome the 
weaknesses that thrive in an adversarial milieu."38 The desired result of 
the application of these ends is primarily cost reduction through project 
efficacy and claims reduction. 

It is important to observe that many of the goals installed by partner
ing initiatives reflect basic principles utilized in the execution of dispute 
resolution. Shared goals and interdependence are each fundamental 
objectives in the resolution of interpersonal and inter-organizational con
flict. 39 In relation to organizational communication, the perception of in
terdependent goals can lead to shared ideas, open-minded consideration 
and improved productivity.40 The application of partnering ideals to 
mUlti-organizational projects encourages productivity while instilling ba
sic conflict resolution principles.41 

The concept of partnering is particularly applicable to contractor 
complaints stemming from the competitive bidding process. The rules and 
guidelines of competitive bidding cannot fully protect the public sector 

35. See Kenneth M. Grajek, et aI., Partnered Project Performance in Texas Department of 
Transportation, 6 J. INFRASTRUcruRE Sys. 73, 73 (2000). 

36. CONSTR. INDUS. INST., IN SEARCH OF PARTNERING EXCELLENCE, SPECIAL PUBLICA

TION 17-1, at iv (1991). 
37. PROJECT TEAM BLDG. TASK FORCE, CONSTR. INDUS. INST., TEAM BUILDING: IMPROV

ING PROJECT PERFORMANCE, PUBLICATION 37-1, at 3 (1993). 
38. CPR INST. FOR DISP. RESOL., 1994 CPR MODEL ADR PROCEDURES AND PRACTICES 

(MAPP), MODEL ADR PROCEDURE: PREVENTING AND RESOLVING CONSTRUCTION DISPUTES, 

pt. I, at 1-137 (Catherine Cronin-Harris ed., 1994). 
39. See generally Dean Tjosvold, The Goal Interdependence Approach to Communication in 

Conflict: An Organizational Study, in THEORY AND RESEARCH IN CONFLICT MANAGEMENT 15, 
at 16, 18, 25 (M. Afzalur Rahim ed., 1990). 

40. See id. at 24. 
41. See id. at 24-26. 
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from the negative effects of litigation.42 In response, TxDOT and associ
ated general contractors have incorporated the partnering system to meet 
the needs of public sector construction projects.43 "In a 'best-bid' envi
ronment, litigation ... by the contractor would be counterproductive and 
destructive [to the] mutually beneficial relationship. "44 This is known as 
"project partnering,"45 and in addition to offering the regular benefits of 
partnering, project partnering also provides training methods and project 
facilitators during a project's early stages for the purpose of improving 
communication among construction project team members.46 

TxDOT initiated its official partnering program in April 1992.47 The 
positive results included better work environments, faster project comple
tion, and fewer contract disputes.48 With the implementation of the 
Partnering Plus Program in December 1996, partnering was required for 
all TxDOT construction projects and TxDOT employees and contractors 
received project partnering training.49 This training included single-pro
ject, team-building seminars that instructed employees and contractors on 
how to maximize project schedules and cost benefits.50 

The comparison of partnered TxDOT construction projects to non
partnered projects demonstrates that partnering positively influences 
"completion times, dispute resolution and project team relations."51 Par
ticipants have reported the most beneficial elements of partnering prepa
ration as "identification of problem-solving techniques and issue 
escalation tactics."52 Indeed, according to a 1997 Texas Performance Re
view, TxDOT saved $7 million over five years after implementing project 
partnering in 1992. 

Texas agencies' use of ADR has reduced construction costs and time and the 
number of contractor claims. TxDOT reported that during the last five 

42. See Grajek, supra note 35, at 73-75. 
43. See id. 
44. FHWA INT'L TECH. SCANNING PROGRAM, SUMMARY REPORT OF THE CONTRACT AD

MINISTRATION TECHNIQUES FOR QUALITY ENHANCEMENT STUDY TOUR (CATQEST), at 20 
(1994) [hereinafter CATQEST], available at http://ntl.bts.govIDOCS/catqest.html(last visited 
Jan. 13, 2006). 

45. See Grajek, supra note 35, at 74 (providing that the term project partnering is used "to 
describe the voluntary partnering activities conducted by a project-by-project basis within a con
tinuous framework."). 

46. See DOUGLAS D. GRANSBERG, ET AL., TEX. TECH. UNIV., EVALUATION OF THE 
TxDOT PARTNERING PLUS PROGRAM, PROJECT No. 0-1729, at 1, available at http:// 
www.txdot.state.tx.us!business/partnering/documentslFinalreport.pdf. 

47. Grajek, supra note 35, at 75. 
48. See id. 
49. See GRANSBERG, supra note 46, at 1. 
50. See id. at 2. 
51. Grajek, supra note 35, at 73 (language provided in the Abstract). 
52. Id. at 79. 

356 Transportation Law Journal [Vol. 32:351 

from the negative effects of litigation.42 In response, TxDOT and associ
ated general contractors have incorporated the partnering system to meet 
the needs of public sector construction projects.43 "In a 'best-bid' envi
ronment, litigation ... by the contractor would be counterproductive and 
destructive [to the] mutually beneficial relationship. "44 This is known as 
"project partnering,"45 and in addition to offering the regular benefits of 
partnering, project partnering also provides training methods and project 
facilitators during a project's early stages for the purpose of improving 
communication among construction project team members.46 

TxDOT initiated its official partnering program in April 1992.47 The 
positive results included better work environments, faster project comple
tion, and fewer contract disputes.48 With the implementation of the 
Partnering Plus Program in December 1996, partnering was required for 
all TxDOT construction projects and TxDOT employees and contractors 
received project partnering training.49 This training included single-pro
ject, team-building seminars that instructed employees and contractors on 
how to maximize project schedules and cost benefits.50 

The comparison of partnered TxDOT construction projects to non
partnered projects demonstrates that partnering positively influences 
"completion times, dispute resolution and project team relations."51 Par
ticipants have reported the most beneficial elements of partnering prepa
ration as "identification of problem-solving techniques and issue 
escalation tactics."52 Indeed, according to a 1997 Texas Performance Re
view, TxDOT saved $7 million over five years after implementing project 
partnering in 1992. 

Texas agencies' use of ADR has reduced construction costs and time and the 
number of contractor claims. TxDOT reported that during the last five 

42. See Grajek, supra note 35, at 73-75. 
43. See id. 
44. FHWA INT'L TECH. SCANNING PROGRAM, SUMMARY REPORT OF THE CONTRACT AD

MINISTRATION TECHNIQUES FOR QUALITY ENHANCEMENT STUDY TOUR (CATQEST), at 20 
(1994) [hereinafter CATQEST], available at http://ntl.bts.govIDOCS/catqest.html(last visited 
Jan. 13, 2006). 

45. See Grajek, supra note 35, at 74 (providing that the term project partnering is used "to 
describe the voluntary partnering activities conducted by a project-by-project basis within a con
tinuous framework."). 

46. See DOUGLAS D. GRANSBERG, ET AL., TEX. TECH. UNIV., EVALUATION OF THE 
TxDOT PARTNERING PLUS PROGRAM, PROJECT No. 0-1729, at 1, available at http:// 
www.txdot.state.tx.us!business/partnering/documentslFinalreport.pdf. 

47. Grajek, supra note 35, at 75. 
48. See id. 
49. See GRANSBERG, supra note 46, at 1. 
50. See id. at 2. 
51. Grajek, supra note 35, at 73 (language provided in the Abstract). 
52. Id. at 79. 



HeinOnline -- 32 Transp. L.J. 357 2004-2005

2005] TxDOT Dispute Resolution 

years, after implementing an ADR process that included partnering, only a 
few projects had major disputes. According to a report on partnering at 
TxDOT, "partnering is having a positive impact on schedule duration and 
claims costs." According to the study, partnered projects had a higher on
schedule percentage than non-partnered projects, resulting in an estimated 
savings of $7 million.53 

C. AREA ENGINEERS AND OTHER DISTRIcr LEVEL STAFF 

357 

TxDOT policy also attempts to address disputes at the project level 
by equipping various personnel with necessary conflict resolution skills 
through dispute resolution training.54 It is often the area engineer, de
fined as the "engineer in charge of a series of construction projects in a 
specified geographical area ... [such as] districts or regions[,]"55 who is 
first in line to resolve project-level disputes. Project-level dispute resolu
tion procedure is outlined in the Guide Specifications for Highway Con
struction, developed in 1962 by the American Association of State 
Highway and Transportation Officials ("AASHTO") to promote uni
formity among states' contract administration procedures. 56 The 1962 
AASHTO Guide Specifications provide: 

The [e]ngineer will decide all questions which may arise as to the quality and 
acceptability of materials furnished and work performed and as to the rate 
of progress of the work; all questions which may arise as to the interpreta
tion of the plans and specifications; all questions as to the acceptable fulfill
ment of the contract on the part of the Contractor. 57 

Additionally, in 1987 and 1988, the State Department of Highways 
and Public Transportation enacted a dispute resolution policy and con
tract claim procedure for the resolution of disputes and claims between 
the department and contractors.58 The purpose of Administrative Circu
lar No. 10-87 ("AC-1O-87") was the promotion of a more cooperative atti
tude between area engineers and contractors and the establishment of 
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55. Ross D. NETHERTON, NAT'L COOP. HIGHWAY RESEARCH PROGRAM, CONSTRUCTION 

CONTRACT CLAIMS: CAUSES AND METHODS OF SETTLEMENT 4 (1983) (available from the Trans
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58. STATE DEP'T OF HIGHWAYS & PUB. TRANSP., ADMINISTRATIVE CIRCULAR No. 10-87, 

at 1 (1987). 
59. [d. at 1-2. 
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When the contractor appeals the District's final decision, the District is to 
request the Construction Division to review the dispute and the District's 
final decision. The Construction Division will then review the information 
presented by the contractor and the information presented by the District 
and make a recommendation to the District for disposition of the matter in 
compliance with the contract provisions. That recommendation shall be 
founded on fairness to the contractor and to the State. It will be the Dis
trict's responsibility to notify the contractor in writing of their final decision 
on his appeal.60 

In his analysis of contract claims, Netherton states that the 
AASHTO Guide Specifications, although a separate document, is consid
ered to be part of the official contract between engineers and contractors 
"in the same way that private construction contracts treat the general 
conditions as an integral part of the agreement between owner and con
tractor."61 The area engineer and district staff should work together to 
resolve disputes with the project contractor.62 In addition to the area en
gineer, the district construction engineer and district engineer should be 
available to address the contractor's concerns.63 

Section 104.02 of the 1962 AASHTO Guide Specifications gave con
tracting agencies the authority to make necessary changes at any time 
during the progress of work as long as any changes made are within the 
scope of the contract.64 The power to adjust the course of the work as 
necessary and adjust time and compensation for performance after the 
contract has been established serves a practical need. Work site condi
tions may require that changes be made immediately and this authority 
helps agencies sidestep potential disputes between contractors and 
engineers.65 

D. CLAIM RESOLUTION AT THE PROJECT LEVEL 

The State Department of Highways and Public Transportation and 
TxDOT strongly encourage the resolution of disputes at the project level 
during the time period of contract.66 Netherton notes, however, that dis
pute resolution at the project level is generally "informal, and concen
trates on establishing the facts."67 Furthermore, Netherton states: 

In many instances, once the factual situation producing a claim is clarified, 
the parties can agree on the technical measures that solve the problem, and 

60. Id. at 2 (emphasis added). 
61. NETHERTON, supra note 55, at 18 (alteration in original). 
62. CONSTRUcnON CONTRACf ADMINISTRATION MANUAL, supra note 7, at 8-3. 
63. STATE DEP'T OF HIGHWAYS & PUB. TRANSP., supra note 58, at 2-3 
64. See NETHERTON, supra note 55, at 18. 
65. Id. 
66. STATE DEP'T OF HIGHWAYS & PUB. TRANSP., supra note 58, at 2. 
67. See NETHERTON, supra note 55, at 18. 
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on an appropriate change order, including additional compensation, when 
warranted. In such cases, the result is likely to be a negotiated settlement, 
implemented voluntarily by the field engineer's action under the authority to 
order changes within the scope of the contract. The field engineer's position 
in these situations has been compared to that of a tightrope walker; they 
must exercise extreme care to avoid, on one hand, being overly generous 
with the claimant, and, on the other, denying a claim that is justified.68 

III. DISTRICT LEVEL DISPUTE RESOLUTION 

359 

Disputes that remain unsettled by project-level management require 
district-level dispute resolution. According to AC-l0-87, the Construction 
Division is responsible for creating and staffing an internal claims sec
tion.69 The Project Management Branch of the Construction Division di
rects dispute management at the district level.7° This section works with 
District personnel and meets with contractors to obtain any additional 
information since the filing of the dispute claim.71 

Critical path method is used to determine the scope and validity of 
the contractor's claim.n It is important to note that contractors often 
have little experience with the development of a claim. In these situa
tions, the Project Management Branch of the Construction Division may 
provide the contractor with claim development assistance to expedite the 
claims process. TxDOT and the claimant contractor work to develop an 
accurate representation of the claims' critical path disruption.73 Appro
priate claims development utilizing critical path illustration has led di
rectly to resolution at the district level for some disputes. Critical path 
representation elucidates agency requirements for certain claims settle
ment. Figure 2 illustrates the dispute resolution process at the district 
level. 

IV. AGENCY AND STATE LEVEL DISPUTE RESOLUTION 

A. CONTRACT CLAIM COMMITTEE 

The original contract claim procedure stipulated by AC-1O-87 was 
adopted by the state of Texas on June 10, 1988, and revised on January 10, 

68. Id. 
69. STATE DEP'T OF HIGHWAYS & PUB. TRANSP., supra note 58, at 3. In the case of Texas, 

this is the Project Management Branch. CONSTRUCfION CONTRACf ADMINISTRATION MANUAL, 
supra note 7, at 8-5. 

70. CONSTRUCfION CONTRACf ADMINISTRATION MANUAL, supra note 7, at 8-3, 8-5. 
71. Id. 
72. O'BRIEN, supra note 30, at 367. 
73. See Michael Peter Lehmann, Contract Claims and Disputes on Texas Highway Con

struction Projects, at 12, 41 (May 1991) (Master's thesis, Texas A&M University) (on file with 
author). 
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1999 as reflected in title 43, section 9.2 of the Texas Administrative 
Code,74 TxDOT established the policy outlined by section 9.2 in accor
dance with section 201.112 of the Transportation Code, which outlines the 
procedure for the Contract Claim Committee ("CCC").7S CCC is com
posed of a chairperson and three members and was developed to address 
claims that transcend resolution at the district level. 76 CCC members are 
appointed by the State Engineer-Director for the State Department of 
Highways and Public Transportation,77 The contractor initiates the dis
pute claim procedure by filing a detailed report with the district engineer, 
the director of the Construction Division, or the CCC.78 If the report is 
filed with the district engineer or director of the Construction Division, 
the claim will be forwarded to the CCC that will administer the contract 
claim procedure,79 This report includes contractor and project reference 
information, a summary of the claim and requested amount of time or 
compensation, a detailed explanation of the issues involved in the claim, 
justification for TxDOT responsibility for compensation related to claim 
issues, and a specific summary of the calculation of damages resulting in 
the claim.80 Figure 3 shows the dispute resolution process at the agency 
level. 

The Committee also receives claim reports from the district including 
critical path representation of the district's position.81 CCC regularly 
consults with the Construction Division's Project Management Branch, 
the district, and related administration in their investigation of dispute 
claims.82 Following consultation, the CCC schedules an initial meeting 
with the contractor to confer on issues related to the claim.83 This meet
ing between the CCC and contractor, however, is strictly informal. As 
subsection (5) provides: 

The committee will then afford the contractor an opportunity for a meeting 

74. See 43 TEX. ADMIN. CODE § 9.2 (1999). 
75. 23 Tex. Reg. 10360 (proposed Oct. 9, 1998) (proposed amendment to 43 TEX. ADMIN. 

CODE § 9.2). 
76. 43 TEX. ADMIN. CODE § 9.2(b)(1). 
77. Allison J. Synder, Claims and Dispute Resolution Procedures of State Agencies Relating 

to Construction Contracts, FINDLAW.COM, Feb. 1997, http://libraryJindlaw.coml1997/Feb/1I 
126228.html (referring to 43 TEX. ADMIN. CODE § 1.68). 

78. 43 TEX. ADMIN. CODE § 9.2(b)(2). 
79. ld.; see also STATE DEP'T OF HIGHWAYS & Pus. TRANSP., supra note 58, at 3 (providing 

that "[c]ontractor disputes that cannot be resolved under the contract provisions may be submit
ted to the Contractors Review Committee through the District and the Construction Division."). 

80. See Letter from Amadeo Saenz, J.R., Chairman, Contract Claim Committee, to the 
Contractors (Apr. 11, 2002) (on file with the author) (providing as an attachment a suggested 
format for filing claims). 

81. Synder, supra note 77. 
82. 43 TEX. ADMIN. CODE § 9.2(b)(4). 
83. ld. § 9.2(b)( 4), (5). 

360 Transportation Law Journal [Vol. 32:351 

1999 as reflected in title 43, section 9.2 of the Texas Administrative 
Code,74 TxDOT established the policy outlined by section 9.2 in accor
dance with section 201.112 of the Transportation Code, which outlines the 
procedure for the Contract Claim Committee ("CCC").7S CCC is com
posed of a chairperson and three members and was developed to address 
claims that transcend resolution at the district level. 76 CCC members are 
appointed by the State Engineer-Director for the State Department of 
Highways and Public Transportation,77 The contractor initiates the dis
pute claim procedure by filing a detailed report with the district engineer, 
the director of the Construction Division, or the CCC.78 If the report is 
filed with the district engineer or director of the Construction Division, 
the claim will be forwarded to the CCC that will administer the contract 
claim procedure,79 This report includes contractor and project reference 
information, a summary of the claim and requested amount of time or 
compensation, a detailed explanation of the issues involved in the claim, 
justification for TxDOT responsibility for compensation related to claim 
issues, and a specific summary of the calculation of damages resulting in 
the claim.80 Figure 3 shows the dispute resolution process at the agency 
level. 

The Committee also receives claim reports from the district including 
critical path representation of the district's position.81 CCC regularly 
consults with the Construction Division's Project Management Branch, 
the district, and related administration in their investigation of dispute 
claims.82 Following consultation, the CCC schedules an initial meeting 
with the contractor to confer on issues related to the claim.83 This meet
ing between the CCC and contractor, however, is strictly informal. As 
subsection (5) provides: 

The committee will then afford the contractor an opportunity for a meeting 

74. See 43 TEX. ADMIN. CODE § 9.2 (1999). 
75. 23 Tex. Reg. 10360 (proposed Oct. 9, 1998) (proposed amendment to 43 TEX. ADMIN. 

CODE § 9.2). 
76. 43 TEX. ADMIN. CODE § 9.2(b)(1). 
77. Allison J. Synder, Claims and Dispute Resolution Procedures of State Agencies Relating 

to Construction Contracts, FINDLAW.COM, Feb. 1997, http://libraryJindlaw.coml1997/Feb/1I 
126228.html (referring to 43 TEX. ADMIN. CODE § 1.68). 

78. 43 TEX. ADMIN. CODE § 9.2(b)(2). 
79. ld.; see also STATE DEP'T OF HIGHWAYS & Pus. TRANSP., supra note 58, at 3 (providing 

that "[c]ontractor disputes that cannot be resolved under the contract provisions may be submit
ted to the Contractors Review Committee through the District and the Construction Division."). 

80. See Letter from Amadeo Saenz, J.R., Chairman, Contract Claim Committee, to the 
Contractors (Apr. 11, 2002) (on file with the author) (providing as an attachment a suggested 
format for filing claims). 

81. Synder, supra note 77. 
82. 43 TEX. ADMIN. CODE § 9.2(b)(4). 
83. ld. § 9.2(b)( 4), (5). 



HeinOnline -- 32 Transp. L.J. 361 2004-2005

2005] TxDOT Dispute Resolution 

to informally discuss the disputed matters and to provide the contractor an 
opportunity to present relevant information and respond to information the 
committee has received from the department office.84 

361 

CCC meeting attendants typically include the Committee, CCC 
chairman, and representatives for the claimant contractor and the district 
involved in the claim.85 The contractor presents the claim, the Commit
tee clarifies the details of the claim where necessary, and the district re
futes the claim from their position.86 This presentation is succeeded by a 
series of CCC clarification and rebuttals.87 At the close of the meeting, 
committee members collectively deliberate a decision regarding the 
presented claim and rebuttals privately.88 In accordance with section 
201.112 (b) of the Transportation Code, decisions by the CCC are bind
ing. A dissatisfied contractor may appeal the CCC's resolution by for
mally requesting an administrative hearing with the Texas SOAH to 
resolve the claim under section 2001.057 of the Government Code.89 

The contract claim process is a modified arbitration process, it is in
formal, and as Lehmann states, "attendance of attorneys is discouraged 
as the presence of legal counsel often restricts the free flow of conversa
tion."90 This arbitration process is modified within TxDOT as "rights" 
arbitration, whereby the arbiter (CCC) presents a resolution based on the 
interpretation and application of a project's contract terms.91 Three 
methods exist for the selection of arbitrators: (1) they may be selected by 
the parties involved in the dispute; (2) they may be selected by the Na
tional Panel of Construction Arbitrators as maintained by the American 
Arbitration Association (" AAA"); or (3) each individual party may se
lect arbitrators who, in turn, choose a neutral arbitrator to settle the dis
pute or to form a panel.92 Thus, it should be noted that the Contract 
Claim Procedure, as outlined by title 43, section 9.2 of the Texas Adminis
trative Code, adheres to most of the construction industry dispute resolu
tion standards of the AAA. Excluding procedures specific to AAA 
improvement, these standards include: "[1] express arbitrator authority to 

84. Id. § 9.2(b)(S) (emphasis added). 
8S. See id. § 9.2(b)(1), (S) (providing in subsection (1) that the executive director will name 

the members and chairman of the contract claim committee and in subsection (S) that the primes 
contractor will be afforded an opportunity to meet informally to discuss the disputed matters, 
present relevant information, and respond to the information the committee has received). 

86. Lehmann, supra note 73, at 43-44. 
87. Id. 
88. Id. at 44. 
89. TEX. TRANSP. CODE ANN. § 201.112(b) (200S). 
90. Lehmann, supra note 73, at 43. 
91. See JOHN S. MURRAY, ALAN SCOTT RAU & EDWARD F. SHERMAN, ARBITRATION 17 

(1996) (discussing the difference between "rights" and "interest" arbitration). 
92. Lehmann, supra note 73, at 19. 
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control the discovery process; [2] broad arbitrator authority to control the 
hearing; and [3] a concise written breakdown of the award .... "93 

Two main exceptions, however, eliminate CCC proceedings from the 
legal interpretation of arbitration. First, the discovery process is essen
tially contractor summary and Committee investigation.94 Counsel is also 
replaced by representative presentations. Second, while two of the Com
mittee members who preside over a meeting originate from districts dis
interested in the outcome of the claim, the employment of CCC members 
by an agency party to the dispute is inconsistent with arbitration.95 "Con
tractors perceive these [types of] proceedings as subject to bias in favor of 
the agency's staff, and have recommended that disputed claims be sub
mitted to outside mediation panels."96 

Many highway agencies, including those in Alabama, Arkansas, West 
Virginia, Texas and Maine, do not believe that outside mediation would 
improve settlement results, instead relying on CCC member proficiency 
and the ability to issue a well-informed, professional decision.97 

Netherton subcategorizes this group of highway agencies in his 1983 re
port, "Construction Contract Claims: Causes and Methods of Settle
ment," for the National Cooperative Highway Research Program.98 

Netherton groups Alabama, Arkansas and West Virginia into one group, 
which "declares that the doctrine bars suits against the state in its regular 
courts and directs that in the absence of that remedy claimants may re
quest recovery in a special tribunal-Alabama's Board of Adjustment, 
Arkansas' State Claims Commission, and West Virginia's Court of 
Claims."99 

Texas, a state which denies claimants access to the courts, falls into 
Netherton's second subcategory. This subgroup denies "claimants access 
to the courts and refers [claimants] to procedures established as part of 
the legislative process. "100 The Texas state constitution contains no pro
vision relating to suits against the State or its agencies; neither has the 
Legislature enacted a general waiver of sovereign immunity. Disputes 
between the contractor and TxDOT must be handled according to admin
istrative procedures, in accordance with the Supplementary Conditions 
for State of Texas Building Construction Contracts of the Texas Depart-

93. AM. ARB. ASS'N., CONSTRU=JON INDUSTRY ARBITRATION AND MEDIATION RULES, 

REGULAR PROCEDURES (2001), http://www.adr.org!sp.asp?id=22180 (last visited Oct. 19,2005). 
94. See 43 TEX. ADMIN. CODE § 9.2(b)(1), (4). 
95. See Lehmann, supra note 73, at 23. 
96. NETHERTON, supra note 55, at 1. 
97. See id. at 17-18. 
98. [d. 
99. [d. 

100. [d. 
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for State of Texas Building Construction Contracts of the Texas Depart-

93. AM. ARB. ASS'N., CONSTRU=JON INDUSTRY ARBITRATION AND MEDIATION RULES, 

REGULAR PROCEDURES (2001), http://www.adr.org!sp.asp?id=22180 (last visited Oct. 19,2005). 
94. See 43 TEX. ADMIN. CODE § 9.2(b)(1), (4). 
95. See Lehmann, supra note 73, at 23. 
96. NETHERTON, supra note 55, at 1. 
97. See id. at 17-18. 
98. [d. 
99. [d. 

100. [d. 
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ment of Transportation.101 In the case of Texas, some of these procedures 
have already been stated, such as the screening of dispute claims by a 
review committee (including the district engineer, Construction Division, 
and CCC). 

B. ADMINISTRATIVE HEARING 

If a contractor is dissatisfied with the resolution of the CCC, the con
tractor may request a formal administrative hearing to resolve the dispute 
claim in accordance with section 2001.057 of the Government Code.102 

Conducted by SOAH, the formal administrative hearing is the final stage 
in the Texas public construction claims alternative dispute resolution pro
cess.103 The TxDOT engineer-director selects the hearing officers for the 
administrative hearing; one of these officers is typically a high-ranking 
TxDOT employee who is not personally involved with the dispute 
claim.lo4 The other member should be a neutral party not associated with 
TxDOT, usually a lawyer familiar with legal issues related to the con
struction industry. lOS The engineer-director then assigns one of the hear
ing members as a presiding officer. An administrative hearing is a legal 
proceeding presided over by an appointed administrative law judge.106 

Netherton remarks that because contracting agencies' top administrative 
officers often do not have direct knowledge of the situations that pro
duced the dispute claims, the proceedings "seldom produce any entirely 
new evidence, but they provide opportunities for ciairnants to explain 
their version of the causal events and resulting damages, and give their 
interpretation of the contract's provisions governing liability."l07 It 
should be noted that the average settlement time for claims that go to 
administrative hearing is thirty months. lOS Cronin-Harris notes that large, 
complex cases may take several months to arbitrate, especially if ihey are 
not administered properly; she cites the following reasons for the lengthy 
process: "lack of cooperation between the parties; the assertion of legal 
challenges to arbitrability; the quality of administration by a sponsoring 
organization, if any; the difficulty of finding suitable arbitrators; and the 
extent to which discovery is allowed."lo9 Evidently, the most important 
factor in the length of the proceedings for an administrative hearing is the 
expertise of the arbitrator(s). Clearly, an administrative hearing is by far 

101. Synder, supra note 77. 
102. See TEX. TRANSP. CODE ANN. § 201.112(b); see aLso 43 TEX. ADMIN. CODE § 9.2(b)(6). 
103. 43 TEX. ADMIN. CODE § 9.2(b)(9). 
104. See Lehmann, supra note 73, at 44. 
105. [d. at 44-45. 
106. CONSTRUCfION CONTRACf ADMINISTRATION MANUAL, supra note 7, at 8-2. 
107. NETHERTON, supra note 55, at 21. 
108. Lehmann, supra note 73, at 41. 
109. CPR INST. FOR DISP. RESOL., supra note 38, pt. I, at 1-137. 
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the most time-consuming form of claims settlement available in current 
TxDOT practice. Figure 4 shows the path of disputes through the state 
level. 

C. LITIGATION 

Only after all the steps in Texas' alternative dispute resolution pro
cess have been followed can a contractor take the ultimate legal measure 
of petitioning the State Legislature to file suit against TxDOT.I1O For all 
state highway agencies, including TxDOT, the drawback of litigation 
against the state agency is the increased cost of time and money.111 

Cronin-Harris reports: 

In many jurisdictions the trial of a litigated case does not occur until many 
years after the case is filed. This poses a serious problem to many litigants, 
particularly plaintiffs who may not be entitled to prejudgment interest. Liti
gation costs tend to be time oriented; extension of the dispute commonly 
increases the cost substantially.112 

According to Lehmann, however, "only three out of the 60 claims 
filed against the State from 1984 to 1990 have gone entirely through the 
departmental process and into litigation."113 

D. THE TxDOT CLAIMS LOG 

A dispute is recorded by the TxDOT Construction Division once it 
requires a formal review by the Project Management Branch, and an in
ventory of these disputes is kept as the Construction Claims Log.114 Ac
cording to the log, the Division filed a total of 187 construction contract 
claims in the state of Texas between April 1993 and July 2004-an aver
age of approximately seventeen claims per year.115 Of these claims, 162 
have been settled.116 

The claims represent advanced disputes in twenty-four districts and 
three specialized divisions within TxDOT.117 Table 1 shows the number 
of filed claims for each TxDOT sector from April 1993 to July 2004, as 
reported by the Construction Division. 

The claims include contractor disputes regarding building, mainte-

110. Lehmann, supra note 73, at 15. 
111. CPR INST. FOR DISP. RESOL., supra note 38, pt. I, at 1·137 to 138. 
112. /d. at 1·137. 
113. Lehmann, supra note 73, at 45. 
114. See Tex. Dep't of Transp. Claims Log (2004) (unpublished Microsoft Excel File) (availa-

ble by request from TxDOT, 7901 North IH-35, Austin, TX 78761-5426 I Tel: (512) 832.7000). 
115. ld. 
116. ld. at R4 - R197. 
117. ld. at 15 - 1197. 
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nance, and construction provisions to contracts.llB The Claims Log sub
stantiates the cost of claims to TxDOT. Forty-six of the 162 settled claims 
were settled at the district level. I19 Eighty-four claims were settled by the 
CCC, and twenty-three claims were settled by administrative hearing, 
which included two claims that were appealed through the SOAH.120 
The level of settlement was not reported for eight claims that were re
solved by the General Services Division.121 

Of the forty-six claims settled at the district level, fourteen were di
rectly settled by a Change Order, eleven of which were resolved within 
the area engineer's authority.122 District-level settlement amounts range 
from $0 to $503,214.58 with a total amount of $2,522,089.56.123 Only four 
of the forty-six settlements made at the district level resulted in zero
dollar settlements.124 The average time for zero-dollar settlements at the 
district level was 9.82 months.125 

The eighty-four settled claims by the CCC figures as 51.8% of the 
total number of settled claims in the last eleven years, including the two 
claims that were settled by administrative hearing.126 The CCC settled 
claims ranged from zero dollars to $23,500,000.127 Twenty CCC claims 
were settled for zero dollars,12B but the average time to settle the twenty, 
zero-dollar settlements at the agency level was 14.72 months-almost five 
months longer than the time it took for the zero-dollar settlements at the 
district level.129 

Of the twenty-three claims that required administrative hearings, 
two decisions proceeded to appellate court.130 Eight of the cases that 
extended beyond the agency level resulted in zero-dollar settlements.13l 

An average of 24.6 months was required to complete these claims.132 
Clearly, administrative hearing is by far the most time-consuming form of 
claims settlement available in TxDOT practice. 

118. See id. at K5 - K197. 
119. Id. at AC5 - AC197. 
120. Id. at US - U197. 
121. Id. 
122. Id. 
123. Id. at S5 - S197. 

124. Id. 
125. See id. at AC5 - AC197, N5 - N197, S5 - S197, T5 - T197. 
126. See id. at AC5 - AC197. 

127. Id. at S5 - S197, T5 - T197, AC5 - AC197. 
128. Id. at S5 - S197, AC5 - AC197. 
129. Id. at N5 - N197, S5 - S197, T5 - T197, AC5 - AC197. 
130. Id. at US - U197. 
131. Id. at S5 - S197, AC5 - AC197. 
132. Id. at N5 - N197, S5 - S197, T5 - T197, US - U197. 
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V. CONCLUSIONS AND RECOMMENDATIONS 

Despite the existing alternate dispute resolution procedures and tac
tics employed by TxDOT, specific protocols for personnel and adminis
tration are still lacking. The agency's first line of defense against claim 
escalation is a proactive approach to addressing claims through the devel
opment of project-level partnering and competence in dispute resolution. 
Although area engineers carry enormous responsibility within TxDOT to 
resolve project and district-level disputes, CPM and other dispute resolu
tion training is neither mandatory nor readily available. Increased and 
mandatory training in CPM and mediation-arbitration for area engineers 
could significantly reduce the number of claims that pass on to the CCC. 

Zero-dollar settlements occur at the district, agency, and state 
levels.133 While this particular settlement amount is favorable to TxDOT, 
the expenditure of resources beyond the district level is inefficient. Fur
ther research is necessary to determine appropriate methods to identify 
and manage these disputes before they develop into claims, perhaps in
cluding a root cause analysis. 

Although the decision by the CCC is considered fairly binding, close 
to one-third of all dispute claims are appealed through administrative 
hearing.134 SOAR issues the same decision as the CCC in a significant 
portion of the cases, which are zero-dollar settlements.135 This suggests 
that contractor satisfaction with the CCC process is lacking. 

Arbitration and mediation are effective alternatives to litigation. 
Giving claimants the option to request outside arbitration or mediation 
could increase overall satisfaction with the process. The potential for 
overwhelming inter-agency arbitration can be avoided by specifying arbi
ter options. For example, the AAA and Center for Public Resources Le
gal Program offer free construction industry arbiters, mediators and 
guidelines. 

While there is room for improvement in the TxDOT claims settle
ment process, claims occur on less than 2% of TxDOT construction con
tracts. 136 Other state departments of transportation could certainly 
benefit from comparison with the TxDOT system. 

133. See id. at SS - S197, ACS - AC197. 
134. See id. at US - U197. 
13S. See id. at SS - S197, ACS - AC197. 
136. Grajek, supra note 3S, at 77. 
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TABLE 1. DISTRIBUTION OF CONSTRUCTION CLAIMS AMONG DISTRICTS 

District 

Abilene 
Amarillo 
Atlanta 
Austin 
Beaumont 
Brownwood 
Bryan 
Childress 
Corpus Christi 
Dallas 
EI Paso 
Fort Worth 
Houston 
Laredo 
Lubbock 
Lufkin 
Odessa 
Paris 
Pharr 
San Angelo 
San Antonio 
Tyler 
Waco 
Wichita Falls 
Yoakum 
Aviation Department 
Construction Division 
General Services Division 
Total 

Number of Claims 1993·2004 

8 
4 

13 
16 
11 
o 
7 
2 

10 
16 
U 
8 

17 
4 
3 
4 
2 
2 
2 
8 
9 
8 
6 
5 
7 
1 
1 
1 

187 
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