Tran:sportation Law Journal

Volume 8

1976

HeinOnline -- 8 Transp. L.J. i 1976

HeinOnline -- 8 Transp. L.J. ii 1976

TRANSPOFITATION LAW JOURNAL
VolumeS

1976
© Copyr ght

1 and2

1977 by Transportation Law Journal

TABLE OF CONTENTS
Articles
Surface Transportction and the Antitrust Laws:
Let's Give Cor'lpetition a Chance
Jonathan C. Rose ................

1

The Value Capture Hypothesis: A Second Analysis
David L. Callies
Charles L. Siemon ...............

9

Safety Regulation of the Concorde Supersonic
Transport: Realistic Confinement of the
National Environmental Policy Act
Robert B. Donin ..................

47

A Systems Approach to the Analysis of
Transportation Law
Ralph K. Jones
Kent B. Joscelyn ................

71

Legislative·and Regulatory History of Entry
Controls on M ::>tor Carriers of Passengers
Charles A. Webb................

91

Liability Insurance Coverage of Leased Trucks
Franklin D. Brewe ...............

107

Treatment of Finance Leases of Equipment in
Rate-Making Determinations
Wayne M. Lee .......... ..........

131

Featherbedding on the Railroads:
By Law and Agreement
J.A. Lipowski .....................

141

Urban Freeways a ld the Interstate System
GaryT. Schwartz ................

167

HeinOnline -- 8 Transp. L.J. iii 1976

Ron Schramm....................

265

Antitrust and Motor Carriers: ICC Use of
Clayton Act § 7 to Prevent an
Involuntary Takeover
Teryl R. Gorrell...................

273

Delta Air Lines, Inc. v. CAB: Air Line
Control of Radioactive Cargo?
James Leonard
Timothy Martin ...................

293

Procedural Due Process and ICC Fitness
Flagging: A History and the
Resultant 1976 Procedures
Kathleen MacDevitt ...........

309

United States v. Morgan Drive Away:
Perfunctory Criminal Antitrust Prosecution
and Novel Civil Relief
Daniel Buchanan Matter....

337

1976 Congressional Action on the Ck:~an
Air Act: AutOlnobile and Truck Emission Standards
Gale M. Reed .....................

353

Enforcement Controversy under the Clean
Air Act: State Sovereignty and the
. Commerce Clause
Arlan Gerald Wine..............

383

Photographic Essay
Notes

Harold S. Shertz Essay Award Contest

Airport Noise Regulation: Burbank,
Aaron, and Air Transport
Mary Lee Warren................

HeinOnline -- 8 Transp. L.J. iv 1976

403

Surface

Tran~iportation

and the Antitrust Laws:
Let's Give Competition a Chance*

JONATHAN C. ROSE**

I first should thank this association of ICC practitioners for including
the subject of the antitrust laws in the program for your annual meeting.
We, of course, believe 11at the antitrust laws do pLay an important role in
the surface transportation industries, and are happy to see that your
association apparently shares this view, at least to some extent.
The Antitrust Divisi,)n's basic responsibility is, of course, to protect
free market competition by vigorous enforce,ment of the antitrust laws. The
Supreme Court has rep3atedly stressed that the antitrust laws represent
our nation's fundamentcd economic policy, a charter of economic liberty.1
That policy has as its p"emise that private persons, not the government,
own the means of produ,::tion, and that decisions as to what and how much
to produce, what prices to set, and where and how much to sell are
decisions made in a marketplace free from artificial constraints, either
governmentally or privately imposed. The government's only role under
such a scheme is that of umpire assuring that there is no foul-play by the
participants, and enforcing the rules of fair competition.
• Remarks prepared for delivery before' the Association of Interstate Commerce Commission Practitioners, June 22~ 19i'6.
•• Deputy Assistant Attorney General, Department of Justice Anittrust Division. Formerly
General Counsel to th White-iouse Counsel on International Economic Policy. BA, Yale
University, 1963; LLB., Harvard Law School, 1967.
1. Northern Pac. Ry. v. UI,ited States, 356 U.S. 1 (1958); Standard Oil Co. of New Jersey v.
United States, 221 U.S. 1 (191").

1
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However, one must in candor obserw3 that over the years there has
been a steady erosion of that basic national policy: today a substantial
portion of our economy is subject to some form of federal regulation which
restricts persons in their ability to enter bu:,iness, and to price goods and
services freely. Such federal regulation, affecting about twenty percent of
our gross national product, concerns not only surface transportation, but
also energy, communications, insurance, finance, agriculture, securities,
air transportation, and ocean shipping.
There are some who think that the existence of regulation ipso facto
eliminates antitrust as a practical concern for regulated firms in the
surface transportation industries. This vk:~w, however, is a dangerous
distortion of reality.
Let us examine first the impact of antitl'ust principles at the level of the
regulatory agency. Although some conduct which is anticompetitive is
specifically allowed under regulatory schemes, virtually all agencies must
give some weight to antitrust principles in determining whether a particular proposed action is in the public intmest. In some limited form, a
procompetitive policy has been judicially mandated for a number of
independent regulatory agencies, including the Federal Maritime Commission,2 the Civil Aeronautics Board,3 the Securities and Exchange
Commission,4 the Federal Communications Commission,5 federal banking authorities,6 and the Interstate Commerce Commission. 7 The Northern
Natural Gas decision by the Court of Appeals for the District of Columbia
clearly sets forth the role of competition in regulatory ag~ncy decisions. 8
The court held that the Federal Power Commission was "obliged to make
findings related to the pertinent antitrust policies, draw conclusions from
the findings and weigh these conclusiolls along with other important
public interest considerations."
The Antitrust Division has been a leader in recognizing the importance of injecting competition into the re9ulated industries; we actively
participate in numerous agency proceedings to urge decisions favorable
to competition. For example, the Division is presently involved in six
proceedings before the ICC involving the motor carrier or rail industry. Our
efforts before the ICC, and other regulatory agencies, are directed toward
2. Federal Maritime Comm'n v. Aktiebolaget SVl3nska Amerika Linien, 390 U.S. 238, 244
(1968).
3. United States v. Civil Aeronautics Bd., 511 F.2d 1315 (D.C. Cir. 1975).
4. S. REP. No. 75, 94th Cong., 1st Sess. 12-14 (1975).
5. Washington Uti I. and Transp. Comm'n v. Federal Communications Comm'n, 513 F.2d
1142 (9th Cir. 1975).
6. United States v . Third Nat'l Bank in NashvillH, 390 U.S. 171, 185 (1968).
7. Bowman Transp., Inc. v. ArkansaS-Best Frei!Jht Sys., Inc., 419 U.S. 281, 293(1974);
Chemical Leaman Tank Lines, Inc. v. United States, ~:68 F. Supp. 925 (D. Del. 1973).
8. Northern Natural Gas Co. v. Federal Power Comm'n, 399 F.2d 953,961 (D.C. Cir. 1968).
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developing a record thet adequately demonstrates the likely competitive
impact of agency action, alternatives available to the agency, and the
relative competitive impact of the alternatives. Thus, in participating
before the ICC, we seek to persuade the Commission to implement rules
and issue orders that are as procompetitive as possible under the
Interstate Commerce ;\ct standards of "public interest" and "public
convenience and nece~;sity."
There are some Sig'1S that agencies like the ICC are becoming more
sensitive to antitrust concerns, and within the broad discretion granted to
them, are adopting procJmpetitive policies. For instance, the ICC's order
in the Rate Bureau Investigation, Ex Parte No. 297, a rulemaking proceeding in which the Division participated,9 prohibits a rate bureau from
protesting independent action proposals by bureau members. In a subsequent report and order on reconsideration, the Commission bluntly
observed that such protests "inhibit competition. "10 The Commission took
judicial notice in its orde·r of reconsideration that in the six-month period
since its initial order in the Rate Bureau Investigation there had been a
"substantial increase in the publication of independent action proposals
and a decrease in the number of protests filed."11 We applaud the
Commission for taking tllis step to encourage independent competitive
activity within the trucking industry, and are heartened to see its procompetitive effects within such a short period of time.
Although the Division's role in agency proceedings is important, it will
also take court action under the antitrust laws where firms engage in
anticompetitive conduct by avoiding or abuSing the regulatory scheme
established by Congress. Conduct which is otherwise violative of the
antitrust laws and which is not in conformity with regulatory procedures
may be subject to antitrust attack.
The Division is not trying to take "pot shots" at companies or individuals who may, in a technical sense, have unwarily strayed outside the
antitrust exemption granted them by regulatory legislation. Our primary
concern is with those who would intentionally avoid or act in reckless
disregard of regulatory processes in furtherance of anticompetitive objectives. By challenging such conduct, we not only protect competition but
also the integrity of regulatory processes which Congress created in part
to prevent abuses of market power by regulated firms.
In this regard, we believe that regulatory schemes should confer
antitrust immunity only by explicit legislative mandates. The Supreme
9. Rate Bureau Investigation, Ex Parte No. 297, 349 I.C.C. 811 (June 3, 1975).
10. Rate Bureau Investigati::m, Ex Parte No. 297, Report and Order of the Commission on
Reconsideration, 351 I.C.C. 437, 460 (January 23, 1976).
11. Id.
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Court has consistently held that it will not find that the Congress intended a
partial or total repeal of the antitrust laws with respect to a particular
industry or practice unless congressional intent to do so is absolutely
clear. 12 The fact that an industry is subject to what some may term
"pervasive" regulation by a regulatory agency, such as the ICC, does not
mean that the participants in that industry are totally immune from antitrust
prosecution. As the Supreme Court has held, it will not "lightly assume that
the enactment of a special regulatory schEme for particular aspects of an
industry was intended to render the more general provisions of the
antitrust laws wholly inapplicable to the industry."13
Judicial decisions clearly establish that pervasive regulation does not
completely immunize participants in the surface transportation industries
from prosecution under the antitrust laws. For example, the Supreme
Court decision in the Trucking Unlimited case 14 makes clear that a pattern
of baseless and repetitive protests made before an agency in furtherance
of a conspiracy to exclude competitors from a market are fully subject to
challenge under the antitrust laws.
In 1973, a federal grand jury sitting in the District of Columbia
returned an indictment charging Morgan Drive Away and two other mobile
home carriers, and individual officers, with an unlawful conspiracy to
restrain and monopolize interstate trade and commerce in for-hire transportation of mobile homes. As alleged by the indictment, the terms of the
conspiracy were to exclude competitor~; from the industry, to deprive
conference members of their independent action rights, and to coerce
other persons to join the defendants' rate bureau, among other things. The
indictment also alleged that the defendants had carried out their conspiracy by depriving other persons applyin'~ for mobile home authority of
meaningful access and fair hearings before federal and state agencies
and courts.
In this case, agency action and procedures were allegedly used by
the defendants as a mere sham to cover up and further the unapproved,
and, I might add, unapprovable anticornpetitive behavior. This type of
assault on competition through the purposeful avoidance or abuse of a
regulatory scheme cannot be tolerated.
After the indictment withstood a broad-based motion to dismiss on
the ground of pervasive regulation, defendants entered pleas of no
contest to each of the three counts of the indictment. Fines totalling
$170,000 were imposed by the court.
In light of the Division's commitment to maintain a vigilant watch on
12. Federal Maritime Comm'n v. Seatrain Lines. Inc .. 411 U.S. 726 (1973).
13. Carnation Co. v. Pacilic Westbound Coni., <183 U.S. 213, 218 (1966).
14. California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972).
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the conduct of regulated firms, I should point out that violation of the
antitrust laws is now a felony, and the conviction for violation of the antitrust
laws may result in corporate fines of up to one million dollars and jail
sentences of up to thre!e years.15
While discussing regulated industries and antitrust enforcement, it
seems appropriate to mention the status and purpose of the Administration's regulatory refo'm effort in the regulated industries. I am sure that
you are already aware of the enactment of the Railroad Revitalization and
Regulatory Reform Ac': in February of this year.16 The Department of
Justice is participating in the ICC rulemaking proceedings to construe the
provisions of the new .tICt.
The Act should ha'ie a substantial procompetitive impact upon the
rail industry. First, as most of you undoubtedly know, it prohibits agreements on single line rates except as to those of general applicability.
Further, the Commission's power to suspend a proposed rate change has
been narrowed. The Act establishes a zone of reasonableness-seven
percent the first year and seven percent the second year-within which
the Commission may not suspend a proposed non-discriminatory rate
change pending determination of its lawfulness. Rate changes that fall
outside this zone are su :)ject to suspension only if the protestant can carry
a burden roughly comparable to that of the party in district court moving
for a restraining order: that he will suffer substantial harm if the rate is not
suspended immediately, and there is a reasonable likelihood of his
ultimate success on the merits. Finally, the Act introduces new standards
governing the ICC's rate-making authority: the ICC can exercise maximum ratemaking power only in situations of railroad market dominance;
and the ICC cannot reject a rate as too low if it contributes to going
concern value. Any rate which covers variable costs would carry a
presumption of lawfulness under this standard.
With respect to requlatory reform in the motor carrier industry, the
Administration has pro Dosed the Motor Carrier Reform Act, which is at
present pending beforel both Houses of Congress. 17 This proposal seeks
to increase individual ratemaking flexibility for members of the motor
carrier industry, and ease entry barriers. Ratemaking flexibility would be
achieved by an approach similar to that taken in the Rail Act: there would
be a zone of reasonabkmess within which rate increases and decreases
could be implemented I)y carriers without being subject to suspension by
the ICC. Suspension of other rates, pending a determination of their
15. Antitrust Procedures and Penalties Act of December 21, 1974, Pub. L. No. 93-528, 88
Stat. 1708 (1974), amending 15 U.S.C. §§ 1, 2 (1890).
16. Pub. L. No. 94-210 (Feb. 6, 1976).
17. H.R. 10909 and S. 2H29, 94th Cong., 1st Sess. (1975).
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lawfulness, could be ordered only upon proof of three elements: that the
complainant would suffer immediate and irreparable harm, there was a
likelihood of success on the merits, and suspension would advance the
public interest. Agreements among carriers on single-line movements
would be prohibited immediately, and agreements on general rates would
be illegal three years after the enactment of the bill. Rate bureaus would
be allowed to continue, however, to carry on those activities which are not
anti-competitive.
The liberalized entry provisions of the Motor Carrier Reform Act would
have two effects. First, it would inject a competitive philosophy in setting
rates by forcing carriers in a market to be aware of the possibility that,
should the rates in that market get high in relation to costs, other firms
would enter. That threat is faced by the va~t majority of firms in the United
States and is essential if price competition is to be maintained. Second, it
would permit carriers to rationalize their smvices by removing ineffiCient
backhaul and route restrictions.
The bill would achieve liberalized entry by broadening the focus of
the present entry tests and providing a new alternative test for entry. First,
the ICC would be required to favorably consider any proposed service
which would produce lower carrier costs, qreater efficiency, better service, satisfaction' of shipper prefereRces for different combinations of
rates and services, and generally improved competition. Second, the
Commission would be required to issue a certificate if the applicant
demonstrated that he was "fit, willing and able," the revenue from the
proposed service would cover the "actual costs" of the service, and the
rate would not be discriminatory. The adequacy of existing service or the
effect on existing carriers could not be considered.
Some of the more naive among us expected that when the Administration introduced its transportation reform bills, the business community
would be uniformly enthusiastic. After all, much industrial rhetoric and
emotion has been expended in denouncing the evils of control of our
nation's economy by Washington bureaucrats. However, in the case of
transportation generally, and trucking specifically, the support for the
Administration's efforts to remove economic controls has been muted.
Indeed, the head of the American Trucking Association accused us of
"trying to tear apart the finest transportation system in the world." We
found this rhetoric somewhat startling, for none of the authors of the
Administration's program had any such idea.
Recently, however, I came across a document which gives me at
least some greater explanation of why the truckers are so enthusiastic to
preserve what seems to be economically wasteful regulation. This document, Accounting for Motor Carrier Operating Rights, was a petition and

HeinOnline -- 8 Transp. L.J. 6 1976

1976]

Surface Transportation

7

brief to the Financial Accounting Standards Board, and was filed on behalf
of the American Trucking Association. It concerned accounting standards
for motor carrier operating rights. It expressed deep concern at the action
of the accounting community in attempting to treat motor carrier operating
rights as depreciating assets. This approach was all wrong, the petition
protested. Rather, "operating rights are the single most important asset to
the motor carrier," and, far from depreciating in value, they seem to
appreciate over time. E:ince 1961, the Accounting Board was told "very
few carriers amortized the cost of operating rights because there had
been almost no instances of loss of value." Indeed, "[o]perating rights
have increased at an annual compound rate of approximately 16%. . . ."
Now, I thought, we are really on to something. Of course, the
certificates of operating rights only exist because of economic regulation
by the ICC. Otherwise, 3.11 citizens would have operating rights. The ICC
grant of public convenience and necessity amounts to a true golden
egg-an extraordinary investment opportunity. Indeed, one wonders
whether those who invest in gold stocks rather than ICC certificates aren't
somewhat foolish. But v/hy should these certificates be such a magnificent investment?
First of all, as the truckers explain, a carrier simply cannot engage in
interstate over the road transportation without one of these magic pieces
of paper. The country is obviously growing, and the demand for more and
better surface service is increasing. If a carrier does not have the
. necessary operating certificates to provide through service to the ultimate
destination of a custOmt3r's shipment, it must interline the shipment with
another carrier which dees serve the ultimate destination. Since shippers
are demanding faster ar d better service, motor carriers are faced with the
necessity to obtain additional operating rights or risk the loss of significant
amounts of business to other carriers who can provide through service.
This need for operating rights certificates by a growing number of carriers
of course explains why they are so valuable.
The net result, accOl'ding to the Trucking Association, is that "[s]maller carriers with limited operating authorities are finding it increasingly
difficult to compete effectively in today's transportation marketplace."
Vi rtually the only way for the smaller carriers to get out of this bind, and
to "obtain additional operating authorities is to buy them from other motor
carriers, either by direct acquisition of a particular authority or by acquisition of an entire carrier and all of its assets, including its operating
authorities. "
You may ask how these operating rights came to be granted to those
who now own them. The truckers are quite straightforward about it. They
explain in their brief that the vast majority of operating rights existing today

HeinOnline -- 8 Transp. L.J. 7 1976

8

Transportation Law ,Journal

[Vol. 8

were created by a grandfather clause in the criginal Motor Carrier Act of
1935. In that Act, they point out that the Congress made "a special
provision to acknowledge and protect the interests of motor carriers
[engaged] in bona fide operations prior to the passage of the Act by not
requiring them to prove a public need to Gontinue such operation."
You can see how all ofthis works. The ICC and its certificates of public
convenience and necessity benefit the business descendants of those
truckers in business prior to 1935. This is, of course, a very powerful
group. Indeed, the truckers estimate motor carrier revenues for 1973 as in
excess of $21 billion and accounting for approximately fifty-five percent of
the total of federally regulated freight reVEmues.
The seller's market for scarce operating rights obviously creates
enormous profits for those who own them. If an incumbent carrier does not
want to sell his operating rights, he receivEis the valued privilege of being
protected from new competition on his rou·:e. Operating rights, according
to the truckers, also have many values beyond that of sale. Apparently
they are often used as collateral for bank loans, and, indeed, in certain
circumstances, seem to be almost a financial insurance policy. This
explains the following passage of the American Trucking Association's
petition:
Experience has indicated that not only carriers with viable profitable
operations but also carriers with poor operaling results and even carriers in
or near bankruptcy are able to demand and obtain prices for their operating
rights far in excess of the cost of such autr.orities carried on their books.

We are grateful to the Truckers Association for providing such a lucid, if
perhaps inadvertent, explanation of why regulated industries have not
welcomed the Administration':; transportation reform proposals with open
arms.
However, the Administration remains hopeful that the Rail Act, as
implemented by the Commission, and the IMotor Carrier Reform Act, to the
extent that it is enacted into law, will restore a vitaility and vigor to the
surface transportation industries that has been lacking for too long. We
would hope to see the return of a healthy level of competition to both of
these industries. I can give you my complete assurance that it is not the
goal of either the Antitrust Division or the Administration, as some critics
would suggest, "to tear apart the finest transportation system in the
world." We believe that competition has greatly benefited the vast majority
of the American economy. All we are saying to the regulated transportation industry is give competition a chance.
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See, Value Recapture; A Rose By Another Name, 26 Zoning Dig. 5 (1974).
•• Ross, Hardies, O'Keefe, Babcock, & Parsons, Chicago, Illinois,

9
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INTRODUCTION

I deal in Land Values and Sales
of green-belted plots
In desirable spots
and with all that town planning entails
and if Anyone anything's got
In the way of garden or plotWell he mustn't object
When I call to collect
About half of the whole blooming lot.
Sir Desmond Heap1

Value capture policy is as old as eminent domain, which means it is
very nearly as old as organized government. Nevertheless there is somehow something threatening about pulling it all together under the title of
"policy" dealing with the "capture" of "value." Capture from whom?
Whose value? Whose policy?
In fact, value capture is very little more than government using its
existing powers to acquire land or rights in land for a public purpose and
then defraying the costs of acquisition bV dealing in those values and
capitalizing on increased value the government itse/fcreated by virtue of
its public developmental activities. The theory of value capture policy has
been dealt with at some length elsewhere. 2 In this article it is the intent of
the authors to present a technique-by-technique analysis of practical
applications of value capture policy with theoretical discussions only
where necessary. For convenience we havl3 divided the "methodology" of
value capture policy into four categories: (1) condemnation of land for
value capture, (2) development of existing rights in land, (3) monetary
transfers, and (4) jOint development. These categories are preceded by
an extended discussion of public purpose and public use-the legal keys
to most of the techniques. While much of the research which forms the
basis of this article was done for the purpose of examining the feasibilit~ of
using value capture techniques to defray the costs of fixed-guideway
rapid transit systems,3 many of the examples from cases, statutes and
experience, are drawn from other contexts-highways, redevelopment,
parking structures, shopping malls, and the like.
1. Christmas Extravaganza· and Fun Fair Department, 1966 J. PLAN. L. 693.
2. U.S. DEPARTMENT OF TRANSPORTATION, A VALUE CAPTURE POLICY. (vols. 1-4, 19); Callies and
Deurksen, Value Recapture as A Source of Funds to Finance Public Projects, 8 URBAN LAW ANN.
73,81-83 (1974); Callies and Deurksen, Value Recapture: A Rose By Another Name, 26 ZONING
DIG. 5 (1974)
3. The research was funded primarily by the U.S. Department of Transportation's Urban
Mass Transit Administration and later the Denver-Regional Transit District. Planning and financial
analysis was performed by the Rice Center for Comrrunity Design and Research in Houston,
Texas, under the direction of Carl P. Sharpe, Assistant Director, and Robert Eury, principal
planner.
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Usually government does not attempt to "go it alone" but rather forms
public-private partnerships so that both sectors can benefit from governmental development. Tile central theory, however, remains the same. In
each instance it is an investment of public funds for which a "capture" of
some of the value creatE,d by the investment which traditionally accrued to
private interests is SOUo;}ht in order to help defray the outlay of public
funds. 4
II.

PUBLIC

USE

The efficacy of valu g capture policies involving public participation in
development opportunities along a transit route will be largely dependent
upon the acquisition of property for development or the development of
property already acquil'ed. Such acquisition and use is subject to the
constitutional and statutory constraints of the "public use" doctrine. This
doctrine is sufficiently important that we deal with it in considerable detail,
despite our avowed intent to focus on the more practical aspects of value
capture.

A.

EMINENT DOMAIN

Generally a public body can acquire property through the exercise of
the power of eminent dcmain for public use or purposes. The breadth of
the definition of "public use"-what is appropriate, direct, and related to
governmental purposes·-will, to a large measure, be determinative of the
potential for value capture through public/private partnerships.

1.

Public purpose.

The matter of public use and purpose has been often defined in the
context of the acquisition of property not strictly needed for the purposes
for which a governmenta.l entity was created. For example, in the case of a
transit district developing a fixed guideway system, enabling legislation
and common sense dictate that the agency can acquire the property
necessary for the construction of a fixed guideway and stations. Acquisition of land for commuter parking is also generally includable. Permissible
acquisitions beyond these types of uses depend upon constitutional,
statutory, and interpretive case law.
United States v. 416.81 Acres of Lands contains an example of a
broad definition of public use which is typical of situations involving the
federal government. The government brought eminent domain proceedings to acquire land for development of the Indiana Dunes National
4. The extent to which private landowners may be the fortuitous beneficiary of significant
value without effort or investmellt is dramatically illustrated in an article published in Planning
Magazine. Toner, Oysters and Ihe Good Ole' Boys, PLANNING MAGAZINE, August (1975).
5. 514 F.2d 627 (7th Cir. 1975).
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Lakeshore. The court held that the only question for judicial review in such
a condemnation proceeding was whethE3r the purpose for which the
property was taken was a congressionally authorized public purpose. It
made no difference that a landowner's conception of a public use might
differ from that of the Congress. 6
As clearly demonstrated in a recent Maryland case, broad definitions
of public use are not confined to cases involving the, power of the federal
government. In Prince George's County v. Colling ton Crossroads, Inc.,?
the county sought to condemn land at the intersection of two major
highways for the creation of an industrial park. The court was not swayed
by the ultimate private use or benefits that accompanied the "economic
stimulation" of the proposed development and recognized the necessity
for a non-rigid definition of public use.
Over many years and in a multitude of cases the courts have vainly
attempted to define comprehensively the c:mcept of a public use and to
formulate a universal test. They have found here as elsewhere that to
formulate anything ultimate, even though it were possible, WOUld, in an
inevitably changing world, be unwise if not futile. [citations omitted)8

2.

Necessity.

The courts have long drawn a distinction between what is a public
purpose on the one hand and necessity of the taking on the other. Public
purpose is largely a question of why or what for, while necessity is one of
how, much or which one. In most non-fedE3ral jurisdictions the "what for"
public purpose question is strictly a judicial question.
In evaluating the use for which a governmental body attempts to
exercise the power of eminent domain, the courts have the responsibility of
enforcing the constitutional limitation that the use must be 'public. '9

On the other hand, the issue of necessity is clearly perceivedasa matter
of legislative discretion and is reviewed by the courts only for evidence of
fraud, collusion or bad faith. In ARCO Pipeline Co. v. 3. 60 A cres of Land, 10
builders of the Trans-Alaska pipeline brought proceedings to condemn
3.6 acres of right-of-way under authority delegated to it by the State of
Alaska. The court held it was without authority to review the question of
6. Id.
7. 275 Md. 171, 339 A2d 278 (Md.Ct.App. 19~'5).
8. Id. 275 Md. at 177, 339 A2d at 286, quoting I,iden v. Philadelphia B. & WRy. Co., 182
Md. 336, 35 A.2d 99 (1943).
9. Prince George's City v. Collington Crossroads, Inc., 275 Md. 171, 177,339 A2d 278,
283 (Md. Ct. App 1975). See also City of Little Rock v Raines, 241 Ark. 1071, 411 S.w.2d 486
(Ark 1967); In re Flatbush Ave, 60 Misc. 2d 1062,304 N.Y.S.2d 552,556 (Sup. Ct. 1969).
10. 539 P.2d 64 (Alaska 1975)
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necessity of a particular taking absent a clear showing of fraud, bad faith,
arbitrariness or abuse Of discretion. 11
In a case from California dealing with the authority of an airport
commission and city council to condemn property for the extension and
enlargement of an airpcrt, the Court of Appeals of California held that
whether public necessily required acquisition of property for such an
extension and enlargement was strictly a legislative and not a judicial
q\.Jestion and that legislc!tive motive was not a subject of inquiry.12
Recently the wooden distinction between public use and necessity
has become blurred as courts have recognized an expanding definition of
public purpose. The courts have given increasing credence to the importance of comprehensive development or redevelopment projects essential to the health, safety and welfare ofthe public. In State ex reI Atkinson v.
Planned Industrial Expc:nsion Auth.,13 the court pierced through the
formalistic jargon of "putilic purpose" and "necessity," reconciling them
as follows:
[F]inal determination of the question whether the contemplated use of any
property sought to be taken under the Law here in question is public rests
upon the courts, but thaI a legislative finding under said law that a blighted
or unsanitary area exist:; and that the legislative agency proposes to take
the property therein undm the process of eminent domain for the purpose of
clearance and improvement and subsequent sale upon such terms and
restrictions as it may dEem in the public interest will be accepted by the
courts as conclusive evidence that the contemplated use thereof is public,
unless it further appears upon allegation and clear proof that the legislative
finding was arbitrary or was induced by fraud, collusion or bad faith.14

The distinction between "public benefit." and "public purpose" is
also fading with the passage of time. In an increasing number of jurisdictions public benefits like mve'nue generation, are accepted as valid public
purposes. A Maryland ccurt recently held:
Under our cases, proje:::ts reasonably designed to benefit the general
public, by significantly e lhancing the economic growth of the State, or its
subdivisions, are public uses, at least where the exercise of the power of
condemnation provides an impetus which private enterprise cannot
provide. 15

In Florida, an apparent holdout jurisdiction, however, the distinction
seems to be alive and well. A court recently noted that 'public benefit' is
not synonomous with 'pulJlic purpose' as a predicate which can justify
11. Id. at 68.
12. Breiner v. City of Los Argeles, 22 Cal. App. 3d 382 (1975),99 Cal. Rptr 180 (1972).
13. 517 SW2d 36 (Mo. 19~'5)
14. Id. at 45.
15. Prince George's City v Crossroads, Inc., supra 275 Md. at-, 339 A.2d at 289.
(emphasis added).
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eminent domain.
."16 Thus, in the final analysis, the breadth of the
definitions of public use and public purpose depend upon the constitutional, statutory and case law provisions of the particular jurisdiction
involved.
3.

Colorado.

Colorado is a useful example, since the Denver Regional Transit
District has recently gone through the e>(ercise of evaluating value capture techniques. 17 From a reading of the law in Colorado it appears that,
while the constitution and statutes are sufficiently strict to place Colorado
in the narrow view jurisdictions, interpretive case law reveals an occasional judicial willingness to move away from a narrow interpretation of
"public use."
The Colorado constitution provides in pertinent part:
Private property shall not be taken or darnaged for public or private use
without just compensation. . . the question whether the contemplated use
be really public shall be a judicial question and determined as such without
regard to any legislative assertion that thl~ use is public. 18

In addition, the constitution further provides at section 14:
Taking private property for private use.
Private property shall not be taken for private use unless by consent of the
owner, except for private ways and necE,ssity and except for reservoirs,
drains, flumes or ditches on or across the lands of others by agricultural,
mining, milling, domestic or sanitary purposes. 19

Of course, in order to validate condemnation for public/private'
development schemes in support of a rapid transit district it is always
. possible to amend the aforesaid section 14 to add matters relating to rapid
transit districts. We understand that such an amendment is a remote
possibility and therefore suggest that any exercise of the power of eminent
domain would need to satisfy a public purpose test bottomed on article II,
section 15 of the Colorado constitution.
This constitutional provision was examined in Potashnik v. Public
Service Commission of Colorado,2o whE!re the court said:
Whatever may have been the ancient right of condemnation, it has been
restrained by constitutional limitations in the protection of individual property rights. The power lies dormant in the· state until the legislature speaks
[citing authorities]. ... The right to condemn private property is therefore
16.
17.
CAPTURE
18.
19.
20.

Baycol. Inc. v. Downtown Development Auth .. 315 So.2d 451.457 (Fla. 1975).
DENVER RAPID TRANSIT DISTRICT. RTD. NORTH SOUTH RAPID TRANSIT PROJECT. VALUE
OPPORTUNITIES (Report. 1976).
COLO. CONST art. II. § 15.
COLO. CONST art. II. § 14.
126 Colo. 98, 247 P2d 137 (1952).
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a creature of statute, pursuant to which it must clearly appear either by
express grant or by n(~cessary implication. 21

After quoting articl13 II, section 15 of the Colorado constitution the
court noted that:
[T]he actual purpose of this section is to place a limitation even upon
legislative enactment. Under the restriction of this section the legislature
itself must exercise care in declaring to be a 'public use' (and hence entitled
to the right of eminent domain) only that which may meet the legal tests of
such as determined b\, the judiciary. The general right of eminent domain,
under our Constitution, depends upon, first, legislative authority and,
second, judicial approval of the purpose as a public use. 22

Fortunately for proponents of public/private partnership value capture techniques, later d(3cisions seem to broaden the power of a public
body to acquire land by eminent domain in Colorado. For example, the
Supreme Court of Colorado, stating that the question of public purpose in
condemnation proceeding was a judicial question, upheld a taking for a
pipeline right-of-way as 3.. public purpose. 23 The court quoted extensively
from a 1906 Supreme Court of Colorado decision, Tanner v. Treasury
Tunnel Mining & Reduction Co. ,24 where the court discussed the importance that the definition of public purpose change with the times. 25 In
addition, the Larsen court quoted the following language from Tanner:
No definition, however, has as yet been formulated which would serve
as an infallible test in cietermining whether a use of property sought to be
appropriated under the power of eminent domain is public or private. No
precise line is drawn between the uses which would be applicable in all
cases. Doubtless this arises from the fact that the courts have recognized
21. Id. 247 P.2d at 138.
22. Id. 247 P2d at 139. HO.
23. Larsen v. Chase Pipeline Company. 183 Colo. 76. 514 P.2d 1316 (1973).
24. 35 Colo. 593, 83 P 4E4 (1906).
25. Id. at 35 Colo. 594, 83 P 464 at 465.
In this state we have conditions to meet and resources to develop, which, in their
nature, require the employment of new and appropriate means. This has opened a
field for the prosecution on new enterprises. The mineral resources of the state are of
prime importance. Generally they can only be reached by sinking shafts to great
depth, or running tunnels e,f great length."
The general assembly has provided for the organization of companies for the purposes for
which the petitioner was organized. It has provided that a corporation of this character may
exercise the power of eminent elomain in securing rights-of-way for its tunnel. It has evidently
recognized that the business of 3 tunnel company may be for the benefit and advantage of the
public, for we find that in designating what corporations may exercise the power of eminent
domain tunnel companies have been mentioned in connection with bridge, ferry, railroad, and
other companies whose business is unquestionably to serve the public. While this judgment is
not conclusive upon the courts, it is entitled to careful consideration and great weight as the
judgment of a coordinate bran(;h of the government or the necessities of the state for the
development of its resources ar'd the needs of the people in this respect. [citing cases]
Subject to the authorit:t of the court to determine certain questions, the general
assembly is the exclusive jucfge of the necessity or emergency justifying the exercise of
the power of eminent domGin. (emphasis added).
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the definition of public use must be such cS to give it a degree of elasticity
capable of meeting new conditions ancl improvements and the everincreasing needs of society. [Citing case] Consequently we find, in
examining the authorities, that, in determining whether or not a use is
public, the physical conditions of the country, the needs of a community,
the character of a benefit which a projected improvement may confer upon
a locality, and the necessities for such improvement in the development of
the resources of a state, are to be taken into consideration. 26

Arguably at least, the Larsen case places Colorado in the broader
view public purpose camp despite the Colorado constitutional provisions
which, upon first reading, imply a narrow "public purpose" definition.
In Dal/asta v. Department of Highways,27 a case dealing with a
proposed condemnation by the State Highway Department, the court
established the following test:
[It] is the general principal of law that courts will not disturb decisions or
determination by public bodies charged with the duty as to location or
alignment of highways or other public projects. The feasibility or practicability of the same and similar objectives-all of which relate to the necessity
for the acquisition of a particular property--is the agency's responsibility to
determine. To invoke the judiciary there must be a showing of bad faith or
fraud on the part of the acquiring agency. This rule has been uniformally
[sic] recognized by this court, even when objection is raised in condemnation cases by persons whose property is actually being taken. 28

The court seems to be applying traditiona' deference toward the necessity
of the taking to the definition of public PUI"pose and thereby reflecting the
modern trend towards a blurring of any distinction.
In Rabinoff v. District Court,29 the Colorado Supreme Court considered whether condemnation of propBrty for conveyance to private
parties under an urban renewal plan was a public use:
The narrow inquiry therefore, is whether the power of eminent domain
can be exercised in circumstances such as the present, wherein the public
authority does not intend to permanently retain the property which it proposes to condemn.30

The court concluded in the affirmative:
In concluding that the proposed action is public and not private, we are
persuaded not only by the underlying object of urban renewal, but the
significant fact that the grant is to a public agency which acquires the lands
in question under a master plan of rehabilitation. The fact of ultimate
ownership by private individuals is an incidental and secondary consideration to the public objectives. 31
26. Id.
27. 153 Colo. 519, 387 P2d 25 (1963).
28. Id. at 521, 387 P.2d at 27.
29. 145 Colo 225,360 P.2d 114 (1961).
30. Id. at 229, 360 P2d at 118.
31. Id. at 232, 360 P2d at 121.
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While none of the above cases is dispositive of the breadth of "public
purpose" in Colorado, they suggest that Colorado courts have been
receptive to broad application of condemnation powers and might be
expected to view a tramit district's exercise of its eminent domain powers
in furtherance of a pub ic/private partnership value capture scheme in a
progressive manner.32

B.

PUBLIC FUNDS

Closely related to tile concept of "public purpose" in eminent domain
proceedings is the use .)f public funds to carry out development traditionally reserved for the p'ivate sector. In this area as well, a broadening
concept of the public interest is overcoming traditional distinctions. A
recent Massachusetts case is on point. Opinion of the Justices3 3 dealt with
a proposed statute providing forthe financing, construction and operation
by the Massachusetts Turnpike Authority of a stadium complex, vehicular
tunnel, toll road and a.rena in Boston. The Supreme Court of Massachusetts held that thl3 proposed statute was invalid, not because the
proposal went beyond certain specified public purposes, but because
the expenditure of pub ic funds, extension of public privileges, powers,
exemptions and uses, and the rental and operation of the project involved,
were inadequately controlled by appropriate standards and principles.
The court went on to set out at some length what standards and principles
would render such a statute adequate. The court characterized the
standards challenged as "vague and fragmentary,"34 but specifically
held:
We are of opinion that :ilarge multi-purpose stadium or an arena for public
activities and events conventions, professional and amateur athletic
events and other lar~le gatherings may be for a public purpose if the
expenditure of public f Jnds, the extension of public privileges, powers, and
exemptions, and the IJse, rental, and operation of the projects are adequately governed by appropriate standards and principles set out in the
legislation. [I)f the le'~islation itself contains standards and principles
governing and guidinq the operation of the facilities in a manner which
reasonably can be ex Jected adequately (a) to protect all aspects of the
public interest and (b) to guard against improper diversion of public funds
and privileges for the benefit of private persons and entities, then such
enterprises may be fOJnd to be for public objectives. 35

To the same general effect is Lerch v. Maryland Port Authority,36
There the validity of a proposed issue of revenue bonds by the port
32. See, 2A, NICHOLS, THE LAw OF EMINENT DOMAIN, § 7.5161 (3d ed. 1975).
33.

34.
35.
36.

356 Mass 751,'250 ~I.E.2d 547 (1969)
Id. at 763, 250 N.E.2cl at 559.

Id.
240 Md 438,214 A.2d 761 (1965)
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authority for acquisition and construction of an international trade center
was challenged. The court held that th'3 use of property to produce
revenues to help finance operation of activities that tended to achieve the
purpose of a trade center development project in the Port of Baltimore was
a public use.
The court noted specifically that thl3 methods by which a public
purpose may be served by a municipal corporation changes with time and
that at present services were more important than edifices. There was a
specific legislative finding that the location of servicing functions and
activities connected with commerce and trade at a single centrally
located site to protect the economic well-being of the state was in the
public interest. The case relies to a large extent on Courtesy Sandwich
Shop, Inc. v. Port of New York Authority,37 where the court upheld the use
of condemnation power in furtherance of the New York World Trade
Center project. The court concluded:
The Act is not invalid because it does not freeze future use to present
circumstance. Nor does it violate the cons-:itutional prohibition because it
authorizes the use of space not needed for ':he purpose of the Center other
than for the production of incidental revenUI~, when, as here, that authorization is a reasonable concomitant of a project on a public purpose. . . .
The Act as amended incorporates not only the legislative determination of the broad scope of the Center, but, at least by implication, looks to
the eventual expansion of the immediate use to which the Center is to be
put. No separate edifice is authorized for the purpose of raising revenues to
offset the expenses of the Center. The authorized use of portions of the
Center for the production of incidental revenue is not its primary purpose,
but is expressly made auxiliary to the accomplishment of the main purpose,
which is public. 38

It is worth noting that the Maryland Port Authority would occupy only a
small fraction of the proposed building, some 30,000 square feet out of the
200,000 square feet proposed, while the remainder was to be leased to
marine-oriented private businesses. 39
III.

PUBLIC/PRIVATE PARTNERSHIPS

One of the most financially attractive value capture techniques
involves development projects where public entities join with the private
sector to carry out a joint venture. Through such associations the governmental entity has a real opportunity to share in the benefits that accrue
from its work on its primary mission. ,i\long transit routes, shopping
facilities, offices and other commercial VE,ntures will benefit considerably
from installation of the transit line, and the opportunity for the transit
37' 12 NY 1077, 239 NYS 2d 899, 190 N.E.2d 402 (1963)
38. 240 Md. 438, 444, 214 A.2d 761, 768 (Md.Ct. App. 1965).
39. Id, 240 Md. at 444, 214 A2d at 768
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authority to share in financial consequences of those benefits could ease
the economic burden 01 transit improvements. Essential to public/private
partnership is public ownership of the land adjacent to a transit route
where joint developmen ~ can be carried out. Public ownership of adjacent
land will be in two forms: land condemned for such purposes or land
previously acquired for other purposes.

A.

CONDEltfNATION

OF LAND

FOR PUBLIC/PRIVATE

eARTNERSHIP DEVELOPMENT

As set forth in earliEir value capture discussions, courts have upheld
the acquisition of more land than was absolutely necessary for the precise
public purpose if the land was acquired for necessary ancillary services
(for example, parking lots for a transit station), for demonstrated future
needs, or to clear up Q:' avoid "remnants." In addition, the courts have
upheld the acquisition oj land for the economic or physical protection of a
publicinvestment. 4o

1.

Excess condemnation.

Where the purpose of the acuisition is not solely to recoup the cost of
a public venture, the ac.quisition of more land than is necessary for the
direct purposes of an authority's need is likely to be a valid exercise of the
power of eminent domain, provided there is adequate statutory authority
and a good plan suffici«mtly indicating the purposes and need for such
land. 41 The term excess 80ndemnation is a poor one. It is clearly inappropriate. As Nichols point:, out at section 7.512242 the term is a misnomer
because it infers that more land is being taken than can be justified for the
public use. If this were really the case such a taking would be
unconstitutional.
New York has been a particularly active jurisdiction with respect to
excess condemnation. The local government section of the New York
constitution provides limited authority to take so-called "excess" land:
E. Local government~: shall have the power to take by eminent domain
private property within i heir boundaries of public use together with excess
land or property, but no more than is sufficient to provide for appropriate
disposition or use of la nd or property which abuts on that necessary for
such public use, and tJ sell or lease that not devoted to such use. The
legislature may authorize and regulate the exercise of the power of eminent
40. Atwood v. Willacy Cou lty Navigation District, 153 Tex. 646, 271 S.w.2d 137 (Tex. Civ.
App. 1964), aft'd, 350 U.S. 804 :1965): and Courtesy Sandwich Shop, Inc. v. Port of New York
Authority, 12 NY. 1077,239 N.".S.2d 899,190 NE.2d 402 (N.Y. 1963).
41. VALUE CAPTURE POLICY, vol. II, supra n. 32.
42. 2A, NICHOLS ON EMINENT DOMAIN (3d Ed. 1975).
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domain and excess condemnation by a local government outside its
boundaries 43

In the case of In re Flatbush Avenue,44 the City of New York soughtto
condemn more land than was necessary to carry out a street widening
program. The court upheld the power of tl"le city to take the excess land,
although in the particular case the court barred the condemnation
because no purpose had been offered for taking the additional lands:
"[s]ince there is no statement of purpose this court will not attempt to
conjecture as to whether a public purpose is involved. . . . [T]his is a
defect which invalidates the proceeding . . . . "45
As indicated above, the federal courts interpret the authority to
condemn property very broadly.46 In United States v. 187.40 Acres of
Land,47 the court dismissed the landowner~;' claim that the Secretary of the
Army lacked statutory authority to take cBrtain land to be used in constructing a flood control project in accordance with plans and conditions
made after the commencement of the original project. 48 The court was
there dealing with the Declaration of Takin~1 Act,49 which does not require
proof of necessity for the taking of land. It was held that there was no
constitutional bar to "excess" takings in this fashion.
In Kentucky a form of excess condemnation is clearly permitted by
statute for "ancilliary purposes. "50 Such power appears to exist under two
categories. First, a general condemnation enabling statute sets out a
broad range of uses:
'Public project' means any lands, buildings, or structures, works or
facilities (a) suitable for and intended for USE' in the promotion of the public
health, public welfare or the conservation of natural resources, including
the planning of any such lands, buildings, structures, works or facilities; or
(b) suitable for and intended for use for the purpose of creating or
increasing the public recreational, cultural and related business facilities of
a community, including such structures as concert halls, museums,
stadiums, theaters and other public facilitio3s, together with related and
43. Article 9. Section 1, Subsection E (emphasis added).
44. 60 Misc. 2d 1062,304 NY.S.2d 552 (NY. SLIp. Ct. 1969).
45. Id. at 1068, 304 N.Y.S.2d at 558.
46. City of Cincinnati v. Vester, 33 F.2d 242 (6th Cir. 1929), aff'd281 U.S. 431 (1930); See
Callies and Duerksen, Value Re-Capture as a Source of Funds to Finance Public Projects, 8 URB.
LAW ANN. 73 (1974); Value Capture Policy, vol. II, supra n. 32.
47. 381 F. Supp. 54 (Pa. 1974).
48. The court noted, ''The judicial role in review 0' condemnation cases does not encompass the power of determining whether the land is actually necessary for the successful
operation of the project but only extends to deciding the: propriety of the public purpose of such
acquisitions and the requisite statutory,authority [citing cases]. Moreover, the taking of more land
than necessary is no defense to condemnation acquisition [citing cases]." Id. at 57. (cases
omitted).
49. 40 U.S.C. § 258(a} (1970).
50. Ky. REV. STAT. §§ 58.010-.140 (1970).
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appurtenant parking garages, offices and office buildings for rental in
whole or in part to private tenants, dwelling units and apartment buildings
for rental in whole or in part to private tenants, commercial and retail
businesses, stores or other establishments, and any structure or structures
or combination of the foregoing, or other structures having as their primary
purpose the creation, improvement, revitalization, renewal or modernization of a central business or shopping community, and shall also include
existing lands, buildings, structures, works and facilities, as well as
improvements or additions to any such lands, buildings, structures, works
or facilities. 51

Second, a number of specific agencies are empowered to exercise
the power of eminent domain for a broad range of purposes. A governmental agency empowered to develop a "capital plaza" or other public
building complex is specifically authorized to condemn not only lands,
buildings and public works "suitable for and intended for use as public
property"52 but also:
suitable for and intended for use for the purpose of creating or increasing
the public recreational, cultural and related business facilities of a community including such structures as concert halls, museums, stadiums,
theaters, and other public facilities together with related and appurtenant
parking garages, offices and office buildings for rental in whole or in part to
private tenants, commercial and retail business, stores or other establishments and any structure or structures or combination of the foregoing, or
other structures having as their primary purpose the creation, improvement
revitalization, renewal or modernization of a central business or shopping
community, and shall also include existing lands, buildings, structures,
works or facilities. 53

The City of Lexington and Fayett~ County have created the Lexington
Center Corporation to finance and develop a municipal convention center
and sports facility. The center is to consist of a trade show and sports
facilities complex containing a sports arena capable of seating 22,600
persons, connecting exhibition hall facilities of approximately 60,000
square feet, a restored opera house, and 70,000 square feet of commercial parking space together with adjacent surface parking for over 2,000
cars.
Another example of excess condemnation is found in California
under the guise of the "protection" theory. A new eminent domain statute
specifically authorizes "protective acquisitions":
(a) Subject to any other statute relating to the acquisition of property,
any person authorized to acquire property for a particular use by eminent
domain may exercise the power of eminent domain to acquire property
51.

Ky. REV. STAT. § 58.010(i) (1970).

62.
53.

Id.
Id.
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necessary to carry out and make effective the principal purpose involved
including but not limited to property to bl3 used for the protection or
preservation of the attractiveness, safety, and usefulness of the project.
(b) Subject to any applicable procedun3s governing the disposition of
property, a person may acquire property under subdivision (a) with the
intent to sell, lease, exchange, or otherwise dispose of the property, or an
interest therein, subject to such reservations or restrictions as are necessary to protect or preserve the attractivenes~;, safety, and usefulness of the
project. 54

Apparently, public agencies are now in a more favorable position to
make protective acquisitions. The new Eminent Domain Law does not
contain any distance limitations for protective acquisitions and basically is
a codification of existing California case law which permits "taking incidental property to carry out and make effective the principal uses
involved."55 In addition, similar authority is spelled out for the California
Department of Transportation:
The department may condemn real property or an interest therein for
reservations in and about and along and leading to any State highway or
other public work or improvement constructed or to be constructed by the
department aFld may, after the establishment, laying out and completion of
such improvement, convey out any such real property or interest therein
thus acquired and not necessary of such improvement with reservations
concerning the future use and occupation (If such real property or interest
therein, so as to protect such public work and improvement and its environs
and to preserve the view, appearance, light, air and usefulness of such
public work; provided, that land so condemned under authority of this
section shall be limited to parcels lying wholly or in part within a distance of
not to exceed one hundred fifty feet from the closest boundary of such
public work or improvement; provided that when parcels which lie only
partially within such limit of one hundred fifty feet are taken, only such
portions may be condemned which do not exceed two hundred feet from
said closest boundary.56

2.

Future Uses.

Future use is a well recognized "excHss" or supplemental condemnation power.57 For example, the California state highway department
(CALTRANS) is expressly empowered to condemn land for future use,
and to lease such lands until they are needed for public use.
The authority conferred by this code to a.cquire real property for state
highway purposes includes authority to acquire for future needs. . . .
54.
55.
56.
57.
Projects,

CAL. CIV. PAoe. CODE § 1240.120 (West Supp. 1976).
City of Santa Barbara v. Cloer, 216 Cal.App.2d 127, 30 Cal. Rptr 743 (1963).
CAL. STS. AND Hy. CODE §104.3. (West 1963) (repealed 1975).
Callies and Deurksen, Value Recapture a~: a Source of Funds to Finance Public
8 UAB. LAw ANN. 73, 81 c 83 (1974).
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The department is authorized to lease any lands which are held for
state highway purposes and are not presently needed therefor on such
terms and conditions as the director may fix and to maintain and care for
such property in order to secure rent therefrom s8

The U.S. Court of Appeals for the Fifth Circuit has upheld condemnation in advance of actual need. As part of a plan for improving the port area
a harbor district intended to construct a liquid storage tank on the
expropriated property, even though it could not say with assurance when
the land would be so used. 59 The court was unmoved by the fact that only
one private user might actually take advantage ofthe bulk storage facility.
According to the court, this fact did not affect the public use nature of the
taking because all potential users would have access to storage in the
area.
3.

Remnants.
The same reasoning is also applicable t6 the acquisition of more
interests in land, in order to eliminate remnants, than can be justified by
the particular public purpose upon which a particular acquisition is
based. In Southern Pacific Land Company v. United States,60 the court
upheld the decision of the Assistant Secretary of the Navy to condemn a
fee simple title to a tract of land including mineral interests for the
construction of a naval air station in California, despite the owner's
objection that he was willing to sell the surface rights, but wanted to retain
the mineral rights. The court relied on the rule cited above that the exact
nature or estate to be acquired is solely within the province of the public
official involved. In fact, the court propounded the rather startling theory
that "advantageous liquidation of the government's interest is a legitimate
consideration in determining the estate to be taken," and that "appropriate liquidation of investment for public purposes [is] itself such a public
aim. "61 The acquisition of land for the sole purpose of turning around and
selling at a profit would presumably be illegal under the Vesterdecision. 62
The result of the above case, however, appears to be that a federal
authority may acquire more land, or at least more interests in land, than is
necessary for the public purpose, where the property perchance had to
be disposed of, such further acquisition of rights or interests would protect
the government's investment or increase its total value!63
58. CAL Srs. AND Hy. CODE § 104.6. (West 1963).
59. Lake Charles Harbor & Terminal District v. Henning, 409 F.2d 932 (5th Cir. 1969).
60. 367 F.2d 161 (9th CiL 1966).
61.ld.at163.
62. City of Cincinnatti v. Vester, 33 F.2d 242 (6th CiL 1929), aff'd 281 U.S. 431 (1930).
63. Atwood v. Willacy County Navigation District, 153 Tex. 646, 271 SW. 2d 137 (Tex. Civ.
App. 1964), aff'd350 U.S. 804 (1965); Rindje v City of Los Angeles, 262 U.S. 700 (1923); United
States v. 2,606,548 Acres of Land, 432 F.2d 1286 (5th CiL 1970); People v. Merced County, 68
Cal. 2d 206, 436 P.2d 342 (Cal. 1968).
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California has what is probably the lE~ast restrictive case law on the
subject of remnant acquisition by eminent domain. The California Streets
and Highways Code provides:
Whenever a part of a parcel of land is. to be taken for state highway
purposes and the remainder is to be left in such shape or condition as to be
of little value to its owner, or to give rise to claims or litigation concerning
severance or other damage, the Department may acquire the whole parcel
and may sell the remainder or may exchange the same for other property
needed for state highway purposes. 64

The statute was construed and upheld in People v. The Superior Court of
Merced County65 in which the Supreme Court of California held that even a
"remnant" as large as 54 acres could be condemned under the remnant
theory of excess condemnation when it could probably be condemned for
a little more than the cost of taking the one-half acre needed for highway
purposes, and paying damages for thE! remainder which would thus
become land-locked:
Although a parcel of 54 land-locked acres is not a physical remnant, it
is a finanCial remnant: its value as land-locked parcel is such that severance damage might equal its value. Remnant takings have long been
considered proper. 66

There are no outright examples of excess condemnation in our
example jurisdiction of Colorado. However, the acquisition of land for
public/private cooperation in development is not restricted to the industrial East. In Duff v. City and County of Denver, 67 the City of Denver sought
to acquire by eminent domain Duff's land in order to expand municipallyowned Stapleton airfield. The City and County of Denver contemplated
using the land sought for acquisition for supporting facilities such as
airplane parking areas, taxiways and similar purposes and for leasing to
base operators for activities similar to those being conducted on the
property (storage and servicing of private airplanes) by Duff. The court
dismissed without pause the contention that the ultimate purpose was
merely to change his private ownership to the private lease of the city
tenant and upheld the taking. 68

B.

PUBLIC AND/OR PRIVATE DEVELOPMENT OF
PUBLIC LAND HOWEVER ACQUIRED

A second major opportunity for a transit authority to share in the
benefits of a new transit route is throu~lh development of air or other
64. CAL. STATS. AND Hy. CODE § 104.1 (West 19133) (repealed 1975).
65. 68 Cal. 2d 206, 436 P.2d 342 (Cal. 1968).
66. Id. at 210, 436 P.2d at 346. This case has been the subject of statutory modification
seeking to reverse the court's deCision, although the new statute has not been finally construed.
67. 147 Colo. 123,362 P.2d 1049 (1961).
68. Id. at 123, 362 P.2d at 1049.
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property rights validly acquired by the authority but not needed for current
operations, i.e., land already in public ownership. There are many examples of courts upholding such development, and many more such
developments are proceeding without judicial review in other rapid transit
systems throughout the country. To some extent, the decisions discussed
here relate to those discussed above.
It has been noted elsewhere that although a governmental authority
may have sufficient power under common law to deal in air space, the safe
course is the adoption of a statute specifically allowing both sale and
lease of government-owned air space or land. 69 There are a number of
instances, particularly involving parking, of jurisdictions which authorize
the leasing or sale of air space.7o
The use of air space or other public property for private development
is illustrated in the provision of offstreet parking. The acquisition of
property by a governmental entity for offstreet parking has generally been
held to be a public purpose even when such use has the effect of enabling
a municipal corporation "to enter into business in direct competition with
individuals who are now operating parking lots."71 Parking is generally
considered to be public in character.
In fact, a recent Massachusetts case indicates that a municipality
may undertake to lease such facilities to private entities even in the
absence of statutory authority. In Ballantine v. Town of Falmouth,72 the
validity of a town's action in taking property by eminent domain and
leasing it to a private party was challenged. The court said:
Even without explicit statutory authority, municipalities have the undoubted
right to lease real estate, land or' buildings held for public purposes and not
presently needed for such purposes. . . . A taking· of premises for municipal parking is not to be invalidated merely because some private benefit
may follow from the activities of the occupants of the vehicles parked in that
public parking area. 73

New York also provides an interesting legal backdrop for public/private development in the predecessor to the Courtesy Sandwich case,
discussed above. The court considered whether construction by the Port
of New York Authority of a 16-story building was a proper use of property
condemned for Port Authority purposes. 74 The street and basement floors
69.
70.
71.
72.

73.
74.

VALUE CAPTURE POLICY, vol. II, supra n. 32.
Illinois, New Jersey, California, Washington, D.C. and Ohio.
2 A. NICHOLS, ON EMINENT DOMAIN, Section 7.5127, supra n. 32.
713 Mass. Adv. Sh. 947, 298 N.E.2d 695 (1973).
Id. at - , 298 N.E. 2d at 698-99.
Bush Terminal Co. v. City of New York, 152 Misc. 144,273 N.Y.S. 331 (Sup. Ct. 1934).
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would be used for the Union Truck Terminal while the upper 14 floors were
designed for revenue production in orde:r to make the building selfsustaining. The 14 upper stories were macle available to various private
businesses wholly unconnected with tram;portation. It was alleged that
the erection and construction of the Union Terminal other than the street
floor and basement was not authorized, sanctioned, nor permitted by the
laws of the State of New York. The court thought not:
There can be little reason to doubt that the Port Authority was motivated
by nothing but a desire to further the pub'ic interest and carry out the
purposes of the compact and comprehensive plan when it caused Inland
Terminal No.1 to be erected. The addition of the upper floors was merely
incidental. Without those floors it was impos~;ible to construct the terminal.
The dominant object of the structure was its use for terminal purposes. The
Legislatures and Governors of both New York and New Jersey have
indicated that they entertain the same view~;. 75

The courts in New York have also held that where the fee to property is
in good faith appropriated for a particular public purpose, a municipality
may subsequently convert it to other uses, or even abandon it entirely,
without any impairment of the validity of the estate originally acquired. 76
New York has spoken broadly about the power to convert redeveloped
land to private uses even if such land was acquired by eminent domain. 77
Much the same result was reached in Florida in City of West Palm
Beach v. Williams 78 where the city leased a ~lasoline station and restaurant
in a city-owned marina to a private corporation. While the court noted that
the leased lands were not "coupled with the issuance of bonds or with the
acquisition of land by purchase or eminent domain,"79 the court specifically held:
It is well settled that municipalities may cOllstitutionally acquire land by
purchase or by power of eminent domain anc then lease that land for public
use,. . or may use the proceeds of municipal bonds to build improvements to be leased for public use.
80

The court went on to say that a municipality could not constitutionally
acquire land by purchase or eminent domain and then lease the land for
private use.
In Hawaii, where the City of Honolulu temporarily leased a building
situated on land which had been acquire() for future use as a park, the
75. Id. at -,273 N.Y.S. at 345. This case turned in part upon the fact that the Port Authority
did not have power to levy taxes and assessments.
76. Fur-lex Realty, Inc. v. Lindsay, 81 Misc. 29, 367 N.Y.S.2d 388 (Sup. Ct. 1975).
77. In re Glen Cove Urban Renewal Agency, 84 Misc.2d 186, 375 NYS.2d 261,264 (Sup
Ct. 1975).
78. 291 S02d 572 (Fla. 1974).
79. Id. at 576.
80. Id.
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court held that the rental was an appropriate exercise of due diligence in
maintaining the property until the public use was accomplished. 81
Finally, two cases from Pennsylvania indicate that when a downtown
area is involved, especially where parking is concerned, a leasing
arrangement between public and private enterprise can be made to work.
In the first of the two cases, Seligsohn v. Philadelphia Parking Authority,82
the Supreme Court of Pennsylvania upheld the validity of a lease agreement between the authority and two department stores. The agreement
required the authority to condemn land in the vicinity of the department
stores and to erect a parking garage which would be leased to the two
department stores for operation as a public parking facility. In turn, the
department stores agreed to pay debt service rentals together with an
additional rental of $25,000 per year plus a percentage over a fixed
amount of gross receipts. Title to the project was to remain with the
authority. Other merchants attacked the agreement on the ground that this
property had been condemned by the authority, not for public purposes
but to build the lot so that the two department stores would benefit by
having a publicly financed parking facility available for use by their
customers. The attacking parties' business had been condemned to
make way for the project. The court held that the agreement was appropriate, noting that the authority had acted upon the advice of reputable
agencies which had indicated that a real need existed for a public parking
facility at that location.
A different result was reached in the later case. In Price v. Philadelphia Parking AuthorityB3 several agreements were under consideration by
the court. The first was between the Authority and National Land Investment Company providing that the Authority was to purchase a block of
land in the center of Central Philadelphia. The Authority was then to
demolish the existing structures and build an 8-story parking garage on
the premises, with a capacity of 862 automobiles, at a cost of $8-9 million.
The garage was then to be leased to National for operation as a public
parking facility. The authority also agreed to lease the air space overthe
garage to National for the construction of a high rise complex containing
over a thousand units and rising 22 floors above the garage. National was
permitted the use of space on the ground and concourse levels for
commercial purposes. National was to furnish three separate rental
payments: debt service rentals, "Authority" rentals of about $25,000
annually, and certain excess rentals.
81. City and County of Honolulu v. Bishop Trust Company, 49 Haw. 494, 421 P.2d 300
(1966).
82. 412 Pa. 372, 194 A.2d 606 (1963), cert. denied 376 U.S. 952 (1964).
83. 422 Pa. 317, 221 A.2d 138 (Penn. 1966).
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The second agreement pertaining to a Rittenhouse Square project
was nearly identical, with the developers authorized to build a 19-story
office building over an existing Authority ~Iarage in downtown Philadelphia. The developers were also given an option to purchase the entire
project for a sum ranging between 1 and 1.:3 million dollars after 30 years.
In both instances, the Authority had failect to negotiate with its private
sector "partners" through competitive bidding.
The court invalidated the National project on the ground that the
private benefits greatly outweighed those of the public and that therefore
the public participation and grant of govl3rnmental benefits to private
parties would be impermissible. The Ritten~louse Square project was also
voided because, as with the National project, it had been consummated
by private negotiation rather than competitive bidding. The court did not
find that the agreement constituted a private rather than a public purpose
as it had with the National project.
It has been suggested that one rationale for upholding the Rittenhouse Square project and not the National project would be that the
former involved the erection of a privately owned office building atop a
pre-existing Authority parking garage, indicative of a real need for offstreet public parking. The public benefit having already been established,
it would, it has been suggested, be inappropriate to test the validity of the
arrangement since the public benefit had a:;ready been proven to exist by
the presence of the parking garage at that location. The National project,
on the other hand, looked too much like a "package deal" since the
construction of both the public and private ::;tructures were contemplated
as part of one continuous activity.
In any event, it is clear that at least part of the court would have
decided otherwise on the public purpose benefit issue. Writing for three
of the eleven justices, Mr. Justice Musmanno pungently castigated the
majority for their narrow interpretation of the public interest:
A more specific, salutary agreement, conducive to the best interests of
the city of Philadelphia, in keeping with the spirit of the times, and destined
to greatly benefit the motoring public, it woulcl be difficult to find. It must be
stated at the very outset that the cost of the public parking facility portion of
the Academy House Project will be finanCE!d entirely by the Authority's
revenue bonds. In turn, the lessee (National Land) will pay as part of the rent
all sums necessary to meet the prinCipal and interest on those bonds. Here
again, and this must be emphasized, not a single penny of public funds will
be expended. Here indeed, manna will be d,']scending from the top of the
skyscraper apartment house to an Authority, whose pantry needs replenishment. The lessees will pay for every expense required for the construction of the building. What does the Authority give in return? The empty air
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above the garage. Could there ever be a more fruitful return than falling from
invisible trees growing above the top of one's own orchard?
What the Majority has done here is to substitute its own judgment and
its own views on strictly economic and administrative matters involving the
exercise of adlTlinistrative judgment, for that of the Parking Authority
entrusted under the law to exercise that judgment. This it has no right to do.
[Schwartz v. Urban Redev., supra.) A reading of the Majority Opinion
against the background of the uncontested facts reveals that the Majority is
arrogating unto itself the powers and duties of a super Parking Authority,
which, it is unnecessary to state, it certainly has no constitutional power to
do. 84

Several jurisdictions have dealt with the problem of the leasing of city,
park and/or waterfront property for such uses as fishing piers, marinas,
and other private water-oriented business ventures. In Sunny Isles Fishing
Pier, Inc. v. Oade County85 the Supreme Court of Florida considered an
appeal to set aside the leasing of a portion of a public park to a business
firm for the construction and operation of a fishing pier. The court noted
that no cost or expense to the county was involved, and that the portion of
the park being used was neither required nor in fact being used for public
park purposes.B6 The court frankly characterized the issues as whether
Dade County had the authority to provide fishing facilities for the residents
and visitors in the county and to generate revenue for the county as well.
Among the key factors noted by the court:
A fishing pier is a very essential adjunct to the operation of a park of the
kind which the County constructed on this mile and a half of ocean frontage.
There are many benefits and advantages of such a facility in a resort area
that probably attracts as many fishing enthusiasts as any other section of
the world. The pier was constructed over a portion of the beach lying just
north of the inlet and in an area affected by eddies and currents and
undertows that render the use of the waters nearby dangerous to
bathers. . . . The amount of land actually involved is less than an ordinary
city lot and is in a public park comprising more than 140acres. The amount
of ocean front used is only a small fraction of the total ocean front and the
construction of the pier over that small portion of the beach to all practical
purposes probably adds to rather than detracts from its availability to the
public. It is certainly a use incidental to the main operation of this large
public park. . . .87

With respect to the matter of revenue, the court then quoted extensively
from its earlier opinion in Gate City Garage, Inc. v. City of Jacksonville
84. Id.
85. 79
86. Id.
87. Id.

at -, 422 Pa. at 156-59 (emphasis added).
SO.2d 667 (Fla. 1955).
at 668.
at 669 (emphasis added).
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dealing with the propriety of a long-term le3.se to a private party of a filling
station in a large public parking area:
Constructing and leasing a filling station in a parking lot the size of that
contemplated is a mere incident, the primar-I purpose being to acquire and
construct a parking lot to serve a public and municipal purpose 88

Continuing with its own analysis, the court observed:
A factor of importance is that for the use of this 40 feet of beach, the
County is guaranteed a minimum rental of $3,500 per year and has as
security for the payment of that rent a facility worth more than $150,000,
which becomes the County's property at thEi end of the term of the lease or
as provided in the lease in the event of CI breach of material condition
thereof. This type of public financing shol..'ld be encouraged rather than
condemned. It has a tendency to preserve private enterprise of which this
Court has had much to say [cases omittec].
Moreover, had the County concluded to construct this fishing pier and
run it as a part of the public park, open to the use of the public without
charge, which it had the legal right to do, the situation then would have
resulted in appellants, who are conducting a private. enterprise of a similar
nature a short distance north of the public per, operating their enterprise in
competition with a similar projct financed out of public funds 89

Largely to the same affect is the Rhode Island case of Thompson v.
Sullivan,9o where the Supreme Court of Rh,)delsland held that the lease of
a city wharf to a yacht club was not invalid under a statute authorizing the
sale of city property whenever property was, in the. opinion of the City
Council, unsuitable or ceased to be useful for public purpose. The court
held that it was not required to pass upon the wisdom, reasonableness or
propriety of the City Council's action, once it had made the requisite
findings.
A similar result was reached in D. N. Kelly & Son v. Selectment of
Town of Fairhaven 91 where a town, actin~J by virtue of statutory authority
permitting it to acquire by purchase or emi nent domain approximately 3 V2
acres of wharf property, leased part of it to a private company which
erected a building thereon.
The Supreme Court of Minnesota hedd that the City of Minneapolis
had the power to lease land acquired for the purposes of a river terminal
but thereafter found unnecessary for such public use. 92 In part relying
upon the earlier decision of Anderson v. City of Montevidecj3 upholding
the leasing of an auditorium in a muni:ipal building for purposes of
88.
89.
90.
91.
92.
93.

66 So.2d 653, 658-59 (Fla. 1953).
79 SO.2d 667, 670 (Fla. 1955).
88 R.1. 305, 148 A2d 130 (1959).
294 Mass. 570, 3 N.E.2d 241 (1936).
Penn-O-Tex Oil Co. v. City of Minneapolis, 207 Minn. 307, 291 NW. 131 (1940).
137 Minn. 179, 162 NW. 1073 (1917).
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showing movies, the court affirmed the opinion of the lower court which
had found specifically:
That the leasing of said premises by the defendant to the plaintiff is
proper and reasonably necessary for the proper and efficient operation by
the defendant of said public dock and river terminal. That the said leasing of
said premises will greatly promote the business and operation of said
public dock and river terminal, and that the making of said lease by the
defendant to the plaintiff is within both the express and implied authority of
the defendant and is a proper exercise of such authority,94

Once again, there were specific statutes and charter provisions
permitting the city to take, hold, lease and convey all real, personal and
mixed property as its purposes might require.
The City of Los Angeles provides another excellent example for the
manner in which a city, with appropriate authority, can deal with excess
public land rights. Directly over a city-owned parking lot in the middle of
town, the City of Los Angeles has become the landlord of the Los Angeles
Mall Shopping Center, described by an information and instruction book
for potential tenants published by the City of Los Angeles as "a project of
the City of Los Angeles and the parking authority of the City of Los
Angeles." The site consists of a two-block area containing the shopping
center, four levels of underground parking beneath the center, public
parks and a series of pedestrian vehicular tunnels and bridges crossing
adjoining streets. The shopping center was constructed and is operated
solely by the City of Los Angeles. Lease terms are between five and
twenty-five years, and basically cover an area of approximately 125,000
square feet. It was developed at a cost of approximately $42 million.
Prospective tenants range from restaurants and banks to shoe repair and
passport photo shops.
Some caution, however, is in order as shown by State ex rei City of
Charleston v. Coghill.95 There the court held that legislation authorizing a
city to determine what amount of space in a public parking facility should
be leased to private enterprise was not an unconstitutional delegation of
legislative power. 96
In light of some of the cases noted above, it should come as no
surprise that many transportation-related public entities engage in a
number of development projects with various private corporations and
other private groups.
94. Penn-O-Tex Oil Co. v. City of Minneapolis, 207 Minn. 307, 308, 291 NW. 131, 132
(1940)
95. 207 S.E.2d 113 (S. Ct W.Va., 1973).
96. The court noted: "Certainly the creation of aesthetically appealing, convenient, and
efficient downtown urban centers is a public purpose and may be considered in determining the
validity of a particular parking facility." Id at 118.

HeinOnline -- 8 Transp. L.J. 31 1976

32

Transportation Law Journal

[Vol. 8

The enabling legislation for the ehical~o Transit Authority is fairly
typical. It expressly contemplates disposition of excess property by either
sale or lease:
The grantee may lease, sell or otherwise c ispose of any property in its
property accounts which is no longer necessary, appropriate, or adapted
to the proper operation and maintenance of the Transit System.
Any property so sold or disposed of shall be removed from the property
accounts of the Grantee.
The net rental or net income arising from the leasing of any property in
the property accounts of Grantee shall constitute and be part of the gross
revenues of the Grantee but only so long as such property is used or useful
as operating transportation property. Chicago Transit Auth. Ord. (passed
April 23, 1945).

In a recently published eTA manual on real estate practices and
procedures, there are several examples in which the eTA holds property
used for private purposes:
1)
2)

3)
4)
5)

Air spaces over transit lines and station facilities including station
parking lots;
Surface spaces over and alongside sub-:3urface transit facilities;
Surface spaces beneath transit facilities :,uch as aerial structures;
Excess land lying outside of CTA right-ot·way; and
Surface space required for future transil development such as the
expansion of parking facilities at station areas. 9 ?

The manual goes on to state with respect to the dealings in such property:
9)

Sale or long term grants of excess property rights within the developing
economic zones shall be deferred until substantial value appreciation
has accrued as a result of this development.

b) Generally, CTA participation will be through its land ownership,
with the aim of achieving optimum return while retaining maximum
control. 98

Having acquired much of the system from a multitude of private rail
companies in the 1940's, the eTA also acquired a number of leaseholds
for activities such as newspaper and food vending. Although many of
these tenancies were year-to-year in nature, many have been continued
since the street railway "went public." Indeed, some of the stations are
even redesigned with these concessions in mind, not only because the
concessions are convenient, but because they provide income. Examples are the Bryn Mawr and Kimball, and Lawrence Avenue stops where
extra water and electricity lines were installed to provide for such
concessions.
97. Chicago Transit Authority Real fstate Practices and Procedures, CLAIMS LAw/REAL
ESTATE DEVELOPMENTS, Real Estate Section 29 (March 1975).
98. Id. at 31.
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Where the tracks of the CTA pass over Fullerton Avenue, the CTA is
presently negotiating for the construction of a building to be used for a
private business. This is apparently not an unusual practice. The CTA
owns approximately 150 commercial buildings under its elevated rightsof-way in various parts of the city. The buildings themselves have been
acquired after the ground leases have run out and range from jewelry
shops to supermarkets. Income from the leasing of these properties
ranges from $1,200 to $30,000 per year. The tenants pay taxes on the
leaseholds so that Cook County is able to get a part of a normally exempt
property interest back on the ad valorem property tax roles. Moreover the
City of Chicago receives additional sales taxes, and the CTA further
benefits by the presence of a commercial venture under its right-of-way,
which helps to avoid what might otherwise be a high-crime location.
The Chicago Transit Authority also engages in considerable joint
development through leasing or selling some of its right-of-way. The CTA
permits the construction of buildings on property previously condemned
for turning circles for buses on CTA's bus routes, which it will eventually
take over when the ground lease runs out. In addition, the CTA regularly
leases or sells air rights over its rights-of-way and stations, often at a
considerable profit.
The BART system is also contemplating adding to its revenues by
leasing space in its publicly-acquired land. BART has issued several
policy statements (dated February, 1975) dealing with real estate and the
development of income from district-owned real property, as well as
special access to BART stations, plazas and parking lots. An excerpt:
The District will lease particular properties that are deemed to be located
within an economic impact area of a transit station and District real property
will not be sold where there is an obvious potential increase in value as a
result of the transit system.
All real property holdings shall be analyzed for alternative sale or lease
potentials which would be compatible with the construction, operation,
maintenance, security and aesthetic treatment of the transit system as well
as with community planning and zoning patterns. Accommodation of
compatible supplemental revenue-producing uses shall be considered in
the design, construction and operation of the system.
Excess real property shall be analyzed as to optimum timing for
disposal and for possible leasing advantages. Market analysis and timing
of disposal shall reflect good business practice. When analysis indicates
that disposal should be deferred, interim leasing arrangements should be
pursued to:
.
1) maintain properties in a neat and orderly condition,
2) serve useful individual and community purposes,
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reduce land maintenance and cleanup costs,
provide District income. 99

The Policy on Special Access to BART Stations, Plazas and Parking
lots contains the following interesting provision:
Compensation should be obtained for all special access permitted to BART
underground stations and above-ground plazas and parking lots based on
the net enhancement in property or business values derived from such
access where such benefits exist. Costs of ,jeveloping access should be
deducted from gross value increases to arrive at net enhancement values.
One method of doing this would be to amortize development costs and
apply them as access rental offsets. Compensation should be paid not only
for physical access, but also for visual access or exposure permitted by
BART such as for display cases and display windows fronting on BART
facilities or for improved light, air, and view ,Jerived from BART-controlled
access.100

BART has received a recommendation from one of its consultants
that it develop an office building around its Lake Merritt stop to be
occupied in part by BART and in part by other public agencies and private
interests. BART owns three blocks around this particular stop at which it
has its headquarters. BART approved a $1,000 a month rent for a visual
access window for a donut shop at one stop and at another BART is
leasing right-of-way space for parking. It has also received a proposal to
put a restaurant over the ventilation shaft of the Ferry Building stop. BART
also obtains revenue by leasing connections from its stops to commercial
premises such as Woolworth's, Wells Far90 Building and California Savings and Loan Association. BART officials are quick to point out that these
arrangements do not yet produce significant income. Rental income of
around $100.00 per month for the first ten years of the term appears to be
typical. They estimate that perhaps twenty-five such agreements have
been negotiated. So far BART has not participated directly in any air rights
development but only in leases for development when the whole fee,
excepting sub-surface rights', was acquired above its subway
right-of-way.
There is also considerable use of existing property for private
developments over the rights-of-way and at interchanges with respect to
various state highway programs. Most states expressly prohibit commercial establishments in rights-of-way for freeways and controlled access
highways. However, in many states toll highways are expressly exempted·
from this provision. For example, in Illinois the Illinois Tollway Commission,
99. Policy on Developing Income From District-Owned Real Property (BART POLICY STATE·
1975).
100. Policy on Special Access to BART Stations, Plazas, and Parking Lots (BART POLICY
STATEMENT, 1975).
MENT,
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established by statute to construct and maintain a toll-highway system, is
specifically permitted:
To contract with and grant concessions to or to lease to any person,
partnership, firm, association or corporation so desiring the use of any part
of any toll highways, excluding the paved portion thereof, but including the
right-of-way adjoining, under, or over, said paved portion for the placing of
telephone, telegraph, electric, power lines and other utilities and for the
placing of pipe lines, and to contract with and grant concessions to or to
lease to any person, partnership, firm, association or corporation so desiring the use of any part of the toll highways, excluding the paved portion
thereof, but including the right-of-way adjoining, or over said paved portion
for motor fuel service stations and facilities, garages, stores, hotels and
restaurants, or for any other lawful purpose, except for the tracks for
railroad, railway or street railway use, and to fix the terms, conditions, rents,
rates, and charges for such use. 101

Acting pursuant to such authority, the Tollway Commission has leased
space for five restaurants and ten gasoline service station establishments
both adjoining and over tollways in Illinois. The basic leases provide that
the Commission receives a percentage of the sale of the various products.
The leases run for 25 years. 102
This practice of leasing highway right-of-way is fairly widespread
according to a study on multiple uses of highway rights-of-way.1o3
Such development, however, pales in comparison with the ambitious
projects undertaken by the California Department of Transportation (CALTRANS) both under and above its system of freeways. CALTRANS has
broad statutory authority to permit private development on its property:
The Department may lease to public agencies or private entities for any
term not to exceed 99 years the use of areas above or below state
highways, subject to such reservations, restrictions and conditions as it
deems necessary to assure adequate protection to the safety and the
adequacy of highway facilities and to abutting or adjacent land uses . . . .
Prior to entering into any such lease, the Department shall determine that
the proposed use is not in conflict with the zoning regulations of the local
government concerned. S1
101. ILL. REV STAT. ch. 121, § 314a34(e) (1975) (emphsis added).
102. Pennsylvania's turnpike law contains a similar provision: "The Commission is hereby
authorized to fix, and to revise from time to time, tolls for the use of the turnpike and the different
parts or sections thereof, and to charge and collect the same, and to contract with any person,
partnership, association or corporation desiring the use of any part thereof, including the
right-of-way adjoining the paved portion, for placing thereon telephone, telegraph, electric light
or power lines, gas stations, garages, stores, hotels, restaurants, and advertising signs, or for any
other purpose, except for tracks for railroad or railway use, and to fix the terms, conditions, rents
and rates of charges for use." PA. STAT. ANN. tit. 36 §652.15 (Purdon 1961).
103. National Cooperative Highway Research Program, Rep. 53, Multiple Use
at Lands Within Highway Rights-at-Way, 55-56 (1968).
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On the strength of its statutory authority, CALTRANS has issued a
series of implementing regulations,104 and has issued a statement
concerning air space leasing and a development program which states
CALTRANS' position with respect to its long-term program:
Long Term Lease Program
The primary objective of this program is to encourage the construction
of building improvements on Airspace. Many prime sites for the construction of building improvements on a long terrr lease are available. Developers are invited to present their proposed u~'es for Airspace. 105

Acting under its broad authority CALTRANS has leased space under
the Santa Monica freeway in Los Angeles for a 300 unit, 40,000 square foot
warehouse. Now completed, there is a waiting list to get in. At another
location along the same freeway ground was recently broken for a 40,000
square foot building with the underside of the freeway serving as a roof.
The construction of two or three 15,000 square foot buildings of the same
type is due to commence within the next few months.
In San Francisco the Department expects to break ground soon for a
car wash and service station similarly located under a freeway. There are
plans to do the same for automobile sales agencies. 106 A $25 million
project will soon be underway on air space and land in a loop of the
Hollywood Freeway to contain a 16-story office building, three theatres
and a 16-story hotel. We understand there is also located in Sacramento
above the freeway the beginnings of a Holiday Inn.
Returning to Colorado, there are several interesting examples that
might be useful as precedent and guidance for the undertaking of
public/private development techniques. One of the most promising is the
statute creating the Moffat Tunnel Improvement District. The purpose of
the tunnel was to provide an avenue of communication through the
Continental Divide to "reduce the barrier which now separates the western portion of the state from commercial intercourse with the eastern
portion thereof."107 The project was specifically declared to be a public
use even though not many persons "may enjoy it" and even though
persons using the improvement must pay for the privilege. 1oB The statute
specifically sets out authority109 to acquirE! not only a tunnel site but such
other lands and approaches as may be necessary, and to exercise the
power of eminent domain when necessary to accomplish the purposes of
the Act. The Board governing the district is specifically given the power:
104.
105.
106.
107.
108.
109.

CAL. STS. & Hv. CODE § 104.12. (West 1974) (emphasis added).
CALIFORNIA DEPARTMENT OF TRANSPORTATION, Cn. STS. Hv. REGS. 70.001 (West 1975).
Id.
COLO. REV. STAT. ANN § 32-8-101 (1973).
Milheim v. Moffat Tunnel Improvement District, 72 Colo. 268, 211 P 649 (\~22).
COLO. REV. STAT. ANN. § 32-8-107 (1973).
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[T)o enter into contracts for the use of the said tunnel, its approaches and
equipment, with persons and with private and public corporations, and by
said contracts to give such persons or corporations the right to use said
tunnel, its approaches and equipment for the transmission of power, for
telephone and telegraph lines, for the transportation of water, for railroad
and railway purposes, and for any other purposes to which the same may
be adapted. 110

Litigation established that it was not necessary that rentals from the leases
be sufficient to pay the entire cost of the tunnel-amounting nearly to a
subsidy for the tunnel. 111
It is also interesting to note that the State Highway Department in its
authorizing legislation is granted the power to acquire and dispose of
property for future needs and to lease any lands which are held for state
highway purposes and are not presently needed therefor, on such terms
and conditions as the Chief Engineer, with the approval of the Governor,
may fix.112
Interestingly enough, however, a special section on Freeways and
Local Service Roads provides:
[N)o commercial enterprise or activity for serving motorists, other than
emergency services for disabled vehicles, shall be conducted or
authorized on any property designated as or acquired for or in connection
with a freeway or highway by the State Department of Highways or any other
governmental agency.113

It may be that this provision is confined in its application to the particular
highways noted in this section, and not to highways, turnpikes, toll roads
and toll tunnels generally. In any event, the absence of such a provision
dealing with rapid transit could be construed to mean that if such
limitations had been contemplated, they would have been inserted in the
statute. Their absence would therefore be added authority for permitting
such private uses on transit district property in order to generate a
revenue stream, an aspect of value capture.
IV.

INTERGOVERNMENTAL COOPERATION/JOINT DEVELOPMENT

Another means by which a Transit District could accomplish "value
capture" is by means of intergovernmental cooperation. This might take a
number of forms. For example, a jOint venture or some other type of
agreement may be entered into with an urban renewal authority,
110. COLO. REV. STAT. ANN. § 32-8-108 (1973).
111. Moffat Tunnel Improvement District v. Denver and SI. Louis Ry. Co., 45 F.2d 715 (10th
Cir. 1930): Denver and SI. Louis Ry. v. Moffat Tunnel Improvement District, 35 F.2d 365 (10th Cir.
1929).
112. COLO. REV. STAT. ANN. § 43-1-210 (1973).
113. COLO. REV. STAT. ANN. § 43-3-101 (3) (1973).
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municipalities, or county and special district agencies in order to jointly
participate in the land use around transit stops. If the Transit Authority is
not able itself to recapture some of the value accruing to the property
surrounding such a stop, it may at least ~,ee that public benefits, both
financial and otherwise, accrue to other governmental entities. The ability
to enter into such agreements in some jurisdictions has been largely
dependent upon the existence of constitutional or statutory intergovernmental cooperation or agreement provisions, together with case law
interpreting the same. The case law on intergovernmental cooperation
and development, outside of service contracts, is sparse, although such
cooperation is apparently being pursued slJccessfully in several parts of
the country.
The development of the Bay Area Rapid Transit System (BART) was
accomplished through a unique method of intergovernmental cooperation. The California Health and Safety Code provides for limited intergovernmental cooperation in the development of transportation systems.
Section 33448 provides:
In a county with a population of 4,000,000 persons or more, or in a city
of 500,000 persons or more, an agency rnay, with the consent of the
legislative body, acquire, construct, and finance by the issuance of bonds
or otherwise, a public improvement whether within or without a project area
consisting of a transportation collection and distribution system and
peripheral parking structures and facilities, including sites therefor, to serve
the project area and surrounding areas, upon a determintion by resolution
of the agency and the legislative body that such public improvement is of
benefit to the project area. Such determin 3.tion by the agency and the
legislative body shall be final and conclusive as to the issue of benefit to the
proiect area. 114

BART has had particular success with the utilization of joint powers
agreements entered into with cities and various special districts. Through
these, BART has regularly condemned land for transit stops not
only for its own purposes but for the municipal purposes of the local
government with whom it has entered into lhe agreement. An example cif
such agreement is one between BART, Oakland, Alameda County, and
the not-for-profit Coliseum, Inc., to constrLct a walkway to the Coliseum
Sports Complex from the BART station. Similar agreements between
BART and CALTRANS, in which CALTRANS acted for BART, resulted in
the acquisition of substantial portions of highway and rapid transit right-ofway together with BART parking areas.
In Boston, the Boston Redevelopment Authority is undertaking a
venture at the old South Station, acquired in 1965 from the Penn Central
Railroad. After demolishing much of the original terminal, the land was
114. CAL. HEALTH & SAFETY CODE § 33448 (West 1973).
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sold for the construction of a private office building and a Federal Reserve
Bank building. There are plans to construct a new "intermodel terminal"
for rail, bus and subway together with commuter parking. Private concessionaires will be located in the complex. BRA is using HUD money for site
clearing and renovation. 115
.
The CTA has also entered into a number of agreements with other
governmental entities, such as the Metropolitan Sanitary District of
Chicago (MSD) whereby it leases properties from the MSD for certain of
its activities and leases to the MSD property for an MSD well site. In
another instance the CTA exchanged an easement, which was needed for
the construction of a University of Illinois hospital near the CTA structure
on Taylor Street, for land which the University held and which the CTA
wanted for the construction of a station.
Again returning to our Colorado example, the constitution of the State
of Colorado provides:
Nothing in this constitution shall be construed to prohibit the state or any of
its political subdivisions from cooperating or contracting with one another
or with the government of the United States to provide any function, service,
or facility lawfully authorized to each of the cooperating or contracting units,
including the sharing of costs, the imposition of taxes, or the incurring of
debt. 116

The Denver Urban Renewal Agency (DURA) has the power to condemn for the purposes of redeveloping a slum or blighted area, and, for
the same purpose, to engage in tax increment finanCing. We understand
the Denver Rapid Transit District is contemplating an agreement with
DURA whereby the RTD would lend to DURA sufficient funds to undertake
redevelopment, perhaps including the construction of a station with RTD
funds, to eventually be paid back through the instrument of tax increment
financing. By such an agreement RTD would obtain a station free of
charge and would make a substantial contribution to the development of
the community in the immediately surrounding area. It may be that some
sort of joint sharing of revenues or powers could also be worked out with
applicable urban drainage and flood control districts, special districts
(which may provide a range of services from flood control and public
service transportation to housing)ll? and with airport authorities, which
have broad powers of eminent domain.118
115. Rice Center for Community Design & Research, BUILT OR IMMINENT U.S. EXAMPLES OF
VALUE CAPTURE/JOINT DEVELOPMENT, (July 1, 1976) (unpublished study).
116. COLO. CONST. art XIV § 18.
117. See COLO. REV. STAT. ANN. § 41-3-106(J) (1973).
11.8. Id.
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Some care must be taken in draftinn such agreements and the
provisions by which the various parties thereto, being governmental
entities, are authorized to act. There appears to be some question, for
example, about multiple county districts embracing a number of home
rule cities, and the powers the general assembly can give to such districts
in matters of local and municipal concern. 119 Care would need to be taken
to ensure that the appropriate municipal corporations are brought into
such agreements to the extent that anything falling uniquely in their
province would be contemplated by the parties thereto.

V.

TAXING AND OTHER MONE--ARY TRANSFERS

A.

Tax Increment Financing

Another value capture technique involves the use of taxing mechanisms, either in connection with, or separate from, the techniques noted
above. Basically, tax increment financing is a method by which one
municipal agency or corporation pledges all or a portion of the incremental tax revenue generated by public improvement or development created
and initially paid for by a second agency, to that agency in order to pay it
back. The amount pledged is generally from the ad valorem property
taxes from the district, and the incremental value thus accrued and
reflected in the ad valorem property tax is used to payoff the bonds issued
by the developing agency. This device is particularly popular among local
and federally-funded development agenciE!s in order to undertake major
redevelopment projects. One of the major advantages of such a system or
technique is that no new taxes are levied or collected. Rather, the burden
falls upon whichever general purpose govmnment is pledging the increments (or a portion thereof) created by the redevelopment. Unless an
inflation factor is plowed into the base, though, the tax revenues may not
keep pace. This device has generally been restricted legislatively to
development districts. Legislation so providing may be found in California, Montana, Minnesota, Kentucky, and, in bill form, in Illinois. The
Kentucky statute was recently struck down by the Supreme Court of
Kentucky as technically violating the terms of the Kentucky Constitution,
but the Court commented that: "We find no fault in the purpose or the
theory [of tax increment financing], but for the reasons that follow it is our
opinion that each of the acts transcencls the limits of the Kentucky
Constitution." 120
119. Four-County Metropolitan Capitol Improvement District v. Board of County Comm'rs,
149 Colo. 284, 369 P.2d 67 (1962).
120. Miller v. Covington Dev. Authority, 539 SW.2d '1 (Ky. 1976). The difficulty encountered
by the Tax Increment Act was that it permitted school districts to participate with the result that
taxes collected by a school district would be subject to a tax increment transfer and the funds
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As noted above, the Denver Urban Renewal Agency has such
authority. It is worth noting that the constitution of the State of California
was specifically amended to permit local development authorities to
engage in tax increment financing theoretically obviating the misfortune of
the Kentucky statute. 121 The Constitution limits authority to engage in tax
increment financing to redevelopment authorities. During the first 2 years
of experience in California, $170 million worth of tax allocation bonds have
been issued by 26 different redevelopment agencies. Providing the
matter of legal authority could be solved, it could be useful as a technique
for the development of rapid transit as well.
Examples of the use of such techniques applicable to transit districts
are few and far between. As in previous sections, however, there is no
intrinsic reason why it would not be possible to analogize to other
situations involving local governmental agencies or, indeed, the local
governments themselves, to the extent the exercise of the power does not
depend upon being a general purpose governmental entity.

B.

Special Assessments

The use of special assessment districts is another technique whereby
a transit agency could effect value capture.
California is a pioneer in the enactment of special benefit assessment
legislation, which are particularly suited to transit purposes:
The legislative body of any city or the Board of Supervisors of any city and
county may establish one or more special benefit districts within the city
and county pursuant to this chapter. Any special benefit district may consist
of either contiguous or non-contiguous areas of plan within the city or city
and county. Each zone within a special benefit district shall be an area
adjacent to a station of the municipal transportation system or along the
route or lines of said system which the legislative body or Board of
Supervisors determines will receive special benefit by reason of the operation of transportation facilities but all zones within a special benefit district
would not be used directly for educational purposes. This the court held was strictly prohibited. In
a particularly zealous opinion the court unfortunately went on to say:
It is no answer ito say that tax increments will be money the schools would not have had
anyway, because the fact is that neither could this portion of the tax increments ever be
realized except through taxes levied for and in the name of the common schools. It is
also irrelevant we think, that as a practical matter tax increment finanCing eventually will
increase the revenues of a school district by enhancing its tax base, or that redevelopment of depressed areas may increase the average levels of student achievement by
improving the environment in which the student lives. Id. at 5.
Hopefully the formalistic rigidity of the Kentucky Supreme Court is not contagious or legislative
wisdom will overcome such difficulties through better draftsmanship or constitutional
amendment.
121. CAL. CONST. art. 16, § 16.
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need not be adjacent to the same station or adjacent to the same portion of
the route or lines. 122

This special benefit district legislation serves several important
functions. First, it represents a declaration by the legislature that special
benefits may accrue to property along a mass transit line. Although a
property owner may claim that his land receives no special benefits,
courts generally give considerable weight to legislative determinations.
Thus, once a special benefit district is determined, should such power be
granted to a local transit district, the burden to show that certain land is not
especially benefited is placed upon the landowner. Second, the legislation specifically allows for the creation of several districts within one transit
area. The special district itself may contain separate zones. These provisions give the transit district considerable leeway to apportion costs in
proportion to benefit. Instead of assessin!J only property adjacent to a
transit station, as would be the case with respect to the usual public
improvement situation, the district could SBt up zones with assessments
decreasing in proportion to distance from the transit stop, or in accordance with some other formula.
We note in passing that this particular piece of legislation has never
been used, despite the fact that the most recent and modern of rapid
transit systems, the Bay Area Rapid Transit System, was constructed
during the 1960's in California. However, much of BART's acquisition
program was completed by the time thl3 "Mills Bill", quoted above,
became law. Moreover, on advice of couns'31, BART officials were particularly concerned with the affect of protractE!d hearings and litigation over
such a new financing technique. The Mills Bill requires a two-thirds vote in
order to provide for the bonding required. Moreover, the task of establishing criteria for ascertaining incremental value was thought to be too
difficult, possibly leading to arbitrary decisions. It was considered that
sufficient benefit would accrue to BART from its ability to tax real estate
values in Marin County which would presumably generate increased
revenues as BART developed. Finally, it i~; worth noting that the Special
Benefits Assessment Act in California pertains only to land. It was apparently never contemplated that improvements thereon would be subject to
such a tax.
In New York, rapid transit lines were a.uthorized to be constructed at
least in part by means of special assessments along the lines. 123 We do
not know of any that were so constructed, however.
CAL. PUB. UTiL. CODE § 9900 et seq. (Deering 1968).
123. See BUILTOR IMMINENT U.S. EXAMPLES OF VALUE CAPTURE/JOINT DEVELOPMENT, supra n.

122.
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Another device is downtown mall construction, which is a close
analog to the transit-related special benefit assessment Mills Act in
California. Louisville, Kentucky has recently completed construction of a
downtown mall whereby adjacent commercial property owners were
assessed a portion of the cost of constructing the mall. The non-adjacent
owners could have been assessed if an appropriate finding of benefit had
been made by the Board of Aldermen. This particular method of assessment was specifically authorized by a statute which comprehensively
describes both the procedure and the method of ascertaining such
special benefits.124
The legislative findings in terms of benefit and public purpose are
clear:
The general assembly of the Commonwealth of Kentucky finds as a fact that
the preservation of downtown areas of cities is vital to the health, safety and
material wellbeing of the citizens and inhabitants thereof, and that the
construction and installation of pedestrian mall projects will contribute to
the safe and effective movement of persons, and serve the public health,
safety, convenience, enjoyment and general welfare. The governing body
of a city, to protect and serve the public safety, convenience and welfare
and the interests of the public in the safe and effective movement of
persons, and to preserve and enhance the function, appearance and
economic viability of the central mercantile and business areas of such city,
may initiate, construct, install and establish a pedestrian mall project in the
manner herein provided, at the exclusive cost ofthe owners of land located
in the pedestrian mall benefit area, which is benefited by a pedestrian mall
project. 125

While it has been pointed out that such a technique used in connection with a transit stop might have a more difficult time in meeting a strict
benefits test, it would depend to a large extent on the law of the particular
jurisdiction. The type of analog that might well serve to persuade court or
legislature that property owners who are specifically benefited could
legally be taxed is exemplified by a recent Court of Appeals case from
Michigan. In Christoff v. City of Gladstone,126 four of eleven property
owners in the city complained of a special assessment levy for the laying
of water mains. Despite the fact that the suit below had been for injunctive
relief and that under Michigan law such equitable actions are reviewable
de novo, the court found no reason to overturn the lower court's finding. It
was held that where the property owners could be benefited by increased
124. Ky. REV. STAT. ANN. §§ 93A.01 0(12) and 93A.030 (1970) (Emphasis added).
125. Compare Ky. REV. STAT. ANN. §93A.020 (1971), with COLO. REV. STAT. ANN. §31-25-41 et
seq. (1973).
.
126. 65 Mich. App. 607, 237 NW,2d 579 (1975).
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fire protection, assured safe water supply, and increase the market value
of their property, special assessment was proper.
While it is not directly on pOint. the New York Supreme Court decision
in Metropolitan Transportation Authority v. City of New York,127 is interesting. The report of the case sets forth the fa::t that income from concession
revenues at Grand Central Station, and rEial estate income from property
along Park Avenue, contributes to the ope ration of the two stations and IS
worth fighting about. There is no evidence, however, that the transit
authority ever went out of its way to atternpt to generate much revenue
from such value capture sources. Nonetheless, the 1973-1974 New York
Transit Authority's Budget Data and Transit Fact Publication 128 shows that
"other than passenger" revenue, consisting mainly of advertising, rentals
and miscellaneous, and station concessions, amounts to some $8 million.
Of course, this needs to be compared to a total annual figure of
$538,295,000.00 for 1973.
In the review of materials with respect to monetary transfers, there are
several matters with respect to our example, Colorado, which might
be useful to note in this section. First of all, under Public Improvements,
there is a section dealing with public rnalls. 129 Aside from providing
specifically that the legislative body of t1e city, in connection with the
establishment of pedestrian malls, may convey, lease or transfer parts of
malls in various ways, make improvement~; of any kind, including commercial buildings and facilities and the like, it also authorizes the legislative
body:
(e) To pay from the general funds of th'3 city from proceeds of general
obligation bonds from other monies available through the city from the
proceeds of the assessments levied on lands benefitted by the establishment of 'i pedestrian mall, from funds raisl3d through bonds issued there
against or from any other source whatsoever, the damages if any allowed or
awarded to any property owner by rea~;on of the establishment of a
pedestrian mall and to make other provisions to secure the payment of said
monies as provided in Section 31-25-406.
(f) To pay from the general funds of th'3 city from proceeds of general
obligation bonds from other monies available to the city from the proceeds
of assessments levied on property benefited by any such improvements
from funds raised through bonds issued payable from slJch assessments or
from any other source whatsoever the whole or any portion of the cost of
such improvements.
(g) To levy assessments against properties benefited by the proposed
pedestrian mall in an amount no greater thall the total damages or compensation paid to landowners or to assess such damages as part of the total
127. 47 NY App. Div. 2d 10,365 N.Y.S.2d 10 (1975)
128. See generally New York City Transit Authority Operating Budget - 1975.
129. COLO. REV. STAT. ANN. §31-25-41 et seq. (1973).
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cost of the improvements made of the mall area so long as the amount
assessed does, not exceed the special benefits conferred,130

While there is no particular definition of special benefits in the statute, the
wording quoted above does not seem to confine the levy of an assessment for special benefits to abutting properties only.
It also appears to be the law in Colorado that to sustain a special
assessment it must appear that a benefit has been occasioned to the
premises assessed at least equal to the burden imposed. Nevertheless, it
is also true that a presumption of validity attaches to a city council
determination that benefits especially accruing to properties equal or
exceed the assessments thereon, and the burden is generally on the
property owners, who must affirmatively show to the councilor other body
by substantial evidence, that the contrary is true. 131 It also appears to be
the law, according to the last cited case, that remote or contingent
benefits enjoyed by the general public will not sustain a special assessment. However, it does not appear that the kinds of benefits which would
accrue to the owners of properties nearest or adjacent to a transit district,
together with others a bit further afield, would fall into the latter category.
Finally, the case of Milheim v. Moffat Tunnel Improvement Oistrict,132
dealing with the construction of the Moffat Tunnel, indicates that the tunnel
was constructed by virtue of the formation of an improvement district with
the right to levy taxes for the construction of the said tunnel. Multiple
challenges to the imposition of the tax were turned back, and it would
appear that the case may be helpful prec'edent.
VI.

CONCLUSION

The array of techniques for implementing value capture policy have
long since moved from the theoretical to the practical stage. Supplemental condemnation, jOint development, air rights development, special
benefit assessments and tax increment financing-all have their precedents. Indeed, all are going forward-or 'have gone forwardsomewhere, whether beneath a freeway in California, at a central mall in
Kentucky, or at a bus turning circle in Illinois. The question is no longer
whether, but how, when and under what conditions will public authorities
be successful in reaping the fruit of their own efforts, hopefully to perpetuate and enhance their contribution to the quality of life.
130. COLO, REV, STAT, ANN §-31-25-41 et seq. (1973) (emphasiS added),
131. See, Satterv. City of Littleton, 185 Colo. 90, 522 P,2d 95, 98 (1974); Cityof Englewood v.
Weist, 184 Colo. 325, 328, 520 P.2d 120, 123 (1974); Orchard Court Development Co. v. City of
Boulder, 182 Colo. 361, -,513 P.2d 199,202-03 (1973); and Ochs v. Town of Hot Sulphur
Springs, 158 Colo. 456, 407 P 2d 677 ,(1965)
132. 72 Colo. 268, 211 P 649 (1922).
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Safety Regulation Of The Concorde
Supersonic Transport: Realistic Confinement Of
The National Environmental Policy Act*

ROBERT B. DONIN**

INTRODUCTION

Rarely if ever in the past has government provided the forum for so
dramatic a confrontation between man's technological ingenuity and his
concern for environmental quality as in the contmversy over the Concorde
Supersonic Transport. Depending upon the observer's point of view;
Concorde has been depicted as both an "elegant"1 delta-wing airplane
and a "bird of prey;"2 as "one of the most positive steps forward made in
aviation . . . since the industrial revolution"3 and "the Edsel of the
airways;"4 as a symbol of progress and a symbol of environmental
degradation.
On February 4, 1976, supporters of Concorde scored a partial victory
when Secretary of Transportation William T. Coleman, Jr. issued a 61page decision authorizing British Airways and Air France to conduct a
16-month demonstration of Concorde service with four flights per day to
* The views contained herein are those of the author and not the Department of
Transportation.
** Special Assistant to the General Counsel, Office of the Secretary ofTransportation B.A.,
Colgate University, 1971: J.D., University of Pennsylvania Law Sr.hool, 1974.

1. A. WILSON, THE CONCORDE FIASCO 154 (Penguin ed. 1973).
2. The New York Times, February 24, 1976, at 34, col. 5 (Letter to the Editor from John J.
Butler, Chairman, Heathrow Association for the Control of Aircraft Noise).
3. C. GARDNER, CONCORDE: THE QUESTIONS ANSWERED 1 (promotional booklet published by
British Aircraft Corporation, U.S.A.).
4. New York and the Concorde, The Washington Post, February 27, 1976, at A24, col. 2
(editorial).
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John F. Kennedy International Airport, New York, and two flights per day to
Dulles International Airport, outside of Washington, D.C.s Secretary Coleman's decision was based on an extensive environmental reyiew under
the National Environmental Policy Act of '1969 (NEPA)6 which centered
around the preparation and release by the Department's Federal Aviation
Administration (FAA) of a four-volume environmental impact statement.
Like the public debate which surrounded--and continues to surroundConcord, the impact statement concentraled on four questions involving
the potential ecological consequences of Concorde operations to and
from the United States: (1) How would Concorde flights affect the cleanliness of the air? (2) How would Concorde flights affect the consumption of
scarce fuel resources? (3) Would the emission of Concorde exhausts in
the stratosphere increase the incidence of skin cancer by reducing the
density of the earth's ozone layer? and (4) What would be the noise impact
of Concorde flights on the residents of comrnunities surrounding Kennedy
and Dulles Airports??
It was, therefore, ironic that when the Environmental Defense Fund
(EDF) petitioned the United States Court of Appeals for the District of
Columbia to overturn Secretary Coleman's decision authorizing a 16month Concorde demonstration, EDF rested its case not on the potential
threats of air pollution, fuel inefficiency, ozone depletion and noise on
which the nation's attention had been fixed but on the aircraft's safety. EDF
contended that several serious questions cast doubt on Concorde's
operational safety. Since the physical safety of passengers in the air and
persons on the ground was an aspect of "the quality of the human
environment, "8 the group argued, the FAA':?, failure to discuss these safety
questions in its environmental impact statement violated NEPA.
Having heard oral argument the same day, the Court of Appeals on
May 19, 1976, issued its decision in Environmental Defense Fund v. DOJ9
and the other cases which had been comolidated with it: 10
5. Concorde flights to Dulles Airport, which is owned and operated by the federal
government, began May 24, 1976. The start of Concorde service to Kennedy Airport has been
halted as of this writing by a resolution of the Port Authority of New York and New Jersey, airport
proprietor, barring Concorde service until SST operations have been conducted for six months at
Dulles. British Airways and Air France have challenged ':his restriction in a suit filed in the United
States District Court for the Southern District of New York. British Airways Bd. & Compagnie
Nationale Air France v. Port Auth. of New York & New Jersey, No. 76-1276 (S.D.N.Y, filed March
17, 1976). Scheduled commercial Concorde service had been inaugurated on January 21, 1976
with British Airways' flights from London to Bahrain and Air France's flights from Paris to Rio de
Janeiro.
6. 42 U.S.C. §§ 4321 et seq. (1970).
7. See notes 15-22 and accompanying text, infra.
8. NEPA § 102(2)(C), 42 U.S.C. § 4332(2)(C) (1970).
9. No. 76-1105 (D.C. Cir, May 19, 1976).
10. Additional petitions for review were filed by th'3 State of New York (contending that the
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The Secretary has decided, for the reasons stated in his opinion, "to
permit British Airways and Air France to conduct limited scheduled commercial flights into the United States for a period not to exceed sixteen
months under limitations and restrictions set forth [in that opinion)." The
purpose of the trial period is to provide additional information to assist the
Secretary in his evaluation of the "environmental, technological, and international considerations" which continued operation of Concordes into this
country would involve.
This court is in agreement with the Secretary that in the circumstances
of this case his order for such a trial period is within his authority and
competence, and is not arbitrary or capricious or otherwise in violation of
law.

By this brief order, the Court of Appeals resolved all issues, including the
issue of Concorde safety, in favor of the Government. Yet its failure to
produce an accompanying opinion leaves its reasoning and the scope of
its holding to speculation. The purpose of this article is to analyze whether
aircraft safety is an "environmental" question within the meaning of NEPA
and to review the legal bases on which the court may have concluded that
it is not.
BACKGROUND

The Concorde Supersonic Transport was developed as a joint project
of the British and French governments and their respective aircraft
manufacturers and contractors. Although the two countries had initially
given independent consideration to the development of a civil supersonic
aircraft in the 1950's, they decided in 1961 to combine their efforts. In
November, 1962, the Anglo-French Concorde Treaty was signed, leading
to cooperation in the design and manufacture of the aircraft between
British Aircraft Corporation and Aerospatiale France.
Despite aviation's experience with supersonic military aircraft for over
twenty years, the airframe and engine design approved in 1965 for
commercial use represented a new amalgam of trade-offs between the
competing demands of economics and aeronautics. If too large, Concorde would suffer a "range" penalty rendering it incapable of flying
supersonically over the long North Atlantic route for which its creators
perceived a valuable market, or a " payload" penalty in the form of fewer
available seats for fare-paying passengers. If too small, the attendant
Secretary's decision violated NEPA's "substantive mandate" by giving insufficient weight to
environmental values), and the counties of Fairfax and Loudoun, Virginia and Nassau, New York
(contending that Concorde operations to the United States could not be legally authorized prior
to the issuance by FAA of noise standards for supersonic transports under section 611 of the
Federal Aviation Act, 49 U.S.C. § 1431 )(1970). The Aviation Consumer Action Project intervened
(arguing that under section 610 of the Federal Aviation Act, 49 U.S.C. § 1430 (1970), Concorde
was required to obtain either a U.S. airworthiness certificate or a waiver of this requirement before
operating to the United States).
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limitations on the capacity of the aircraft would threaten the profitability of
operations or force the fare so high as to price the aircraft's services out of
the market.
The Concorde which ultimately emerged is a four-engine delta-wing
turbojet aircraft capable of carrying approximately 100 to 125 passengers
-or a payload of 25,000 pounds-over a range of approximately 4,000
miles. It can cruise at approximately 1,2,50 miles per hour, or approximately twice the speed of sound, at an altitutde of between 50,000 and
60,000 feet and reduce the seven-hour subsonic travel time between
Washington and London by three hours and thirty minutes. 11 The current
fair for Concorde service between the United States and Europe is 20%
above the comparable first-class fare on subsonic aircraft. With a pricetag
of $60-62 million each, nine of the sixteen production aircraft which are
either completed or in the course of construction have been sold; five to
British Airways and four to Air France.
The first prototype Concordes (001) and (002) flew in 1969. These
were followed by the two pre-production aircraft (01 and 02). Subsequent
testing included a series of flights in 1972,-1975 to Boston, Miami, DallasFort Worth, Washington, D.C., Los Angeles, Anchorage, Fairbanks and
other U.S. cities.
On October 10, 1975 and December 5, 1975, the French and British
governments, respectively, issued certificates of airworthiness to the
Concorde. The Concorde's manufacturers' application to the FAA for a
U.S. type certificate-the prerequisite to purchase of the plane by a U.S.
carrier 12-had been pending since 1965. However, the European certificates qualified British Airways and Air France to apply to the FAA in 1975
for permission to make two scheduled fights each per day to Kennedy
Airport and one scheduled flight each per day to Dulles Airport. 13
11. Concorde is 204 feet long with a wing span of 84 feet and an overall height of 40 feet. It is
powered by four Rolls-Royce (Bristol) Snecma Olympus 593 engines which are mounted in pairs
in underwing nacelles and equipped with afterburners for takeoff and acceleration to supersonic
speed. The aircraft is constructed principally of alumi~um alloy, with titanium and steel used in
power-plant areas and in landing-gear components.
12. Federal aviation regulations provide that no United States air carrier may operate an
aircraft unless that aircraft is registered in the United :states and carries a current airworthiness
certificate issued by FAA. 14 C.F.R. § 121.153 (1976). An FAA airworthiness certificate will be
issued upon a finding that the individual aircraft conforms to its underlying type certificate and is
in condition for safe operation. Federal Aviation Act ~1603(c), 49 U.S.C. § 1423(c) (1970). The
requirements for type certificates are set out in Federal Aviation Act § 603(a), 49 U.S.C. § 1423(a)
(1970).
13. Technically, the decision before the Secretary of Transportation was whether to
approve amendment of the "operations specifications" of British Airways and Air France. Federal
aviation regulations, 14 C.F.R. Part 129 (1976), require that foreign air carriers intending to
conduct commercial operations in the United States sJbmit for FAA approval a list including the
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Anticipating that this authorization could constitute" major Federal
action significantly affecting the quality of the human environment"14
within the meaning of NEPA, the FAA undertook an environmental review
which included a draft environmental impact statement, released for
public comment on March 3, 1975, hearings on the draft, a final environmental impact statement released on November 13, 1975, and a final
public hearing which was personally chaired by Secretary Coleman on
January 5, 1976.
Even before the draft environmental impact statement had been
released, public debate began to center on the ecological concerns
which would ultimately lead Secretary Coleman to describe the Concorde
decision as "difficult and close."15 First and foremost was the airplane's
noise. To observers buoyed by the significant strides the United States
had made toward solving the aircraft noise problem through the introduction of the quiter widebodies 16 and the requirement that all new subsonic
jets manufactured in this country meet federally-prescribed noise emission standards,17 Concorde was anathema. Although there was no
danger of sonic boom (civil supersonic flight over the United States is
prohibited)18 the noise emitted by Concorde at subsonic speed posed a
potential environmental threat. Tests indicated that while on landing the
Concorde was slightly quiter than a 8-707, on take-off it was twice as loud
as a 8-707, four times as loud as a 8-747 and eight times as loud as a
DC-10. 19 Moreover, the low-frequency rumble of the Concorde made a
types of aircraft to be flown, the airports to be served, and the routes and flight procedures to be
followed. Up until the time that British Airways and Air France submitted their amendments to add
the proposed Concorde operations to their operations specifications, the approval of such
applications by FAA had been virtually routine. The unique circumstances surrounding the
Concorde application caused a departure from this pattern.
14. NEPA § 102(2)(C), 42 U.S.C. § 4332(2)(C) (1970).
15. THE SECRETARY'S DECISION ON CONCORDE SUPERSONIC TRANSPORT 59 (February 4, 1976)
[hereinafter cited as SECRETARY'S DECISION].
16. The B-747, DC-10 and L-1011.
17. See 14 C.F.R. Part 36 (1976) (This regulation allows civil flight at supersonic speeds
over the United States only for testing purposes).
18. 14 C.F.R § 91.55 (1976).
19. 1 Final Environmental Impact Statement on Concorde Supersonic Transport Aircraft
VIl-1 (1975).
A variety of methodologies for the measurement of noise have been developed. Two
significantly different noise descriptions employed in the Concorde Environmental Impact
Statement are the "single-event" method, which measures the average noise of a single fly-over
in units of EPNdB (effective perceived noise level in decibels), and the "noise exposure forecast"
method, which measures the noise impact of the total aircraft operations conducted at an airport
each day. On a single-event basis, tests showed that Concorde subjected 47.6 square miles of
land to brief noise events of at least 100 EPNdB-the noise of heavy city traffic at 25 feet-as
compared with 7.49 square miles and 2.91 square miles for the B-707 and B-747, respectively.
On a "noise exposure forecast" basis, however, tests indicated that little change in cumulative
noise impact would be effected by the proposed Concorde operations. Nevertheless, the
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qualitative as well as quantitative difference. 2o
Environmentalists were also disturbed by the claim that nitrogen in
the Concorde exhaust would reduce the concentration of ozone in the
stratosphere, permitting more ultraviolet radiation to reach the earth's
surface and thereby causing an increase in the rate of nonmelanomic, or
non-fatal skin cancer. 21 Still others, including the Federal Energy
Administration, criticized the relative fU31 inefficiency of Concorde as
compared with subsonic jet transports and urged that for this reason
Concorde Environmental Impact Statement concluded: "The perceived loudness of the Concorde will be annoying. It will interfere with communi,:ations and may cause startle." Id.
20. Concorde sound has five times the low frequency content, and therefore five times the
vibrational effect, of subsonic jet noise. This is because low frequency sound dissipates less
rapidly in the atmosphere and more closely matches the resonant vibrations of man-made
structures.
Tests found that while the vibrations caused by Concorde overflight would generally be
barely perceptible, they might on occasion be sufficiently strong to cause "some household rattle
of dishes, pictures, lamps and other bric-a-brac being disturbed." 1 Concorde Environmental
Impact Statement, supra note 19, at VI-97.
21. Analysis of this question in the environmental impact statement was based primarily on
reports by DOT's Climatic Impact Assessment Program (ClAP), ClAP REPORT OF FINDINGS: THE
EFFECT OF STRATOSPHERIC POLLUTION BY AIRCRAFT (1974), and the National Academy of Sciences
(NAS), ENVIRONMENTAL IMPACT OF STRATOSPHERIC FUGHl (1975). Both the ClAP and NAS studies
found the causal link between Concorde flight and inc 'eased skin cancer clouded by theoretical
uncertainties and numerous other causes of ozone variation. Because the effects of natural
variations in the thickness of the ozone layer-caus3d principally by solar activity-far overshadow manmade effects, the linkage between Concorde flights and ozone reduction is difficult
to confirm empirically. The World Meteorological Organization concluded that 30-50 SSTs would
not have an effect on the ozone layer "that would be si(Jnificant or that could be distinguished from
natural variations." Statement of the World Meteorolo!Jical Organization on Modifications of the
Ozone Layer Due to Human Activities, Nov. 26, 1975. The situation is further complicated by the
fact that aircraft are among more than 30 possible :auses of change in ultraviolet radiation,
including nuclear testing, volcanic eruptions, and fluorocarbons from aerosol sprays.
Assuming the validity of the theory of ozone reduction, the Concorde Environmental Impact
Statement, using data from the ClAP report, calculated that six daily Concorde flights operated
over a 30-year period could reduce the density of the ozone layer by about .04 percent, resulting
in the addition of approximately 200 new cases of nonmelanomic skin cancer to the current rate of
250,000 per year in the United States. Concorde Environmental Impact Statement, supra note 19,
at VI-120.
Secretary Coleman acknowledged this possibili1y for the purposes of his decision. SECRETARY'S DECISION, supra note 15, at37. In resolving, nonHtheless, to approve a 16-month Concorde
demonstration, Coleman placed considerable weight on three factors. First, the estimate of 200
new cases of non-fatal skin cancer was based on 30 {ears of continuous Concorde operations;
the ClAP report estimated, however, that technology could be developed within 10-t5 years to
reduce by half the amount of nitrogen oxides in Conc.)rde's exhaust, although at a cost of many
millions. Second, because of rapid dispersion of stra10spheric impurities throughout the hemisphere, Concorde operations anywhere in the northern hemisphere would affect the ozone layer
covering the United States. Finally, among the many other potential man-made causes of ozone
reduction were several that were far more deleterious than the proposed Concorde flights but
which had gone so far unchecked. Fluorocarbons from aerosol sprays and refrigerants, for
example, were estimated to cause 12-50 times as much ozone reduction as the proposed
Concorde flights. SECREATRY'S DECISION, supra note 15, at 37-40.
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Concorde flights to the United States should not be authorized. 22
In addition to these environmental attacks, however, came a number
of claims that the Concorde simply was not a safe airplane. Given the
necessity for absolute assurance that any new aircraft is safe, history
made the developers of the Concorde especially sensitive to claims of
flaws. Just as they are pioneering today in supersonic flight, the British
pioneered in the early 1950's in subsonic flight with the development of the
de Havilland Comet, the world's first jet airliner.
Like the Concorde, the Comet's main attraction was speed. The
aircraft's revolutionary ability to cruise at 500 miles per hour led one
observer to describe it as "a sort of Wellsian time-machine."23 Boasted
one executive of British Overseas Airways Corporation (the predecessor
of British Airways): "When B.OAC. gets Comets into service, New
Yorkers will be able to take a swim in Bermuda and dry themselves at
home."24 To operate efficiently and attain such speed, however, it was
necessary for a jet transport such as the Comet to cruise at much higher
altitudes than piston-engine aircraft, about 45,000 feet. At this altitude the
atmosphere is extremely thin, necessitating cabin pressurization. The
strains of pressurization required, in turn, that the fuselage be very strong.
But the need to accommodate enough fuel for Comet's thirsty jet engines
and enough passengers to turn a profit placed a premium on lightness of
construction. To solve this dilemma, de Havilland decided on a very light
skin made of aluminum alloy which was glued, rather than riveted, to the
plane's frame, following the technique which had been used in several
slower and lower-flying aircraft. 25
22. The relative fuel inefficiency of Concorde in "per seat-mile" terms is illustrated by the
following comparison of fuel consumption for a 3,000 nautical mile trip:

Aircraft

Passenger
Capacity

Fuel
Pounds

Gallons

13,071
95,500
Boeing 707-300
145
13,500
94,500
DC-8-61
200
24,285
170,000
Boeing 747
375
14,000
98,000
DC-10
250
20,857
146,000
Concorde
11 0
Source: SECRETARY'S DECISION, supra note 15, at 29. However, Secretary Coleman noted in his
decision that Concorde's relative fuel efficiency could improve on a "per passenger mile" basis if
Concorde operated with substantially higher load factors than subsonic jets. SECRETARY'S
DECISION, supra note 15, at 29-30. Indeed, high load factors appeared to be a prerequisite to
economically viable Concorde operations since the direct operating cost of the Concorde per
seat mile was three to four times as much as that of current subsonic jets. Concorde Environmental Impact Statement, supra note 19, Vol. I at 111-3.
23. D. DEMPSTER, THE TALE OF THE COMET 105 (1958).
24. T. HEWAT & WATERTON, THE COMET RIDDLE 38 (1955).
25. Id. at 30.
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The solution proved illusory. In quick succession following their entry
into service, four Comets operated by B.OAC. crashed during 1953 and
1954, killing a total of 111 persons. 26 After the entire fleet had been
grounded, tests revealed a metal fatigue failure in the fuselage. Although
the necessary design changes were accomplished and the plane was
eventually reintroduced into commercial service, sales never regained
pace with the American B-707 and DC-B. The Comet program was a
failure. 27
The story of the Comet was not the onl:{ reminder to developers of the
Concorde of the unforeseen hazards wrouqht by radical design changes.
Even as the Concorde was in the final stages of development, the world
was shocked by the crash of the Soviet Union's TU-144, the Russian
version of the SST, at the Paris Air Show in June, 1973. In full view of
300,000 spectators at Le Bourget Airport, the disaster resulted in the
deaths of all six crew members and seven persons on the ground. 28 While
it may have been apparent to aeronautical engineers familiar with the
design differences that the crash of the TU-144 was not an omen for the
Concorde, less sophisticated members of the public associated the
similar basic shapes and aerodynamic characteristics of the two planes.
Concorde's manufacturers sought to erase any links to the past by
subjecting the aircraft to the most thorough testing program ever conducted for a commercial airliner, including nearly 5,000 hours of test flying
(compared to approximately 1,500 hours for the B-747). Nevertheless,
critics of Concorde cited five major shortcomings.
1.

Range and Fuel Reserves

Given the enormous amount of fuel consumed by the Concorde in
supersonic flight and the parameters of size and weight which limit the
amount of fuel which can be carried, some commentators questioned
whether Concorde could fly the Paris to Washington route and still have
enough fuel in reserve to accomplish any necessary "holding" or diversion .to an alternate airport in the event of emergency or inclement
weather. 29 Skepticism regarding Concorde's range led, in turn, to the
26. Id. at 7.
27. A total of 77 Comets were ultimately sold fo)[ commercial service. A. WILSON,
CONCORDE FIASCO 16 (Penguin ed. 1973).
28. Id. at 137-142.
29. 14 C.F.R. § 91.23 (1976), provides in part:
No person may operate a civil aircraft in IFR [instrument flight rules] conditions unless it

HeinOnline -- 8 Transp. L.J. 54 1976

THE

1976]

Concorde Controversy

55

theory that Concorde would require preferential treatment by air traffic
controllers to avoid prolonged holding patterns. Analysis by FAA indicated that Concorde would carry fuel reserves adequate to meet both its
own standards and the more stringent British standards. However, EDF
demanded an explanation of apparently contradictory testimony by a
French aviation official 3o at Secretary Coleman's hearing on the Concorde
issue and a 1972 memorandum of "Interagency Minutes" which related a
request by the British and French for an FAA exemption "to permit the
Concorde to arrive at U.S. airports with less than the normal fuel reserves
on the basis of the Concorde's speed."31

2.

Fuel Tank Fires and Explosions

The provision of a system to control fuel tank fires was thought by
some observers to pose a particular problem for Concorde as a result of
the aircraft's unique design. Because the temperature of Concorde's fuel
rises as it circulates throughout the aircraft during flight, cooling its skin,
critics charged that there was a greater risk of fire in Concorde than in
subsonic jets and that the aircraft's manufacturers had not provided
adequate means for fire prevention and extinguishment. As evidence of
this danger, critics pointed to the fact that Concorde was not equipped
with a " nitrogen inerting" system which, they suggested, was the only
adequate means of fuel tank fire suppression. The absence of such a
carries enough fuel (considering weather reports and forecasts, and weather conditions) to(a)Complete ihe flight to the first airport of intended landing;
(b) Fly from that airport to the alternate airport; and
(c) Fly thereafter for 45 minutes at normal cruising speed. Id.
30. Although 14 C.F.R. § 91.23 appears to require that aircraft carry enough fuel to "hold"
for 45 minutes after flying to an alternate airport, note 29 supra, Claude Frantzen, Assistant
Director for Technical Affairs of the French Secretariat Generale a l'Aviation Civile, had the
following exchange with the Secretary of Transportation at the Concorde public hearing:
Secretary Coleman: What is your prediction of what the holding fuel will be once you
get to the United States and where you would land?
Mr. Frantzen: Mr. Secretary, to relieve all fears, let us take the example of the
longest route for which application has been filed-Paris to Dulles. In that case, let us
state that both Government requirements and airline usual policy will lead to the fact that
when Concorde will land at Dulles, it will have on board a quantity of fuel not less than
seven tons, which would have allowed another additional 35 minutes of hold, or a
diversion to the alternate airport and there fifteen minutes of hold at this alternate, an
approach, a short pattern circuit and the landing.
Transcript of Public
Hearing 35 (January 5,
1976).
31. The so-called "Interagency Meeting of Regulatory Actions Affecting SSTs", which was
held at the Department of State on October 10, 1972, was attended by representatives of the
White House, Department of St.ate, FAA, Environmental Protection Agency, Civil Aeronautics
Board and Council on Environmental Quality.
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system, they charged, was one reason why the FAA had so far refused to
issue a U.S. type certificate to Concorde. Defenders of the aircraft
countered that Concorde's design incorporated a number of features to
eliminate the possibility of fuel tank fire and that the "nitrogen inerting"
system was merely one of a number of ava.ilable methods of fuel tank fire
suppression. By issuing certificates of airworthiness to Concorde, the
British and French had determined that the aircraft was safe from fuel tank
fire, according to the plane's operators. 32

3.

The Turn to "Beat the Meter" at JFK

For many years the Port Authority of NEiw York and New Jersey, which
operates Kennedy Airport, has imposecl a noise limit of 112 PNdB
(perceived noise in decibels) as measured at selected locations under the
take-off paths in communities surroundin~1 the field. Notices are sent to
violators of the 112 PNdB standard and habitual offenders are ultimately
subject to injunctive action by the Port Authority. British Airways and Air
France personnel estimated that in order to avoid exceeding the prescribed noise limit when departing runway 31 L,33 it would be necessary
for Concorde to execute a 26 degree left turn beginning at an altitude of
approximately 100 feet. The International Federation of Airline Pilots
Associations, the Port Authority, EDF and others expressed serious
reservations about the safety of such a sharp turn performed at such a low
altitude. The FAA, however, concluded on the basis of flight tests and
simulation that the maneuver was safe. 34

4.

High Altitude Decompression

Because of the unusually high altitudH at which Concorde cruisesup to 60,000 feet-EDF charged that th'3 aircraft posed an unusually
serious threat to the safety of its occupants in the event of decompression.
In the additional time required to descend to a lower cruising altitude,
some maintained, all but the healthiest young adults could suffer loss of
oxygen sufficient to maintain consciousness. Why, if not for this reason,
EDF asked, had Concorde's manufacturers decided to provide passengers with conventional drop-down oxygen masks while providing the crew
with special pressure-breathing equipment?35 British Airways and Air
32. Brief for Respondent/Appellee Compagnie Nationale Air France at 31. Environmental
Defense Fund v. DOT. No. 76-1105 (D.C. Cir.. May 19. 1976).
33. In the case of Runway 31 L. one of the runways from which Concordewould take off. the
noise meter is located 19,251 feet beyond the start of the runway and 389 feet to the right of the
runway center line on a utility pole in Howard Beach, I~ew York.
34. SECRETARY'S DECISION, supra note 15, App. II, at 7.
35. Brief for Petitioner at 56, Environmental Defense Fund v. DOT, No. 76-1105 (D.C. Cir.,
May 19, 1976).
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France responded that design of the aircraft according to rigid structural
specifications reduced the danger of decompression to the equivalent of
subsonic aircraft. By installing very small windows, for example, Concorde's manufacturers assured that in the event of a window blow-out at
cruise altitude, the pressure leak rate would be slow enough to allow an
emergency descent without danger to the cabin occupants. While acknowledging that under the Chicago Convention and bilateral agreements
it was bound by the airworthiness determinations of Britain and France,36
FAA announced its independent finding that the Concorde had been built
"to more rigid structural requirements than any present subsonic transport aircraft," and that "passenger safety will be commensurate with that
of present-day aircraft."37 The FAA found it "highly improbable" that the
cabin altitude would ever exceed 37,000 feet. 38 Conventional drop-down
masks, the same system used in subsonic transports, would assure
adequate oxygen at cabin altitudes of approximately 40,000 feet. The
provision of pressure breathing equipment for the crew, FAA found, was
an "added safety feature. . . to assure no interference with their ability to
perform their duties in the event of pressurization loss. "39 The FAA
acknowledged, however, that before the United States would issue its
own type certificate to Concorde, the aircraft would have to comply with
FAA's own, and possibly more demanding, decompression standards. 4o

5.

Temperature Shear

Dotting the stratosphere, within which the Concorde cruises, are
pockets of air with temperature differing sharply from that of surrounding
air. Because Concorde's engine thrust is very sensitive to air temperature, such changes in temperature could cause the aircraft, when cruising
on autopilot, to accelerate and climb or to decelerate and descend. In
answer to arguments that this constituted a safety hazard, Concorde's
manufacturers responded that pilot override procedures had been
developed to eliminate the difficulty.41
The Legal Framework: NEPA and the Chicago Convention
To the scores of charges that Concorde was an ecological evil the
Environmental Defense Fund added the charge that Concorde was
simply unsafe, and that the FAA was required by NEPA to spell out its
potential safety hazards in an environmental impact statement.
36. See text accompanying notes 46-48 infra.
3? SECRETARY'S DECISION, supra note 15, App. II at 24.
38. Id.
39. Id.
40. SECRETARY'S DECISION, supra note 15, App. II at 23.
41. SECRETARY'S DECISION, supra note 15, App. II, at 29.
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NEPA does identify safety as one of its statutory goals. The Act
declares that it shall be the responsibility of the Federal Government to
"assure for all Americans safe, healthful, productive, and esthetically and
culturally pleasing surroundings"42 and to "attain the widest range of
beneficial uses of the environment without degradation, risk to health or
safety, or other undesirable and unintended consequences. "43 These and
other goals of NEPA are to be fulfilled through the preparation for all "major
Federal actions significantly affecting the =luality of the human environment" of a "detailed statement" which cliscusses "the environmental
impact of the proposed action" and alternatives. 44 Under these provisions, EDF argued, FAA was required to spell out "the full range of
responsible opinion"45 regarding Concorde's operational safety in the
environmental impact statement.
The extent to which FAA was required to treat Concorde safety as part
of the NEPA notice-and-comment review, however, was not solely a
question of domestic law. The fact that Concorde operations by British
Airways and Air France were to be carried on within the framework of a
multilateral treaty addressing aviation safety added another dimension to
the problem. Article 33 of the Convention on International Civil Aviation
(Chicago Convention),46 to which the Unitl3d States, Britain, France and
125 other nations are parties, provides:
Certificates of airworthiness and certificates of competency and
licenses issued or rendered valid by the contracting State in which the
aircraft is registered. shall be recognized as valid by the other contracting
States, provided that the requirements under which such certificates or
licenses were issued or rendered valid are equal to or above the minimum
standards which may be established from time to time pursuant to this
Convention.

At the same time, the United States retains, under Article 11 of the Chicago
Convention, the right to apply its own laws and regulations to foreign
aircraft "relating to the admission to or departure from its territory" or "to
the operation and navigation of such aircraft while within its territory. "47
42. NEPA § 101(b)(2). 42 U.S.C. § 4331 (b)(2) (1!l70).
43. NEPA § 101(b)(3). 42 U.S.C. § 4331 (b)(3) (1!l70).
44. NEPA § 102(2)(C). 42 U.S.C. § 4332(2)(C) (1970).
45. Committee for Nuclear Responsibility v. Seaborg. 463 F.2d 783. 787 (D.C. Cir. 1971).
46. 61 Stat. 1180. T.I.A.S. No. 1591 (Aug. 9. 1946). The United States bilateral airtransport
agreements with Great Britain and France. authorizing commercial operations between the
contracting parties on specific routes. include similar provisions. See United States-Great Britain
Air Transport Agreement [hereinafter cited as Bermuda. Agreement]. 60 Stat. 1499. T.I.A.S. No.
1507 Art. 4 (February 11. 1946): United States-France Air Transport Agreement [hereinafter cited
as Paris Agreement]. 61 Stat. 3445. T.I.A.S. No.·1697. Art. IV. (March 27.1946).
47. Article IV. supra .note 46. states in full:
Subject to the provisions of this Convention. the laws and regulations of a
contracting State relating to the admission to or departure from its territory of aircraft
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Thus, as to matters relating to entry, exit and navigation, the United States
may apply its own safety regulations; as to matters relating to "airworthiness," the United States is bound to accept the safety assurances of any
other contracting party so long as the test applied by that country meets
the minimum standards adopted by the International Civil Aviation
Organization. As applied to Concorde, this means that, the United States
is free under Article 11 to apply its own regulations regarding, for example,
fuel reserves, since fuel reserves is a matter relating to the "admission or
departure" of the airplane, it is severely circumscribed by Article 33 in the
extent to which it may examine, for example, the adequacy of Concorde's
system for fuel tank fire suppression. Admission and departure is an
"airworthiness" matter as to which the United States is obligated to accept
the assurance of the British and French aviation authorities. 48
Safety as an "Environmental" Issue
Although the Court of Appeals wrote no opinion in Environmental
Defense Fund v. Department of Transportation, its order affirming the
decision of the Secretary of Transportation to authorize a limited pattern of
commercial Concorde flights presumably was based either on its judgment that the Department of Transportation and Federal Aviation
Administration had, in fact, complied with NEPA by giving sufficient
attention to Concorde safety in the environmental review,49 or its determiengaged in international air navigation. or to the operation and navigation of such
aircraft while within its territory, shall be applied to the aircraft of all contracting States
without distinction as to nationality, and shall be complied with by such aircraft upon
entering or departing from or while within the territory of that State.
Similar provisions are contained in Art. 5(1) of the Bermuda Agreement, supra, note 46 and Art.
V(a) of the Paris Agreement. supra note 46. In addition, the Bermuda Agreement, supra note 46,
in Art. 2(2) provides:
The designated air carrier or carriers may be required to satisfy the aeronautical
authorities of the Contracting Party granting the rights that it or they is or are qualified to
fulfill the conditions prescribed by or under the laws and regulations normally applied by
those authorities to the operations of commercial air carriers.
Art. lI(b) of the Paris Agreement, supra note 46 is identical.
48. The Federal Aviation Act explicitly acknowledges the force of the Chicago Convention
by providing in section 1102,49 U.S.C. § 1502 (1970), that the Department of Transportaticin and
FAA shall exercise their powers under the Act "consistently with any obligation assumed by the
United States in any treaty, convention or agreement that may be in force between the United
States and any foreign country" and providing in section 1108(b), 49 U.S.C. § 1508 (1970), that
"[f]oreign aircraft ... may be navigated in the United States by airmen holding certificates or
licenses issued or rendered valid by the United States or by the nation in which the aircraft is
registered if such foreign nation grants a similar privilege with respect to aircraft of the United
States.
"
49. Ample evidence in the record existed to support a finding that DOT and FAA did, in fact,
analyze Concorde's operating ability-including airworthiness-as an integral part of its environmental review and thereby complied with any obligations which NEPA may have imposed with
regard to safety. The draft Environmental Impact Statement included discussions of whether the
Concorde could operate safely and without special accommodation in the U.S. air traffic control
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nation that Concorde safety was a matter Entirely outside the scope of the
NEPA. Assuming the Court chose the latter theory, there are several
possible bases for its conclusion.
Fundamentally, the question of NEPA's scope is one of statutory
interpretation. While it is true that safety is given passing mention in
NEPN° and that, in a literal sense, the physical safety of human beings
may be an aspect of "the quality of the human environment, "51 the
provisions of NEPA considered together and the context of NEPA's
legislative history suggest that aircraft safety is not an "environmental
issue" within the meaning of that Act.
If NEPA's provisions are, as some have observed, "opaque"52 or
"woefully ambiguous, "53 the fault probably can be traced to a lack of
legislative prescience. With only an inkling of what new developments the
future would bring, Congress intentionally drew NEPA broadly enough to
encompass "all the factors that affect the quality of life. "54 It declared that
its purpose was to "encourage productive and enjoyable harmony between man and his environment; to promote efforts which will prevent or
eliminate damage to the environment anj biosphere and stimulate the
health and welfare of man; to enrich the understanding of the ecological
systems and natural resources important to the Nation. "55
One court has declared the scope of this declaration to be "as broad
as the mind can conceive. "56 Nevertheles~;, operational safety does not sit
comfortably among the more common connotations of "environmental
impact" associated with Concorde such as noise, climatic impact, ozone
system. The final environmental impact statement discussed the safety of the controversial
25-degree turn on departure from JFK runway 31 L, Concorde's range and fuel reserves, air traffic
control and high altitude decompression. Simultaneous with the release of the final impact
statement, moreover, Secretary Coleman issued a notice scheduling a public hearing for
January 5, 1976 inviting written and oral submissions on Concorde safety, as well as environmental and international consideration. Comment was specifically invited on safety issues including
fuel reserves, air traffic procedures, explosive decompreSSion, fuel tank fire suppression,
temperature shear, and the safety of the departure turn from Runway 31 L at Kennedy Airport. 40
Fed. Reg. 53612 (1975). An addendum to the Environrnentallmpact Statement issued together
with the Secretary's decision addressed the fuel reserve question and the Concorde decision
itself set forth the Secretary's own discussion of and conclusions regarding the aircraft's safety
along with an analysis by the FAA.
50. See text accompanying notes 42-44, supra.
51. NEPA § 102(2)(C), 42 U.S.C. § 4332 (2)(C)(1970)
52 City of New York v. United States, 337 F. Supp. 150, 159 (E.D.N.Y. 1972)(Chief Judge
Friendly for 3-judge court).
53. Voight, The National Environmental Policy Act and The Independent Regulatory
Agency, 5 NATURAL RESOURCES LAWVER 13 (1972).
54. Jones v. Department of Hous. and Urban Dev. 390 F. Supp. 579, 591 (D. La. 1974). See
also Scientists Institute for Public Information, Inc. v. AEC, 481 F. 2d 1079, 1088 (D.C. Cir. 1973).
55. NEPA § 2,42 U.S.C. § 4321 (1970).
56. First Nat'l Bank v. Richardson, 484 F.2d 1369, 1377 (7th Cir. 1973).
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depletion and air pollution. Union of Concerned Scientists v. AECP
suggests one basis for distinction. Petitioners challenged the licensing of
a nuclear generating plant on the ground that the environmental impact
statement prepared by the agency failed to discuss the views of several
AEC scientists that the reactor's emergency cooling system was inadequate. The Court of Appeals dismissed the challenge holding, inter alia,
that the operational efficiency of the reactor was not an issue addressed
by NEPA. The Court stated:
[W]e are unconvinced that the views here referred to by petitioner are in fact
environmental views. Saying that the project won't work is not the same as
saying that it will have greater environmental impact than the [impact
statement] suggests, even if such failure would have environmental consequences. The basic objection is to the feasibility, not the environmental
impact S8

Applying this analysis to the Concorde case, it appears that the Environmental Defense Fund's challenge was not to the plane's environmental
side-effects-the more traditional environmental impact-but to its ability
to function as an aircraft. The challenge was to the plane's feasibility, an
argument that "the projec! won't work."
Even if aircraft safety is an "environmental issue," however, it may not
be the kind of environmental issue which Congress intended should be
addressed in a detailed statement. NEPA states that one of the primary
factors motivating Congress to mandate the preparation of an environmental impact statement was the desire to "insure that presently unquantified environmental amenities and values may be given appropriate
consideration in decision-making along with economic and technical
considerations. "59 In other words, Congress directed federal agencies to
give weight to environmental costs and benefits which had previously
been denied, ignored or given short shrift by federal agencies in the
sometimes single-minded pursuit of their respective programs. 60 It would
be difficult to find a poorer example of such a subject than aviation safety
regulation. Long established as the primary business of the FAA and its
predecessor agencies, aviation safety was, in the words of NEPA, one of
those "technical considerations" upon which the regulatory agencies'
attention was already focused. Assuming aviation safety was an "environ57. 499 F.2d 1069 (D.C. Cir. 1974).
58. Id. at 1083, n.34.
59. NEPA §102(2)(B), 42 U.S.C. § 4332(2) (B) (1970).
60. Sierra Club v. Morton, 510 F.2d 813, 821 (5th Cir. 1975); Latham v. Brinegar, 506 F.2d
677,689 (9th Cir. 1974); Calvert Cliffs Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1112
(D.C. Cir. 1971); Students Challenging Reg. Agency Proc. v. United States, 371 F. Supp. 1291,
1299 (D.D.C. 1974), rev 'd. on other grounds sub nom. Aberdeen & Rockfish R.R. v. SCRAP 422
U.S. 289 (1975).
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mental" matter at all, it certainly was not one of those "presently unquantified" environmental subjects to which NEPA sought to give new
prominence.
Considerations of basic efficiency support this view. Given the current clamoring for regulatory reform, one is reluctant to attribute to
Congress the intention of forcing FAA to duplicate in its environmental
review the very same safety assessment performed in its regulatory
capacity.
Interestingly, a U.S. Court of Appeals decision involving the Environmental Protection Agency (EPA) provicles the best example of this
approach. In International Harvester v. Rucke/shaus61 the Court held that
EPA need not file an environmental impact statement in connection with a
one-year suspension of emission standarcls under provisions of the Clean
Air Act, provided the Administrator file a written statement that the action
was in the public interest. Under Section 202(b) of that Act,62 manufacturers of light-duty vehicles were required to reduce the exhaust emissions of
hydrocarbons and carbon monoxide for 1975 models by at least ninety
percent from the emission levels permi~:sible in the 1970 model year.
However, Section 202(b)(5)(D)63 contained an escape hatch, allowing the
EPA Administrator to postpone the deadline by a year if he made specific
findings regarding the availability of control technology, the manufacturers' good faith in attempting to meet the deadline, and the necessity for
postponement in the public interest. In holding that NEPA did not require
the Administrator to prepare an environmental impact statement in connection with his decision on a suspension of the deadline, Judge Leventhal, for the Court, observed:
The purpose of NEPA is to assure presentation to Congress and the public
of the environmental impact of executive action. Here Congress has
already decided that the environmental dangers require the statutory
standards. The only executive decision is of a one year deferral, and the
very stuff of such a decision, at least with a public interest determination, is
to assess, inter alia, the environmental consequences of action and inaction. NEPA's objective will be fully served. As we stated in Natural
Resources Defense Council, Inc. v. Morto,;', 148 U.S. App. D.C. 5, 15, 458
F.2d 827,837 (1972), the requirements of NEPA should be subject to a
"construction of reasonableness." Althougll we do not reach the question
whether EPA is automatically and complet131y exempt from NEPA, we see
little need in requiring a NEPA statement from an agency whose raison
d'etre is the protection of the environment and whose decision on suspension is necessarily infused with the environmental considerations so perti61. 478 F.2d 615 (D.C. Cir. 1973).
62. 42 U.S.C. § 18571-1 (b) (1970) (current version at 42 U.S.C. § 18571-1 (b) (Supp. 1974)).
63. 42 U.S.C. § 18571-1 (b)(5)(D) (1970) (curren: version at 42 U.S.C. § 18571-1(b)(5)(8)
(Supp.1974)).
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nent to Congress in designing the statutory framework. To require a
"statement," in addition to a decision setting forth the same considerations,
would be a legalism carried to the extreme. 54

Just as the "raison d'etre" of EPA is protection of the environment, so the
"raison d'etre" of FAA is the regulation of safety; just as the "very stuff" of
EPA's decision on a suspension of auto emission standards is its environmental consequences, so the "very stuff" of FAA's decision-at least that
part of the decision relating to Concorde's operational characteristics-is
its safety consequences.
As a matter of administrative practice, other federal agencies have
drawn the same line in complying with NEPA. For example, the Occupational Safety and Health Administration recently adopted standards for
agricultural equipment, noting that "[m]achinery accidents have been a
major cause of employee injury and death on the farm. "65 Despite the
significance of this standard for farm safety, OSHA prepared no environmental impact statement, following the reasoning of International Harvester that safety was the "very stuff" of the regulatory decision. The environmental impact statement prepared by the Department ofTransportation's
National Highway Traffic Safety Admininistration in connection with its
proposal to require a passive restraint system such as an airbag for the
protection of automobile passengers66 reflects the same distinction. It
includes a discussion of the proposal's impact on resource consumption
(consisting primarily of materials used in the airbag system itself and
reduced fuel efficiency attributable to the additional weight of the airbag
system) but omits any discussion of whether the system effectively
promotes automobile safety (whether, for example, any danger would be
created by accidental deployment of the airbag).
This pattern is repeated in the other federal agencies with responsibility for safety regulation such as the Nuclear Regulatory Commission,
Food and Drug Administration, Consumer Product Safety Commission
and National Aeronautics and Space Administration.
The decision in Nader v. Butterfield,67 one instance in which a court
did require that FAA conduct an environmental assessment on a question
of safety, is entirely consistent with the International Harvester rationale.
The court held that NEPA required FAA to prepare a "negative impact
statement" describing the radiation emissions of the X-ray devices
approved by FAA for the inspection of baggage and explaining why these
emissions were not sufficiently serious to require a full-blown environmental
64. 478 F.2d at 650, n.130.
65. 41 Fed. Reg. 10190 (1976).
66. See 39 Fed. Reg. 10272 (1974); the regulatory history of the airbag is reviewed in W.H.
Lawrence, The Economic Impact of Air Bags, 25 AM. U.L. REV. 371 (1976).
67. 373 F. Supp. 1175 (D.D.C. 1974).
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impact statement. Unlike the question of the X-ray device's ability to
detect weapons, which was the "very stuff" of the FAA's decision and on
which the FAA possesses substantial expertise, the question of harm from
radiation was precisely the kind of envir::mmental side-effect to which
NEPA is intended to apply and which is outside the scope of FAA's
"mission." Accordingly, FAA included in ttle Concorde impact statement
a detailed consideration of the potential danger to passengers of cosmic
radiation. 68
If there is a major flaw in this applica':ion of the "rule of reasonableness" as a matter of either legislative intent or substantial compliance, it is
that there is failure to assign sufficient wl3ight to NEPA's processes for
public participation. The agency's zeal in pursuit of its statutory goals will
likely produce a decision which serves those goals, but may not be an
adequate substitute for the notice, comment and hearing processes
which are so vital to NEPA.69 While, in the best of all possible governments
there would be no reason to doubt the skill or dedication of administrative
agencies, experience justifies asking "the endemic question of 'Who shall
police the police?' "70 In Senator Jackson's words, it may not always be
correct to assume that the agency charged with environmental, or safety,
protection will be "the good guy. "71 Put,lic scrutiny may enhance the
quality of the decision-making process. Judge Leventhal, again writing for
a panel of the D.C. Circuit, appeared to recognize this in his decision in
Portland Cement Association v. Rucke/shaus,72 another case dealing with
EPA's responsibilities under NEPA. In rejecting the association's conten68. Concorde Environmental Impact Statement. supra note 19, at VI-139.
69. See, e.g .. Trout Unlimited v. Morton, 509 F.2d 1276, 1282 (9th Cir. 1974); Natural
Resources Defense Council v. Morton, 458 F.2d 827, 833 (D.C. Cir. 1972); City of Romulus v.
Wayne County, 392 F. Supp. 578 (D. Mich. 1975); Warm Springs Dam Task Force v. Gribble, 378
F. Supp. 240, 244 (N.D. Cal. 1974), stay granted, 417 U.S. 1301 (1974); Natural Resources
Defense Council v. Tennessee Valley Authority, 367 F. Supp. 128, 132 (E.D. Tenn. 1973), aff'd,
502 F.2d 852 (6th Cir. 1974).
Guidelines for preparation of environmental impact statements issued by the Council on
Environmental Quality (CEQ), 40 C.F.R. Part 1500 (1975), stress the importance of public
comment in the environmental evaluation. Draft environmental impact statements are to be
circulated for comment as early as possible "in ordel' to permit agency decis'lon-makers and
outside reviewers to give meaningful consideration to the environmental issues involved." Id. §
1500.7. Drafts are to be reviewed by relevant federal agencies, the Environmental Protection
Agency, state and local governments and the public, Id. § 1500.9, and final statements are to be
submitted to all parties that commented on the draft, rd. § 1500.10. Agency procedures "shall
specifically include provision for public hearings on rnajor actions with environmental impact,
whenever appropriate, and for providing the public with relevant information, including information on alternative courses of action." Id. § 1500.7(d).
70. Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 384 (D.C. Cir. 1973).
71. 118 Cong Rec. 33710 (daily ed. OctOber 4, 1972) (Senator Jackson quoting from
National Wildlife Federation, CONVENTION RPT (September 22, 1972)).
72. 486 F.2d 375 (D.C. Cir. 1973).
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tion that EPA had violated NEPA by failing to prepare an environmental
impact statement when promulgating stationary source emission standards for Portland cement plants under the Clean Air Act, the court found
that the rulemaking procedures which the agency had followed provided
"the functional equivalent of a NEPA impact statement."73 However, in
finding the rulemaking procedure an acceptable substitute, the court
placed considerable weight on the opportunity it afforded for public
participation, stating:
Although the rule-making process may not import the complete advantages of the structured determinations of NEPA into the deCision-making of
EPA, it does, in our view strike a workable balance between some of the
advantages and disadvantages of full application of NEPA. Without the
problems of a NEPA delay conflicting with the constraints of the Clean Air
Act, the ability of other agencies to make submissions to EPA concerning
proposed rules, provides a channel for informed decision-making. These
comments will be part of the record in the rule-making proceeding that EPA
must take into account.
EPA's proposed rule, and reasons therefor, are inevitably an alert to
environmental issues. The EPA's proposed rule and reasons may omit
reference to adverse environmental consequences that another agency
might discern, but a draft impact statement may likewise be marred by
omissions that another agency identifies .
. . . .Similarly, EPA's proposed rule, and reasons therefor, are an
alert to the public and the Congress who will have the opportunity to
comment as to possible adverse environmental effects of the proposed
rule, during the pendency of the rule-making proceeding. And finally, the
courts will be able to scrutinize the analysis of environmental considerations, in assuring that a reasoned decision has been reached. 74

Generally, the opportunity for public participation in FAA's safety
deliberations is limited to those instances where the agency plays a
legislative role through the adoption of generic rules which establish a
design or performance standard. Notice and the opportunity for public
comment, for example, accompanied promulgation of FAA's fuel reserve
requirement. By contrast, where FAA is performing an adjudicative rulelicensing in this context is a form of adjudication or enforcement since the
aircraft's performance is measured against a series of alreadyestablished rules-there would normally be no opportunity for the kind of
public participation seemingly required by Portland Cement in FAA's
determination that an aircraft will, in fact, meet its fuel reserve requirements. In this sense the unusual public procedures employed by the
Department of Transportation and FAA in considering Concorde safety75
represented a departure from normal practice.
73. Id. at 384.
74. Id. at 386.
75. See note 49 supra.

HeinOnline -- 8 Transp. L.J. 65 1976

66

Transportation Law Journal

[Vol. 8

Yet it is difficult to see how it could be otherwise or to imagine what a
discussion of aircraft safety in an environrnental impact statement would
ordinarily contain. NEPA requires that agercies set out "the environmental
impact of the proposed action" as well as"any adverse environmental
effects which cannot be avoided should the proposal be implemented."76
Through this explication, it is intended that the decision-maker will give
any potential adverse side-effects of the proposed action their appropriate weight in the overall balancing of the costs and benefits leading to an
ultimate decision. Where more familiar environmental harms are alleged,
the role of the impact statement in the balanCing process may be easily.
visualized. For example, even though the irnpact statement might indicate
that one effect of Concorde operations wou Id be to increase the number of
people exposed to high levels of aircraft noise, the decision-maker might
reasonably conclude that the commercial and technological advantages
of the proposal outweigh the incrementc:!1 annoyance. Where safety is
concerned, by contrast, NEPA balancing is simply inapposite. 77 An
aircraft is either completely safe within F,I\A's jUdgment, in which case
there are no adverse environmental effects related to safety to cast into the
NEPA balance, or it is unsafe, in which case the costs of authorizing
operations necessarily override any countmvailing benefits and the NEPA
balancing process never comes into play.
Even if it be the case, however, that aircraft safety is an environmental
issue and is generally within the scope of I\tEPA, the need for discussion of
Concorde safety in an environmental impact statement is, to a large
extent, called into question by Article 33 01 the Chicago Convention which
provides that the United States will respect the airworthiness certificates
issued by the British and French aeronautical authorities. While FAA may
enforce its regulations relating to admission, departure or navigation of
Concorde in U.S. airspace, Article 33 contemplates that FAA will not apply
its own standards to those aspects of operation embraced by the concept
of airworthiness. As applied to Concor,je, this distinction is critical.
Concorde's operating range and its ability to safely execute a climbing
turn from Runway 31 b at Kennedy Airport, as matters relating to entry and
departure, are subject to FAA scrutiny. But fuel tank fire suppression and
76. NEPA § 102(2)(C)(i)-(ii), 42 U.S.C. § 4332(2) :C)(i)-(ii) (1970).
77. NEPA has repeatedly been interpreted to Excuse agencies from describing in an
environmental impact statement adverse effects which are remote or highly speculative. In Warm
Springs Task Force v. Gribble, 378 F. Supp. 240 (N.D. Cal. 1974), stay granted, 417 U.S. 1301
(1974), for example, the court held that the environmental impact statement did not need to
include a report on the calamity which would result from the unlikely failure of a dam and reservoir
project. See a/so Citizens for Safe Power v. Nuclear Re~lulatory Comm'n, 524 F.2d 1291 , 1301, n.
15 (D.C. Cir. 1975); Trout Unlimited v. Morton, 509 F 2d 1276 (9th Cir. 1975); Environmental
Defense Fund v. Corps of Engineers, 348 F. Supp. 916 (N.D. Miss. 1972). But compare Carolina
Environmental Study Group v. United States, 510 F.2cl 796 (D.C. Cir. 1975).
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explosive decompression, as matters of airworthiness, are not. Consequently, FAA may not review airworthiness determination in an environmental impact statement.
This argument may, in some eyes, represent a "crabbed" interpretation of NEPA.78 In Environmental Defense Fund v. DOT, supra, the
petitioners argued that discussion of Concorde airworthiness in the
environmental impact statement would not be an act of futility since Article
33 of the Chicago Convention did not foreclose all avenues of decision.
Notwithstanding Article 33, if the discussion of Concorde's safety contained in the environmental impact statement and the public comments
submitted in response to that discussion proved sufficiently troubling to
the FAA, the United States could exercise its right under Article 38 of the
Chicago Convention to notify International Civil Aviation Organization
(ICAO) of its intention to require observance of more stringent standards
than the minimum standards adopted by that organization.79 Further, EDF
maintained that the Government's view of the environmental impact
statement as a decision-making document-a document upon which the
Secretary of Transportation would base his decision whether or not to
authorize the requested Concorde flights-was far too narrow. Because
NEPA is an environmental "full disclosure" law, the Concorde impact
statement was also an educational document. 8o Discussion of Concorde
safety in the environmental impact statement would serve the goals of
NEPA by informing the President, Congress and the travelling public of
any dangers of Concorde operation. Such information could lead Congress to enact a Concorde ban, or reject the system of reciprocal
airworthiness recognition contained in Article 33 of the Chicago
Convention. 81
78. Calvert Cliffs Coordinating Comm. v. AEC, 449 F.2d 1109, 1117 (D.C. Cir. 1971).
79. Article 38 of the Chicago Convention, supra note 48, provides:
Any state which finds it impracticable. to comply in all respects with any such
international standard or procedure, or to bring its own regulations or practices into full
accord with any international standard or procedure after amendment of the latter, or
which deems it necessary to adopt regulations or practices differing in any particular
respect from those established by an international standard, shall give immediate
notification to the International Civil Aviation Organization of the differences between its
own practice and that established by the international standard. In the case of
amendments to international standards, any State which does not make the appropriate
amendments to its own regulations or practices shall give notice to the Council within
sixty days of the adoption of the amendment to the international standard, or indicate the
action which it proposes to take. In any such case, the Council shall make immediate
notification to all other states of the difference which exists between one or more
features of an international standard and the corresponding national practice of that
State.
80. See Silva v. Lynn, 482 F.2d 1282, 1285 (1 st Cir. 1973); Monroe County Conservation
Council v. Volpe, 472 F.2d 693, 697 (2d Cir. 1972); Environmental Defense Fund v. Froehlke, 473
F.2d 346, 348, 352 (8th Cir. 1972); Ely v. Velde, 451 F.2d 1130, 1139 (4th Cir. 1971); Environmental Defense Fund v. Corps of Engineers, 348 F. Supp. 916, 932-933 (N.D. Miss. 1972).
81. The fact that an alternative is beyond the authority of the decision-making agency or
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Despite the natural appeal of any ar!~ument for disclosure, EDF's
argument that the Chicago Convention was "irrelevant"82 in determining
FAA's obligations under NEPA suffered from two serious weaknesses.
The first was that FAA did not have any Concorde dangers to disclose.
Having analyzed all the operational characteristics of the Concorde,
including the airworthiness issues, and c01cluded that the airplane was
safe, the FAA simply did not have any "adverse environmental effects"
related to safety to report to the President, the Congress or the travelling
public in the impact statement. Second, while the question of whether to
ban Concorde from the United States because of its excessive noise, fuel
ineffiCiency and stratospheric emissions has reached the floor of Congress, it is highly unlikely that concern cver the plane's airworthiness
would move Congress to enact a Concord€! ban in the face of both Article
33 of the Chicago Convention and the contrary recommendation of this
Government's aviation safety agency. Critics of Concorde safety did not
pursue the course-which Article 38 virtually invites-of contesting the
adequacy of the minimum safety standards adopted by ICAO. Had they
done so, their objections might conceivabl,{ have led the United States to
notify ICAO under Article 38 that with regard to particular areas of
performance, it would require observancE~ of more stringent standards.
Instead, critics maintained either that Concorde could not meet the
applicable safety standards or that the plane's failure thus far to be type
certificated by the FAA proved that it was unsafe. Rejection of the aircraft
by Congress on these grounds, as contras·ted with the narrower Article 38
notification procedure for which the Convention makes specific provision,
would be tantamount to rejection of Article 33 and the Chicago system
itself. While the fact that an alternative requires legislative action does not
automatically remove it from the range of options to be considered under
NEPA, a number of decisions have held that the direction in Section
102(2)(C)(iii) of NEPA83 to discuss "alternatives to the proposed action" in
the impact statement does not require the consideration of unrealistic
alternatives. 84 One court has held, for example, that an agency need not
address "alternatives so remote from reality as to depend on, say, the
requires new legislation has been held an insufficient casis for excluding it from discussion in a
NEPA impact statement. National Resources Defense Council v. Morton, 458 F.2d 827, 834 (D.C
CiL 1972); Montgomery v. Ellis, 364 F. Supp. 517, 526 (ND Ala. 1973); Sierra Club v. Froehlke,
359 F. Supp. 1289, 1344 (SD. Tex. 1973).
82. Brief for Petitioner at 25, Environmental Deferse Fund v. DOT, Civ. No. 76-1105 (D.C.
Cir. May 19, 1976).
83. 49 U.S.C. § 4332(2)(C)(iii) (1970).
84. See Life of the Land v. Brinegar, 485 F.2d 460, 472 (9th Cir. 1973), cert. denied, 416
U.S. 961 (1974); Chelsea Neighborhood Ass'ns v. United States Postal Service, 389 F. Supp.
1171, 1185 (SD.N.Y. 1975), aft'd, 516 F.2d 378 (2d Cir. 1975); Movement Against Destruction V.
Volpe, 361 F. Supp. 1360, 1388 (D. Md. 1973), aft'd, !jOO F.2d 29 (4th Cir. 1974).
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repeal of the antitrust laws. "85 The possibility that Congress would reject
the Article 33 system-which has served for 30 years as a worldwide
passport for U.S. airlines and aircraft manufacturers-would appear to be
just as unlikely, rendering a discussion of Concorde airworthiness in the
environmental impact statement an empty gesture.
Conclusion
The application of NEPA's admittedly wide-ranging provisions must
be informed by an awareness of both the enormous diversity of federal
activity and the alternative procedures available for review of agency
action. In Environmental Defense Fund v. DOT, the petitioners argued
unsuccessfully that in deciding to authorize a limited 16-month demonstration of commercial Concorde operations to the United States, the
Secretary of Transportation was required by NEPA to discuss Concorde's
safety in the environmental impact statement. A more effective approach
might have been to challenge the decision that Concorde could perform
safely in U.S. airspace under Section 1006 of the Federal Aviation Act86
which provides that the U.S. Court of Appeals may set aside orders of the
Secretary of Transportation or Federal Aviation Administrator which are
unsupported by substantial evidence.
NEPA has already cut a broad swath through federal decisionmaking, elevating previously neglected environmental values to their
deserved place alongside the administrative agencies' other fields of
concern. But, as the Concorde case demonstrates, NEPA was neither
intended nor formulated as an all-purpose elixir for the ills of government.
85. Natural Resources Defense Council v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972).
86. 49 U.S.C. § 1486 (1970).
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A Systems Approach To The Analysis
of Transportation Law

RALPH K. JONES·
KENT B. JOSCELYN**

INTRODUCTION

The systems approach to solving large-scale problems has enjoyed
considerable success in complex technological undertakings but has not
lived up to its expectations for solving society's problems. It is
hypothesized that there are two principle reasons why the systems
approach has not been widely employed for legal systems: (1) lack of
personnel capable of understanding the techniques of both law and
science and (2) lack of suitably processed data. The authors' experiences
in applying systems methodologies to the area of transportation law (i.e.,
legal systems dealing with highway safety) indicate that these problems
can be overcome and that operationally useful results wili follow. In
particular, the systems approach has been found to be a practical means
for clarifying legal system. objectives and for coordinating legal system
.
functions.
• Staff consultant to the Public Factor Division, Highway Safety Research Institute,
University of MiChigan; President of Mid·America Research Institute; B.S., Drury College, 1950.
•• Director, Public Factors Division, Highway Safety and Research Institute, University of
Michigan; B.S., Union College, 1957; J.D., Albany Law School, 1960.
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THE SYSTEMS ApPROACH TO SOCIETAL PROBLEMS
NA TURE AND ORIGIN OF THE SYSTEMS ApPROACH

In 1941, Sir Julian Huxley prophesied:
As the barber-surgeon of the Middle Ages has given way to the medical
man of today, with his elaborate scienti1ic training, so the essentially
amateur politician and administrator of today will have been replaced by a
new type of professional man, with specialized training. Life will go on
against a background of social science. Society will have begun to
develop a brain.1

Huxley likened the evolution of societis new "brain" to the biological
process that led to the human brain, the first step in that process being the
addition of two centers of correlation in different parts of the brain (one for
sensory functions and the other for action functions) and the second step
involving the enlargement of the so-called association areas of the brain
which are essential to self-consciousne~;s and conceptual thought. He
observed that the highest stage of evolul ion yet reached by any society
was, by biological standards, extremely primitive, "higher than that of a
fish, but certainly not beyond that of a reptile." To rise to a level comparable to the human brain, society's brain WDuid have to greatly increase its
capability for obtaining information and for planning, correlating, and
flexibly controlling execution. He perceived that:
some large single central organization must be superposed on the more
primitive system of separate government departments and other singlefunction organizations; and that this, like thE' cerebral cortex, must be at one
and the same time unified and functionally specialized. It will thus contain
units concerned with particular social and Elconomic functions, but the bulk
of its personnel will be occupied in studyinn and effecting the interrelations
between these various functions. 2

In today's jargon, it might be said that Huxley was proposing a
systems approach to planning and controlling the functioning of the social
organism. The term appears to have ol'iginated in the early 1950's to
describe techniques being developed for managing large and complex
aerospace projects. In essence, the approach taken to such projects was
characterized by a concentration on the whole problem rather than on its
component parts. As described by one (If its most successful practitioners, Simon Ramo,
It is an approach that insists upon looking at a problem in its entirety, taking
into account all the facets, all the intertwined parameters. It is a process for
understanding how they interact with one another and how these factors
can be brought into proper relationship 'for the optimum solution of the
problem. The systems approach relates the technology to the need, the'
1. S. HUXLEY,
2. Id. at 250.

MAN STANDS ALONE

239-40 (1941).
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social to the technological aspects; indeed, it starts by insisting on a clear
understanding of exactly what the problem is and of the goals that should
dominate the solution and lead to the criteria for evaluating alternative
avenues. As the end result, the approach seeks to work out a detailed
description of a specified combination of men and machines-with such
concomitant assignment of function, designated use of material, and
pattern of information flow that the whole system represents a compatible,
optimum, interconnected ensemble for achieving the performance
desired. 3

Representative F. Bradford Morse of Massachusetts has described
the systems approach as
a way of thinking about the job of management. It provides a means for
arriving at the best solution to the complex problem or combination of
problems by means of a logical process of identification and control of all
their interrelated segments. The genius of the systems approach is its
ability to bring order out of tremendous numbers of diverse and interacting
elements and factors-order that not only stabilizes but creates the conditions for progress as well.
The approach has two main features. First, the problem or problems to
be solved are rigorously defined, in terms of performance objectives rather
than in terms of product specifications or particular technologies. . . .
The second feature of the systems approach is its emphasis on the
interrelations within a system. Rather than dividing a problem into manageable sub-problems and solving each independently, the systems approach
enables the managers to develop and implement a plan capable of
achieving the entire objective. It provides for comprehensive planning,
traces out the effect of any set of choices and decisions upon all other
relevant decisions, and then arrives at the solution to the total problem. 4

It would appear that, reduced to its essentials, the systems approach
is nothing more than common sense applied to large-scale problem
solving, and is therefore not very new. One imagines that there were
pre-historic project directors planning and organizing axe-head production, that someone was devising a pre-Christian project plan for construction of the Parthenon, and that engineers were evaluating the merits of
alternative routes for the American transcontinental railroad long before
any of the catchy new phraseology became popular. Yet there is a
difference between the old and the new systems approach, and the
difference lies mainly in the scale and complexity of the projects and in the
sophistication of the tools and techniques used to accomplish them. The
technological and organizational problems of placing a man on the moon
in less than a decade are several orders of magnitude greater than
building a Great Wall of China in 1000 years. and the management tools
required to solve these larger problems are correspondingly more
sophisticated.
3. S. RAMO, CURE FOR CHAOS 11 (1971).
4. 112 CONGo REC. 20715 (1966) (remarks of Rep. Morse).
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Thus, there has appeared in recent Yl3ars a new approach to planning, organizing, and accomplishing complex technological undertakings, an approach whose basic concepts are deeply rooted in the past but
which is, at the same time, unique to today's technological society. The
question is: can this systems approach be usefully applied to society's
problems, problems which are, in many cases, more concerned with the
activities and interrelationships of human oeings than with the primarily
technological? Is the systems approach mally the beginning of a social
brain? Many analysts believe that it is, and have written glowingly of its
potential benefits. Ramo, a pioneer in the dE!velopment of the new systems
approach, calls it flatly "a cure for chaos.' He speculated in 1969 that
In ten years, the battle might well have been joined, the contest being
between the growing need, on the one hand, and the application of the
scientific systems approach tothe areas of social engineering, on the other.
After that, it may take another couple of decades of strong utilization of the
systems approach to get on top of these pmblems s

At this point Ramo sees the dawning of a "golden age" when the "full
application of logic, objectivity, and all the facets of science and technology [are used to] get solutions to society's problems . . . . "6

B.

EARL Y A TTEMPTS TO ApPL Y THE SYSTEMS ApPROACH TO SOCIETAL PROBLEMS

Government agencies have also become interested in applying the
systems approach to social problems, and the U.S. Senate has
introduced bills to study and implement systems techniques for this
purpose. In 1965, Senate Bill 2662 was introduced "to mobilize and utilize
the scientific and engineering manpower of the Nation, to employ systems
analysis and systems engineering to hl31p fully employ the Nation's
manpower resources to solve national problems."7 Several other similar
bills were subsequently introduced in both the Senate and the House,
culminating (in 1967) in Senate hearings before the Special Subcommittee on the Utilization of Scientific Manpower8 on two bills9 to study,
mobilize, and utilize the systems approach in solving "national problems."
Interestingly, none of these bills was eve I" passed.
Since the mid-1960's fragmented efforts have been conducted to
apply the systems approach to non-defense problems. In November of
1964, the State of California announced a plan to apply systems engineer5. S. RAMO, supra note 2, at 115.

6. Id. at 116.
7. S. 2662, tltlth Cong., 1st Sess. (1965).
8. Hearings on Scientific "Manpower Utilization Before the Special Subcomm. on the
Utilization of Scientific Manpower of the Senate Comm. on Labor and Public Welfare, 90th Cong.,
1st Sess. (1967) .
. 9. S. 430, 90th Cong., 1st Sess. (1967); S. 437, 90th Cong., 1st Sess. (1967).
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ing techniques to four public problems which were of major concern:
transportation, waste management, crime, and information control. More
recently systems techniques have been applied to many other social
problems ranging from health care delivery to environmental control. In
1967, interest in such application to legal systems was stimulated by the
President's Commission on Law Enforcement and the Administration of
Justice, both of which offered numerous examples of the systems
approach to analyzing and improving the operations of the criminal justice
system. A commission task force report noted that:
There are distinct limits at looking only at the parts [of the criminal justice
system]. What is also needed is a means of relating the parts to each other.
The Criminal Justice System must be viewed as an integrated whole
10

Subsequent passage of the Law Enforcement Assistance Act in 1968,11
and its requirement that participating agencies engage in comprehensive
planning of their criminal justice system (CJS) activities served to further
encourage the application of systems techniques. Since then, a broad
spectrum of related activities have been reported in the literature. One of
the earliest and best-known attempts at a systems analysis of CJS
activities was a comprehensive analysiS of offender cohort proceedings
through various enforcement, court, and corrections agencies. This study
was conducted by Blumstein and Larson (both of whom had participated
in the above-mentioned task force study) in 1968. It developed and
applied a quantitative model for the CJS in one state, depicting the flow of
arrested persons through the system as a function of type of crime. 12
Activity has also been evidenced in the area of systems theory .as
applied to legal and other social processes. Many interesting and sometimes original systems-oriented methodologies and conceptual
approaches have been described, 13 but there have been few attempts at'
applying directly to legal systems the specific tools and techniques that
have been used with so much success in the world of technology. Further,
there is evidence of confusion on the part of some writers on systems
analysis methodology as to the exact nature and uses of these tools and
techniques.
10. INSTITUTE FOR DEFENSE ANALYSIS, A REPORT TO THE PRESIDENT'S COMMISSION ON LAw ENFORCE·
MENT AND THE ADMINISTRATION OF JUSTICE 53 (1967).
11. Pub. L. No. 90-351. 82 Stat. 197 (1968), codified at 42 U.S.C. § 3701 (1970).
12. Blumstein & Larson. Models of a Total Criminal Justice System, 17 OPERATIONS RESEARCH
199 (1969).
13. Bertlanffy, General Systems Theory-A Critical Review, 7 GENERAL SYSTEMS (1962)
(Yearbook of the Society for General Systems Research); Goldman & Jahnige, Eastonian
Systems Analysis and Legal Research. 2 RUTGERS CAM. L. REV. 285 (1970); Howlett & Hurst, A
Systems Approach to Comprehensive Criminal Justice Planning, 17 CRIME & DELINQUENCY 345
(1971); Navarro & Taylor, An Application of Systems Analysis to Aid in the Efficient Administration
of Justice. 51 JUDICATURE 47 (1967).
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Thus, despite a growing awareness on the part of researchers and
practitioners of the need for a more cornprehensive and methodical
approach to the analysis and engineering of the legal system, the promise
offered by the systems approach has not yet been fulfilled. No social brain
has materialized, and no golden age has dawned.
On the surface, this lag in the application of the systems approach to
the legal realm might appear incongruous, since the legal system has
long been considered an example of man'l; finest effort to bring objectivity, order, logic, and reason to the mana9'~ment of social conflict.

C.

REASONS FOR LACK OF WIDESPREAD ApPLICA T/ON OF THE
SYSTEMS ApPROACH TO LEGAL SYSTEMS

We hypothesize that there are two principal reasons why the systems
approach has not been transferred to ana.lysis of legal systems.
First, the application of any methodology requires manpower. The
individuals who possess the requisite skills to utilize system analysis
techniques effectively are for the most pal"t unfamiliar with legal system
concepts. Conversely, the individuals who man our legal systems are in
general unfamiliar with system analysis concepts. The separation is
perhaps even deeper. Typically, the systBms analyst is a product of a
so-called "hard science" background with minimal exposure to the social
sciences, including law. In the same sensl~ the legally trained individual
has often scrupulously avoided intensive e><posure to the sciences. Each
disciplinary area has developed its own semantic structure and mystique
that tends to preclude effective interdisciplinary communication. Thus,
those who are confronted daily with the issues of the legal system do not
realize that an effective methodology is available to them for problem
solving, and instinctively avoid "scientific" applications. In contrast, many
systems analysts approaching a socio-Iegal problem fail to recognize the
subtle complexity of the issues and the flow of history that dominates legal
systems. Effective application of the systems approach to socio-Iegal
systems will be dependent upon the development of personnel capable of
understanding the techniques of both law and science. Men capable of
bridging the two cultures must be trained.
Second, data that is essential for meaningful analysis of system
operations is stored in a manner that defies retrieval. Legal records, like
most record systems, are stored or indexecl in response to principal users.
The present use makes individual case inclexing most suitable. However,
this precludes simple examination of cla~)ses of cases or other activity
groupings. Thus, any system analYSis effort must include a significant
level of funding for the reduction or collection of data. Such a constraint is
a partial explanation of why the literature is not replete with small "system
studies" focused on the legal system.
The state of the data in reality is a symptom or indicator rather than a
cause. The basic operational philosophV of the legal system revolves
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around concern for the individual case as opposed to the system. While
distinguished scholars have expressed appropriate concern for "law
systems," their impact has been minimized by the daily effort of the
multitudes involved in legal system activity whose concern focuses on
individual cases.
Once system personnel grasp the need for analysis of system
operations one may expect that data will be stored in different modes to
facilitate such analysis. Once the data is arrayed more efficiently it is
reasonable to expect a significant increase in "systems studies."
II.

ANALYZING AND ENGINEERING TRAFFIC LAW SYSTEMS: A CASE
STUDY OF AN ApPLICATION OF THE SYSTEMS
ApPROACH TO LEGAL SYSTEMS

A. INTRODUCTION
For the past several years, the authors have been examining the
application of the systems approach to the analysis and design of legal
systems. Our initial investigations have focused on the role of the criminal
justice system in the management of risk in society.
While we have been concerned with the general theory of socio-Iegal
systems as control or risk management systems in society, our efforts
have focused on the application of system analysis tools and techniques
to specific examples and case studies. Emphasis has been placed on the
application of existing aerospace methodologies rather than general
system theories from the social sciences. This section describes our
general approach to legal systems analysis and its specific application in
a recent study of a socio-Iegal subsystem: the Traffic Law System. 14

8.

THE TRAFFIC LAW SYSTEM AS A SOCIAL CONTROL SYSTEM

The first step in applying the systems approach is the development of
a conceptual framework within which the tools and techniques of systems
analysis can be employed. In the Traffic Law System (TLS) study, our
conceptual framework was based on utility theory and the idea of sociolegal systems as social control systems. We hypothesized that social
systems grow because of some utility or perceived utility to those
involved. However, associated with every social system there is some
disutility. Some of this disutility may be said to arise from activity that is
labeled dysfunctional. Events that may produce dysfunctions and create
disutility are often called "risks." While SOCiety will tolerate some level of
disutility, a point will be reached when the disutility is so great that it cannot
be tolerated. At that point SOCiety will take action through control systems
to manage the events that create risk and produce dysfunctions in order to
reduce the disutility to a tolerable level.
14. This study was performed for the National Highway Traffic Safety Administration, U.S.
Department of Transportation, under Contract No. FH-11-7270. The study does not necessarily
reflect the official views or policies of the Department of Transportation.
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Frequently, the control systems generated to manage risk will in
themselves produce some disutility. Society will then constrain the control
systems to ensure that the disutility of the control process does not exceed
its utility. The utility of the control process would be measured by its
success in managing the disutility within the basic social system. In
essence, if the cure is worse than the illness, it will not be tolerated.

C.

A CONCEPTUAL FRAMEWORf( FOR ANAL YZING THE
TRAFFIC LAW SYSTEM

The TLS study applied these general principles to the development of
a more formal and specific conceptual framework. Here, we were concerned with society's primary formal mechanism which operates to influence or control activity within the nation's Highway Transportation System
(HTS). It was therefore necessary to define in general terms the composition of these two systems and their relationship to each other and to other
affected segments of society. This stage of the work was based almost
entirely on four substudies:
•
•
•
•

A literature review to identify pertinent research,
A field survey in two jurisdictions tod<3fine the functioning of related
real-world processes,
Conferences involving scholars from various academic disciplines and
professionals in the area of highway safety and traffic law,
An analysis of the law affecting the relationships between the HTS and
the TLS.

We found that the major elements of our TLS conceptual framework
were as follows:
•
•
•
•
•
•
•
•
•
•

The Highway Transportation System (HTS), consisting of highways,
vehicles, and drivers. plus their supporting elements.
The general objective of the HTS: the provision of fast and safe road
transportation.
The economic' and psychological utility of a perfectly functioning HTS to
the general public.
The existence of dysfunctions in the HTS. i.e .. HTS failures to function
perfectly.
The disutilityto society caused by dysfunctions in the HTS. representing
a counterforce to the utility of the HTS.
The public perception of the utility and dis utility in the HTS. which in
general differs from actual utility and disutility.
The social control processes which function to manage risks that create
dysfunctions and produce disutility.
The Traffic Law System as one of the~;e social control processes.
The concept of risk management as the process by which control
systems function.
The existence of specific TLS missions or particular sets of TLS actions
taken against a particular element of the HTS which is presumed to be a
primary cause of a given dysfunction.
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Figure 1 shows the basic interrelationships between these elements as
they were developed in the study. The figure shows that the TLS as a
whole acts to exercise control over the HTS and, as such, functions as a
control system for the HTS. The TLS itself is divided into four distinct parts,
each with its own specific control function. Further, each part has different
agencies and methods for exercising control over the elements of the
HTS.

Traffic Law System Operation
Figure 1
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The control cycle starts with the generation of dysfunction by the HTS.
Dysfunctions in the HTS (crashes, traffic congestion, environmental
degradation, etc.) occur in what must at the present time be considered
an imperfectly defined manner. Each dvsfunction generates a certain
amount of real disutility (or "cost") to society, or in other words reduces the
utility (or "value") of the HTS to society.
This actual disutility is observed and measured by the public, but
inaccurately. Various forces intervene to make the disutility perceived by
the public different from the actual disutility. The public, for instance, may
not be informed of the actual cost of a certain kind of dysfunction, or of the
probability of their being affected directly by this kind of dysfunction. Their
. knowledge, in other words, will be inaccurate or incomplete.
Despite this distortion, however, if the disfunction is sufficiently strong
and persistent, public opinion about it will mount to the point where
something must be done. This suggests tile hypothesis that there exists a
maximum tolerable perceived dis utility which, if exceeded, results in a
public demand for control forces to eliminate or reduce the unallowable
component of disutility-which is now perceived as having become
intolerable. This demand goes to the var,ous social systems which have
the task of exerting control over the HTS to restore it to equilibrium. One of
these social control systems is the TLS.

D.

OPERATIONAL MODES OF THE TRAFFIC LAW SYSTEM

In our formulation, the TLS works in three operational modes, that is, it
applies its forces on three elements of tile HTS:
1.
2.
3.

Humans (drivers, pedestrians, passengers)
Vehicles
Highway environment

The TLS tries to control the disutility due to any given dysfunction by
applying control forces against a selected characteristic(s) of the element(s) of the HTS thought to be a primary cause(s) of the dysfunction ..
. Control actions are grouped together to form a TLS mission: i.e., a
particular set of TLS actions taken against a particular HTS characteristic(s) presumed to be a primary cause of a given dysfunction. The mission
may operate in any or all of the three operational modes-driver-control,
vehicle-control, or highway-control. An example of a TLS mission is the
control of drinking drivers. Here, a specific set of TLS actions (i.e., laws
against drinking-driving, enforcement t~~chniques, adjudication procedures, and sanctions) has been devised 1:0 reduce the disutility of crashes
caused by drinking drivers. This mission is driver-oriented (that is, its
operational mode is driver-control), because the driver is the element of
the HTS thought to be a primary cause of the highway crash disutility.
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TRAFFIC LAW SYSTEM FUNCTIONS AND RISK MANAGEMENT

The final essential element of our TLS conceptual framework is the
existence of four top-level functions performed by the TLS in all operational modes and missions:
•
•
•
•

The generation of laws prohibiting the activities presumed to be causing
the unallowable component of disutility due to .HTS dysfunctions.
The enforcement of these laws.
The official determination of guilt for those accused of not complying
with the laws.
The imposition of legal sanctions against those found guilty of disobeying the laws.

In performing these functions, the TLS allocates its resources among
numerous missions in order to achieve a level of HTS disutility that will both
be tolerable to the public and satisfactory in terms of its own rankings of
the various disutilities. Because of the probabilistic nature of both disutility
and the effects of the forces designed to control it, the concept of risk
management was introduced in the study as being descriptive of the TLS
resource allocation process.
We defined risk management as the whole process by which a social
system responds to dysfunctions. It consists of three distinct stages. At
the first stage, the social system must identify the risk. This means both
determining accurately the cause of the disfunction and also measuring
the degree of risk caused by the dysfunction. Risk can be said to have
been identified only when both steps have been taken. At the second
stage, the social system must determine whether to attempt to manage
the risk. Some risks are too small to be worth the effort, others are not
amenable to solution no matter how great the effort. This second stage,
therefore, requires two judgments. First, can the social system do anything to reduce the risk? It may be better merely to accept it as inevitable or
to assign the responsibility to some other social system. Second, assuming the risk can be reduced, is the attempt worthwhile? This is a matter of
resource allocation. Since resources are limited, they must be allocated
for maximum effectiveness. In essence, the social system must set
priorities among risks, allocating resources to deal with those risks whose
reduction would produce the most cost-effective reduction in the total
disutility within the system. The second phase of risk management,
therefore, is complete only when the priority of risks has been examined in
terms of the optimal allocation of resources. Finally, the third stage may
begin: the choice of methods or measures for reducing risk.
It can be seen, therefore, that any social system must accurately
perceive risk, precisely measure risk, and carefully determine priorities
among risks. Assuming that the overriding objective of a social system is
to achieve the highest possible level of utility and the lowest possibile level
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of disutility, then to achieve that objective the system must perceive risks
accurately and respond to them rationallv.
F

FUNCTIONAL DESCRIPTION OF Tf1E TRAFFIC LA W SYSTEM

The second major step we have taken in applying the systems
approach to legal systems is the construction of a firm foundation for
detailed analysis by means of a generalized functional description of the
existing system. This description identifies both the activities carried out
under each of the most significant functions of the system and the
agencies and personnel performing the activities. In the case of the TLS
analysis, this description incorporated and summarized materials
developed in the afore-mentioned substudies.
The methodological tool used in developing the TLS description was
lifted almost intact from aerospace technology. Known as a functional
analysis, the technique divides a system into its most general (so-called
"top-level") functions and describes thElm through flow charts, which
show how the functions are sequenced and interrelated, and by a
narrative discussion. Next, the top-level functions are each broken down
into their next lower level of detail (first-level functions), and appropriate
flow charts and narrative are provided. The process is continued until the
lowest significant level of detail has been recorded. As used in this
technique, the term "function" is defined as a subunit of activities which
share a lesser objective thought to be important in achieving the system
objective.
The top-level flow diagram used in dElscribing the TLS operating in a
driver behavior control mode is shown in Figure 2. Alternative functions
are identified by "or" gates (symbolically:@), and functions performed
simultaneously are indicated by "and" gates (symbolically: ®). The
symbol "G" over an output arrow indicate::; the path taken if the preceding
function is performed ("go"), and "tj" indicates the path if the preceding
function is not performed ("no-go"). For the TLS, the process starts when
the citizen violates a traffic law generated by the legislative body and
implemented by the various highway and l:lnfotcement agencies (function
1.0). If the citizen does not violate a traffic law, the process starts over
again. Otherwise, the citizen is defined as a traffic law violator, and all
future system interactions are a result of his being in this state.
After reaching the violator state, three alternative paths are
presented:
1.
2.
3.

No crash and no interaction with TLS (return to "start").
No crash and interaction with TLS enforcement.
Crash.
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If a crash occurs, the citizen may not experience any contact with the TLS
(e.g., low level of damage, hit-and-run) and may, as before, return to
"start." Otherwise, he will interact with function 2.0, "Enforce Laws." An
enforcement action (arrest or summons) may not result, because of lack of
detection or other reasons, and the citizen may return to "start."
An .enforcement action will lead directly to function 3.0, "Adjudicate
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Laws," which is involved with the administration and conduct of the trial or
hearing, and the subsequent official detl3rmination of guilt. A finding of
"not guilty" will result in a return to "start" while a "guilty" finding will lead to
the imposition of sanctions (function 4.0) or to other legal systems (appellate courts). Civil and criminal action ma'y' also follow.

G.

OBJECTIVES AND EFFECTIVENESS OF THE
TRAFFIC LAw S}'STEM

The functional description makes it possible for one to proceed with
the next step in the system analysis, the analysis of system and subsystem objectives. The objective of the TI_8 is, through the application of
social control forces, to restrict the disutility due to dysfunctions in the HT8
to a level which is societally acceptable. Subsystem major objectives in a
driver control mode were subsequently defined as:
Law Generation
• Provide for operation of the TLS.
• Define risk precisely.
• Proscribe risk behavior.
• Prescribe "correct" behavior to create common expectations.
Enforcement
• Manipulate individual behavior to reduce risk.
• Initiate formal control system action (arrest/citation).
Adjudication
• Determine fact and law in a particular event involving an individual
charged with an act that "Law GenE,ration" has formally labeled as
representing a risk.
Sanctions
• Apply the ultimate system response that is intended to modify behavior
to ensure that risk generating evenls do not recur.

After outlining the present system's objectives, the next stage in our
system approach involves the devisin~1 of methods to measure the
effectiveness of the present system and subsystems, by comparing the
present performance with its ostensible objectives. While it is desirable to
make the measures of effectiveness quantitative, we have generally found
that the data necessary to do so are not readily available. Nevertheless,
the preCise specification of needed data is in itself an essential part of the
early phases of the system analysis proceBs and should not be bypassed.
The meaningful quantitative parameters of a system are best determined through development of a systerr quantitative model, a rigorous
statement of system structure relating sys.tem effectiveness and performance to system functions. Rather than presenting the surface of its
subject, a quantitative model depicts the skeleton of the underlying
relationships between one part of the syslem and the others in such a way
that their workings can be observed, measured, and altered. It must be
quantitative rather than qualitative, for its purpose is not merely to
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describe a system but also to act as a blueprint for the redesign of the
system. It is a basic tool of the systems approach, the pattern from which
new modifications depart and by means of which the possible effects of
new modifications can be anticipated and measured. When sufficient
data are available, the quantitative model may be computerized; but
whether the data are available or not, the quantitative model serves as the
principal method for organizing and disciplining one's ideas about the
design and engineering of any new system.
A system manager or designer needs a quantitative model because it
gives him a better way of understanding the manner in which the different
components of the system influence its effectiveness in achieving its
objectives. It enables him to organize his thinking and helps him to be sure
that his knowledge of the multiple cause and effect relationships between
components is as complete as possible and thereby gives him a reasonable chance of anticipating undesirable effects.
A quantitative model also fqcilitates the proper exploitation of the
manager's expertise. Because it is much easier to understand one part of a
system than the whole, the system contains many people at the component level who possess a great deal of knowledge and experience in their
own area but lack avenues and methods to forward their expertise to other
components of the system, or to adapt their knowledge to information from
those other components. The quantitative model provides a basic
mechanism for channeling the expert knowledge of system managers into
statements useful to the whole system.
Finally, the quantitative model is specific, and by providing a common and quantitative language for identifying the significant factors of the
system operation, it enables each component to be evaluated in the same
terms and by the standard of its contribution to these clearly stated
significant factors. This, in turn, enables each component to know what
data it requires and, if necessary, to remedy that lack. Simultaneously,
each component can construct submodels of its own operation, which in
turn describe in more detail the factors indicated as significant by the
quantitative model. Thus, a constant working relationship is set up. More
knowledge about component operation extends knowledge about system
operation, which then facilitates component operation. The quantitative
model is a basic common medium by which the system components can
communicate operationally as an integrated system.
The particular kind of quantitative model developed in the TLS
analysis is analytic in form. It consists of a set of mathematical expressions
which describe preCisely how the various TLS subsystems relate to the
effectiveness of the TLS as a whole. Such a model differs fundamentally
from a simulation or a game in that a unique value of system effectiveness
can be determined from any physically realizable set of values of the
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model's independent variables. This is in sharp contrast to simulations
and games where it is necessary to compute many solutions (replications)
in order to determine the expected outcome of a decision.

H.

QUALITATIVE ANALYSIS OF THE TRAFFIC LAW SYSTEM

We have taken some care here to point out the value and utility of
quantitative tools in the systems approach. However, it should be
emphasized that the systems approach does not require the use of
quantitative methods. For example, in the TLS study, we found it possible
to make a qualitative evaluation of the systl~m's malfunctioning by employing a well-known aerospace systems analysis technique called a failure
analysis. The technique makes use of ths previously described system
functional description and makes it possible to identify those areas where
the system is failing to perform its functions.
The "failures" are areas where the system is behaving inadequately
or poorly. The analysis discusses in general terms the nature and location
of such failures in the present system, emphasizing particularly their
effects on the various subsystems. In the TLS analysis, for example, we
ascertained that a major systems failure was the lack of a suitable
mechanism for informing both the public and the members of the control
system as to the nature of the HTS risk, for measuring their perception of
that risk, and for communicating that information to the other subsystems.
Thus, in qualitative terms, the major system failures were found to be
administrative failures which could be met through improved management and an appropriate level of funding for the various system agencies.

I.

IMPROVING OPERA TlONS THROUGI-I THE SYSTEMS ApPROACH

In applying the systems approach to so-called physical systems,
the ultimate intent is nearly always one of design and operation of a new
system. In the case of the legal system, the intent will usually be one of
modification of subsystems and components in such a way as to achieve
economically and politically acceptable improvements in the existing
system, or to maintain a present level of system performance at reduced
cost. The trick, then, is to devise ways 01' modifying the system components so that the results of all are in harmony with respect to the desired
overall system improvement. Horror stories about the disruptive and
counterproductive effects of well-meaning but careless tinkering with
legal system components are numerous and often painfully nonfictional.
The systems approach offers several specific techniques for evaluating the expected impact of proposed component modifications. Quantitative models of the type discussed previoLisly are an obvious tool and can
often be applied even if exact or complete data are not available, since the
purpose will generally be to measure changes in system performance
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rather than to provide absolute values. Simulations and games offer
another approach to evaluating alternative modifications to components;
and sometimes it will even be feasible to conduct real-world experiments
in selected jurisdictions.
In our work we have found that a purely qualitative evaluation of
component change effects, if done carefully, can be highly useful in the
early phases of a system analysis. We Ilave used the phrase impact
analysis to describe the technique which involves the systematic examination of the system failures which the change would cause to be avoided
or mitigated and then what impact it might have on the subsystem, the total
system, and the public. Figure 3 illustrates a summary presentation of the
results of such an analysis when applied to a proposed change in
performance of the TLS enforcement function in dealing with the drinking
driver. In addition, a more general analysis of the impact of a broad range
of suggested techniques for improving thE! specific enforcement function
of drinking driver detection identified iSSU3S concerning basic individual
rights and the need for careful managenlent of the interaction of such
techniques with other social systems. These issues provide an excellent
example of the modifications required in the systems approach when
applied to social rather than technological processes. Few modifications
within a social system can simply be ord3red into effect. Few modifications can be tested in a laboratory. Though they can be given an in-depth
theoretical investigation, eventually, since the legal system is integrated
with other social systems, the ramifications of modifications can be fully
explored only in real-world operations. Indeed, the achievement of system
objectives under operational conditions IS the true test of the systems
approach when applied to any problem.

III.

FUTURE ApPLICATIONS OF THE SYSTEMS ApPROACH
TO LEGAL SYSTEMS

Our exploratory attempts at applying the systems approach to legal
systems lead us to believe that it offem great potential as a way of
structuring, analyzing, and improving th3 operational effectiveness of
legal systems in this country. We find, in particular, that many of the
techniques developed for technological systems are directly transferable
to legal systems and can be of immediate benefit to those interested in
improving the system's efficiency and performance. We believe that by
providing a common framework and cornmon objectives, the systems
approach offers a powerful force for integrating the management of legal
systems.
At the same time, it is clear that the present state of the art of legal
systems analysis is extremely primitive and that a considerable effort will
be required to move the technique from the research laboratory to the
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field. Fundamental problems, such as management at the system level
and the lack of availability of data describing the effect of system action on
human behavior, need better solutions before the full benefits of the
systems approach can be realized. Perhaps of even greater immediate
importance is the need to train both researchers and system personnel in
the philosophy and presently known methods of the systems approach so
that there will be a better chance of its full range of tools being applied
correctly and more frequently. With luck, needed improvements both in
method and substance will follow, and the development of the legal
component of Huxley's social brain can accelerate.

HeinOnline -- 8 Transp. L.J. 89 1976

HeinOnline -- 8 Transp. L.J. 90 1976

Legislative and Regulatory History of
Entry Controls on Motor
Carriers of Passengers

CHARLES A. WEBB*

CONTENTS
I.
II.
III.

IV.

V.

Judicial History of Entry Controls
Differences Between The Intercity Bus and Trucking Industries (1925-1935)
Objectives of Control Over Motor Carrier Entry
1. Prevention of an Oversupply of Transportation
2. The Need for Equality of Regulation
3. Interdependence of Entry Controls and Other Features of Regulation
4. Charter and Special Operations
Regulatory History of Entry Controls
1. The Standard of Public Convenience and Necessity
2. Exemptions
3. Charter and Special Operations
4. Adequacy of Service
Conclusions

I.

JUDICIAL HISTqRY OF ENTRY CONTROLS

The Motor Carrier Act of 1935 1 was not generated by the depression
but by the decision of the Supreme Court of the United States in Buck v.
President, National Association of Motor Bus Owners.
1. PUb. L. No. 255, 49 Stat. 543 (1935).

*
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Kuykendall. 2 Following that decision, bills for the regulation of interstate
motor carriers of passengers were introduced in and actively considered
by six successive Congresses beginning with the 69th Congress in 1926.

In Buck v. Kuykendall, Buck propos€!d to operate between Seattle,
Washington and Portland, Oregon as a cornmon carrier exclusively for the
transportation of interstate passengers and express. Buck's application
for a certificate of public convenience and necessity was denied by the
State of Washington on the ground that existing rail and motor passenger
transportation service between Seattle and Portland was adequate.
The Supreme Court held that the State of Washington could not
require a certificate of public convenience and necessity to operate in
interstate commerce. The primary purpose of controlling entry was to limit
or prohibit competition in interstate commerce, a purpose which the Court
found to be forbidden by the Commerce Clause of the Constitution. State
action in determining whether competition should be prohibited was
determined by a standard which the Court found to be essentially Federal
in nature-the existence of adequate facilities for conducting interstate
commerce. Oregon would have permitted the operation proposed by
Buck, a circumstance which aggravatecl the obstruction to interstate
commerce by the State of Washington. 3
As generally interpreted, Buck v. Kuykendall not only wiped out State
controls on entry for motor carriers engagl3d in interstate commerce but
also invalidated State requirements respecting insurance and standards
of service. Thus, the net effect of the decision was to confine regulation of
interstate motor carrier transportation to th'3 area of State police powers:
motor vehicle safety and highway conservation.
At the time of the decision in Buck v. Kuykendall, some forty states
prohibited motor common carriers of passengers from using their highways without a certificate obtained by a showing that the involved service
is required by the present or future public convenience and necessity.4ln
general, State requirements for certification were imposed not only on
carriers of passengers engaged in intrastate commerce but also on those
engaged exclusively in interstate commerce.
2. 297 u.s. 307 (1925).
3. In a related case. Bush & Sons Co. v. Maloy. 267 U.S. 317 (1925). the court held the
State of Maryland could not impose entry controls on interstate motor carriers of propertyeven
though the highways over which operations would be conducted were not constructed or
improved with federal aid.
4. In an investigation completed in 1928. the Commission found that forty States and the
District of Columbia required motor common carriers of passengers to obtain certificates of
public convenience and necessity as a condition prece,dent to the use of their highways. Motor
Bus and Motor Truck Operation. 140 I.C.C. 685 (1928).

HeinOnline -- 8 Transp. L.J. 92 1976

1976]

Entry Controls
II.

93

DIFFERENCES BETWEEN THE INTERCITY Bus
AND TRUCKING INDUSTRIES

(1925-1935)

On June 15, 1926, in response to the Supreme Court's decision in
Buck v. Kuykendall, the Commission launched a comprehensive investigation of motor bus and truck operations. In its report, Motor Bus and
Motor Truck Operation,S the Commission said:
A distinction should be recognized between motor-bus organization and
operation and motor-truck organization and operation in considering the
regulation of motor carriers. Bus lines have developed so rapidly by
consolidation and extension that in the present stage of the industry bus
lines have progressed to a point where the administration of regulatory laws
covering their operations is practicable. There is also an urgent need for the
regulation of the interstate transportation of passengers by motor vehicle.
The situation with respect to truck lines is different. They are not so well
organized. They usually consist of a small number of units, frequently a
single truck. State regulatory bodies appear to have found it much more
difficult to regulate trucks than busses . . . . 6

In its report on a similar investigation concluded four years later,
Coordination of Motor Transportation,7 the Commission found that "[b]us
operators in keeping with their larger average size, the greater degree of
regulation to which they are subject, and the nature of the business, show
a greater degree of financial responsibility than do truck operators as a
class. B
The Commission recommended, as it had in the prior investigation of
the motor bus and trucking industries,
that Congress provide at once to put Federal regulation to the test so fa: .3
the transportation of passengers by motor buses is concerned. This would
provide an organization which would serve as a nucleus for such further
steps in motor-vehicle regulation as experience and added information
may show to be desirable and practicable. 9

Two of the most influential reports leading to Federal regulation of the
motor carrier industry were those of Commissioner Joseph B. Eastman
issued in 1934 and 1935 in his capacity as Federal Coordinator of
Transportation. In the 1934 report, the Federal Coordinator wrote that the
intercity trucking industry "is disorganized and much of it is in an economically unsound condition."1o He added:
5.
6.
7.
8.
9.
10.
(1934).

'd.
'd. at 742.
182 I.C.C. 263 (1932).
'd. at 281.
'd. at 384.
Regulation of Transportation Agencies. S. Doc. No. 152. 73rd Cong .. 2d Sess .. 14
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The foregoing analysis does not wholly apply to the intercity motor-bus
industry, although it is far from prosperous. The carrying of passengers is,
for the most part, a common-carrier busine~;s and lends itself to organization on a broad scale. Contract operators, so large and disturbing a factor in
the trucking industry, are generally lacking. The responsibilities of the
operators are greater and entrance into the industry, therefore, requires
substantial financial resources. Travelers, unlike shippers, can do little
shopping around and, except in a minor degree, can individually exert no
pressure for special rates. The better organization of the industry has also
tended to prevent such exploitation of labor as has characterized parts of
the trucking industry."

In the 1935 report, the Federal Coordinator noted the bus industry's
desire for separate legislation for buses and trucks but concluded, "it has
not seemed desirable to the Coordinator to make such a separation, but it
can be done, if necessary, and without harm."12
Despite the differences between the motor bus and trucking industries, witnesses for NAMBO (National Association Motor Bus Owners)
voiced no specific objection to the languaqe of bills eventually embodied
in the Motor Carrier Act of 1935. 13
In weighing the benefits anticipateci from the controls over entry
prescribed by the Motor Carrier Act of 193ti, 14 the differences between the
motor bus and trucking industries should be kept in mind. The legislative
history of the Act, in explaining the purpose of requiring interstate motor
common carriers to obtain certificates of public convenience and necessity, usually fails to distinguish between buses and trucks.
III.

OBJECTIVES OF CONTROL OVER MOTOR CARRIER ENTRY

In drafting what became the Motor Ca.rrier Act of 1935, the Congress
and the Commission, in one sense, were not plowing new ground. They
were filling a gap created by the Suprerne Court in a long-established
Id. at 15.
12. Report of the Federal Coordinator of Transportation, 1934, H. Doc. No. 89, 74th Cong.,
1st Sess., 62 (1935).
13. From testimony presented by NAMBO (National Assoc. of Motor Bus Owners) witnesses in 1935 before the Senate Committee on Interstate Commerce, it may be inferred they
expected to derive the following advantages from separate legislative treatment: (1) Legislation
limited to the motor bus industry was more likely to be promptly enacted because Federal
regulation of interstate motor carriers of property was Tlore controversial; the trucking industry
was split on the issue of Federal regulation and man~ Members of Congress believed it to be
premature or impracticable;
(2) Separate legislation would have authorized administration by an I.C.C. Division of Motor
Bus Control, thus minimizing the possibility of confusin~ the regulatory problems of two dissimilar
industries; and
(3) Regulation of the bus and trucking industries under the provisions of a single statute
would be detrimental to the former because of the complexities involved in regulating the latter.
14. Pub. L. No. 255,49 Stat. 543 (1935).
11.
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pattern of regulation. For that reason, perhaps, supporters of Federal
regulation did not produce detailed economic data or studies showing
that control of entry was an essential feature of regulation. However, the
legislative history of the Motor Carrier Act of 1935 contains an adequate
explanation. The reasons advanced to justify entry controls are listed
below in descending order of importance.

1.

Prevention of an Oversupply of Transportation

In hearings before the Senate Interstate Commerce Committee on
bills which became the Motor Carrier Act of 1935, Commissioner Eastman, testifying as the Federal Coordinator of Transportation said:
The most important thing, I think, is the prevention of an oversupply of
transportation; in other words, an oversupply which will sap and weaken the
transportation system rather than strengthen it. In the case of railroads that
was done in 1920 by the provision that prior to any new construction a
certificate of convenience and necessity must be secured from the Commission. In my judgment it would have been much better if there had been
such a provision many years before. It would have prevented certain
railroad construction which tends to weaken the railroad system and
situation at the present time. The States have, I think, in all cases, found the
necessity in their regulation of motor transportation to provide for that
prevention of an oversupply. It is a provision which has been adopted in
most of the foreign countries that I have inquired into; in other words, the
granting of certificates or permits in order to prevent an oversupply which
weakens the situation. 15

Section 206 of the Act, added by the Motor Carrier Act of 1935,
provides that no motor carrier may engage in operations in interstate or
foreign commerce "unless there is in force with respect to such carrier a
certificate of public convenience and necessity issued by the Commission authorizing such operations. . . ."16
To protect regular route operators, the Congress prohibited the
issuance of a certificate to common carriers of passengers for operations
over irregular routes, except in the case of charter or special operations.
The proviso to section 207 of the Act had been urged by the Federal
Coordinator of Transportation in his 1934 report as "a necessary measure
of protection for regular route operators" because the bus industry "differs
from the truck industry in that there is no substantial need for operation
over irregular routes."l?
15. Hearings on S. 1629, S. 1632, and S. 1635 before the Senate Committee on Interstate
Commerce, 74th Cong., 1st Sess. 78 (1935).
16. Section 309 of the Act, added by the Transportation Act of 1940, provides that "[n]o
common carrier by water shall engage in transportation subject to this part unless it holds a
certificate of public convenience and necessity issued by the Commission."
17. Regulation of Transportation Agencies, supra note 9, at 62.
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Reports of the Senate and House Committees on S. 1629, enacted
into law as the Motor Carrier Act of 1935, contain no specific justification
for the imposition of entry controls on interstate motor carriers. Such
reticence is understandable when it is considered how thoroughly legislation had been considered between 1925 and 1935 by the Congress, the
Executive Branch, and the Commission.
Although limitations on entry in the 1935 legislation attracted no
substantial opposition, serious misgivings had been expressed prior to
that time. Senator Burton K. Wheeler of Montana, Chairman of the Senate
Interstate Commerce Committee in 1935, and the generally acknowledged legislative father of the Motor Carrier Act of 1935, joined in a
minority report issued in 1930 on a bill 10 regulate motor carriers of
passengers.18 Senator Wheeler and his dissenting colleagues
concluded:
This provision of the bill will establish one mor'3 bureaucratic department of
the Government to interfere with the natural development of the people's
business. It will mean more red tape on the part of both operators and
Government officials. Worst of all, it will prevent that competition that brings
lower rates and better service to the people. . . . The minority members of
the Interstate Commerce Committee believe the bill should be amended by
striking out the provisions requiring application for issuance of the certificate of public convenience and necessity.19

The following views of Congressman George· Huddleston were
shared by most of the 115 members who voted against H.R. 10288:
The proponents of the bill admitted candidly that its main purpose was
to give a monopoly, to eliminate competition. They argued that competition
should be forbidden in the interest of efficiency, that an operator can not
afford to adequately equip himself and to render regular and dependable
service unless he is protected against irresponsible competitors. They
argued that, to give good service, an operator must expend large sums for
suitable buses and terminals, and that he can not afford to do this except
upon an assurance of protection against those who might seek to take the
cream of the business without handling the 19S5 desirable portion.
This argument is equally applicable to all other kinds of business-to the
vast steel industry and to the corner grocer. The grocer, in order to give the
best service, must keep an attractive and commodious store, with an ample
stock and efficient clerks. It is a hardship on him to be forced to compete
with an irresponsible competitor, who by underselling or some other
method, seduces the most profitable customers. In principle, to forbid
competition between bus lines would warranl forbidding competition between grocery stores. There is the same, and no more, justification for the
regulation of buses than for the regulation of the grocery stores. 20
18. Minority Report to accompany· H.R. 10288, S. Rl:p. No. 396, part 2, 71 st Cong., 2d Sess.
2, 3 (1930).
19. Id. at 3.
20. H.R. REP. No. 783, 71st Cong., 2d Sess. 16-1',' (1930).

HeinOnline -- 8 Transp. L.J. 96 1976

1976]

Entry Controls

97

Commissioner Woodlock was not convinced that the Commission's
position on entry controls was sound. In his concurring opinion in Motor
Bus and Motor Truck Operation, he stated:
Regulation is not in itself a good thing. The less regulation that is necessary,
other things being equal, the better for the community. It is necessary in the
case of public-service utilities because of their semimonopolistic nature.
Transportation in general is not per se of such nature; transportation by
railroad is. Transportation by motor bus and motor truck does not necessarily depend upon monopolistic or semimonopolistic organization or performance. It is manifest that at the present time these services are much more
largely of a competitive than of a monopolistic nature. For that reason the
need for regulation, except in so far as concerns the public safety, is not
wholly clear.21

. 2.

The Need for Equality of Regulation

In 1935 the railroads were fully regulated and were recognized to be a
sick industry. Many argued it was unfair to burden the railroads with
comprehensive regulation while turning the trucks loose to take the cream
of their commerce and then expect them to offer comparable service.
In Coordination of Motor Transportation,22 the Commission concluded:
2. That there is substantial competition between rail and water carriers
on the one hand and motor carriers on the other for the transportation of
both passengers and freight a~d that this competition is increasing;
3. That such competition is conducted under conditions of inequality,
particularly in regard to regulation;23

It was obviously unfair to continue to regulate rail carriers without enacting
a similar system of regulation for motor carriers of passengers.
Proponents of regulation also stressed the inequity in subjecting
intrastate motor carriers to full economic regulation while permitting
interstate carriers to be wholly unregulated. Commissioner McManamy, in
his testimony before the Senate Interstate Commerce Committee in 1935,
estimated 80 percent of the highway traffic at the time was regulated, and
added: U[I]t is not fair to have 1 truck out of every 5 in a position to
disregard State authority. That complicates the situation as to all of
them."24
3.

Interdependence of Entry Controls and Other Features of Regulation

At various times in the debate on Federal regulation of interstate
motor carriers, the value of a certificate of public convenience and
21. 140 I.C.C. at 750.
22. 182 I.C.C. 263 (1932).
23. Id. at 379.
24. Hearings on S. 1629, S. 1632, and S. 1635 before the Senate Committee on Interstate
Commerce, 74th Cong., 1st Sess. 116 (1935).
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necessity as an enforcement tool was recognized. State regulatory commissions, for example, could suspend or revoke the operating authority of
a carrier for failure to provide reasonably adequate service or for wanton
disregard of safety regulations. Prior to 1935, the public was frequently
victimized by unscrupulous brokers of passenger transportation acting in
concert with unregulated interstate carriers. The solution adopted in the
Motor Carrier Act of 1935 was to prohibit brokers from using carriers not
authorized by a certificate of public convenience and necessity to engage
in interstate commerce.
Most of the studies, reports and debcltes which culminated in passage of the Motor Carrier Act of 1935 dealt with Federal regulation as a
whole with little consideration being givE:n to a system of safety and
economic regulation which did not includBcontrol of entry.
Congress was concerned about the failure of unregulated, interstate
carriers to observe schedules; to perform the service promised to the
public; to provide liability insurance; to make restitution for loss of baggage; and to a general failure to provide reasonably adequate service.
However, the Commission found in its report in 1928 in Motor Bus and
Motor Truck Operation,25 that intercity bus service "on regularly certified
routes is generally satisfactory throughout 'the country." The Commission
also found that so-called "wildcatters" wem cutting fares below compensatory levels and engaging in reprehensib,e practices which discredited
bus travel in the eyes of the general public. Congress and the Commission
concluded that these reprehensible practices would be eliminated by
Federal legislation of the type eventually enacted as the Motor Carrier Act
of 1935 but neither body considered whE,ther such practices could be
prevented if virtually unrestricted entry were permitted. In any event, the
Commission and Congress believed entry controls to be a useful adjunct
to regulation having as its ultimate objectivE: a reliable and efficient system
of motor transport.
4.

Charter and Special Operations

The legislative history of entry controls set forth above applies almost
entirely to scheduled passenger service over regular routes. Little attention was paid to charter and special operations because that traffic was an
insignificant part of the whole.
Most of the bills introduced prior to 1935 considered only regularroute operators to be common carriers and would not have required
charter bus operators to obtain certificatEls of public convenience and
necessity.26 Such operations would have been permitted under a license
25.

140 I.C.C. 685, 702 (1928).

26. E.g., section 1(a)(1 0) of the Parker bill which p3ssed the House of Representatives on
March 24, 1930 defined the term common carrier by m)tor vehicle as "any common carrier of
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obtained merely upon a showing of fitness. In the Motor Carrier Act of 1935
charter operations were included within the definition of common carriage
but authority to conduct them was granted either upon proof of public
convenience and necessity or as an incident to a grant of regular-route
authority.
As charter operations became progressively more important and as
the revenues from such operations began to sustain marginal regularroute service, intercity bus operators sought repeal of the incidental
charter authority provision of the Act. In 1966, Congress enacted Public
Law 89-804 which amended section 208(c) of the Act to read as follows:
(c) Any common carrier by motor vehicle transporting passengers under a
certificate issued under this part pursuant to an application filed on or
before January 1, 1967, or under any reissuance of the operating rights
contained in such certificate, may transport in interstate or foreign commerce to any place special or chartered parties under such rules and
regulations as the Commission shall have prescribed. [language added by
the amendment underscoredj.26a

Abuses of the automatic charter right provision occurred when
carriers sought authority to transport passengers over a short regularroute, not for the purpose of providing any significant scheduled service,
but for the purpose of acquiring incidental charter authority from points on
those routes to all points in the United States. Under section 208(c) of the
Act, as amended, all new charter operations must be specifically
authorized by the Commission upon a showing of public convenience and
necessity.

IV.

REGULATORY HISTORY OF ENTRY CONTROLS

Most proceedings involving applications for authority to transport
passengers do not raise any clear issue of law or transportation policy.
Grants or denial of authority in such cases are based on evaluation of the
evidence of record and have little precedential value. Unsuccessful
applicants would be inclined to find the Commission's policy of controlling
entry too strict while unsuccessful protestants would be prone to find it too
lenient.
In those cases, however, raising some distinct question of law or
policy, decisions of the Commission and the courts have generally
favored entry.

1.

The Standard of Public Convenience and Necessity

From the beginning of regulation the Commission has certificated
persons operating motor vehicles for compensation in interstate or foreign commerce over fixed
routes'or between fixed termini." H.R. 10288, 71st Cong., 2d Sess. (1930).
26a. Pub. L. No. 89-804, § 208(c), 80 Stat. 1521 (1966).
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operations which offer innovative service to the public. In the first passenger application case decided under the Motor Carrier Act of 1935 the
Commission emphasized that control of Hntry and competition are not
antithetical concepts. In Pan-American Bus Lines Operation,27 the applicant proposed to operate through-bus service between New York and
Miami catering only to long-haul traffic and restricting local service to a
comparatively few points. In granting the application, the Commission
said
Nor are we impressed with the idea that a monopoly of motorbus transportation in a section ofthe country such as this in necessarily desirable. Public
regulation can enforce what may be called reasonable standards of safe,
continuous, and adequate service, but it can hardly be expected to take the
initiative in experimentation and the development of new types of service. In
fact the carriers would probably resist regulation in the courts, if it did
undertake to follow such a line, on the ground that it was an invasion of
managerial prerogatives and discretion. Competition is the best-known
spur to such endeavor and we are not persuaded that Congress intended to
eliminate it in the motorbus field any more than in the railroad field. 2B

The Commission's philosophy of encouraging non-injurious competition, first expressed in the Pan American case, was reaffirmed in Almeida
Bus Lines, Inc., Extension-New York City, ,:9 where the Commission said:
In summation, we have stated a policy that encourages the existence of
sufficient carrier capacity to encourage competition and we believe that a
second carrier's service, as limited by appropriate restrictions, can be
added to the motorbus transportation system under consideration without
the creation of excessive capacity that might adversely affect the continuance of effective operations by the existing, joint-line carriers.30

Between 1935 and 1955 numerous applications of bus and truck
operators were protested by railroads but few applications were denied
on the ground that rail service was adequate. The question was resolved
in Schaffer Transportation Co. v. United 8tates,31 when the Court held a
motor carrier's application for authority should not be denied merely
because rail carriers were able to handle the traffic. To do so, said the
Court, would give one mode of transportation unwarranted protection
from the competition of another.
In recent years the conventional standard of public convenience and
necessity appears to have been altered somewhat in cases in which the
applicant is a member of a racial or ethnic group and proposes a service
27.
28.
29.
1968).
30.
31.

1 M.C.C. 190 (1936).
Id. at 208.
106 M.C.C. 311 (1967). aff'd, Short Line v. United States, 290 F. Supp. 939 (ORI.
Id. at 327.
355 U.S. 83 (1957).
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tailored to the particular desires of members of his group. In Transportes
Hispanos, Inc., Common Carrier Application,32 the Commission over the
protest of large carriers providing frequent, regular service in modern
over-the-road coaches between Chicago and Laredo, Texas, granted the
application of a Spanish-speaking applicant who proposed to serve the
Spanish-speaking community with Spanish-speaking drivers in minibuses operated over irregular routes on a non-scheduled basis. Although
the Commission has not consistently predicated grants of authority on
ethnic or racial considerations,33 the Transportes Hispanos case and
several others cannot be explained on any other ground.

2.

Exemptions

For intercity bus operators the most significant exemption provision of
the Act is section 203(b)(1) which excludes from economic regulation(1) motor vehicles employed solely in transporting school children
and teachers to or from school;

the scope of the exemption is not illuminated by its legislative history.
In Motor Carrier Safety Regulations-Exemption,34 the Commission summarized that history as follows:
Section 203(b)(1) exempts from the general provisions of the act 'motor
vehicles employed solely in transporting school children and teachers to or
from school'. No representatives of carriers engaged in this form of transportation appeared and testified at the hearings. Well-informed witnesses
stated that, in their opinion, but few, if any, common and contract carriers
were engaged solely in transporting school children and teachers to and
from school in interstate commerce. It is obvious that each State provides
schools for the children living within its borders and therefore transportation
of school children and teachers in interstate commerce to and from school
does not occur frequently.35

With the tremendous increase in transportation to school athletic
events and on school-sponsored trips to points of historical, educational,
and cultural interest, the Commission was required to decide whether
such transportation was within the scope of the exemption or whether the
words "to or from school" meant only "to or from the school building." The
broader interpretation was sustained by the Supreme Court in Keller
Common Carrier Application. 36
32. 117 M.C.C 894 (1973).
33. See generally: Elegente Tours, InC.-Broker Application, 113 M.e.C. 156, 160 (1971).
34. 10 M.C.C. 533 (1938).
35. Id. at 536-37.
36. 83 M.C.C. 339. 94 M.C.C. 238, aft'd, National Bus Traffic Association v. United States
212 F.Supp 659, aff'd per curiam, National Bus Traffic Association v. United States, 382 U.S. 369
(1966).
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After the decision in Keller, the Commission further broadened the
exemption by holding that the exclusive use requirement of section
203(b)(1) does not preclude from use undm the exemption buses which
may be employed at other times in transporting persons other than school
children. In other words, the court held that the word "solely," in section
203(b)(1) merely excludes from the exemption transportation of other
persons in the same vehicle and at the same time with school children and
their teachers. Schoolbus Exemption. 37
Section 203(b)(7a) of the Act exempts from economic regulation "the
transportation of persons or property by motor vehicle when incidental to
transportation by aircraft. ... " In Motor Transportation Service Incidental
to Air,38 the Commission found, first, that the exemption applies only to the
"transportation of passengers who have had or will have an immediately
prior or immediately subsequent movement by air."39 Second, the Commission defined the area of exemption to be a radius of 25 miles from the
airport plus the municipalities served by the airport if any part of a
municipality falls within that radius. 4o In adopting the 25-mile limitation, the
Commission noted in its report that practically every major city and its
airports could be served under the exemption.

3 .. Charter and Special Operations
In Ex Parte No. MC-29, Regulations, Special or Chartered Party
Service,41 the Commission undertook to define charter service and to
establish rules under which it might lawfully be conducted. Under the
regulations a charter bus operator must deal with a preformed group
which contracts for the exclusive use of the bus and the groupmay not be
formed by the carrier through the sale of individual tour tickets. In Fordham
Bus Corp. Common Carrier Application,42 the Commission noted that
grants of authority to conduct special operations were generally limited to .
round trip, sightseeing and pleasure tours, and drew the following distinction between special operations and charter operations:
The terms "charter" and "special" operations as applied to motor carriers of
passengers under part II of the act are frequently confused and sometimes
erroneously used as virtually synonymous. 11 is clear, however, that, properly employed, each identifies a particular and distinct type of service.
Charter service contemplates the transportal ion of groups, such as lodges,
bands, athletic teams, schools, or other travel groups, assembled by
someone rather than the carrier, who collectively contract for the exclUSive
37.
38.
39.
40.
41.
42.

113 MCC. 258 (1971).
95 M.C.C. 526 (1964).
Id. at 527.
The text of the regulation is embodied in 49 C.F.R. 1047.45(a) (1975).
29 M.C.C. 25 (1941).
29 M.CC. 293 (1941).
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use of certain equipment for the duration of a particular trip or tour. Special
service, on the other hand, contemplates that service rendered generally
on week-ends, holidays, or other special occasions to a number of passengers which the carrier itself has assembled into a travel group through its
own sales to each individual passenger of a ticket covering a particular trip
or tour planned or arranged by the carrier 43

In its landmark decision in Tauck Tours, Inc., Extension-New York,
N. Y.,44 the Commission held that a carrier authorized to engage in charter
operations (but not permitted to transport groups formed by it through the
sale of individual tickets) by a tour broker whether the broker's license is
limited to special operations only or charter operations only. The decision
had the practical effect of greatly enlarging the authority of both charter
bus operators and tour brokers. 45
4.

Adequacy of Service

Certificates authorizing service over regular-routes specify the routes
and the intermediate pOints, if any, which must be served. For carriers
holding certificates issued prior to completion of the Interstate Highway
System, the Commission established a simplified procedure for obtaining
authority to operate on interstate highways. In general, carriers could
acquire such authority where the distance over the interstate highway was
not less than 90 percent of the distance over the carrier's regular service
route, and where adequate service would continue to be provided at all
authorized points on the regular service route. 46 Motor carriers of property
were permitted to conduct such operations without specific authorization
and under a more liberal deviation standard because there is generally
less intense competition existing between carriers of property than between passenger carriers. 47
The Commission has no power to compel a carrier to continue
operations in interstate commerce if the carrier desires to abandon its
entire operation but it may prohibit discontinuance of a part of the
authorized operation. 48
43. Id. at 297.
44. 49 M.C.C. 491, 52 M.C.C. 373, 54 M.C.C. 291, 63 M.C.C. 493, action to set aside
dismissed, National Bus Traffic Association, Inc. v. United States, 143 F. Supp. 689 (D.N.J. 1956),
aft'd, 352 U.S. 1020 (1957).
45. But see Greyhound Corp. v. Edwards, 100 M.C.C. 453 (1966). The Commission has
held that shopping or other trips arranged by brokers are not lawful where members of the group
have little community of interest and their common purpose is chiefly the desire for direct and
expeditious transportation between two points.
46. 49 C.F.R. § 1042.1 (1975).
47. Motor Service on Interstate Highways-Passengers, 110 M.C.C. 514 (1969).
48. Towns of Bristol and Hill, N.H. v. Boston & Maine Transportation Co., 20 M.C.C. 581
(1939).
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The Commission's authority to require continuance of service at
particular points stems from the carrier's obligation set forth in its certificate to render reasonably continuous and adequate service at all
authorized points. In a recent case, applicant proposed to re-route its
service to make use of a more direct highway and to provide new service
at a town which had no public transportation. However, this change in
routing would have deprived residents of towns located on the old route of
service for which there was a continuing noed. Concluding that the needs
of neither town could be ignored, the Commission denied applicant's
request to discontinue operations along thl3 old route and granted authority to operate along the new route conditioned upon the rendering of a
reasonable amount of service along both routes. 49
On July 17, 1975, the Commission published a Notice of Proposed
Rulemaking in Ex Parte No. MC-95 looking toward issuance of comprehensive service standards for the intercity bus industry.50 The proposed regulations would require regular-route operators to have a bus
terminal in every community served having a population of 15,000 or more
regardless of the volume of traffic generatl3d; to provide toll-free information service throughout the area served by the carrier; and to add or
improve facilities and services at some 7,000 bus stations located in
restaurants, gasoline stations, and drug stores. If the regulations proposed by the Commission are adopted, entry for many prospective
regular-route operators would be foreclosed as a practical matter.

V.

CONCLUSIONS

The legislative and regulatory history of entry controls supports a
presumption for their retention. Entry controls were not thrust upon the
intercity bus industry for the first time in 19~15 but had been an integral part
of State regulations since at least 1920. Between 1925 and 1935 intercity
travel by bus was predominantly intrastate51 and certificates of public
convenience and necessity were requirE~d to provide the service. The
Motor Carrier Act of 1935 was the product of ten years' of Congressional
and Commission labor, which was based in turn on a relatively uniform
system of controlling entry by 45 of the 49 States.
49. American Bus Lines Discontinuance-Nebr. & Colo., 121 M.C.C. 415 (1975).
50. Interstate Transportation of Passengers by Motor Common Carriers-Adequacy of
Service, Equipment and FaCilities, 40 Fed. Reg. 30, 1:34 (1975).
51. For example, of the 31,975 buses engaged ill common carrier operations in January,
1926, 30,475 were operated over intrastate routes and only 1,500 over interstate routes; of the
2,308,805 passengers transported by bus in Minnesota in the first half of 1926, only 61,379 were
interstate passengers; and of the 99 certificates issued in 1926 by North Carolina bus operators,
only 17 were held by carriers engaged in interstate commerce. Motor Bus and Motor Truck
Operations, 140 I.c.c. 685, 698·99 (1928).
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Perhaps it would have been better if the States some 75 years ago
and the Congress 50 years ago had devised a system of economic
regulation permitting virtually unrestricted motor carrier entry. Even so, the
intercity bus industry has provided for 40 years, without government
subsidy, the most economical and efficient of public passengertransportation available.
In any event, we must come to grips sooner or later with the intrinsic
merits and demerits of limitations on motor carrier entry. The chief reason
given for requiring certificates of public convenience, citing the railroad
experience, was to prevent an oversupply of transportation. The second
most important reason advanced in the legislative history for controlling
entry was to establish regulatory equality as between unregulated interstate motor carriers of passengers and regulated passenger carriers,
both rail and motor. Equality of regulation as between rail and motor
carriers of passengers no longer exists since AMTRAK is not subject to the.
entry, rate, and finance provisions of the Interstate Commerce Act.
Equality of regulation as between intrastate and interstate motor carriers
was a sound objective in 1935 when the States were responsible for
regulating the vast majority of operations. Since intercity bus transportation is predominantly interstate today, it is reasonable to assume that
regulatory inequalities resulting from an easing of federal controls on entry
would be alleviated by state action or by appropriate language of preemption in the Federal statute.
Economic regulation, including control of entry, was also urged in the
interest of achieving the following objectives: prevention of destructive
and discriminatory pricing practice~i protection of the public against the
fraudulent or improvident issuance of carrier securities; the provision of
reasonably adequate service to passengers; and protection of both
passengers and the general public by requirements for liability insurance.
The legislative history of the Act implies that entry controls are required to
attain the foregoing objectives but fails to explain why. In fact, there is no
reason why regulations designed to achieve such objectives could not be
applied effectively to carriers who obtained a permit to operate in interstate commerce merely upon a showing of fitness and ability.
The one conclusive argument against removal of controls on entry by
motor carriers of passengers stems from their obligation to provide
service to thousands of small cities and towns and to vast rural areas
either without profit or at a loss, and from the fact that it would be
unconscionable either to permit new entrants to skim the cream of the
traffic or to authorize existing carriers to discontinue bus service to
thousands of communities having no other form of public transportation.
This justification for entry controls is alluded to in the legislative history but
not emphasized, probably because the service obligations of most motor
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carriers of passengers at that time were I)eing enforced in accordance
with the terms of certificates of public convenience and necessity issued
by the States.
The action of the 74th Congress in restricting entry into the business
of transporting passengers by bus does not differ essentially from the
action of the First Congress in restricting the right to transport mail
creating the post office. The difference is only one of degree since the
entry provisions of the Motor Carrier Act of 1935 are not designed to
foreclose all competition.
To date, no one has suggested unrestl'icted entry for motor carriers of
passengers, the unrestricted right of exit. and subsidization of intercity
bus service at places where discontinuance results from the unrestricted
rights of entry and exit. Such a position, however, is the one to which
advocates of free entry ultimately must corne. It would be grossly unfair to
permit new entrants to engage in "cream-skimming" while requiring
existing carriers to continue marginal or unprofitable service. It would not
be SOCially desirable or politically feasible to discontinue intercity bus
service to thousands of rural and small urban areas. Service to such
communities, in the absence of industry cross-subsidies, can be continued only by a large, new Federal subsicly program entailing at least as
much regulation as administration of exisiting controls on entry.
Finally, entry controls unquestionably benefit existing motor carriers
or passengers. The benefit, however, is offset by a bundle of regulatory
burdens. If the present degree of insulation against competition is
deemed undesirable, the quid pro quo :3hould be the modification or
repeal of burdensome economic regulation.
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Liability Insurance Coverage of Leased Trucks

FRANKLIN D. BREWE*

SCOPE

The collision of a truck with another vehicle, person or object raises
difficult issues of fact and liability. A lawyer who grapples with these issues
must sift through such doctrines as negligence, contributory negligence,
last clear chance, and failure to keep a proper lookout. This task is difficult
enough. But when the truck is leased, a new dimension is added. The
lawyer is no longer confronted with the sole issue of whether the truck
driver is liable. It must now be determined whether there is another party
upon whom the law will impose liability for the driver's negligence.
The rules of law that courts apply to determine which parties are liable
are called the "rules of allocation." Although this article examines these
rules of allocation, the primary focus is upon the conditions under which
the parties' insurance companies assume the liability. The scope of the
article is confined to liability losses arising from bodily injury and from
damage to the property of third parties. Consequently, there is no analysis
of loss allocation for damage to the leased vehicle itself. In addition, there
is no attempt to analyze liability for damage to cargo carried by the leased
vehicle. In other words, those losses normally covered by the cargo
liability, fire, theft, comprehensive, combined additional coverage and
collision coverages of an automobile insurance policy are not at issue.
Associate, Murphy, Griffen, and Dixon; Aurora, Illinois.
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Finally, this article is confined to the lease of trucks to property carriers for
hire, i.e., motor carriers which transpOl"t the property of others for
compensation.
I.

INTRODUCTION

In the last three decades, truck leasing has grown to such an extent
that by 1975, 800,000 trucks were leased or rented. 1 During this period,
the nature of truck leasing has varied in .accordance with the needs of the
truck lessee. Today, the most common types of truck leases include:
a) the lease of trucks (generally without drivers) from an equipment
leasing firm by the day, week, month or longer;
b) the long-term lease of one or more truckG with drivers from a contractor,
(when the lessor-contractor is also the drivE,r, such a contractor is called a
"bobtail," "broker," "owner-operator," "driver-owner" or "lessor-driver");
c) "trip leases," which include initial hau s, return or "back hauls" and
round trips; and
d) the most sophisitcated leasing arran!Jement, the equipment interchange or "interline" agreement.

As businessmen, the lessor and les~:ee of a truck are interested in
their costs of doing business. Of coume, neither the occurrence of
accidents nor the monetary liability for judgments arising therefrom can
be foreseen with any degree of precision. Therefore, the truck lessor and
lessee cannot estimate their future costs, and this inability hampers
business planning.
The lessor and lessee can, however, take out insurance to protect
them against liability claims. In so doing, their insurance premiums
become a cost of their operations. Thus, they change an uncertain future
cost of unknown amount into a present and known cost.
In order to arrange for appropriate insurance coverage, the lessor
and lessee must know the rules for allocating liability losses. These rules of
allocation allow the lessor and lessee to d3termine which of them may be
liable for injury to the person or property of third parties. On the other hand,
the insurance companies for the lessor and lessee must know the rules of
1. AUTOMOTIVE FLEET, March, 1975, at 23.
For a general work covering all aspects of the trucking industry, see C. TAFF, COMMER·
CIAL MOTOR TRANSPORTATION (4th ed. 1969): and fm a series of articles devoted to the
business and financial aspects of equipment leasing, see 1 ILl. L.F. (1962).
See also Annat., 17 A.L.R. 2d 1388 (1951): Ahlers, Lessor-Lessee Liability as Common
Carriers by Motor Vehicle, 22 INS. COUNSEL J. 162 (1955): Pause, Legal Liability for the
Operation of Leased Trucks, 1951 INS. L. J. 333: Spangenberg, Agency Problems in Motor
Carrier Cases, 6 CLEV.-MAR. L. REV. 130 (1951): Wes·: & Jones, What's in Favorofthe Lessor,
20 INS. COUNSEL J. 97 (1953): Sloan, Liability of Carriers for Independent Contractors'
Nealiaent Operation of Leased Motor Trucks, 43 IOWA L. REV. 531 (1958).
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allocation in order to charge a premium commensurate with the probability that the insurer may have to pay for such losses. And in a given case,
where a prospective insured will bear all of the liability, the insurer may
choose not to offer insurance at al1. 2
The common-law rules of such concepts as master-servant,3 independent contractor,4 and tort liability5 are sources of these rules of
allocation. Additional sources include the Interstate Commerce Commission's rules and regulations,6 the insurance policies covering the lessee
and lessor,7 and the lease. s
In applying the rules of allocation, there are essentially five parties
upon whom the courts may impose liability: the driver (whose negligence
must be established if any of the parties is to be held liable), the lessor
(who may be the driver if a bobtail lease is involved), the lessor's insurer,
the lessee property carrier, and the lessee's insurer. Of course, the
peculiar facts of a case may present additional parties for shouldering the
liability such as sublessees, shippers, truck manufacturers, and retailers.
II.

THE STANDARD INSURING AGREEMENT

Unlike the fire insurance field, there is no statutorily-required liability
insurance contract. Nevertheless, an insuring agreement similar to the
following is found in every insurance policy providing automobile liability
coverage:
The Company will pay on behalf of the insured all sums which the
insured shall become legally obligated to pay as damages because of
Coverage C. bodily injury or
Coverage D. property damage
to which this insurance applies, caused by occurrence and ariSing out of
the ownership, maintenance or use, including loading and unloading of
any automobile . . . . 9
2. D. BICKELHAUPT. GENERAL INSURANCE 11-13 (9th ed. 1946). See generally, R. MEHR &
E. CAMMACK, PRINCIPLES OF INSURANCE (5th ed. 1972).
3. Transport Ins. Co. v. Mfrs. Cas. Ins. Co., 226 F. Supp. 251 (E.o. Ark. 1964).
4. Costello v. Smith, 179 F.2d 715 (2nd Cir. 1950).
5. Louis v. Youngren, 12 III. App. 2d 198, 138 N.E.2d 696 (1956).
6. 49 C.F.R. §§ 1057.1-1057.6. See Mellon National Bank & Trust Co. v. Sophie
Lines, Inc., 289 F.2d 473 (3rd Cir. 1961). For a note bearing on the applicabilityofthe ICC's
rules, see Note, Motor Transportation: Leasing of Drivers and Equipment-Private or
For-hire Carriage? 26 RUTGERS L. REV. 111 (1972).
7. Travelers Ins. Co. v. Sindle, 186 F. Supp. 8 (W.o. Ark. 1960).
8. Brown v. Park Transp. Co., 382 S.w.2d 467 (Mo. App. 1964). See generally,
Annot., 43 A.L.R.3d 1283 (1972).
9. Comprehensive Automobile Liability Insurance Coverage Part, GLA-A-1 013 (Ed.
1-73). At the outset, it should be noted that many of the cases cited in this paper do not
involve construction of liability insurance provisions. They are, nevertheless, relevant to the
issues of liability insurance coverage. As the insuring agreement cited above indicates, a
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LIABILITY OF LESSOR

Given the framework provided by the insuring agreement just quoted,
we turn to a brief survey of cases imposinn liability upon the truck lessor.
At common law, the lessor is liable when 11e is deemed an independent
contractor 10 or when he is the master of the leased vehicle's operator. 11
In practical terms, the right to control is determinative under both the
independent contractor and respondeat superior concepts. If the lessor
retains the right of control over the driver, the lessor is liable.

A.

JOINT LIABILITY WITH THE LESSEE

The lessor and lessee may both be liable. For example, the lessor and
lessee are liable when they have retained joint right of control over the
negligent driver.12 Moreover, when the lessee is liable under ICC regulations, 13 the lessor may be liable if he joins with the lessee in ignoring safety
finding of legal liability on the part of the insured com,titutes a precondition for application of
a liability insurance policy. Hence, a case that merely imposes liability on the lessee or
lessor, as opposed to construing a policy provision, is highly relevant to the liability
insurance field. Once the insured lessee or lessor is fJund liable, then the question arises as
to whether the lessor's or lessee's liability policy will cover the loss.
10. Louis v. Youngren, 12 III. App. 2d 198, 1~18 N.E.2d 696 (1956). The lessor is an
independent contractor when it retains the right to control the details of the work to be
performed.
11. See generally Annot., 17 A.L.R. 2d 1388 (1951).
The courts have regularly stated that the attributes of the master-servant relationship which ,must be present, either singly or in combination, if either the lessor or
lessee of a motor vehicle or machine is to be held the master of, and liable, under
the doctrine of respondeat superior, for the acts of, an operator furnished to the
lessee in connection with the lease, include these: the right to select the operator;
the right to discharge the operator (and this is niven especially great weight); the
right to supervise and direct, not merely the work to be done, but the method by
which it should be done; and the manner in which the operator is paid, whether by
the lessor directly, by the lessee indirectly through the lessor (the former compensating the latter for the operator's wages), or by the lessee directly. Id. at 1395.
Foe cases holding the lessor liable as the master of the leased vehicle's operator, see
Allstate Ins. Co v. Liberty Mut. Ins. Co., 368 F.2d 121 (3rd Cir. 1966) (lessor ordered driver to
return to terminal after completing delivery for lessee); Transport Ins. Co. v. Manufacturers
Cas. Ins. Co., 226 F. Supp. 251 (ED. Ark. 1964) (lessor exerCised supervisory control over
the driver and paid his wages); E.T. & W.N.C. Transp. Co. v. Virginia Sur. Co., 129 F. Supp.
305 (E.D. Tenn. 1955), aft'd, 219 F.2d 919 (6th CiL 1955) (lessor exercised exclusive
supervision of the vehicle's operation, hired and paid the driver, paid all expenses, and
operated the truck himself most of the time); Hodgeil v. Johnson, 52 F. Supp. 488 (WD.Va.
1943) (lessor paid, hired and fired drivers, and exercised eXclusive right to supervise the
methods, means, time and routes of hauls); Smith v Massachusetts Bonding and Ins. Co.,
142 N.E.2d 307 (Ohio Comm. Pleas 1957)(lessor im:tructed driver to leave lessee's loaded
trailer and reverse directions to effect repairs).
12. Vance Trucking Co. v. Canal Ins. Co., 249 F. Supp. 33 (S.C. 1966), aft'd, 395 F.2d
391, cert. denied393 U.S. 841 (1966); Lindenmuty v. Steffy, 173 Pa.Super. 509, 98 A.2d 242
(1953).
13. See 49 C.F.R. §1057 (1975).
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regulations while appearing to comply with ICC requirements 14 or if he is
found to have "practical control" over the truck's driver.15 Liability may
also be imposed on the lessor if he is found to be an independent
contractor 16 or if the applicable state law contains an owner's liability
statute. 17
B.

'BOBTAIL' LEASES

One variety of truck lease worth particular note is the one-man
"bobtail" lease, where the lessor and driver are one and th.e same. The
term "bobtail" refers to a tractor return from a haul without a trailer"bobtailing" or "deadheading." Hence, the insurance policy that covers
such a contractor under lease is referred to as "bobtail" or "deadhead"
coverage, since it was originally intended to provide coverage for the
bobtail operator when returning empty from a haul. 17a The peculiarity of the
owner and driver being the same person gave rise to the nomenclature
of "driver-owner,"18 "owner-operator,"19 "lessor-operator,"2o and
"lessor-driver. "21
.
The bobtail lease is generally long-term 22 and usually provides forthe
lessor's compensation in terms of a percentage of the gross freight
revenues generated by the use of the tractor. 23 Although the nature of
bobtail leasing may suggest a small-scale aspect of truck leasing, several
of the largest truck lines procure all or almost all of their power equipment
through this means. Whether or not subject to the ICC's regulations
regarding identification,24 a tractor under a long-term bobtail lease is
usually marked with the same color scheme and decals as regular,
14. Carriers Ins. Exch. v. Truck Ins. Exch .. 310 F.2d 653 (4th CiL 1962).
15. Simmons v. King, 478 F.2d 857 (5th Cir. 1973).
16. Continental Cas. Co. v. Am. Fidelity & Cas. Co, 159 F. Supp. 311 (SO III. 1958).
17. Citizen's Mut. Auto. Ins. Co. v. Fireman's Fund Ins. Co., 234 F. Supp. 931 (W.D.
Mich. 1964). Such statuies are measures "adopted by the legislature to promote public safety by
holding automobile owners accountable for certain negligent acts of the persons to whom they
entrust their automobiles." Id. at 935. See also Annot., 61 ALR. 724 (1929); Sloan, supra note 1,
at 550-51.
17a. Ayers v. Kidney, 333 F.2d 812,813 (6th CiL 1964).
18. American Transit Lines v. Smith, 246 F.2d 86 (6th Cir. 1957).
19. Felbrant v. Able, 80 N.J.Super. 587, 194 A2d 491 (1963).
20. Cox v. Bond Transp. Inc, 53 N.J. 186,249 A2d 579 (1969).
21. Hartford Acc. & Indem. Co. v. Allstate Ins. Co., 50 Ohio App. 2d 287, 215 N.E.2d
416 (1966).
22. See, Freed v. Travelers, 300 F.2d 395 (7th Cir. 1962) (one year); Carriers Ins. Co.
v. Griffie, 357 F. Supp. 441 (WO. Penn. 1973)(3 years); Alford v. Major, 314 F. Supp. 979
(N.D. Ind. 1970) (one year); Hartford Acc. & Indem. Co. v. Allstate Ins. Co., 5 Ohio App2d
287,215 N.E.2d 416 (1966) (one year).
23. Wellman v. Liberty Mut. Ins. Co., 496 F.2d 131 (8th Cir. 1974) (75%); Hodges v.
Johnson, 52 F. Supp. 488 (W.D. Va. 1943) (80%).
24. 49 CFR. §§ 1058.1-1058.6 (1975).
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company-owned equipment. Furthermore, the lease frequently provides
that the lessor is responsible for securing bobtail or deadhead liability
coverage in addition to material damage coverages (collision, fire, theft,
and combined additional coverage or comprehensive).25
With reference to the bobtail operator's liability, the lessor will be
liable whenever the driver is negligent since the lessor and driver are one
and the same. As the court indicated in Hartford Accident &Indemnity Co.
v. Allstate Insurance CO.,26 the lessor-driver of a tractor could be found
personally liable to third persons for his own negligence whether he was
the servant or agent of the lessee, or an independent contractor and
regardless of whether the tractor was being used in the business of the
lessee.

C.

SUMMAf1Y

In general, the lessor is liable when he retains the right of control over
the driver, when he violates ICC safety regulations, when the applicable
state law contains an owner's liability statute, or when the lessor is also the
driver. As might be expected, the most frequent reason for imposing
liability upon the lessor is the finding that the lessor retained the right of
control over the negligent driver. Given the need for predictability by the
parties to a truck lease, as well as by the parties' insurers and the public, it
see'ms unfortu~ate that so weighty an issue as public liability should turn
on so artificial a concept as "control." By avoiding the attempt to squeeze
a variety of factual situations into the artificial pigeonhole of "control," the
statutory proposal outlined in the conclusion of this article would be more
practical.
IV.

LIABILITY OF THE LESSOR'S INSURER

In the previously discussed standard insuring agreement, the insurer
promises to respond when the insured is found legally liable. As a general
rule the insurer is liable up to its policy limits for the liability of its' insured.
The breadth of this insuring agreement is narrowed by several
exclusions. One of these, the "lease exclusion," is primarily designed to
exclude liability when the insured lessor has relinquished control of the
insured vehicle to another party.27
25. American Fidelity and Cas. Co. v. Simmons, 153 F. Supp. 658, 660 (MD. N.C.
1957), aft 'd. 253 F.2d 634 (4th Cir. 1958) (leS!lor responsible for material damage
coverage).
26. 5 Ohio App.2d 287,215 N.E.2d 416 (19136).
27. For specific forrT)ulations of this exclusion, see American Indem. Co. v. Richland
Oil Co., 273 F. Supp. 702 (D.S.C. 1967) (coverage excluded while vehicle is "subject to any
lease, contract of hire, bailment, rental agreement or other similar contract or agreement
either written or oral, express or implied . . . . "); E.T. & W.N.C. Transp. Co. v. Virginia Sur.
Cp., 129 F. Supp. 305 (ED. Tenn. 1955) (liability insurance "does not apply in the event that
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Whether the use of the leased vehicle falls within the purview of an
exclusion such as the lease exclusion depends upon the special facts of
each case. 28 It has been held that the operation of the lease exclusion is
confined to rentals that are "commercial in nature,"29 e.g., if a lessor went
on vacation, and left his truck with a friend for safekeeping and the friend's
incidental use, for which the friend paid the lessor $10 a week, the insurer
of coverage would remain in effect. 3o
Of course, the lease exclusion relieves the insurer of liability
whenever the insured is plainly operating under a lease. For example, the
insurer is not liable when the leased tractor is pulling one of the lessee's
trailers loaded with merchandise destined for one of the lessee's patrons. 31 Similarly, the lessor's insurance does not apply when the leased
tractor is en route to pick up a load of cargo at the lessee's direction. 32

A.

MAINTENANCE OF THE LEASED VEHICLE

One of the recurring fact situations involves an accident occurring
when the leased tractor is en route for servicing. In analyzing a maintethe named insured shall rent, hire or lease any automobile, truck, or tractor and trailer
described in or covered by the policy to any other person, firm or corporation . . . . ");
Protective Ins. Co. v. Dart Transit Co., 293 Minn. 402,197 N.w.2d 668 (1972)("No coverage
is granted if the equipment is operating under orders of any trucking company."); Brun v.
George W Brown, Inc., 289 N.Y.S.2d 722 (Sup. Ct. 1968) (coverage excluded "while the
automobile is being used in the business of any person or organization to whom the
automobile is rented . . . . "); Overly v. American Fidelity & Cas. Co., 184 N.E.2d 925 (Ohio
Ct. App. 1961) ("The insurance does not apply while the automobile is being used in the
business of any person, or organization, to whom the automobile is rented.").
Employing the same kind of terminology developed in E. PATIERSON, ESSENTIALS OF
INSURANCE LAw (1935), an early case construed a provision that the insured vehicle would
not be rented to others as a "promissory warranty." Neilson v. American Mut. Liab.lns. Co.,
111 N.J. 345, 168 A. 436 (Ct. Err. & App. 1933). Modern cases have treated the provision as
simply an exclusion that narrows the insuring agreement. See e.g., Protective Ins. Co. v.
Dart Transit Co., supra. The result is the same under either approach. But a case could turn
on the construction of the provision as a "warranty" or "exclusion" if a state were to enact a
statute making warranties ineffective as an insurer's defense to direct actions by iniured
third parties who have secured a judgment against the insured.
28. Ocean Accident & Guaranty Corp. v. Myers, 22 F. Supp. 450 (M.D. N.C. 1938),
aft'd, 99 F.2d 485 (4th Cir. 1938).
29. Christensen v. State Farm Mut. Auto. Ins. Co., 52 Haw. 80, 470 P.2d 521 (1970)
(construing an exclusion which read "while the owned automobile is rented or leased to
others by the insured.. .").
30. Id. 470 P.2d at 527. It should be noted that the Christensen case involved an
automobile rather than a truck. But a case involving the hiring of a car may well serve as
precedent for a case involving the hiring of a truck. Annot., 17 A.L.R.2d 1388, 1393 (1951).
31. Travelers Ins. Co. v. Sindle, i 86 F. Supp. 8 (W.o. Ark. 1960); Brun v. George W
Brown, Inc., 289 N.Y.S.2d 722 (Sup. Ct. 1968) (under the exclusion in both cases, the
insurer was not liable while the vehicle was "being used in the business of any person or
organization to whom the automobile is rented . . . . ").
32. Johnson v. Angerer, 160 Ohio App.2d 16, 240 N.E.2d 891 (1968) ("insurance did
not apply while vehicle was being used in the business of any person or organization to
whom the vehicle was rented.. .").
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nance case, the courts consider the lease and the wording of the
particular lease exclusion, but the cases turn on' which party has control
over the vehicle. If the lessor has control atthe time of the loss, the lessor's
insurer is generally liable. 33

B.

THE EQUIPMENT LESSOR

The case of Keithan v. Massachusetts Bonding and Insurance CO. 34
points up some basic distinctions between the contractor-type lessor and
the equipment lessor. The equipment lessor's interest centers in the
equipment itself rather than the service offered by the equipment and its
operator. As was true in Keithan, the equipment lessor generally contracts
to furnish a substitute unit to the less'ge for any leased equipment
temporarily out of service. Moreover, the, equipment lessor usually services the leased vehicles in his own facility. The equipment lessor is
geared to provide rentals on a daily, wgekly or monthly basis without
drivers. On the other hand, a lease contract is generally long-term with
drivers furnished.
In Keithan, an accident occurred while one of the equipment lessor's
mechanics was returning a crippled tractor to the garage for repairs. The
33. In Carriers Ins. Co. v. Griffie, 357 F. Supp. 441 (W.o. Pa. 1973), a bobtail operator
was directed by the lessee-carrier to proceed to a garage for inspection prior to picking up a
load. While at the station, the bobtail operator injured the plaintiff. Since at the time of loss
the bobtail., (1) was bearing the carrier's name and ICC number, (2) was at the garage
selected by the carrier under the carrier's directions, and (3) was operating under a
three-year lease which provided that during its continuance, "vehicles shall be in the
exclusive possession, use and control" of the le:;see carrier, the insurer of the bobtail
operator was relieved of liability.
In a case where the lessor's driver left the lessee's prescribed route in order to effect repairs,
the Ohio Court of Common Pleas held that as between the liability pOlicies of the lessee
carrier and the lessor, the lessor's policy must respond for damages. Smith v. Massachusetts Bonding and Ins. Co., 142 N.E.2d 307 (OhioComm. Pleas 1957). The lessor had
trip-leased to the carrier for a single load of steel. When the truck broke down, the lessor
instructed his driver to leave the carrier's loaded trailer, reverse directions and effect
repairs. The lessor was liable since his driver had made a clear and complete deviation from
the scope of the lessee's business. The lessor's im;urance policy in this case (as well as in
Griffie, supra) excluded liability "while the automobile is being used in the business of any
person or organization to whom automobile is rented."
The bobtail operator's policy in Protective Ins. v. Dart Transit Co., 293 Minn. 402,197
NW.2d 668 (1972), on the other hand, contained th,ltollowing exclusion: "No coverage is
granted if the equipment is operating under orders of any trucking company." The insured
bobtail operator had collided with another vehicle while en route to a garage for repairs. The
Minnesota Supreme Court held that the bobtail operator's policy covered the loss. The
bobtail operator's insurer argued that since the lease imposed a duty to maintain upon the
lessee, the lessor was necessarily operating under the lessee's "orders." The court strictly
construed the above-quoted exclusion and reject9d the argument.
34. 159 Conn. 128, 267 A.2d 660 (1970).
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court held that the lessor's policy, which did not apply while vehicles were
rented or leased to others, covered the lessor's employee as an insured.
In a case applying Texas law,35 the Tenth Circuit Court of Appeals
faced an equipment lessor which had leased a truck to a firm named
Sonoco Products Company. The policy covering the equipment lessor
contained the common provision that insurance would not apply "while
the automobile is used as a public or livery conveyance. "36 This clause
has generally been construed to exclude the insurer's liability when the
vehicle is used indiscriminately to haul members of the public for a
consideration, but the Tenth Circuit construed the provision as excluding
the insurer's liability while the vehicle was leased. 37 The court noted that
under Texas law, "the car rental business was essentially the same as the
old livery stable where horses and vehicles were kept for hire."38

C.

LESSOR HAULING FOR HIMSELF

Ayers v. Kidney39 is a case construing the most restrictive of the lease
exclusions. When the owner-operator in Ayers purchased his liability

policy, he was engaged primarily in leasing his vehicle under contract.
Accordingly, the lessor's insurer issued him a bobtail policy with liability
excluded "while the automobile or any trailer attached thereto is used to
carry property in any business. "40 At the time of the loss, the insured was
hauling coal in conjunction with his own business. Under a rigid construction of a harsh exclusion, the Sixth Circuit Court of Appeals held that the
above-quoted exclusion relieved the lessor's insurer of liability.

D.

TRIP LEASES

The trip lease situation raises a new element. In the contractor or
equipment lease, the lessor is usually not a property carrier for hire. But in
the trip lease situation, the lessor is often a motor carrier that has its own
35. Sonoco Products Co. v. Travelers Indem. Co., 315 F.2d 126 (10th Cir. 1963).
36. Id. at 128.
37. Smith v. Stonewall Cas. Co., 212 Va. 765, 188S.E.2d 82 (1972); American Fidelity
Fire Ins. Co. v. Pardo, 32 App. Div.2d 536, 299 N.Y.S.2d 521 (1969).
38. Sonoco Products Co. v. Travelers Indem. Co., 315 F.2d. 126,128 (10th Cir. 1963). This
line of Texas authority belongs in the days of the horse and buggy and should be overruled. First,
the plain language of the quoted policy provision does not exclude the normal lease and rental of
vehicles. Consequently, the insured is misled as to the extent of coverage afforded by his policy.
Second, the plight of the lessor who has been able to persuade his insurer to eliminate the lease
exclusion from his policy should be considered. He quite reasonably assumes that he is now
covered while leased. But in the event of an accident, he may find his insurer denying coverage
on the strength of the above-quoted exclusion, which appears in virtually all automobile liability
insurance policies. Thus, there is no reason to continue such a construction of the exclusion.
39. 333 F.2d 812 (6th Cir. 1964).
40. Id. at 813. Heretofore, the lease exclusions encountered did not relieve the insurer of
liability while the lessor hauled on his own, as opposed to hauling "for hire."

HeinOnline -- 8 Transp. L.J. 115 1976

116

Transportation Law Journal

[Vol. 8

state or ICC permit to operate as a property carrier for hire. If not subject to
ICC regulation, the trip lease may be exactly that-a lease for a single trip.
The utility of such a lease stems from the fact that "deadheading" or "dead
hauls" are eliminated. A "dead haul," of course, is the unprofitable
situation where the property carrier has Iinl3d up a load for only one leg or a
round trip and must return empty.41
Generally, the same rules of law that ';;Iovern the contractor or equip~
ment lease also govern the trip lease situation. But, the ICC has imposed a
number of restrictions on the practice of trip leasing. Most importantly, the
ICC requires leases to be of a minimum duration of thirty days42 and
requires lessees to assume complete rE!sponsibility for the equipment
during the lease term.43 Lessee-carriers have attempted to avoid the
substance of this provision by executing a thirty-day lease whereby the
lessee assumes responsibility for the leased vehicle only while cargo is
actually being hauled. Such a lease is void, 'however, since in effect it
contemplates the kind of one-way lease prohibited by the substantive
requirements of the ICC regulations. 44
The interaction of trip leasing with the lease exclusion was examined
in Prickett v. Hawkeye-Security Insuranm CO.4S The issue presented by
the case was whether a loss occurring while the tractor was trip-leased
was covered by the lessor's liability policy. Although the precise wording
of the exclusion is not set out in the opinion, "[t]he substance of the
endorsement was that the insurance should not inure directly or indirectly
to the benefit of any lessee or bailee, or his employees or agents . . . . "46
The court held that the policy provision did not excuse the insurer from
liability since it did not mention in express language a trip lease or trip
lease arrangement.

E.

SUMMAfW

Generally, the lease exclusion in the lessor's insurance policy
excludes coverage whenever the lessor relinquishes control of the
insured vehicle by renting to another party. The reason for this is that
insurers tend to exclude coverage of those aspects of a risk that are either
41. For further information about trip leasing, see American Trucking Ass'n. v. United
States, 344 U.S. 298 (1952), and HOUSE COMM. ON I.'JTERSTATE AND FOREIGN COMMERCE, MOTOR
CARRIERS-TRIPLEASING, H. R. REP. No. 2425, 84th Cong., 2d Sess., reprinted in [1956) U.S. CODE
CONGo & AD. NEWS 43Q4.
42. 49 C.F.R. §1057.4(a)(3)(1967).
43. 49 C.F.R. §1057.4(a)(4)(1967).
44. Duke V. Thomas, 343 SW.2d 656 (Sl. Louis CI. App. 1961) (consequently, the lessee
motor carrier had control over the lessor-driver on the empty return trip and was liable for a loss
occurring during the return trip).
45. 282 F.2d 294 (10th Cir. 1960).
46. Id. at 301.
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unknown or that present too great an exposure· to loss. As an example,
consider a truck owner who hauls groceries fifty miles from a warehouse to
the truck owner's grocery store. The truck owner's insurer knows the
nature of its risk and can charge the truck owner a premium with some
degree of confidence that the premium is commensurate with the exposure. But if the same truck owner also held his truck out for lease, then the
insured vehicle could be used for hauling explosives one day, a flammable cargo the next day, and so on. Unless the insurer excludes such
indiscriminate rental, thus forcing an insured to report variations from the
originally reported usage of the vehicle, the insurer may end up underwriting exposures which it had no desire to cover.

V.

THE LESSEE'S LIABILITY

Consistent with the common law principles governing liability of the
lessor, the lessee is liable at common law when it has the right to control
the driver of the leased vehicle. 47 Liability may be imposed upon the
lessee because of provisions in the lease agreement. 48 Moreover, where
lessor motor carrier trip leases to a lessee carrier, both carriers may be
jointly and severally liable under a joint enterprise theory.49
In an effort to insulate itself from liability, the lessee often asserts the
defense that the lessor is an independent contractor. 50 Under the doctrine
of respondeat superior, it is axiomatic that an employer is not liable for the
negligence of an independent contractor. 51
If however, the lessee is required to have a state or ICC permit. liability

a

47. Braden v. Turner, 284 F. Supp. 379 (E.D. Tenn. 1968) (applying Tennessee law): Iowa
National Mut. Ins. Co. v. Coltrain, 143 F. Supp. 87 (M.D. N.C. 1956): American Fidelity & Cas. Co.
v. Johnson, 336 S.w.2d 351 (Ky. 1960) (lessee's agent gave instructions to driver and lease
placed direction and control of truck under lessee): Tindall v. Perry, 283 S.w.2d 700 (Ky. 1955)
(lessee had the actual and potential control of lessor's truck and driver).
48. Beers v. Indianapolis Forwarding Co., 43111. App, 2d 303, 193 N.E.2d 473 (1963)(lessee
contracted to accept full responsibility. This provision made lessee liable even when its hired
driver had swapped trailers so that lessee's driver was no longer pulling lessee's trailer):
American Fidelity & Cas. Co. v. Johnson, 336 S.w.2d 351 (Ky. 1960) (lease placed direction and
control of truck under lessee): Brown v. Park Transp. Co., 382 S.w.2d 467 (Mo.App. 1964)(lessee
solely liable since it had failed to purchase insurance in violation of lease agreement).
At first glanC:e, it is surprising that there are not more cases holding the lessee liable because
of its contractual obligations under the lease. Practical considerations explain this dearth of
cases. In the typical truck lease, the lessee is in a position to proffer its own form lease on a
"take-it-or-Ieave-it" basis. Consequently, few leases contain a provision under which the lessee
agrees to assume liability. When the lease does playa determinative role in a case, it is usually a
situation where the lessor has agreed to indemnify or hold the lessee harmless.
49. Werner Transp. Co. v. Dealers Transport Co., 102 F. Supp. 670 (D. Minn. 1951), aft'd,
203 F.2d 549 (8th Cir. 1953), discussed in Annot., 34 A.1.R.2d 1121 (1954).
50. Venuto v. Robinson, 118 F.2d 679 (3rd Cir. 1941).
51. Costello v. Smith, 179 F.2d 715 (2nd Cir. 1950): Hodges v. Johnson, 52 F. Supp. 488,
490 (W.D.Va. 1943).
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is imposed upon a lessee even if the lessor is an independent contractor. 52 An individual or a corporation carryinn on an activity for which the law
requires a franchise granted by public authority and which involves an
unreasonable risk of harm to others, is subject to liability for physical harm
caused by the activity.53 Naturally, the leased vehicle's driver must be
operating within the scope of his employment. 54
B.

LESSEE'S LIABILITY UNDER THE

ICC

Pursuant to 49 U.S.C. § 304 (1970), the ICC adopted a regulation
requiring an ICC-authorized carrier and the leased unit's owner to execute
a written contract 55 which "[s]hall providE! for the exclusive possession,
control, and use of the equipment, and for the complete assumption of
responsibility in respect thereto, by the lessee for the duration of said
contract, lease or other arrangement. ... "56 Of course, the regulation's
requirement cannot be altered by the lease. 57
In construing this regulation, the courts have stressed an intent to
protect the public,58 prevent accidents, al1dprovide financially responsible defendants. Courts have also noted an intent to ensure that interstate
operations would be supervised directly by persons familiar with federal
safety regulations and amenable to the ICC's jurisdiction,59 and put the
use and operation of leased vehicles on a parity with equipment ownedby
the authorized carrier and operated by its own employees. 6o Furthermore,
the regulation eliminates the independent contractor concept from lease
arrangements61 and, in effect, makes the leased unit's driver a statutory
52. RESTATEMENT (SECOND) OF TORTS §428 (1965).
53. Gudgel v. Southern Shippers, Inc., 387 F.2d 723 (7th Cir. 1967): Kaplan Trucking Co. v.
Lavine, 253 F.2d 254 (6th Cir. 1958): War Emergency Co-op. Ass'n. v. Widenhouse, 169 F.2d 403
(4th Cir. 1948): Venuto v. Robinson, 118 F.2d 679 (3rd Cir. 1941): Griffith V. George Transfer and
Rigging, Inc., 201 S.E.2d 281 (Sup.Ct.App. W.Va. 19;'3).
54. Kaplan Trucking Company V. Lavine, 253 F.:~d 254 (6th Cir. 1958), Griffith V. George
Transfer and Rigging, Inc., 201 S.E.2d 281 (Sup.Ct App. W.Va. 1973}(court sustained jury
determination that lessor taking leased tractor home for repairs was within scope of employment): Louis V. Youngren, Jr., 12 III.App.2d 198, 138 :\J.E.2d 696 (1956) (substantial deviation
from scope of employment did not exist even though less occurred away from most direct route
suggested by lessee).
55. 49 C.F.R. § 1057.4(a)(2} (1975). For a history of the ICC's rules covering truck leasing,
see Christian V. United States, 152 F. Supp. 561 (D.Md. 1957).
56. 49 C.F.R. § 1057.4(a)(4} (1975)
57. Vance Trucking CO. V. Canal Ins. Co., 249 F. Supp. 33 (D. S.C.) aft'd, 395 F.2d 391, cert.
denied, 393 U.S. 841 (1961) (omission of provision from lease does not excuse lessee of liability
for the negligent driver): Duke V. Thomas, 343 S.w.2d 656 (St. Louis Ct. App. 1961 )(Iessee liable
even though iease provides for the lessor's assumption of control after delivering the cargo).
58. COX V. Bond Transportation, Inc., 53 N.J. 186,249 A.2d 579 (1969).
59. Alford V. Major, 314 F. Supp. 979 (N.D. Ind. 1970).
60: Brannaker V. Transamerican Freight Lines, IIlC., 428 S.w.2d 524 (Mo. 1968).
61. Proctor V. Colonial Refrigerated Transportation, Inc., 494 F.2d 89 (4th Cir. 1974).
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employee of the lessee. 62
As Judge Francis of the New Jersey Supreme Court held in the
leading case of Cox v. Bond Transportation, Inc.:
The statute, 49 U.s.C. § 304(e) and the regulations based thereon, when
applicable, eliminate the common law distinction between an independent
contractor and an employee. They create a type of statutory employment
under which the franchised carrier becomes responsible for the negligence
of the owner-operator at least when he is engaged in the activities of the
carrier. In view of the public policy expressed by the regulations it can be
argued persuasively that even when owner-operated equipment is leased
by a carrier, the exclusive possession, control and use thereof, and
"complete" assumption of responsibility imposed on the carrier for the
"duration" of the lease, subjects it to liability for the lessor's negligent
operation so long as the lessor is on the public highway with the permission
of the carrier. 63

Despite this seemingly cautious approach, Judge Francis and others
have been liberal in imposing liability upon the lessee, even in cases
where the leased vehicle was being operated for the personal use of the
lessor's driver. 64 And some courts have gone so far as to hold that when an
ICC lessee has relinquished control of the leased unit, the lessee is still
liable until it has both removed its identifying markings and decals from
the leased unit65 and obtained a receipt for the equipment. 66

C.

L,AB,LITY UNDER INTERLINE AND INTERCHANGE AGREEMENTS

In Gilbertville Trucking Co. v. United States, 67 the U.S. Supreme Court
outlined the nature of and distinctions between "interlining" and
"interchanging":
"Interlining" is the practice whereby a carrier, whose certificated routes do
not reach the shipment destination, transfers the shipment to another
carrier for delivery. "Interchanging" is a form of interlining whereby the two
interlining carriers switch trailers .at the point of transfer. An interchange is
most common where the shipment involves a truckload quantity, and the
62. Cox v. Bond Transportation. Inc., 53 N.J. 186,249 A.2d 579 (1969), cert. denied 395
U.s. 935.
63. Id. 53 N.J. at _ ,249 A.2d at 589.
64. Id. See generally Felbrant v. Able, 80 N.J. Super. 587, 194 A.2d 491 (1963) (driver "off
further service" to attend ailing wife). But see Schmid bauer v. Baltimore & Pittsburgh Motor Exp.
Co., 228 Md. 637, 181 A.2d 325 (1962) (lessee not liable where owner-operator, between
interstate movements, was returning from movie to bunk room).
65. Mellon Nat'l. Bank and Trust Co. v. Sophie Lines, Inc., 289 F.2d 473 (3d Cir. 1961 )(The
lessee is liable even if it had instructed the driver to remove the decals.); Leota v. Plessinger, 8
N.Y.2d 449, 171 N.E. 2d 454, 209 N.Y.S.2d 304 (1960).
66. Mellon National Bank & Trust Co. v. Sophie Lines, Inc., 289 F.2d 473 (3d Cir. 1961). The
receipt required is provided for in 49 C.F.R. § 1057.4(b) (196.7)
67. 371 U.S. 115, 121 (1962). See also C. TAFF, COMMERCIAL MOTOR TRANSPORTATION,
219-221 (4th ed. 1969).
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exchange of trailers obviates the necessity of unloading the shipment from
the trailer of the transferor and loading it on the trailer of the transferee. The
trailer taken in exchange for the shipment-trailer may be either empty or
loaded with an interline shipment in the other direction. A further form of
interlining involves the use of a trip-lease for the transferee's leg of the
journey. There the shipment-trailer is taken bV the transferee, but no trailer is
given in exchange; instead the transferor will lease the shipment-trailer to
the transferee for the completion of the trip.

Eq ui pment interchanges are often difficu It to d isti ngu ish from tri pleases. 68
When the ICC regulations are applicable, the distinction is crucial. If a
court finds the arrangement to be a trip lease, liability of 'the parties is
governed by 49 C.F.R. §1057.4 and the lessee will probably be held
liable. 69 But if the arrangement is viewed as an equipment interchange,
the governing ICC regulation is 49 C.F.11. §1057.5. 70 Since 49 C.F.R.
§1057.5 does not contain a proVision making the lessee completely
responsible, the case result is dictated under common law principles. 71

D.

SUMMARY

In considering the liability of the lessee, the rules of allocation applied
by the courts seem needlessly complex. As an illustration, consider the
following hypothetical case. First, an accident victim sues a lessee on the
theory that the lessee had the right of control over the negligent contractor.
The. accident" victim asserts that even so, the lessee is liable under
Restatement of Torts §428. The lessee contends that §428 should not be
applied because the case is governed by the ICC regulations. Further
disputes could revolve around whether thEllessee was subject to the ICC
regulations and if so, whether he had relinquished control to the lessor,
removed his decals or received a receipt for the leased vehicle. Such a
convoluted framework for solving the simple problem of who should
compensate the accident victim should be replaced by a rule of joint and
several liability such as is proposed in the conclusion to this article.

VI.

LIABILITY OF THE LESSI::E'S INSURER

Insurance companies have, at various times, adopted conventions
which are designed to simplify resolution of liability questions and thus
68. Compare Simmons v. King, 478 F.2d 857 (5th Cir. 1973)(trip lease) with Watkins Motor
Lines, Inc. v. Zero Refrigerated Lines, 381 F. Supp. 3'53 (N.D. III. 1974)(interchange).
69. Simmons v. King, 478 F.2d 827 (5th Cir. 19i'3).
70. Watkins Motor Lines, Inc. v. Zero Refrigeratecl Lines, 381 F. Supp. 363 (N.D. III. 1974).
71. Id. (lessor liable by virtue of its lease agreement to indemnify the lessee). Accord, Aetna
Insurance Company v. Newton, 456 F.2d 655 (3rd Cif. 1(72) (the court referred to the lessor as the
"initiating carrier" and the lessee as the "receiving carrier"); and SI. Louis Fire & Marine Ins. Co. v.
Aetna Ins. Co., 283 F. Supp. 40 (S.D. w. Va. 1968) (lessor and lessee held jointly liable by the
state trial court).
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eliminate costly litigation. Rule 29 is such a convention. Under Rule 29
many insurance companies agreed that the lessee's insurer should have
primary coverage. If one of the insurers is not a signatory to the convention, however, then resort to customary settlement methods is required. 72
In contrast to truck lessors, many of which are individuals owning a
few trucks, lessee motor carriers generally operate large fleets. Due in
part to the premises liability hazards generated by the truck terminals
necessary for dispatching, servicing and storing fleet vehicles, fleets have
greater liability exposures. Accordingly, the lessee carriers usually purchase more inclusive policies such as the comprehensive general liability
policy (with automobile liability coverage included or purchased separately), the gross receipts policy, or the retrospective rating policy.
Given the uncertainty and complexity of the law governing truck
leasing, one wonders why the lessee doesn't resolve this problem by
naming the lessor and its drivers as additional insureds under its liability
policy. There are, however, practical considerations that militate against
this solution. First, the lessee's insurer is reluctant to accept an additional
exposure to loss over which it has little control. Assume, for example, that
in addition to hauling for the lessee, the lessor makes hauls for another
motor carrier or even hauls on its own. By naming the lessor as an
additional insured, the insurer would be insuring an operation unrelated to
the business of its own insured and possibly more hazardous.
But most important, such unrestricted coverage of the lessor would
deprive the insurer of meaningful control of the exposure. With its own
insured, the insurer knows its exposure, through the insurance application, the agent's report, investigations reports and its engineer's evaluation. Through these devices, the insurer can ascertain such task factors as
the mileage radius in which the lessee operates, the commodities hauled
and the routes traveled. Based on its evaluation of these risk factors, the
insurer can charge a premium commensurate with the risk it is asked to
underwrite. But unrestricted coverage of the lessor as an additional
insured would allow the lessor to haul such things as explosives, without
the insurer's knowledge and would obligate the insurer to respond for
losses it had no intention of underwriting.
The lessee, however, is often a very large motor carrier, and hence a
potentially desirable and profitable insured. Since an insurer often goes to
great lengths to keep a desirable insured happy, one must wonder why
the lessee cannot persuade its insurer to name the lessor as an additional
insured. The answer perhaps lies in the fact that the additional exposure to
loss caused by the unqualified addition of the lessor as an insured will
72. Ahlers. Lessor-Lessee Liability As Common Carriers by Motor Vehicle. 22 INs. COUNS. J.
162 (1955).

HeinOnline -- 8 Transp. L.J. 121 1976

122

Transportation Law Journal

[Vol. 8

lead, in theory, to higher losses. Higher losses, in turn, will cause the
insurer to increase the premium of its insured lessee. Since the lessee
doesn't want to see an increase in the costs of his already expensive
insurance, he is usually sympathetic to his insurer's position.

A.

INSURANCE PROVISIONS COVERING HIRED AUTOMOBILES

When a motor carrier leases trucks from another party, it must make
certain that its liability for the leased trucks is insured. There are two
commonly encountered endorsements regarding the extension of policy coverage to hired automobiles. An example of the first reads:
The insurance with respect to any person or organization other than the
named insured does not apply:
(d) with respect to any hired automobile to the owner thereof or any
employee of such owner;. . .?3

The endorsement was construed by the District of Columbia Circuit Court
of Appeals as follows:
The intent is clear: if an injured party sues the named insured. . . and
recovers, the insurance company will be lia.ble; but if he brings suit solely
against the owner of a hired vehicle . . . the company assumes no
responsibility either to the owner of the vehicle or to the injured party.74

In short, the lessee's insurer will incur liability only if the injured person
prevails in an action against the lessee. 7!;
The second commonly encountered endorsement reads:
The insurance with respect to any person or organization other than the
named insured does not apply:
(d) With respect to any hired automobile, to the owner or any lessee of such
automobile, or to any agent or employee of such owner or lessee, if the
accident occurs (1) while such automobile is not being used exclusively in
the business of the named insured and over a route the named insured is
authorized to serve by federal or public authority, or (2) after arrival of the
automobile at its destination under a single-tr'ip contract which does not
provide in writing for the return of the automobile. . .16

As a corollary to the latter policy provision, a lessor and its driver are
insured while the leased vehiCle is being used exclusively in the business
of the lessee carrier.
73. National Mut. Ins. Co. v. Liberty Mut. Ins. Co., 196 F.2d 597, 599 (D.C. Civ. 1952).
74. Id.: Annot., 32 ALR.2d 573 (1963).
75. Chesher v. United States Cas. Co., 303 N.Y.S.2d 589, 105 N.E.2d 99 (1952).
76. Cosmopolitan Mutual Ins. Co. v. White, 33E F. Supp. 92, 100 (D. Del., 1972).
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EXCLUSIVE USE IN THE LESSEE'S BUSINESS

Under the second endorsement, there is one overriding issue in
determining whether the lessor and his driver are insureds under the
lessee's policy. If the leased vehicle was in the "exclusive use" of the
lessee's business at the time of the loss, then the lessee's insurer is
required to defend a suit against the lessor and/or its driver. The leased·
vehicle is being used exclusively in the lessee's business if it is en route to
pick up cargo for the lessee 77 or hauling freight for the lessee. 78 Similarly,
the lessee's complete control over all aspects of a trip warrants a finding
that the lessor-driver was operating exclusively in the lessee's business. 79
Exclusive use is found even when the use at the time of loss could only be
characterized as beneficial to the lessee. 8o
The Court of Appeals for the Seventh Circuit decided a case where a
loss occurred while the leased tractor was en route to a garage for repairs
and while in between trips for the lessee. 81 In holding that the lessee's
insurer must respond for damages, the court stressed: "1) the lease's
prohibition of personal use by the lessor; 2) the lease's requirement that
the lessor hold the tractor in readiness for the carrier's service; and 3) the
duty imposed by the ICC upon the lessee to maintain the tractor 'in safe
and proper operating condition'''82 and to assume complete responsibility
for the tractor. 83 The court stated that the lessee's duty to maintain the
tractor "in safe and proper operating condition" could not be delegated so
as to relieve the lessee of liability.84
The preceding cases show how courts and juries tend to extend the
77. Johnson v. Angerer, 16 Ohio App.2d 16, 240 N. E.2d 891 (1968).
78. Walter v. Dunlap, 368 F.2d 118 (3rd Cir. 1966).
79. Transit Cas. Co. v. Gator Systems, Inc., 445 F.2d 813 (5th Cir. 1971).
80. Hartford Accident & Indem. Co. v. Allstate Ins. Co., 5 OhioApp.2d 287, 215 N.E.2d 416
(1966)(Lessor was on Fourth of July layover at home when he struck another vehicle while
en route to his cousin's to obtain grease for his "fifth wheel," the slotted disc at the rear of a tractor
for coupling a tractor to a semi-trailer. The "fifth wheel" was not necessary for operating the
tractor, but was necessary for coupling the tractor to one of the lessee's trailers. Since this item of
maintenance was not part of the maintenance agreed to by the lessor, the lessee's insurer was
ordered to defend against the lawsuit.): Annot., 31 A.L.R.2d 298 (Supp. 1975): Cosmopolitan
Mut. Ins. Co. v. White, 336 F. Supp. 92 (D.Del. 1972) (Although loss occurred while lessor was
hauling for another, the lessee was aware of, assisted, and encouraged its lessors to "hustle"
loads on their own when the lessee was unable to provide work. By so doing, the lessee offered
added inducement to its lessors to continue in the lessee's service.).
81. Freed v. Travelers, 300 F.2d 395 (7th Cir. 1962).
82. Id., at 398 (citing GENERAL ORDER OF THE ICC, 49 C.F.R. § 1962) (1959).
83. Id., (citing GENERAL ORDEROFTHE ICC, Ex Parte No. MC43, 49 C.F.R. § 207 et seq.). The
rule is now embodied in 49 C.F.R. § 1057.4(a)(4).
84. Id. For other cases holding generally that the lessee's insurer provided coverage, see
Continental Casualty Co. v. American Fidelity & Cas. Co., 159 F. Supp. 311 (S.D. III. 1958),
modified, 186 F. Supp. 173 (S.D. III. 1959): American Transit Lines v. Smith, 246 F.2d 86 (6th Cir.
1957).
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protection afforded by the "deep pocke't"-the lessee and its liability
insurance policy. Nevertheless, there are cases that relieve the lessee's
insurer from liability. The lessor will not be considered an additional
insured under the lessee's policy, for example, when the lessor is hauling
for another carrier at the time of loss.85 Such use is not exclusive use in the
business of the named insured, the lessee.

C.

AUTHORIZED HaUTE

In most cases a finding that the leased vehicle was used exclusively
in the business of the named insured, will be decisive. However, many
endorsements require that in order to be an additional insured, the lessor
must also be operating "over a route the named insured is authorized to
serve by federal or public authority. "86 ThE! importance of this provision is
illustrated by St. Louis Fire & Marine Insurance Co. v. Aetna Insurance
CO.87 In St. Louis, the lessor of "initiating carrier" gave the driver permission to bypass an interchange point provided for in an equipment interchange agreement. As a result of ignorinn the interchange point, the trip
exceeded the authority granted by the ICC both to the lessor ("initiating
carrier") and the lessee ("receiving carrier"). Consequently, the initiating
carrier and its driver were not additional insureds under the receiving
carrier's policy.

D.

BACK HAULS

In (d)(2) of the second endorsement, :3et out above, the lessor and its
drivers are not additional insureds under the lessee's policy "after arrival
of the automobile at its destination under a single-trip contract which does
not provide in writing for the return of the automobile." In Allstate Insurance Co. v. Liberty Mutual Insurance Co. ,88 the court gave effect to the
preceding policy provisions, thus relievin~1 the lessee's insurer of liability.
Although the lease in Allstate was for a term of one year, the lease
provided that:
The terms of this lease as to any unit involved shall be considered effective
when such vehicle is so delivered and shall be considered terminated when
such vehicle is released. 89

Thus, the one-year lease contemplated thl3 making of one-way, single-trip
contracts. Since the loss occurred while the lessor's driver was returning
85.
tan Mut.
86.
87.
88.
89.

Compare Wellman v. Liberty Mut. Ins. Co., 49B F.2d 131 (8th Cir. 1974) withCosmopoliIns. Co. v. White, 336 F. Supp. 92 (D. Del. 1972).
See. e.g., ~osmopolitan Mut. Ins. Co. v. White, 336. F. Supp. 92, 100 (D.Del. 1972).
283 F. Supp. 40.(S.D.W. Va. 1968).
368 F.2d 121 (3rd Cir. 1966).
Id., at 123.
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after completing a trip for the lessee, the lessee's insurer was not liable for
a judgment against the lessor. 9o

VII.

INDEMNITY AGREEMENTS

An example of an indemnity or "hold harmless" agreement is found in
Denver Midwest Motor Freight, Inc. v. Busboom Truck, Inc.:
The Lessor agrees to reimburse the Lessee for any payment made on
account of any accident, claim, or suit arising out of the operation of said
equipment during the term of this lease. 91

Because the lessee generally occupies a superior bargaining position,
indemnity agreements usually run against the lessor and in favor of the
lessee. Nevertheless, indemnity agreements are enforceable at common
law.
For situations subject to the regulation of the ICC, there was a split in
the circuit courts as to whether an indemnity agreement was enforceable. 92 In Transamerican Freight Lines, Inc. v. Brada-Miller Freight Systems, Inc.,93 the Supreme Court resolved this split by holding that such
indemnity agreements did not contravene the regulations of the ICC.
90. Unless exempted, lease arrangements such as this could be voided as violations of the
ICC's requirement that leases be of a minimum 3~-day duration, stated in 49 C.F.R. §
1057.4(a)(3) (1967). However 49 C.F.R. § 1057.4(a)(3)(ii) (1975) exempts car carriers from this
requirement and both lessor and lessee in this case were interstate car carriers. See a/so Duke v.
Thomas, 343 S.w.2d 656 (St. Louis Ct. App. 1961).
For cases holding generally that the lessee's insurance policy afforded no coverage, see
Keithan v. Massachusetts Boarding and Ins. Co., 159 Conn. 128,267 A.2d 660 (1970), Annot., 49
A.L.R. 2d 694 (Supp. 1975) and 50 ALR.2d 458 (Supp. 1975), and Iowa Nat'l. Mut. Ins. Co. v.
Coltrain, 143 F. Supp. 87 (M.D.N.C. 1956). For a case holding that the lessor's and lessee's
policies provided concurrent coverage, see Security Ins. Co. v. Pioneer Cas. Co., 449 S.w. 2d
158 (Tex. Civ. App. 1969). Although the lessor was not named as a party defendant, the lessor's
insurer was held liable since the lessee was an omnibus insured under the lessor's policy. The
court further held that in a case where concurrent coverage existed, the pro rata clause applied
instead of the excess coverage provisions. See a/so Continental Cas. Co. v. American Fidelity &
Cas. Co., 159 F. Supp. 311 (S.D. III. 1958), modified, 186 F. Supp. 173 (S.D. III. 1959).
91. 190 Neb. 231, 207 N.w.2d 368, 369 (1973).
92. Compare Alford v. Major, 470 F.2d 132, (7th Cir. 1972) (indemnity agreement unenforceable) with Allstate Ins. Co. v. Alterman Transp. Lines, Inc., 465 F.2d 710 (5th Cir. 1972) and
Carolina Freight Oarriers Corp. v. Pitt County Transp. Co. 492 F.2d 243 (4th Cir. 1974)(indemnity
agreement enforceable). But c.f. Jones Truck Lines, Inc. v. Ryder Truck Lines, Inc., 507 F.2d 100,
102 (6th Cir. 1974).
The Seventh Circuit later upheld an idemnity agreement, stating that Alford was "inapposite" and that an indemnity agreement "serves a useful purpose and must be upheld." Watkins
Motor Lines, Inc. v. Zero Refrigerated Lines, 381 F. Supp. 363 (N.D. III. 1974), aft'd, 525 F.2d 538,
540 (7th Cir. 1975).
.
93. 96 S.Ct. 229 (1975). The facts before the Court involved an indemnity agreement
between two authorized motor carriers. Accordingly, the applicable ICC regulation was 49 C.F.R.
§ 1057.3(a) (1967), which required the lessee to assume "control and responsibility" for the
equipment.
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SUBROGATION

An insurer that has paid its insured's liability may be able to shift its
loss through subfogation. Where the lessee's insurer paid a judgment
arising from the negligence of the lessor's driver, for example, subrogation may entitle the lessee's insurer to indemnication from the lessor's
insurer. 94 Even when the lessee is liable because of 49 C.F.R. § 1057.4, the
lessee's insurer is entitled to reimbursement from a party otherwise liable
by virtue of the common law or the lease agreement. 95 Moreover, the
lessee's insurer is subrogated to the rights of its insured even when its
policy contains the ICC endorsement providing for the insurer's liability for
"final judgment" against its insured. 96
However, an insurer's subrogation rights may be barred. If the lessee
agreed in the lease to provide liability insul'ance, for example, neither the
lessee nor its insurer has a right of indemnity against the lessor. 97
Furthermore, an initiating carrier's promise in an equipment interchange
agreement to indemnify the receiving carrier deprives the initiating carrier's insurer of its right of subrogation. 98 Lastly, the lessee's insurer cannot
recover by right of subrogation from the lessor or the lessor's driver where
the lessor and driver were deemed additional insureds under the lessee's
policy.99
CONCLUSION

It should be thus apparent that the present state of the law is
unsatisfactory to the lessor, the lessee, and their insurers. The confusion
and uncertainty generated by the complicated rules of allocation preclude the parties from ascertaining the limits of their liability. As a result,
the lessor and lessee can't be sure that th 3y've adequately insured their
liability risks. The insurers, moreover, are forced to spend far too much in
litigating their rights against other insurers.
And from the standpoint of the accid:mt victim, the present state of
the law is also unsatisfactory. Since either the lessee, the lessor, or the
driver may be solely liable, the victim encounters two barriers to recovery.
First, the victim may sue the wrong defendant. For example, assume a
l

94. Pacific Nat'l. Ins. Co. v. Transport Ins. Co., 341 F.2d 514 (8th Cir. 1965)(driver was
covered by the lessor's policy as an omnibus insured) Annat., 39 A.L.R. 3d 1439 (1965).
95. Aetna Casualty and Surety Co. v. Security Ins. Co., 267'A.2d 582 (Del. Sup. Ct. 1970).
96. Kramer v. American Fidelity & Cas. Co., 165 A..2d 924 (D.C Mun. Ct. App. 1960).
97. War Emergency Co-op Ass'n. v. Widenhouse, 169 F.2d 403 (4th Cir. 1948); American
Fidelity and Cas. Co. v. Simmons, 153 F. Supp. 658 (MD.N.C. 1957), aff'd, 253 F.2d 634 (4th Cir.
1958).
98. Aetna Ins. Co. v. Newton, 456 F.2d 655 (3rd Cir. 1972). Consequently, the initiating
carrier's insurer was not liable for loss assumed .by its insured.
99. Miller v. Kujak, 4 Wis. 2d 80, 90 NW.2d 137 (1958)(based on the principle that an
insurer cannot recover from its own insured on either 01 theory of indemnity or subrogation).
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situation where the lessee is solely liable. Suit against the lessor would be
both unproductive and potentially disastrous in that the statute of limitations may bar a subsequent suit against the lessee. Proper joinder of
parties, of course, eliminates the problem of suing the wrong defendant.
The second barrier to recovery is an unsatisfied judgment. The risk of
an unsatisfied judgment is particularly great when the lessor or driver is
solely liable, since the lessor (and driver) tend toward a weak financial
position with few assets. The chances for recovery are slim when the
owner-operator involved has as his only asset a heavily mortgaged tractor
rig.
In addition, lessors (particularly owner-operators) are notorious for
failure to have liability insurance in effect at the time of an accident. The
reasons for this phenomenon include:
a) poor finances;
b) mistaken beliefs that they don't need their own liability insurance;
c) the policy's renewal premium falling due while the lessor is on the
road; or
d) a general distaste for "paperwork" like paying insurance premiums on time.
As a result, the accident victim may face a defendant with no insurance
and no assets from which to satisfy a judgment.
Even if insurance is in effect, the liability limits may be inadequate.
Worse yet, the negligent party (particularly the owner-operator or the
lessor's driver who is solely liable by virtue of being on a frolic) may
disappear. If the negligent party is solely liable and has fled the jurisdiction, the victim cannot obtain a judgment and hence cannot reach the
insurer. Of course, the preceding problems could also occur with the
lessee who is solely liable.
As a solution to these problems, states should adopt a statute with the
following provisions. First, the statute should make the driver, the lessor,
and the lessee jointly and severally liable. Second, the statute should
require lessees to carry insurance naming lessors and their drivers as
additional insureds. The practical effect of such a statute is to shift liability
losses to the lessee's insurer and to eliminate the need for the lessor to
purchase insurance. The lessor would only need insurance when he
hauled on his own in addition to hauling for the lessee.
In addition, the statute would largely eliminate the risk of an unsatisfied judgment. A judgment would remain unsatisfied only if the lessee's
insurance was ineffective (lapsed or voided by some action by the
insured) or if the assets of the driver, lessor, and lessee were inadequate
to satisfy the judgment. Moreover, simplification of this area of the law is
not the least of the advantages to be gained from the proposed statute.
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There are, of course, a number of objections to such a statutory
scheme. One of the first objections that comes to mind is the resultant
disparity between the motor carrier's liability in the lease context and the
regular master-servant context. If the proposed statute were adopted, the
motor carrier would be liable when the lessor-driver was off on a frolic,
whereas the same motor carrier would not be liable for its own employee
when the employee is off on a frolic.
This disparity presents a logical inconsistency. But to the extent that
this inconsistency is intolerable, it should be cured by adding an ownerconsent or owner's liability provision to the statutory scheme. When a
non-lease situation is involved, the owner-consent provision would make
the vehicle's owner liable for the negligence of a person legally operating
the car with the permission, express or implied, of the owner. Thus in both
the lease and nonlease situations, the motor carrier would be liable for a
driver off on a frolic.
Although the owner-consent provision cures one disparity, there
remains a larger one. Motor carriers can and will object to the inequity of
carving out the trucking industry as an exception to the respondeat
superior doctrine. Why should a motor carri er be liable for a drunken driver
en route to a red light district while a general contractor, for example, is
not?
It can be answered that it is equitable to treat the trucking industry as
an exception. The many sources availabl'3 to the trucking industry for
screening drivers make the industry chargeable for poor driver selection
even when the cause of loss is a driver's drunken frolic.
First, the motor carrier can check the employment record of all drivers
in its service through former employers. Such employment checks will
often turn up a history of drinking on the job. If the former employer is also a
trucker (which would usually be the case ur less the driver is very young),
there would be a record of the driver's accickmts. Other trouble spots such
as a lack of cooperation, a poor attitude toward safety, or a tendency to
abuse the equipment should also turn up in an employment check.
Second, the motor carrier can obtain motor vehicle records on any
drivers who might drive rigs in the motor carrier's service. Every state
provides these records upon presentation of the driver's name, license
number, date of birth, and a nominal servicE! fee (generally from $2 to $6).
Such records vary in quality from state to slate, but generally a record of
the driver's traffic citations and, in many cases, his traffic accidents are
listed. Most automo!)ile insurance companies base their rates and eligibility requirements on such records since the,re's an understandable corre':
lation between the number of past accidents and citations and the
probabi Iity of futu re accidents. And a driver \ vho is prone to d rinki ng on the
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job will, more often than not, have a motor vehicle record that shows
"drive-while-intoxicated" or "open-bottle" citations.
Third, the motor carrier can usually call upon the expertise of its
insurer's engineering department. The insurer's engineer is only too
happy to inspect the personnel files of the drivers in the carrier's service. A
conscientious insurer will even order and evaluate motor vehicle records
for the carrier. Moreover, the insurer's engineer will also inspect the logs
and charts that are completed when the driver is on the road. Careful
inspection of these materials will often expose a driver who is dishonest,
loafing on the job, or who has a poor safety attitude. One of the most
important safety contributions provided by the insurer is road reports of
the motor carrier's vehicles while observed on the highway.
Lastly, when a motor carrier has accrued some experience with a
driver, the carrier has the benefit of his own personal evaluation. The value
of such observation varies in accordance with the degree of supervision
exercised by the carrier. To the extent that the driver is inadequately
supervised, the risk of loss caused by the driver should rest with the motor
carrier.
As for the motor carrier's insurer, which will bear the brunt of the
liability losses, the proposed statutory scheme would at least eliminate
some of its mounting litigation expenses. More importantly, the additional
losses could be absorbed through higher premiums charged against
insured motor carriers. In turn, the motor carrier could shift some of its
increased insurance expenses to the lessor by lowering the lessor's
percentage of the freight revenue. The remaining expense would be
shifted to the public through higher freight rates. And since lessors would
no longer need liability insurance, the lessor's loss in revenue would be
offset in part by its savings in liability insurance premiums.
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Treatment of Finance Leases of Equipment
In Rate-Making Determinations

WAYNE M. LEE*

I.

INTRODUCTION

Leasing as a method of acquiring equipment has achieved remarkable popularity over the last quarter century in American business. Of the
two basic lease categories, finance and operating, finance leases have
created substantial confusion over their treatment in the balance sheet
and in ratemaking determinations. The controversy arises when finance
leases are treated like periodic business expenses, as the operating
leases are, rather than being treated as a capital expense.
Sharp distinctions between the operating and the finance lease call for
separate and different economic treatment. An operating lease is utilized
by businesses where purchasing would be uneconomic for various
reasons, chiefly temporary need. A finance lease is employed as an
alternative to purchasing, mainly due to financing considerations. The
most prominent distinction between the two types is based on term length
and cancelability. An operating lease lasts either for a short term or is
cancelable at will, upon proper notice. A finance lease isnotterminable at
will and extends for a term approximating the useful life of the asset. Under
a finance lease, the
• Associate, Morgan, Lewis & Bockius, Washington, D.C.; J.D., College of William and
Mary; M.B.A., George Washington University; B.A., University of Virginia.
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lessee is generally committing himself on a noncancelable basis for substantially all the economic life of the property L nder lease, or possibly for a
shorter period when the payments under the 10ncancelable commitment
cover the full purchase price of the property. In either case, the lessor
generally expects to receive under the lease terms the full normal sales
price of the property after giving effect to the nterest element in the lease
rentals. The value of any future rights of the lessor at the time he enters into a
[finance 1lease are generally nominal.'

Finance leases, then, could be treated as purchases of equipment.
The issue which this article addreSSEi!; is whether finance leases
should be capitalized and included in the rate base of regulated industries, or whether such leased property should be excluded from the rate
base and allowed only as an expense item.la
II.

FINANCE LEASES IN THE RATE BASE:

TREATMENT BY REGULATORY ,A.UTHORITIES

The treatment of leased assets by regulatory authorities for ratemaking purposes is lacking in consistency. Tile reported decisions do not
reflect a detailed, analytical inquiry into the economic realities of finance
leasing. Either a blind reliance upon p'ecedent or a coin-flipping
approach seems to dominate the judicial masoning.
Traditionally, regulatory authorities ha'l,3 tailored the allowable "rate
of return" to what is referred to as the "rate base". Guidance given by the
courts in determining these two concept::; began with Chicago, Milwaukee, and St. Paul Railway v. Minnesot,g:
The question of the reasonableness of a rate 0' charge for transportation by
a railroad company, involving as it does thl3 element of reasonableness
both as regards the company and as regards the public, is eminently a
question for judicial investigation, requiring due process of law for determination. If the company is deprived of the pDwer of charging reasonable
rates for the use of its property, and such cloprivation takes place in the
absence of an investigation by judicial machinl3ry, it is deprived of the lawful
use of its property, and thus, in substance and effect, of the property itself,
without due process of law and in violation of lhe Constitution of the United
States; and insofar as it is thus deprived, whilEi other persons are permitted
1. Wyatt, Accounting for Leases, 1972 ILL, L.F. 497.
1a. It should be noted that guidelines for the tre:atment of finance leases have been
established by the American Institute of Certified Public Accountants, the Internal Revenue
Service, and the Uniform Commercial Code. A complete discussion of these guidelines can be
found in Symposium: Commercial Leasing, 1972 ILl. L.F. 433; PROFESSIONAL STANDARDS, ACCOUNTING (CCH), § 5351.01 et. seq. (1975); Hawkland, The Proposed Amendments to Article 9 of the
u.C.C.-Part 5: Consignments and Equipment Leases, "7 COM. L, J 108 (1972); Landis, Tax
Aspects of Leasing, 79 COM. L. J. 8 (1974). Guidelines of the Securities Exchange Commission
impliedly recognize that finance leases are substantially identical to purchases and should be
reported in a similar manner on financial statements, 1'7 C.F.R. § 210.3-16(q) (1974), but see
Interpretation of Accounting Series Release, No. 132, FEDERAL SECURITIES LAw REPORTS (CCH) 1172,
154 (1973).
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to receive reasonable profits upon their invested capital, the company is
deprived of the equal protection of the laws. 2

Various methods of calculating this reasonable rate of return have
been embraced by the Supreme Court. In Smyth v. Ames the Court
asserted "that the basis of all calculations as to the reasonableness of
rates to be charged by a corporation maintaining a highway under
legislative sanction must be the fair value of the property being used by it
for the convenience of the public" (emphasis added).3 The above case
indicated what is in effect the "rate base" for regulated industries. In
Federal Power Commission v. Hope Natural Gas CO.4 the Court indicated
that the proper rate of return should be sufficient to assure confidence in
the financial integrity of the enterprise, so as to maintain its credit and to
attract capital. In Bluefield Water Works and Improvement Co. v. Public
Service Commission, the Court laid down a comparable business
standard:
A public utility is entitled to such rates as will permit it to earn a return on
the value of the property it employs for the convenience of the public equal
to that generally being made at the same time and in the same general part
of the country on investments in other business undertakings which are
attended by corresponding risks and uncertainties. . . .s

It could be inferred that a proper rate of return, then, will be comparable to
similar businesses, as well as be sufficient to attract capital.
In implementing the mandates of the Supreme Court with regard to
ratemaking, generally,
regulatory authorities continue to use the traditional procedure of fixing a
percentage rate of return to be applied to a rate base which represents
property value, investment in property, cost of property, or some other
attribute of property.6

A.

THE FEDERAL REGULA TORY ENVIRONMENT

Interstate Commerce Commission
In 1918, the Interstate Commerce Commission confronted the lease
treatment issue for railroad equipment in Texas Midland Railroad.? It
distinguished between leased property which was "merely incidental" to
the business, such as rented space for ticket offices, and tracks which are
not incidental. The former were excluded from the rate base, whereas the
1.

2. 134 U.s. 418, 458 (1890).
3. 169 U.s. 406, 546 (1898).
4. 320 U.S. 591, 605 (1944).
5. 262 U.S. 679, 692 (1923).
6. Nichols and Welch, Ruling Principles of Utility Regulation, Rate of Return Supplement A,
1,2 (1964). See e.g., Carolina Water Co., 32 P.U.R.3d 462, 469 (N.C. Uti I. Comm'n 1960); City of
Cleveland v. Public Utilities Comm'n, 164 Ohio SI. 442, 132 N.E.2d 216 (1956). Simms v. Round
Valley light & Power Co., 80 Ariz. 145,294 P.2d 378 (1956) (standard for establishing common
equity). But cf. LaSalle Tele. Co., 17 P.U.R.3d 466 (La. Pub. Ser. Comm'n 1956).
7. 75 I.C.C. 1 (1918).
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latter were included. With regard to other than incidental property the
Commission stated: "[ilt is now universally accepted that it is the fair value
of the property used by the public serviC:13 corporations in serving the
public which is to govern in fixing rates."H
This holding was followed in Excess In:::ome of Jonesboro, Lake City
& Eastern Railroad Company, where leasecl freight cars were included in
the rate base:
The respondent is entitled to a fair return upon the value of property
employed by it in the public service. The equ pment which a carrier leases
for its own use. . . is obviously property used by the lessee in the service of
the public and its value, therefore, should b3 included in the rate base 9

2.

Civil Aeronautics Board.

In a statement of general policy issued in 1971, the Civil Aeronautics
Board indicated how leased aircraft would I)e considered for the purpose
of ratemaking: "[i]n determining the appropriate treatment of leased
aircraft for ratemaking purposes, it is thl3 Board's policy to recognize
actual rental expenses."10 In cases of corporations with unusually large
amounts of leased aircraft, a slight profit e!iement would be added. In its
notice of proposed rule-making,11 the BO,3,rd rejected the constructive
ownership approach as not recognizing thB carriers' true revenue requirements. 12 The reason given for not adoptinq the capitalization method is
muddy-it is expressed to be that the theory of such treatment is invalid:
[T)he underlying theory [of capitalization of leasehold interests) appears to
the Board to be of questionable validity. ThH carrier does not have to raise
capital to acquire the leasehold interest, since the owner lessor provides
the necessary capital. Thus, inclusion of a capitalized interest leasehold
interest in the investment base would result in compensating the carrier for
a cost of capital which it does not incur. Of course, the rental expense
reflects the capital costs of the owner-lessor and, since the carrier would be
reimbursed for rental payments expense em an operating cost item, the
public would in effect be required to pay t'I'\'Ice for capital costS.13

Although it is true that the lessor provides the capital, the omitted
point by the CAB. is that through highe:r rental payments the carrier
lessee pays the lessor for providing this cclpital. The service of providing
financing offered by the lessor is no diffment than a conditional sales
contract vendor providing financing by allowing periodic payments. In the
8. Id. at 23.
9. 175 I.C.C. 786, 794 (1931).
10. 14 C.F.R. §399.43 (1971).
11, Civil Aeronautics Board Policy Statements, [),)cket No, 21866-2, (Sept. 10, 1970).
12, The Board was correct in this contention. It i, irrelevant, except perhaps for coincidence, what the lessor paid for the property. It is the cost to the lessee (regulated) firm which is
relevant.
'
13. Civil Aeronautics Board Policy Statements, DJCket No, 31866-2, (Sept. 10, 1970),
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latter case, the vendee pays a higher price in interest charges for the
same service the lessor renders, that is, providing capital. This CAB.
statement failed to make this distinction, although it would not seriously be
contended that aircraft purchased through a conditional sale contract
would be excluded from the rate base.
The second difficulty in theabove-quoted passage is that by allowing
a rental expense, the public would pay twice for capital costs. The proper
treatment would be to disallow the rental payment as an expense item; it
should only be used as capitalized for rate base inclusion. This way there
would be no double payment. The method adopted by the C.A.B.,
expense only treatment, prohibits the carrier from being allowed a return
on capital equipment used in its business in a situation where the carrier is
paying the cost of capital employed by it. Clearly, this result is unfair and
should be deemed confiscatory.
3.

Federal Maritime Commission.

The Federal Maritime Commission has indicated that it subscribes to
the "expense only" theory previously encountered: "[i]n the earlier decision in this case (6 F.M.B. 14) the Board determined, correctly we think,
that the value of terminal facilities used but not owned by the carriers
should not be included in the rate base. "14 The Federal Maritime Commission then justifies its conclusion using the same reasoning applied by the
Civil Aeronautics Board. "The carriers are not devoting their capital to the
public use insofar as such property is concerned."15 The Commission
failed to recognize that, in financing equipment acquisitions by employing
finance leases, the capital costs of carriers are paid over a period of time
by being included in the rental payments.
The Commission then proceeded to recognize the impropriety of
both allowing rentals as an expense and including them in the rate base:
It is proper to include as expenses the rentals paid and other expenses
of the carriers which arise by reason of the use of the facilities. However, to
include the value of non-owned property in the rate base and owner's
expenses, instead of rentals as expenses, results in a windfall to the carriers
at the expense of the shipping public. 16

This contention is correct; no double counting should be allowed. It is
the expense items, however, which should be disallowed, not the inclusion of the leased property rate base.
The Federal Maritime Commission employed this reasoning again in
General Increases in Alaskan Rates and Charges:
14. Atlantic & Gulf-Puerto Rico General Increase in Rates and Charges. 7 F.M.C. 87
(1963).
15. Id. at 110.
16. Id. at 110.
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Only owned property will be considered for inclusion in the rate base
. . Expenses in the form of rent or charter hire of ships are allowable
charges to shippers for non-owned property but shippers should not, in
addition, pay for a return on such property where no investment is at
stakeY

Thus, although it might appear that t~is erroneous reasoning is well
entrenched at the FMC, the Commission could change its position in a
case now pending. In Significant Vessel (J,oerating Common Carriers in
the Domestic· Offshore Trade: Reports of Rate Base and Income
Account,17a an initial decision by an admini::;trative law judge considered
various alternatives to the Commission's past rulings that leases should
not be capitalized. The initial decision offemd only the equivocal position
that no rule should be applied generally, but rather a case-by-case
approach should be used in evaluating leases. Several comments on this
decision are appropriate.
The Commission should not follow thE! decision's recommendation
that no rule be adopted: "Any recognition of the capital cost of leasing
assets which the Commission may deem dE,sirable can best be achieved
on an individual basis rather than by a rule uniformally applicable to
different capital structures."17b To the contrary, a case-by-case determination deprives the regulated firm of knowing in advance the regulatory
treatment of its investment decisions regarding leasing as an acquisition
method. This treatment causes uncertainty and precludes rational management decisions on how best to emplo:1 limited resources to obtain
optimal firm, and ultimately, public benefit.
Another flaw in this decision is its apparent one-sided reliance on
business risk as a component of allowablE! rate of return:
The risk of business, whatever it may be, is to be compensated for by the
allowed rate of return. If the risk of utilizing a IE!ased asset increases the risk
of the equity investor then the Commission can properly take that increased
risk into account in determining an appropriElte rate of return for the equity
investment without necessarily including tile leased asset in the rate
base.17e.

This approach overlooks the fact that the business risk is not the only
component of allowable return; value of as~;ets employed in the business
is included as well. A firm that leases ninety percent of its assets may not
increase its risk by so doing, but certainly increases the value of the assets
employed in the business. Moreover, the risk associated with leasing an
asset for its total economic life under a nCIncancelable finance lease is
virtually identical to the risk associated with owning that assetparticularly owning it under an installment sale contract.
17.
17a.
17b.
17c.

7 F.M.C. 563, 582 (1963).
14 S.A.A. 1063 (1974).
Id. at 1086.
Id.
1085.

at
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In response to the contention that the tax benefits received by the
lessor enable him to reduce rental payments to the lessee, the administrative law judge expounded his double rate of return theory:
What is beyond argument is that the builder/lessor is charging a rental
which will return his capital investment (rate base) plus a return thereon. To
that extent the rate payer is being charged for the dedicating of that
property to the public service. If in addition the cost of the lease is to be
included in the carrier's rate base and a return be allowed thereon then the
rate payer is burdened with a double rate of return for the same asset
dedicated to serving him.17d

This theory ignores the fact that lessors are not sui generis in charging
a price which will return capital investment and a return thereon-vendors
do exactly the same. Whenever a regulated firm purchases an asset from
any vendor, and uses it in his business, the vendor presumably has made
a return on its investment in manufacturing the asset, and the regulated
firm is allowed a rate of return on its use. The theory is specious. Furthermore, significantly omitted from this opinion is an explanation for the
disparate treatment of installment sales as opposed to finance leases that
arises from not allowing capitalization of finance leases.
Another myopic view expressed in the decision should not be followed by the Commission: "No discernible benefits to the rate payer by
capitalizing leased assets appear in this record, and accordingly, no
discernible reason exists to issue a rule permitting it. "He Beyond the fact
that it is highly questionable whether the rate payer does not benefit by
lease capitalization (the cited record may have been deficient), this logic
completely ignores the benefit to the regulated firm providing service. It is
fundamental that the interest of both the regulated firm as well as the rate
payer should be considered in setting fair rates.

B.
1.

STATE UTILITY CASES

Inclusion in Rate Base.

As early as 1927, the New York Department of Public Service indicated that there was a split of authority regarding inclusion of leased
equipment within the rate base. United Traction Co. stated:
There are differences of opinion as to the proper treatment of physical
property under [lease]. The trend of decisions indicates, however, that
property leased by a public utility, used exclusively in its business, proved
to be used and useful, should be valued upon the same basis as the other
property, the rental for such property under lease being excluded from
operating costS. 18

In that case, the Commission adopted the proposition that if the
17d.ld.at1083.
17e. Id. at 1086.
18. p.u.R. 19270,637, 648 (N.Y. Pub.Serv. Comm'n 1927).
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rentals were not included in the operatin~1 expenses, then the rented
property should be included within the rate: base.
This case was followed by Yonkers H3.ilroad Co. v. Public Service
Commission of New York, which cited Umted Traction in elucidating its
standard: "[ elither the rented equipment should be ommitted from the rate
base and the rent included as an operatin';;J expense or the equipment
should be treated as a part of the rate base and the rental eliminated from
the operating expenses. "19 The Court then made its choice from what it
apparently considered equally viable alternatives:
The statute says that the rate shall be fixed upon the value of the
property actually used in the public service. Tllese cars were actually used
in public service and it seems fair to have included them in the rate base
and to have excluded the rental from the opl~rating expenses. 20

The maj0rity opinion failed to critically examine the economic realities of
leasing, nor did it consider policy reasons for choosing either of its
alternatives. It simply picked one alternative because it seemed "fair,"
neglecting to state whether the other alternative was likewise fair. The
dissenting judge appeared to give the probl'3m more thought in arriving at
his novel solution:
It is stated in the opinion of Justice Craspl~r that the value of these cars
and equipment should be included for the reason that the statute says that
the rate shall be fixed upon the value of the property actually used in public
service. It seems to me, however, that in detl3rmining the value of property
actually used in the public service, the statute and decisions have reference to the property of the operating company. It seeks a return upon its
capital invested, not upon the capital or prop l 3rty of some other concern. So
far as these rented cars and equipment are concerned, the petitioner has
invested or expended only the amount of tho rentals paid by it and such
rentals constitute all of the property of the petitioner devoted to public use,
in relation to such cars and equipment. The r'3asonable rental value thereof
should, therefore, be included and the actual value of the property itself
should be excluded. 21

Judge Rhoades appears to have reco~lnized the' problem of treating
rentals as expenses, but his solution is still inadequate. He does not
advocate capitalizing leases for inclusion in the rate base, but only shifting
the rental amount paid from an operating B><pense to inclusion within the
rate base.
A different result was reached in Residents of Binghamton v. Triple
Cities Traction Corp.22 There the New Yml< Public Service Commission
capitalized leases of omnibuses whereby a lnual rental was slightly more
than 25 percent of the cost of the buses, witll an option to purchase at the
19. 6 p.u.R. (n.s.) 1, 3 (Pub. Ser. Comm'n 1927).
::'0. Id. at 4.
21. Id. at 8.
22. 15 P.U.R. (n.s.) 94 (N.Y. PUb. Servo Comm'n 1936).
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end of five years for $5 each. The Court reasoned that "in practical effect,
these leases constitute nothing other than a conditional sale of the buses
with payments spread over a period of five years. . . ."23 This was a quite
accurate consideration by the Commission, generated by the facts which
virtually demanded this result.
The North Carolina Utilities Commission in Citizens of Bryson City v.
Smoky Moutain Power CO.24 recognized that a power plant leased by the
power company for thirty years should be included in the rate base. The
Court indicated that such treatment was in accord with the trend of
decisions, but neither cited cases, nor gave reasons for its choice.
In the case of Pennsylvania Public Utility Commission v. Equitable
Gas Co., 25 it is unclear whether the Commission felt the treatment of leases
was so well settled that it did not merit discussion, or whether it did not feel
it made any difference. At any rate, it treated the gas company's eighty
percent leased property as if it were 100 percent owned by the company,
with little clue as to its reasoning.
The issue of whether to include leased buses in the rate base was
faced in Minneapolis Street Railroad CO.26 By the terms of the lease,
annual rental would equal the cost of the buses in four years, hence the
Minneapolis Ry. and Warehouse Commission refused to allow the rent as
an expense item, ordering the value of the buses to be included in the rate
base. This result obtains from employing a constructive ownership theory.
A foggy treatment of the lease issue was presented in North Carolina
Telephone Co.:
The Company is presently leasing (apparently on a "rental puchase"
plan) certain plant properties from its president. We find that these properties are used and useful in rendering service to the public and that title,
perhaps only equitable title or a lesser estate than fee simple, is vested in
the company . . . . Accordingly, we shall add the simple average cost of
these properties to the average gross book investment . . . . 27

The Commission's view of the nature of the interests here involved is
probably due to its belief that any property "used" should be included in
the rate base.
The New Mexico Public Service Commission follows the "used in
public service" tests as illustrated in Moyston: "la]s this property is used
and useful in the public utility operation, it should be included in the rate
base. The rental expense ... should be eliminated from the expenses to
be allowed in this proceeding. "28
23.
24.
25.
26.
27.
28.

Id.
18
60
10
35
65

at 96.
P.U.R. (n.s.) 344 (N.C. Util. Comm'n 1937).
P.U.R. (n.s.) 99 (Pa. Pub. Util. Comm'n 1945).
P.U.R.3d 356 (Minn. Ry. & Warehouse Comm'n 1937).
P.UR.3d 88, 91 (N.C.Util. Comm'n 1960).
P.U.R.3d 481 (N.M. Pub. Servo Comm'n 1960).
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Without indicating why, the Pennsylvania Public Utility Commission
included in the rate base of a light company the original cost of a plant
which was leased to the company for 9S1 years. While not allowing the
rental payment as an operating expensE:, it did, however, allow this
payment in the "other income deductions' category, which appears to
have the same result as allowing it as an operating expense. This
inference, if true, leads to the erroneous result of allowing the item to
appear both in the rate base and as a ~;ubtraction item from current
income. 29
2.

Exclusion from Rate Base.
Union Electric Light & Power Compan}30 involved a pole yard leased
by the utility which was excluded from the, rate base because the rentals
were included as an expense item. No nxplanation was given to the
leasing matter. In Princeton Water Co., the New Jersey Commission, with
no explanation, stated: "[t]he Board is ()': the opinion that the amount
represented by the leased lands ... should be deducted ... " from the
rate base. 31

The Parkville Water Company case represents the classic reason for
excluding leases from the rate base. A water reservoir and main were
leased by the water company. The court tleld that "[s]ince this property
does not represent any capital outlay on tl"le part of the company. . . we
do not consider it a proper element of the rate base, but will allow the rental
paid to the lessor as an operating expem;e."32 This case represents the
reasoning of the "expense only" regulatory authorities.

V.

CONCLUSION

Leasing should not be discouraged in regulated industries by failure
to allow a return on leased equipment whe,n identical owned equipment is
allowed a return. Moreover, the economic reality of finance leasing
transactions affords no valid basis for distinguishing them from treatment
accorded to purchase transactions.
The accounting profession, the Uniform Commercial Code, the Internal Revenue Service and the Securities and Exchange Commission have
indicated that the form of a lease transaction should not govern the legal
consequences ariSing therefrom. If the economic characteristics of such
a transaction cannot distinguish the transa.ction from a purchase, it should
not be treated differently from a purchase. Regulating authorities should
borrow from these fields the ability to characterize leases correctly.33
29. 60 P.U.R.(n.s.) 99 (Pa. PUb. Uti I. Comm'n 1~145).
30. 17 P.U.R. (n.s.) 337 (Mo. PUb. Servo Comm'r 1937).
31. 90 P.U.R. (n.s.) 181, 183 (N.J. Bd. of Pub. Util. Comm'n 1951)
32. 12 P.U.R.3d 239, 244 (Md. PUb. Servo Comm'n 1956).
33. See generally Symposium, Commercial Lew:ing 1972 ILL L.F. 433, 446, 482, 497.
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The regulated industry opinions examined are split: some include
leases in the rate base whereas others do not. Although this article lauds
the inclusion of finance leases in the rate base, and concludes that those
authorities who only allow "expense only" treatment are erroneous, it
appears that even those decisions including leases in the rate base are
not always well-reasoned. Many of these cases appear to rely upon the
"being used by it for the convenience of the public" standard enunciated
long ago by the Supreme Court. This vague guideline must be employed
with caution. Certainly, the court meant to include within that phrase only
capital items-not pencils, rented telephones or other non-capital
equipment.
It is recognized that capitalization of finance leases presents
problems of implementation. Determining the proper interest rate will be
challenging for regulatory authorities. Determining where to draw the line
between operating leases and finance leases which occupy opposite
ends of a continuum is a formidable task. These problems, however, are
not insurmountable, and should not stand in the path of according finance
leases their proper position in ratemaking proceedings.
There is a wide variety of reasons for leaSing rather than purchasing
equipment. Some, such as unavailability of credit, can be considered
"pure" reasons. Others, such as passing of tax advantages, might be
deemed "artificial", at least from a policy viewpoint. It.should be recognized that both pure and artificial reasons for leasing are legitimate,
because they are based upon rational business judgments. 34
It could be claimed that by capitalizing leases in regulated industries,
encouragement of leasing will result, and consequently, the public will
pay more for its goods or services in order to compensate the unnecessary third party, the lessor. This would not be correct. The regulated firm
will choose to lease rather than purchase only if there is a rational business
reason for so dOing. This reason may be due to an overall lower cost (e.g.,
where tax benefits traded to lessor make lease terms more attractive than
purchase) or may be due to a legal restriction (e.g., indenture restrictions
on future borrowing). So long as the expected return from the lease is
greater than the opportunity cost of not leasing, the public will benefit from
the firm's lease decision. The lessor is not a featherbedding third party,
but a contributor to the public benefit by the service he performs for the
regulated firm. His service may well decrease the overall costs of the
regulated firm, allowing a lower cost to the public.

34. Id.
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Featherbedding on the Railroads:
by Law and by Agreement·

J.A. LlPOWSKI*

I.

INTRODUCTION

The concept of "featherbedding"1 or make-work rules involves the
conflict between two ideals: efficiency, usually necessary for the profitable operation of an enterprise, and job security, which is the desire of
every worker and the hope of any union interested in maintaining its
membership rolls. These conflicting ideals must be reconciled at some
point.
In the railroad industry, where the controversy over featherbedding
has been most pronounced and the consequences most strongly felt, the
carriers argue that the increased labor cost resulting from this practice is
crippling the industry. In 1963 it was estimated that featherbedding .
• BA, Lindenwood College; J.D., University of Tulsa College of Law, 1976.
1. Featherbedding has been defined as "[T]hose work rules which require the employment of more workers than needed for the job. In addition, when technological advances
eliminate positions, unions often insist that the workers be retained and receive their regular pay
tor doing nothing" A PARADIS, THE LABOR REFERENCE BOOK 71 (1972).
The United States Departm'ent of Labor says that featherbedding is:
a derogatory term applied to a practice, working rule, or agreement provision which
limits output or requires employment of excess workers and thereby creates or
preserves soft or unnecessary jobs; or to a charge or fee levied by a union upon a
company for services which are not performed or not to be performed. U.S. DEPT. OF
LABOR, BULL. No. 1438. GLOSSARY OF CURRENT INDUSTRIAL RELATIONS AND WAGE TERMS 31
(1965).
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provisions in railroad contracts cost the c,:miers $592 million annually.2
This compares with industry earnings in that year of $681 million.3 More
recently, in 1970, two of the last full-crew laws (in Wisconsin and Indiana)
cost the railroads operating in those st;3.te $35.5 million.4 The longanticipated merger of the New York Central and Pennsylvania Railroads
into the Penn Central Railroad was intendEd to be cost-saving, but a job
security agreement won by unions in the deal cost the new railroad $93
million from 1968 to 1970. 5
Employees and unions offer their own counterarguments. One claim
is that a massive discharge of workers would bring economic havoc to
these individuals and their families, and al~;o to society as a whole, which
would bear the responsibility of either finding new jobs forthem or starting
retraining programs. There is also the standard argument that a train
cannot be safely operated without firemen, brakemen and other helpers.
A third argument is that some of the carriers are topheavy with an excess
crew of vice-presidents, department healjs and managers.6
Recent legislation has not improved the deteriorating situation in the
railroad industry. A proposed National Radway Act is set out at the end of
this article to serve as a guideline for the necessary changes.
II.

STATUTORY BASIS OF F::ATHERBEDDING

Featherbedding practices, although often arising from contracts or
agreements between management and lal)or, have been encouraged in
large part by state and federal laws. State regulation of labor agreements
between railroads and their employees haB been characterized for many
years by full-crew and "train consist"7lawB which, through the pressure of
organized labor, remained on the books long after any useful function they
may have served had vanished.

A.

FULL-CREW LAWS

The Arkansas full-crew laws8 were illustrative not only of the endurance of these laws, but also of the burden which was placed on the
railroads. In the Arkansas statute a crew of six was required on freight
operations: "an engineer, a fireman, a conductor and three brakemen,
2. A. PARADIS, supra note 1, at 71 (1972).
3. MOODY'S TRANSPORTATION MANUAL 1974 at a5.
4. CHICAGO, MILWAUKEE, ST. PAUL AND PACIFIC RAIL ROAD COMPANY, 1971 ANNUAL 13.
5. J. DAUGHEN & P. BINZEN, THE WRECK OF THE PUIN CENTRAL 221 (1971) (The cost of the
agreement was supposed to have been $78.5 million over an eight-year period).
6. BUSINESS WEEK, September 29, 1975, at 63.
7. Train consist laws limited the maximum numlJer of cars that could be connected in a
single train.
8. ARK. STAT. ANN. § 73-720 et seq. (1957). Repectled by Initiative Act No.1. November 7.
1972.
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regardless of any modern equipment of automatic couplers and air
brakes."9 The two exceptions to t~is rule were carriers whose lines were
less than fifty miles in length or freight trains with less than twenty-five
cars.10 There appears to have been no plausible reason for conferring
such special treatment upon carriers which were less than fifty miles long.
Equally ludicrous were the requirements for switch crews. These
consisted of an engineer, a fireman, a foreman, and three helpers. 11 The
exceptions to this provision were that only first and second class cities had
to have such a crew and railroads that operated less than 100 miles were
not required to abide by the regulation. 12 The Arkansas legislature also
found it necessary to pOint out that "nothing in this act shall be so
construed as to prevent any railroad company or corporation from adding
to or increasing their switch crew or crews beyond the number set out in
this act."13
The full-crew laws have been litigated frequently but never overturned. The Arkansas law, for example, was the object of lawsuits for over
fifty years. In the case of Chicago, Rock Island & Pacific Railway Co. v.
Arkansas, 14 the United States Supreme Court upheld the law while saying
that it may not have been necessary at all to have such a law. The reasons
for sustaining the statute were that it was not unreasonable, there was no
federal legislation to preempt state regulation, and it did not discriminate
against any carriers, even though those with lines shorter than certain
minimum lengths were exempt from the full-crew laws in certain
instances. 15
Today the full-crew laws are no longer an issue. The laws have been
changed, since the brotherhoods no longer oppose repeal or nonenforcement. In their stead the unions have obtained protective agreements with
the carriers. 16
Id. at § 73-720 (emphasis added).
Id. at § 73-721.
Id. at § 73-726:
Id. at § 73-728.
Id. at § 73-727.
219 U.S. 453 (1910).
15. Id. Two other attempts were made to invalidate the Arkansas full crew laws. In the case
of St. Louis, Iron Mountain & S. Ry. v. Arkansas, 240 U.S. 518 (1916), the railroad argued that a
terminal railroad less than 100 miles in length had switching operations over the same tracks as
they did, but was exempt from the full crew requirement. How did the United States Supreme
Court circumvent this argument? It held that "[T]he distinction seems arbitrary if we regard only its
letter, but there may have been considerations which determined it, and the record does not
show the contrary . . .. " Id. at 521.
In the second attempt, Missouri Pac. R.R. v. Norwood, 283 U.S. 249 (1939), the Supreme
Court was totally unsympathetic to the carriers, stating that "the same or greater need may now
exist for the unspecified number of brakemen and helpers in freight train and switching crews
" Id. at 255.
16. In Arkansas there was no need for such an agreement. When the full crew laws were
9.

10.
11.
12
13.
14.
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TRAIN CONSISi- LAWS

Closely akin to the full-crew laws are the state train consist requirements. Although these laws were never a~; profuse as the full-crew laws,
they still imposed a burden on the railroads. Limiting the size of a train
forced a railroad to add more trains to its schedule and this in turn required
more crews. Arizona's train consist law was voided in the case of Atchison, Topeka, & Santa Fe Railway Co. v. La Prade,17 although this case was
reversed on procedural grounds by the ::;,upreme Court.18 Twelve years
later, in 1945, the Arizona train consist lalfl/ was held to be preempted by
federal regulations and the national cornol of interstate commerce in
Southern Pacific Co. v. Arizona. 19 The Court made an attempt to distinguish state train consist laws, which were: invalid from the full-crew laws,
which were still valid. The Court regarded the national interest as sufficient
to override the state interest in the former case but not in the latter.

C.

JOB PROTECTION

Another method of securing the retention of excess labor has been
the enactment of federal laws which guarantee compensation for employees who ar either laid off or transferreej into another job category. The
first such legislative enactment was the Emergency Transportation Act of
1933. 20 This Act was promulgated durin~J the depths of the depression
when many of the Nation's railroads were faltering. This innovative piece
of legislation provided that a carrier was not permitted to reduce its
employment by more than five percent per year or lessen employee
compensation. 21 This, however, was on')1 a temporary measure which
originally was to be effective for only orE! year unless renewed by the
President. 22
finally repealed in 1972 the second section of the Initiatil'e Act, supra note 6, stated: "[n]o railroad
employee who has seniority in train, engine or yard,'3rvice in this state on the effective date
(November 7, 1972) of this Act shall be discharged, laid off, furloughed or suffer a reduction in
earnings by reason of this Act."
17. 2 F. Supp. 855 (D. Ariz. 1933).
18. Ex parte La Prade, 289 U.S. 444 (1933).
19. 325 U.S. 761 (1945).
20. Act of June 16, 1933, 91, 48 Stat. 211.
21. Id. § 7(b). This section in full states that:
The number of employees in the service of a carrill[ shall not be reduced by reason of
any action taken pursuant to the authority of this til:i'3 below the number as shown by the
payrolls of employees in service during the montil of May, 1933, after deducting the
number who have been removed from the payroll:, after the effective date of this Act by
reason of death, normal retirements, or resignation, but not more in anyone year than 5
per centum of said number in service during May, '1933; nor shall any employee in such
service be deprived of employment such as he helcl during said month of Mayor be in a
worse position with respect to his compensation fOl' such employment, by reason of any
action taken pursuant to the authority conferred tly this title.
22. Id. at 217.
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The next federal law enacted to protect employees was the Transportation Act of 1940. 23 This Act was preceded by the landmark case of
United States v. Lowden,24 wherein the United States Supreme Court held
that it was permissible under the Commerce Clause to regulate the
conditions upon which an employee could be dismissed or retained. The
basis for the Court's decision was not simply the welfare of the individual
involved, but also the effect on interstate commerce. 25
The Transportation Act, which has become a part of the Interstate
Commerce Act,26 gave four years of protection to employees of carriers
which merged or consolidated. Using the same terminology as the
Emergency Act of seven years earlier, it also stated that employees are
not to be placed in a worse position with respect to their employment. 27
The legislative history of the Transportation Act of 1940 indicates that
a much more punitive measure against the carriers could have been
passed. One proposal that was given serious consideration provided
protection for employees not only in a consolidation action, but also in
cases of abandonment of lines where there was a substitute form of
transportation. The substitute transportation would have the burden of
employing the workers who lost their jobs. These workers would be
protected by law from dismissal by the substitute company for an indefinite amount of time. Congressman Lea stated that such protective conditions were "about as wild a proposition as this House was ever asked to
approve."28 He feared that such protective agreements would be
extended to other employees in other industries when there was no need
to retain them. 29 Congressman Harrington, the sponsor of this extensive
23. Act of September 18, 1940, ch. 722, 54 Stat. 898.
24. 308 U.S. 225 (1939).
25. Id. at 240.
26. 49 U.S.C. § 1 et seq. (1970). See especially § 5.
27. The relevant portion of the Act, § 5(2)(f), which deals with the rights of employees in a
rail unification or merger states:
As a condition of its approval, under this paragraph, of any transaction involving a
carrier or carriers by railroad subject to the provisions of this chapter, the Commission
shall require a fair and equitable arrangement to protect the interests of the railroad
employees affected. In its order of approval the Commission shall include terms and
conditions providing that during the period of four years from the effective date of such
order such transaction will not result in employees of the carrier or carriers by railroad
affected by such order being in a worse position with respect to their employment,
except that the protection afforded to any employee pursuant to this sentence shall not
be required to continue for a longer period, following the effective date of such order,
than the period during which such employee was in the employ of such carrier or
carriers prior to the effective date of such order. Notwithstanding any other provisions of
this Act, an agreement pertaining to the protection of the interests of said employees
may hereafter be entered into by any carrier or carriers by railroad and the duly
authorized representative or representatives of its or their employees.
28. 86 CONGo REC. 5865 (1940) (remarks of Rep. Lea).
29. Id.
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proposal, said his reason for offering it '"'as that railroad labor had no
protection. He also was concerned about lhe public. Railroad consolidations and abandonments resulted in 'economic deflation of communities."3o He even felt it would be beneficial for the carriers since it
would "stay the hand of railroad financial interests. . . bent upon reducing the physical plant of our great railroa.ds. "31
A major problem during the hearings vIas an interunion fight. ?ome of
the railroad unions desired to secure as much legislative protection as the
most pro-labor Congressman would sponsor. Other unions felt that only a
modified protection plan for railroad employees would gather the necessary support for passage. 32 As finally pas:3ed and enacted the legislation
was admitted to be very favorable to labor. 33
The leading case interpreting this unique protective provision of the
Interstate Commerce Act is Railway Latlor Executives' Association v.
United States. 34 In this case it was decided that the section did not mean
that the ICC could require only four years of protection, but rather it had
"power to require a fair and equitable arrar,gement to protect the interests
of railroad employees beyond four years . . .. "35 The case extended the
theory of Lowden to a logical conclusion: if the government has the power
under the Commerce Clause to specify that employees be protected from
being discharged without compensation, then it also has the power in a
given case to specify the duration of prl)tection beyond the statutory
period. The legislative history is uncleal' as to whether this was the
intention of the Act. All that the Act said was: "[T]he employees have the
protection against unemployment for foul' years, but the Interstate Commerce Commission is not required to give them benefits for any longer
period . . . . "36

III.

FEATHERBEDDING

S'y'

AGREEMENT

In addition to the statutory protection conferred upon railroad employees, private contracts have been created which entitle employees to
hold their jobs beyond the time they are needed or, in the alternative, allow
for favorable severance allowances. These contracts form the basis for
present job protection agreements betwE:en labor and management in
railroading.
30.

86 CONGo REC. 5870 (1940) (remarks of Rep. Harrington).

31. Id. at 5871.
32. See 86 CONGo REC. 5869 (1940).
33. "We believe that is a very fair and a very liberal provision for labor. We believe that
railway labor substantially agrees in that viewpoint. We take nothing from labor by this agree,
ment." Id. at 10178 (remarks of Rep. Lea).
34. 339 U.S. 142 (1949).
35. Id. at 155.
36. See note 33 supra.
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WASHINGTON AGREEMENT

The first such contract of importance was the Washington Agree~
ment, executed on May 21, 1936. 37 Under this pact employees who were
displaced 38 were given protection. An employee was allowed the difference between his average monthly earnings before displacement from
his former position and his current monthly earnings following the salary
diminution. Protection is also offered in a "coordination"39 if the employee
loses his employment entirely. When this occurs he is entitled to sixty
percent of his former earnings for from six months to five years, depending
on his length of service. However, any amount a terminated employee
receives from other railroad earnings has to be deducted from his
severance allowance. Even if a worker has worked for less than one year
he is entitled to a lump sum payment based on sixty days' salary.
A retained employee can receive other benefits, such as moving
expenses, loss on the sale of a home, free railroad transportation, a
pension, and hospitalization. Any disputes between the parties arising
from a Washington-type agreement is referred to a committee of the
parties. If the parties are unable to agree, a neutral referee is selected
either by them, or if they are unable to choose a referee, the dispute goes
to the National Mediation Board. 4o
Not everyone was pleased with the terms of the Washington Agreement. Representative Harrington, in his distaste for the terms of the
Agreement, oversimplified the Agreement by saying that all it involved
was a surrender of a life's work for a "mere"sixty percent of an employee's
salary.41

B.

OKLAHOMA CONDITIONS

Another common pattern for setting compensation terms in the
railroad industry is the one found in the Oklahoma Conditions. 42 The
37. See H. JONES, RAILROAD WAGES AND LABOR RELATIONS 1900-1952, at 98-99 (1953).
38. Displacement is defined in terms of the employee:
A displaced employee is one who is retained in service but who, because of the
coordination, is placed in a worse position with respect to compensation and rules
governing working conditions that he occupied at the time of such coordination.
Displacement is usually associated with the effects of "bumping" whereby employees
with greater seniority exercise their rights to jobs perviously held by the displaced
employee. D. ROBB & J. LUSTIG, RIGHTS OF RAILROAD WORKERS 406 (1968).
39. A coordination is defined as:
[Jjoint action by two or more carriers whereby they unify, consolidate, merge, or pool in
whole or in part their separate railroad facilities in any of the operations or service
previously performed by them through such separate facilities. Id. at 407.
40. Id. at 406-09.
41. 86 CONGo REC. 5869 (1940). Representative Harrington in his parochial view of railroad
management added: "The 1936 jobs agreement constitute only what railroad financiers voluntarily accepted." Id. at 5870.
42. Oklahoma Ry. Company Trustees Abandonment of Operation, 257 I.C.C. 177 (1944).
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Oklahoma Conditions are applicable whEln a railroad abandons either
. part or all of its operations and some of its trackage is sold to another
company. The basic difference between lhe Oklahoma Conditions and
the Washington Agreement is found in the treatment of pay allowances
when an employee is either dismissed or (Iemoted. Under the Oklahoma
Conditions the protective period is four ye;3.rs-the same as found in the
Interstate Commerce Act. Unlike the W.3.shington Agreement, which
allows a dismissed employee only 60% of his former earnings, the
Oklahoma Conditions call for giving a dismissed or demoted employee
100% of his former wages, minus earnings in any other employment or any
benefits collected from unemployment insurance. The Oklahoma Conditions are very defective in the provisions for settling disputes. If a controversy arises which cannot be settled it rnay be referred to an arbitration
committee by either party. This committee is one whose formation, duties,
procedure and compensation are agreed L pon by both parties. 43 Considering the past inability of labor and managElment in the railroad industry to
agree on nearly any issue, this definitely i:3 not a workable proposition.

C.

NEW ORLEANS CONDITIONS

. The third type of agreement commonly used is known as the New
Orleans Conditions. 44 These Conditions are, basically a combination of the
Washington Agreement and the Oklahoma Conditions. If the employee is
adversely affected within four years of an ICC order the Oklahoma
Conditions apply. If more than four years 31apse the terms found in the
Washington Agreement are applicable. 45
No discussion of agreements is cornplete without mention of the
agreement between the unions, the Penm:ylvania Railroad and the New
York Central Railroad. 46 These conditions3re sui generis. To appease the
unions the two railroads practically had to ~Iuarantee lifetime employment
to any worker affected by their proposed merger. All employees who
wished to continue their employment with tle merged company could do
so for as long as they desired. An employee's position could not be
worsened with respect to compensation, working conditions or fringe
benefits. Employment could be reduced only if business contracted more
than five percent in any thirty-day period.'l?
43. Id. at 197-201. The Oklahoma Conditions are E Imost entirely identical to the Burlington
Conditions and the names for these two agreements are often used interchangeably. Chicago, B.
& Q. R.A. Abandonment, 257 I.C.C. 700 (1944).
44 .. New Orleans Union Passenger Terminal CaBB, 282 I.C.C. 271 (1952).
45. Id. at 280-2.
46. Pennsylvania Railroad Company-Merger-·r~ew York Central R.A. 327 I.C.C. 475
(1966).
47. Id. at 543. The ICC would frown upon using a term such as job guaranty:
Under its terms, although the merged company is restricted severely in reducing its
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What was the quid pro quo here? Besides allowing the merger to
occur, the unions gave the consolidated company the right to transfer
employees throughout the system. Transfers across seniority lines, however, could only occur within a craft. 48
D.

WORK RULES

One of the most pernicious featherbedding practices in the railroad
industry developed from inflexibility in the face of changing times. In 1916
Congress passed the Adamson Act 49 to establish the eight-hour work day
for railroad employees. 50 A practice soon developed of defining a work
day both in terms of hours and miles traveled. An employee completed a
regular work day when he had either worked for eight hours or traveled on
a freight train for 100 miles. This work rule, so sensible in the days when a
freight train could scarcely make 100 miles in an eight-hour day, became
an obnoxious and expensive featherbedding provision when train speeds
greatly increased. 51 Nowaday's pay may be for much less than. eiQht
work force in accomodating the merger program,.
. we do not construe the agreement as providing for a so-called "job freeze" .
. Id. at 685.
48. Id. at 543.
49. 45 U.S.C. § 65 (1970). The Adamson Act states:
Eight hours shall. in contracts for labor and service, be deemed a day's work and the
measure or standard of a day's work for the purpose of reckoning the compensation for
services of all employees who are now or may hereafter be employed by any common
carrier by railroad, except railroads independently owned and operated not exceeding
one hundred miles in lenQth, electric street railro'ads, and electric interurban railroads,
. Provided, that the above exceptions shall not apply to railroads though less than
one hundred miles in length whose principal business is leasing or furnishing terminal or
transfer facilities to other railroads, or are engaged themselves in transfers of freight
between railroads, or between railroads and industrial plants.
50. The passage of the Adamson Act was the culmination of railroad brotherhood demands
for wage increases. From the turn of the century to 1916 the unions were in constant disagreement with the carriers on wages. Strikes were averted only by binding arbitration. In all likelihood
the aversion to arbitration by the railroad unions stems from this time when they had to settle for
wage increases they felt were not satisfactory. In 1916 the brotherhoods strongly insisted on an
eight-hour day and increased wages. The railroads opposed both, but were willing to arbitrate,
which the unions refused to do. When an impasse was reached the brotherhoods set a strike for
September 4, 1916. President Wilson asked for a postponement of the strike, but he was turned
down. The mode of operation he chose for preventing a strike was to ask Congress to enact an
eight hour day law. This was done, and he was able to sign the Adamson Act on September 3,
1916. S. PERLMAN & P. TAFT, HISTORY OF LABOR INTHE UNITED STATES 1896-1932, IV LABOR MOVEMENTS
374-85 (1935).
51. The agreements between the carriers and the brotherhoods no longer even make a
pretense that eight hours is a day. It is not uncommon for an agreement to say that less than eight
hours is the work day:
In all classes of freight service, 100 miles or less, 8 hours or less (straight-away or
turn-around) shall constitute a day's work;
St. Louis-San Francisco Railway
Company; SI. Louis, San Francisco and Texas Railway Company Agreement with
Brotherhood1of Locomotive Engineers 18, Effective January 19, 1920, Revised effective
January 16, 1950.
Passenger Service. One hundred miles or less (straight-away or turn-around), five hours
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hours of work. According to the Associatioll of American Railroads there
are a number of instances in which a work day consists of less than two
hours. 52
One critic of the" 100 miles equals a day of work" rule has said that the
railroads missed an opportunity to have thi::; rule modified at the time the
Adamson Act was passed: "[t]he roads f,liled to take advantage of the
opportunity to trade a reduction of the day in hours for an increase in the
day in miles. . . . "53 The reason that this trade-off did not occur was that
the speed-up in freight service had not yet started and the railroads did
not yet anticipate it. At that time the carriers usually were not able to run a
freight train 100 miles in eight hours. Increa!,ing the number of miles in an
eight-hour work day would have meant overtime payments. 54
Unfortunately, the railroad industry is !)ubject to a spectrum of work
practices which either constitute featherbE!dding or encourage featherbedding. A common practice in many indu~;tries is to allow workers of one
craft to do work in another craft, especially if it is closely related. This is not
so in railroading. In the disputes between the carriers and the brotherhoods a major point of contention has tl'3en clauses such as "where
regularly assigned to perform service within switching limits, yardmen
or less,.
. shall constitute a day's work, miles in Excess of 100 will be paid for at the
mileage rate provided, according to class of engire.
Six hours and forty minutes or less shall constitu:e a day in suburban service. SI.
Louis-San Francisco Railway Company; SI. Louis, :3an Francisco and Texas Railway
Company Agreement with Brotherhood of Locomotive Firemen and Enginemen 11,
(effective May 16, 1910, revised June 16, 1947).
Brakemen, in passenger service, have to do more vlOrk to earn a day's pay. For them it is 150
miles or less. However, on freight service 100 miles or IHss will meet the requirement of a day's
pay for a day's work. SI. Louis-San Francisco Railway Company; St. Louis, San Francisco and
Texas Railway Company Agreement with Brotherhood of "lailroad Trainmen 4, in effect March 15,
1920, as revised March 1, 1953.
52. Loomis, RAILWAY DIGEST, April, 1959, at 19. According to the AAR very little work was
being done by the various types of employees. And the c mount of work that was being done was
constantly diminishing. The AAR prepared the following ~hart showing the decline in work hours.
Average Number of Hours of Work Requirec to Earn a Basic Day's Pay

Passenger engineers.
Passenger firemen ....
.................... "
Passenger conductors .................
Passenger brakemen ......
Passenger baggagemen
Through freight engineers ..........................
Through freight firemen .....
Through freight conductors
Through freight brakemen ........... ,', ...... .. " ......... ,

Hrs.
4
4
5
5
5
6
6
6
6

19221957
Hrs.
Mins.
Mins.
57
31
2
28
50
2
45
3
55
43
40
3
45
4
05
4
05
36
35
4
08
56
31
3
32
57
3

53. S. SliCHTER, UNION POLICIES AND INDUSTRIAL MANAGEMENT 191 (1941).
54. Id., n. 73.
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shall not be used in road service when road crews are available. . ,"55 or
"[ e ]xcept as otherwise provided all work done exclusively within switching
limits will be given to the yardmen from that seniority list."56 Another
requirement that encourages the retention of workers that are not needed
or may not be wanted for a particular assignment is the rule that "[a]
yardman shall not be removed from his position by reason of defective
eyesight or hearing, if ... he is found competent for the service he is
engaged in. "57 Then there is the work rule that allows a railroad employee
to be employed by a union in its activities. This "shall be considered as in
the service of the railroad on leave of absence . . . . "58 Consequently
seniority will continue to accrue. Still another work rule prohibits trainmen
from loading more than three bales of cotton at anyone station. 59
An analysis of these rules reveals that they are archaic and no longer
serve the purposes for which they were intended. In some instances the
result may be the exact opposite of what was intended. A rule which states
that members of one craft cannot do the work of other crafts is meaningful
if the two crafts are so unrelated as to render incompetent the performance of one who is not a member of that craft. Otherwise craft distinctions
only promote featherbedding, especially when the amount of work to be
done in all crafts of an industry is declining. These rules also do not bear a
reasonable relationship to such goals as safety and welfare of workers.
Seniority rules may be of paramount importance in protecting labor.
However, if seniority distinctions are set rigidly by divisional boundary
lines the employees will not benefit. Carrier operations may be hampered
by an inability to move workers to districts where they will be more useful.
A rule which states that a worker who has poor eyesight or poor
hearing must be retained in his pOSition defeats the purposes of safety
and welfare, not only for the worker, but also for fellow employees who may
be endangered by him. The goal of long-term financial protection of
employees is also defeated. If too many employees become a burden on
a railroad the carrier loses its competitive position, not as to other railroads
that are burdened by the same work rules, but as to other forms of
transportation such as trucks and airlines. In any line of business, marketplace economics dictate who will be able to reap the profits. If the
railroads have to charge higher prices for their services because of high
labor costs or discriminatory governmental regulations, they either have to
55. Sl. Louis-San Francisco Railway Company Agreement with United Transportation
Union, Yardmen'S Schedule 5 (effective January- 1, 1973), as revised October 28, 1972.
56. Id. at 34.
57. Id. at 29.
58. Sl. Louis-San Francisco Railway Company, SI. Louis, San Francisco and Texas Railway
Company Agreement with Brotherhood of Railroad Trainmen 50 (effective March 15, 1920), as
revised March 1, 1953.
59. Id. at 19.
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pass on the increased costs to their clients or simply cease doing
business. In the latter case employees are 113ft without a job. 60 On the other
hand, by adjusting with the times the railroad brotherhoods may be able to
save more of their members' positions tr an by adhering to rules that
produce only short-term results. 61
Not much credit can be given to the bmtherhoods for being flexible.
There are some instances in which there has been a slight degree of
adjustment. This is illustrated by the elimination of a past rule that required
the payment of arbitraries 62 to yardmen VI10 carried portable radios as
part of their employment. Still, even with the elimination of the rule,
vestiges of it remain "for individual service riot properly within the scope of
yard service".63
IV.

FEATHERBEDDING F'I,OSCRIBED

A.

FEDERAL STA 7UTES

Two federal laws of general application and one applying specifically
to railroads have made half-hearted and innffectual attempts to control or
diminish featherbedding. Of the general laws, the Labor-Management
Relations Act of 194764 (LMRA) explicitly p 'ohibits the payment of wages
or salaries which are not for work done:
It shall be an unfair labor practice for a labol' Jrganization or its agents-to
cause or attempt to cause an employer to pa~/ or deliver. . any money or
other thing of value, in the nature of an exaction, for services which are not
performed or not to be performed.
65
60. This is exactly what has happened to railroad employees. In 1920 slightly over 2 million
workers were employed by the railroads. By 1974 the payroll figure had declined to 525,000.
MOODY'S TRANSPORTATION MANUAL 1975, at 43.
61. This is a view that has often been expressed Jy labor arbitrators and various courts. It
was well put in the case of Austin v. Painters' District COLincil, 32 L.R.R.M. 2595, 2595-596 (1953),
aft'd, 339 Mich. 462, 64 NW.2d 550 (1954), cert. deniHd, 348 U.S. 979 (1955):
The defendants also seem to be alarmed that the u:;e of the pressure and/or pan roller
will bring about a great reduction in the employm3,t of painters in this area. With this
reasoning the court does not concur. From the very beginning of our industrial age, ..
down to the present day labor saving devices, it hiB always been the position of those
connected with the various trades affected that thEl use of these mechanical devices
would greatly reduce employment. However, histo '1 ' has proved the contrary; that they
have constantly and steadily improved employm31t, brought about the reduction of
costs and the making of a better product, enabling the public to buy a better product at a
lesser price and consequently in far greater quarlt ties.
62. See note 58 supra, at 42. Arbitraries are speciE I allowances paid to railroad workers for
additional service performed "during the course of 01 continuous after the end of regularly
assigned hours." Id. at 5.
63. Id. St. Louis-San Francisco Railway CompalN, St. Louis, San Francisco and Texas
Railway Company Agreement with Brotherhood of Railload Trainmen, supra note 58 at 5.
64. 29 U.S.C. § 141 et seq. (1970).
65. 29 U.S.C. § 158(b)(6) (1970).
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The policy considerations behind this provision are important to the
railroad industry since the arguments pro and con are basically the same.
This anti-featherbedding clause, simple and to the point on its face, is
revealed by the legislative history as one of the more controversial
aspects of the LMRA. In the House version of the bill,66 five different
activities were defined as featherbedding: employing more persons than
necessary, making a payment instead of employing an excess number of
individuals, paying more than once for a service that is performed, paying
for services not performed and paying a tax for using or agreeing to
restrictions on the use of certain machines. In the Senate bill there was no
provision dealing with featherbedding. The Senate felt that matters concerning how many workers are required to perform a function was
something that a court of law could not determine because of variations
from industry to industry.67 Senator Taft, a staunch supporter of the
measure to prohibit featherbedding, believed differently. He asserted
emphatically that it was "quite clear" the aim was to forbid "extortion by
labor organizations or their agents."68
The opponents of the provision were just as adamant. Senator
Pepper of Florida believed it would eliminate clauses in contracts which
called for paying workers who reported at a work site and then were told
by the employer that there was no work. The end result, according to the
Senator, would be to "wreck" unions. 69 Senator Murray of Montana
indicated that health and safety measures that had been instituted would
have to be sacrificed. 7o Other opponents went so far as to say that
employees' vacation time and their minimum number of hours of work per
week would be endangered. 71 Another individual who vehemently
opposed the anti-featherbedding clause was President Truman. One of
the reasons he vetoed the entire 1947 LMRA was because he felt that
employees' rest periods, safety provisions and other legitimate practices
were threatened by the language used in drafting the section concerned
with featherbedding. 72 The Act· was passed over his veto.73
This law could have been very useful for regulating labormanagement relations, especially if it were more specific.?4 Surely it need
66. H.R. 3020. 80th Cong .. 1st Sess. (1947).
67. 93 CONGo REC. 6443 (1947).
68. 93 CONGo REC. 6859 (1947) (remarks of Sen. Taft).
69. 93 CONGo REC. 6514 (1947) (remarks of Sen. Pepper).
70. 93 CONGo REC. 6503 (1947) (remarks of Sen. Murray). Senator Murray believed. as many
still do. that the solution to featherbedding is in the collective bargaining process.
71. Id. at A2916. quoting an article by Alfred Friendly in THE WASHINGTON POST. June 15.
1947.
72. 1947 U.S. CONGo SERVo 1853.
73. H.R. 3020. 80th Cong .. 1st Sess. (1947) U.S. CODE CONGo & AD. NEWS 168.
74. A possible criticism of the provision is that there is no uniform method of applying
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not have been relegated to the unimportant role that the courts have given
it. 75
.
Another general statutory proscription on featherbedding is found in
the Hobbs Act. 76 It prohibits the obstructioll, delay or movement of an item
in commerce by robbery, extortion, viol2nce or threat of violence. In
United States v. Kemble77 the Hobbs Act was construed to encompass
labor activites involving "imposed, unwanted and superfluous services" if
commerce were obstructed,78 but it is cleaJly of very narrow applicability.

A.

PUBLIC LAW

88-108

The only federal proscription relating ~;pecifica"y to featherbedding
on the railroads comes from Public Law 88-1 08. 79 The background for this
standard criteria since conditions differ from industry to industry. This need not be so. Under a
statutory grant of power from Congress, the Department of Labor can promulgate rules
proscribing featherbedding. Then it can publish in the Federal Register, in precise detail for each
industry, the specific practices which constitute feathertmdding. Although it would be impossible
to formulate guidelines for every existing type of wor( it would be a good start to delineate
featherbedding practices where they are most commoll-for example, in the maritime, printing,
entertainment, and construction industries, as well as in the railroads. The enforcement procedures for the railroads should be the same as for other ir dustries, except that statutory authority
for such procedures should arise under the Railway Lab')r Act. 45 U.S.C. § 151 et seq. (1970).
There is precedent for such a procedure. In the enironmental field, not only are standards
for pollution control being promulgated industry by industry by the Environmental Protection
Agency, but also industry subcategories are often trea:ed separately.
75. Much of the blame for this situation can b,~ placed on two cases. In American
Newspaper Publishers Ass'n. v. NLRB, 193 F.2d 782 (7th Cir 1951), aft'd, 345 U.S. 100 (1953), it
was decided that it was not an unfair labor practice undo3r the appropriate section of the LMRA, §
8(b)(6), to set bogus type. The court reasoned that the omployee actually worked in setting the
bogus type and was not merely hired forthat purpose alo le. Furthermore, ittook only five percent
of his working time.
American Federation of Musicians v. Gamble Enterprises, Inc., 92 N.L.R.B. 1528 (1952),
concerned the employment of stand-by musicians. ThE' National Labor Relations Board found
that the musicians were not guilty of a featherbedding :Jractice. The decision was based on the
fact that if they were given employment they would (10 actual work. The Board interpreted §
8(b)(6) to mean that a violation would occur only if no wO'k were performed or no work was to be
performed. On appeal, sub nom. Gamble Enterprises, Inc. v. NLRB, 196 F.2d 61 (6th Cir. 1952),
the court equated forcing someone to use services ':hat were not needed to an exaction.
Therefore, the musicians would fall under the featherbe:Jding proscription. When the case came
up to the Supreme Court, 345 U.S. 117 (1953), the Board's view was adopted and the Court of
Appeals was reversed. The Supreme Court deftly avoid3d the issue of featherbedding. Since the
offers to work by the musicians were in good faith therE! Nas no need to determine whether they
were demanding an exaction.
The dissent felt that "[C]ongress surely did not enact a prohibition whose practical
application would be restricted to those without sufficien;: imagination to invent some 'work'." 345
U.S. at 126.
76. 18 U.S.C. § 1951 (1970).
77. 198 F.2d 889 (3rd Cir), cert. denied, 344 U.~. 893 (1952).
78. Id. at 891-92.
79. Joint Resolution of August 28, 1963, Pub. L. tJo. 88-108, 77 Stat. 132.
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law was a dispute that arose between the carriers and the unions in 1959
when changes in existing work rules and pay structures we're sought.
Once the possible consequences of the dispute were realized, President
Eisenhower appointed a commission of fifteen members, five each from
the public sector, railroad management and the railroad brotherhoods,
After thirteen months of studies and hearings the commission recommended against the carriers as to work rule changes, while favoring a
modification in pay structures, The carriers accepted the findings and
were willing to abide by them; the unions were not. 8D
In 1963, with the prospects of a strike looming, President Kennedy
established an emergency board that was to submit proposals for the
resolution of issues. The board's recommendations, like those of the
commission, were not binding on the parties. The brotherhoods objected
strongly to one of the suggestions, arbitration. On July 10, 1963, the eve of
a strike deadline, President Kennedy asked the parties to permit a
subcommittee of the President's Advisory Committee on LaborManagement Policy to review and report on the issues involved. This was
agreed to by all concerned and the threat of a strike was temporarily
averted,81
This committee basically reiterated the findings of the board and of
the commission. Its report listed eight issues in the controversy, of which
the most important were the disputes over firemen and crew consists. The
Presidential commission had come to the conclusion that firemen were not
a necessity for safe train operations. However, it recommended firemen
with ten years of seniority should be retained while those with less seniority
should be given other railroad job assignments, retraining, or severance
pay. The Presidential board had recommended that there should be a
determination of when firemen were needed for safety. The second
controversy was over crew consists, where the differences were narrow.
The difficulty was that the unions did not want a determination by arbitration of the disagreement over crew consists for branch lines.
One of the lesser issues concerned the combination of yard crews
with road crews. The unions wanted these disputes handled locally while
the railroads felt that a national determination would be better. The parties
were also in dispute over compensation, with dissatisfaction being
aroused by widespread inconsistencies in wage structures among the
various railroads. The railroads did not want to discuss this issue until the
two major issues involving the firemen and crew consists were resolved.
The other issues were the manning of motor cars and self-propelled
vehicles, interdivisional runs, employment security and apprenticeship
programs. 82
80. 1963 u.s. CODE CONGo & AD. NEWS 1544-46.
81,ld.
82. Id. at 1546-549.
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In conclusion, all the committee acconllJlished was to state the issues
that were preventing the parties from coming to an agreement. For this the
carriers and the brotherhoods did not neecl a Presidential committee. The
indications are that the main purpose of the committee was to stall for time;
however, procrastination does nothing for the resolution of disputes that
have been in the making for decades.
Shortly after the report, President Kennedy, in a special message to
Congress on July 22, 1963, submitted proposals for the settlement of the
on-going dispute between the railroads and the unions. 83 The President
envisioned catastrophic effects from a prolonged strike: food shortages in
large population centers, weakened national defense and national security, crippled industry, massive unemployment84 and, quite possibly, a
recession. 85
With these disastrous possibilities in Illind, the President proposed
that for a two-year interim period work rull~S changes be submitted for
approval, disapproval or modification to th9 Interstate Commerce Commission. 86 According to the President this would not be compulsory
arbitration, but rather "would preserve an.: prefer collective bargaining
and give precedence to its/ solutions."87
Congress responded to the President':, initiative by enacting Public
Law 88-108 which was divided into nine sections. 88 The first section stated
that neither party to the 1959 dispute woulcl make any change in compensation or work rules "except by agreement, or pursuant to an arbitration
award. "89 The second section established an arbitration board which was
to consist of seven members, two each cho~)en by the carriers and by the
brotherhoods and three chosen by the foUl- arbitrators designated by the
parties. 9o The third section required the tioard to make a decision in
respect to firemen and crew consists. ThE decision reached would be
binding on all parties to the dispute and would be a final disposition of the
issues. 91 The fourth section adopted the procedures found in the Railway
83. Id. at 1537; 109 CONGo REC. 13004 (1963).
84. The President elaborated on this statement by citing some statistics:
[T]he Council of Economic Advisers estimates that by the 30th day of a general rail
strike, some 6 million non-railroad workers would have been laid off in addition to the
200,000 members of the striking brotherhoods and ~;()O,OOO other railroad employeesthat unemployment would reach the 15 percent mark for the first time since 1940-and
that the decline in our rate of GNP would be nearly four times as great as the decline
which occurred in this Nation's worst postwar recm;sion. Id. at 1538-539, 109 CONGo
REC. at 13005.
85. Id. at 1538-539, 109 CONGo REC. at 13005.
86. Id. at 1541, 109 CONGo REC. at 13006.
87. Id., 109 CONGo REC. at 13007.
88. Joint Resolution of August 28, 1963, Pub. L. I-.Jo. 88-108, 77 Stat. 132.
89. Id. §·1.
90. Id § 2.
91.ld.§3.
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Labor Act to the extent that they were consistent with the specific
provisions of Public Law 88-108. 92 The disposition of the issues was to be
made in the United States District Court for the District of Columbia and
any award was to continue for two years from the date it was granted
unless the parties agreed otherwise. 93 The other sections addressed
themselves to such issues as the beginning of hearings, the resumption of
collective bargaining, the public interest involved, enforceability by the
courts and the expiration of the law.
The arbitration board came to a decision that was filed with the court
on November 26, 1963. 94 The award started with a saving clause: "all
agreements, rules, regulations. . . and practices. . . with respect to. . .
firemen (helpers) shall continue undisturbed except as modified by the
terms of this Award,"95 and this considerably weakened the Award.
Substantively, the award first attacked the problem of firemen. The
decision was a major setback for the unions. The board asserted that
railroads would no longer be required to employ firemen "in any class of
freight service" (steam power excepted). As a small concession to the
unions, ten percent of the firemen were to be retained as part of the
carriers' freight crews. Once this foundation was laid the board considered what provisions were to be made for the terminated individuals. If a
fireman had less than two years' seniority on the effective date of the
award he was only entitled to a lump sum separation allowance. Those
with more than two years' seniority who had average earnings as firemen
of less than $200 per month were given the option of receiving a severance allowance of 100% of their earnings in the preceding 24 months or
remaining on the seniority lists and performing functions for which they
were qualified. Those in this category who had performed no services
could be terminated without a severance allowance. All other firemen with
less than ten years of service retained their rights and seniority continued
to accrue to them. Those employees with more than ten years' seniority
who were retained were fully protected and did not have to fear the loss of
their positions. 96
92. 'd. § 4. Briefly, the pertinent provisions of the RLA provide that controversies between a
carrier or carriers and employees which are not settled by representatives of the parties or an
adjustment board be submitted to a board of arbitration composed of either three or six
individuals, one or two arbitrators chosen by each side, and the remaining arbitrator or arbitrators
chosen by the already designated arbitrators. In addition, each party will be given an opportunity
to be heard, the agreement to arbitrate will state the specific questions to be resolved, and an
award of the board will be conclusive unless a petition for impeachment is brought within ten
days. 45 U.S.C. §§ 157-159 (1970).
93. Joint Resolution of August 28, 1963, Pub. L. No. 88-108, § 4, 77 Stat. 132.
94. Railroads v. Operating Bhds., 41 LAB. ARB. 673 (decision by board) (1963).
95. 'd. at 675.
96. 'd. at 675-77.
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The decision on crew consists was inadequate and evasive. The
board said that the issue should be resolved at the local level through
negotiations between individual carriers and the brotherhoods. Then if the
parties were unable to agree on a disputed issue, it could be referred to a
special board of adjustment. The arbitration board laid down guidelines to
be considered by the special board. Thl3se included such factors as
safety, crew workload, special conditions that might exist, number of
railroad crossings to be protected and :5tate, county and municipal
ordinances. 97
In one aspect this award was grounclbreaking: featherbedding, as
exemplified by firemen, was no longer sacrosanct. Courts, labor arbitrators and unions were placed on notice thai: firemen were not a privileged
class to whom marketplace economics did not apply. Otherwise, the
award was of minimal value. A number of states still had full-crew laws
which mandated not only the use of firemen I)ut also other workers, usually
brakemen. In those states in which there were no such laws, railroad
employees were covered by various prmective agreements between
them and the carriers.
Suprisingly, the Supreme Court held U",at Public Law 88-108 did not
preempt a state full-crew law in Chicago, Ro.-:;k Island, & Pacific Railroad v.
Hardin9 8 where the Arkansas full-crew law was at issue. The district court
decision had gone against the Arkansas Iclw because the court found it
was the purpose of Congress to preempl state laws in this area. The
primary evidence of this was said to be the omission of a saving provision
in the federal law, in addition to the finding of the court that the arbitration
award was in direct conflict with the Arkansas law.
The Supreme Court agreed with the lower court dissent in finding no
preemption. The Court stated that the disameement between the carriers
and the unions that had been before the arl)itration board did not exist in
states that had full-crew laws, since thos'3 laws were decisive on the
question and precluded practical disagreements over hiring full crews.
This appears to be faulty reasoning. The carriers had never conceded thevalidity of the state laws and had previously challenged them in
court. Justice Douglas, in his dissent, found it "inconceivable that Congress intended to solve only part of the problem when it directed the
Arbitration Board to make a binding award which 'shall constitute a
complete and final disposition of the. . . issues.' "99
In the crew consist issue the creation 01' .:lnother board, in a situation in
which so many boards had already failed, only added more confusion to
97. Id.. at 678-79.
98. 239 F. Supp.1 (W.o. Ark. 1965), rev'd sub nom .. Brotherhood of Locomotive Eng'rs. v.
Chicago, A.I. & Pac. R.A., 382 U.S. 423 (1966).
99. 382 U.S. at 447.
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an already disorderly state of affairs. Such a restricted and limited
resolution of the problems did not mollify the parties. The unions were least
pleased since the loss of even some firemen meant that union ranks would
start to dwindle. The carriers were not completely satisfied because they
still had excess labor.100
Litigation over the board's findings quickly developed. In Brotherhood of Locomotive Firemen and Enginemen v. Chicago Burlington &
Quincy Railroad Co., 101 decided before the effective date of the board's
decision, the union challenged the constitutionality of Public Law 88-108.
They also contested the arbitration board's findings on the ground that
they did not conform to the statute. Neither challenge was upheld.

C.

STATE STATUTES

State laws that proscribe featherbedding are extremely rare. There
are statutes in some states which may be construed as not allowing
make-work practices. However, the state courts have not had to decide
whether such construction is appropriate. An example is a statute found in
North Dakota that makes it a misdemeanor for an individual to force an
employer "to limit or increase the number of his hired foremen, journeymen, apprentices, workmen, laborers, servants, or other persons
employed by him. . . ."102
A unique statute is California's Railroad Anti-Featherbedding Law of
1964. 103 This law adopted the findings of President Kennedy's arbitration
100. Railroads v. Operating Bhds., 41 LAs. ARB. 673, 680 (decision by board) (1963). The
opinion of the neutral members was very revealing as to the limitations and shortcomings of the
decision. In a statement which may have been calculated to exonerate them from any defects
which their decision may have had, the neutral members stated:
[t]he limitations under which we must deal with these issues should immediately be
made clear .
. There are many questions of general social policy, community
action, or legislation which bear on the problems before us, but they are not within our
purview.
In approaching our task we have been fully aware of the handicaps imposed upon us
not only by our relative unfamiliarity with the complex problems of railroad operation but
also by the narrow time limits within which we have been compelled by the Joint
Resolution to complete our work. We have had to base our judgments entirely upon the
evidence and arguments presented to us by the parties in the formal context of
adversary proceedings.
101. 225 F. Supp. 11 (D.D.C 1964), aft'd, 331 F.2d 1020 (D.C. Cir. 1964), cert. denied, 377
U.S. 918 (1964). This decision did not apply to engine service. However, it was applicable to
assistant conductors, ticket collectors, brakemen, flagmen, and others.
102. N.D. CENT. CODE § 34-01-05 (1970) (amended 1975). A non-criminal statute is found in
Colorado. Under the Colorado Labor Peace Act, COLO. REV. STAT. § 8-3-101 to 123 (1973):
[I]t is an unfair labor practice for an employee, individually or in concert with others to:
... [d]emand or require any stand-in employee to be hired or employed by an
employer, or to demand or to require that the employer employ or pay for an employee to
stand by or stand in for the work being done by other employees, or to require the
employer to employ or pay for any employee not required by the employer or necessary
for the work of the employer.
103. CAL. LAs. CODE §§ 6900-6910 (West 1971).
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board, created pursuant to Public Law 88-108, and declared it to be the
public policy of the state of California "that fH3.therbedding practices in the
railroad industry should be eliminated and tl1at national settlement of labor
controversies relating to the management of trains should be made
effective in California. . . . "104
Under the California law, carriers whicr. 'un more than four trains each
way every 24 hours are required to employ on their passenger trains only
one conductor, one brakeman (these two must be on all passenger trains)
and an engineer and fireman for diesel locomotives (or a motorman
instead of the latter two if the train is propelled by electricity) and two
brakemen when four or more cars are haulecl. 105 The statute remains silent
on the requirements pertaining to freight OP'3 rations. Another aspect of the
California law is a provision dealing with the qualifications and work
experience needed for engineers, conductors, and brakemen. 106
The California statute has to be comme:nded for taking a stand on a
controversial issue that had engendered intensive opposition from labor.
However, the accolades must stop at this point. The statute fails to come to
terms with all the work practices and work rules that constitute featherbedding or make-work. It may be that some 01' these issues may have to be
solved on the national level, but if the courts and arbitration boards are
going to insist that areas such as crew consists are items to be negotiated
by individual carriers, then it may fall to the states to regulate such
agreements.

V.

CONCLUSlmJ

The problem of featherbedding has ttl'ee sources: labor, management and government. Labor has become so powerful in railroading that it
is usually able to dictate the conditions of a III'ork agreement. This does not
mean that the union members necessarily benefit from the agreement,
and, in fact, are more often harmed than helped. The problem with
management is that it is an entrenched bureaucracy and in many ways
acts like the myopic labor leaders it deals with. Railroad management
does not adjust with the times and is unwilling to innovate or do anything
that would jeopardize the status quo. Government, mainly through the
Interstate Commerce Commission, is a heavy contributor to the abdominable conditions prevalent in the railroad inclustry. It is true that when the
ICC was created, the railroads were extmmely powerful and were not
loath to flex their muscles. However, over tre ensuing years a number of
changes occurred which precipitated the railroads' fall from prominence.
104. Id. § 6900.5.
105. Id. § 6901.
106. Id. § 6906.
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The heavy hand of the regulators did not allow the railroads to do anything
without the Commission's permission.
At the present time the situation is changing only for the worse. The
physical plant of the railroads is rapidly deteriorating, their position in the
market place is declining, 107 and employment is only a fraction of what it
once was. 10B The attitudes of management, labor and government have
not ameliorated the situation. For its part government has started to
recognize some of the problems. Nevertheless, new railroad legislation
only sweetens the protective measures. In the Rail Passenger Act of
1970109 the protective conditions of the I.CA were adopted. In addition
the carriers are required to provide fair and equitable arrangements for
training or retraining programs and to give assurances of priority in
reemploying laid-off or terminated employees. 110 Under the Regional Rail
Reorganization Act of 1973 111 railroad employees who lose their jobs have
a guaranteed income if they have more than five years of service. 112 The
implications of this type of agreement are obvious. Rather than trying to
meet the tough problems of railroad unemployment head-on, the government is attempting to mollify all the parties by financially bailing out the
industry. This is a disturbing trend. If railroad employees are entitled to
special government protection then employees in other industries that
have faltered will also want favored treatment from the government. This is
not how problems are solved. This government action only mitigates
conditions for a short period while the basic problems remain.
This is not to say that the government should be silent while the
railroads roll into oblivion. A radical solution is needed, though the
necessary remedies will doubtless prove distasteful both to labor and
management. The following proposal is offered in the belief that itwill help
in solving the problems discussed in this article. A particular goal is to limit
government interference in the railroad industry in a way that will be as fair
as possible toall parties. However, the ICC under this proposed law would
107. As late as 1939 the railroads handled over 62% of the total freight shipped. In the peak
war year of 1943 the figure rose to 71 %. In 1974 it has fallen to 38.6%. MOODY'S TRANSPORTATION
MANUAL 1975 at a12.
108. See also note 60 supra.
109. 45 U.S.CA §§ 501-645 (1972).
110. Id. § 565(b).
111. 45 U.S.C.A. §§ 701-794 (Supp. 1975).
112. Id. § 775(c).
The monthly displacement allowance. . . shall continue until the attainment of age 65 by a
protected employee with 5 or more years of service on January 2, 1974, and, in the case of a
protected employee who has less than 5 years service on such date, shall continue for a period
equal to his total prior years of service.
An employee with less than 5 years of service but more than three years of service may elect
to take a lump sum payment of up to $20,000. Id. § 775(e).
Under this Act a protected employee is also entitled to benefits based on any wage increase
he would have received had he continued in his prior position. Id. § 775(b)(1 )(C).
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still serve a useful regulatory function. The ~1'Jal for the 15-year duration of
the law is to rehabilitate the railroad industry at least to the point where it
will not have to reduce its employment. When this is accomplished the
railroad industry might even become a growth industry!
PROPOSED NATIONAL RAILW/\y ACT OF 1976
Section 1: Title.
This Act shall be known as the National Railway Act of 1976.
Section 2: Declaration of Congressional Policy.
(a) Findings-The Congress finds alld declares that:
(1) An emergency exists with respect to the condition of railroads
in the United States today.
(2) Essential rail service in the United States if being provided
by railroads whose financial viability is questionable.
(3) The physical plant of railroads in the United States has
deteriorated to a point where many c011munities are being deprived
of efficient, safe and modern rail service.
(4) The railroads of the Nation are being unfairly discriminated
against by local taxing authorities.
(5) The work rules that govern labor and management in the
railroad industry are archaic and only serve to further the deteriorating state of railway affairs.
(6) The public convenience and necessity require adequate
and efficient rail service throughout the Nation to meet the needs of
commerce, the national defense and the environment, and the service requirements of passengers, the United States mail, shippers,
states and their political subdivisions and consumers.113
(7) Continuation and improvemellt of essential rail service is
necessary to preserve and maintain an Elfficient national rail transportation system. 114
(8) Rail service and rail transportation offer economic and
environmental advantages with respel~t to land. use, air pollution,
noise levels, energy efficiency and conservation, resource allocation,
safety, and cost per ton-mile of mover1ent to such an extent that the
preservation and maintenance of adequate and efficient rail service
is in the national interest. 115
(b) Purposes-It is therefore declamd to be the purpose of Congress to provide for:
113. This section is based on 45 U.S.CA § 701 (al(3) (Supp. 1975).
114. This section is based on 45 U.S.CA § 701 (a)(4) (Supp. 1975).
115. This section is identical to 45 U.S.C.A. § 701(8)(5) (Supp. 1975).
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(1) A viable rail system that is competitive with other forms of
transportation.
(2) The establishment of a Railway Trust Fund.
(3) An end to the constant disputes between rail labor and rail
management which have plagued the industry and the Nation.
(4) An end to discriminatory taxes that have siphoned off much
needed capital for the rehabilitation of the Nation's railway system.
(5) The establishment of a Railway Study Group to formulate
and propose solutions to railroad problems in the United States.
Section 3: Railway Trust Fund.
(a) Congress hereby establishes a trust fund to be known as the
Railway Trust Fund.
(b) Three cents of every four cents that currently goes into the
Highway Trust Fund from gasoline taxes shall from May 1, 1976, be
diverted into the Railway Trust Fund. 116
(c) There shall be an additional two cents levy on every gallon of
gasoline sold which shall go into the Railway Trust Fund.117
(d) The Railway Trust Fund shall be administered by the Interstate
Commerce Commission.
(e) Any railroad company or corporation, including switching and
terminal railroads, are eligible for funds from the Trust if the purpose for
which the money will be used is:
(1) Rehabilitation and maintenance of right-of way;
(2) Purchase of new and modern operating equipment;
(3) Retraining of labor that may be necessitated by any provision oJ this Act;
(4) Any other purpose which meets with the approval of the
Interstate Commerce Commission.
(f) Funds from the Trust shall not be used for any of the following
purposes:
(1) Salaries of employees or management;
(2) Reduction of corporate debt;
(3) Activities unrelated to rail transportation;'
(4) Any other purpose which does not meet with the approval of
the Interstate Commerce Commission.
(g) Any railroad that uses funds appropriated from the Railway Trust
Fund is a "participating railroad".
Section 4: Railroad Property Taxes.
116. The 4-cent tax on every gallon of gasoline sold, along with some highway use taxes on
trucks, yield $6.5 billion a year. FORBES, "Billions for Concrete," November 1, 1975, p. 74.
117. This should bring the total yearly amount in the Railway Trust Fund to about $7.5 billion.
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(a) All property taxes levied by loccll taxing authorities on railroad
property are hereby suspended, subject ·to the following conditions:
Such tax money is to be usecl for the improvement of the
properties upon which they are levied, if these properties are:
(A) Rights-of-way;
(8) Railroad yards.
(2) Any tax money not so used bHlongs to the appropriate local
taxing authority and shall be used for activities consistent with this
Act.
Section 5: Railway Labor.
(a) A participating railroad shall havI3 the right to assign, allocate,
and consolidate work to any location, facility, or position on its system.
(b) Said work in Paragraph (a) may be removed from the coverage
of a collective bargaining agreement.
(c) Labor organizations of particip3ting railroads shall have the
right to name one director for every three management directors currently
on the board of directors of any participating railroad.
(d) Section 5(2)(f) of the Interstate G: mmerce Act does not apply to
this Act. However, before any participating l'ailroad removes an employee
because of automation or similar reason, it shall have the obligation of:
(1) Retraining such employee for any other work he is capable
of performing in the railroad's system, without any reduction in wages
or benefits during and after the time the retraining takes place.
(2) Finding a position for such '3mployee in the participating
railroad's non-rail operations without any reduction in wages or
benefits if no work can be found in the rail operations.
(3) A non-participating railroad is not exempt from Section
5(2)(f) of the Interstate Commerce Act.
Section 6: Railway Study Group.
(a) Congress hereby establishes a F~ailway Study Group.
(b) The Railway Study Group sh.311 consist of· the following
members:
(1) Three directors chosen by railroad labor;
(2) Three directors chosen by r,:lilroad management;
(3) Three directors chosen by the President from the community at large. These individuals shall have knowledge of railroad
problems and may be, but are not limited to, labor arbitrators,
economists and transportation experts.
(c) The Railway Study Group shall El><amine and propose solutions
to current railroad problems. The Group srlall examine, but not be limited
to, the following problems:
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(1) Methods of facilitating movement between railroad
crafts; 118
(2) More efficient utilization of present railroad facilities;
(3) Restructure of railroad management;
(4) Reformation of existing federal laws governing railroads
and railroad labor;
(5) State laws governing railroads;
(6) Work rule arrangements between railroad labor and railroad management.
(d) The Group shall report all findings and recommendations to the'
President and the Interstate Commerce Commission.
(e) Funds for salaries and any studies made by the Group shall be
appropriated from the Railway Trust Fund.
(f) This Section shall in no way be construed to limit the Railway
Study Group to problems of participating railroads.
Section 7: Penalties.
A violation of any provisions of this Act is punishable by:
(1-) Suspension of future aid to a participating railroad; and
(2) Return of any financial aid given to a participating railroad;
or
(3) A fine and/or imprisonment for any individual found in
violation of this Act.
Section 8: Expiration.
This Act shall expire on May 1, 1991.
118. Suggestion of Harry N. Casselman. former Regional Director of the National Labor
Relations Board and presently labor arbitrator and permanent umpire for John Deere. Inc. and
the United Automobile Workers.
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When eventually completed, the federal Interstate Highway
System-a product of the Federal-Aid Highway Acts of 19441 and 19562will consist of 42,500 miles of modern frel:lways, with over 8,800 miles
located in urpan areas. 3 More than 88 percent of the System is presently
open to traffic. 4 Yet well over 34 percent of the total cost of the System has
not yet been expended,s and Interstate construction will almost certainly
continue at least until the early 1990'S.6 Congress recently declined to act
on a major Administration proposal concEming the restructuring of the
Interstate program's financing,7 choosing instead to extend the program
1. Act of Dec. 20, 1944, ch. 626, 58 Stat. 838.
2. Act of June 29, 1956, ch. 462, 70 Stat. 374.
3. Federal Highway Administration, Press Release No. 39-76, Aug. 19, 1976, at 2
(quarterly report on the federal-aid highway program, .JIJne 30, 1976).
4. Id. at 1.
5. Id.
6. See note 311 and accompanying text infra.
7. For the details of the Administration's proposal, see note 241 infra.

HeinOnline -- 8 Transp. L.J. 168 1976

1976]

Urban Freeways

169

in its present general form on an interim basis, while agreeing to consider
the issues raised by that proposal within the next few years. s As we await
further consideration of the Interstate program, the time seems ripe for an
independent effort at review and evaluation.
In a 1970 essay, Daniel Moynihan ventured this dramatic but conclusory appraisal of the Interstate System:
One of the received truths of contemporary liberal history is that no
domestic initiatives of any consequence occurred during the Eisenhower
Presidency. I will not contest the general point that it was a period of
relatively "low governmental profile," as the phrase now goes, following
twenty years of the alarums and exertions of the New Deal and Fair Deal.
Even so, there was one program of truly transcendent, continental consequence. This was a program which the twenty-first century will almost
certainly judge to have had more influence on the shape and development
of American cities, the distribution of population within metropolitan areas
and across the nation as a whole, the location of industry and various kinds
of employment opportunities (and, through all these, immense influence on
race relations and the welfare of black Americans) than any initiative of the
middle third of the twentieth century. This was, of course, the Interstate and
Defense Highway System. It has been, it is, the largest public works
program in history. Activities such as urban renewal, public housing,
community development, and the like are reduced to mere digressions
when compared to the extraordinary impact of the highway program. 9

Most of the urban freeways in the United States belong to the Interstate
System,10 and even a merely intuitive g'rasp of the impact of urban
freeways upon metropolitan welfare seems sufficient to validate Moynihan's exuberant judgments; certainly, it can be fairly said that most of the
urban transportation legislation which Congress has enacted in the years
since 1956 has amounted to one ongoing amendment to the 1956 Act,
attempting to improve the Interstate program, correct its mistakes, and
rectify the imbalances for which it may be responsible. 11
Although the implications of the Interstate program clearly rank as
profound, a library search uncovers the surprising fact that the scholarly
literature on the program is glaringly thin.12 Until the late 1960's, there was
8. See Federal-Aid Highway Act of 1976, Pub. L. No. 94-280, § 150, 90 Stat. 425, 447; S.
REP. No. 94-485, 94th Cong., 1st Sess. 1-2 (1975); H.R. REP. No. 94-716, 94th Cong .. 1st Sess.
102-04 (1975).
9. Moynihan, Policy vs. Program in the '70'5, PUB. INTEREST, Summer 1970, at 90,93-94
(hereinafter cited as Policy vs. Program).
10. See text accompanying notes 89-90 infra.
11. Sections 132-44 have been added to 23 U.S.C. since 1956, typically one or two
sections in each biennial highway act (the 1973 Act adds §§ 145-50). Even the Federal urban
mass transit program initiated in 1964 (see note 539 infra) can be seen as an effort at equalizing
subsidies for competing urban transportation modes. See D. NETZER, ECONOMICS AND URBAN
PROBLEMS 155 (1970).
12. The legal commentary on the System has been modest in its amibitions. A law review
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a comparable meagerness in the writings 011 the program intended for the
general public. The only ,pre-1968 articles worthy of mention were those
authored in 1958 and 1.960 by Lewis MlJ"nford and Daniel Moynihan,
article was written by a lobbyist while the 1956 Act was in the midst of congressional consideration. Martin, Proposed Federal Highway Legislation in 1955: A Case Study in the Legislative
Process, 44 GEO. L.J. 221 (1956) (hereinafter cited as Ma rtin). A second article authored by one
of the program's in-house lawyers appeared three YHars after congressional approval was
secured. Levin, Federal Aspects of the Interstate HighwclY Program, 38 NEB. L. REV. 377 (1959).
Both articles are cursory in their treatment of the urban Interstates. After their publication, the
Interstate program vanished from the law reviews for almost a decade. The last few years have
witnessed the appearance of a number ollegal articles. E g., Johnson, The 1962 Highway Act: Its
Long Term Significance, 1970 URBAN L. ANNUAL 57. Although some of these have been
researched imprepressively (see, e.g., Gray, Section "~If) of the Department of Transportation
Act, 32 MD. L. REV. 327 (1973)), almost all have beell limited to individual features of the
program-usually, one or more of the various reforms 131acted in the 1960's. A recent general
discussion of highway policy which does not particu mly focus on the Interstate System is
Mashaw, The Legal Structure of Frustration: Alternative Strategies for Public Choice Concerning
Federally Aided Highway Construction, 122 U. PA. L. Fh'V. 1 (1973).
The only sustained review of the Interstate System bf an economist concludes that the urban
Interstates are economically "justified." A. FRIEDLAENCER, THE INTERSTATE HIGHWAY SYSTEM-A
STUDY IN PUBLIC EXPENDITURE 3 (1965) (hereinafter cited a3 FRIEDLAENDER). However, this conclusion is based on an implicit definition of economic justification so narrow as to render all but
meaningless its apparently favorable finding. Ms. Friedlaender volunteers that the urban
Interstates have resulted in the "externalities" of smog, vi~:ual ugliness, dislocation hardship, and
increase of central business district congestion, but she asserts that since these costs are
unquantifiable, they are irrelevant to economic "justificcltion." Id. at 3,64, 115. Moreover, her
"justification" conclusion comes from merely comparin!; the existing six- and eight-lane urban
Interstates to an alternative system of urban highwaYB of only four-lane width: she expressly
declines to test out the urban Interstates against alt3rnative investments in urban public
transportation. Id. at 84.
Political scientists have prepared case studies ofllany of the important legislative enactments of the 1950's and 1960's. See, e.g., CONGRESSA.'JD URBAN PPROBLEMS (F. Cleaveland ed.
1969). However, none of them has chosen to deal either specifically with the 1956 Act, or with the
Interstate program more generally. Professor Colcord'l> brief discussion of the 1956 Act in A.
Lupo, F. COLCORD & E. FOWLER, RITES OF WAY: THE POLITICS JFTRANSPORTATIONIN BOSTON AND THE U.S.
CITY 184-85 (1971) [hereinafter cited as Lupo, COLCOfI[l & FOWLER], completely confuses the
A-8-C program and the Interstate program. See notes a·~-72 and accompanying text infra for a
discussion of the A-8-C program.
By now, the 1950's have receded far enough from the present to make them a fit subject for
historians: there have not yet been, however, any significant historical works on the 1956 Act. A
book by Professor John Rae, the research for which waB financed by the American Manufacturers Association, contains a short, unanalytic subchapt,er on the Interstate System. J. RAE, THE
ROAD AND THE CAR IN AMERICAN LIFE 187-94 (1971) [hereinafter cited as RAE]. The two scholarly
histories of the Eisenhower Presidency which have so far appeared devote only two paragraphs
to the Interstate program in the course of their collective '1000 pages. C. ALEXANDER, HOLDING THE
LINE: THE EISENHOWER ERA, 1952-1961, at 41-42 (1975): H. PARMET, EISENHOWER AND THE AMERICAN
CRUSADES (1972). The Interstate program is totally ignored in Peter Lyon's biography, which in
general is very short on the domestic side of the Hero':> Administration. P. LYON, EISENHOWER:
PORTRAIT OF THE HERO (1974). A recent anthology of paper:; from the Eisenhower Library compiled
by two historians treats the 1956 Act merely as an instance of Presidential-Congressional
relations, and not a particularly revealing instance at that. 1 THE EISENHOWER ADMINISTRATION
1953-1961: A DOCUMENTARY HISTORY 537-62 (R. Branyan ~,L. Larsen eds. 1971 )[hereinafter cited
as EISENHOWER DOCUMENTS].
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respectively.13 Since 1968, however, there has occurred nothing less than
an outpouring of books and articles. 14 These works have provided us with
an assortment of useful anecdotes and information about the Interstate
program in operation. They also have developed a set of allegations about
the Interstates that are almost unrelievedly and unqualifiedly negative in
terms of the Interstates' urban effects-including air pollution, massive
displacements, public transit declines, and excessive suburbanization.
This body of literature clearly has achieved success; its multicount
indictment against the urban Interstates has gained acceptance among a
large section of the informed public. 15 However, if one starts out by
assuming the truth of these various accusations, one can only be
astonished to learn of the nonpartisan landslide votes by which the
program swept through the Congress in 1956-388-19 in the House, and
89-1 in the Senate. 16 With these votes in mind, one discovers with interest
that there is a single important issue on which the critics are badly
divided-the extent to which what now are perceived as the real consequences of the urban Interstates were appreciated or intended by those
responsible for the program's creation. The leading spokesman for one
pOint of view is Daniel Moynihan. Writing in 1,960, his position was: "It is not
true ... that the sponsors of the Interstate program ignored the consequences it would have in the cities. Nor did they simply acquiesce in them.
They exulted in them."1? The leading spokesman for the opposite pOint of
view is also Daniel Moynihan. In his 1970 essay he lists the Interstate
program as the prime example of a program whose actual "policies" were
entirely "hidden" from those who originally established it. 18
13. Moynihan, New Roads and Urban Chaos, REPORTER, Apr. 14, 1960, at 13 [hereinafter
cited as New Roads]: Mumford, The Highway and the City, ARCHITECTURAL RECORD, Apr. 1958, at

179.
14. E.g., R. BUEL, DEAD END (1972): J. BURBY, THE GREAT AMERCIAN MOTION SICKNESS (1971)
[hereinafter cited as BURBY]: R. CARO, THE POWER BROKER: ROBERT MOSES AND THE FALL OF NEW YORK
CITY (1974) [hereinafter cited as CAROl: J. FLINK, THE CAR CULTURE (1975): R. GOODMAN, AFTER THE
PLANNERS 69-84 (1971): R. H~BERT, HiGHWAY TO NOWHERE: THE POLITICS OF CITY TRANSPORTATION
(1972); B. KELLEY, THE PAVERS AND THE PAVED (1971); H. LEAVITI, SUPERHIGHWAy-SUPERHOAX (1970)
[hereinafter cited as LEAVITI]; J.liNDSAY, THE CITY, 59-60, 211-12 (1973); Lupo, COLCORD & FOWLER,
supra note 12; A. MOWBRAY, ROAD TO RUIN (1969) [hereinafter cited as MOWBRAY]; K. SCHNEIDER,
AUTOKIND VS. MANKIND (1971) [hereinafter cited as SCHNEIDER]: Cameron, How the Interstate
System Changed the Face of the Nation, FORTUNE, July 1971, at 78: Dunhill, "The Freeway Versus
the City, ARCHITECTURAL F., Jan. 1968, at 72; Dunhill, Reconciling the Conflict of Highway and
Cars, REPORTER, Feb. 8, 1968, at 21; Shannon, The Untrustworthy Highway Fund, N.Y. Times, Oct.
15,1972 § 6 (Magazine), at 31; Whalen, The American Highway: Do We Know Where We're
Going, SATURDAY EVENING POST, Dec. 14, 1968, at 22. There are even two melodramatic,
Airport-type novels. B. DEAL, INTERSTATE (1970): E. TREVOR, EXPRESSWAY (1973).
15. See A.B.C. Whipple's flattering review of LEAvln, supra note 14, on the front page of the
N.Y. Times Book Review, May 17,1970, § 7, at 1.
16. See notes 209-10 and accompanying text infra.
17. New Roads, supra note 13, at 19.
18. Policy VS. Program, supra note 6, at 93-95. "Had anyone realized what they were in fact
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My own initial and more convention 3.1 scholarly purposes 19 were
effectively frustrated by the absence of an 3.dequate body of literature on
the Interstate System; moreover, the questions suggested in the preceding paragraph, when I became aware 01 them, aroused my historical
curiosity. For these reasons I undertook th'= general Article on the System
which follows.2o Part I of this Article sets fOl'th certain relevant information
about the traditional elements of the fl:lderal highway program, the
development of urban freeways in the United States, and the employment
of highway-user taxes as a way of financin;;J highway construction. Part II
depicts the legal framework within which tile Interstate program operates.
It also presents, in a structured way and wi til an eye for thematic interest, a
description of the Interstate program 8.nd a narrative account of its
progress from the 1930's to the present. In light of the existing state of the
literature, both the description and the narration should be of value in their
own right. They also serve to lead into thEi "Evaluation" section of Part II,
which deals with the financing of the Intemtate program, the utilization of
the Trust Fund device, and the recognition of the program's system
character. Part III of the Article is exclusively concerned with the urban
Interstates. It first elucidates the traffic purposes which the sponsors of the
urban Interstates perceived they would satisfy-purposes which turn out
to be more complex than might have bel~n expected. Part III then gives
appropriate recognition to the indictment against the urban Interstates,
explores certain general issues which the indictment raises, and comes to
grips with its most salient counts. My b8.~;jc purpose in this Article is to
promote an honest understanding of the urban Interstates,21 and it is as
such an effort that the Article itself shoulcl be understood.
doing, the sheer magnitude of the interests they were a'fecting, it is nigh impossibile to imagine
they would have won acceptance." Id. at 94.
19. My original intention was to prepare a straigh: egal study of 23 U.S.C. § 134 (1970), the
comprehensive planning requirement added to the Int3rstate program fn 1962. What I quickly
realized was that any significant study of § 134 would need to draw on a thorough understanding
of the Interstate System upon which § 134 belatedly had been superimposed. See text
accompanying notes 361-62 and 637-41 infra.
20. The urban Interstates are an integral par: of the Interstate System as a whole.
Technically, there is no such thing as the "urban Interslclte program." However, there is an urban
division within the Federal Highway Administration, and certain statutory provisions (e.g., § 134)
apply to the System only with respect to its urban rOlltes. Although occasionally, for convenience's sake, this Article will speak of the "urban Interstate program," it will usually make
reference instead to the "urban portion" of the Intel·~:tate program, or employ some similar
phrase.
21. Many of my conclusions in this Article are cOIT:rary to the views with which I began. See
Schwartz, The Interstate System (unpublished essay, ir the author's files, prepared in 1969 for a
seminar at the UCLA School of Architecture and Urba n Planning).
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BACKGROUND

THE TRADITIONAL FEDERAL -AID HIGHWA Y PROGRAM

There has been a federal "interstate" program of sorts ever since
1921. In 1916, just 3 years after Henry Ford began mass producing the
Model T,22 Congress approved the first program of continuing federal aid
for highways;23 the 1916 statute apportioned funds among the states for
half the construction cost 24 of "rural post roads," those roads over which
mail was carried. 25 The Federal Highway Act of 1921 ,26 in superseding the
1916 Act, began by stating that when considering state proposals federal
officials should "give preference to such projects as will expedite the
completion of an adequate and connected system of highways, interstate
in character. "27 It then called upon each state to designate a formal
system of highways for federal aid purposes. These highways were to be
of two sorts: "primary or interstate highways," which "shall not exceed
three-sevenths of the total mileage which may receive Federal aid"; and
"secondary or intercounty highways," constituting the remaining
mileage. 28 Obviously, a tension existed between, on the one hand, the
Act's stated "interstate" preference, and on the other, its explicit "interstate" ceiling. 29 This tension was resolved in a curious way: the three22. See G. MOWRY, THE URBAN NATION 1920-1960, at 12 (1965): J. RAE, THE AMERICAN
AUTOMOBILE 58-62 (1965).
23. Act of July 11, 1916, ch. 241, 39 Stat. 355. In light of later discussions of the "highway
lobby," it is interesting to note that the constellation of forces supporting the 1916 legislation
included bicycle enthusiasts and professors at agrarian colleges worried about the isolation of
the farmer and his family. S. WARNER, JR THE URBAN WILDERNESS: A HISTORYOFTHE AMERICAN CITY 37
(1972) [hereinafter cited as WARNER].
24. Act of July 11, 1916, ch. 241, §§ 1, 6, 39 Stat. 355, 357. As the 1921 Act made clear,
"construction" costs did not include the costs of acquiring the right-of-way. Act of Nov. 9, 1921,
ch. 119, § 2, 42 Stat. 212. For subsequent developments, see note 35 infra.
25. Act of July 11, 1916, ch. 241, § 2, 39 Stat. 356. The limitation of federal expenditures to
such roads probably was primarily due to a congressional desire to bring the program within the
coverage of the "establish.
. post Roads" grant of power. U.S. CONST. art. 1, § 8: see P. BURCH,
JR., HIGHWAY REVENUE AND EXPENDITURE POLICY IN THE UNITED STATES 219 (1962) [hereinafter cited as
BURCH]. As of 1916, congressional spending authority under the general welfare clause had not
yet been judicially clarified (see United States v. Butler, 297 U.S. 1 (1936),·and a cautious
Congress may have been reluctant to rely on 28-year-old Supreme Court dicta (see California v.
Central Pac. R.R., 127 U.S. 1, 39 (1888)) concerning the extent of its highway-building powers
under the commerce clause. The constitutional issue is whether the power to "regulate" interstate
commerce includes the power to invest public funds in ways which are thought to promote that
commerce.
26. Act of Nov. 9, 1921, ch. 119, 42 Stat. 212.
27. Id. § 6, 42 Stat. 213.
28. Id.
29. There is some ambiguity as to whether the base figure"':"'-expressed in terms of "the total
mileage which may receive Federal aid" (id.)-meant to refer (1) to all the routes on the
designated system of state highways from which individual federal-aid projects were to be
drawn, or (2) only to those state highways actually approved for federal funding.
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sevenths limitation was "wisely ignored" by the involved federal and state
officials, who made "[n]o distinction ... t)(~tween classes of roads within
the [federal-aid] system; all [were] consicll~red primary arteries."3o While
there are difficulties in pinning down the exact practical effects of this
deliberate flouting of the law,31 it seems clem that the aggregate amount of
highways funded under the 1921 Act contained "interstate" highway
mileage in excess of the supposed three· sevenths limitation. 32
In late 1944, the approaching close of World War II led Congress to
involve itself in the preparation of a postwar highway program. 33 The
resulting Federal-Aid Highway Act of 1944,34 drafted to take effect in the
first "post-war fiscal year," specified threE! distinct categories of federal
highway expenditure-categories whicl'l quickly became known as

A-8-G.35
Category A, which would annually receive 45 percent of the
authorized federal funds, was to be the existing "Federal-aid [pri mary36]
highway system. "37 The 1944 Act declinecl to spell out criteria for inclusion
of particular routes within this system. When Congress eventually codified
30. BURCH, supra note 25, at 230.
31. In classifying all federal-aid highways as "prirn3.ry, some states may simply have been
relying on "primary highway" as that term was custoTlarily used in state highway law. See
Hearings on H.R. 2426 Before the House Comm on RJ3ds, 78th Cong., 2d Sess. 59-60 (1944)
(testimony of F.R. White, Chief Engineer of the Iowa ~;Iate Highway Commission) [hereinafter
cited as 1944 House Hearings]. As a matter of state law ~'hraseology, a primary highway was one
which was part of the state's own highway system and which accordingly was under the
iurisdiction of the state highway department. See BURCH, supra note 25, at 140, 144; HIGHWAY
RESEARCH BOARD, HIGHWAY SYSTEM CLASSIFICATION: A LE3AL ANALYSIS-PART I, at 3-4, 6 (1969).
Primary highways of this sort were very often the kind of "intercountry" facility which the 1921 Act
would have described as "secondary." Noteworthy is the fact that the entire post-1921 federalaid program was commonly understood as redounc ing to the benefit of the farmer. The
program's administration was in the Department of Agriculture (see Act of July 11,1916, ch. 241,
§ 1,39 Stat. 355), and its slogan was "to get the farmer cut of the mud." See, e.g., Levin, Federal
Aspects of the Interstate Highway Program, 38 NEB. L.'1EV. 377, 379 (1959); Policy vs. Program,
supra note 6, at 94.
32. We are told that federal and state officials from the first regarded the three-sevenths
allotment as "wholly inadequate" for the needs of cross-state traffic. BURCH, supra note 25, at 230.
33. By passing no comprehensive highway act tetween 1940 and 1944, Congress had
allowed the preexisting highway program to lapse durino the 1944 and 1945 war years. See LAws
RELATING TO FEDERAL AID IN CONSTRUCTION OF ROADS 122-53 (U.S. Government Printing Office 1966).
34. Act of Dec. 20, 1944, ch. 626, 58 Stat. 838.
35. Another innovation of the 1944 Act was that it rendered rights-of-way acquisition costs
eligible for federal aid, although the federal share ceilill;) was set at only one-third. Id. § 5(a), 58
Stat. 840. The federal share ceiling was lifted to one-ha'f by the Federal-Aid Highway Act of 1950.
Act of Sept. 7, 1950, ch. 912, § 7, 64 Stat. 789.
36. The word "primary" was added by the Federal-Aid Highway Act of 1952, ch. 462, § 1(a),
66 Stat. 158, but this was understood as merely restating and clarifying existing law. See, e.g.,
H.R. REP. No. 1730, 82d Cong., 2d Sess. 6 (1952).
37 Federal-Aid Highway Act of 1944, ch. 626, i~~ 2, 3(a), 58 Stat. 839.
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the highway title in 1958,38 the "primary system" was quite tersely defined
as an "adequate system of connected main highways."39 The federal
primary system frequently is assumed to consist of the U.S.-numbered
roads 4°-routes 1, 20, 66, and so forth. This assumption, though understandable, is technically incorrect. U.S. numbering is a designation
enterprise carried out by states acting cooperatively, but on their own; a
number of routes bearing the U.S. emblem are not part of the primary (or
any other federal-aid) system, and there are individual routes within the
primary system which lack a U.S. designation. 41 Most federal-aid primary
highways, however, carry a U.S. number, and vice versa;42 hence the map
of U.S.-numbered routes provides a workable image of the primary
system.
The second or B element consisted of principal "secondary and
feeder roads," which were expected to receive 30 percent of the annual
federal funds. 43 The post-1944 "secondary" or B program had antecedents in the secondary routes ineffectively provided for by the 1921 Act,44
and also in the secondary highways furnished with special funding by the
1934 Act 45 This latter Act illustrated secondary highways as "farm to
market roads, rural free delivery mail roads, and public-school bus
routes, "46 and the 1944 Act's description of secondary roads was patterned after the 1934 Act's illustrations. The 1944 Act was in turn
expanded by later acts, with the result that "nearly every rural road in the
United States" currently falls within the secondary category.47
The final element of the tripartite 1944 federal program was the C
category, which the 1944 Act characterized as "projects on the Federalaid highway system in urban areas. "48 This recognition of the C routes was
the culmination of years of development. The original 1916 and 1921
highway legislation had been explicit in rendering all roads in urban areas
ineligible for federal aid. 49 Not until a major depression set in was this urban
38. 23 U.S.C. § 101 el seq. (1958).
39. 'd. § 103(b) (1970).
40. See, e.g., WARNER, supra note 23, at 38.
41. See generally AMERICAN ASS'N OF STATE HIGHWAY OFFICIALS, THE FIRST FIFTY YEARS:
1914-64, at 31,144-46 (1965). The federal Bureau of Public Roads did playa role in the launching
of this enterprise. See id. at 139-44.
42. 'd. at 131.
43. Federal-Aid Highway Act of 1944, ch. 626, §§ 2, 3(b), 58 Stat. 839.
44. Federal Highway Act of 1921, ch. 119, § 6, 42 Stat. 213.
45. Act of June 18, 1934, ch. 586, 48 Stat. 993.
46. 'd. § 1.
47. See BURCH, supra note 25, at 226.
48. Federal-Aid Highway Act of 1944, ch. 626, § 3(c), 58 Stat. 840.
49. Act of July 11, 1916, ch. 241, § 2, 39 Stat. 356; Federal Highway Act of 1921 ,ch. 119, §
2,42 Stat. 212. The urban exclusion can be partly explained in terms of need: by 1916 cities
generally had developed their own streets at least to a point of minimum adequacy, while roads
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exclusion successfully challenged. Public works legislation enacted by
Congress in 1932 and 1933 afforded one-shot funding to the federal
highway program to which the exclusion did not apply;50 the legislative
purpose was to provide employment, and the unemployed were to be
found in the cities. 51 A year later, in the 1934 Act,52 Congress took the
further step of eliminating the urban exclusion from the highway program
in its ongoing operation. 53 This meant that full discretion now lay with state
highway departments as to the inclusion of urban routes within their
federal-aid system; federal law stipulat 3d neither a maximum nor a
'
minimum urban figure. A fundamental fac1 a.bout traditional state highway
programs is their antiurban orientation;54 bElcause of this orientation, in the
years following 1934 the state departmem; placed little emphasis on city
projects in exercising their federal-law d scretion. 55 The 1944 Act, by
mandating the expenditure of 25 percent of a state's federal aid for urban
C projects,56 thus accomplished a significant change.
Two quite distinct interpretations of the new C program quickly
surfaced. 57 Under one interpretation, the basic criterion for Cprojects was
that they best serve the highway needs 53 of the individual metropolitan
area; under the other, an urban area route would qualify for Cstatus only if
its function was to "extend" into a city an ot1erwise intercity highway which
itself belonged to the A federal-aid system. 59 The federal Bureau of Public
Roads, charged with administering the pl'Ogram,60 originally favored the
connecting (but still outside of) cities were typically in a "wretched condition." See G. SMERK,
URBAN TRANSPORTATION: THE FEDERAL ROLE 121 (1965). S/ldalsoH!GHWAY RESEARCH BOARD, HIGHWAY
SYSTEM CLASSIFICATION: A LEGAL ANALYSIS-PART I, at 6H (1969).
50. Emergency Relief and Construction Act of 1332, ch. 520, § 301(a)(1), 47 Stat. 716;
National Industrial Recovery Act of 1933, ch. 90, § 2(14(a)(1), 48 Stat. 203, President Hoover
signed the 1932 bill with great reluctance after vetoinn an earlier version. See I. BERNSTEIN, THE
LEAN YEARS 456-69 (1960). The 1933 provision is one part of President Roosevelt's famous
National Industrial Recovery Act.
51. See G. SMERK, URBAN TRANSPORTATION: THE FDERAL ROLE 124 (1965).
52. Act of June 18, 1934, ch. 586, 48 Stat. 993.
53. Id. § 13, at 995-96. Professor Warner thus is not correct in stating that "[uJntiI1944 no
federal highway funds were expanded on urban" roa.cls. WARNER, supra note 23, at 38.
54. See R. CONNERY & R. LEACH, THE FEDERAL GO'/ERNMENT AND METROPOLITAN AREAS 49-50
(1960). See also text accompanying notes 77-81 infra
55. See 1944 House Hearings, supra note 31, al 756 (testimony of Frederick MacMillan,
Executive Secretary of the League of Wisconsin Municipalities).
56. Federal-Aid Highways Act of 1944, ch. 626 §§ 2, 3(c), 58 Stat. 839-40.
57. See BURCH, supra note 25, at 234-35.
58. This phrase should be used with caution, sin~3 the concept of "highway needs" is one
which is frequently abused. See Hearings on Econorr'i,; Analysis and the Efficiency of Government Before the Subcomm. on Economy in Government of the Joint Economic Comm., 91st
Cong., 2d Sess. 1129 (1970) (statement of Peter Crai!l).
59. As between the two interpretations, the legis.cltive history of the 1944 Act is indecisive.
See, e.g., S. REP. No.1 056, 78th Cong., 2d Sess. 4, 8 (1944); H.R. REP. No. 1597, 78th Cong., 2d
Sess. 2, 5, 9 (1944); 1944 House Hearings, supra not3 31, at 74-76, 417, 576, 755-61.
60. Until 1939 the Bureau was located in the Deoartment of Agriculture. In that year it was
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intrametropolitan interpretation, and attempted to require the states to
adopt general highway plans for each metropolis-an "urban system" of
highways. In this effort, however, the Bureau encountered stern resistance from the states. In 1955, responding to a hint in the 1954 Act,61 the
Bureau gave up on its earlier position and administratively ruled that all C
routes must be "extensions" of either the A or the Bfacilities. 62 This result
was expressly confirmed by Congress in the 1956 Act,63 which drew the
45-30-25 percent distinctions among the "Federal-aid primary highway
system," "the Federal-aid secondary highway system," and "extensions
of these systems within urban areas. "64
The general structure of the A-8-C program was continued intact
through the Federal-Aid Highway Act of 1968,65 with funding gradually
increasing to $1.1 billion annually.66 That structure finally was altered by
the 1970 Act 67 which raised the federal share to 70 percent68 and added a
new federal-aid system called the "urban system"69-essentially the
independent urban program which the Bureau had originally sought to
read into the 1944 Act. The 1973 Act, 70 which Congress gestated over a
shifted to the Federal Works Agency, a New Deal creation. A transfer or two later, the Bureau
wound up in the Department of Commerce in 1949. LEAVITT, supra note 14, at 23-26. In 1956,
Congress authorized the appointment of a Federal Highway Administrator to manage the
Bureau, which until then had been run by its own Commissioner. See Act of Aug. 3,1956, ch. 937,
70 Stat. 990. As part of the Department of Transportation, created in 1966, an entire Federal
Highway Administration was set up, with the Bureau of Public Roads as only one of its
components (the National Traffic Safety Bureau was another). Department of Transportation Act
of 1966, Pub. L. No. 89-670, § 3,80 Stat. 931-32 (codified as 49 U.S.C. § 1652(f) (1970)). During
President Nixon's first term, the National Higtiway Traffic Safety Administration was given
independent status within the Department (Highway Safety Act of 1970, Pub. L. No. 91-605, tit. II,
§ 201, 84 Stat. 1739), and the Bureau of Public Roads, veteran of so many bureaucratic intrigues,
was dissolved by merger (H.R. REP. No. 91-1554, 91st Cong., 2d Sess. (1970)) into the Federal
Highway Administration (often referred to as FHWA, an acronym which visually too much
resembles YHVH, and hence will be avoided in this Articl.e).
61. In expanding the C program to include urban routes on the secondary (as well as the
primary) system, the Act's precise language referred to "approved extensions of the Federal-aid
secondary systems within urban areas." Federal-Aid Highway Act of 1954, ch. 181, § 1(c), 68
Stat. 71.
62. See BURCH, supra note 25, at 234-35; Hearings on HR 4260 Before the House Comm.
on Public Works, 84th Cong., 1st Sess. 807-08, 810-12 (1955) (testimony of Shepard A.
Magidson) [hereinafter cited as 1955 House Hearings].
63. Federal-Aid Highway Act of 1956, ch. 462, 70 Stat. 374.
64. Id. § 102(a)(1).
65. Act of Aug. 23, 1968, PUb. L. No. 90-495, 82 Stat. 815 (codified in scattered sections of
23 U.S.C.).
66. Id. § 5(1), 82 Stat. 816.
67. Federal-Aid Highway Act of 1970, PUb. L No. 91-605, 84 Stat. 1713 (codified in
scattered sections of 23 U.S.C.).
68. Id. § 108, 84 Stat. 1718.
69. Id. § 106, 84 Stat. 1716.
70. Federal-Aid Highway Act of 1973, PUb. L. No. 93-87, 87 Stat. 250 (codified in scattered
sections of 23 U.S.C.).
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2-year period, is an endlessly complicated enactment with provisions for
everything from mass transit to bicycle tl'ails; one of these provisions
allows "urban system" funds to be spent for urban public transportation
projects. 71 The proposed 1976 Federal-Aid Highway Act is expected to
simplify and consolidate somewhat the~:e several highway program
elements. 72
B.

THE HISTORY OF URo,W FREEWA YS

Urban freeway building did not begin in this country until the late
1930's; the Arroyo Seco Freeway in Los. Angeles (now the Pasadena
Freeway) was among the very first. 73 In th,= 1944 Act Congress provided
special federal funding for urban facilities, 7-1 and in its early administration
of the C program the Bureau of Public Roacls assigned to urban freeways
a considerable priority.75 Although the C program grew in its federal
authorization from $125 million in 1944 to $175 million in 1954,76 such
sums divided into 48 shares resulted in c,nly $2.6 million ($3.6 million)
annually for the average state-amounts which did not go very far towards
covering the cost of expensive urban fmeways. For this reason and
despite the Bureau's priorities, the total mileage of federally aided urban
freeways as of 1956 was relatively limitecl.
During the 1944-56 interval, state higllway programs were responsible for the building of some urban freeways, but not very many. In earlier
years state statutes had withheld from state highway departments all
authority to build highways within city limits; 77 as late as 1956, these
departments were allowed to do no more in cities than build "extensions"
71. Id. § 121 (a), 87 Stat. 259-60 (codified at 23 U.S.C. § 142(a)(2) (Supp. III, 1973)). The
states have proven slow in availing themselves of their urban-system opportunities under the
1970 and 1973 Acts. S. REP. No. 94-485, 94th Cong., 1st Sess. 8-9 (1975).
72. See S. REP. No. 94-485, 94th Cong., 1st Sess. 57 (1975): H.R. REP. No. 94-716, 94th
Cong., 1st Sess. 9 (1975).
The Administration had recommended a more exten ,ive consolidation. The Administration's
entire 1975 legislative proposal is described in four clocuments: (1) an undated draft of its
proposed "Federal-Aid Highway Act of 1975"; (2) an undated "Section by Section Analysis" of
that bill; (3) an undated "Explanation" of the bill's Trust Fund and Interstate System aspects; and
(4) an "Environmental Impact Statement" on the bill, clClted June 1975 (copies on file with the
author). These four items will be cited collectively hereinafter as Dep't of Transportation 1975
Documents.
73. See J. ROBINSON, HIGHWAYS AND OUR ENVIRON~U:NT 79 (1971).
74. See text accocompananying note 56 supra.
75. In the first year and a half under the 1944 Act, the Bureau approved 144 urban freeway
miles, which alone accounted for almost half of the availat,le C funds. See Barnett, Progress in the
National Status of Urban Arterial Routes, 2 TRAFFIC Q. 80, 87 (1948).
76. Federal-Aid Highway Act of 1944, ch, 626, § 3, ~i8 Stat. 838; Federal-Aid Highway Act of
1954, ch, 181, § 1, 68 Stat. 70.
77. See HIGHWAY RESEARCH BOARD, HIGHWAY SYSTEM CLASSIFICATION: A LEGALANALYSI8- PART
I, at 69-77 (1969).
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of state and rural highways,78 and even this extension power was frequently circumscribed?9 In 1956, state funding for urban highway projects remained meager; occasionally, rurally dominated legislatures
budgeted no more than the minimum necessary to match the federal C
apportionment and thereby entitle the state to the Cprogram federal aid. 8o
Moreover, in distributing funds earmarked for urban projects, it was
common for the state departments to discriminate in favor of small cities
and against the major metropolitan areas. 81 Such state programs apart,
cities did not build many freeways on their own; they could not be
expected to do so, in light of the obvious need to plan and develop urban
highways at a governmental level higher than the municipality.82
For whatever the complex of governmental reasons, by 1956 there
were only 480 freeway miles completed or under co'nstruction in the
country's 25 largest cities. 83 Two hundred ninety of these miles were
confined to New York, Los Angeles, and Chicago. 84 There were no
freeways completed or even under construction in four of the 25 cities,
and eight other cities had a combined total of less than 33 freeway miles. 85
Few of these freeways were built to what are now conceived of as modern
urban freeway standards; 'many of them belonged to the "Interstate
System" preliminary established in 1944 and 1947. 86
With the modern Interstate program assuming jurisdiction via the
1956 Act for (eventually) 8,600 urban freeway miles,87 it is unclear how
much of the C-program billions spent since 1956 has gone for urban
freeways, rather than for more conventional urban highways.88 In some
states, such as California, state urban freeway programs flourished during
the late 1950's and 1960's. Elsewhere, the Interstate System was allowed
to take over most of those urban freeways which state and local officials
were especially eager to proceed ahead on. 89 Presently the total national
78. Id.
79. SeeW. OWEN, THE METROPOLITAN TRANSPORTATION PROBLEM 59 (1 st ed. 1956)[hereinafter
cited as OWEN].
80. BURCH, supra note 25, at 225.
81. Id. at 154, 226.
82. But see Hearings on S. 1048, S. 1072, S. 1160, and S. 1573 Before a Subcomm. of the
Senate Comm. on Public Works, 84th Cong., 1st Sess. 218-20 (1955) (effective state-local
cooperation in Detroit) [hereinafter cited as 1955 Senate Hearings].
83. See OWEN, supra note 79, at 47. The figures relate to the central cities only, nollo entire
metropolitan areas.
84. Id.
85. Id.
86. The 1944-47 System is discussed in notes 121-50 and accompanying text infra.
87. See note 254 infra.
88. The freeway which was judicially halted in the case of Named Individual Members of
San Antonio Conservation Soc'y v. Texas Highway Dep't, 446 F.2d 1013 (5th Cir. 1971), was a
federal-aid C highway rather than an Interstate.
89. See, e.g., A. ALTSHULER, THE CITY PLANNING PROCESS 22 (1965) (dealing with SI. Paul);
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amount of non-Interstate urban freeways can be estimated at less than
4,000 miles. 9o Therefore, when we speak of urban freeways in this country,
we are speaking largely of the urban Intmstates.

C.

THE GAS

T4X

As far back as 1919, Oregon became the first state to levy a gasoline
tax, set initially at 1 cent per gallon. All oth3r states quickly followed suit,
and substantial state gas taxes have been with us ever since. 91 From the
first, the justification for these special state taxes on gasoline seems to
have been that their proceeds would be ticketed for highway construction
and maintenance92-herein the "linkage" principle. A few state legislatures did, however, "divert" gas tax funds into general revenue, and the'
. incidence of diversion began to rise durinlJ the early 1930'S.93 In the 1934
Act, Congress responded to these events by proclaiming that diversion
was "unfair and unjust" and by threaten ng to cut off partially federal
highway funding to states which diverted excessively.94 This statute was
curiously hypocritical, since at the time of its enactment the federal
government was by far the country's larg ,3st single diverter. 95 Moreover,
the statute's bark was worse than its bite. Its definition of excessive
diversion-once the execrable syntax wan untangled-turned out to be
surprisingly tepid,96 and there has never been occasion to invoke the
funding cutoff. At the state level, however. diversion was attacked during
the middle and late 1930's in a far more ef"ective fashion.97 By the end of
that decade, a majority of the states had inserted amendments into their
constitutions barring the diversion of gas tax proceeds to nonhighway
purposes. 98 These "antidiversion" amendments typically insist that the
tax's proceeds be spent "exclusively for highway purposes";99 this latter
Lupo, COLCORD & FOWLER, supra note 12, at 13-14 (E:c1ston inner belt); J.S. Bragdon, Interim
Report, Prog ress Review of National System of Interstat'3 and Defense Highways, Mar. 5, 1960, at
9-10 (Bragdon Papers, Eisenhower Library) [hereinafler cited as Interim Report].
90. This is based on my review of maps of a number of metropolitan areas. Most of the
non~lnterstate urban freeways have probably received ilt least some federal support from the C
program.
91. See BURCH, supra note 25. at 36.
92. Id. at 37,47-49.
93. RAE, supra note 12, at 77.
94. Act of June 18, 1934, ch. 586, § 12, 48 Stat. 995, as amended, 23 U.S.C. § 126 (1970).
95. See BURCH, supra note 25, at 73.
96. In effect, the statute merely says that if in193~ a state spent $X out of its highway user
revenues for highway purposes, in future years it musl :;pend at least $X from such revenues in
order to avoid the disqualification.
97. Cf. RAE, supra note 12, at 78-79.
98. Soloman, Towards Balanced Urban Transportation: Reform of the State Highway Trust
Funds, 4 URBAN LAw. 77, 78 & n.5 (1972).
99 .. E.g., WASH. CONST. art. 2, § 40.
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phrase has generally been given a limited interpretation by the state
judiciary.100
The modern federal gas tax was inaugurated at the level of 1 cent per
gallon as part of the Revenue Act of 1932,101 which was entirely separate
from the federal highway program. 102 The gas tax was regarded as a
simple excise tax. 103 While the tax was understood to be an emergency
depression measure,104 it escaped repeal as the years wore on. In 1941
the tax was increased to 1.5 cents, 105 where.it remained until 1951 , when it
was pegged at 2 cents. 106 Over the years the gas tax proceeds continued
.to be unearmarked, funds forthe highway program continued to be drawn
from general revenue, and annual tax revenues vastly exceeded the
program's expenditures. 107 Once it became clear that the federal tax was
not merely a temporary phenomenon, it aroused the opposition of many
groups, including the American Association of State Highway Officials
(AASHO),108 the automobile manufacturers, the trucking industry, the
petroleum industry, and certain farmer organizations. 1og This opposition
movement reached its peak in 1952 and 1953, when it gained the support
of the prestigious Governors' Conference, which in each of those years
issued formal resolutions calling for the "return" of the gas tax to the
states. 110 At the same time, however, the gas tax was sliding, if somewhat
silently, in the direction of linkage. In 1955 federal gas tax revenues and
federal highway expenditures were just about equal,111 and this was
apparently other than mere coincidence.
100. See, e.g., the cases reported in Soloman, Towards Balanced Urban Transportation:
Reform of the State Highway Trust Funds, 4 URBAN LAW. 77,90-101 (1972).
101. Act of June 6,1932, ch. 209, § 617,47 Stat. 266.
102. This Act also imposed a new federal tax of 2.25 cents per pound on tires and 4 cents per
pound on inner tubes. Id. § 602, 47 Stat. 261.
103. See 1955 House Hearings, supra note 62, at 48 (testimony of Commerce Secretary
Sinclair Weeks).
104. See BURCH, supra note 25, at 71: 1955 House Hearings, supra note 62, at 48 (testimony
of Commerce Secretary Weeks).
105. Revenue Act of 1941, ch. 412, § 521 (a)(20), 55 Stat. 707.
106. Revenue Act of 1951, ch. 521, § 489,65 Stat. 536. The 1954 Revenue Code boosted the
tire tax to 5 cents per pound and the inner tube tax to 10 cents per pound. INT. REV. CODE OF 1954,
§ 4071.
107. See LEAVITI, supra note 14, at 35. The 1941 and 1951 tax increases were undoubtedly
occasioned by the need to raise revenues during wartime.
108. Renamed, in 1974, the American Association of State Transportation Officials
(AASTO).
109. See 1955 House Hearings, supra note 62, at 899-900 (statement of American Trucking
Association): id. at 1267-73 (statement of American Petroleum Institute): id. at 328 (testimony of
American Farm Bureau Federation): 1955 Senate Hearings, supra note 82, at 492 (testimony of
Automotive Manufacturers Association).
110. See R. ZETIEL, FEDERAL HIGHWAY LEGLISLATION OF 1956 AND ITS IMPACT ON CALIFORNIA 7
(1957).
111. See 1955 House Hearings, supra note 62, at 328 (testimony of American Farm Bureau
Federation).
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THE INTERSTATE SYSTEM

A. THE 1944 ACT-ITS ANTECEDENTS AND SEQUELAE
The earliest traces of the Interstate System can be found in a map
drawn by General Pershing at the close of World War I, based on a War
Department study, sketching out a nationwide system of advanced highways thought to be of value in the transpmtation of military materials and
personnel. 112 But the Pershing map had bl3en largely forgotten by the late
1930's, when the modern history of the Interstate System began in earnest
with the Federal Aid Highway Act of 1938. 113 That Act commissioned the
Bureau of Public Roads to conduct a study of a set of six superhighwaysthree east-west and three north-south--to traverse the country; one
specific question the Bureau was ordered to explore was the "feasibility of
a toll system on such roads. "114 The Bureau's report, Toll Roads and Free
Roads, was submitted to Congress in early 1939.115 Part I of the report
described a 14,000-mile system of four .. lane divided highways which
complied with Congress' three-by-three 11andate. The report's conclusion, however, was that less than 200 miles of this system would generate
tolls equal to costs, and that on barely on3-fifth of the mileage would the
tolls even recoup half of the original cost; l' Ei the central finding underlying
these conclusions was that the volumE~ of transcontinental or even
"semicontinental" traffic was surprisingl~1 light. 117 In Part II the report
considered the "free" road possibility, as applied, however, not to the
three-by-three system which Congress had referred, but rather to a more
ambitious system of 27,000 miles. 118 The -esulting "Master Plan of Free
Highway Development"119 received the Bureau's endorsement. The
Bureau's report placed considerable ernphasis on the idea that this
highway system would go into, through, and closely around the country's
major metropolitan areas. 120
112. See generally New Roads, supra note 13, at '13; Turner Interview.
113. Act of June 8, 1938, ch. 328, 52 Stat. 633. The Senate Report refers to "widespread
interest" in such a system. S. REP. No. 1794, 75th CarlO., 3d Sess. 5 (1938).
114. Federal Aid Highway Act of 1938, ch. 328, § 13, 52 Stat. 636.
115. BUREAU OF PUBLIC ROADS, TOLL ROADS AND FREE FloADS,.H.R. Doc. No. 272, 76th Cong., 1st
Sess. 1 (1939).
116. 'd. at 2-4.
117. 'd. at 5-7.
118. See the Bureau's justification of this proposal, id. at 4.
The "free" in "freeway" conveys a quite different mnning, i.e., "freedom" from interference
by cross-traffic, counter-traffic, or pedestrians. See i3assett, The Freeway-A New Kind of
Thoroughfare, AM. CITY, Feb. 1930, at 95.
For discussion as to whether a free system can mal Ie sense under circumstances where a
toll system could not pay its way, see text accompanying notes 316-22 infra.
119. BUREAU OF PUBLIC ROADS, TOLL ROADS AND FREE FloADS, H.R. Doc. No. 272, 76th Cong., 1st
Sess. 89 (1939).
120. 'd. at 90-102.
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The Bureau's plan lay dormant until 1941 , when President Roosevelt
appointed an Interregional Highway'Committee, whose membership was
of distinguished caliber,121 to reinvestigate the entire question of a
national superhighway system. 122 The Committee's report, Interregional
Highways, the result of 2-years' work, investigated five possible freeway
systems of differing lengths. It was the third largest of these (33,920 miles)
which the Committee concluded was "optimal";123 this system would
connect all cities of over 300,000 population, and almost all cities of over
100,000. 124 Over 4,400 of the proposed miles would be located within city
boundaries; this mileage was intended to "provide direct connection into
and through all of [the] cities" reached by the interregional system. 125 The
Committee went on to indicate the general desirability of additional
circumferential and distributing routes within metropolitan areas; it recommended up to 5,000 miles of these as a supplement to the basic 33,920
miles. 126
Interregional Highways was submitted to Congress in January 1944.
Congress proceeded to place the following simple section in the already
ambitious 1944 Act:
SEC. 7. There shall be designated within the continental United States a
National System of Interstate Highways not exceeding forty thousand miles
in total extent so located as to connect by routes, as direct as practicable,
the prinCipal metropolitan areas, cities, and industrial centers, and to serve
the national defense.. . The routes of the National System of Interstate
Highways shall be selected by joint action of the State highway departments of each State and the adjoining States. . . . All highways included in
the National System of Interstate Highways as finally approved, if not
already included in the Federal-aid highway system, shall be added to said'
system without regard to any mileage limitation. 127
121. The Committee consisted of the head of the Bureau of Public Roads, two state highway
officials, a former state governor, a federal natural resources official, and two city planners (one of
them Rexford Tugwell, a member of the President's original Brian Trust, and in 1941 the Chairman
of the New York City Planning Commission). See the Committee's Letter of Submittal of its Report,
in NATIONAL INTERREGIONAL HIGHWAY COMMITIEE, INTERREGIONAL HIGHWAYS, H.R. Doc. No. 379, 78th
Cong., 2d Sess., ix (1944) [hereinafter cited as INTERREGIONAL HIGHWAYS].
122. In creating this Committee, Roosevelt acted on his own authority. In 1943 legislation,
however, Congress directed the Bureau to conduct a "survey of the need for a system of express
highways throughout the United States.
.." Act of July 13, 1943, ch. 236, § 5,57 Stat. 561.
Since the Bureau's Commissioner was alreauy ;;t3rving as chairman of Roosevelt's Committee
and since the Bureau was doing the Committee's staff work, the Bureau adopted the Committee's
report as its own. INTERREGIONAL HIGHWAYS, supra note 121, at iv.
123. INTERREGIONAL HIGHWAYS, supra note 121, at 3-4. The lengths of the other systems
considered were 14,200, 26,700, 36,000, and 48,400 miles. Id. at 4.
124. Id. at 6. The Committee's recommendation was that every route on the system should
enjoy limited access. Id. at 78.
125. Id. at 51.
126. Id. at 52.
127. Federal-Aid Highway Act of 1944, ch. 626, § 7, 58 Stat. 842.
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The "interstate" language of this section is, of course, familiar, resembling
the statutory definition of the primary or ,.:!, program. 128 The 40,000-mile
limitation on mileage, however, combined with the assumption of limited
access, signified that the Interstate System was extremely serious about
its "interstate" intentions in a way quite unlike the A program; one 1944
witness aptly referred to the proposed Intl~rstate System as a "primaryprimary system."129
In 1947 agreement was reached by the Bureau and the states on
37,800 of section 7's 40,000 miles. By this section 7 "joint action," the
designations were made official and a map was published. 13o Almost
3,900 of the37 ,800 miles were in urban areas; these were the embodiment
of the 4,400 mile allowance in InterregionBi Highways for highways which
"carry" traffic "through" the cities. 131 In r,::sponse to Interregional Highways'supplemental up-to-5,000 miles proposal for circumferential and
distributing highways, the System's renaining 2,200 miles 132 were
reserved for later designation within urban areas; the reason given for
postponing decision on these urban route:) was to allow time in which to
secure better urban traffic information. 133
Because of limited funding, very fe'A! of the Interstates were built
between 1944 and 1952. 134 In 1955 Con9ress began serious consideration of legislation which would provide ad 3quate Interstate financing. 135
With such legislation pending, the time had obviously come to reach
decision on the remaining 2,200 miles. An invitation from the Bureau drew
proposals totalling 3,500 miles from at least 38 states. 136 In early June a
Bureau memorandum set forth the criteria for selection of these remaining
urban Interstates. 137 Noting that the 1947' designations had been rather
vague as to the location of the urban route:3, this memorandum indicated
that proposals for new Interstate mileage should be accompanied by the
128. See text accompanying notes 27-32 supra.
129. See 1944 House Hearings, supra note 31, Cit 189 (testimony of William J. Cox, State
Highway Commissioner of Connecticut).
.
130. 1955 Senate Hearings, supra note 82, at 67E-80. The system officially designated in
1947 is quite similar to the system originally mapped in I.'JTERREGIONAL H,GHWAYS, supra note 121.
at 7.
131. See generally 1955 Senate Hearings, supra Ilote 82, at 671 (testimony of Bureau of
Public Roads Commissioner C. D. Curtiss).
132. 40,000 miles less 37,800 miles.
133. See 1955 Senate Hearings, supra note 82, al !J77 (testimony of Bureau Commissioner
Curtiss).
134. See text accompanying note 147 infra.
135. See text accompanying notes 151-97 infra.
136. Circular Memorandum from A.C. Clark, Deputy Commissioner, to Division and District
Engineers, Subject: Criteria for Selection of Additionallrterstate System Routes at Urban Areas,
June 9, 1955 (on file with the author) [hereinafter citej as 1955 Bureau Memorandum].
137. Id. at 1.
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fixing of somewhat more specific corridors for those routes already
approved. 138 Pursuant to this recommendation, all the urban Interstates
originally approved in 1947 were given a thorough restudy-even though
none of these 1947 approvals were in the end rescinded. 139 In September
1955, the Bureau announced its decisions as to the remaining 2,200
urban miles. It then released a document entitled General Location of
National System of Interstate Highways (known within the profession as
the Yellow Book140 ), which contained a national map of the entire System
and individual maps of 100 urban areas, showing the approved urban
Interstate routes in each locality. For the major metropolitan areas the
maps generally display an "inner belt" encircling all or part of the
downtown areas, an "outer belt" encircling all or part of the entire
metropolis, and one or more "radial" freeways leading outward from the
inner belt. 141 In a typical medium-size metropolitan area the proposed
Interstate splits in two as it approaches the city, one branch going through
the city and the other around it, with the two branches then reuniting at a
point beyond the city.142 For many smaller cities the maps show a single
freeway "spur" connecting the city with the Interstate as it sweeps by
some distance away.143 All of these Interstates having been designated
by the "joint [federal-state] action" procedure contemplated by section 7.
It has been the understanding of federal highway officials that neither they
nor the states possess the unilateral legal power to delete routes from this
predesignated system. 144
The Interstate System was thus in a real sense legally established in
1944, 1947, and 1955, and hence the frequent statements that it was
"created" by the 1956 Act are inadequate. 145 It is true, however, that the
138. Id. at 1. See also 1955 Senate Hearings, supra note 82, at 674 (statement of Bureau
Commissioner Curtiss).
139. Turner Interview.
140. This was due to the color of its cover.
141. See, e.g., the map for Boston in BUREAU OF PUBLIC ROADS, GENERAL LOCATION OF NATIONAL
SYSTEM OF INTERSTATE HIGHWAYS 37 (1955).
142. See, e.g., the map tor Flint, Mich. Id. at 42.
143. See, e.g., the map for Battle Creek, Mich. Id. at 40.
144. As to the absence of federal power, see 1955 Senate Hearings, supra note 82, at 982
(testimony of Henry Kaltenbach, Chief Counsel for the Bureau). For the absence of state power,
see Hearings on H.R. 11619, H.R. 12633, H.R. 13442, and H.R. 13585 Before the Subcomm. on
Roads of the House Comm. on Public Works, 90th Cong., 1st Sess. 35 (1967) (testimony of
Federal Highway Administrator Lowell K. Bridwell) [hereinafter cited as 1967 House Hearings].
The state might possess de facto power in this regard, however, by refusing to submit a route for
actual funding under 23 U.S.C. § 106 (1970). The Secretary would also undoubtedly be reluctant
to insist on a route which the state clearly does not want. This latter point is implicit in the Bridwell
testimony. See 1967 House Hearings, supra at 34-53.
145. E.g., R. GOODMAN, AFTER THE PLANNERS 72 (1971) (Interstate System "signed into law" in
1956); READINGS IN URBAN TRANSPORTATION 231 (G. Smerk ed. 1968) (introduction to ch. 6); WARNER,
supra note 23, at 43. The film which is shown visitors at the Eisenhower Library in Abilene,
Kansas, claims in its soundtrack that the 1956 Act "initiated" the Interstate System.
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1944 Act provided no special funding for 11e System, nor did it in any way
establish a distinct Interstate program. Instead the Act merely included
the entire System within the federal-aid prir1ary system, making it eligible
for federal funding under that program's ordinary operation. 146 Only 1
percent of the System was completed to fL II Interstate. standards in the 5
years after the 1947 designations. 147 Th,:; Interstates were, of course,
extremely expensive to build, and the states preferred to deploy their
limited primary apportionment over a largE~r number of ordinary highway
projects rather than exhausting it on a very :,mall number of Interstates. In
1944 this slow rate of progress had been fo -eseen by only a very few.148 It
was only in the early 1950's that federal officials came to realize that
special funding would be needed if the System were to be built within the
reasonable future. With auto registrations: having nearly doubled in the
years after World War 11,149 and with the view becoming widely accepted
that the country's road system was "functionally obsolete, "150 the need for
superhighways came to be regarded as E~specially urgent.

B.

THE 1956 ACT

To "expedite" the System, the 1952 Act 151 budgeted a separate $25
million for each of the next 2 years-reall)' only a pittance-for System
construction. 152 The 1954 Act,153 the first highway legislation of the
Eisenhower era, added a special $175 million for each of the next 2 years
and increased the federal share for this special Interstate expenditure to
60 percent. 154 Obviously, these measures were capable of speeding up
the System's construction only slightly.155 The real impetus for an accelerated Interstate program came in the form of a Presidential address
delivered on July 12, 1954, by Vice President Nixon to the Governors'
146. See Federal-Aid Highway Act of 1944, ch. 6:~6, § 7. 58 Stat. 842. quoted in text
accompanying note 127 supra.
147. See New Roads, supra note 13. at 14.
148. See 1944 House Hearings, supra note 31, at 189 (testimony of State Highway
Commissioner Cox of Connecticut. to the effect that the f.3.ilure to provide special funding for the
Interstate System would be "fatal").
149. See PRESIDENT'S ADVISORY COMMITIEE ON A ~J'\TIONAL HIGHWAY PROGRAM, A 10-YEAR
NATIONAL HIGHWAY PROGRAM, H.R Doc. No. 93, 84th Con~I., 1st Sess. 8 (1955) [hereinafter cited as
CLAY COMMITTEE REPORT].
150. H. Mertins & D. Miller, Urban Transportation Policy: Fact or Fiction, June 1970, at 6
(Occasional Paper No.2 of the Urban Transportation Institute of Syracuse University).
151. Federal-Aid Highway Act of 1952, ch. 462, 66 Stat. 158.
152. Id. § 2, 66 Stat. 159.
153. Federal-Aid Highway Act of 1954, ch. 181. 68 Stat. 70.
154. Id. § 2, 68 Stat. 72
155. Even with the help of the 1952 and 1954 fundinq, by 1956 only 3,000 miles of the System
had been completed. See Hearings on H.R. 8836 Befo(E! the Subcomm. on Roads of the House
Comm. on Public Works, 84th Cong., 2d Sess. 55 ('1!l56) (information provided by Bureau
Commissioner Curtiss) [hereinafter cited as 1956 Hou.),~ Public Works Comm. Hearings].
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Conference at Bolton Lake, New York.156 This address proposed in very
general terms a vast expansion of the nation's highway rprogram, and
especially the Interstate System's share of that total prograrr.157 Contemporaries observed that the address had an "electrifying Mfect"158 and
furnished the often mundane highway issue with "a remarka)ble degree of
grandeur. "159 It left open, however, almost all questions c(?ncerning the
specifics of a federal legislative proposal. In September the President
established an outside committee of blue-ribbon private citIzens chaired
by General Lucius D. Clay, a longtime Eisenhower confidc~nt, 160 to give
these questions their initial study. The Clay Committee's rep()rt, 161 submitted to the President in January 1955, priced the System at $:27 billion, $15
billion of which would be allotted to the System's urban routes. 162
156. This was 2 months after the signing of the Federal-Aid Highway Act of 1954. Vice
President Nixon spoke from President Eisenhower's notes; Eisenhower was unable to attend
because of a death in the family. See PUBLIC PAPERS OF PRESIDENTSOFTHE UNITED,STATES: DWIGHT D.
EISENHOWER, 1954, at 629 (U.S. Government Printing Office 1960).
How Eisenhower was persuaded to accept the views expressed in the ,address remains
somewhat unclear. One possible explanation concerns Francis du Pont, an Ei~ienhower appointee then serving as Commissioner of the Bureau. During the 1920's, du liont's father had
constructed a 5-mile route, which many regard as the country's first superhighway, on land he
owned in Delaware (this facility has since been incorporated into the Delaware 'Turnpike). For the
du Pont family, the promotion of superhighways became an idealistic mi,ssion. Within the
Administration, du Pont apparently exerted a large influence on Eisenhower, ,,..,ho tended to be
impressed by blue-ribbon businessmen of the du Pont sort. Johnson Interview: Turner Interview.
Shortly after the Presidential address, du Pont resigned as Bureau Commis;sioner so that he
could spend all his time, as a special consultant to the Secretary of Commercle, working on the
emerging Interstate program. That he declined all compensation for this servi,ce impressed the
Senate committee. See 1955 Senate Hearings, supra note 82, at 38-39.
157. Address by Vice President Nixon, Governors' Conference, July 12. :1954, in PROCEEDINGS OF GOVERNORS' CONFERENCE 1954. at 87 (1954). The address recommended that overt he next
10 years all levels of government spend $50 billion more on highways than waG otherwise being
planned. Id. at 90.
158. Memorandum from [Highway Consultant] Robinson Newcomb to the Council of
Economic Advisors. Aug. 23. 1954. in EISENHOWER DOCUMENTS. supra note 1::!. at 539.
159. Letter from John Peter Flynn to Sherman Adams. Nov. 15, 1954 (Files of the President's
Advisory Committee on a National Highway System. Eisenhower Papers. EiSEnhower Library).
160. After having served as a special deputy to General Eisenhower in 1~)45. General Clay
had been selected by Eisenhower to administer the American zone in Germany. 1 WHO'S WHO IN
AMERICA 1972-73. at 585 (37th ed. 1972). In 1951-52 Clay was influential in persuading
Eisenhower to run for the Presidency. See H. PARMET. EISENHOWER AND THE A~ERICAN CRUSADES
45-56 (1972). The idea of an outside committee had been urged on the Presij:lent by Sherman
Adams. See J.S. Bragdon, The Interstate Limited Access 90/10 Federal Aid Sy;stem with Special
Reference to Toll Financing and Intra City Routing. 1961. at 4-5 (manuscril=jt which Bragdon
unsuccessfully tried to have published in national magazines) (Bragdon Pal~ers. Eisenhower
Library) [hereinafter cited as Bragdon].
'
161. CLAY COMMITIEE REPORT. supra note 149.
162. This latter figure involved expenditure of $11 billon for the already designated urban
portions. and $4 billon for additional "feeder and distribution routes" within urbc)n areas. Id. at 14.
18. Although the second part of this recommendation was purportedly based or,l the Committee's
own investigation (id. at 18-19), it amounted to an endorsement of the 2,200 Llrban miles of the
original System left undesignated in 1947.
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It took 2 years, several government studies, and both sessions of the
84th Congress to figure out what the sourCElS would be for this $27 billion.
The ultimate congressional decisions in thi~; regard became incorporated
into the 1956 Act. 163 The highlights of that ,!I.ct were: first, the fixing of a 90
percent federal share for Interstate construGtion;164 second, the raising of
a variety of federal highway-user taxes, including the gas tax (from 2 cents
to 3 cents a gallon) and the tire tax (from 5 cents to 8 cents a pound), and
the levying of a new annual licensing ta>, on all vehicles heavier than
26,000 pounds;165 and third, the creation of a Highway Trust Fund into
which all these revenues would be automatically funneled, to be available
for expenditure without need for further ccngressional authorization. 166
While a full history of the 1956 Act is beyond the scope of this Article, it
is important to take notice of three finan~ing alternatives which were
explicitly considered and rejected. In 195:; the rubber manufacturers, the
American Automobile Association (AAA) , E.nd the petroleum industry, all
noting the "defense" justification for the Intmstate System, 167 argued that
the program ought to be financed out of general revenues. 16B But this
proposal was entirely unacceptable to tr,e Administration, and elicited
almost no interest in Congress. 169
The second alternative was tolls. Pre:3ident Eisenhower's memoirs
disclose that he "originally preferred a system of self-financing toll highways" for the System; 170 Eisenhower'~; address to the governors
envisioned that the entire national highway program would be based on
the principle of "self-liquidation of each project, whenever that is possible,
through tolls or an insured increase in ~Jas tax revenues."171 By the
163. Act of June 29, 1956, ch. 462, 70 Stat. 374.
164. Id. § 108(b), 70 Stat. 378 (codified at 23 U.S.C. 120(c) (1970) ). The states are required,
however, to provide for the "maintenance" of the Systern. 23 U.S.C. § 116 (1970). Over the years,
maintenance expenses may well exceed the state's original 10% contribution.
The 1956 Act allows the state to claim above 90% I:but never higher than 95%) to the extent
that "unreserved public lands and nontaxable Indian lands" exceed 5% of the state's total area.
See 23 U.S.C. § 120(c) (1970). Burch's figures for 10 sta:es show the federal share ranging from
90.71 % to 95% (Nevada). BURCH, supra note 25, at 2GI.
165. See Highway Revenue Act of 1956, ch. 462, §§ 202-06, 70 Stat. 387-91.
166. Id. § 209, 70 Stat. 397-401. It is not true, as Burby claims, that the trust fund idea was
"just dreamed up" by Alf Johnson of the American Association of State Highway Officials. BURBY,
supra note 14, at 298. The possibility of a highway trusllund had been extensively discussed in
Congress in 1953. See SUBCOMM. ON ROADSOFTHE Housl~ COMM. ON PUBLIC WORKS, 83D CONG., 1ST
SESS., SUMMARY OF HEARINGS, NATIONAL HIGHWAY STUDY !l·10 (Comm. Print No.9, 1953).
167. See text accompanying notes 392-97 infra.
168. See 1955 House Hearings, supra note 62, at 1237,1263, 1277.
169. In the Senate's 89-1 approval of the 1956 Act, the lone dissenter was Senator Russell.
Long, whose view was that motorists were too heavily tm:ed already. See 102 CONGo REC. 10,966
(1956).
170. D. EISENHOWER, MANDATE FOR CHANGE 548 (19€2).
171. Address by Vice President Nixon, Governors' Conference, July 12, 1954, in PROCEEDINGS OF GovERNORS' CONFERENCE 1954, at 91 (1954).
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mid-1950's, this country was in the midst of a burgeoning toll road
movement; the number of toll superhighways was rapidly increasing, and
the experience with toll roads had been almost uniformly auspicious. 172
Within the Administration, the chief toll apostle was Major General John S.
Bragdon, a West Point classmate of the President. Bragdon joined the
Council of Economic Advisors in 1954 with special responsibility for
federal highway policy, and then was shifted a year later to the White
House staff as Special Assistant for Public WorkS.173
In acclaiming tolls, however, Bragdon was breaking with the tradition
of the federal highway program. The very first paragraph of the 1916 Act
had required that all federally funded roads be "free from tolls of all
kinds."174 That requirement had been expressly reaffirmed in the 1921
Act 175 and continued forward in all subsequent highway legislation. 176
Bragdon also found himself at odds with both the Clay Committee and the
federal Bureau of Public Roads, both of which in their 1955 reports
recommended against the possibility of toll financing. 177 What the Clay
Committee proposed, instead, was a third alternative: that the 90 percent
federal share be financed primarily by 30-year bonds to be issued by a
172. See OWEN, supra note 79, at 50. See also BUREAU OF PUBLIC ROADS, PROGRESS AND
FEASIBILITY OF TOLL ROADS AND THEIR RELATION TO THE FEDERAL AID PROGRAM, H.R. MIsc. Doc. No. 139,
84th Cong., 1st Sess. 4-17 (1955) [hereinafter cited as BUREAU OF PUBLIC ROADS]; J. RAE, THE
AMERICAN AUTOMOBILE 180-85 (1965).
173. See Bragdon, supra note 160, at 1; Historical Materials in the Dwight D. Eisenhower
Library, 1972, at 7 (document prepared by the staff of the Eisenhower Library for persons using
the Library's research facilities, copy on file with the author).
174. Act of July 11, 1916, ch. 241, § 1, 39 Stat. 356.
175. Federal Highway Act of 1921, ch. 119, § 9, 42 Stat. 214.
176. See 23 U.S.C. § 301 (1970).
177. See BUREAU OF PUBLIC ROADS, supra note 172, at 4-17; CLAY COMMITIEE REPORT, supra
note 149, at 13-14.
Technically, both the Committee and the Bureau recommended only that toll routes should
not receive federal aid. They declined to adopt the more drastic position that such routes could
not, if self-supporting, become part of the System. The reports also identified (besides the 1 ,000
toll miles already open to traffic) over 7,200 miles of economically feasible toll facilities on routes
paralleling the System which either were under construction or at least had been authorized or
taken under study by the states. Still, the reports' basic recommendations were calculated to
undermine the toll possibility. If 90% federal aid was to be available for an Interstate facility, but
only if the facility was operated on a toll-free basis, anyone could predict that the states would
abandon their toll road plans. Certainly the AAA appreciated this. See Martin, supra note 12, at
253. Of the over 5,500 miles of toll routes either "authorized" or being "considered" by the states
in 1954 (see BUREAU OF PUBLIC ROADS, supra note 172, at 23) the only project that has since been
built is a 50-mile segment of 1-95 in Delaware and Maryland. See generally RAE, supra note 12, at
181. Of the 2,700 miles of toll roads already completed or under construction by 1954, most were
incorporated into the Interstate System-but without any sort of reimbursement to the states-in
1957. See Federal-Aid Highway Act of 1956, ch. 462, §§ 113-14, 70 Stat. 384-85; AMERICAN ASS'N
OF STATE HIGHWAY OFFICIALS, THE FIRST FIFTY YEARS: 1914-64, at 191-92 (1965); NEW ROADS, supra
note 13, at 17-18.
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new Federal Highway Corporation. 178 The anticipated 30-year revenues
of the existing federal gas and tire taxes would be sufficient to payoff the
indebtedness. The Clay Committee's proposal thus accepted the
philosophy of financing highway construction through highway-user
taxes. However, by relying on the indebtedness technique, the Committee
was able to avoid suggesting that any of tl1ese taxes should be raised; it
evidently regarded any such tax increases ;3.S unacceptably impolitic. 179
The clarification (and modification) of the President's position-on
the side of highway-user taxes rather than tolls-was disclosed to the
public in his February 1955 message to Congress, in which he forwarded
the Clay Committee Report and stated somewhat noncommittally that he
was "inclined to the view" that the Commi1tee's financing proposal was
desirable. 180 That message had been written in a February 1 meeting
attended by Sherman Adams (evidently representing the President),
Treasury Secretary George Humphrey, Commerce Secretary Sinclair
Weeks, General Clay, General Bragdon, and three others. 181 At that
meeting, the toll issue was "very warmly di!::cussed." The discussion dealt
partly with the political fact that a toll proposal predictably would arouse
the ire of the AAA, state highway officials, and the state governors,
particularly in the West; with these enemie!:, it was argued, the proposal
would stand little chance of succeeding in Congress. 182 By the end of the
. meeting, Governor Adams was clearly agm3ing with Clay, and the matter
was in this way resolved. 183
The Administration, in rejecting tolls, thus came to support the Clay
Committee's bonding proposal. However, this proposal turned out to be
178. CLAY COMMITIEE REPORT, supra note 149, at 26. While the Corporation would raise the
revenue for the Interstates, the administration of the InlE,rstate program would remain with the
Bureau. Id. at 23.
179. See Martin, supra note 12, at 227.
180. See CLAY COMMITIEE REPORT, supra note 149. a: vi.
181. See Memorandum from J.S. Bragdon to the Council [of Economic Advisors], Subject:
Conference on Message and Legislation for Roads, Feb. 1, 1955, at 1 (Bragdon Files,
Eisenhower Papers, Eisenhower Library).
182. Id.
183. General Bragdon returned to his office and d 'afted a forlorn memorandum, which
ended as follows:
So this ends the matter as far as the toll roads are concerned. In other words, the
American people will have a $27 billion bill for something which they could have gotten
for nothing, all because of (a) political feasibility, and (b) the horse-and-buggy anti-toll
road sentiment in the Bureau of Public Roads.
Id. at 2.
In all his White House efforts, Bragdon was handicapped by an ineptness at bureaucratic
maneuverings. Beginning with his inability to establish a ~I(lod working relationship with Sherman
Adams (Peterson Interview), Bragdon's entire White House career was marked by frustrations
and failures. See Memorandum of Introduction to the Bra!~don Papers (Eisenhower Library). In
later reviewing his activities as a toll advocate, Bragdon himself saw fit to comment, "How naive!"
Bragdon, supra note 160, at 12.
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unacceptable to Congress, where it was defeated in both chambers-by
a 31-60 vote in the Senate,184 and by a closer margin, 193-221, in the
House. 185 Interestingly, little of the bill's congressional opposition came
from those organizations which supposedly had been working for the
abolition of the federal gas tax. The bill's acknowledgement of "linkage"186
managed to dissolve the impressive coalition which previously had
objected to the federal gas tax;187 only the petroleum industry and one
farmers' association remained within the ranks.188 All of the counterproposals for Interstate funding given serious congressional consideration in 1955 and 1956 conceded the idea of dedicating federal highwayuser taxes. What provoked antagonism were several other aspects of the
bill,189 the most important of which was its reliance on indebtedness.
Senator Harry F. Byrd, chairman of the Senate Finance Committee,
endorsed a policy of "pay-as-you-go" (as contrasted to a bonded debt),
and made great political capital of the fact that the $20 billion indebtedness would eventually require the payment of $11.5 billion in interest;190
184. The Republican vote was 30-13and the Democratic vote 1-47. The unlikely Democratic
maverick was Senator John F. Kennedy. CONGRESSIONAL QUARTERLY, CONGRESS AND THE NATION
1945-64, at 530 (1965).
185. Both of these votes were on motions to substitute the Administration's bill for the bill
reported out by the respective Senate and House committees. In the House, the party breakdown
was Democrats, 7-214; Republicans, 186-7. These two votes were the most party-partisan of all
the events that transpired during 1955-56. Federal highway legislation traditionally had been a
nonpartisan issue. See BURCH. supra note 25, at 223; 1955 Senate Hearings, supra note 82, at
34-35. Senator Harry F. Byrd, who led the fight against the Administration's bill, was a southern
Democrat who usually aligned himself with the Republicans.
186. See text accompanying note 92 supra.
187. See 1955 House Hearings, supra note 62, at 900; text accompanying notes 109-10
supra. The key was the response of the Governors to the President's address. The evening of the
address, the Governors were overtly critical, but after pondering the matter for a day or two, they
began to regard the President's proposal as acceptable. See N.Y. Times, July 13,1954, at 1, col.
1; id., July 14,1954, at 1, col. 2; id., July 15,1954, at 1, col. 4. The Conference's eventual official
resolution was basically friendly. STATE GOV'T, Aug. 1954, at 175-76. The Conference also
established a highway committee to formulate a more precise position for the Governors.
188. See 1955 House Hearings, supra note 62, at 328 (testimony of American Farm Bureau
Federation); id. at 1268 (statement of American Petroleum Institute).
189. Since the indebtedness would belong to the Corporation rather than to the federal
government itself, it would not count against the congressionally enacted debt ceiling-a
procedure which struck many in Congress as disingenuous notwithstanding its probable
technical legality. See, e.g., 1955 Senate Hearings, supra note 82, at 550 (statement of Sen.
Stuart Symington); id. at 610-11 (statement of the Comptroller General). Many in Congress were
allergic to the idea of an outside corporation taking authority away from regular federal agencies.
Id. at 260 (remarks of Sen. Albert Gore). The Administration's bill involved placing a monetary
ceiling on the A-B-G program for the following years, a ceiling which disturbed that program's
constituency. See, e.g., Hearings on H.R. 9075 Before the House Gomm. on Ways and Means,
84th Cong., 2d Sess. 59 (1956) (statement of Rep. George Fallon) [hereinafter cited as 1956
House Ways and Means Gomm. Hearings).
190. See 1955 Senate Hearings, supra note 82, at 497. In Representative Fallon's view, this
was the most "glaring" weakness of the Administration bill. 1956 House Ways and Means Gomm.
Hearings, supra note 189, at 59.
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Byrd's apparent view was that interest payments were nothing more than
a wasted expenditure.
The bill the Senate finally approved in late May 1955 was the one
which its Public Works Committee had repolted out, authored by one of its
members, Albert Gore. In light of the consHtutional requirement that tax
legislation begin in the House,191 this bill studiously avoided the question
of where the needed additional revenue would be found 192 and thus
comprised much less than a full program proposal. The Administration bill
was given serious attention by the House F'ublic Works Committee. However, once that bill had been rejected by the Senate, the House committee's leadership concluded that even if lhe bill were approved by the
House, it would stand little chance of surviving a House-Senate conference. 193 The committee accordingly held new hearings on a new
bill hastily drafted by committee chairman George Fallon with the help of
data supplied to him by Frank Turner, then the Assistant to the Bureau
Commissioner. 194 It was this Fallon bill which was the first major proposal
to embrace the strategy of financing the Sy~:tem by increasing the federal
taxes levied against highway users.195 H.I::. 7474, a later version of the
original Fallon bill, was reported out by committee to the full House. The
Administration, speaking through Treasury :3ecretary George Humphrey,
effectively acquiesced in this bill. 196 Never:heless, when the vote finally
came on the House floor, H.R. 7474 was soundly defeated by a nonpartisan vote, 123-292. 197
While several explanations can be found for the bill's defeat,198 the
overriding cause was the bitter opposition which the bill evoked from the
191. U.S. CONST. art. 1, § 7.
192. 1955 Senate Hearings, supra note 82, at 493 :statement of Sen. Clifford Case).
193. See 1955 House Hearings, supra note 62, at '1105 (statement of Rep. Fallon).
194. Fallon Interview; Turner Interview.
195. Since this was the strategy which prevailed in 1956, and since Fallon was deeply
involved in the preparation of the 1956 bill as well, he deserves to be recognized as a principal
architect of the Interstate program. There is irony in this, since Fallon dislikes driving-freeway
driving especially. Fallon Interview. The irony is not uniqu~: Robert Moses, New York City's great
freeway builder, "except for a few driving lessons he tack in 1926,. . never drove a car in his
life." CARO, supra note 14, 'at 12.
196. See 1955 House Hearings, supra note 62, at 1194.
197. The Democratic vote was 94-128; Republic:ln, 29-164. CONGRESSIONAL QUARTERLY,
CONGRESS AND THE NATION 1945-64, at 530 (1965).
198. One cause of the ultimate vote was committee II-will within the House. The bill had not
been sent to the Ways and Means Committee, despitE! its general jurisdiction over revenue
measures. While an arrangement was worked out whl~reby a handful of Ways and Means
Committee members would participate in the Public Works Committee hearings, that arrangement turned sour after petty debating about committee' llember preogatives. Fallon Interview.
See a/so 1955 House Hearings, supra note 62, at 1104. One squabble was over where in the
committee room the Ways and Means members would sit. Fallon Interview. Shades of the Paris
peace talks I
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various interests and industries which would have carried the burden of
the tax increases. The bill's tire taxes led all the branches of the rubber
industry to condemn it. 199 The petroleum refiners and sellers denounced
the bill because of its gas taxes. 200 Its proposed taxes on diesel fuel
brought down the wrath of diesel fuel sellers and users. 201 The intercity
bus companies, the trucking industry, and even the Teamster's Union
rejected the bill because it taxed large vehicles too heavily,202 while the
AAA was critical that its taxes on large vehicles were so modest. 203
From the day of introduction of [the Fallon bill,] there occurred one of the
most intense pressure campaigns observed on Capitol Hill for many
years. . . . This campaign moved with increasing intensity until the revised
tax bill was defeated on the floor of the House. 204

All during this period of congressional consideration of highway
proposals, an event of major importance was unfolding within the federal
and state highway bureaucracies--the 1955 urban designations. 205 One
probable effect of these designations was to render the Interstate program more attractive to Congressmen from urban areas where Interstates
were specifically displayed in the 1955 Yellow Book.206 Certainly, when
highway legislation was introduced early in the 1956 session , the congressional mood proved to be far more receptive. A new bill, authored by
Representative Fallon and captioned the Federal-Aid Highway Act of
1956, was considered by the House Public Works Committee. A separate
bill, the Highway Revenue Act of 1956, was conside~ed by the House
Ways and Means Committee; it carried the name of committee member
Hale 80ggs,207 although Fallon claims that it originated in his office. 208 Like
H.R. 7474, the idea of the Revenue Act was to levy new or increased taxes
on highway users and motor vehicle commodities, although there were
199. 1955 House Hearings, supra note 62, at 1132-34,1237-39.
200. 'd. at 1163-64,1267-73.
201. 'd. at 1293-95,1297-1305,1307-16.
202. 'd. at 1108-10, 1151-53, 1290. The bill would have taxed more heavily large tires and
inner tubes, which of course are purchased both by trucks and by other vehicles of similar size.
See note 218 infra. The general reason for a two-tiered tax is that the heavier the vehicle, the
greater the burden it places upon the roadway. While heavier vehicles also consume more gas and
hence produce more revenue in the form of gas taxes, the gas tax differential falls'considerably
short of equaling the burden differential. Additional taxes on large vehicles thus are advisable if
tax equity is to be achieved. See generally id. at 982-94 (testimony of American Railroad
Association).
203. 'd. at 1277.
204. Martin, supra note 12, at 252.
205. See text accompanying notes 136-44 supra.
206. It was General Bragdon's suspicion that the Bureau undertook the 1955 designation
process partly in order to commit the urban Interstates before the Act was passed, and partly to
enhance the System's congressional popularity. See Bragdon, supra note 160, at 20.
207. See 1956 House Ways and Means Comm. Hearings, supra note 189, at 1.
208. Fallon Interview.
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appreciable differences between this new bill and H.R. 7474 in the exact
distribution of the tax burden. The two bills-the Highway Act and the
Revenue Act-after respective committee aoproval were consolidated by
the Public Works Committee and sent to thE~ House floor. The resulting bill
was approved by the House on April 27, :::B8-19. 209 The Senate Finance
Committee considered, and largely accep':ed, the House's Revenue Act;
the Senate Public Works Committee worked certain changes in the
House's highway bill, but did not significantly tamper with its basic
provisions on Interstate expenditure. This t'fI'o-part bill was then approved
by the Senate in a voice vote. The differe1ces between the House and
Senate bills were ironed out in conference, and the conference bill was
then approved by a voice vote in the HousE~ and by an 89-1 roll-call vote in
the Senate. 210
What is the explanation for this dramatic reversal in the legislative
result between 1955 and 1956? While the 1955 designations were not
without some influence in this regard, the major reason for this reversal
was an astonishing reversal in the direction of the lobbying effort. The
violent lobbying against the 1955 bill has been described above. However, in 1956 the "highway lobby swarmed, trade association by corporation president, allover Capitol Hill"211 in suoport of the highway bill, and
not a single major interest group actively lobbied against the legislation. 212
If this lobbying reversal accounts for the ease of the 1956 Act's
passage, how is this reversal itself to be expained?The explanation lies in
a congeries of circumstances which, betwe,m 1955 and 1956, resulted in
the mobilization of the program's propone1ts and the neutralization, and
in some instances even the conversion, of its 1955 antagonists. The
"proponents" included those interest groups, particularly the highway
construction industry,213 which had obvic1us reasons for favoring the
Interstate program. On the whole these groups had not mounted much of
an effort in 1955, but a year later they indeed "swarmed. "214 The mobilization of these groups between 1955 and 1SIti6 is easily understood. It had
209. 102 CONG REC. 7221-22 (1956).
210. 102 CONGo REC 10,969 (1956)
211. BURBY, supra note 14, at 298.
212. See, e.g., Hearings on HR 10660 Before the 5'enate Comm on Finance, 84th Cong.,
2d Sess. 184 (1956) (statement of the American Petroleum Institute, acquiescinq in ttle leqislation) [hereinafter cited as 1956 Senate Hearings).
213. Other important interest groups included the auto companies and the state highway
departments. The auto companies had been promoting
Interstate-type program for too many
years to back away because of the prospect of increasec taxes on auto users. See New Roads,
supra note 13, at 14. State highway officials had decided early in 1954 that an expanded highway
program justified the disadvantage of greater federal control. See AMERICAN ASS'N OF STATE
HIGHWAY OFFICIALS, THE FIRST FIFTY YEARS: 1914-64, at 1H:~ (1965).

a,

214.

See text accompanying note 211 supra.
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been late in the first session when H.R. 7474 materialized as the one
crucial bill; the opposition to H.R. 7474 then had erupted suddenly, not
giving the Interstate program's natural supporters much of a chance to
organize their own campaign. The intermission between sessions
afforded them ample opportunity for this kind of organizing.21s
The antagonists consisted chiefly of those interest groups which had
been singled out by H.R. 7474 to bear the burden of the Interstate
program's taxes. Certain of the 1955 antagonists were neutralized in 1956
only because the new Fallon bill did in truth treat them more gently than
had H.R. 7474. 216 More interesting and more important, however, are
those interest groups which between 1955 and 1956 basically changed
their minds, even in the face of nonchanging tax proposals. The tire
industry can serve as a prominent example: after having opposed the
1955 bill, the industry publicized its support of the 1956 bill,217 even
though the latter bill's tire taxes may well have been higher in total than
those contained in the 1955 bil1. 218 Such changes in industry or interestgroup position are also capable of explanation. The highway-user organizations had adopted their positions in some haste in 1955, reacting to the
sudden Fallon proposal, with its substantial and unexpected increases in
highway-user taxes. 219 The intersession gave these industries a chance to
think their positions through more thoroughly. The result of this reconsideration was that they were more willing to accept the general idea of
increased highway-user taxes and to confine their arguments to the
question of a fair distribution of the tax burden. 22o With respect to the
small/large vehicle tax differentiation, a provision was placed in the 1956
bill calling on the Bureau to conduct a thorough 3-year study of the
highway costs and benefits associated with vehicles of different "dimensions, weights, and other specifications";221 the implication was that
Congress would then modify the tax structure in light of the study's
findings and recommendations. The existence of this promised realloca215. Fallon Interview. Representative Fallon also volunteers that in 1955 he lacked the time
to adequately "educate" his fellow Congressmen, but they did a very good "educational" job in
1956.
216. For example, diesel fuel interests had railed against H.R. 7474 because it would have
fixed the diesel fuel tax at 4 cents per gallon, 1 cent more than the proposed 3 cent gas tax; the
1956 bill set the fuel tax at 3 cents across the board.
217. 1956 House Ways and Means Comm. Hearings, supra note 189, at 121.
218. The pre-1956 tire tax was 5 cents per pound for all tires. See note 106 supra. H.R. 7474
would have left this tax alone for automobile-sized tires, but would have raised the tax to 8 cents
for medium-large tires and 15 cents for very large tires. H.R. 7474, § 4(d), 84th Cong., 1st Sess.
(1955). The 1956 House bill (and the 1956 Act) raised the tax uniformly to 8 cents for all tires.
Highway Revenue Act of 1956, ch. 462, § 204(a), 70 Stat. 388-89.
219. Cf. 1955 House Hearings, supra note 62, at 1171-72.
220. See EISENHOWER DOCUMENTS, supra note 12, at 552-53; 1956 House Ways and Means
Comm. Hearings, supra note 189, at 100 (statement of 11 organizations).
221 Highway Revenue Act of 1956, ch. 462, § 210, 70 Stat. 401.
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tion of the tax burden-to be effected in the near future and on the basis of
informed professional judgment-made it clifficult to oppose the 1956 bill
for small/large vehicle reasons. 222
In any event, through this rather complicated process a remarkably
broad consensus was achieved in support of the 1956 Act. Its financing
provisions would make possible the "earl' y completion" of the System,
which the Act declared to be "essential to the national interest. "223 Thanks
to the 1955 designations, in 1956 the entir2 Interstate System as officially
approved was available to every Congressrnan in convenient Yellow Book
form.224 These designations served to conlfert the urban Interstates from
somewhat vague and abstract policy into quite specific plans before
Congress took its decisive financing actior on the Interstate program; by
the same token, the 1956 Act entailed, at least in a general way, a
congressional ratification of the System as already designated. The 1956
Act, in addition to its basic financing arran~I'3ments, established a number
of particular rules applicable to the buildinq of the Interstates. For example, "construction standards" for the Inte:rstates were to be developed
and promulgated "as soon as practicable!" by "the Secretary of Commerce in cooperation with the State high\Vay departments," and these
standards "shall be adequate to accommodate" the 1975 traffic forecasts.225 Also, federal funds would be available to reimburse the states for
90 percent of any relocation payments rlade by the states to public
utilities which the Interstates would uproOt,226 As observed above,227 the
"Interstate System" was itself set up by tile 1944 Act, but in light of the
financing and other provisions in the 1956 I~Ct, it is entirely appropriate to
say that the modern "Interstate program" originated in 1956.
The ambitiousness of that program mEtr'its special attention. President
Eisenhower himself described it as the largest public works program
"ever undertaken by the United States or :lny other country."228 What the
program contemplated was a nationwidE! system of 40,000 miles, its
222. See 1956 Senate Hearings, supra note 212, a: 37 (testimony of American Automobile
Association).
223. Federal-Aid Highway Act of 1956, ch. 462,§' ()8(a), 70 Stat. 378 (codified at 23 U.S.C.
§ 101(b) (1970))
224. See text accompanying note 206 supra.
225. Federal-Aid Highway Act of 1956, ch. 462, § 1(18(i), 70 Stat. 380 (codified at 23 U.S.C. §
109(b) (1970)). Design standards were duly approved in July 1956, and have since been revised
several times. See AMERICAN ASS'N OF STATE HIGHWAY OFFICIALS, A POLICY ON DESIGN STANDARDS:
ilNTERSTATE SYSTEM (undated pamphlet) (on file with the author). From an engineering (and a cost)
point of view, these standards are an integral part of Interstate program "law."
226. Federal-Aid Highway Act of 1956, ch. 462, § 111,70 Stat. 383 (codified at 23 U.S.C. §
123 (1970)).
227. See text accompanying note 145 supra.
228. D. EISENHOWER, MANDATE FOR CHANGE 548 (1SEI2).
The amount of concrete poured to form these rCiCidways would build eighty Hoover
Dams or six sidewalks to the moon. To buildthem, t,ulldozers and shovels would move
enough dirt and rock to bury all of Connecticut tIV) feet deep.
Id.
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routes determined in advance by the cooperative action of federal and
state officials, every mile to be built to the highest freeway standards. The
program also included financing arrangements purporting to provide
both complete funding and a complete timetable for System construction.
1969 would be the final year in which the Secretary would be authorized to
pledge federal funds for upcoming projects, and 1972 would be the last
year in which those pledges would be honored; on July 1, 1972, the taxes
would expire (or lapse back to their pre-1956 levels) and the Trust Fund
would self-destruct. 229 Clearly, all of this comprised an extraordinary
instance of the federal government attempting to "Think Big," to develop
and carry out a "Grand Plan," as President Eisenhower put it. 23o The
following subsection describes the developments which have ensued in
the score of years between 1956 and today, and will permit an evaluation
of the results achieved in carrying out such an amibitious effort.

C. AFTER 1956
Expansion of Funding
Within 2 years after the 1956 Act, it had become clear that the effort at
complete financing attempted in the 1956 Act would not be successful. By
1958 the Bureau had reestimated the total cost of the System to be $41
billion, an increase of $14 billion over the original figure. 231 Given this cost
reestimate, the 41,000 mile system 231 A obviously needed additional
funding. This funding could be provided in one of two ways: by"stretching out" the program and collecting its special taxes beyond the original
1972 termination date; or instead by raising tax rates (or imposing new
taxes) so as to collect more revenue within the originally contemplated
period. Of course, there was another policy alternative: the $27 billion
originally budgeted for the Interstates could itself be reaffirmed and
appropriate reductions made in the original 41 ,OOO-mile System so that a
less extensive System could be completed with the original funding.
Within the White House, General Bragdon made an effort to delineate a
higher priority "first stage" of the System which could be constructed
within the $27 billion figure. 232 This possibility, however, was given scant
attention by the Administration and the Congress,233 both of which tended
to rely on the assumption that the completion of the entire System
remained the basic federal goal. As for financing, in 1959 the government
elected to temporize: the 1959 Act raised the gas tax from 3 cents to 4
1.

229. Federal-Aid Highway Act of 1956, ch. 462, § 108(b), 70 Stat. 378; Highway Revenue
Act of 1956, ch. 462, §§ 202(c), 204(a), 205-06, 209(c), 70 Stat. 388-90, 398.
230. See CLAY COMMITIEE REPORT, supra note 149, at 1.
231. See H.R. Doc. No. 49, 87th Cong., 1st Sess. 1, 11-12 (1961); H.R. Doc. No. 300, 85th
.
Cong., 2d Sess. 8 (1958).
231 A. The 1956 Act added 1,000 miles to the original 41,000 miles. See note 250 infra, and
accompanying text.
232. Interim Report, supra note 89, at 47-49.
233. See, e.g., Hearings on Financing the Federal-Aid Highway Program Before the House
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cents but only until 1961.234 The Bureau's cost estimate remained at $41
billion in 1961,235 and in that year whatever doubts remained concerning
the federal purpose were resolved by the Kennedy Administration, which
strongly favored completing the entire ~;l'stem.236 Funding was to be
accomplished in both of the available ways-the 1961 Act boosted
several of the highway-user taxes, and a,~jO somewhat extended those
taxes' duration. 237
Since 1961 the cost estimate for the System has skyrocketed, reaching $76 billion in 1972. 238 Nevertheless, tile 1961 decision to build the
complete System has never been questior.ed. In 1965, 1966, 1968, 1970,
and 1973, Congress voted additional autilorizations for the System,239
and has correspondingly stretched out thE! life of the Interstate program
and its taxes. The 1973 Act establishes 1979 as the final authorization
year. 240 In August 1975 the official cost estimate was increased once
Comm. on Ways and Means, 86th Cong., 1st Sess. 6H, 154 (1959) (remarks of Rep Thomas
Curtiss) [hereinafter cited as 1959 House Hearings).
234. Federal-Aid Highway Act of 1959, Pub. L. ~Jo. 86-342, § 201, 73 Stat. 613, The
Federal-Aid Highway Act of 1958 had increased program authorizations (but not its taxes) for the
next 3 fiscal years. Act of Apr 16, 1958, Pub. L. No. 85-~;E:1, § 7(a}, 72 Stat 93. Part of Congress'
purpose was to keep the Interstate program on scheduli), but the major reason for the increase
was to take action against the 1958 recession. See S. RE' No. 1407, 85th Cong., 2d Sess. 4-5, 26
(1958).
235. H.R. Doc. No. 49, 87th Cong., 1st Sess. 1, 11·12 (1961).
236. See President Kennedy's statement to CongrESS, H.R. Doc. No. 96, 87th Cong., 1st
Sess. (1961).
237. The tire tax was raised from 8 cents to 10 cents per pound and the large vehicle tax from
$1.50 to $3.00 per thousand pounds, while the gas ta:< was continued at 4 cents per gallon
instead of being allowed to return to 3 cents. Federal-Aiel -lighway Act of 1961 , PUb. L. No 87-61,
§§ 201-07,75 Stat. 124. This initial extension was only 'or 3 months.
As indicated, the 1956 Act ordered the Bureau to pmpare an Interstate cost allocation study
by 1959. See note 221 and accompanying text supra. A: I he Bureau's request, in 1958 Congress
deferred the due date for this report until January 19€:" . Act of August 28, 1958, Pub. L. No.
85-823,. § 2, 72 Stat. 983. The lengthy document which t 1e Bureau submitted in that month was
incomplete, since one set of tests remained to be condu,;ted. H.R. Doc. No. 54, 87th Cong., 1st
Sess. 152 (1961). The results of these tests were repOl'ted to Congress by the Bureau in 1961
testimony. Hearings on Title /I of H.R. 6713 Before the Sellate Comm. on Finance, 87th Cong., 1st
Sess. 54-91 (1961); Hearings on Federal-Aid Highway Financing Before the House Comm. on
Ways and Means, 87th Cong., 1st Sess. 114-36 (1961). The study, as so completed, was
equivocal as to the respective tax burdens which shoulc be borne by large and small vehicles.
The Kennedy Administration drew inferences which vmre somewhat anti-large vehicles, but
Congress resolved the uncertainties in a manner distinctl Vfavorable to large vehicles. Compare
S. REP. No. 367, 87th Cong., 1st Sess. 16-19 (1961), witli id. at 54-57 (dissenting views of Sen.
Paul Douglas, advocating the Administration's position)
238. HOUSE COMM. ON PUBLIC WORKS, 92D CONG., 2c :;ESS., A REVISED ESTIMATE OFTHE COST OF
COMPLETING THE NATIONAL SYSTEM OF INTERSTATE AND DEFENS" HIGHWAYS 13 (Comm. Print No. 92-29,
1972).
239. Federal-Aid Highway Act of 1961, Pub. L. No. 8;'-61, § 103, 75 Stat 122; Act of Aug. 28,
1965, Pub. L. No. 89-139, § 1,79 Stat 578; Federal-Aid H ghway Act of 1966, Pub. L.No. 89-574,
§ 2, 80 Stat. 766; Federal-Aid Highway Act of 1968, Fub. L. No. 90-495, § 2, 82 Stat 815;
FFlderal-Aid Highway Act of 1970, PUb. L. No. 91-605, § 1D2, 84 Stat. 1714; Federal-Aid Highway
Act of 1973, Pub. L. No. 93-87, § 102, 87 Stat. 250.
240. Federal-Aid Highway Act of 1973, PUb. L. Nc,. 93-87, § 102, 87 Stat. 250. So far, the
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again, this time to $89 billion.241 Because this estimate was deliberately
based on 1973 calendar year prices,242 it was already badly out of date at
the time of its release. In September 1975 the Comptroller General,
making varying assumptions about inflation rates and annual authorization levels, predicted a total system cost of anywhere between $111 and
$184 billion.243 Half a year later, Congress, acting on the assumption of 7
taxes have only been extended through 1977. See Act of Dec. 31, 1970, Pub. L. No. 91-605, §§
301-03, 84 Stat. 1743-44.
241. HOUSE COMM. ON PUBLIC WORKS AND TRANSPORTATION, 94TH CONG., 1ST SESS., REVISED
ESTIMATE OF THE COST OF COMPLETING THE NATIONAL SYSTEM OF INTERSTATE AND DEFENSE HIGHWAY 9,
12-13,16 (Comm. Print No. 94-14,1975).
The month before, the Administration had advanced a major proposal concerning the Trust
Fund and Interstate financing. See Dep't of Transportation 1975 Documents, supra note 72,
Explanation. The proposal requested only a 1-year extension of Interstate authorizations, until
1980. It also asked that existing termination dates for the special highway-user taxes and the
Trust Fund be removed, so that the taxes would continue indefintely until further congressional
action. However, after October 1976 the Trust Fund would receive only 1 cent of the federal gas
tax; Trust Fund revenues, so depleted, would then be spent exclusively for Interstate purposes.
Although the Trust Fund would continue to receive the tire and large vehicle taxes, loss of most of
the gas tax would reduce its income by 50%. While this partial depletion of the Trust Fund would
slow the rate of the System's ongoing progress, the Trust Fund would remain available until the
eventual (though undetermined) date when the System is finally and truly completed. (The
proposal additionally hinted that the Trust Fund would continue even after that date to finance the
reconstruction of those Interstate routes which had physically deteriorated. Id., Section by
Section Analysis at 20; id., Explanation at 1. Compare the burden of Interstate route "maintenance" placed on the states by existing law. See note 164 supra.)
Under the Administration's recommendation, the 3 cents of the existing gas tax excluded
from the Trust Fund would go into the general federal treasury-except that the federal gas tax
would be lowered by 1 cent in any state which increased its own gas tax by at least 1 cent. For
states electing this option (and most probably would), the state constitutional antidiversion
amendments (discussed in text accompanying notes 98-100 supra) could be expected to
channel the new state gas tax proceeds into highway construction. The traditional elements of the
federal highway program would continue although considerably revamped. However, they
would be financed out of general revenues rather than from the Trust Fund and hence would be
subject to the annual congressional appropriations process.
For the congressional response to the Administration's proposal, see text accompanying
notes 7-8 supra.
242. HOUSE COMM. ON PUBLIC WORKS AND TRANSPORTATION, 94TH CONG., 1ST SESS., REVISED
ESTIMATE OF THE COST OF COMPLETING THE NATIONAL SYSTEM OF INTERSTATE AND DEFENSE HIGHWAYS 9
(Comm. Print No. 94-14, 1975).
243. The Comptroller General noted that $60.9 billion had been obligated by June 30, 1975.
He estimated the future costs as:
Annual
authorization
$3.75 billion
$3.25 billion

Annual
inflation rate
0%
5%
10%
0%
5%
10%

Completion year
1985
1987
1996
1986
1990
2009

Cost-to-Compiete
$38.9
$50.2
$83.4
$38.9
$52.4
$123.4

billion
billion
billion
billion
billion
billion

U.S. GENERAL ACCOUNTING OFFICE, Doc. No. RED-76-19, REPORT TO THE CONGRESS BYTHE COMPTROL·
LER GENERAL OF THE U.S.: COSTS AND PROBLEMS OF COMPLETING THE INTERSTATE HIGHWAY SYSTEM 9
(1975).
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percent annual authorization, voted authNizations through 1990 which
project a total system cost of close to $120 billion.244 Congress also
approved an interim 2-year extension of ·the program's taxes. 245
The Interstate cost overrun is, of cour~:e, of eyebrow-raising proportions. Some of the explanations for thl3 overrun relate to expenseproducing changes made in the Interstat~:l program since 1954,246 but it
also appears that the 1954 cost estimate was hastily and amateurishly
prepared. 247 While cost overruns of the ma!~nitude described are difficult
to tolerate, it should be noted that major public transportation projects
have also regularly suffered from severe I: roblems of cost underestimation. 248 A significant share of the Inters·tate overrun is attributable to
inflation. The Interstate cost estimates have traditionally been insensitive
to the inflation factor, but it is also true that the extensions of the program's
duration have compounded the effects of i lflation,249 and that the unprecedented inflation of the last several yean; has wreaked havoc on cost
estimates throughout the economy.

2.

The Status of the System

One of the House-Senate negotiated:::ompromises in the 1956 Act
added 'j ,000 miles to the Interstate Systern, for a total of 41 ,000. 250 When
more careful engineering studies were corducted of the 40,000 miles of
freeways approved in 1947 and 1955, it was learned that their true length
needed to be only 38,550 miles; this placecl an additional 1,450 miles into
the pool of designated mileage. In October 1957 the Bureau approved
244. See Federal-Aid Highway Act of 1976, Pub. L. No. 94-280, § 102(a), 90 Stat. 425; H.R.
REP. No. 94-716, 94th Cong., 1st Sess. 26-27 (1975).
245. Federal-Aid Highway Act of 1976, Pub. L. N:J. 94-280, § 301,90 Stat. 425. 456.
246. These include: (1) the 2,500 miles added to the, System since 1954; (2) utility relocation
payments imposed on the program by the Federal-Aid Highway Act of 1956 (see text accompanying note 226 supra); (3) the family and business relocation allowances mandated in 1962
and 1968 (all the relocation guarantees in the federal hi~lhway program have now been merged
into the Uniform Relocation Assistance Act, 42 U.S.C. §§ 4601-55 (1970)); and (4) the provisions
of § 116(b) of the Federal-Aid Highway Act of 1956 (70 81 at. 385) and the implications the Bureau
saw therein. See text accompanying notes 427-28 in/rei.
For a general breakdown of the post-1958 causei, of the increase in the Interstate cost
estimates, see U.S. GENERAL ACCOUNTING OFFICE, Doc. Nc,. RED-76-19, REPORTTOTHE CONGRESS BY
THE COMPTROLLER GENERAL OF THE U.S.: COSTS AND PROBLE~ISOF COMPLETING THE INTERSTATE HIGHWAY
SYSTEM 6 (1975).
247. Turner Interview; ct. H.R. Doc. No. 300, 85th Cong., 2d Sess. 8 (1958).
248. The Bay Area Rapid Transit System (BART) in San Francisco, priced at $925 million
when it was approved by referendum in 1962, insteac s costing at least $1.6 billion. See Wall
Street Journal, Sept. 16, 1974, at 12, col. 2. Metro in Washington, D.C., budgeted at $2.5 billion as
late as 1969, will cost at least $4.7 billion, and perhaps a', much as $5.8 billion; in lightofthis cost
prospect, construction may be halted after completion of 41 of Metro's planned 89 route-miles.
See LA Times, Feb. 15, 1976, § 1, at 3, col. 4 ..
249. RAE, supra note 12, at 189.
250. Federal-Aid Highway Act of 1956, ch. 462, ~, 108(1), 70 Stat. 381.
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new Interstate routes, including beltways for 13 metropolitan areas. 251 In
the 1968 Act, Congress boosted the System's mileage to 42,500,252 and a
round of additional designations was subsequently made, including some
in urban areas. 253 In the aggregate, the 42,500 mile system has ultimately
acquired over 8,800 urban miles. 254 By June 30, 1976,37,717 miles, or
88.8 percent of the System, were open to traffic; an additional 2,054 miles
(4.8 percent) were under construction. 255 Of the planned urban routes,
7,697 miles or 87 percent were open to traffic. 256 Only 341 miles, or less
than 1 percent of the overall System, had not yet reached the public
hearing stage. 257
This data may mislead, however, to the extent that it suggests the
placidity of the System's progress; that progress has not been placid at all,
especially in the major urban areas. Almost as soon as Interstate construction began in urban areas, community opposition to particular urban
Interstates began to develop: in 1958, Reno, Nevada was the first trouble
SpOt. 258 In 1965, the local antifreeway movement achieved its first major
victory, in San Francisco. 259 By 1970 scheduled urban Interstates had
become entangled in controversy in 13 different metropolitan areas. 260 As
Moynihan correctly points out, "it is [now] just about impossible to get a
major highway program approved in most large American cities. "261 The
change in public understanding of urban freeways, and the legal problems posed by these Interstate controversies, will be dealt with below. 262
251. See S. REP. No. 1407, 85th Cong., 2cl Sess. 8(1958); 1959 House Hearings, supra note
233, at 30-32.
252. Federal-Aid Highway Act of 1968, Pub. L. No. 90-495, § 14, 82 Stat. 822.
253. See Federal Highway Administration, Stewardship Report on Administration of the
Federal-Aid Highway Program 1956-1970, in Nearings on Report on the Status ofthe Federal-Aid
Highway Program Before the Subcomm. on Roads of the Senate Comm. on Public Works, 91 st
Cong., 2d Sess. 82, 87 (1970).
254. See Federal Highway Administration, Press Release No. 39-76, Mar. 11, 1976, at 2
(quarterly report on the federal-aid highway program, Dec. 31,1975). The mileage classified as
urban has gone up over the years as urban areas have themselves grown outwards. Telephone
interview with Henry Paterick, Federal Highway Administration official, July 16, 1974.
255. Federal Highway Administration, Press Release No. 39-76, Mar. 1, 1976, at 2 (quarterly
report on the federal-aid highway program, Dec. 31, 1975).
256. Id. at 2.
257. The Quarterly Report indicates that 26,192 miles of the routes already open to traffic
are in need of certain "improvements," in most cases minor, before they can fully comply with
Interstate standards. Id.
258. See H.R. REP. No. 292, 86th Cong., 1st Sess. (1959).
259. See note 295 and accompanying text infra.
260. See Federal Highway Administration, Stewardship Report on Administration of the
Federal-Aid Highway Program 1956-1970, il'l Hearings on Report of the Status of the Federal-Aid
Highway Program Before the Subcomm. on Roads of the Senate Comm. on Public Works, 91 st
Cong., 2d Sess. 81-114 (1970).
261. Policy vs. Program, supra note 6, at 94.
262. See text accompanying notes 286-310 infra.
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White House Review

As Moynihan notes,263 the Eisenhower Administration was one which
characteristically shied away from innova:ions in domestic policy. More
particularly, during his Presidency, Eisenhower displayed a clear indifference to urban problems and a reluctanc,= to involve the federal government in efforts to deal with them. 264 One i::; therefore curious as to why he
signed into law the 1956 Act, providing as it did for substantial freeway
mileage in every major metropolitan area .. This urban curiosity can be
simply, if rather startlingly, explained. The truth is that in 1956 Eisenhower
was operating under the incorrect assumption that the Interstate program
had adopted the policy of bypassing urba n areas. Ignorant of the fact that
the urban Interstates would intrude into inner cities, he was quite disturbed when his ignorance was finally dispolled. According to two reports,
this did not happen until 1959, when he chanced to query urban planners
who were showing hirri the freeway netvl)rk planned for the District of
COlumbia;265 while a third report tells the ~;tory differently, it is to the same
effect. 266 Eisenhower's immediate reactior was a phone call to the Director of the Bureau of the Budget (BOB),267 Maurice Stans. 268 This call found
a receptive ear, since Stans was already appalled by the extraordinarily
high cost of the urban Interstates; in his view the 90 percent federal share
was "a horrible thing. "269 BOB immediately began looking into the matter,
and General Bragdon was also alerted. The early returns on the Bragdon
and BOB efforts were strong enough to persuade the President on July 2,
1959, to order a formal White House study of the urban Interstates, under
the direction of General Bragdon in coordination with Stans and the
Secretary of Commerce. 270
This Bragdon review organized itself illto a major project staffed by 19
full-time professionals and three consultallts. 271 On certain matters Brag263. See text accompanying note 9 supra. See ilISO note 156 supra.
264. See S. FARKAS, URBAN LOBBYING 62 (1971).
265. BURBY, supra note 14, at 299: LEAVITT, supra rc'te 14, at 298-99. See a/soJ.S. Bragdon,
Memorandum for the Record, Nov. 30, 1959 (Bragdon Files, Eisenhower Papers, Eisenhower
Library).
266. According to Paul Sitton, the truth came to the President's attention when he noticed a
deep freeway construction gash in the outskirts of metr')politan Washington while being driven to
Camp David. Sitton Interview.
267. The Bureau of the Budget was reorganized end redesignated the Office of Management and Budget in 1970
268. Sitton Interview
269. J.S Bragdon, Memorandum of Meeting, Se)! 18, 1959 (Bragdon Files, Eisenhower
Papers, Eisenhower Library).
270. Letter from Dwight D. Eisenhower to General ilragdon, July 2, 1959 (Bragdon Papers,
Eisenhower Library)
271. See J.S. Bragdon, Memorandum for the F'ecord, Nov. 8, 1959 (Bragdon Files,
Eisenhower Papers, Eisenhower Library)
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don and the Bureau negotiated agreements involving changes or clarifications in the Bureau's Interstate policies,272 but with respect to other
issues which the Bragdon unit raised, it and the Bureau were unable to
resolve their conflicts. In late November 1959, Bragdon met with the
President, and it was agreed that Bragdon would prepare and submit an
Interim Report.273 After going through many drafts, that Interim Report was
finally completed in March 1960. Its strongest recommendation was that
the Interstate program should reaffirm responsibility only for those routes
whose chief function was to carry intercity traffic around and into cities.
From this basic recommendation Bragdon derived several specific
recommendations: (1) that inner belts be eliminated; (2) that circumferentials be preferred over arterials or spurs; (3) that spurs be substituted for
routes going all the way through the city; and (4) that spurs be kept to
minimum length. 274 According to Bragdon's calculations, acceptance of
these recommendations-even on a prospective basis-would permit the
elimination of 1,700 miles of urban freeways from the System,275 freeways
whose justification Bragdon thought could only be in the service they
would provide for intrametropolitan traffic. The Bragdon Interim Report
also urged a comprehensive planning requirement for the urban Interstates. 276 And faithful to Bragdon's original beliefs,277 the Report once
again espoused tolls: its suggestion was that for Interstates not yet in the
final planning stage, toll financing should be offered to the states on an
optional basis, with state motorists receiving an appropriate "remission"
of the federal gas tax if their states elected the toll option. 278 With regard to
all of its proposed reforms, the Report insisted that immediate action was
necessary if they were to be effectuated meaningfully.279 The Bureau
resisted Bragdon, pOint by point.
With the issues so joined, the Interim Report was formally presented
to the President in a 55 minute meeting on April 6, 1960. 280 At that meeting
Bragdon made a rather fancy presentation (with 17 charts).281 According
to the meeting's minutes, Eisenhower indicated that "the matter of running
272. See notes 431-33 and accompanying text infra.
273. See J.S. Bragdon, Memorandum for the Record, Nov. 30, 1959 (Bragdon Files,
Eisenhower Papers, Eisenhower Library).
274. Interim Report, supra note 89, at 21.
275. fd. at 7.
276. 'd. at 32-33, 38.
277. See text accompanying note 173 supra.
278. Interim Report, supra note 89, at 53-54 & Attachment 1.
279. 'd. at 4 (Letter of Transmittal).
280. In attendance were General Bragdon, Secretary of Commerce Frederick Mueller,
Federal Highway Administrator Bertram Tallamy, and White House aide Robert Merriam. SeeJ.S.
Bragdon, Memorandum for the Record, Apr. 8, 1960, at 2 (Bragdon Files, Eisenhower Papers,
Eisenhower Library).

281. 'd.
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Interstate routes through the congested parts of the cities was entirely
against his original concept and wishes." However, he also noted that "the
Yellow Book depicting routes in cities had sold the program to the
Congress," and he took account of the Bureau's view that it lacked the
legal power to unilaterally delete Syslem routes. The conclusion
Eisenhower came to was that the program "had reached the point where
his hands were virtually tied." The meetin!J was then adjourned "due to
other [Eisenhower] appointments."282 Somehow, Bragdon was able to
emerge from this meeting with the idea that its outcome was encouraging,
and he began working ona final repbrt. 23:3 A few weeks later, however,
President Eisenhower offered to appoint Bragdon a Commissioner on the
Civil Aeronautics Board, and Bragdon aCOB pted. 284 With the responsibility
now devolving upon Floyd Peterson, Bragdon's successor, the final report
fizzled out into a 12 page report submittEid on January 17, 1961, almost
the last day of the Administration. 285 This report was in both style and
substance a classic of bureaucratic ariditv.

4.

Congressional Afterthoughts

The 1944 and 1956 Acts imposed on ~Iighway officials a certain legal
obligation to complete the Interstate Systwn. A 41 ,000 (later 42,500) mile
System was mandatory,286 and routes on the System, once designated by
Section 7 "joint federal-state action," coul,: not be deleted or replaced, at
least by federal or state officials acting L nilaterally.287 Since 1956, however, the times have wrought changes, especially in attitudes towards the
urban Interstates. The public's present p3rceptions of urban freeways,
and the accuracy of those perceptions, \ViII be discussed more fully in
another section. 288 It suffices here to say that urban freeways are now
widely understood as being far more comc·licated and problematical than
they were assumed to be back in 1956.
Does the law of the Interstate pro!~ram allow for revision of the
program in light of such changes in public: understanding? In raising his
282. Id. Although these minutes speak of Bragdon ,n the third person, he was their apparent
transcri ber.
283. Peterson Interview.
284. Peterson believes that both Eisenhower and 13ragdon regarded this as a promotion. Id.
Bragdon died in 1964.
285. Memorandum from Floyd Peterson to Genera Wilton B. Persons, Jan. 17, 1961 (Sitton
Papers). Peterson explains that he was occupied by othm important matters, that the Eisenhower
Administration was entering its terminal phase, and tl1.2t the Vice President (nominated by his
party to succeed Eisenhower) displayed little intere,!:t in the operation of federal program.
Petersen Interview.
286. See note 223 and accompanying text supra. 8eie also 1967 House Hearings, supra note
144, at 35 (testimony of Federal Highway Administratc'r Bridwell).
287. See note 144 and accompanying text supra.
288. See notes 437-653 and accompanying text i"fra.
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argument against the urban Interstates, General Bragdon tried to take
advantage of what may have been a congressional accident. In codifying
its highway legislation in 1958, Congress included in Title 23 general
language drawn by the codifiers from the 1921 Act,289 which authorized
the Secretary of Commerce to "require modifications or revisions" of any
of the federal-aid highway systems. 290 In early 1960, Bragdon secured an
opinion from an Assistant Attorney General which concluded that this
language did indeed apply to the Interstate System,291 even to the extent
of permitting the Secretary to cut thousands of urban miles from the overall
System, as Bragdon then was recommending. 292 The Secretary of Commerce, however, advised the President at the April 6 meeting that he did
not accept this new interpretation,293 and the opinion was never made
public or communicated to Congress. Moreover, the Secretary of Commerce (since 1966, the Secretary ot Transportation) apparently.never has
sought to exercise the power which the interpretation would recognize in
his office,294 which means that there has never been occasion to test out
its validity.
The first explicit alteration in the structure of Interstate law was
instigated by the citizenry of San Francisco. In 1965, in response to citizen
protests, the San Francisco Board of Supervisors cast a vote that effectively stymied the Embarcadero Freeway295-then part of the Interstate
System. There was uncertainty as to how the Interstate program should
289. Federal Highway Act of 1921. ch. 119. § 6. 42 Stat. 213.
290. 23 U.S.C. § 103(f) (1970).
291. See Memorandum from Henry J. Kaltenbach to General Bragdon. Subject: Authority of
the Secretary of Commerce to change or modify parts of the Federal-Aid System, Feb. 23, 1960
(Bragdon Files, Eisenhower Papers, Eisenhower Library). The Assistant Attorney General
"assumed" that in exercising this authority the Secretary would give "ample weight to the
importance of stability in federal-state relationships" and to the state's reliance on the earlier
designations.
292. Bragdon made it clear that the massive urban cutback he favored would amount to a
basic modification in the "concept" of the Interstate program. See Interim Report, supra note 89,
at 11.
293. See Memorandum for the Record, Apr. 8, 1960 (no author indicated), attached to
Memorandum from J.S. Bragdon to General Goodpaster, Apr. 11, 1960 (Bragdon Files,
Eisenhower Papers, Eisenhower Library).
294. While over the last several years the Secretary of Transportation has deleted particular
routes, his reason usually, if not always, has been their inconsistency with the social and
environmental statutes enacted by Congress since 1956. See note 303 and accompanying text
infra.
295. Hearings on Urban Highways Before the Subcomm. on Roads of the Senate Comm. on
Public Works, 90th Cong., 1st Sess. 134 (1967) (statement of San Francisco Mayor John F.
Shelley).
The Supervisors' quasi-veto power comes from CAL. STS. & H'WAYS CODE § 100.2 (West
1969). But see 23 U.S.C. § 107(a) (1970), as interpreted in City of Pleasant Ridge v. Romney, 382
Mich. 225, 169 NW.2d 625 (1969) (if state law allows a city to block the state highway department
from condemning land for an Interstate, the federal Secretary, at the state's request, may initiate
the condemnation).
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respond to this awkward circumstance. At the time, both federal and state
officials were enthusiastic about the Century Freeway then planned for
Los Angeles, and they were attracted to tre idea of replacing the Embarcadero in the System with the Century; their mutual approval of this
change could provide the "joint action" required by the 1944 Act. 296
However, such a substitution scheme presented difficulties. First, there
was room for doubt as to the legality of ~:lJbstitutions of this sort, since it
could be plausibly argued that Congre:3s in the 1956 Act had legally
ratified the System as designated in 194 j' and 1955 and presented it to
Congress via the Yellow Book.297 Second, since the Century was of
greater length than the Embarcadero, the need to stay within the System's
(then) 41,000 mile limit militated against 1he substitution. Moreover, the
substitution legally would have broken down into two discrete acts: the
deletion from the System of one of its exi:3ting routes, and the addition to
the System of a new route. With respect to that addition, the Century
Freeway may have had many advantage:3, but so did the freeways'which
other states wished to propose; furthermore, under existing law the
Secretary correctly believed himself legal V obliged to consider all these
additional proposals competitively.298 Congress reacted to the San Francisco experience by approving the Howard amendment 299 in 1967. This
amendment implicitly confirmed the gerBral legality of mutually agree- .
able Interstate route substitutions: it provided the Interstate program with
a 200 mile supplement for the purpose 01 'Tlaking such substitutions; and
it gave the state relinquishing an InterE:,tate route a limited preference
when the relinquished mileage came up for redesignation. Five years
later, in the Federal-Aid Highway Act of 1973, Congress enlarged the
mileage leeway to 500 miles (four substitutions had all but exhausted the
original 200 miles 300 ), and also strengthened the preference. 301 Substitu296. See Federal-Aid Highway Act of 1944, Cll 626, § 7, 58 Stat 842, quoted in text
accompanying note 127, supra.
297. But see 1967 House Hearings, supra note . '~4, at 39 (testimony of Federal Highway
Administrator Bradwell).
298. Id. at 40-41.
299. Act of Jan. 2, 1963, PUb. L. No. 90-283, 81 Stilt. 772. The amendment was coauthored
by Representative Don Clausen of California. It was t~IEI San Francisco situation wich was on his
mind, and which was a focus of discussion in the committee hearings. See 1967 House Hearings,
supra note 144, at 28, 40-41. In fact, California had b't then already concurred in the deletion of
the Embarcadero. Id. at 40. Relying on the general substitution principles recognized by the
amendment the Secretary designated the Century FrE e,way as part of the System in March 1968.
Work on this Interstate has now been halted by coun I)rder for reason of an inadequate public
hearing. Keith v. California Highway Comm'n, 506 F.2d 696 (9th Cir. 1974), cert. denied, 420 U.S.
908 (1975).
300. See Hearings on 1972 Highway Legislation Before the Subcomm. on Roads of the
House Comm. on Public Works, 92d Cong., 2d Sess. 542 (1972) (testimony of Alan A. Altshuler,
Massachusetts Secretary of Transportation).
301. See Act of Aug. 13, 1973, Pub. L. No. 93-87, § 137(a), 87 Stat. 269 (codified at 23 U.S.C.
§ 103(e)(2) (Supp. III, 1973)).
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tions of the type contemplated by the amendment do ease the Interstate
program out of difficult situations, but this is accomplished only by
camouflaging the fact that the System is abandoning one of its original
routes. Moreover, the substitution provisions, while giving the state a
helpful incentive to concur in a System deletion,302 also detract from the
original idea/ideal of a delimited System serving national rather than
parochial state-by-state interests.
Of course, even to the extent that the 1944 and/or the 1956 Acts
legally lock in the System, the authority has always resided in Congress to
undo this lock. Again, however, ttle more that Congress exercises this
authority, the more it disparages the original Interstate concept. In recent
years Congress has at least tinkered with the lock. Responding to new
public values, it has enacted various social and environmental statutes,
clearly applicable to the Interstate program, which can be read as
authorizing (if not requiring) the Secretary of Transportation to delete
particular Interstate routes. 303 Given liberalized rules on standing 304 and
on the reviewability of discretionary administrative judgments,305 these
statutes also effectively authorize federal judges to halt work on particular
Interstates; federal court injunctions of this sort, for better or worse, have
turned into a major source of System delay.306ln another move, Congress,
unhappy with the way in which the urban controversies were threatening
to prevent the completion of the System, included provisions in the 1970
and 1973 Acts calling for the removal of certain freeways from the System
if states do not have firm plans to proceed with them by an appropriate
date. 30 ? Even more significantly, in the 1973 Act, Congress also set up an
important procedure pursuant to which the Secretary of Transportation
and the state (the latter acting cooperatively with affected urban govern302. Recall the Bureau's view that it lacked the legal power to delete a System route
unilaterally. See 1967 House Hearings, supra note 144, at 35 (testimony of Federal Highway
Administrator Bridwell); note 144 and accompanying text supra.
303. E.g., Department ofTransportation Act of 1966, 49 U.S.C. § 1653(f) (1970), pursuant to
which Transportation Secretary Volpe cancelled part of 1-40 in Memphis. See the Secretary's
decision, reproduced in O. GRAY, CASES AND MATERIALS ON ENVIRONMENTAL LAw 1129-30 (2d ed.).
304. See Road Review League v. Boyd, 270 F. Supp. 650, 660-61 (S.DNY. 1967).
305. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971).
306. See, e.g., District of Columbia Fed'n of Civic Ass'ns v. Volpe, 459 F.2d 1231 (D.C. Cir.
1971), cert. denied, 405 U.S. 1030 (1972); Arlington Coalition on Transp. v. Volpe, 458 F.2d 1323
(4th Cir.), cert. denied, 409 U.S. 1000 (1972); Lathan v. Volpe, 455 F.2d 1111 (9th Cir. 1971).
307. Federal-Aid Highway Act of 1970, PUb. L. No. 91-605, § 124, 84 Stat. 1729, adding 23
U.S.C. § 103(g) (1970); Federal-Aid Highway Act of 1973, PUb. L. No. 93-87, § 110(a), 87 Stat.
255-56 (codified at 23 U.S.C. § 103(g) (Supp. III, 1973)). No Interstates have yet been deleted
under these provisions. Telephone interviews with Bob Finch and Lester Pettigrew, Federal
Highway Administration officials, July 3, 1975, and Jan. 13, 1976, respectively.
308. Federal-Aid Highway Act of 1973, Pub. L. No. 93-87, § 137(b), 87 Stat. 269 (codified at
23 U.S.C. § 103(e)(4)(Supp. III, 1973)). If there is a public transit "trade," the federal money is to
come out of general revenues rather than the Trust Fund. Id. Since 1973, trades of this sort have
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ments) can agree jointly, for federal funding purposes, to "trade" a
designated Interstate for an urban mas~: transit facility servicing the
particular traffic corridor. 30B The "intermodal" reasoning embodied in this
procedure manifests, at least in principle a repudiation of the Interstate
program's original highway premises. The 1976 Federal-Aid Highway Act
allows the "trade" of urban Interstate for ordinary city highways, as well as
for mass transit. 309 The idea lurking behind these "trading" provisions
offers interesting comment on the basic purposes of the urban
Interstates. 31o
In all, for a program which supposedy had been comprehensively
dealt with in 1956, the changes made sincE! that year, taken individually o!
in combination, are of undeniable moment. The program's last bills were
due to be paid in 1972; by now, continuation into the 1990's is a virtual
certainty.311 The overall cost of the prograrl has already quadrupled and
may well go higher before the end is reaclled. There now are 1,500 more
miles of Interstate routes, and the rules for designating (and undesignating) routes have been amended several times. These various post-1956
modifications in the Interstate program suggest certain general lessons
about federal policymaking that will be elL,cidated at the end of the next
section, which is explicitly concerned with an evaluation of the program.

D.

EVALUA TlCN

The preceding narrative has describEd and explained historically the
essential features of the Interstate program as they were decided on in
1944, 1956, and thereafter. This section of the Article will evaluate three of
the program's most important features: ijs reliance on highway users'
taxes as its means of financing; the Trust Fund and the problems
associated therewith; and the conception I)f the System as an integrated
entity. This is a conception which, as will :Je shown, blunts many of the
criticisms which have been directed againl;t the program, but at the same
time suggests the appropriateness of cel'jain other criticisms not previously articulated.

1.

Sources of Financing
Three alternatives were presented tl) the federal government for
financing the System: tolls, general revenU,3S, and highway-usertaxes. 312
From the perspective of the ordinary effie ency and equity principles of
been effected in Boston, Philadelphia, and Hartford, COlln. Telephone interviews with Bob Finch
and Lester Pettigrew, Federal Highway Administration (,fficials, July 3,1975, and Jan. 13, 1976,
respectively.
309. See Federal-Aid Highway Act of 1976, Pub. L. No. 94-280, § 11 O(a), 90 Stat. 425, 431.
310. See text accompanying note 424 infra.
311 .. Authorizations will run until at least 1980 (see' 110te 244 and accompanying text supra)
and the taxes will presumably continue for 3 years or ~;o aiter the authorizations end. See text
accompanying note 229 supra.
312. See notes 151-230 and accompanying text supra.
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public finance, the choice among these three alternatives is genuinely
difficult.
Fees imposed on the users of public facilities usually are celebrated
insofar as they efficiently guide public decisions as to the level of facilities
to be provided. 313 The gas tax repeatedly has been praised as a "user
tax."314 However, since the tax is compulsory, motorists in paying the tax
cannot be read as signaling their demand for more highways,315 except in
a rather indirect way. And since the tax applies to gas consumed on all the
country's highways, it tells public officials next to nothing about the
motorists' desire for a limited Interstate System.
Unlike the gas tax, an Interstate toll clearly would constitute a user's
fee, plain and simple, and therefore could lay claim to those fees'
efficiency advantages. Considerations exist, however, which suggest that
a toll regime for the Interstates would actually have been productive of
significant inefficiencies. Standard economic analysiS advises that for a
high fixed-cost public facility, inefficiency will result if that fixed cost is
charged against the facility's users. 316 Rather, the facility should be priced
in such a way that its users pay its variable costs only;317 for a freeway,
whose variable costs involve merely freeway maintenance and physical
depreciation,318 the fee imposed on motorists should therefore be moder313. See O. ECKSTEIN, PUBLIC FINANCE 26-28 (3d ed. 1973).
314. AMERICAN ASS'N OF STATE HIGHWAY OFFICIALS, THE FIRST FIFTY YEARS: 1914-64, at 176
(1965): Bruce-Briggs, Mass Transportation and Minority Transportation, PUB. INTEREST, Summer
1975, at 43, 44; See also Ross, Basic Theory of State Highway Financing, in TAX INSTITUTE, INC.,
FINANCING HIGHWAYS 102, 113 (1957).
315. See Hearings on Economic Analysis and the Efficiency of Government Before the
Subcomm. on Economy in Government of the Joint Economic Comm., 91 st Cong., 2d Sess. 1129
(1970) (statement of Peter Craig).
316. See Bator, Government and the Sovereign Consumer, in PRIVATE WANTS AND PUBLIC
NEEDS 125 (E. Phelps ed. rev. ed. 1965).
317. See Lisco's discussion of "the well-know argument" in Lisco, Mass Transportation:
Cinderella in Our Cities, PUB. INTEREST, Winter 1970, at 52,69. See generally A. ALCHIAN & W.
ALLEN, UNIVERSITY ECONOMICS 246 (3d ed. 1972).
318. Also the costs of congestion, if privately incurred costs are to be considered. Many
economists espouse the idea of congestion fees for rush-hour motorists. E.g., G. HILTON, FEDERAL
TRANSIT SUBSIDIES: THE URBAN MASS TRANSPORTATION ASSISTANCE PROGRAM 113-15 (1974): A.
WALTERS, THE ECONOMICS OF ROAD USER CHAHGES 172-79 (1968). See also Mashaw, The Legal
Structure of Frustration: Alternative Strategies for Public Choice Concerning Federally Aided
Highway Construction, 122 U. PA. L. REV. 1, 70-98 (1973). For several reasons, many of them
suggested in 1 J. MEYER & M. STRASZHEIM, TECHNIQUESOFTRANSPORT PLANNING 44-59 (1971), I am far
from convinced.
(a) The motorist who decides to drive on a congested street at peak hour may cause
incremental congestion for all the other motorists, but he also suffers congestion which he would
not incur were he to drive at a different time. There is, therefore, a substantial private cost to his
decision which must be recognized as an offset against the external cost.
(b) The existing system does ration limited highway space-by expenditures of time rather
than money. The income distribution effects of using time rather than money as the rationing
device are attractive to me.
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ately low. This standard analysis typically has been applied to the pricing
of a facility which is assumed already to E):ist. But the idea at the core of
the analysis 319 suggests that it also has ap~llication to the decision to build
the facility in the first place; toll revenUE) projections will significantly
understate its potential societal value. 32o
(c) In the long run, congestion pricing would havE> strong dispersing effects, as Professor
Hilton recognizes. These long-run effects probably weuld hamper public transportation and
seriously weaken downtown areas.
(d) If the urban Interstates were the only roads which were congestion priced, traffic would
be diverted inefficiently to other city streets. Congestion pricing must be reasonably comprehensive if it is to be efficient.
(e) The administrative costs of a sensitive system I)f congestion pricing would be highunless the highways already are being run as toll facilitioB. See Demsetz, Wealth Distribution and
the Ownership of Rights, 1 J. LEGAL STUDIES 223, 230 ':- 972).
(f) Assume that 100 cars can drive on a freeway witllout congestion, but that with 101 cars,
each of them will suffer 1 minute of congestion; with 1o:~ cars, 3 minutes; 103, 6 minutes; and so
on. Now assume that 103 cars (or 110) wish to use the Ireeway. In the name of efficiency (and
fairness), which cars should be assessed which fees!'
(g) Without knowing how the revenues of the congEI~,tion tax will be spent, there is no reason
to believe that imposing the tax will produce a net benelil for the affected urban motorists. SeeJ.
THOMSON, MODERN TRANSPORT ECONOMICS 148-49 (1974). This helps explain why local officials
have always regarded the congestion tax idea as "political suicide." See J. MEYER, J. KAIN & M.
WOHL, THE URBAN TRANSPORTATION PROBLEM 340 (1965).
(h) Centralized collection of comprehensive informHtion on persons' travel behavior would
threaten many persons' privacy values.
319. Assume the pure case of a facility with no val'iable costs, whose price, geared to its
fixed cost, is set at $X. Consider all persons who would derive a positive benefit from using the
facility, but a benefit less than $X. The $X price effectively excludes those persons from the
facility. This exclusion eliminates the cost-free benefit Wilich their use of the facility would have
entailed.
According to the Bureau's 1955 estimate, placin~J full tolls on the Interstates would have
reduced their traffic by one-third. BUREAU OF PUBLIC Rows, supra note 172, at 26.
320. Assume again the pure case above, at the tirne when the facility is at the decision-tobuild stage. Its cost estimate, let us say, is $1 million, ariel the revenue accruing from the $X price
is estimated at $700,000. From this last point it can be pr'3dicted that the facility, if operated on a
price basis, will produce user benefits of $700,000 (~llus the consumer surpluses of all the
price-payers). If, however, the facility is operated insteael on a free basis, all of these benefits will
be realized, as will, additionally, all the benefits tied to th'3 new facility users described in note 319
supra.
If there is an intrinsic problem with this line of analys in, it lies in the ability of a government, set
loose from the priCing constraint, to assess accuratelv and honestly what the diverse user
benefits from the facility will be. Professor Demsetz, Vlho makes explicit his distrust of public
decisionmaking, sets forth a provocative scheme for <Ivoiding the problem in Demsetz, The
Private Production of Public Goods, 3 J. LAw & Eco~. 293 (1970). What he proposes is a
differential pricing system for such facilities, the objectivil of which would be to charge each user
a price just below the personal benefit he would deriVE! from the facility. The trouble with this
proposal is that sophisticated methods for determining ir dividual benefits would be (as Demsetz
concedes) prohibitively costly, while simpler, less expEInsive methods would probably produce
determinations too crude to make the Demsetz system E·ffective. Demsetz adequately demonstrates that his differential pricing proposal is not inconsistent with basic economic doctrine.
Nevertheless, there are public instincts about equalit)' which differential pricing of this sort
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Additionally, it makes little economic sense to place a price on one
facility if a substitute facility is provided for free. 321 To the extent that a
motorist confronted with an Interstate can return to an ordinary highway
which is without any charge, imposing tolls on the Interstates would be
certain to bring about substantial traffic misallocations. Finally, attention
should be paid to the toll booth procedure at freeway entrances and exits.
Such a procedure imposes both an administrative cost upon the highway
authority, and a private cost, measured in terms of delay, upon the
motorists. For a motorist taking a typical trip on an intercity Interstate,
these costs will usually be quite small compared to the motorist's Interstate benefit. However, the costs remain the same regardless of the length
of the particular trip. The average trip on an urban freeway is obviously
much shorter than the average intercity trip; for urban trips of this sort, the
toll both costs, public and private, become relatively substantial. For the
urban Interstates, therefore, toll financing could be especially inefficient. 322
Efficiency apart, users' fees are typically commended on equity
grounds: the person who benefits, pays.323 This benefit principle is one
which clearly supports freeway tolls. The relevance of this equity principle
to the gas tax as the means of Interstate financing is somewhat more
complex. It is true, of course, that the motorists who pay the gas tax do
benefit as a class from Interstate construction, and therefore the gas tax
does have a strong appeal. However, it is also true that within the general
class of motorists, the incidence of tax payments does not at all match the
incidence of benefits from new highways.324 This suggests basic equity
problems in the distribution of the Interstate System's costs and benefits.
Under a gas tax revenue system, a subsidy runs from those motorists
whose use of the System is less than average in favor of those whose use
thereof is disproportionately high. Of all the reasons for believing that the
Interstate System has inappropriately assisted the trucking industry,325
probably would offend-especially when the public is aware of the crudeness of the procedures
by which the prices are set.
321. See generally Lancaster & Lipsey. The General Theory of the Second Best, 24 REV. OF
ECON. STUDIES 11 (1956).
322. It was stated repeatedly in the years before 1956 that toll financing was unfeasible for
urban freeways. See, e.g., BUREAU OF PUBLIC ROADS, supra note 172, at 27-28; W. OWEN & C.
DEARING, TOLL ROADS 174-75 (1951); 1955 Senate Hearings, supra note 82, at 871-72 (testimony
of Francis du Pont).

323. See O. ECKSTEIN. PUBLIC FINANCE 54 (3d ed. 1973).
324. See FRIEDLAENDER. supra note 12, at 131-32.
325. Moynihan concludes that the Interstate System "provide[ s1a great subsidy" to truckers
because they share the cost of their roadbed with automobiles while the railroads pay the full cost
of their own roadbed. New Roads, supra note 13, at 18. The "sharing" fact is of course an
important one, but what it demonstrates is not a "subsidy" but rather an inherent economy of
trucking which, for the sake of economic efficiency, ought to advantage trucking in its competi-
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this cross-subsidy is by far the 'most persuasive. 326
The gas tax can also be evaluated in progressivity terms. In the early
years of the federal gas tax in the 1920's, tt19 tax was frequently justified on
the grounds that its burden fell most heavily on those with the greatest
ability to pay327-hardly an unpersuasiv,s rationale in light of the thenprevailing patterns of automobile ownersllip. But given more contemporary patterns of car ownership, the ratiorale can only be regarded as
erratic as it is applied to a highway prograrn established in 1956. The gas
tax is progressive at the bottom of the income scale, since those households which own no cars, and hence purchase no gasoline, generally
have low incomes. Twenty-seven percent of all households were carless
in 1956,328 that figure declining to 19 pmcent today.329 The tax is also
progressive, in a way, at the top, since tho.se households with two cars or
more (12 percent in 1956, 330 34 percent tClday331) are generally of a high
income status. However, within the large category of one-car households
(61 percent in 1956, 332 47 percent today33:3), the tax seems wildly regressive; one would guess that for these houieholds gas tax payments are
only randomly related to household wealtl or income. 334
Remaining for consideration is the alternative of financing out of
general revenues. Except to the extent that society benefits from Interstate
construction in ways not derivable from the immediate benefit received by
the Interstate motorists,335 the use of general revenues is totally lacking in
any benefit justification; a System finance(j out of general revenues would
subsidize motoring in a rather unpalatabl13 way. Viewed in progressivity
terms, the general revenues alternative is more attractive at the federal
tion with railroads. In urban public transport, buses :lnjoy a comparable advantage over rail
transit.
On the issue of differential taxation of large anj small vehicles, see notes 202-03 and
accompanying text supra.
326. Strangely, while the American Railroad Association was represented during the
1954-56 period by a competent and articulate econorrist, he all but ignored this, his strongest
argument. See, e.g., 1955 House Hearings, supra notH 62, at 1042-55 (testimony of Burton H.
Behling).
327. See BURCH, supra note 25, at 71.
328. AUTOMOBILE MANUFACTURERS ASS'N, AUTOMOBILE FACTS AND FIGURES 36 (37th ed. 1957).
329. MOTOR VEHICLE MANUFACTURERS ASS'N OF THE U.S., INC., AUTOMOBILE FACTS AND FIGURES
1975, at 32 (1975).
330. AUTOMOBILE MANUFACTURERS ASS'N, AUTOMOBII.E FACTS AND FIGURES 36 (37th ed. 1957).
331. MOTOR VEHICLE MANUFACTURERS ASS'N OF THE U.S., INC., AUTOMOBILE FACTS AND FIGURES
1975, at 32 (1975).
332. AUTOMOBILE MANUFACTURERS ASS'N, AUTOMOBILE FACTS AND FIGURES 36 (37th ed. 1957).
333. MOTOR VEHICLE MANUFACTURERS ASS'N. OF THE U.S., INC., AUTOMOBILE FACTS AND FIGURES
1975, at 32 (1975).
334. Likewise, within the class of all two-car falTliles, the relationship between gas tax
payments and family income is probably random.
335. H.R. Doc. No. 54, 87th Cong., 1st Sess. 4-(;, 61-151 (1961).
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level than at the state level, since for federal purposes general revenues
consist of a quite progressive income tax, while for state purposes it refers
to a less progressive compound of income and sales taxes.
All things considered, which of the three alternatives for Interstate
financing was most in .the public interest remains, in public finance terms,
an open question. Tolling does not profess to be relevant to progressivity;
it ranks high in benefit-equity; and its efficiency characteristics are generally complex, but on the whole rather negative, particularly for the System's urban routes. The gas tax earns mixed marks across the board.
Federal general revenues is the most progressive method of the three, but
it makes no contribution to either benefit-equity or efficiency. In these
ambivalent circumstances, why did the Eisenhower Administration rule
out tolls, despite the President's stated preference?The traditional, institutional, and political reasons for this have been indicated above. 336 Having
rejected tolls, why did the Administration insist on highway-user taxes
rather than general revenues? Ttle answer lies partly in the following
syllogism: highway-user taxes made possible the Trust Fund; trust funds
did not then appear in the official federal budget; and the President was
committed to holding down the federal budget. 337 This reasoning, of
course, was concerned with images rather than reality; in any event, the
exclusion of trust funds from the official budget was a fortuity which has
since been corrected. Perhaps the lesson of the entire experience is that
when basic principles of public finance do not clearly point to a particular
financing alternative, the choice among alternatives is especially likely to
turn on factors which public finance would ordinarily regard as
extraneous.
The Ford Administration's 1975 proposal 338 for modification of Interstate financing would alter the existing Interstate scheme by diverting up
to 3 cents of the 4-cent gas tax away from the Trust Fund and into general
revenues. Whether there is justification for a special tax on motorists, the
revenues of which are not earmarked for highway expenditure, is a
question closely tied to the present fuel crisis, with all its extraordinary
foreign policy and cartel-economic circumstances; as such, that question
is beyond the scope of this Article.

2.

The Trust Fund

A common accusation against the Highway Trust Fund has been that
it is a device insidiously masterminded by the highway lobby in order to
provide a continuing bonanza to the automobile. 339 lt should be clear that
336
337.
338.
339.

See notes 178-79 supra.
See New Roads. supra note 13, at 16.
See note 241 supra.
See, e.g., MOWBRAY, supra note 14, at 18-30 (chapter 2 is entitled "Magical Highway
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this accusation misrepresents historical reality. A classical function of
trust funds has been to render tax increasl:;s acceptable to those who will
bear the tax burden by assuring these taxpayers that the tax revenues will
be spent for their benefit. 340 Highway .. user taxes were drastically
increased by the 1956 Act, and the Trust Fund, formalizing the linkage
principle, helped make these tax increases politically feasible. 341 Whether
the Interstate System, as financed by the highway-user taxes channeled
into the Trust Fund, would in truth be of benefit to the various highway
interests, involved close questions as to the ratio between benefits and
burdens. The calculations performed by 1l0st of the relevant interests
came out negative in 1955, but positive in 1956. Even in 1956 the
petroleum industry remained antagonistic 1:0 the basic idea of linking gas
tax revenues to federal highway expenditur·9 taxes. The industry regarded
the repeal of the federal gas tax as its ovmriding legislative goal, and it
reasoned that tying the gas tax to the highway program would politically
eliminate the possibility of such a repeal. 342
Increased motoring since 1956 certainly has meant increased
revenue available through the Trust Fund for highway purposes; the total
federal highway program grew from $2.87:· billion in fiscal year 1959343 to
$5.325 billion in fiscal year 1973,344 an increase of about 85 percent.
During that interval, however, the total fed9ral budget increased by 350
percent345 and the gross national product ~Irew by almost 300 percent. 346

----------------------------------------------------------

Trust Fund"); Adams, The Shameful State of Transpo."t, READER'S DIGEST, Feb. 1975, at 61, 66
(Rep. Brock Adams is a member of the Transportation ~;ubcommittee of the House Commerce
Committee)
340. See Nelson, Policy Analysis in Transportation Programs, in SUBCOMM. ON ECONOMY IN
GOVERNMENT OF THE JOINT ECONOMIC COMM., 91 ST CONG., 1ST SESS., THE ANALYSIS AND EVALUATION OF
PUBLIC EXPENDITURES: THE PPB SYSTEM, pt. 3, at 1118 (,Ioint Comm. Print 1969).
341. Opponents of the Ford Administration's 197~) legislative package legitimately can
argue that its proposed 3-cent gas tax diversion disho 10rs 1956 commitments. See note 241
supra.
342. See 1956 House Ways and Means Comm. HE1C1fings, supra note 189, at 537-38. Three
years later the petroleum industry waged a vigorous but 'lain battle against the 1-cent increase in
the gas tax needed to prevent the Interstate program hIm sputtering to a halt. See 1959 House
Hearings, supra note 233, at 206-14. Agreeing with the industry were Senators of the stature of
Albert Gore, Russell Long, and Eugene McCarthy, who concluded that motorists should not be
required to shoulder any further federal taxes; any new I nterstate funds, they argued, should be
drawn from general revenues. See S. REP. No. 903, 813th Cong., 1st Sess. 25-26 (1959).
As for the industry's reasoning concerning the Trust Fund as affecting the chances for gas
tax repeal, Congress' 1971 repeal of the auto excise lax (a tax never tied to the Trust Fund)
supports the industry's political logic.
343. Federal-Aid Highway Act of 1956, ch. 462, §!1102(a), 108(b), 70 Stat 374, 378 ($2
billion for the Interstate program and $875 million for A- E'-C). Excluded from these calculations is
federal assistance for forest highways, national park hi!;hways, and other relatively minor special
items.
344. Federal-Aid Highway Act of 1968, PUb. L. N). 90-495, § 2, 82 Stat. 815; Federal-Aid
Highway Act of 1970, Pub. L. No. 91-605, § 105, 84 ~>tat 1715.
345. From $70 billion in 1956 to $268 billion in 1Sli4. See U.S. OFFICE OF MANAGEMENT AND
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Hence, one cannot automatically say that the Trust Fund has provided the
highway program either with excessive funding or with more funding than
it would have received from the congressional process absent the Trust
Fund device. Finally, even if the 1956Act has worked out in ways that have
benefited many motorists and motoring interests, the Trust Fund cannot
possibly be called a "subsidy to Detroit, "347 at least if "subsidy" is used in
its conventional sense. 348 Motorists contribute every penny that the Trust
Fund distributes. Moreover, at the time of the 1956 Act there was a 10
percent federal excise tax on automobiles. 349 The Act declined to tie this
tax in with the highway program and its Trust Fund; rather, all the proceeds
of the tax were allowed to continue to flow into the general treasury. The
same is true for the proceeds of the federal excise taxes on lubricating oil
and auto parts and accessories, and half of what was then the 10 percent
excise tax on new trucks and buses. In 1958, the first full year under the
1956 Act, the Trust Fund collected $2.082 billion in highway-user taxes,
while $1.395 billion of such taxes went into general revenue. 350 The auto
excise tax was repealed (without much consideration of highway-finance
issues) in 1971,351 but in fiscal year 1975, $200 million of Trust Fund
revenues can be spent under the federal "urban system" program for
public transporation, this sum increasing to $800 million in fiscal 1976. 352
BUDGET, THE BUDGET OF THE UNITED STATES GOVERNMENT: FISCAL YEAR 1976, at 366 (1975). A change
in the method' of calculation was made during the Johnson years and is responsible for a
significant fraction of this increase.
346 From $409 billion in 1956 to $1,224 billion in 1973. Id.
347 See, e.g., C. ALEXANDER, HOLDING THE LINE: THE EISENHOWER ERA, 1952-1961, at 42 (1975);
Shepard & Wright. The Auto Industry, ATLANTIC, Dec. 1974, at 24-25; Oberbeck, Book Review,
NEWSWEEK, Dec. 31, 1973, at 32 (reviewing E. ROTHSCHILD, PARADISE LOST: THE DECLINE OF THE
AUTO-INDUSTRIAL AGE (1973)).
348. Some economists might say that Interstate motorists are "subsidized" in the sense that
they are not required to bear the cost of the "externalities" of their motoring. chiefly the
externalities of pollution and congestion. As for the congestion "externality." the "subsidy"
terminology should be deemed inappropriate. since congestion costs. while they may be caused
by motorists. are also borne by motorists. See also note 318 supra. Even as for pollution. many
economists reject the value-laden "subsidy" language and the question-begging "externality"
phrase; they would instead speak in terms of how to efficiently deal with the "costly interaction" of
activities which are not fully compatible. See. e.g .. Demsetz. When Does the Rule of Liability
Matter? 1 J. LEGAL STUDIES 13. 25 (1972). In any event. whatever the nature of the problem. it is a
problem presently shared by all highway building programs in America and hence says nothing
about the Interstate program in particular.
349. See Tax Rate Extension Act of 1956. ch. 115. § 3(a)(2). 70 Stat. 66.
350. See 1959 House Hearings. supra note 233. at 107. Taking 1970. for example. as a
typical. more recent year. the (then) 7% auto excise tax raised $1.694 billion. a sum equaling
more than one-third of the $4.378 billion which was distributed from the Trust Fund during that
year. MOTOR VEHICLE MANUFACTURERS ASs'N OF THE U.S .. INC .. 1972 AUTOMOBILE FACTS AND FIGURES
72, 78 (1972).
351. Revenue Act of 1971. Pub. L. No. 92-178. § 401 (a)(1). 85 Stat. 530; see Bruce-Briggs.
Mass Transportation and Minority Transportation. PUB. INTEREST. Summer 1975. at 43. 52.
352. Federal-Aid Highway Act of 1973. PUb. L. No. 93-87. §§ 104(a)(2). 121(a). 87 Stat. 251.
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The realities may well be quite different at the local level,353 but at the
federal level the Trust Fund did not end the traditional excess of motorists'
taxes over highway expenditures.
Apart from the general subsidy argument, it has also been more
selectively claimed that within the Interstate program a subsidy is
received by the urban segments of the Sy~;tem.354 It is certainly true that
the Interstate program, like any highway pmgram fueled by highway-user
taxes, harbors significant cross-subsidie 3. Whether, in particular, an
urban cross-subsidy exists is an empirical question to be answered with
the assistance of relevant data. On the expenditure side, the Clay Committee had estimated that of the $27 billion rec lJired forthe entire System, $15
billion (or 55 percent) would be needed for its urban routes. 355 This
estimate has proven to be far off the mark in absolute terms, but accurate
relatively. Forty-eight percent of all federal Interstate funds disbursed as
of summer 1974 had been spent on ur'ban routes; that figure was
expected to rise to 53 percent (almost $38 billion) by the time of the
System's completion at the end of the decade. 356 On the revenue side our
primary concern is with the gas taxes contributed to the Trust Fund. 357
Government statistics show that in 1971, of all vehicle miles driven on the
Interstate System, a fraction less than 5[1 percent were on the urban
Interstates;358 of the vehicle miles driven on all the nation's roads, 52
percent were in urban areas. 359 On the rural Interstates, 15 miles per
gallon is the average gas consumption, while on the urban Interstates the
estimated average is 13;360 the rural-urban gas mileage differential for
non-Interstate driving is almost certainly !~reater. Taken together, these
facts largely negate the idea of a substantial urban subsidy; if anything,
they suggest that as measured against the standards of government
259-60 See also the Ford Administration's gas tax diversion proposal discussed in note 228
supra.
353 As of 1960, over $528 million of city general revenues were being spent annually for
highways. COMMITTEE ON ECONOMIC DEVELOPMENT, DE:I'ELOPING METROPOLITAN TRANSPORTATION
POLICIES 47 (1964). BURBY, supra note 14, at 69, cites figures which suggest a higher total.
354. See FRIEDLAENDER, supra note 12, at 132-33. :,ee also Prof. Lawrence Stone's essay,
The Energy Crisis: A New Case for Tax Reform. LA T mes, Aug. 29, 1974, § 2, at 7, col. 6.
355. See CLAY COMMITTEE REPORT, supra note 149, at·18.
356. Telephone interview with Henry Paterick, Fede ral Highway Administration official, July
16, 1974
357. While the special large-vehicle taxes mostly can be assigned to rural driving, the
rationale for these taxes is that large vehicles wear out the roadway more quickly. See note 202
supra. Hence, these taxes should be ignored in striking the urban-rural balance. Sixty-nine
percent of Trust Fund revenues come from the gas ta~, 11 % from the tire taxes. MOTOR VEHICLE
MANUFACTURERS ASS'N OF THE U.S., INC., 1972 AUTOMOBIL= FACTS AND FIGURES 76 (1972).
358. FEDERAL HIGHWAY AOMINISTRATION, HIGHWAY STAnSTICS 1971, at 82 (1972).

359.

Id. at 81.
360. Telephone interview with Henry Paterick, Fede ral Highway Administration official, July
16,1974.
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programs generally, the apportionment of costs between urban and rural
is strikingly equitable.

3.

The Interstate System as System

A fundamental fact about the Interstate program-and a fact which
sharply distinguishes it from the earlier A-8-C program, and from most
other federal grant-in-aid programs as well-is that it is concerned with a
closed system of facilities with predetermined locations. This is a fact
which one overlooks at his peril. Congress itself is capable of ignoring it,
and when this happens the result can be the frustration of congressional
attempts to improve the program. For example, when Congress stipulated
in the 1962 Act that all urban freeways approved for federal funding must
be "based on a continuing comprehensive transportation planning process,"361 it failed to express any clear intent that the urban Interstates
approved in 1955 be ignored so that the urban transportation planning
could proceed on a clean slate. The unfortunate consequence has been
that in most metropolitan areas the planning process has tended to regard
the 1955 Interstate freeways as "committed," i.e., to be accepted by the
planners as a given. 362
An insufficient regard for the closed system fact is conducive to the
lodging of inappropriate complaints againstthe progral')1. The Governor of
California and the Task Force of the Governor of Massachusetts have
recently charged that Interstates are being built in those states not
because they are good investments, or even good highway investments,
but rather because the states cannot afford to turn down the 90 percent
federal share. 363 But this assessment unduly ignores the fact that the 1944
and 1956 Acts together allow the construction of Interstates only along
those routes specifically endorsed as worthy by both the states and the
361. Federal-Aid Highway Act of 1962, Pub. L. No. 87-866, § 9, 76 Stat. 1148, as amended,
23 U.S.C. § 134(a) (1970) ("carried on cooperatively by state and local communities"). The
highway plan itself is to be "properly coordinated with plans for improvements in other forms of
transportation and . . . formulated with due consideration of [the] probable effect on the future
development of [the metropolitan area]." Id.
362. See Cafferty, Urban Goals and Priorities: The Increasing Role of Transportation
Planning, 25 TRAFFIC Q. 309, 313 (1970); Morehouse, The 1962 Highway Act: A Study in Artful
Interpretation, 35 J. AM. INSTITUTE OF PLANNERS 160 (1969). For an instance of this phenomenon in
Los Angeles, see Los Angeles Regional Transportation Study, 1980 Progress Report, 1967
(study prepared for the California Dep't of Public Works and the Southern California Ass'n of
Governments).
363. See Governor's Task Force on Transportation, Report to Governor Sargent on
Immediate Action Opportunities, Jan. 1970, at 5-6; Goff,
Meddling in State Affairs Hit by
Brown, LA Times, Aug. 16, 1975, § 2, at 1, col. 1. See also R. GOODMAN, AFTER THE PLANNERS 74
(1971) (the" '90-10' formula makes for an irresistible inducement for states to build highways
almost anywhere just to get their hands on the subsidy").

u.s.
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Bureau in their 1947 and 1955 desigmtions. 364 A noted economist,
discussing trust funds generally and the Hinhway Trust Fund in particular,
has criticized them for supplying a program with increasing revenues
even after the program's benefits have p.3ssed the point of diminishing
cost-benefit returns;365 it is frequently said of the Highway Trust Fund that
it is mindlessly self-perpetuating. 366 These criticisms founder on the fact
that the Interstate System-the Trust Fund's primary beneficiary-has
been approved explicitly in its 40,000 (now 42,500) mile totality by
Congress; indeed, under the Highway R,=venue Act of 1956, the Trust
Fund is itself designed to survive until--but only until-the Interstate
System is completed. 367 As for the complaint about continuing funding,
one might just as well object to the 1962 :3an Francisco bond issue for
having provided continuing, unreviewed !:unding for the construction of
BART.
At least, this BART analogy would obt3in if it were true that Congress
was on solid policy ground in conceiving (If all the Interstate routes as a
unitary, integrated system. Plainly, however, this conception was not at all
inevitable, since it is clear that the InterstatE' System was easily capable of
staging and segregation. From the analyses in Toll Roads and Free
364. In the case of both Los Angeles and Boston, the 1955 designations were themselves
based on metropolitan freeway plans earlier developec by state and local officials. See JOINT
BOARD FOR THE METROPOLITAN MASTER HIGHWAY PLAN, THE MASTER HIGHWAY PLAN FOR THE BOSTON
METROPOLITAN AREA (1948): R. ZETIEL, FEDERAL HIGHWAY LEGISLATION OF 1956 AND ITS IMPACT ON
CALIFORNIA 7 (1957).
The state-federal Interstate cost breakdown is of course 10-90: in view of the state's
obligation to "maintain" System routes (see note 164 supra), the overall state-federal breakdown
is more like 20-80. It is clear that the ratio of in-state bEnefits to out-of-state (or purely national)
benefits accruing from the typical Interstate freeway is cOl1siderably higher than 20-80. See notes
409-36 and accompanying text infra. But see F. MICHELSON & T. SANDALOW, GOVERNMENT IN URBAN
AREAS 1196 (1969). In light of this imbalance in ratios, the states have a clear incentive to seek
Interstate routes that are not necessarily nationally cost· beneficial. Note, however, that the 1944
Congress, acting on the basis of the Interregional hiuhways map, approved a 40,000-mile
system (which it later enlarged to 42,500 miles). and that the federal highway agency gave its
approval, mainly in 1947 and 1955, to all of the Interstate routes. These approvals carried the
implicit federal judgments that the Interstate routes are in fact cost-beneficial from a national
perspective. One can argue, of course, that the federal cost-benefit judgments should be
rendered more nearly on a route-by-route basis, and at 3. time reasonably close to the beginning
of a particular freeway's construction. I agree with this ar9ument, which is really one version of the
more general point developed below regarding the preplanned structure of the Interstate
program. See text accompanying notes 368-84 infra.
365. Nelson, Policy Analysis in Transportation Programs, in SUBCOMM. ON ECONOMY IN
GOVERNMENT OF THE JOINT ECONOMIC COMM., 91 ST CONG., '1 :;T SESS., THE ANALYSIS AND EVALUATION OF
PUBLIC EXPENDITURES: THE PPB SYSTEM, pI. 3, at 1119 (Joint Comm. Print 1969).
366. E.g., MOWBRAY, supra note 14, at 20-21: Note, A Cure for the Highway Epidemic: A
Balanced Subsidy, 5 SUFFOLK L. REV. 902, 909 (1971).
367. Act of June 29,1956, ch. 4{32, § 209(f)(1), 70 Stat. 398. The 1956 Act provided that
completion would be accomplished in 1972: the 1975 Ford Administration proposal gives up on
setting a specific date. See text accompanying note 241 supra.
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Roads3 68 and Interregional Highways,369 one can infer that a national
system of considerably less than 40,000 miles could have made sense in
ordinary transportation terms. 370 The System's urban Interstates could
easily have been classified and ranked in terms of their contribution to the
System's general purposes. 371 As emphasized above, in the 1944 and
1956 Acts, Congress imposed a 42,500 mile limitation on the System.
What should be repeated here is that the 42,500-mile figure also functions,
in some general way, as an obligation to undertake and complete the
entire System. 372
This is the obligation which creates the problem, especially with the
urban Interstates. The following section will discuss the extent to which the
urban Interstates have been responsibile for serious incidental consequences in urban areas. Objectively regarded, the 1956 Act, in establishing
the Interstate program, was significantly deficient in its failure to take these
side effects into account. As the next section will show, it certainly is not
true that nobody knew anything about these consequences prior to 1956.
Nevertheless, the relevant knowledge was quite scattered, and the public's understanding of urban freeways was certainly limited. It was only the
actual post-1956 undertaking of the Interstate program which provided
the necessary stimulus for intense, specific thinking about urban freeways
and their modern role. Notable early responses to this stimulus were:
among urban professionals, a conference in Hartford, Connecticut, in
1958;373 among the lay public, the first of the urban controversies, which
broke out in Reno in the same year;374 and within the executive branch, the
Bragdon 1959-60 review. 375 Experience is, of course, the great educator;
as one study of the 1960's Great Society observes, "[a]lmost by definition,
a new social program is likely to be hobbled at first by the lack of
knowledge and experience of those charged with its design and
operation. "376
The truth of this observation, as born out by the Interstate System,
serves to counsel caution in the launching of major new social endeavors.
368. BUREAU OF PUBLIC ROADS, TOLL ROADS AND FREE ROADS, H.R. Doc. No. 272, 76th Cong., 1st
Sess. (1939).
369. See note 121 supra.
370. See notes 113-26 and accompanying text supra. Back in 1960, Moynihan observed
that the System was being built in "fragments strewn across the continent," with virtu!3l1y no effort
to concentrate on the System's most important routes. This, Moynihan thought, reflected the
absence of even a "minimum of businesslike management." New Roads, supra note 13, at 17.
371. See text accompanying notes 419-24 infra.
372. See text accompanying notes 223 and 289-99 supra.
373. See text accompanying notes 649-51 infra.
374. See H.R. REP. No. 292, 86th Cong., 1st Sess. (1959).
375. See notes 263-85 and accompanying text supra.
376. Ginzberg & Solow, Some Lessons of the 1960's, PUB. INTEREST, Winter 1974, at 211,215.
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By the same token, once such endeavcrs have been launched, it is
especially desirable to subject them to prompt, continuing, and thorough
review, so as to take advantage of the new "knowledge and experience"
acquired in their early implementation. 377 Vet the Interstate program-its
momentum established by the 1956 Act--has enjoyed a quasi-statutory
immunity against reevaluations of this sort. By 1960, 4 years into a 35-year
program, the President of the United Statl3s, deciding that he profoundly
disliked the program's urban componenl, nevertheless was forced to
conclude that "his hands were virtually ti9d."378 By the mid-1960's the
consensus favoring the urban portion of the program had crumbled, yet
the federal urban-freeway campaign continued. In 1976 urban freeways
are still being built essentially because they seemed like a good idea back
in 1955-and this is an arrangement one is hard pressed to justify. The
Governors of California and Massachusetts 379 do have a valid complaint:
today they are substantially bound by the clecisions rendered (or concurred in) by their predecessors of 20 years a~IO. Of course, the 1956 Act can
be partly defended against complaints of tllis sort by pointing out that the
Act contemplated that all the Interstates would be completed by 1972. But
this is a defense the effect of which is to draw attention to the important fact
that since 1956 the character of the Interstate program has drastically
changed-from a 16-year $27 billion effort into a program covering
upwards of 35 years and costing as much as $184 billion. Congress has
never been given a real chance to pass juclnment on whether a program of
this expanded magnitude is really worthv"hile, since from 1958 through
1973 the time and cost increases have been presented to Congress piece
by piece, each time with at least the implicit assurance that no further
increases would be necessary.380
As a general matter, congressional efforts at overseeing the Interstate program have not proven especiall:f successful. The urban Interstate controversies have been raging ever ~;ince the late 1950's; Congress
has responded to them not by reexamining basic freeway policy, but
rather by enacting certain route substitutiorl and route deletion rules which
modify, if somewhat haphazardly, what could be thought to constitute the
System's original integrity.381 New social and environmental values
emerged during the 1960's. In giving recognition to these values, Con377. Consider the enormous literature on "feedba~k" and the necessity thereof in public
programs. E.g., J. FRIEDMANN. RETRACKING AMERICA 19~-222 (1973); H. KAUFMAN, ADMINISTRATIVE
FEEDBACK (1973); K. WEBB & H. HATRY, OBTAINING CITIZ=" FEEDBACK (1973).
378. See text accompanying note 282 supra.
379. See text accompanying note 363 supra.
380. Only in 1975 was Congress given any reasonable information concerning the effects of
future inflation on the cost of the System.
381. See 121 CONGo REC. H. 12,953 (daily ed. Dec. 18, 1975) (comments o/Rep. William H.
Harsha).
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gress abstained from challenging the Interstate program directly. Instead,
it chose to superimpose upon that progr~m a patchwork of strings and
conditions; this has encumbered the program in ways which have made it
extremely ineffective as a freeway-building effort. Currently loaded down
by all these burdens, and with so many of its remaining urban routes
buffeted by criticism, the entire program has been placed in a defensive
and conservative posture which is ironically contrary to its initial ambitious, forward-looking orientation.
The glory of the Interstate program is that it involves a dramatic and
explicit instance of the federal government attempting to plan ahead in a
grand-scale, long-term way. There is an underside to this glory, however.
Political scientists repeatedly advise us that for several reasons longrange planning is not feasible in a democratic society.382 Our cumulated
Interstate experience can be read as indicating that when the circumstances do permit such planning, what it produces are extremely uneven
results. The entire post-1956 Interstate program is one that could have
been structured along very different lines, allowing it to proceed ahead
deliberately by short-to-medium run increments. Political problems
aside,383 this would have been the wiser course. The Ford Administration's
1975 proposal seeks to establish priorities for remaining Interstate construction in accordance with "the national significance" of a particular
route and how "essential" it is to the "connectivity" of the System as a
whole. 384 While this is an intelligent step, the proposal comes 20 years too
late.
III.

THE URBAN INTERSTATES

A.

THE RA TlONALES

A glance at the experience in other motorized countries verifies what
already should be clear-that a nationwide system of freeways need not
include freeways within cities. The German autobahnen, planned and
begun by the Third Reich,385 follows the practice of bypassing rather than
382. See generally A. ALTSHULER, THE CiTY PLANNING PROCESS (1965): C. LINDBLOOM. THE
INTELLIGENCE OF DEMOCRACY (1965). Of special interest are Professor Banfield's comments on the
impossibility of predicting future values. Banfield, The Uses and Limitations of Metropolitan
Planning in Massachusetts, in 2 TAMING MEGALOPOLIS 710 (HW. Eldredge ed. 1967).
383. Where a particular state SCheduled to receive no Interstates at all in the first stage, the
voles from the state's congressional delegation would be hard to obtain.
384. See Dep't of Transportaticn 1975 Documents, supra note 72, Section by Section
Analysis at 11. The highway bill passed by the Senate incorporated this proposal. See S. 2711,
94th Cong., 1st Sess. § 107(c) (1975). The House approved a weaker version. H.R. 8235, 94th
Cong., 1st Sess. § 102(b) (1975). It was the House's version which was then accepted in
conference and approved by the full Congress. Federal-Aid Highway Act of 1976, Pub. L. No.
94-280, § 102, 90 Stat. 425.
385. See 3 H. HOLBORN, A HISTORY OF MODERN GERMANY 750-51 (1969).
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entering German cities. 386 The English net\Vork of motorways, which has
been developing in earnest since the early 1960's, avoids intrusions into
England's metropolitan areas; sometimes, as with London, not even a
circumferential bypass is provided. 387 Givon the technology of the automobile, it seems entirely feasible to separate intercity from intracity road
building. The automobile-unlike, for excmple, the railroad car-is a
vehicle which can quite conveniently tran~fer from one vehicle-carrying
facility to another as it comes into the city.3a:l From a national perspective,
intercity freeways would appear to foster "interstate commerce" in ways
which intracity freeways do not, and the exc.lusion of the urban Interstates
could have reduced the program's anticipated costs by more than 55
percent. 389 A figure of no less authority than President Eisenhower apparently believed that the program had adopted a bypass strategy.390 Why
was that strategy rejected? What purposl3s were understood as being
served by the inclusion of all the urban rolJtes?
One of the rationales for the urban Interstates 391 repeatedly mentioned during 1954-56 may surprise the reader. The 1956 Act added
"Defense" to the title of the Interstate System. 392 One feature of this
"defense" element was that military equiprnent and personnel could be
easily transported from one military location to another on the intercity
freeways. Military usefulness of this sort had been one of the factors
looked at in designating the Interstate System back in 1947,393 and it was
later singled out by President Eisenhower in his memoirs. 394 The urban
freeways, it was said, would serve an additional defense purpose-civil
defense-in the sense of the evacuation of the urban population in the
event of a nuclear attack. The cause of urban evacuation was argued
explicitly by the representatives of the big cities,395 but only after it had
386.
387.
388.
389.
390.

See AMERICAN AUTOMOBILE ASS'N, CENTRAL EURO 'E AND SCANDANAVIAN MAP (1973).
See AMERICAN AUTOMOBILE ASS'N, BRITISH ISLESA~D IRELAND MAP (1973).
See L. MUMFORD, THE URBAN PROSPECT 98 (19611).
See text accompanying note 162 supra.
See text accompanying notes 264-66 supra.
391. All the rationales build on the freeway's greater \/9hicle-carrying capacity. See note 515
infra.
392. Federal-Aid Highway Act of 1956, ch. 462, § 108(a), 70 Stat. 378.
393. See Levin, Federal Aspects of the Interstate /-lighway Program, 38 NEB. L. REV. 377,
400-03 (1959).
394. "And motorists by the millions would read a primary purpose in the signs that would
sprout up alongside the pavement: 'In the event of an enemy attack, this road will be closed
.. '" D. EISENHOWER, MANDATE OF CHANGE 549 (1962). "ee also 1955 Senate Hearings, supra
note 28, at 567-73 (testimony of Army Chief of Transportarion Maj. Gen. Paul Yount); id. at 62-63
(testimony of Bureau Commissioner Curtiss). The Depa'1ment of Defense, however, rebuffed
suggestions that part of the System's cost be charged a!l~inst the Department's budget. Turner
Interview. Representative Fallon, the author of the "National Defense" language in the System's
title, indicates that he regarded it as political window-drl~ssing. Fallon Interview.
395. See, e.g., 1955 House Hearings, supra notl3 62, at 654-55 (American Municipal
Association policy statement).
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been ranked as a high priority by the Clay Committee 396 and spotlighted
by President Eisenhower in his message to Congress transmitting the
Committee's report. 397
In the 1970's for a variety of reasons,398 this civil defense idea seems
quite preposterous, and by 1972 it had been more-or-Iess officially
abandoned even by the Federal Highway Administration. 399 As early as
1958, Lewis Mumford was asserting that the entire national defense
rationale for the 1956 Act had been nothing more than a "specious
guise."4oo However, if one examines the 1954-56 legislative history, taking
it in the context of the civil defense assumptions prevailing during those
years,401 one is led to two conclusions: first, that it is wrong to impugn the
396. CLAY COMMITIEE REPORT. supra note 149, at 5.
397. Id. at iv.
398. For one thing, given the congestion on freeways when the work force descends on
them at rush hour, one can't even begin to imagine the congestion if an entire urban population
suddenly and Simultaneously sought access to the freeways in an evacuation attempt. Also,
much of the reason we now sense that rationale as silly is that, whether rightly or wrongly, we no
longer seriously worry much about nuclear strikes against American cities. In the middle
1950's-shortly after Korea, not that long after the close of World War II, and long before the
cathartically favorable resolution of the Cuban missile crisis-the possibility of a nuclear attack
was on everyone's mind. See, e.g., the first paragraph in N. MAILER, The White Negro, in
ADVERTISEMENTS FOR MYSELF 338 (1959). To regain perspective, we do well to recall that as late as
1961, in the midst of the Berlin crisis, President Kennedy seriously proposed in a nationally
televised speech a massive program of building family and neighborhood bomb shelters. See
PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED STATES: JOHN F. KENNEDY, 1961, at 536-37 (U.S.
Government Printing Office 1962). In the 1950's there was wide agreement that civil defense
should be a major determinant of domestic policy; many urban planners were willing to call for a
halt on all growth in our major metropolitan areas and even a partial relocation of their existing
population in order to reduce our nuclear vulnerability. See, e.g., Augur, Decentralization Can't
Wait, in PLANNING 1948, at 27 (Am. Soc'y of Planning Officials 1948); Kelly, The Necessity for
Dispersion, 19 J. AM. INSTITUTE OF PLANNERS 20 (1953).
For an excellent discussion of the ambivalence in the federal government's current civil
defense effort, see Wall Street Journal, June 23, 1975, at 1, col. 1.
399. See Federal Highway Administration, Resource Book on the Federal-Aid Highway
Program, Sept. 1971. This is a public relations document which, in listing the benefits of the
Interstate System, omits civil defense altogether.
As a general matter, the entire "defense" element of the Interstate System has been badly
neglected. Because of "bureaucratic delay and inefficiency" within both the Bureau and the
Department of Defense, "which might well serve as a textbook example of how a government
should not be run," the Interstates were built between 1956 and 1960 with overpasses so low (14
feet) as to restrict their usefulness for missile and rocket transportation; moreover, the 1960
increase to 16 (rather than 17) feet "was controlled almost entirely by budgetary considerations
rather than military requirements." H.R. REP. No. 363, 87th Cong., 1st Sess. 37-38 (1961). As John
Burby notes, " 'Defense' provided military escort for the trust fund," but it has "since been
dropped from common usage in describing the network." BURBY, supra note 14, at 92.
400. Mumford, The Highway and the City, ARCHITECTURAL RECORD, Apr. 1958, at 179.
401. Most important was the assumption that there would be from 2 to 7 hours warning
before any nuclear attack. See OWEN, supra note 79, at 229; Peterson, Plans for Evacuating a
Large City in Case of Atomic Attack, 10 TRAFFIC Q. 38 (1956). It was not until later that
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good faith of the civil defense rationale;402 and second, that despite this
good faith, in the important quarters civil dE!1'ense was regarded as a mere
"bonus" benefit for an urban program whose basic benefits lay
elsewhere. 403
The legislative record quite adeqLately sets forth these basic
benefits. For almost everyone the essential pOint about the urban Interstates was that they would serve as "extE'nsions" of the basic intercity
routes on the Interstate System, collectin!~ or distributing within cities
traffic heading towards or coming from the 10nurban Interstates. It would
be unsatisfactory, the idea went, to connect Indianapolis and Cincinnati
with Interstate 74, which can be driven ill less than two hours, if the
motorist must pick up 1-74 on the outskirts c,f Indianapolis and get off it on
the outskirts of Cincinnati, thereby subjecting himself to an additional two
hours of intrametropolitan driving on the ordinarily congested streets of
those two major cities. 404 This "extension r.3tionale," or at least a variation
of it, had been pressed most vigorously in loterregional Highways back in
1943. 405 The urban maps contained in the Yellow 800/(406 verify that the
developments in guided missle technology made this assumption obsolete (although these
developments were somewhat foreseeable as far back as 1956 (see OWEN, supra note 79, at
229)).
402. When General Clay testified before the Senate subcommittee in 1955, he conceded
that the urban Interstates would not be completely effective for civil defense, but he still asserted
they would provide a "very excellent opportunity to do a considerable amount of evacuation,"
and that his concern was not merely for anticipatory evacuation. but also for an orderly
evacuation and rehabilitation of the city subsequent to Ci nuclear attack. 1955 Senate Hearings,
supra note 82, at 405. Clay was strongly supported on tr E·se issues by the testimony of the federal
Administrator of Civil Defense, who introduced a cOn!;lIltant's study to help show that the civil
defense "performance" of urban freeways would be 'Cluite impressive." Id. at 591-93.
403. In 1955-56 it had been argued that the System's defense rationale warranted funding
out of general revenues. See text accompanying notes 167-69 supra. Rejection of this financing
scheme by Congress and the Administration indicates I hat they conceived of the Interstates as
intended to fulfill ordinary highway transportation purpo~.es. A discussion between Senator Gore
and the Bureau Commissioner in 1955 narrowed down ':heir differences-Gore stating that civil
defense was merely "inCidental," the Commissioner rejEcting that adjective, but conceding that
the urban routes still would be necessary parts of the :,ystem even if civil defense were of no
concern. 1955 Senate Hearings, supra note 82, at 687. Compare id., at 405,574-79 (Senator
Estes Kefauver), with id. at 687 (Senator Strom Thurmond).
404. See 1944 House Hearings, supra note 31, at 74 (testimony of Massachusetts Public
Works Commissioner Herman MacDonald); 1'955 Sena~e Hearings, supra note 82. at 672. See
also 1955 Bureau Memorandum, supra note 136, at 2, Elnumerating the Bureau's criteria for the
reserved 2,200 urban miles: "All additions must be locc.ted to serve interstate routes effectively
either as feeders thereto or distributors therefrom. Routils which are principally for local service
without direct relation to the interstate system cannot tie considered."
405. See INTERREGIONAL HIGHWAYS, supra note 121, ;3i: 56-59. This document reported ihat "on
main highways at the approaches to any city," the tlaffic is especially heavy. A "common
impression" is that urban bypass routes would effectively reduce the congestion at these
approach points, but this is a "fallacy," since
a very large part of [this] traffic originates in or is clE,stined to the city itself. It cannot be
bypassed. . . . In general, the larger the city the Imger is the proportion of the traffic on
the main approach highways that is thus essentially concerned with the city.
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rationale is, in some minimum map-sense, a nonwaivable requirement for
everyone of the urban Interstates. Each urbanlnterstate ties in with one of
the System's intercity routes either directly or (occasionally) via another
urban Interstate. The typical urban Interstate-unless it is a mere "spur" or
unless there are topological barriers-connects up with an intercity
Interstate at each of its ends; and the obvious function of such spurs is to
afford the smaller cities access to the regular Interstate passing by a few
miles away. The Miami map shows only one Interstate entering the city
from the north and halting in midcity;407 Indianapolis, on the other hand, is
rather thoroughly crisscrossed and encircled by Interstates. 40B This is
entirely sensible in basic extension terms. For obvious geographic
reasons only one of the interCity Interstates reaches Miami, and reaches it
only from the north; but Indianapolis, with its convenient midwestern
location, is the origin of 1-69 heading north towards Flint, and a midwaypOint for three other Interstates: 1-65 from Chicago to Louisville, 1-74 from
Bloomington to Cincinnati, and 1-70 from St. Louis to Columbus.
While the extension rationale was quite prominent in 1943-44 and
1954-56, in the discussions during those periods an additional benefit
was also seen in the urban Interstates: these Interstates would help
meet the internal transportation needs of the metropolitan areas themselves. It should be made clear that the cities never questioned or
disputed the extension rationale; quite to the contrary, they cherished it
insofar as it gave them a handle with which to argue' for federal funding for
one kind of expensive urban project long before Congress had become
willing to invest in local facilities on a more general basis. 409 However,
especially during the 1955-56 period, the cities were insistent on advising
Congress that the urban Interstates were also essential if the cities were to
,v

Furthermore. of this city-concerned traffic, the largest single element originates in or is
destined to the business center of the city,
Id. at 58-61. Therefore, to perform their extension function, the urban Interstates must at least
approach that business center.
This reasoning is a "variation" of the purer extension reasoning in the sense that it is
concerned with the traffic on a highway as that highway approaches a major city. This traffic
certainly does include many vehicles which have departed from (or passed nearby) some other
metropolitan area. However, it also includes large numbers of vehicles whose trips have
originated not within the metropolis itself, but still within the larger "region" for which the
metropolis serves as the center. See Friedmann & Miller, The Urban Field, 31 J. AM. INSTITUTE OF
PLANNERS, 312 (1965). If the Baltimore-Washington data in Interregional Highways is representative, almost half of the traffic on highways approaching major cities is intraregional rather than
interregional in character.
406. BUREAU OF PUBLIC ROADS, GENERAL LOCATION OF NATIONAL SYSTEM OF INTERSTATE HIGHWAYS
(1955).
407. Id. at 14.
408 Id. at 22.
409. Telephone interview with Randy Hamilton, July 24, 1973. Hamilton was the American
Municipal Association (AMA) delegate to the Clay Committee staff during 1954-55.
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cope with their own transportation problems. 41o Section 116(b) of the 1956
Act ultimately read in part as follows:
Insofar as possible in consonance with this objective [the "prompt completion" of the System], existing highways locatod on an interstate route shall
be used to the extent that such use is practicable, suitable, and feasible, it
being the intent that local needs, to the extent practicable, suitable, and
feasible, shall be given equal consideration with the needs of interstate
commerce 411

Within a year after the Act was signed th'3 Bureau had worked out an
interpretation of the "equal consideration" clause of section 116(b), one
which held that in planning "the System a3 a whole and each segment
thereof," the needs of "so-called local traffic" and the needs of "so-called
interstate commerce traffic" should be give l "the same amount of consideration."412 Section 116(b) was, however capable of a reading quite
different from that given it by the Bureau. That alternative reading, building
on the syntax of the entire sentence in whk:h the clause appears, would
suggest that "local needs" should be given "equal consideration" only on
the specific question of whether to include "existing highways" on the
Interstate System, rather than building new highways in new locations. 413
This narrower reading of section 116(b) WEtS endorsed by both BOB and
General Bragdon during the 1959-60 Whit,::; House review.414 The section
116(b) issue, having been vigorously debated back and forth between
Bragdon and the Bureau of Public Roads, eventually wended its way to
the Department of Justice, where an Assistant Attorney General reached
the conclusion that either of the section 116(b) interpretations could be
defended as a law, and therefore that the choice between them should be
determined by policy considerations-about which the Justice Depart410. See notes 485-508 and accompanying text in.'ra.
411. Federal-Aid Highway Act of 1956, ch. 462, § 116(b), 70 Stat. 385 (codified at 23 U.SC
§ 101(b) (1970)).
412. Bureau of the Budget, Report on Legislative ntent with Respect to the Location of
Interstate Routes in Urban Areas and The Concept (,f Local Needs in Section 116 of the
Federal-Aid Highway Act of 1956, Annex NO.6, at 11 (" !l57) (unpublished memorandum in the
Office of Management and Budget library, WaShington, D.C.). "Equal consideration," the Bureau
of Public Roads further opined, did not mean an "exact eqJality" of local and interstate traffic. Id
413. See id., Annex NO.5, at 3. As the BOB report correctly notes, the step-by-step
legislative history of § 116(b) is ambiguous, as were later statements about § 116(b) by various
Senators and by the Federal Highway Administrator. Id., Annex NO.5, at 1-4. Frank Turner
indicates that Senator Robert Kerr had a hand in § 116(t), and that his concern was for existing
highway incorporation. Turner Interview The last sentel::e of § 116(b) called on the Bureau of
Public Roads to prepare a report on its compliance with ~, 116(b); the Bureau's report, submitted
in 1958, dealt only with existing highway incorporation. H.R. Doc. No. 74, 86th Cong., 1st Sess.
(1959). The Bureau's basic conclusion was that 72% of Ihe Interstate System should be in new
locations. Id. at 12.
414. See text accompanying notes 263-85 supra.
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ment would itself have nothing to say.41S
But why the intensity of this debate? Cannot urban Interstates handle
extension and intrametropolitan traffic at one and the same time? If so,
why should we not want them to?This in essence was the position taken by
the Bureau during the 1959-60 period. 416 In considering this position, we
should take note of General Clay's present views.417 Clay now indicates
that his Committee contemplated only extension-oriented freeways,418
that section 116(b) introduced the intrametropolitan idea, and that in so
doing section 116(b) perverted his Committee's understanding and
launched an urban program which Clay himself deplores. With Clay's
. views in mind, it proves possible to identify several areas in which
acceptance of the intrametropolitan rationale does make a difference in
the formulation of Interstate policy.
The first of these policy areas involves, quite simply and importantly,
the number of the urban Interstates. Clearly the freeway mileage needed
for extension purposes alone is much less than the mileage required if
those freeways are intended for both extension and intracity traffic. Any
urban freeway obviously can handle some "extension" traffic, and as
indicated, every urban Interstate has some extension tie-in.419 But despite
this, and despite the stubborn claims in a 1970 position paper prepared
by the Federal Highway Administration,42o it seems undeniably true that a
significant number of the urban Interstates can be arguably worth their
cost only if the accommodation of intrametropolitan traffic is considered to
be one of their major intended benefits. In fact, traffic counts on particular
urban Interstates indicate that 82 percent of all vehicles driving thereon
carry in-state license plates. 421 During the 1959-60 White House review,
General Bragdon, in rejecting the intrametropolitan rationale which he
thought attributable to section 116(b), was able to recommend the dele415. See H. Kaltenbach, Memorandum for the Record, Jan. 29, 1960 (Bragdon Files,
Eisenhower Papers, Eisenhower Library).
416. See B. Tallamy, Comments on Recommendations 1 Through 13 Regarding "Basic
Concepts and Criteria" Contained in Draft Interim Report Dated January 9, 1960, Entitled
"Progress Review of National System of Interstate and Defense Highways," (undated memorandum) (Bragdon Files, Eisenhower Papers, Eisenhower Library).
417. Clay Interview.
418. See note 613 and accompanying text infra.
419. See text accompanying notes 407-08 supra.
420. See Federal Highway Administration, Stewardship Report on Administration of the
Federal-Aid Highway Program 1956-1970, in Hearings on Report on the Status of the Federal-Aid
Highway Program Before the Subcomm. on Roads of the Senate Comm. on Public Works, 91 st
Cong., 2d Sess. 98-114 (1970), arguing that each and every Interstate under controversy at the
local level was "essential" to the "continuity" or the "integration" of the overall Interstate System.
421. Telephone interview with Bob Finch, Federal Highway Administration official, July 3,
1975. This figure is only suggestive, since almost all states contain more than one metropolitan
area. Finch's figure for the rural Interstates is 76%.
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tion from the System of 1,700 miles of urtlan routes. 422 In 1967 Lowell
Bridwell, then Federal Highway Administrator, stated in congressional
testimony that not only the Embarcadero Freeway in San Francisco but
everyone of the urban Interstates then in controversy was not necessary
for a "continuous or connected system;" each of them instead was due "to
the statutory requirement of equal consideration to local traffic needs. "423
The standards which Congress recently has employed in enacting its
route substitution and public transit provi:3ions reveal a congressional
understanding that not all of the designated urban Interstates are "essential" to a "unified and connected Interstat: System. "424
Another policy area where full acceplance of an intrametropolitan
rationale clearly makes a difference conc.erns the number of freeway
lanes. 425 While a four-lane freeway dividecl two and two might suffice in a
422. See text accompanying notes 274-75 supra Moynihan. who apparently had interviewed Bragdon (see Letter from Daniel Moynihan to GHlleral Bragdon, Dec. 21,1959 (Bragdon
Files, Eisenhower Papers, Eisenhower Library)), assen,d in his 1960 article that § 116(b) was
resulting in the "construction of [urban] arterial highways only by courtesy connected with
interstate system." New Roads, supra note 13, at 19.
423. 1967 House Hearings, supra note 144, at 42.
While Bragdon and Bridwell are correct in their asse ssment of the influence of the intrametropolitan rationale on urban Interstate mileage, they are in error in attributing that mileage to §
116(b) (Moynihan makes the same error (see note 42:~ supra)). The fact is that almost all the
freeways in question, including the Embarcadero itself, had been designated in 1955 and
published in the Yellow Book, This apparently confirrTI~; that, General Clay's position notwithstanding, the intrametropolitan rationale had been a signi kant part of the Interstate program well
prior to 1956 and § 116(b). One can find traces of thl~, rationale as far back as Interregional
Highways. The original state and federal emphasis on WI al roads, that report noted, had led to a
situation in which the greatest traffic deficiencies were trose in cities; therefore, it reasoned, the
federal priority should now be on roadbuilding in cities. I~ITERREGIONAL HIGHWAYS, supra note 121 ,
at 3: The Bureau Commissioner, when asked in 19E,~i whether the urban Interstates to be
designated later that year would serve extension or inlrametropolitan traffic, twice answered
"both." 1955 Senate Hearings, supra note 82, at 686, S'77.
424. Substitutions and trades are allowed only if ttlll original Interstate is not "essential" in
this way. 23 U.S.C. §§ 103(e)(2), (4) (Supp. III, 1973). Tile substitutions and trades which have
been approved by the Secretary of Transportation (seE! text accompanying notes 300 and 308
supra) indicate his agreement in specific cases with thE! !~eneral understanding of Congress that
many routes are not so "essential."
The aspect of the Ford Administration's proposal 'ulevant to this issue is mentioned in the
text accompanying notes 436 infra.
425. The two rationales could also possibly diffe' on the location of a particular freeway
within a city, since the city's internal traffic flow might b'3 out of line with the flow of traffic into the
city from without. See BURCH, supra note 25, at 235. But it appears that locational mismatches of
this sort seldom occur in the real world, and that extension-oriented freeways usually satisfy
intracity needs rather well. In the entire record of the u 'ban Interstates, one can find barely a
suggestion that extension reasoning has resulted in the placement of freeways which inadequately accommodate intrametropolitan traffic needs (tre one suggestion is in E. HORWOOD & R.
BOYCE, STUDIES OF THE CENTRAL BUSINESS DISTRICT AND UREPN FREEWAY DEVELOPMENT 99 (1959)). The
C program's 1955 change from an intrametropolitan to an extension rationale (see text accompanying notes 57-62 supra) is bewailed by Burch as an llrban disaster. BURCH, supra note 25, at
235. Yet in all the weeks of 1955 Congressional hearin~li;, urban representatives mentioned this
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particular case if only intercity traffic were considered, eight lanes might
be a minimum if the freeway were to handle local urban traffic as wel1. 426
This lane matter is of special interest because it reveals how pursuit of the
intrametropolitan rationale can interfere-and in the real world twice daily
does interfere-with the achievement of the extension purpose. Anyone
leaving San Diego in midafternoon for Los Angeles along 1-5 will find that
the free flow of his intermetropolitan trip will be curtailed by the Los
Angeles metropolitan rush-hour traffic that clogs the freeway from Long
Beach on north.
The lane question also contains an interesting element of complexity
which calls for examination. Even if the urban interstate is intended
exclusively for extension travel and even if four lanes would suffice for
extension travel, one must wonder whether there is any way to prevent
local traffic from entering the freeway. If not, the extra lanes would need to
be built anyway, if only to protect the interests of the extension traffic. In
fact, there is a w~y to render the Interstate unattractive to local traffic: by
limiting the number or frequency of entrance-exit interchanges. Intercity
travel means long trips and hence will not be greatly influenced by
interchange placement; but since local travel means short trips, the extent
of local travel's freeway utilization does become a function of interchange
frequency.
On the issue of interchanges, and
possibly lanes as well, the Bureau
I
concluded, in considering the 1956 Act, that its interpretation of section
116(b) required it to revise its policies so as to render them more generous
to the interests of local motorists. The resulting additions in urban and
Interstate miles and urban interchanges (and possibly lanes) may have
been in the Vicinity of 63 percent. 427 When the cost of the entire System,
calculated at $25 billion in 1956, was re-estimated by the Bureau at $41
billion in 1958, $4 billion of this $14 billion increase stemmed from the
various changes in the System, including (but not limited to) the additions
of interchanges and lanes. 428
Multi-billion dollar expenditures 429 are of course major matters in and
change only once, and then perhaps with some disappointment, but with no sense of demoralization or dismay. 1955 House Hearings, supra note 62, at 810-11 (testimony of Shephard A.
Magedson, Administrative Assistant to Comptroller of City of Milwaukee).
426. See FRIEDLAENDER, supra note 12, at 84.
427. BUREAU OF PUBLIC ROADS, 1958 INTERSTATE COST ESTIMATE, H.R. Doc. No. 300, 85th Cong.,
2d Sess. 8 (1958), states that the Bureau's interpretation of § 116(b) led itto increase the number
of interchanges, grade separations, and frontage roads. Frank Turner confirms that there were
lane additions as well. Turner Interview. The general figure on increases which the Bureau's
report sets out is 63"10.
428. BUREAU OF PUBLIC ROADS, 1958 INTERSTATE COST ESTIMATE,H.R. Doc. No. 300, 85th Cong.,
2d Sess. 8 (1958).
429. Four billion dollars, plus the cost of the pre-§ 116(b) intrametropolitan-oriented urban
Interstate routes. See note 421 and accompanying text supra.
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of themselves. But cost. important as it may be, is not the only issue at
stake in the decision whether to consider illtrametropolitan in addition to
intermetropolitan needs. At a very general level, the reason for building
the entire Interstate System is the high-quality, high-volume transportation
service which modern freeways provide. There is a world of difference,
however, between the two rationales in theil' implications for federal urban
policy. One rationale expresses a federal ilterest in city roads only insofar
as they are adjuncts of a nationwide intercity highway system; the other
rationale exalts the city as the entity whosl:; needs the federal program is
designed to fulfill. This analysis may initially suggest the appeal of the
intrametropolitan rationale;430 however, the analysis must then be
expanded in order to give recognition to t1e serious side effects which
freeways produce in urban areas. Each ul"l)an Interstate will bring about
some of these effects, and therefore the more Interstates built within a
metropolitan area the more widespread thnse effects will be. Also, while
these effects can be minimized if a freeway is designed to carry extension
traffic only, they will be at their greatest if the freeway is deliberately
designed to accommodate intrametropolitan traffic. It is the fully intrametropolitan freeway which will have the gre:atest impact, for example, on
metropolitan development and on the pliqht of public transit. General
Bragdon was gradually learning of these u-ban effects during 1959, and
General Clay is certainly aware of them now. Both of these men also knew
that the Interstate program organized during 1954-56 was poorly equipped to cope with these effects. Bragdon ancl Clay are only partly correct in
believing that the intrametropolitan rationale entered the urban program
via section 116(b); but they are entirely right in thinking that the full
acceptance of that rationale was a major policy choice, and also a cause
for significant concern.
Bragdon, of course, was in a position to challenge this rationale
during the 1959-60 White House review, and in mounting his challenge he
was led to question the Bureau's revised policies on lanes and interchanges. Long negotiating sessions betwHen Bragdon and the Bureau
ensued, and these negotiations eventuat,:;d in agreements on the lane
and interchange issues. 431 During the coun;e of the negotiations Bragdon
430. See BURCH, supra note 25, at 235.
431. On lanes, the agreement was the Bureau wOlild promulgate a standard limiting the
Interstates to not more than four lanes in cities of less than 400,000 population, not more than six
lanes in cities of less than 1 million, and not more than eight in larger cities. On interchanges, the
agreed-upon standard stipulated that interchanges in L rban areas should be at least 2 miles
apart, 4 miles apart in suburban areas, and 8 miles al=c.rt in rural areas. Both these standards
were to be cast in the form of guidelines rather than fixed rules. Deviations from the lane guideline
could be approved only by the Bureau's Washingtorl office and only if several rigorousappearing criteria were satisfied, including the inadeqclacy of public transportation and more
conventional urban highways as ways of accommodatinq the projected travel needs. Departures
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retreated from his strongest positions;432 moreover, the agreements themselves, whether Bragdon realized this or not, amounted to a basic victory
for the Bureau in the general policy dispute which underlay the specific
lane and interchange issues. That is, the lane and the interchange policies
which the agreements embody seem eminently well-suited for freeways
which quite effectively cater to intrametropolitan traffic. 433 What appears
true on paper is substantiated in reality; to my knowledge, every urban
Interstate constructed since 1960 is regarded locally as an essential part
of the local transportation system.
In another application of his general reasoning, during the 1959-60
review Bragdon also recommended the deletion from the System of 1 ,700
miles of urban routes,434 the routes which he thought could be justified
only in intrametropolitan rather than extension terms. Here again Bragdon
was unsuccessful, since he was unable to secure the President's
approval of this recommendation. 435 The Bragdon effort thus essentially
failed on every front. The urban Interstates accordingly survived the
Eisenhower Administration with their intrametropolitan rationale fully
intact, an equal partner in the urban program. It was not until 1975 that this
rationale was again seriously questioned. The Ford Administration's 1975
proposal, with respect to the urban Interstates yet to be constructed,
from the interchange standard would not need to be referred to Washington, but under no
circumstances could interchanges be spaced closer together than 1 mile in urban or 3 miles in
rural areas. See Interim Report, supra note 89, at 22-24.
These agreements are still in effect. See Federal Highway Administration, Instruction Manual
for Preparation and Submission of the 1974 Estimate of the Cost of Completing the Interstate
System, Jan. 1973, at 22-27.
432. On the lane matter he had at one time favored a rule of no more than four lanes on
freeways in cities of less than 1 million, and no more than six in larger cities no matter what their
size. See J.S. Bragdon, Fifth Draft of First Interim Report on Progress Review of the National
System of Interstate and Defense Highways, Dec. 28, 1959, at 5 (Bragdon Files, Eisenhower
Papers, Eisenhower Library). On interchanges he had evidently once argued for a minimum
spacing of 4 (or perhaps even 8) miles. Turner Interview. Additionally, Bragdon wanted fixed
rules, not mere guidelines. Whether the 1960 agreements also embodied Significant concessions by the Bureau is hard to say. The agreements did commit the Bureau to issue official
standards on matters which until then had been dealt with informally. Frank Turner's recollection,
however, is that the agreed-upon standards were largely consistent with the practices which
were occurring in the field anyway. In the late 1950's highway officials believed that four lanes in
one direction were the most with which ordinary drivers could safely cope; an eight-lane
maximum thus was in accordance with accepted tenets of freeway engineering.
433. Partly this is because in their post-1960 administration these "guidelines" have turned
out to be remarkably porous. Proposals for up to 10 lanes for urban Interstates have been
routinely approved, so long as traffic counts are high enough. Telephone interview with William
Chin,
in the
the Federal
Federal Highway
Highway Administration
Administration Regional
Regional Office
Office in
in San
San Francisco,
Francisco,
Chin, design
design official
official in
Aug.
Aug. 23,
23, 1974.
1974. The
The absolute
absolute rule
rule on
on 1-mile
1-mile interchange
interchange spacing
spacing often
often has
has been
been honored
honored in
in the
the
breach,
breach, especially
especially in
in California.
California. Id.
Id. Back
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seeks to give a strong priority to those urban routes needed for the
"integrity of a connected Interstate network," and to postpone effectively
into the indefinite future the funding of routes which basically "provide
commuter service."436
To assess the full meaning of Bragdon's failure to curtail the intrametropolitan rationale in 1960-a failure which allowed that rationale to
flourish for the ensuing 15 years-requirE!s some understanding of the
collateral effects of the u.rban Interstates. These effects, and the claims
concerning them, comprise the topic undE'r discussion for the remainder
of this Article.

B.
1.

THE INOICTlv.'ENT

An Overview and Preliminary AnalysJ~:

During the 2 years of activity preceding the 1956 Act, the American
Association of State Highway Officials. under the leadership of its
president, Alf Johnson, urged inclusion of the urban routes in the Sys~
tem.437 By the time of his retirement from AASHO in 1972, however,
Johnson had recanted, stating for publication that the inclusion of the
urban Interstates had been a legislative mistake. 438 General Clay has
similarly disowned the urban Interstates,·~39 and President Eisenhower
was distinctly unhappy when he belatedly learned what they were all
about. 440 In reaching their conclusion, thE·~;e individuals were in one way
or another responding to a set of criticisms of the urban Interstates which
had begun to surface in the late 1950's, and which have been pressed
with mounting vigor since the mid-1960's in a body of writings often
nourished by freeway controversies at the community level. These are the .
criticisms which were collectively referrecl to in the Introduction as the
"indictment" entered against the urban IntElrstates, an indictment which is
of special importance because of the accl~ptance it has secured from a
wide segment of public opinion. 441
The indictment's initial charge, a historical-political one, is that the
urban portion of the Interstate program as established in the 1956 Act is
attributable to the machinations of the highway lobby. The indictment then
posits that the urban Interstates have failed to achieve their stated
purpose of relieving urban traffic congestion. It next proceeds in several
436. See Dep't of Transportation 1975 Documenl:~" supra note 72, Explanation at 2-4.
437. Hearings on Urban Highways Before the Subcomm. on Roads of the Senate Comm. on
Public Works, 90th Cong., 1st Sess., pt. 1, at 154 (1 S67).
438. Cameron, How the Interstate Changed the Face of the Nation, FORTUNE, July 1971, at
78, 125.
439. See text accompanying notes 417-18 supra.
440. See text accompanying notes 265-66 supra.
441. See notes 13-15 and accompanying text supra.
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counts to itemize a number of ways in which the effects of the urban
Interstates have been unfortunate, if not perverse. The urban Interstates
have polluted our air, ravaged the urban environment, and ruined its parks
and open spaces. They have worked to destroy viable minority lowincome neighborhoods and callously have evicted staggering numbers of
residents and small businessmen. They are the cause of the disastrous
decline of urban public transportation. They have brought about a dysfunctional suburbanization of the country's metropolitan areas with no
regard for proper principles of city planning. While many of these evils
were the objects of congressional or administrative reforms instituted in
the late 1960's, these reforms arrived too late, have attempted no more
than amelioration, and often have failed even in this modest endeavor. 442
A further question involved in the indictment concerns the extent to
which the various adverse effects which the indictment identifies were
appreciated back in 1956. This is a question on which the literature is
divided-Moynihan in 1960 proclaiming that the effects in fact were
appreciated, Moynihan in 1970 insisting that they were hidden from
view.443 Some support for Moynihan's 1970 position can be found in the
posture in which the Interstate issue w~s presented to the federal government in the mid-1950's. The Interstate System had, after all, been signed
into law in 1944 and had been designated administratively in 1947 and
1955. By 1954 a more-than-trivial amount of construction work had been
completed or at least commenced. The desirability of the Interstate
System having been established both in Congress and in the executive
branch, the immediate issue facing the federal government in 1955 and
1956 involved the financing and administration of the Interstate program. 444 Had the sequence of events not narrowed the Interstate issue in
this way, it can probably be assumed that federal consideration of the
merits of the System would have been at least somewhat more extensive
and ambitious.
The thin treatment of the Interstate System by the 84th Congress
additionally can be explained in terms of the public understanding of
urban freeways in the 1950's. The short of the matter is that during that
period, urban freeways were regarded widely as an obvious, uncomplicated "good." In the nation's newspapers, editorial support for the Inter442. See, e.g., Hartman, Relocation: Illusory Promises and No Relief, 57 VA. L. REV. 745
(1971).
443. See text accompanying notes 17-18 supra ..
444. In this vein,see General Clay's statement, atthe outset of his committee's hearings. that
the need for the System had already been authoritatively determined, and that therefore his
committee's chief concern would be for the financing and the governmental organization of an
Interstate program. President's Advisory Committee on a National Highway Program, Minutes of
Public Hearings, 1955, at 1 (unpublished document in the Dep't of Transportation library,
Washington. D.C.).
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state program was warm and virtually unallimous;445 the Hearst chain was
especially enthusiastic. 446 As for the "liberals," their "litany" during the
1950's was "Better Schools, Better Hospitals, Better Roads. "447 The few
conservatives who opposed the Interstate program (for the reason that it
unduly federalized a highway-building function which the states were
willing and able to perform) nevertheles~ volunteered their agreement
with the urban portion of the program, on grounds of the overwhelming
needs of urban traffic. 448 The mid-1950's intellectual community can be
represented by Wilfred Owen, the BrookinJs Institution's urban transportation specialist, whose 1956 book, The Metropolitan Transportation
Problem, is still regarded as a "classic. "'~49 While that book expresses
both a concern for public transportation and a reservation about freeway
traffic generation,450 one of its basic conclusions was that urban freeways
constitute a vital "improvement" in urban tl'ansportation generally necessary if cities are to be successful in "adapt[ing] to the automotive age. "451
Other liberal intellectuals found the Interstate issue so entirely obvious as
to be not even worthy of mention, During the entire 1954-56 period, New
Republic ran only one four-paragraph article on the Interstate legislative
effort, and this article's sole policy statement was that "everyone agrees
that new highways are needed. "452 In an influential 1958 essay evaluating
the Eisenhower Presidency, William Shamion concluded, with no mention
of the 1956 Act, that the Eisenhower era sr ould be assessed as "the time
of the great postponement" in which "n: national problem [has been]
advanced importantly toward solution nor its dimensions significantly
altered. "453
If all the charges in the indictment we'13 completely true, one might be
inclined to agree that the 1956 Act was 3 disastrous exercise in blissful
mid-fifties urban ignorance. However, a closer analysis of the 1956 Act, its
445. See LEAVITT, supra note 14, at 40.
446. See letter from President Eisenhower to William Randolph Hearst, Jr., Jan. 28, 1957, in
EISENHOWER DOCUMENTS, supra note 12, at 562, recognizing the Hearst chain's "decisive part [in
the chain of events) which culminated in the passage of the Federal-Aid Highway Act."
447. New Roads, supra note 13, at 14.
448. See, e.g., Moley, The Clay Highway Plan, NI:WSWEEK, Mar. 21,1955, at 112.
449. Lupo, COLCORD & FOWLER, supra note 12, at 188.
450. OWEN, supra note 79, at 67-104, 107-09.
451. Id. at 31,40-54,105-14.
452. Construction Ahead, NEW REPUBLIC, May 16, 1955, at 5. In the 1970's, New Republic
articles regularly spoke out against the Interstate ~ rogram. See, e.g., Hall, Highways vs.
Environment: The Long Island Fight, NEW REPUBLIC, May 12, 1973, at 17; Cracks in the Cement,
NEW REPUBLIC, Sept. 30, 1972, at 10.
453. Shannon, Eisenhower as President: A Critical Appraisal of the Record, COMMENTARY,
Nov. 1958, at 390. In 1972, Shannon, now an editorialist for the N. Y. Times, authored a long article
for the Sunday Magazine section lambasting the Int3rstate program and indicating that its
initiation was "easily the most significant domestic act of the Eisenhower Administration."
Shannon, The Untrustworthy Highway Fund, NY. Timm;, Oct. 15, 1972, § 6 (Magazine), at 210.
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legislative evolution, and its early implementation indicates the inadequacy of such an appraisal. In reporting below onwhat such an analysis had
yielded, this Article will first identify a compensating virtue found in the
1956 Act which its urban critics have ignored. The Article will then briefly
sketch the results of that analysis as applied to several of the indictment's
counts. In Subsection (2), the remaining counts will be examined at
greater length and in greater detail.
a. Public hearings: When measured against contemporary urban
values, the 1956 Act deserves positive credit for at least one of its
provisions. It was section 116(c) of that Act which introduced into Title 23
the requirement that a local public hearing be held for all federal-aid urban
highways.454 A tracing of the somewhat flukish legislative history of this
provision,455 however, makes it difficult to discern what its inclusion in the
454. Federal-Aid Highway Act of 1956, ch. 462, § 116(c), 70 Stat. 385, as amended 23
U.S.C. § 128 (1970).
455. Section 116(c) amended § 13 of the Federal-Aid Highway Act of 1950, ch. 912, 64 Stat.
791, which had mandated a public hearing for every federal-aid highway "bypassing any city or
town." (It is said that this 1950 provision was due to Senato~ Dennis Chavez, chairman of the
Senate Public Works Committee, who had become annoyed when a federally aided realignment
of a state highway had taken business away from a bar owned by his brother-in-law (Turner
Interview)). After positing the public hearing requirement, § 13 went on to require that the state
highway department "certify" to the Bureau that it had considered the bypass's "economic
effects"; this made clear that "economic effects" was the issue which it was the purpose of the
hearings to explore. These post-1950 public hearings, although thus quite limited in both their
number and their scope, were regarded as a nuisance by state highway officials. The public
hearing issue was not raised in 1955-56 only because the Administration's 1955 bill, as well as
the 1955 Fallon bill reported out to the House, would have rendered § 13 inapplicable to Interstate
projects; the idea apparently was that the public hearings produced delay which was at odds
with the goal of achieving the prompt completion of the Interstate System. State highway officials
supported this amendment with public statements which exhibited an unabashed arrogance.
See, e.g., 1955 Senate Hearings, supra note 82, at 391-92. See also 1956 House Public Works
Comm. Hearings, supra note 155, at 76. On the Senate side, the Gore bill, approved by the
Senate in 1955, contained a section specifically reaffirming (and somewhat clarifying) the
existing § 13 public hearing requirement. The bill which finally passed the House in 1956 backed
away from the Fallon proposal by eliminating any mention of public hearings; it accordingly would
have preserved § 13 as it was. See H.R. REP. No. 2436, 84th Cong., 2d Sess. 36 (1956). The
Senate's 1956 bill included basically the same reaffirming and clarifying section which the
Senate had approved the year before.
There thus were certain differences between the House and Senate bills, but these
differences were both minor and technical. Note, then, what happened in conference. The
conferees, while accepting the syntactic format of the Senate version, added new words to that
version so as to impose the public hearing requirement whenever a highway either "bypasses or
enters into"· an urban area. What it was that occasioned in conference this sharp change of
direction-quite foreign to the conference's supposed function of resolving or compromising
House-Senate differences-has not been disclosed, although one source indicates that the new
provision was authored in a mellow due process mood by Senator Francis Case. (Turner
Interview). That the change of direction was not given careful thought is suggested by the fact that
the conference bill (and hence the Act) did not expand the scope of the public hearing beyond
the issue of "economic effects"; this is a sensible limitation for hearings on bypass highways, but
an arbitrary limitation for hearings on urban highways generally. The congressional outcome
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1956 Act truly revealed about the congmssional understanding of the

urban situation.
b. Air pollution: The urban Interstat9s have induced motoring,456
and to that extent can be held responsible lor the air pollution which urban (
motoring produces. However, the steady How of freeway driving results in
the emission of less carbon monoxide ancl fewer hydrocarbons than the
stop-and-go driving done on ordinary Cil:Y streets. 457 All one can confidently say about the net effect of the urban Interstates upon urban air
quality is that it is uncertain. In the mid-fift es the general public was not
particularly aroused about air pollution;~E8 moreover, the extent of the
automobile's contribution to this pollution was just beginning to be publicly understood 459-and was not yet und 9rstood in Congress, as 1955
congressional hearings reveal. 460 The theory of the photochemical nature
of urban smog which suggested the significance of the automobile had
been developed in 1949 by Dr. Haagen-Smit of the California Institute of
Technology.461 In 1954 Haagen-Smit. mindful of the constant-speed
must have led many state highway officials to rue thE·il' preference to press the public hearing
issue: and "outraged" Robert Moses "fulminated" agairlst § 116 in a 1957 report-to-the-citizenry
in Harper's. Moses, The New Superhighways.' Blessina or Blight, HARPER'S, Dec. 1956, at 27,31,
discussed in SCHNEIDER, supra note 14, at 95-96.
Congress amended § 128 in 1968, opening up the public hearing to all the proposed urban
highway's "social," "environmental," and "urban planning" effects. Federal-Aid Highway Act of
1968, Pub. L. No. 90-495, § 24,82 Stat. 828. As virtually "is last official act in office, Transportation
Secretary Alan Boyd administratively bifurcated the § 1:::8 public hearing into an early hearing on
the highway's general location and a later hearing on ttlEl issues of precise location and highway
design. See 23 C.F.R. pt. 1, app. A (1974). The resultin9 "two-hearing procedure" has become a
valuable element of citizen participation in the final planning of the urban Interstates. See B.
KELLEY, THE PAVERS AND THE PAVED 135-40 (1971). Bul see Mashaw, The Legal Structure of

Frustration: Alternative Strategies for Public Choice' Concerning Federally Aided Highway
Construction 122 U. PA. L. REV. 1, 22-24 (1973).
456. See text accompanying notes 515-31 infra.
457. See Federal Highway Administration, Resource Book on the Federal-Aid Highway
Program, Sept. 1971, at 103 (finding a2:1 ratio) But ~ee Schneideman, Cohn & Paulson, Air
Pollution and Urban Freeways: Making a Record on rlC/zards to Health and Property, 20 CATH.
U.L. REV. 5, 10 (1970), who claim that freeway drivino fares badly in the emission of nitrogen
oxide; I have been unable to document this.
458. An exception is Los Angeles, where by 1955 ':.mog" had already become a controversial political issue. See J. FLICK, THE CAR CULTURE 222-:?3 (1975).
459. See AIR POLLUTION FOUNDATION FINAL REPOR"", 12, 24 (1961). In 1956, a sociologist
dismissed as an antiquarian "prejudice" the idea that automobiles might be detrimental to human
health. Allen, The Automobile, in F. ALLEN, H. HART, D. MILLER, W. OGBURN & M. NIMICOFF,
TECHOLOGY AND SOCIAL CHANGE ch. 6 (1956).

460. Hearings on S. 890 and S. 928 Before a Subcomm. of the Senate Comm. on Public
Works, 84th Cong., 1st Sess. (1955). For example, a 1 industrial spokesman referred to the
"popular view" that "industry" was the "sole [air pollutioll] offender," and spokesman conceded
that there was a "certain logic" in this view, since indLl~,trial pollution was so conspicuous on a
smokestack-by-smokestack basis Id. at 248.
461. See A. HAAGEN-SMIT, REPORTTOTHE Los ANGEL[~, COUNTY AIR POLLUTION CONTROL DISTRICT,
THE ANALYSIS OF AIR CONTAMINANTS (1949).
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factor but apparently in the dark about traffic generation, published his
conclusion that "[t]he construction of freeway is. . . an excellent means
towards the reduction of exhaust fumes."462
c. Residential displacement: According to one estimate, the Interstate System is responsible for the displacement of 1 million persons. 463
Relocation assistance was first provided by the 1962 Act, and was then
bolstered in 1968 and 1970. 464 By these years, however, much of the harm
had already been done, for the 1956 Act itself contained no relocation
provisions 465 It has been asserted that the 84th Congress "never discussed" the relocation question 466 This assertion is false. Prodded by the
forceful testimony of New York City's Robert Moses,467 the bills considered by the House in 1955 and then approved by the House in 1956
would have rendered family relocation expenses includable within highway "construction" costs for purposes of federal funding;468 for the
Interstate program, this would have entailed a 90 percent federal share of
payments made to relocatees. However, in the Senate in 1956, this
provision was deleted by the Public Works Committee when it marked up
the House's bil1 469 On the Senate floor, Senator Herbert H. Lehman's
amendment to reinstate the House's provision was defeated by a voice
vote,470 and in conference the House acceded to this deletion. 471 The
House conferees' willingness to accede on this one issue is typical of the
kind of horse trading which characterizes conferences,472 but the reasons
for the Senate's hostility to the House's proviSion have never been
adequately explained 473 One factor which surely did not help was the
462. See Haagen-Smit, The Control of Air Pollution in Los Angeles, ENGINEERING & SCIENCE,
Dec. 1954, at 11, 15.
463. See A. ALTSHULER, THE CiTY PLANNING PROCESS 339 (1965).
464. See note 246 supra.
465. Compare the 1956 Act's allowance of federal reimbursement for relocation payments
made to public utilities. See text accompanying note 226 supra.
466. R. CONNERY & R. LEACH, THE FEDERAL GOVERNMENT AND METROPOLITAN AREAS 52 (1960).
467. 1955 House Hearings, supra note 62, at 404-05. Moses' reasoning was quite practical.
Displacements were a potential source of major opposition to the badly needed urban Interstates "Generous" relocation assistance-assistance which even goes "beyond being merely
just and fair"-would be an effective way of buying off that opposition. See alsoCARO, supra note
14, at 847-49.
468. For the 1956 bill, see H.R. REP. No. 2022, 84th Cong., 2d Sess. 15-16,24 (1956).
469. See S. REP. No. 1965, 84th Cong., 2d Sess 17 (1956)
470. See 102 CONGo REC. 9227-28 (1956).
471. See H.R. REP. No. 246, 84th Cong., 2d Sess. 37 (1956).
472. Fallon Interview.
473. Just weeks before voting on the Federal-Aid Highway Act of 1956, the Senate had
approved the Housing Act of 1956, which had rendered relocation costs eligible for federal
funding in the federal-aid public housing program. Act of Aug. 7, 1956, ch. 1029, § 305,70 Stat.
1110.
Senator Gore opposed the Lehman amendment on the Senate floor on the grounds that his
committee had not considered the relocation issue. 102 CONGo REC. 9228 (1956). This is totally
false: his committee had explicitly rejected the House's relocation proposal.
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absence of any strong lobbying organization able to represent the interests of the potential displacees. 474
d. The urban environment: It is trUEl that parklands and shorelines
have been disproportinate victims of thE~ urban Interstates. This was a
result which highway officials quite purposefully and openly strived for,475
and their purposes in this regard cannot be casually dismissed. Parklands
are free of buildings, residences, businesses, and city streets. Constructing a freeway through a dense urban area msults in enormous problems of
human displacement and inconvenience. It also runs up an immense
eminent domain bill, given the need to PC:l)! for the value of buildings and
for the termination of access. 476 By locatin!~ the freeway in a park, all of this
expense is avoided. Parklands, of courSl3, possess their own important
urban value, which one would expect thE appropriate park authority to
seek to protect. Whether a state highway department has the power to
condemn land already devoted to a public use by another agency is a
question of state law. The priority which state law often attached to
freeways in such a situation 477 was plainly vulgar, but the blame for this
cannot be placed on Congress.
e. Low-income communities: It is also true that in the 1955 designations a disproportionate number of Inter!:tates were routed through lowincome neighorhoods. This also was to a large extent purposefully done,
and for reasons openly stated. The fedem.l urban renewal legislation of
1954 had rested on the basic premise that slums were in essence a
problem of deteriorated buildings, rather Ulan a problem of the low-income
of those buildings' inhabitants. The solution, therefore, was to tear down
these buildings and replace them with ~;tructures housing useful civi.1
activities. 478 Crude as this premise now S'3ems, it was embraced in the
mid-1950's by city planners, whose "physical determinism" it vali474. By contrast, the public utilities lobbied quitE! effectively and over a period of several
years. See Federal-Aid Highway Act of 1954, ch. 181, § 11,68 Stat. 74; EISENHOWER DOCUMENTS,
supra note 12, at 550;.1955 Senate Hearings, supra1Dte 82, at 895-943.
475. See INTERREGIONAL HIGHWAYS, supra note 1:!'I, at 69: "The valley of a small stream
penetrating a city may offer excellent opportunity for the, location" of a freeway. See alsoAMERCIAN
ASS'N OF STATE HIGHWAY OFFICIALS, A POLICY ON ARTERIAL HIGHWAYS IN URBAN AREAS 89-90 (1957);
INTERREGIONAL HIGHWAYS, supra note 121, at 62; 1955 BUl'Elau Memorandum, supra note 136, at 9.
476. On eminent domain liability for limitation of access, see Van Alstyne, Just Compensation of Intangible Detriment: Criteria for Legislative M)difications in California, 16 U.C.LA L.
REV. 491, 493-505 (1969).
477. See CAL. STS. & H'WAYS CODE § 103.5 (West 1~169), construed in People ex rei. Dep't of
Pub. Works v. City of Los Angeles, 179 Cal. App. 2d55B,4Cai. Rptr. 531, appeal dismissed, 364
U.S. 476 (1960). The rule stated in this section has since been modified. CAL. CIV. PRO. CODE §
1241.7 (West Supp. 1975); see Note, California Co.-:ie of Civil Procedure Section 1241.7:
Protecting Public Parks from Highway Intrusion, 23 HASTINGS L.J. 949 (1973).
478. See L. FRIEDMAN, GOVERNMENT AND SLUM Hous NG ch. 4 (1968).
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dated,479 and by all significant segments of public opinion. 48o The urban
renewal premise was in turn employed by highway officials, who concluded that locating a valuable freeway through a "blighted" or "decadent" slum area constituted a positive social good. 481 There are additional
considerations which explain the placement of freeways in low-income
neighborhoods. In the mid-1950's city planners believed that urban
Interstates would have a beneficial effect on many inner-city neighborhoods: because through traffic would be diverted to the Interstates,
ordinary city streets would become "quiet and safe" and more suitable for
neighborhood use. 482 Finally, some freeways scheduled in 1955 to run
through upper- or middle-class neighborhoods were later rerouted
through poverty neighborhoods after affected residents in the original
locations exerted their political influence. As one commentator has noted,
urban freeways "follow the geographical path of least political resistance. "483 There is perversity here, but it lies with our entire political system
rather than any particular federal program.
2.

Particular Counts

a. The political configuration: The indictment's political claim is that
the urban portion of the Interstate program was thrust upon American
cities by the highway lobby.484 As history, however, this claim lacks
accuracy. The truth is that it was the cities themselves which championed
and indeed insisted on the urban Interstates. The cities' spokesman in this
regard was the American Municipal Association (AMA)-the organization
which served as the principal representative of the city in federal matters
479. See H. GANS, PEOPLE AND PLANS 25,61 (1968).
480. Liberals wanted public housing, but they also definitely wanted urban renewal.
Conservatives approved of urban renewal because of its favorable implications for central city
property values and its opportunities for the urban renewal developers. For some, the point was
that urban renewal would accomplish "Negro removal." See generally L. FRIEDMAN, GOVERNMENT
AND SLUM HOUSING (1968).
481. AMERICAN ASS'N OF STATE HIGHWAY OFFICIALS, A POLICY ON ARTERIAL HIGHWAYS IN URBAN
AREAS 89 (1957). See also P. Healey, Jr., The Cities' Responsibility in the New Highway Program,
Mar. 4, 1957, at 8 (paper delivered althe 18th annual Highway Conference)(copyon file with the
author); Clarkeson, Urban Expressway Location, 7 TRAFFIC Q. 252, 257 (1953); Lochner, The
Integration of Expressways with Other Urban Eiements, 7 TRAFFIC Q. 346, 351 (1953).
Urban renewal's ugly aspect was not without influence: according to Alf Johnson some city
officials expressed the view in the mid-1950's that the urban Interstates would give them a good
opportunity to get rid of the local "niggertown." Johnson Interview.
482. See, e.g., CLEVELAND CITY PLANNING COMM'N, CLEVELAND TODAY ... TOMMORROW 31
(1950); McElhiney, Evaluating Freeway Performance in Los Angeles, 14 TRAFFIC Q. 296, 306-11
(1960); Winter, Development of a Freeway System in Los Angeles Metropolitan Area, 3 TRAFFIC Q.
105, 117 (1949).
483. See A. DOWNS, URBAN PROBLEMS AND PROSPECTS 218 (1970). See also MOWBRAY, supra
note 14, at 178-79.
484. E.g., LEAVITI, supra note 14, at 80.
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during the 1950'S.485 When the proposal to provide financing for the
Interstate System was first presented in 19E,4, the AMA, in the words of its
then Executive Director, "seized uponthe iclea. "486 A resolution endorsing
the urban Interstates carried by a 90 percent vote at the AMA's Annual
Congress in December 1954,487 and a E;imilar but even more strongly
worded resolution was approved unanimously in the late 1955 meeting
after Congress had failed to act. 488 Mayor ,!\Ibert Cobo of Detroit, in 1955
testimony for the AMA, stated that urban frwways were "necessities," and
that a good urban freeway was "a pic:1ure of beauty."489 President
Eisenhower's message to Congress had listed the relief of existing (and
prospective) "traffic jams" as a major purpose of the Interstate System. 490
Before the House and Senate committee:s the AMA's representativesmostly big-city mayors-pounded away with the argument that traffic
jams are worst within cities, and therefore urban Interstates are entitled to
the highest priority.491 Nashville Mayor Ben West told the Senate in 1955
that the increase of the federal share to 90 percent was indispensable to
get the Interstate job done. 492 In the 1956 hearings, Mayor West advised
the House committee that "[w]e in the citie:s just cannot wait any longer.
The situation is beyond being critical and is now approaching the pOint
where 'desperate' would be a more adequate word to describe our
needs."493 Congress was advised that in the view of Mayor Thomas
D'Alesandro of Baltimore, "[t]raffic strangulation within cities is the major
problem facing the country," a problem which further congressional delay
would only exacerbate. 494 Three years later when word leaked out that the
President had ordered a review of the urban Interstates,495 the position of
the AMA remained unchanged-if anything, it had become more adamant. Ben West, again representing the .t\MA, advised a congressional
committee that the deletion of urban rout;~s fro.m the Interstate System
485. See S. FARKAS, URBAN LOBBYING 63-65 (197'1:. While the AMA historically had given
"insufficient weight" to the interests of the larger cities (see id. at 37), in its 1954-56 highway
efforts big city mayors provided its leadership. The orgclrlization changed its name to the National
League of Cities in 1964. Id.
486. See P. Healey, Jr., The Cities' Responsibilil~ in the New Highway Program, Mar. 4,
1956, at 3 (paper delivered at the 18th annual Highway Conference) (copy on file with the author).
487. 1955 Senate Hearings, supra note 82, at 18""
488. 1956 House Public Works Comm. Hearings supra note 155, at 125.
489. President's Advisory Committee on a Natiol3.1 Highway Program, Minutes of Public
Hearings, 1955, at 1 (unpublished document in the DE p't of Transportation library, Washington,
D.C.). Robert Moses testified in a similar vein for the Conference of Mayors. Id. at 48-50.
490. CLAY COMMITTEE REPORT, supra note 149, at I~.
491. See, e.g., 1955 House Hearings, supra note 02, pI. 1, at 686 (testimony of Cleveland
Mayor Anthony Celebreeze).
492. 1955 Senate Hearings, supra note 82, at 19<'.
493. 1956 House Public Works Comm. Hearings. supra note 155, at 123.
494. Id. at 134.
495. See notes 263-85 and accompanying text SL'pra.
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would be "a terrible and tragic mistake;"496 he went on to warn that "the
Nation's cities will fight any such proposal to the bitter end. "497
If the big cities thus presented themselves publicly as true believers
in the urban Interstates, there is little evidence that the prospect of these
Interstates made either state highway officials or the highway construction
industry especially happy. The inclusion of urban freeways within the
Interstate System seems somewhat contrary to the construction industry's
economic interests. Consider the Clay Committee's own figures-$12
billion for approximately 33,000 freeway miles in rural areas ($364,000 per
mile), and $15 billion for about 7,000 miles in urban areas (over $2 million
per mile).498 Part of the cost difference between urban freeways and rural
freeways results from the greater number of lanes in cities, a factor which
does redound to the benefit of the construction interests. The greatest part
of the difference, however, is attributable to land acquisition costs, which
are low in the countryside but astronomical within cities; land acquisition
was known in 1956 to be often 50 percent and sometimes as high as 80
percent of the total freeway COSt. 499 To the extent that funds available to a
highway program are allocated to land-intensive urban freeways rather
than construction-intensive rural freeways, the highway construction
industry clearly suffers.
The position of the state highway departments is likewise capable of
refinement. As previously noted, until 1956 these departments were
generally characterized by a significant anti-city (and especially anti-big
city) bias or orientation. 500 From their experience during the postwar
years, state highway officials were probably more aware than anyone of
the complexity of urban freeways--even if the complexities which they
had encountered were primarily of a technical and engineering nature.
From the standpoint of such officials, how much simpler and more
satisfactory it was to build freeways in the open countryside. If anything,
the real surprise may be that the state officials, speaking through AASHO
and Alf Johnson, supported the urban Interstates at al1. 501 There are
496. 1959 House Hearings, supra note 233, at 376.
497. Id. See also id. at 374 (testimony of Glenn Richards, Chairman of the AMA's Highway
Committeee). The White House was bombarded by letters from city mayors protesting the
possibility of any such deletions. See, e.g., letter from Toledo Mayor John Yager to President
Eisenhower, Aug. 17, 1959 (Pyle Files, Eisenhower Papers, Eisenhower Library).
498. See note 162 supra. The greater frequency of entrance-exit interchanges in urban
areas adds enormously to cost. By 1973, the cost of an average rural Interstate mile was $1-2
million, while the cost of an average metropolitan Interstate mile was $15-20 million. Gray, Section
4(t) ot the Department ot Transportation Act, 32 MD. L. REV. 327, 377 (1973).
499. See 1956 House Public Works Comm. Hearings, supra note 155, at 86. Not only does
an urban right-aI-way have a high lair market value, but the eminent domain liability lor remainder
damage and termination 01 access can be immense in cities.
500. See text accompanying notes 77-81 supra.
501. See text accompanying note 437 supra.
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several possible explanations for this SlJpport,502 but of all these the
political explanation is the most interestin~l. Alf Johnson's basic goal was
congressional approval of the Interstate pmgram. He appreciated that to
secure such approval it would be advantalJeous to establish the broadest
possible coalition favoring the program and to hold down the number of
the program's enemies. Johnson was aW3re that cities fervently wanted
the Interstates within urban areas. If urban freeWays were included within
the System, the cities could be enlisted ill the coalition supporting the
legislation; were urban freeways left out, the cities would have been
politically furious. He also knew that opposil ion to the urban routes-either
in Congress or in the public at large-was lrivial. 503 Johnson's conclusion
that the urban routes should be included in the System was thus grounded
in considerations.of political strategy.504
Certain lessons can be drawn from thiB discussion. Recent commentary has been rife with allegations that almost every American city has
been a "casulaty" of the Interstate progralll,505 and that the 90-10 federal
funding 506 amounts to fiscal "blackmail" committed by the federal government against the cities. 50? Whatever the actual consequences of the urban
Interstates, these allegations are very misleading. If cities have been
"casualties," the injuries have been largely self-inflicted. 50B lf the financial
arrangements constitute "blackmail," it is a. variation of blackmail in which
the victim connived with the blackmailer. Whether the cities rightly understood the urban public interest is, of course, another question, to be
considered separately. However, a bcmic initial pOint is that cities
regarded the Interstate program as a way of rectifying what they saw as
502. Possible explanations include the states' willingness to accept the cities' claims as to
the need for urban freeways.
503. See text accompanying notes 445-51 supra. During all the congressional hearings in
1955 and 1956, the urban portion of the Interstate program' was objected to by only one
organization-the Private Truck Council of America (se9 1955 Senate Hearings, supra note 82, at
883-84)-an organization which did not wield significant political influence.
There was, as it happens, one official in the White H,)use who preferred only a minimal urban
component for the Interstate System-General BragdJ1. However, during the 1954-56 period,
BraQdon's position on the urban Interstates was, at bot1e m, a corollary of his toll position. SeeJ.S.
Bragdon, OUTLINE OF A PLAN FOR A U.S. NATIONAL H'CoHWAY SYSTEM To BE FINANCED PRIMARILY
BY REVENUE BONDS, EITHER u.s. OR STATE, UPON ELEC110N BY EACH STATE; OR BY A STATE AS A
FREEWAY, UNDER CERTAIN CONDITIONS, at 2 (unelHted memorandum) (Bragdon Files,
Eisenhower Papers, Eisenhower Library). Once Brag(j.)n's general toll recommendations had
been rejected, his reservations about the urban Inter~':ates could be conveniently ignored.
504. Johnson Interview. Since the urban Intersta':es have developed into a clear political
liability for the Interstate program, one can easily undel·~:tand why Johnson now wishes they had
been left out.
505. Dunhill, The Freeway Versus the City, ARCHITI,CTURAL F., Jan. 1968, at 73.
506. See note 363 and accompanying text supra.
50? Kheel, Subway Power: New York's Defense Against Oil Blackmail, NEW YORK, Nov. 5,
1973, at 51.
508. Ms. Dunhill's statement that cities "awake,led only slowly to their own defense,"
(Dunhill, Reconciling the Conflict of Highways and Can;, REPORTER, Feb. 8, 1968, at 22), is thus
quite insufficient.
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serious imbalances in traditional highway programs. At the time Congress
came to consider the Interstate issue in the 1950's, urban motorists were
expending far more in state gas tax payments than they were receiving
back by way of urban highways provided by the existing state highway
programs. 509 The 25 percent share allocated to the urban C projects by
the federal program had been thought unduly low even in 1944,510 and
population shifts subsequent to 1944 made the 25 percent figure seem
increasingly unfair. To city officials these state and federal inequities were
both substantial and galling. 511 An AMA study published in January 1955
asserted that "among inter-governmental fiscal relationships none are of
greater perennial interest to municipal officials than those having to do
with highways."512 Cities were eager to secure their "rightful share" of
highway program expenditures,513 and the $15 billion budgeted for urban
freeways by the Clay Committee was seen as a dramatic step in the right
direction. 514
b. Traffic generation: The general proposition at the heart of all the
traffic justifications for the urban Interstates was that freeways allow a freer
flow of traffic,515 and hence are able to shorten driving times and reduce
traffic congestion. The critics of the urban Interstates have sought to rebut
this proposition, as it is applied to the urban Interstates, by contending that
urban freeways "generate" traffic--traffic of such volume that the prefreeway congestion levels are quickly (or at least eventually) reestablished. 516
In the early 1950's the American experience with urban freeways was
relatively limited. 517 The traffic generation factor, however, had already
been noted by the Bureau,518 and was beginning to be frequently discus.509. See J. MEYER, J. KAIN & M. WOHl, THE URBAN TRANSPORTATION PROBLEM 61-63 (1965).
510. See BURCH, supra note 25, at 223-24.
511. Hearings on the National Highway Study Before the Subcomm. on Roads of the House
Comm. on Public Works, 83d Cong., 1st Sess., pI. 1, at 123,127-31,144-45,151,169-70 (1953)
(testimony of various city officials).
512. AMERICAN MUNICIPAL ASS'N, LOCAL GOVERNMENT'S SHARE OF STATE-COllECTED HIGHWAY
FUNDS AND REVENUES 3 (1955).
513. Id. at 4.
514. Healey Interview. By 1955, in recognition of the expenditure in balance, about a dozen
states had developed rebate or exemption schemes for urban motorists. See AMERICAN MUNICIPAL
ASS'N, LOCAL GOVERNMENT'S SHARE OF STATE-COllECTED HIGHWAY FUNDS AND REVENUES 3 (1955).
515. A freeway lane is capable of handling up to 2,000 vehicles per hour. See Rainville, The
Importance of Urban Transit and Its Effective Capacities, in READINGS IN URBAN TRANSPORTATION
172,175 (G. Smerk ed. 1968).
Because of the absence of pedestrians, cross-traffic, and visual distractions, freeways are
also much safer than ordinary city streets; the safety point was relied on by those supporting the
urban Interstates. See, e.g., 1956 Senate Hearings, supra note 212, at 193 (testimony of
Baltimore Mayor Thomas D'Alesandero, Jr.).
516. E.g., CARO, supra note 14 at 897; the excellent presentation in A. DOWNS, URBAN
PROBLEMS AND PROSPECTS ch. 7 (1970); LEAVITI, supra note 14, at 38-39.
517. See text accompanying notes 83-85 supra.
518. See the.excerpt from a 1956 Bureau document in Memorandum, Jan. 13, 1960 (no
author indicated) (Bragdon Files, Eisenhower Papers, Eisenhower Library).
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sed. Walter Blucher, a well-known urban planner, had by then made
known his downcast views as to the complete futility of urban freeway
building.519 In other writings it is possible to detect, especially retrospectively, an undercurrent of concern about generation 520 Nevertheless,
most of the discussion remained upbeat. 521 At that time, New York City
was leading the nation in freeway buildino, and Robert Moses, its Public
Works Commissioner, confidently predict'3d that "we can lick congestion," in the title of a 1956 article. 522 H11:! one empirical study made,
published in July 1956, considered Chicago's Edens Expressway. Its
conclusion was that there was "some evicl<3nce" of traffic generation, but
that absent unusual circumstances such generation was not "highly
marked. "523
There is a possible demurrer to the generation claim which is entitled
to consideration here. Assume a freeway whose. generated traffic does
succeed in restoring prefreeway congestion. What the mechanis-tic language of "generation" obscures is that sucn a freeway does work to social
advantage by satisfying citizen transportation preferences which would
otherwise remain unfulfilled or "latent." ~\S Professor Wohl points out,
those who without the freeway would have declined to make a certain
useful trip, or made it at a less convenient hour, are allowed to make the
trip after all, or at a more convenient houry!4 Individuals also are afforded
a greater latitude of residential and occ\.; pational choice; they can live
further away from work and, with the help of freeways, keep the time of
their commute within acceptable limits. 525
Professor Wohl's demurrer suffers, however, from two defects. The
first concerns its policy. There may be ~l,)od reasons for regretting the
greater residential and occupational dispersion to which the demurrer
refers. Also, some of the new freeway driving to which the challenge refers
will involve trip-takers who previously had been patrons of public transportation; their withdrawal from the public transportation market may limit
519. His views were published in a law review, of al places. Blucher, Moving People, 36 VA.
L. REV. 849, 849-50 (1950).
520. See the articles by Casey, Elder, and Smith, 9Kcerpted in SCHNEIDER, supra note 14, at
198-99.
521. The articles excerpted by Schneider all reached basically affirmative conclusions on
urban freeway building. Casey, Integrated Transportwion Program, 10 TRAFFIC 0.416 (1956);
Elder, Houston's Urban Expressways, 3 TRAFFIC O. 1EI~;, 172-73 (1949); Smith, Support for the
Traffic Program, 5 TRAFFIC O. 38 (1951). See also OWEN, supra note 79, discussed in the text
accompanying notes 449-51 supra.
522. Moses, We Can Lick Congestion, in FREEDOM (IF THE AMERICAN ROAD 47 (Ford Motor Co.
1956)
523. Mortimer, The Influence of Expressways, 10 TRAFFIC O. 318, 328-29 (1956).
524. Wohl, Must Something Be Done About Congl~.;tion? 25 TRAFFIC 0.403,405-06 (1971).
525. That the urban Interstates have led to such di~:persing consequences is acknowledged
in the text accompanying notes 592-96 infra.
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public transportation's ability to avail itself of economies of scale. The
demurrer's second defect lies in its inadequacy as an historical explanation. It is clear that what Congress understood it was doing in approving
the urban Interstates was reducing or preventing urban traffic congestion. 526 Had Congress believed that these Interstates merely would permit
more urban drivers to encounter the same congestion, it might well have
been unwilling to approve the $15 billion (now $60 billion) urban portion of
the Interstate program.
It is therefore appropriate to assess the factual correctness of the
generation claim. On the merits the conventional wisdom is currently all on
the side of the generationists. To pick an example almost at random, a
recent New Yorker article states that "like most other cities, Atlanta
discovered a few years ago that all the expressways it had been building
were adding to the congestion rather than reducing it. "527 But is it really
true that our experience since 1956 has completely vindicated Blucher's
1950 expression of futility? Clearly, from a 1976 vantage point, the Moses
title is ludicrous. Moreover, it seems certain that the urban Interstates have
induced more traffic than highway planners had originally predictedwhich does mean that travel-time gains have been less than expected.
Nevertheless, today's conventional wisdom significantly overstates its
case. It is only at rush hour that the flow of traffic on an urban Interstate
does not move reasonably freely; rush hour apart, the urban Interstates
have been remarkably successful in increasing average vehicle speeds.
The only real debate, therefore, concerns conditions at rush hour. On this
issue, Federal Highway Administration figures indicate that the introduction of freeways in major metropolitan corridors generally has resultedeven at rush hour-in measurable decreases in average driving times. 528
While the Administration's arithmetic is frequently primitive,529 on this one
factual issue there is no convincing counterdata, and my personal observations in several metropolitan areas are in harmony with the Administration's findings.
No one could deny, of course, that complaints about today's freeway
congestion are both numerous and vociferous, and it might well be that
today's freeway motorists are as irritated by congestion as the ordinary
city-street motorist of 20 years ago. Any such irritation parity, however,
can be adequately explained in ways consistent with the analysis above.
526. But cf. 1955 Senate Hearings. supra note 82, at 50-51.
527. F. Powledge, A New Politics in Atlanta, NEW YORKER, Dec. 31, 1973, at 33.
528. Federal Highway Administration, Resource Book on the Federal-Aid Highway Program.
Sept. 1971, at 13, 223-27: Department of Transportation, Traveltimes in Urban Areas, May 15.
1968 (internal memorandum) (copy on file with the author).
529. See Wahl, Public Transit Pricing, Financing, and Subsidy Principles, 27 TRAFFIC 0.619,
621-22 (1973).
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A freeway may inspire in the motorist an expectation of high speed which
at rush hour it is unable to deliver; since t1e ordinary city street produces
no such expectation, the motorist does not suffer any equivalent sense of
aggravation when the street is filled with tniffic. 53o Also, in today's society,
transportation is one urban problem out of which the affluent citizen
cannot buy his way. By placing his residence in the suburbs he is able to
escape neighborhood squalor, serious cl'ime, inferior schools, undesirable neighbors, and air pollution at its inne '-city worst. That very suburban
choice, however, commits him to an ardul)us commuting cycle which, in
light of the amenities to which he is otherwise accustomed, is bound to
strike him as offensive. 531
c. Public transportation: Another accusation leveled against the
urban Interstate program is that it has hastened the decline of public
transportation,532 and more generally that it ignored the entire question of
urban public transporation in launchin;1 a major enterprise in urban
private transportation. 533 In Moynihan's 1~'60 judgment the 1956 Act was
"lunatic" in this latter regard. 534 On the merits it seems reasonable to
assume that the urban Interstates have damaged the cause of public
transit in at least two ways: first, by making 1he auto alternative for the trip to
work more attractive;535 and second, by encouraging a decentralization of
the metropolitan area which makes it harder for public transportation to
provide adequate service. 536 It is, howevEir, quite difficult to measure the
exact extent of that damage. Public transit passengership had been
plummeting ever since the end of World War II-from 23.3 billion in 194.5,
to 17.2 billion in 1950, to a shocking 11.5 Jillion in 1955537-a passenger
loss of 11.8 billion and over 50 percent. BE!tween 1960 and 1970, with the
urban Interstates opening up one after the other, patronage slipped from
9.4 billion to approximately 7.3 billion-a loss of more than 2 billion and
more than 20 percent. 538 Since the decline in patronage decelerated very

--------------------------

~---------------------------------------------------------

530. Compare the different and (in my view) le:3s persuasive "expectation" argument
advanced in Meyer, Urban Transportation, in THE MET'1)POLITAN ENIGMA 41,48-49 (J. Wilson ed.
1968). See also Bruce-Briggs, Mass Transportation a.'7d Minority Transportation, PUB. INTEREST,
Summer 1975, at 43, 48-49.
531. See SCHWARTZ, Book Review, 19 U.C.LA L REV. 148, 157 n.35 (1971).
532. See, e.g .. A New Federal Stab at Aiding Mass Transit, Bus. WEEK, Jan. 26. 1974, at 52,
for a temperate recent statement of this claim.
533. See Hall, The Long Is/and Fight, NEW REPUBLIC, May 12, 1973, at 17. See a/so H. Mertins
& D. Miller, Urban Transportation Policy: Fact or Fiction, June 1970, at 5,8 (Occasional Paper No.
2 of the Urban Transportation Institute of Syracuse Uriversity).
534 New Roads, supra note 13, at 19.
535. See SCHNEIDER, supra note 14, at 69; Goodwir, The Democratic Way, 7 TRAFFIC Q. 456.
463 (1953).
536. See SCHWARTZ, Book Review, 19 U.C.LA L. REV. 148, 157-59 (1971).
537. See W. OWEN, THE ACCESSIBLE CITY 27 (197:~:'. Corresponding with this public transit
passenger loss was an increase over 75% in the number of registered automobiles between
1945 and 1953. See CLAY COMMITTEE REPORT, supra rClte 149.
538 See W. OWEN, THE ACCESSIBLE CITY 27 (197~~).
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significantly during 1960-70, absent additional evidence the urban Interstates cannot reliably be blamed for more than a fraction of this 1960-70
decline.
If the 1956 Act is faulted because it failed to provide funding for public
transportation, the truth is that in both 1944 and 1956 a general federal
subsidy for public transportation was not a politically available option. 539
Many of the reasons for this are policy-neutral. The public transit industry
earned high profits during World War II and nationwide was still in the
black (although only slightly) in 1955-56. 540 Public transit subsidies were
controversial and unpopular at the locallevel,541 let alone at the federal.
With the exception of a few large metropolitan areas, transit systems
generally were privately owned,542 and federal grants to private companies would obviously be problematical. While Congress had approved
both the C543 and the urban Interstate programs, these were far from
decisive as precedents for any federal public transit subsidy. For one
thing, the highway program, financed as it was after 1956 from special
highway-user taxes, made no demands on general revenue. Moreover,
until the breakthroughs of the mid-1960's, Congress remained extremely
wary of deeply involving the federal government in affairs which were
"purely urban. "544 While a public transit program would definitely founder
on this reluctance, the Cand urban Interstate programs did not, since they
were conceived of as mere elements of a more general, nationwide
highway system. 545
Additionally, the 1955-56 period was, for somewhat fortuitous
reasons, a singularly unfortunate time for Congress to be reaching decision (even implicitly) on the respective roles of automotive and public
transportation. It happens that 1955 and 1956 were decisive years for the
development of the American automobile and public attitudes. From the
end of the war through 1954, Detroit had done little but tinker with its basic
539 It should be made clear that a thriving federal program currently exists for the support of
urban public transportation. See National Mass Transportation Assistance Act of 1974. 49 U.S.C
§ 1602(a) (Supp IV. 1974). amending 49 U.S.C. § 1602(a) (1970). This program did not involve
major sums of money until the 1970·s.
540. In 1955, industry operating income totaled over $55 million, down from $148 million in
1945. AMERICAN TRANSIT ASS'N, '73-'74 TRANSIT FACT BOOK 4 (1973). Industry profits equaled 1.75%
on investment. 1956 House Ways and Means Comm. Hearings, supra note 189, at 421.
541. See Smith, Maintaining the Health of Our Central Business Districts, 8 TRAFFIC O. 111.
119(1954).
542. In 1956, only 42 of the 1,600 urban transit companies operating in the United States
were pubicly owned (although the public systems tended to be in the larger metropolitan areas).
See 1956 House Ways and Means Comm. Hearings, supra note 189, at 420 (statement of George
Anderson, Executive Vice President, American Transit Association).
543. See text accompanying notes 45-64 supra.
544. The phrase is drawn from Hanson, Congress Copes with Mass Transit, 1960-64, in
CONGRESS AND URBAN PROBLEMS 347 (F. Cleaveland ed 1969).
545. See text accompanying notes 404-36 supra.
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product, which was boxy and sedate. Thn 1955 models-introduced in
late 1954546-achieved a daring breakthr,)ugh both mechanically and
stylistically. Their V-8 engines were endowed with far more horsepower
than those of their predecessors, and their <3.utomatic transmissions were
vastly improved. Their bodies were long. low, and "streamlined," and
came adorned with the kind of frilli~,h innovations-wraparound
windshields, new forms of two-toning-tr at succeeded, for better or
worse, in exciting the American consurler's imagination. Auto sales
soared from 5.4 million in 1954 to a record-~;hattering 7.4 million in 1955,547
and one study fixes 1955 as the beginning of the "golden era" of the
American automobile 548 (an era which the f Jel crisis has probably brought
to a close 549 ). In his congressional testimony General Clay was inclined
to extol the automobile,55o and a norma Congressman could easily
assume the triumph of the automobile a~. the basic American mode of
urban transportation.
A closer examination of the 1956 Act and its legislative evolution
suggests, however, that Congress was lot wholly insensitive to the
situation of public transportation,55t and that the responsibility for any
public transit deficiencies in the 1956 Act ~;hould probably be placed on
the shoulders of other organizations. In the ~/ears between the conception
of the Interstate program and the 1956 Act the American Transit Association (ATA)552-the major national representative of local transit operators
-and the American Institute of Planners (AlP) had adopted, coordinated, and presented to the public an interesting and legitimate position:
the interests of automotive and public transportation could be "accommodated" and "reconciled" by proceeding ahl~ad with urban fre~ways while
546. See. e.g .. the advertisements in LIFE. Nov. 22.1954. at 19-30; id .. Nov. 29, 1954.at6-7.
34-35. 50-51. 80-81, 129. 158-59; and the news story. I~rst Entirely New 1955 Cars. id., Nov. 1.
1954, at 49. Actually, Buick and Oldsmobile had chan~lod their designs a year earlier. and the
Oldsmobile had been the "hottest car" during 1954. Id
547. WARD'S AUTOMOTIVE YEARBOOK 131 (1973).
548. J. JEROME, THE DEATH OF THE AUTOMOBILE 25 (1S72). Jerome reminds us that:
Consumer interest in the new cars was positively frenzied: in those days the annual
introduction of the new models had become, for mc~t of America, an event ranking with
the Homecoming Day of the local high school fooltJall team. Id.
The suburban narrator of a recent John Updike story reminisces about the 1950's: "Guiltlessness. Our fat Fifties cars, how we loved them, revved ttHlm: no thought of pOllution." J. UPDIKE,
When Everyone Was Pregnant in MUSEUMS AND WOMEN, :32 (1972).
549. See Has Detroit Learned Its Lesson?, Bus WE!:I(, Oct. 5, 1974, at 64 (cover story); The
Painful Change to Thinking Small, TIME, Dec. 31, 1973, 3t 18 (cover story).
550. 1955 Senate Hearings. supra note 82, at 396; 1955 House Hearings, supra note 62, at
128, 143. See also 1955 Senate Hearings, supra note 82, at 160-61 (AASHO testimony).
551. But cf. M. DANIELSON, FEDERAL-METROPOLITAN TRANSPORTATION POLITICS AND THE COMMUTER
CRISIS 28-44 (1965) (discussing congressional enactm:nt of railroad legislation in 1958).
552. This organization is now called the American Public Transportation Association.
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at the same time incorporating into their design a variety of public transit
facilities, including special turnouts and platforms for buses, exclusive
bus lanes, and use of the freeway's median strip for rapid transit. 553
During those early years, the ATA-AIP position won many adherents.
In Los Angeles, for example, the original freeway plan devised in the
1940's contemplated "rapid transit" buses on all freeways and surface rail
on "certain" freeways.554 In recent years the "accommodation" concept
has been implemented in an interesting fashion. Because of the urban
mass transportation capital grant program originally approved by Congress in 1964, rail rapid transit now runs in the median strip of Chicago's
Dan Ryan Expressway.555 An exclusive bus lane, funded under a provision in the Federal-Aid Highway Act of 1970,556 now is part of the San
Bernardino Freeway in Los Angeles. 55? In these recent implementations
the accommodation concept is proving sound. The Dan Ryan line is
regarded as a success by the Chicago Transit Authority S58 Professor
Hilton, a severe critic of the federal urban transportation program generally, singles out federally funded freeway bus lanes for commendation,559
553. See, e.g., Forward to AMERICAN INSTITUTE OF PLANNERS, URBAN FREEWAYS (1947) (a
document prepared with the assistance of the American Transit Association): 1944 House
Hearings, supra note 31, pt. 2, at 687 -94 (testimony of Charles Gordon, Managing Director, ATA):
DeLeuw, Mass Transportation at the Local Level, in PLANNING 1949, at 134-39 (Am. Soc'y of
Planning Officials 1949): Hyde, Moving People in Urban Areas, in PLANNING 1953, at 68, 72 (Am.
Soc'y of Planning Officials 1953): Planning for Metropolitan Transportation, 18 J. AM. INSTITUTE OF
PLANNERS 75, 78-79 (1952): Kaufman, Book Review, J. AM. INSTITUTE OF PLANNERS, Spring 1948, at
39.
554. See Malley & Breigovel, Urban Freeways, J. AM. INSTITUTE OF PLANNERS, Fall 1948, at 23,
24-26: Winter, Development of a Freeway System in the Los Angeles Metropolitan Area, 3 TRAFFIC
Q. 105, 107 (1949)
Since the building of a freeway itself requires the acquisition of a broad right-of-way and also
the termination of access on surface streets, the extra cost of acquiring the land for a rail route is
only a fraction of the cost which a rapid transit agency would be required to incur were it to
condemn a right-of-way on its own.
In the late 1940's, Robert Moses successfully fought back an effort to build a rail route in a
median stripof the Van Wyck Expressway in New York City. SeeCARo, supra note 14, at 904-08.
555. See G. HILTON, FEDERAL TRANSIT SUBSIOIES: THE URBAN MASS TRANSIT ASSISTANCE PROGRAM
66-67 (1974).
556. Act of Dec. 31,1970, Pub. L. No. 91-605, tit. I, § 111(a), 84 Stat. 1719 (codified at 23
U.S.C. § 142 (1970)).
557. See LA Times, June 3, 1974, § 2, at 1, col. 5. On Mar. 15, 1976, an exclusive bus (and
carpool) lane was opened on the Santa Monica Freeway in Los Angeles. Another is planned for
the Hollywood Freeway (id., May 4, 1974, § 1, at 1, col. 4). In Paris, France, lanes are now
reserved for buses along 43 miles of Parisian boulevards: the early returns on patronage
increases are quite favorable. See id., May 30, 1974, § 1-A, at 6, col. 1.
The difficulties with the recent Diamond Lane on the Santa Monica Freeway in Los Angeles
make clear the desirability of including such a lane in the freeway's original design, rather than
imposing it on an already congested freeway.
558. See G. HILTON, FEDERAL TRANSIT SUBSIDIES: THE URBAN MASS TRANSIT ASSISTANCE PROGRAM
69 (1974). Professor Hilton seems skeptical about this assessment.
559. Id. at 18.
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and Professor Kain suggests they are an e>:cellent way "to improve urban
transportation at practically no cost. "560
An accommodation idea of consideral::le value thus was formulated
as early as 1944 and was refined and widely discussed in the decade that
followed. Yet this was an idea which went Vl101ly unmentioned during the
1954-56 legislative deliberations. What accounts for this oversight? The
basic explanation seems to be one which is concerned with the operation
of interest group politics. Interest groups perform at least two important
functions in a democracy. First, as wielders of effective political influence,
they provide representation for interests which do not receive adequate
representation through our system of electing Congressmen on a territorial basis. Additionally, they serve as sources of information, supplying
Congressmen with useful data of which thBY would otherwise, for lack of
access, remain ignorant. 561 An adequate E!;<planation for the omission of
the special facilities idea from the 1954-56 debate and the eventual 1956
Act is that for one reason or another thEi idea was not presented to
Congress by any of the interest groups which might have been expected
to do so. Urban planners generally were ccmmitted to the idea, but their
organization, the AlP, did not yet see itself in political terms; during the
relevant years, it maintained neither a Washington office nor a Washington
representative. 562 As for the American Municipal Association,563 in 1955,
Mayor Dilsworth of Philadelphia, a city whol;e public transportation problems were prematurely acute, urged the AMA to adopt a resolution
favoring the inclusion of "right-of-way for public transit" within every
federally supported urban highway.564 ThE3 AMA rejected this proposal.
According to its Executive Director, durinl~ 1955 the AMA's
big concern was to persuade Congre:3s to enact legislation to
establish the Interstate Highway Syslem, and every effort was
made to present a united front by all interests favoring such a
system. Anything that smacked of diversion of highway user
taxes to other purposes, even such a rEilated one as right-of-way
for public transit, might break the ranks of that united front. 565
What about the American Transit Association? Having virtually origi560. Kain, How to Improve Urban Transportation at I'ractically No Cost, 20 PUB. POLICY 335,
349-57 (1972).
561. See C. liNDBLOOM, THE POLIcy-MAKING PROCESS 66 (1968).
562. Howard Interview.
563. See note 485 and accompanying text supra.
564. See M. DANIELSON, FEDERAL-METROPOLITAN TRA~SPORTATION POLITICS AND THE COMMUTER
CRISIS, 96 (1965).
565. Letter from Patrick Healey (now a senior consultant at the NLC) to the author, July 20,
1973 (on file with the author). In 1957, with the 1956 Acl already on the books, the AMA finally
adopted a somewhat watered-down version of the [) Isworth proposal. See M. DANIELSON,
FEDERAL-METROPOLITAN TRANSPORTATION POLITICS AND THE COMMUTER CRISIS, 97 (1965).
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nated the special facilities idea in its 1944 congressional testimony,566
why did it let the idea lie dormant during 1954-56? A sufficient reason is
that during this period the ATA was strongly supporting another legislative
proposal, the logic of which effectively prevented it from also making the
special facilities argument. This ATA proposal was that transit operators
be exempted from the highway-user tax increases which the highway
legislation anticipated. 567 Given its keen interest in its tax exemption
proposal, the ATA was obviously disabled from also arguing that the
Interstate program should incur special expenses for the sake of public
transit. Indeed, the strategy of the exemption issue further required the
ATA to downplay the extent to which public transit vehicles, even absent
special facilities, would find occasion to travel on federally aided urban
highways in general and the urban Interstates in particular. 568
If the ATA thus chose to substitute the tax proposal for its earlier
special facilities proposal, a related point is that the congressional
response to the ATA tax proposal diminishes the charge that Congress
slighted or disparaged public transportation during its 1955-56 deliberations. The initial Fallon bill in 1955 did not include a public transit tax
exemption. However, after the ATA presented its position in the hearings
on that bill, the Public Works Committee included such an exemption in
the bill sent by the committee to the House floor. 569 The 1956 House bill
contained a similar exemption;57o indeed, ATA representatives collaborated with the House Ways and Means Committee staff in working out its
details and mechanics. 571 The exemption attracted little attention as the
bill passed the House. However, in the Senate, Senator Byrd's Finance
Committee rejected the exemption, arguing that 55 percent of the Interstate funds would be spent in cities,572 that public transit vehicles could be
expected to regularly utilize the urban Interstates, and that if this exemption were approved itwould be necessary to include exemptions for other
economically distressed concerns which would otherwise encounter the
new taxes. 573
566. See 1944 House. Hearings, supra note 31, pI. 2, at 687-94 (testimony of Charles
Gordon).
567. See, e.g., the ATA's statements and testimony in 1955 House Hearings, supra note 62,
at 1283-89; 1956 House Ways and Means Comm. Hearings, supra note 189, at 420-28; 1956
Senate Hearings, supra note 212, at 151-53.
568. See, e.g., 1956 House Ways and Means Comm. Hearings, supra note 189, at 425.
569. H.R. 7474, 84th Cong., 1st Sess. § 4(h) (1955), explained in H.R. REP. No. 1336, 84th
Cong., 1st Sess. 22-23 (1955).
570 See H.R. 10660, 84th Cong., 2d Sess. §§ 206(a), 208(b)(1) (1956), explained in H.R.
REP. No. 1899, 84th Cong., 2d Sess. 7, 26-28 (1956).
571. See 1956 Senate Hearings, supra note 212, at 150.
572. See note 162 and accompanying text supra.
573. See S. REP. No. 2054, 84th Cong., 2d Sess. 5 (1956). See a/so 102 CONGo REC. 9233
(1956) (statement of Sen. Byrd).
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It is important to recognize that the Senate Finance Committee's
analysis was entirely sound as far as it '\lent. If the analysis was to be
regarded as other than dispositive, the reason would need to be in some
special congressional concern for public -:ransportation. On the floor of
the Senate, such concern was in fact forthcoming. Senators Wayne Morse
and George Smathers expressed solicitude for the "low income groups,
who necessarily ride on public transportation systems," and for the
"housewives, clerks, stenographers, eleval'Or operators, and others" who
have no other means of transportation. 574 Other Senators joined in with
similar statements. 575 An effort to amend tre Byrd Committee's bill on the
Senate floor to conform it to the House bill was stymied for parliamentary
reasons,576 but the tenor of the Senate's di~;cussion seemed sympathetic
to the exemption idea. In conference it was the Senate which effectively
receded; the conference bill provided thalurban transit would pay neither
the extra penny of the per gallon fuel tax nor the tax on over 26,OOO-pound
vehicles. 577 (These exemptions have remained in the law ever since, and
have been expanded to cover the later increases in the fuel and vehicle
taxes 578 ) In short, the 1956 Congress gavl~ the transit lobby everything it
asked for, even though the reasoning which the lobby offered in support of
its request was clearly underwhelming.
Whether the ATA behaved wisely at tile time in pressing for the tax
exemption rather than for special facilities is a question one cannot
answer confidently. A tax exemption is for most purposes a functional
equivalent of a subsidy (or some related form of public expenditures).579
However, this equivalence is better under.;tood today than it was in the
mid-1950's, and it always has been better understood by tax lawyers and
economists than by the general public. 58c If the transit lobby wanted the
most help it could get from the 1956 Act, there was considerable strategic
value in choosing the exemption course. On the other hand, the exemption which it managed to secure. did not ~Iolp rail rapid transit operators,
since they were not consumers of the hiO lway-user items whose taxes
Congress was considering increasing. The ATA's exemption proposal
also did not make a difference to pubicly owned transit systems: by virtue
of notions of intergovernmental tax immunities, federal statutes imposing
574 102 CONGo REC. 9230-31 (1956).
575 See, e.g., id. at 9230 (remarks of Sen. Gordol1 Allott)
576. Id. at 9231.
577. H.R. REP. No. 2436, 84th Cong., 2d Sess. 16, 17.40,41-43 (1956).
578. See 26 U.S.C. §§ 4483(c). 6421 (b) (1970).
579. See, e.g., Surrey, Tax Incentives as a Device lor Implementing Government Policy.' A
Comparison with Direct Government Expenditures, 83 HARV. L. REV. 705 (1970).
580. The Supreme Court itself has opined that there is a constitutional difference between a
subsidy and a tax exemption. See Walz v. Tax Comm'n, 297 U.S. 664, 674-75 (1970). The Court's
point may be that the public perceives an exemption a~; l1uch different from a subsidy, and that
such matters of public perception are relevant to estatlishment clause questions.
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taxes on highway users had always exempted the public transit operators,
and this exemption was conceded in every one of the 1955 and 1956
proposals, as well as in the ultimate 1956 ACt. 581 One should note that
while only 42 of approximately 1,600 transit carriers were pubicly owned in
1956, they tended to be located in the larger metropolitan areas. 582
Moreover, in the years since 1956, public takeovers have been occurring
frequently. According to a recent tabulation there are now 185 publicly
owned systems nationwide, accounting for 91 percent of all urban transit
trips.583 Since this public ownership trend was already in progress in
1956, the ATA's position does seem shortsighted; however, the ATA's
institutional position in the mid-1950's may have inhibited it from basing its
action on any public ownership assumptions. 584
d. Urban development and planning: The urban development
accusations against the Interstate System charge that it has purposefully
fostered the suburbanization of our metropolitan areas and contributed to
the decline of central cities, without any regard for principles of urban
planning. 585 These accusations build on what is now understood to be an
important and undeniable truth: transportation exerts a powerful influence
upon the patterns of urban development. The modes of transportation in
American cities until the middle of the 19th century consisted only of
walking, supplemented by private horse-drawn carriages. The result was
a highly concentrated urban settlement. Since in the 1970's public transportation is frequently heralded as a device for increasing population
density,586 there is irony in the fact that during the 19th century it was
successive breakthroughs in public transportation technology which
permitted and determined the initial stages of urban dispersal. By midcentury the omnibus (a 15-passenger vehicle drawn by two horses) and
steam-driven commuter rail had become common, and they were followed by electric streetcars in the late 1880's. The consequence of these
developments was a significant relocation of residences along the lines of
the public transit service. Electrically driven elevateds and subways
581. See. e.g .. 26 U.S.C. § 4483(a) (1970). See a/so 102 CONGo REC. 9232 (1956) (remarks of
Sen. Hubert Humphrey).
582. See 1956 House Ways and Means Comm. Hearings. supra note 189. at 420 (statement
of ATA).
583. AMERICAN TRANSIT ASS'N, '73-'74 TRANSIT FACT BOOK 9 (1973).
584. The vast majority of transit operators during that period were private operators and
desired to remain so. Public takeovers were generally regarded as a last resort justifiable only by
economic necessity. Indeed, one of the ATA's arguments in 1956 was that, unless transit was
exempted from the new highway-user taxes, those taxes, by discriminating against the private
carrier, would lead to undesirable public takeovers of economically marginal transit operations.
See 102 CONGo REC. 9232 (1956).
585. See. e.g., MOWBRAY, supra note 14, at 61-73; New Roads, supra note 13, at 19.
586. See, e.g., Lisco, Mass Transportation: Cinderella in Our Cities, PUB. INTEREST, Winter
1970, at 52, 56-57.
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opened in four cities between 1892 and 1909. 587 The extent to which
public transportation controlled urban activit:1 is revealed by the extraordinary fact that as late as 1925, only 1 percent of developed land within all of
the New York metropolitan area was locat'3d more than 1 mile from a
rai Iway station. 588
The rapid rise of the automobile hamored dramatic implications,
inasmuch as the automobile was conducivEl to a dispersion of residences
both much "flatter"589 and more extendE!d from the city center than
previous types of public transportation could ever have achieved. In this
way the automobile was responsible for the modern suburb. This fact was
well understood by Interregional Highways, which noted that "[s]uburban
home developments have been made atrractive largely by the possibilities of quick and individual daily transportation thus afforded, "590 and
that "[s]uburban business centers have followed the clustering of suburban homes. "591
The fact that automobiles are privately E.nd individually owned clearly
has reduced government's power to regulate metropolitan growth. It by no
means has eliminated that power, however, since even in the automobile
age the pace and location of urban development still can be considerably
controlled by the placement of public highways (which, in this setting,
become the relevant publicly provided facility). Sensitive to this point,
Interregional Highways diagrammed how the outward growth of Baltimore, Washington, and Chicago in the 20tl", century had been governed
by the location of highways.592
Freeways, with their greater vehicle-carrying capacity, can be especially potent in their developmental consequences. While Los Angeles
may be an extreme (or at least an unusual) (.ase, the effect of freeways on
Los Angeles urban patterns has been so salient as to require comment.
The rapid population growth in the San Fern:mdo Valley can be attributed
largely to the opening of the San Diego, Golden State, and Hollywood
Freeways; the San Diego and Santa Ana Freeways were the catalyst for
the emergence of Orange County.593 All of these Los Angeles freeways,
587. See Tarr, From City to Suburb: The "Moral" Ini'/llence of Transportation Technology, in
AMERICAN URBAN H,STORY 202-10 (A. Callow ed. 2d ed. 1973).
588. BURCH, supra note 25, at 17 n.16.
589. The word is from Kain, The Distribution and Movement of Jobs and Industry, in THE
METROPOLITAN ENIGMA 28 (J. Wilson ed. 1968).
590. INTERREGIONAL H,GHWAYS, supra note 121, at 53-54.
591. Id. at 54. The report also took note of the ')3ntral city's decay and the inefficient
decentralization which the suburbanization process maV entail. Id. at 53-54.
592. Id. at 54-55.
593.

See generally Alexander, Too Little, Too Late, Too Bad, in CRY CALIFORNIA, Spring 1968,

at 7.
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except the Hollywood, are included within the Interstate System. 594 If one
considers the urban Interstates in American cities generally, two complementary points seem eminently clear. First, the urban Interstates
encourage the dispersal of jobs and residences away from the central
city595 into suburban locations, inasmuch as they substantially minimize
the access advantage which central city locations would otherwise enjoy.
Second, they encourage job and residential locations in new outer suburbs rather than in established inner suburbs, since they help neutralize
the access advantage that inner suburb locations would otherwise
enjoy.596
Overall, the urban Interstates thus do produce very substantial
suburbanizing effects. Substantial as these effects may be, however, they
are still capable of overstatement, and overstatements of this sort have
become common. Typical is a recent article in Fortune which, while
conceding that "many factors" have contributed to metropolitan suburbanization, nevertheless asserts that ultimately it is the Interstate System
which "has made this transformation possible. "597 In evaluating this
assertion, one must keep in mind that it was not until 1956 that Congress
undertook to finance the Interstate System, and that the ribbon on the first
urban Interstate constructed with 1956 financing was apparently not cut
until 1959. 598 Yet a year earlier, in 1958, it had been possible for the editors
of Fortune to publish a book called The Exploding Metropolis-a title
which purpGrted to describe the suburbanizing phenomenon which had
been in process ever since the close of World War II. All available data
support the Fortune editors' observations. 599 The real suburban explosion
was one which had already occurred by 1959. That explosion came about
594. The Santa Ana Freeway was completed before 1956, when the Interstate System was
still part of the federal-aid primary program. See text accompanying note 146 supra.
595. By customary usage, "central city" refers to the entire municipality which forms the
center of a metropolitan area. Thus the "central business district" or "downtown" typically
comprises only a small portion of the central city.
In Los Angeles, "central city" occasionally is used in the sense of "central business district"
(see, e.g., the sign on 6th Street near the Harbor Freeway).
596. These assessments are congruent with the predictions offered by John Howard in
COMMUNITY GROWTH-IMPACT OFTHE FEDERAL HIGHWAY PROGRAM, Nov. 20, 1957 (paper prepared for
63d National Conference on Government of the National Municipal League) (copy on file with the
author).
Los Angeles may provide an exception of sorts to the text's second point: the Santa Monica
and San Diego Freeways have vitalized the City's West Side, the area including the Westwood,
Century City, and Brentwood neighborhoods.
597. Cameron, How the Interstate Changed the Face of the Nation, FORTUNE, July 1971, at
78-80. See also Abe, A New Perspective on Urban Transportation, 29 TRAFFIC Q. 531,533-34
(1975).
598. Turner Interview.
599. See, e.g., WILBUR SMITH & ASSOCIATES, FUTURE HIGHWAYS AND URBAN GROWTH 13 (1961).
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by virtue of the confluence of a number of f,:lctors other than freeways.600
One of these, to be sure, was a transportation factor-soaring auto sales.
The other factors were somewhat distinct from transportation-including
massive scale single-family home construction in the suburbs (as abetted
by federal housing practices 601 ); new indu~nial technology which favored
locating new industrial facilities on (comparatively) low-cost suburban
land; and even television, which by allowino families to receive entertainment within their living rooms, diminish 9d their need to locate their
residences close to public entertainment ·:acilities. Since the suburban
explosion was in full force by the late 1950'~:, the typical assertion that the
urban Interstates rank as the fundamental cause of the explosion is one
which must be rejected. 602 More appropriate assessments of the urban
Interstates should instead be couched in t'3rms of their having sustained,
accentuated, and prolonged that explosicn 603
These suburbanizing consequences are, of course, substantial, and
lead to the next issue: whether they WerE! perceived and intended by
those who established the Interstate program. According to Moynihan in
1960,604 William Whyte,605 and others who r.ave followed their lead ,606 the
answer is an emphatic "Yes." Such a conclusion finds no support,
however, in the history of the 84th Congre8s. The surprising fact is that in
the thousands of published pages of that history, there is not a single
mention of the suburbanizing influence of the urban Interstates, and only
two passages in which the entire suburban issue is even brushed. 60 ? Nor
does the Moynihan-Whyte view find significant support in the record of
White House consideration of the Interstates; my study of the relevant
White House papers reveals only one minor instance in which notice was
taken of the Interstate's suburbanizing tendencies. 6oB In fact, Moynihan
and Whyte themselves do not claim to find the requisite suburbanizing
intent in Congress or the White House, but rather in the Report of the Clay
l

600. The following is drawn in part from J. MEYER, J <AIN & M. WOHL, THE URBAN TRANSPORTA.
TION PROBLEM 10-18 (1965).
601. See F. WIRT, B. WALTER, F. RABINOWITZ & D. HENSLER, ON THE CITY's RIM: POLITICS AND
POLICY IN SUBURBIA, 178 (1972).
602. This is a point which I have previously suggested to Professor Rabinovitz. See id. at xvii,
179.
603. For similar reasons-and this is an important point-it will not be possible to detect the
full impact of the urban Interstates built during the 1961)'s until perhaps 1990.
604. New Roads, supra note 13, at 19.
605. Whyte, Urban Sprawl, in THE EXPLODING METRCPOLIS 133, 144 (1958).
606. E.g., Lupo, COLCORD & FOWLER, supra note1:~ at 184.
607. See 1955 House Hearings, supra note 62, at 763-65 (statement of the American
Manufacturing Ass'n); 102 CONGo REC. 9234 (1956) (statement by Sen. Byrd regarding the
Highway Revenue Act of 1956). .

608. See Memorandum from J.S. Bragdon to the Council [of Economic Advisors], Subject:
Data Bearing on a National Highway System, Nov. 2, 1954 (Bragdon Files, Eisenhower Papers,
Eisenhower Library) (listing suburban growth as a "collateral benefit" of the Interstate program).
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Committee, whose members they identify as the "sponsors" and "plan. ners" of the Interstate program. 609 ln particular, what Moynihan and Whyte
zero in on is one passage in the Reporfs Conclusion. 610 This passage
both applauds the suburbs and suggests an awareness of how highways
and automobiles contribute to suburban growth. Nevertheless, it cannot
reasonably bear the full interpretative weight which Moynihan and Whyte
seek to place upon it. For one thing, their claims concerning the "sponsorship" role of the committee are quite inaccurate. The committee understood that its responsibility was to consider the Interstate program's
financing and administration, not its general desirability;611 even on these
financing and administration issues, the committee's key recommendations were entirely rejected by Congress. 612 Additionally, in the main text
of its report the committee explains and justifies the urban Interstates
exclusively on grounds of their "extension" function; 613 the intrametropolitan passage highlighted by Moynihan and Whyte appears only in the
Conclusion-clearly a rhetorical add-on.614
The conclusion therefore must be that the suburbanization potential
of the urban Interstates was given very deficient consideration during the
1954-56 period. It does not follow from this conclusion, however, that the
relevant policymakers gave no thought at all to the entire question of the
effect of the urban Interstates on metropolitan structure. To the contrary,
many of these officials were guided or influenced by one specific and
609. See Whyte, Urban Sprawl, in THE EXPLODING METROPOLIS 133, 144 (1958); New Roads,
supra note 13. at 19.
610. We are indeed a nation on wheels and we cannot permit these wheels to slow
down. Our mass industries must have moving supply lines to feed raw materials into our
factories and moving distribution lines to carry the finished product to store or home.
Moreover, the hands which produce these goods and the services which make them
useful must also move from home to factory to store to home.
Our highway system has helped to make this possible. We have been able to
disperse our factories, our stores. our people; in short, to create a revolution in living
habits. Our cities have spread into suburbs, dependent on the automobile for their
existence. The automobile has restored a way of life in which the indiVidual may live in a
friendly neighborhood, it has brought city and country closer together, it has made us
one country and a united people.
But, America continues to grow. Our highway plan must similarly grow if we are to
maintain and increase our standard of living. There can be no serious question as to the
need for a more adequate highway system. Only the cost and how it is to be met poses a
problem.
CLAY COMMITIEE REPORT, supra note 149, at 26.
611. Clay Interview. See also General Clay's statement at the outset of his committee's
hearings. President's Advisory Committee on a National Highway Program, Minutes of Public
Hearings, 1955, at 1 (unpublished document in Dep't of Transportation library, Washington,
D.C.).
612. See text accompanying notes 184-93 supra.
613. The urban Interstates are to be "feeder and distribution" routes which will "render the
interstate system more effective." CLAY COMMITIEE REPORT, supra note 149, at 14-15.
614. The "Conclusion" section, however, was written personally by General Clay. Clay
Interview.
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interesting idea. Somewhat apart from the suburbs (whether outer or
inner), there remains the issue of the wBlfare of the central business
district (as' distinguished from the entirE! central city).615 The current
position is that the urban Interstates havo contributed in the decline of
downtown, and are in this regard blameworthy.616 As long ago as 1961,
the Department of Commerce (in which the Bureau was then lodged)
stated in an official document that the decline of downtown was an
"intangible cost" of the Interstate Systern. 617 This position is, as it happens, in direct conflict with an idea which was widely accepted in the
mid-1950's. That idea, as expressed tly big-city mayors,618 urbanoriented Senators,619 downtown businessmen's associations,62o and the
1957 Administrator of the Interstate program,621 was that the urban
Interstates were essential to the survival or the revitalization of the central
business districts, which were then percEived as afflicted with dreadful
traffic troubles-as suffering from "dry rot," in Senator McNamara's
language. 622
Notwithstanding its inconsistency 'Jl/ith the current position, this
1950's idea may well be correct-and certainly is correct in particular
metropolitan areas. Consider the metropolis which possesses an inner
belt, an outer belt, and freeway radials-·all the product of the Interstate
program. 623 Clearly such a freeway network renders downtown more
accessible and hence more attractive (otller things being equal). Even in
those metropolitan areas (such as Los Angeles) where the freeway
network resembles a grid,624 the grid tencl~; to be "bent" in the direction of
downtown, enhancing its accessibility. These metropolitan Interstate
networks clearly were designed with improved downtown accessibility in
mind. In the past several years, many dC)'Nntown areas have witnessed
major office-space building booms. 625 Employment declined in many
central cities between the end of the war and 1960, but in the years since
615. See note 595 supra.
616. See generally MOWBRAY, supra note 14, at 59-92; SCHNEIDER, supra note 14, at 51-58.
617. H.R. Doc. No. 54, 87th Cong., 1st Sess. 6 (1961).
618. E.g., 1955 House Hearings, supra note 62, at 412 (testimony of Houston Mayor Roy
Hofheinz). Alf Johnson indicates the city officials frequently spoke of the need to "ventilate" the
central business district. Johnson Interview.
619. E.g., 101 CONGo REC. 6895 (1955) (remarks ,)f Sen. Pat McNamara).
620. See Dennis, Impact of the Federal Highway Program, in PLANNING 1957, at 45-56 (Am.
Soc'y of Planning Officials 1957) (chairman of the Committee on the Downtown, Rochester, NY).
621. See address by Federal Highway Administralor Bertram Tallamy, Symposium on "The
New Highways: Challenge to the Metropolitan Region," Hartford, Conn. Sept. 9, 1957 (copy on
file with the author).
622. 101 CONGo REC. 6895 (1955).
623. See WARNER, supra note 23, at 39-40, 43.
624. See id. at 43.
625. In some cities the boom achieved such mOn103ntum that builders overreacted, leading
to an excess of office space today. See Empty Spaces, NEWSWEEK Mar. 18, 1974, at 104-06.
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1960 almost every central city has registered slow but steady employment
increases. 626 Assuredly, employment levels throughout the metropolitan
area have increased, and therefore downtown employment has declined
as a percentage of metropolitan employment. But given both the population growth within the typical metropolitan area and the limited physical
boundaries of the central business district, this could hardly be otherwise.
Moreover, while the number of downtown jobs has held constant, the
composition of the downtown work force has changed in important ways.
The number of downtown factory workers and insurance company clerks
has skidded downwards, while the number of executives, professionals,
and others in "control" positions has risen sharply.627 Since white collar
professionals have been substituted for workers and clerks, it is quite
possible that the actual economic power concentrated in the central
business district has resisted decline. 628 What the fate of downtowns
would have been had none of the urban Interstates been built is a question
difficult to ponder. 629 Certainly, however, one plausible .hypothesis is that
without the urban Interstates many downtowns would have fallen victim to
serious atrophy.63G
The preceding discussion has been an attempt to determine the
impact of urban freeways on urban development. This discussion draws
attention to another objection to the 1956 Act: its lack of any requirement
that the urban Interstates be consistent or coordinated with urban planning. 631 Back in 1943, Interregional Highways had devoted several pages
626. See B. HARRISON, URBAN ECONOMIC DEVELOPMENT: SUBURBANIZATION, MiNORITY OPPORTUNITY, AND THE CONDITIONS OF THE CENTRAL CITY ch. 2 (1974). Harrison's data are for central cities
generally, but their suggestion is that downtown job growth has been even more pronounced. ld.
at 27-31.
627. See J. MEYER, J. KAIN & M. WOHL, THE URBAN TRANSPORTATION PROBLEM 10-18 (1965).
628. Given the nature of "power" as a concept, one cannot make nice distinctions between
"absolute" power and "relative" power.
629. As are all historical questions cast in the "what if" form.
630. Professor Nelson may concur. Nelson, Policy Analysis in Transportation Programs, in
SUBCOMM. ON ECONOMY IN GOVERNMENT OF THE JOINT ECONOMIC COMM., 91 st CONG 1ST SESS., THE
ANALYSIS AND EVALUATION OF PUBLIC EXPENDITURES: THE PPB PROGRAM, pt. 3, at 1118 (Joint Comm.
Print 1969). A 1958 study of the probable effects of urban freeways on the central business
district had been equivocal. E. HORWOOD &R. BOYCE, STUDIES ON THE CENTRAL BUSINESS DISTRICT AND
URBAN FREEWAY DEVELOPMENT ch. 9 (1959). There has been surprisingly little research done since
then on the freeway central business district issue. See FEDERAL HIGHWAY ADMINISTRATION,
ECONOMIC AND SOCIAL EFFECTS OF HIGHWAYS, 10 (1972).
631. See, e.g., M. SCOTT, AMERICAN CITY PLANNING SINCE 1890, at 539 (1969) ("In the largest
construction program in American history the planning profession and the planning function had
been overlooked"), and Paul Ylvisaker's 1959 statement that in light of the Interstate program city
planners are a "beaten profession" (quoted in New Roads, supra note 13, at 20).
It was not until the 1960's that urban planning conditions became boilerplate in federal
grant-in-aid programs; still, there were certain pre-1956 federal law planning precedents,
particularly in the urban redevelopment program. See Mandelker, The Comprehensive Planning
Requirement in Urban Renewal, 116 U. PA. L. REV. 25 (1967).
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to insisting that a city's freeway plan shoulcl be "so applied as to promote a
desirable urban development";632 it refemld to the ongoing efforts of city
planning commissions and urged the estatllishment of special metropolitan authorities to plan th~ Interstates. 633 This entire portion of the document was watered down-indeed, just about watered away-by the
Bureau in its important 1955 memorandurr .634 The route location work at
the state level had been carried out in 1~'55 by state highway departments. Generally, these departments were narrowly engineering-minded.
Only 19 of them had even taken the modest first step of setting up a
separate urban division.635 Many of the stat'3 departments, in making their
route selections, did not even bother to confer with elected city officials, let
alone with the less politically influential ci't~1 planners. 636
Eventually, in section 134 of the 1962 Highway Act, Congress established a requirement that after July 1, 1965, all federally aided urban
highways be based on a "continuing compl'ehensive transportation planning process carried on cooperatively by States and local communities."637 The urban planning objectic,n focuses, therefore, on the
absence of planning during the 1955-65 c ecade. With the objection so
narrowed down, there are two reasons wh~1 it really is not very damaging.
First, the objection's assumptions concerning the efficacy of comprehensive planning-so prevalent, especially at the federal level, during the
1960's-are almost certainly unwarranted. In 1968, a dozen years after
the 1956 Act, Professor Banfield could reasonably claim that there was not
a'single city-let alone a metropolitan ama-in which comprehensive
planning had even begun to live up to its I)illing as a governor of urban
development. 638 Seven years later, with tile possible exception of Boston,639 this generalization still holds true. j\mong academicians a clear
disillusionment concerning comprehensivEi planning theory has now set
in; comprehensive planning is "an idea. whose time has come and
INTERREGIONAL HIGHWAYS. supra note 121.
Id. at 56. 70-71.
634. 1955 Bureau Memorandum. supra note 136. at 10.
635. OWEN, supra note 79, at 58. The AMA was IVell aware that this absence of urban
divisions magnified the likelihood of insensitive urban fleeway building. But while in the 1956
hearings the AMA raised the issue of federally requi,'i 19 the departments to establish such
divisions. it specifically asked Congress to defer considHl ation of this issue until a later time. 1956
House Public Works Comm. Hearings, supra note 155, at 127.
636. Healey Interview; Clay. Main Street 1969; Mi,.ac/e Miles or a Big Mess?, 23 J. AM.
INSTITUTE OF PLANNERS 131. 132 (1957); see Kaufman. Book Review, J. AM. INSTITUTE OF PLANNERS,
Spring 1948, at 39.
637. Act of Oct. 23, 1962, Pub. L. No. 87-866, § 9C~), 76 Stat. 1148 (codified at 23 U.S.C. §
134 (1970)).
638. Banfield, The Uses and Limitations of Metropolitan Planning in Massachusetts, in 2
TAMING MEGALOPOLIS 710 (HW. Eldredge ed. 1967).
639. See Schwartz, Book Review, TRANSPORTATION, Dec. 1973, at 432,435-56
632.

633.
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gone. "640 The planning undertaken pursuant to section 134 reinforces this
disillusionment. That this planning has been lackluster and ineffective was
the finding of a major Department of Transportation study;641 not a single
urban Interstate has been withdrawn on grounds of its incompatibility with
section 134 planning. 642
Second, even if planners had been professionally and effectively
involved in the 1955 effort, there is little reason to believe that the 1955
Yellow Book maps would have come out significantly different. What is
important to recognize is that the hostility to freeways which is now
endemic among planners is most decidedly a post-1956 phenomenon. If
anything, freeways were historically the planners' darling. The very term
"freeway" was coined in 1930 by an urban planner, whopredicted that the
term's referent was such an essential facility that the term itself would
quickly become astaple in the planner's vocabulary.643 A 1971 essay by a
liberal political scientist opines that the Boston freeway system, which
originally had been approved by state and local authorities in 1948,
amounted to a triumph of the "logic of the technician" over the "logic of the
planners. "644 There may be a conflict of "logics" presently, but not in 1948;
a metropolitan planner who reviewed the Boston plan in that year found it
"sensible," "comprehensive," and "well reasoned."645 A reading of the
planning literature published between 1944 and 1956646 reveals that
planners were paying little attention to the metropolitan implications of
urban freeway building;647 in many ways, Interregional Highways stands
640. Id. at 435.
641. See Cafferty, Urban Goals and Priorities: The Increasing Role of Transportation
Planning, 25 TRAFFIC Q. 309 (1971). My own research strongly supports this conclusion. During
the summer of 1971 I spent 2 weeks closeted in a Federal Highway Administration office in
Washington, D.C., reading planning reports prepared and submitted pursuant to § 134.
642. Telephone interview with Vincent Paparella, Federal Highway Administration official,
Jan. 13, 1976. Part of the reason § 134 planning has been ineffective is that it has thought itself
required to accept the designated urban Interstate as "committed" and hence not subject to real
question. Given the momentum, legal and otherwise, which the Interstate program had acquired
by the 1960's, it was simply too late to introduce any significant planning requirement.
643. Bassett, The Freeway-A New Kind of Thoroughfare AM. CiTY, Feb. 1930, at95. Edward
Bassett was then President of the National Conference on City Planning.
644. Lupo, COLCORD & FOWLER, supra note 12, at 216 (discussion by Prof. Colcord).
645. Kaufman, Book Review, J. AM. INSTITUTE OF PLANNERS, Spring 1948, at 39. In a similar
vein, see Dill, The Cincinnati Metropolitan Master Plan, 14 J. AM. INSTITUTE OF PLANNERS Winter,
1948, at 19-24.
646. I have read through all the issues of the Journal of the American Institute of Planners for
these years, as well as eaCh annual volume of the American Society of Planning Officials. The only
article extensively critical of the urban Interstates was written by, of all people, the editor of Better
Roads magazine. Nelson, Expressways and the Planning of Tomorrow's Cities, in PLANNING 1950,
at 117 (Am. Soc'y of Planning Officials 1950).
647. The suburbanizing tendencies of the Interstates were noted only occasionally and
never given extensive consideration. A favorable verdict on the urban Interstates was rendered
by an urban planner. Van Tassel, Economic Aspects of Expressway Construction, 20 J. AM.
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as a major breakthrough from which the latter planning literature quickly
receded. In fact, during the period betwel:ln the 1944 and 1956 Acts, far
from raising doubts about the urban Interstates, urban planners had been
"begging" Congress to provide InterstatEl financing. 648
It was only subsequent to the 1956 Act that urban planners (and other
urban experts) began to develop their reservations about urban freeways
and their opposition to the urban Interstates. A conference on the urban
Interstates was convened in Hartford in latB 1957 by the Connecticut Life
Insurance Co., which was embarrassed by its recent shift of office
headquarters from downtown Hartford to the suburbs.649 Much to the
surprise of its organizer,65o this conference turned into a confrontation
between urban planners and highway officials; the latter reacted with
dismay when certain planners called for a moratorium on all urban
freeway building until the needed urban planning was completed. 651
INSTITUTE OF PLANNERS 83 (1954). Typical of the sup'3iiciality is Malley & Breivogel, Urban
Freeways, J. AM. INSTITUTE OF PLANNERS, Fall 1948, at 23, whose discussion consists of a virtual
plagiarism of one sentence from Interregional Highways There is a reasonably strong statement
by Norton in The Expressway Dilemma, J. AM. INSTITUTE OF PLANNERS, Fall 1948, at 36, but it only
takes the form of a one-page "abstract." The need fo' coordinating the urban Interstates with
comprehensive urban planning was likewise occasionE,lIy mentioned, but only superficially. See,
e.g., Forster, Book Review, J. AM. INSTITUTE OF PLANNEFI~:, Spring 1947, at 38-39.
Coordination with land use planning was strongly recommended in OWEN, supra note 79, at
218-25. But the primary purpose of such land use planning, according to Owen, was to control
po!,>ulation so that highway officials could accurately pr'3dict and adequately handle future traffic
demand. While Owen was sensitive to the neighborhoolj or "micro" issues which planning can
deal with, he gave little attention to freeways as a general determinant of metropolitan
development.
A three-part essay by Lewis Mumford, The Sky Liml [of New York City), NEW YORKER, Mar. 19,
1955, at 85, Apr. 2, 1955, at97, and Apr. 16, 1955, at 78, makes clear that Mumford, alone among
the urban experts of the mid-1950's, appreciated the dH'/elopmental potency of urban freeways.
However, Mumford's view that the "high-density city is obsolete" (Apr. 16, 1955, at 79) has not
worn well, and his call for an entirely "new metropo,itan pattern" (id.) probably placed him
beyond the pale of practical politics.
648. This, according to an address delivered by AI P ex-President John Howard, reprinted in
PLANNING 1957, at 97 (Am. Soc'y of Planning Officials 1SI~17). See also Forster, Book Review, 13 J.
AM. INSTITUTE OF PLANNERS 38, 39 (1947) (approval of Inlerstate System "gratifying").
Howard's 1957 address went on insightfully to pr'3dict many of the adverse effects of the
urban Interstates. However, during the late 1940's, Howard himself had supervised the preparation of a master plan for the City of Cleveland, which was eventually approved by the city's
Planning Commission in 1950. CLEVELAND CITY PLANNING COMM'N, CLEVELAND TODAY.
. TOMMORROW (1950). That plan was entirely in harmony with the Hi47 and 1955 Interstate designations for
Cleveland (BUREAU OF PUBLIC ROADS, GENERAL LOCATION OF NATIONAL SYSTEM OF INTERSTATE HIGHWAYS
65 (1955», and its accompanying text reflects few of ti19 concerns voiced by Howard in 1957.
See CLEVELAND CITY PLANNING COMM'N, CLEVELAND TODA'( . . . TOMORROW 30-33 (1950). The plan
did emphasize, however, the importance of improved public transit. Id. at 34-37.
649. Owen Interview.
650. Id.
651. See W. OWEN, CITIES IN THE MOTOR AGE 37-38 (W59). Highway officials countered with a
conference of their own at Syracuse University in whicll urban issues could be recognized and
discussed but in a less threatening atmosphere. This conference is briefly described in Holmes,
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Modern planning thinking on urban freeways essentially dates from that
Hartford conference. An urban planning recommendation was urged
unsuccessfully by General Bragdon as part of the 1959-60 White House
review of the urban Interstates. 652 The planning idea was then picked up
by the Kennedy Administration, and after a gyration or tw0653 finally found
itself in the 1962 Act.
CONCLUSION

What a review of the preceding sectiollS verifies is that Interstate
realities are considerably more complex ,than the indictment would suggest. Those realities are decidedly multifarious, and they certainly are
resistant to the kinds of simplifications which characterize the indictment.
As for air pollution, traffic generation, public transit, and urban development, the facts are distinctively subtle, and lend intermediate supportbut no more than that-to the indictment's broad-brush claims. The
assumption that in the 1956 Act Congress proceeded in a state of benign
urban innocence is valid in some cases (again, air pollution), but at least
partly invalid in others (e.g., public transit and relocation); the legislative
history of the 1956 Act is not quite so bland as the 1970 Moynihan would
have us suppose. For some of the other adverse consequences of the
Interstate program (e.g., the damage done to the environment and to
low-income neighborhoods), there are explanations which may not
excuse, but which at least enable us to understand. If there was a
moving-party "heavy" for the urban Interstates, it was the cities themselves rather than the highway lobby-a fact which makes one wonder
whether that moving party should be regarded as a "heavy" after all. The
sympathetic congressional response to the transit industry's only request
in 1956-a request of considerable economic importance to many transit
operators-places an important caveat on the claim that Congress was
insensitive to the public transit cause. Since urban freeways then carried
the city planners' seal of approval, there is little merit in the idea that the
1956 Act subverted the planners' collective wisdom. It is often said that
what our cities need is "balanced transportation systems"; a measure of
balance is also needed in the appraisal of our eXisting transportation
programs.
Even with the help of such balance, however, it remains unmistakably
true that the Interstate program has been responsible for serious harms in
The State-of-the-Art in Urban Transportation Planning, or How WI'! Got There, TRANSPORTATION,
Mar. 1973, at 379,384-87.
652. See text accompanying note 276 supra.
653. Joint Report to the President by the Secretary of Commerce and the Administrator of the
Housing and Home Rnance Agency, 1962, in READINGS IN URBAN TRANSPORTATION 282,292 (G.
Smerk ed. 1968); A Message from the President of the United States, 1962, in id., at 304,308.
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urban areas. In the years since 1956, with the Interstate program rolling
ahead, we have become more and more aware of the nature and full
extent of those harmful consequences. Wilat this in turn re-emphasizes is
the pOint discussed at the end of Part II: Congress, in committing itself to a
grand, long-term scheme, sacrificed the opportunities for thoroughgoing
review of the program once it had begun and for the appropriate adjustment of the program on the basis of such r:wiew. Part II's conclusion was
that in the Interstate case the benefits 0': advance planning have been
outweighed by the cost of those sacrificed opportunities. This Part's
analysis of the complexities of the urban Interstates, based on the 20
years of our post-1956 experience, fortifiES that conclusion.
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Notes

Antitrust and Motor Carriers: ICC Use of Clayton
Act § 7 To Prevent An Involuntary Takeover

INTRODUCTION

In Navajo Freight Lines, Inc.-Investigation of Control-Garrett
Freightlines, Inc.,' 122 M.C.C. 345 (1976), the Interstate Commerce Commission has, for the first time, used its Clayton Act power to prevent an
involuntary takeover of one motor common carrier by another. The Commission's eagerness to find a violation of § 7 of the Clayton Act in an
attempted takeover situation represents a significant shift in the position of
the ICC toward antitrust enforcement, and should put transportation
lawyers on notice that, as one writer has put it, "[w]e are now at a
regulatory watershed. "1
The primary issue resolved by the decision is the determination of a
proper "product market" and "geographic market" for the purposes of
Clayton Act analysis. The Commission also has clarified the interrelation-.
ship between its Interstate Commerce Act § 5 authority and its Clayton Att
§ 7 powers, as well as providing a diagram for future § 7 proceedings.
I.

BACKGROUND

Navajo Freight Lines is a motor common carrier of general commodities with authority over a regular-route network extending from Los
Angeles and San Francisco to Fort Wayne, Indiana. 2 It controls several
1. Barnum, Transportation, 43 A.BA ANTITRUST J. 349, 350 (1974).
2. This and the following information is based on Navajo Inc. 's structure in 1970, the period
pertinent to these proceedings. Navajo, Inc., has grown considerably since that time.
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other motor common carriers through stock ownership, and is in turn
controlled by United Transportation Investment Company (UTIC), which
holds 90 percent of Navajo's outstanding capital stock.
Garrett is also a motor common carrier of general commodities with
regular-route authority in a fourteen-state area, extending generally from
Minneapolis/St. Paul, Denver and Albuquerque on the east to Los
Angeles, San Francisco, Portland and Seattle on the west. A majority of
Garrett's common stock is closely held. Although Navajo Freight Lines,
Inc. is presently much larger than Garrett, during the period pertinent to
these proceedings they were approximately equal in size, with gross
annual revenues in the area of $50,000,000.
In 1965 Navajo began acquiring Garrett stock and by 1970 had
acquired approximately a 26% interest in Garrett,' representing a
$5,000,000 investment. In addition, Navajo had, through its voting power,
placed two representatives on the nine-member Garrett Board of Directors. Further participation by Navajo in Garrett's management was
thwarted by Garrett's creation of a ten-year voting trust, controlling
approximately 58% of its outstanding capital stock.
In 1970 the Department of Justice filed suit against Navajo and its two
representatives on the Garrett Board,3 alleging violations of sections 7
and 8 of the Clayton Act. 4 While this action was pending the Interstate
Commerce Commission instituted its own investigationS pursuant to §
5(8)6 of the Interstate Commerce Act and § 11 of the Clayton Act.? The
investigation sought to determine:
1) whether a violation of section [5(5)]8 had occurred through control or
management of Navajo and Garrett in common interest without prior
commission approval, 2) whether Navajo's acquisition of Garrett stock
caused a violation of section 7 of the Clayton Act bv substantially lessening
competition, tending to create a monopoly or restraining commerce, and 3)
if any violation were found what actions were necessary to eliminate and to
prevent future violations. 9

Approximately fourteen weeks after the Commission initiated its investigation, Navajo applied to the Commission under § 5(2) of the Interstate
3. United States v. Navajo Freight Lines. Inc .. 339 F. Supp. 554 (1971). cert. denied. 405
U.S. 1035 (1972).
4. 15 U.S.C. §§ 18 and 19 (1970)
5. Navajo Freight Lines. Inc.-Investigation of Control-Garrett Freightlines Inc .. MC-F11094 (I.C.C .. Feb. 18. 1971).
6. 49 U.S.CA § 5(8) (Supp. 2. 1976) (§ 5(7) was redesignated § 5(8) by the Railroad
Revitalization and Regulatory Reform Act of 1976. § 403(a). 90 STAT. 63 (1976)).
7. 15 U.S.C. § 21 (1970).
8. 49 U.S.C.A. § 5(5) (Supp. 2. 1976) (§ 5(4) was redesignated § 5(5) by the Railroad
Revitalization and Regulatory Reform Act of 1976. § 403(a). 90 STAT. 63 (1976)).
9. 122 M.C.C. at 350.
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Commerce Act for authority to acquire control of Garrett. 10 The Commission consolidated consideration of the § 5(2) application with its ongoing §
5(8) investigation.
After lengthy hearings and the compilation of thousands of pages of
evidence, the Commission concluded: 1) that Navajo's § 5(2) application
would be disapproved as not being in the public interest; 2) that Navajo
had not violated § 5(5) of the Interstate Commerce Act because it had
been unable to acquire control of Garrett; 3) that Navajo had violated § 7 of
the Clayton Act because its holdings in Garrett would eventually lead the
two carriers to seek a common ground, creating the potential for a
substantial lessening of competition; and 4) that divestiture by Navajo of
its Garrett stock was the only adequate remedy.11
II.

PRIMARY JURISDICTION ISSUE

Navajo's § 5(2) application presented a primary jurisdiction question
at the district court level. As will be explained more fully later, Commission
approval of the acquisition of control by one common carrier over another
immunizes the carriers involved from the application of the antitrust laws'
insofar as is necessary to carry out the approved acquisition. 12 The
conduct at issue in the antitrust proceedings of both the Commission and
the Department of Justice was the same conduct at issue in the Commission's § 5 proceeding. Thus, there was a possibility that the Commission
would approve Navajo's § 5(2) application, which would render both
antitrust proceedings moot. Faced with this possibility the court decided
that primary jurisdiction should rest with the Commission, stating:
We think that granting the ICC primary jurisdiction of § 7 cases which
involve stock acquisitions by one carrier in another would facilitate orderly
administration and make the statutory scheme more workable. 13

It should be noted that the district court decision does not place
exclusive jurisdiction with the Commission. Exclusive and prior jurisdiction are sometimes confused, yet they are clearly distinct. Exclusive
jurisdiction is involved where a particular court or agency has the sole
jurisdiction to proceed with an action and to issue an enforceable
decree. 14 Primary jurisdiction, on the other hand, arises where a claim is
originally cognizable in the courts but enforcement of the claim requires
10. Navajo Freight Lines, Inc.-Control-Garrett Freightlines, Inc., MC-F-11198 (I.c.c.,
June 4, 1971).
11. 122 M.C.C. at 388-89.
12. 49 U.S.CA § 5(12) (Supp. 2, 1976) (§ 5(11) was redesignated § 5(12) by the Railroad
Revitalization and Regulatory Reform Act of 1976 § 403(a), 90 STAT. 63 (1976)).
13. United States v. Navajo Freight Lines, Inc., 339 F. Supp. 554, 566 (1971), cert. denied
405 U.S. 1035 (1972).
14. Landis v. City of Rosenburg, 243 or. 44, 411 P.2d 282 (1966).
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the resolution of issues which by statute have been placed within the
special competence of an administrative body.15 The courts' jurisdiction is
suspended as to these particular issues, but the court may retain jurisdiction over the cause of action, the remaining issues and the relief to be
granted. 16
The doctrine is used to assure a workable allocation of business
between the courts and administrative agencies. 17 It may thus arise in a
nu mber of different ci rcu mstances. In the Na vajo case the cou rt employed
what has been called the "immunization theory" of primary jurisdiction,
stating:
We think the .. doctrine is properly applied where there is a clear
possibility that the agency may immunize precisely that conduct which is
the basis of the antitrust complaint. . . .18

It is evident from this statement that it is only where a Clayton Act violation
has been alleged and its ultimate resolution could be affected by a § 5(2)
or § 5(8) proceeding that primary jurisdiction would rest with the Commission. Where the outcome of a § 7 case was not contingent upon the
outcome of a § 5(2) or § 5(8) proceeding the concurrent jurisdiction of the
Commission and the Department would theoretically be unaffected.
III.

THE AGENCY'S DECISION

A.

STA TUTORY SCHEME

A brief review of the dual statutory scheme involved in the Navajo
decision is helpful to an understanding of the case·.
Under § 5(12)19 of the Interstate Commerce Act the Commission has
authority to immunize certain mergers, combinations and acquisitions of
control from the operation of the antitrust laws. 2o The exclusive means of
obtaining approval, and thus immunization, is through application to the
Commission under § 5(2) of the Act. 21 Section 5(5) makes it unlawful for
.15. United States v. Western Pa. A. A. , 352 U.S. 59 (1956).
16. L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION, 121 (abrid. stud. ed.) (1965).
17.

Id.

18. United States v. Navajo Freight Lines, Inc., 339 F. Supp. 554, 561 (1971), cert. denied,
405 U.S. 1035 (1972).
19. 49 US.C.A. § 5(12) (Supp. 2, 1976).
20. 49 U.S.CA § 5(12) (Supp. 2, 1976). It provides in pertinent part:
. . . [Clarriers or other corporations, and their officers and employees and any other
persons, participating in a transaction approved or authorized under the provisions of
this section shall be and they are relieved from the operation of the antitrust laws. . .
insofar as may be necessary to enable them to carry into effect the transaction so
approved ..
21. 49 U.S.CA § 5(2) (1970). It provides in pertinent part:
§ 5, para. (2). Unifications,
mergers, and acquisitions of control. (a) It shall be lawful, with the approval and
authorization of the Commission, as provided in subdivision (b) of this paragraph(i) for two or more carriers to consolidate or merge their properties or franchises, or
any part thereof, into one corporation for the ownership, management, and
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any person to effectuate "the control or management in a common interest
of any two or more carriers" without approval of the Commission. Section
5(8)22 authorizes the Commission, upon petition or its own initiative, to
investigate and determine whether any person has effected control
without authorization, in violation of § 5(5). If the Commission finds that §
5(5) has been violated it must "by order require such person to take such
action as may be necessary . . . to prevent continuance of such
violation. "23
Section 7 of the Clayton Act makes illegal the direct or indirect
acquisition by one corporation of the stock or share capital of another
where the effect is to substantially lessen competition. 24 Concurrent
jurisdiction to enforce § 7 is explicitly conferred upon the Department of
operation of the properties theretofore in separate ownership; or for any carrier, or
two or more carriers jointly, to purchase, lease, or contract to operate the properties, or any part thereof, of another; or for any carrier, or two or more carriers jointly,
to acquire control of another through ownership of its stock or otherwise ..
(b) Whenever a transaction is proposed under subdivision (a) of this paragraph, the
carrier or carriers or person seeking authority therefor shall present an application to the
.·If the Commission finds that, subject to such terms and conditions
Commission.
and such modifications as it shall find to be just 'and reasonable, the proposed
transaction is within the scope of subdivision (a) of this paragraph and will be consistent
with the public interest, it shall enter an order approving and authorizing such transaction ..
(c) In passing upon any proposed transaction under the provisions of this paragraph,
the Commission shall give weight to the following considerations, among others: (1) the
effect of the proposed transaction. upon adequate transportation service to the public;
(2) the effect upon the public interest of the inclusion, or failure to include, other railroads
in the territory involved in the proposed transaction; (3) the total fixed charges resulting
from the proposed transaction; and (4) the interest of the carrier employees affected.
22. 49 U.S.C.A. § q(8) (Supp. 2, 1976).
23. 49 US.C.A. § 5(8) (Supp. 2, 1976).
24. 15 U.S.C. § 18 (1970). It provides in pertinent part:
No corporation engaged in commerce shall acquire, directly or indirectly, the
whole or any part of the stock or other share capital. . . of another corporation engaged
also in commerce, where in any line of commerce in any section of the country, the effect
of such acquisition may be substantially to lessen competition, or to tend to create a
monopoly ..
This section shall not apply to corporations purchasing such stock solely for investment
and not using the same by voting or otherwise to bring about, or in attempting to bring
about, the substantial lessening of competition. . . .
Nor shall anything herein contained be construed to prohibit any common carrier
subject to the laws to regulate commerce. . . from extending any of its lines through the
medium of the acquisition of stock or otherwise of any other common carrier where there
is no substantial competition between the company extending its lines and the company whose stock, property or interest therein is so acquired. (emphasis added).
See, United States v. Manufacturers Hanover Trust Co., 240 F. Supp. 867 (O.C.N.Y. 1965) (§ 7
applies to mergers between actual competitors even though the firms have competed directly in
only a fraction of the relevant product and geographic markets in which either has operated, and
also bars any acquisition by one corporation of another, competitor or not, whenever reasonable
likelihood appears that the acquisition may lessen competition substantially or tend to create a
monopoly).
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Justice and the ICC; § 5 authorizes the Attorney General to enforce the
Clayton Act in the district courts,25 while § 11 authorizes the Commission
to enforce § 7 against ICC regulated carriers. 26 Although this § 11
authorization has been construed as placing an obligation upon the ICC to
enforce the Clayton Act,27 the Commission has not been overzealous in
this regard. The only previous proceedings by the Commission solely
under § 7 of the Clayton Act which this author could find were in 1929-1933
and involved proceedings against two railroads who were acquiring large
percentages of stock in competing roads in an attempt to forestall
possible Commission action under a general plan of consolidation of
United States railroads. 2B
The anti competitive aspects of an acquisition have been considered
by the Commission in proceedings under § 5 of the Interstate Commerce
Act,29 but the focus under § 5 is significantly different from the Commission's focus under § 7 of the Clayton Act. Under § 5 the antitrust laws are
only one aspect of the Commission's considerations which must be
weighed against the "public interest" of the proposed acquisition of
control. 30 Under § 7 the anticompetitive effect of a merger or control
acquisition is the sole consideration for the finding of a violation. 31
Moreover, the Commission may give, and has given, retroactive approval
to past conduct which violated § 5(5) of the Act, thereby immunizing that
conduct from antitrust prosecution. 32 It was this willingness to grant
retroactive approval of § 5(5) violations that lead many in the transportation field to believe that ICC regulated carriers were ipso facto "immune"
from prosecution under the antitrust laws. The Navajo decision may lay to
rest once and for all that mistaken belief. The Commission has made
manifest what it has often said 33-common carriers do not have carte
blanche in regard to antitrust immunity, and that the Commission has an
obligation to enforce the Clayton Act against regulated carriers.
25. 15 U.S.C. § 24 (1970).
26. 15 U.S.C. § 21 (1970).
27. Denver & R.G.w.R.R. v. United States, 387 U.S. 485, 501 (1967).
28. Interstate Commerce Comm'n v. Pennsylvania R.R., 169 I.C.C. 618 (1933), rev'd on
other grounds, 66 F.2d 37 (3d Cir. 1933); Interstate Commerce Commission v. Baltimore and
O.R.R., 160 I.C.C. 785 (1930); Interstate Commerce Comm'n v. Baltimore and O.R.R., 152I.C.C.
721 (1929).
29. Denver and R.G.w.R.R. v. United States, 397 U.S. 495 (1967); McLean Trucking Co. v.
United States, 321 U.S. 67 (1944); Transcontinental Bus System, Inc. v. The Greyhound Corp.,
104 M.C.C. 524 (1968).
30. Note 21 supra.
31. Note 24 supra.
32. Gilbertville Trucking Co. v. United States, 371 U.S. 115 (1962).
33. Transcontinental Bus System v. The Greyhound Corp., 104 M.C.C. 524, 555 (1968);
Interstate Commerce Comm'n v. Baltimore & O.R.R., 152 I.C.C. 721, 739-40 (1933).
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The fact that the Navajo case involves an attempted involuntary
takeover makes it a novel antitrust situation and complicates a § 7
analysis. In the usual § 7 proceeding, as in a § 5 proceeding for that
matter, there is evidence of a cooperative effort on the part of two
corporations to merge or otherwise combine and thereby create the
potential for a substantial lessening of competition. In this case, however,
Garrett assumed a hostile stance toward all.of Navajo's actions and
succeeded in thwarting both majority stock ownership and substantial
management participation by Navajo. The status quo, which prevented
even the existence of a potential for anti competitive cooperation, presented a hurdle which the Commission was not able to clear.

B.

SECTION

5(5)

ISSUE

The issue of "control" is at the heart of every § 5(5) proceeding. The
courts have consistently held that control is a term of art, not a precise
definition, and that the Commission has exclusive jurisdiction to determine
whether control exists upon the basis of the particular facts of each case. 34
In the Navajo case, the Commission determined that Garrett's hostility and
Navajo's inability to acquire either a majority stock interest or a veto power
on Garrett's Board prevented an acquisition of control by Navajo. Therefore no violation of § 5(5) was found.
C.

SECTION 7 ISSUE

The failure to find a § 5(5) violation does not end a Clayton Act § 7
investigation but rather sets the stage for it. The Commission was in
agreement with both the Department of Justice35 and strong case law in
holding that a violation of § 7 does not depend upon a finding of illegal
control. 36 The Commission's § 5 and §7 powers are clearly separable with
the only overlap being the Commission's power under § 5 to immunize
certain conduct from prosecution under § 7. The § 5 powers of the
Commission come into play only when the initial determination of illegal
control has been made. 37 Section 5 does not deal with the lessening of
competition resulting from a stock acquisition which falls short of providing the acquiring corporation with control. This area is appropriately
covered by § 7, the purpose of which is "to arrest restraints of trade in their
34. Chicago South Shore & South Bend R.R. v. Moran R.R., 235 F. Supp. 984 (N.D. III.
1964); Gilbertville Trucking Co. v. United States, 371 U.S. 115 (1962); Alleghany Corp. v.
Breswick & Co., 353 US. 151, rehearing denied 353 U.S. 989 (1957); 49 U.S.C. § 1(3)(b) (1970)
(definition of control).
35. Under 15 U.S.C. § 21 (b) the Attorney General may appear as a matter 01 right in § 7
proceedings by the Commission.
36. Gilbertville Trucking Co. v. United States, 371 U.S. 115 (1962); Transcontinental Bus
System, Inc. v. The Greyhound Corp., 104 M.C.C. 524 (1968).
37. Denver & R.G.w.R.R. v. United States, 383 U.S. 485, 501 (1967).
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incipiency and before they develop into fullfledged restraints violative of
the Sherman Act. "38 As stated earlier, the sole question in a § 7 proceeding is whether the alleged conduct has the effect of "substantially lessening competition." Section 7, therefore, may be violated by a stock acquisition which does not amount to control. In fact, in a situation falling short of
control, § 7 is the only legal tool available to the Department of Justice and
the ICC to reach the anticompetitive conduct.
Utilizing Brown Shoe Co. v. United States39 as an analytical reference,
the Commission discussed seriatum the requirements for a showing of a §
7 violation. Drawing from that case the Commission stated the four
requirements for a § 7 violation as follows:
The threshold inquiry in an alleged section 7 violation requires the
existence of two corporations engaged in commerce and the acquisition by
one of the stock of the other. . . . The next inquiry is whether in any line of
commerce (a product market) in any section of the country (a geographic
market) the acquisition would have anticompetitive effects. 40

As the Commission correctly stated, it is not until you have delineated a
product market and a geographic market that you reach the real test of a §
7 violation, whether the acquisition has a substantial anticompetitive
effect. 41

1.

Product Market

The determination of the proper product market was the primary pOint
of dispute between Navajo and the Department of Justice. The difficulty of
drawing the thin line necessary to isolate the proper market for antitrust
analysis is evidenced by the fact that both sides cited the same decisions
in support of their radically differing proposals. In a § 7 proceeding
against a corporation marketing tangible products the determination of a
product market is relatively simple. Even in a "tangible products" case,
however, there can be disputes, since the product must be one for which
there is substantial competition between the corporations concerned and
for which there is not a readily available competitive substitute. 42
In the case of motor carriers, though, a service rather than a tangible
product is sold. To deal with this service market, the Commission
accepted the Department's proposal that a "cluster of services" be used
to define the appropriate product market for § 7 analysis. Navajo argued
for an industry-wide concept of a product market. They agreed that an
area of effective competition must be determined but maintained that the
38.
39.
40.
41.
42.

S. Rep. No. 1775, 81st Cong., 2d Sess. 6 (1950).
370 U.S. 294 (1963).
122 M.C.C. at 368.
Brown Shoe Co. v. United States, 370 U.S. 294, 324 (1962).
United States v. E.I. duPont deNemours Co., 353 U.S. 586 (1957).
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area should be "intercity transportation." In Navajo's product market all
modes of transportation would have to be considered as providing
substitutable competitive service. "Transportation in space" would be the
product. 43 The Commission did not accept this approach but instead
delineated the following analytical basis:
While available transportation service is certainly a general product
market, it is not a market sufficiently precise for section 7 purposes, where
the analysis involves any line of commerce. It is an accepted principle that
within a broad product market definable submarkets for antitrust purposes
may exist. ...
In seeking the appropriate submarket in which companies compete,
the goal is to define a certain 'cluster' or 'hard core' of products (or services)
for which those companies have some comparative and competitive
advantage over companies with different characteristics. The advantage
need not cover all aspects of a particular product or service but must allow
identification of certain core elements which distinguish it from other
available products or services. Determination of the core elements of a
particular submarket must be based on 'practical indicia' recognized by
the public or within the industry.44

This is a relatively new concept which arose primarily from three
recent Supreme Court cases: United States v. Philadelphia National
Bank,45 United States v. Phillipsburg National Bank,46 and United States v.
Grinnel Corporation. 47 United States v. Philadelphia National Bank was a
civil action brought by the Attorney General to enjoin aproposed merger
between two Philadelphia banks as violative ofthe Clayton Act. In defining
the proper product market the court determined that the cluster of
products and services denoted by the term "commercial banking," such
as credit, checking accounts and trust administration, composed a
distinct line of commerce. 48 This approach was reaffirmed in the Phillipsburg National Bank case,49 also involving a proposed merger of two
banks. In United States v. Grinnel Corporation, the Court held that the
"accredited central station business," comprising burglar and fire alarm
protection, is a relevant cluster of services product market for the purposes of the antitrust laws. 5o
All of the above decisions, as well as the present one, have a firm
grounding in the submarket criteria set forth in the Brown Shoe decision:
43. 122 M.C.C.at 368.
44. Id. (citing Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962)).
45. 374 U.S. 321 (1963).
46. 399 U.S. 350 (1970).
47. 384 U.S. 563 (1966): see, United States v. Connecticut Nat'l Bank, 418 U.S. 656 (1974):
United States v. Marine Bancorporation. 418 U.S. 602 (1974): Otter Tail Power Co. v. United
States. 410 U.S. 366 (1973).
48. 374 U.S. 321, 356 (1963).
49. 399 U.S. 350, 359 (1970).
50. 384 U.S. 563, 572 (1966).
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The outer boundaries of a product market are determined by the reasonable interchangeability of use or the cross-elasticity of demand between
the product itself and substitutes for it. However, within this broad market,
well-defined submarkets may exist which, in themselves, constitute product markets' for antitrust purposes. United States v. E.1. duPont
deNemours & Co., 353 U.S. 586, 593-595. The boundaries of such a
submarket may be determined by examining such practical indicia as
industry or public recognition of the submarket as a separate economic
entity, the product's peculiar characteristics and use, [sic) unique production facilities S1

It should be apparent that this approach gives great flexibility to the
Bureau of Enforcement of the ICC and to the Department of Justice to
delineate a "cluster of services" market tailored to create the best possible argument for a § 7 violation. Even where there is some competition
between all modes of transportation, on an industry-wide basis, the
"cluster of services" concept can be used to isolate a core submarket in
which there exists economically significant competition only between the
parties charged with the § 7 violation. 52 In the Navajo case the Commission heard testimony from some twenty-two motor carrier witnesses,
eleven shipper wittnesses and four economists. Relying heavily on 1967
Census of Transportation data and on information from Trinc's Blue Book
of the Trucking Industry (1971 ed.) the Commission concluded that the
proper cluster of services product market was:
transportation by regular route motor common carrier of general commodities, with the usual exceptions, in less-than-truckload [LTL) quantities
weighing 10,000 pounds or less. 53

The Commission also gave the impression that this product market
will remain relevant for regular-route motor common carriers of general
commodities in future § 7 cases:
Certain motor carriers provide service with particular characteristics which
are most suitable for LTL movements and which distinguish LTL movements from movements of all general freight. . . . These elements comprise a distinct cluster of services based upon commercial and economic
realities, for which there is effective competition not only between Navajo
and Garrett but between other common carriers with authority to transport
general commodities over regular routes. 54
'

The particular service characteristics include "regular scheduled service,
a distinct price, and the movement of a broad range of commodities. "55
51.
52,
53,
54.
55,

370 U.S. 294, 325 (1962).
United States V" Connecticut Nat'l Bank, 418 U.S. 656, 660 et seq. (1974).
122 M.C,C. at 368.
122 M.C.C. at 371,
Initial Decision of the Administrative Law Judge, MC-F-11094 (I.C,C., Jan, 8, 1975).
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The Commission noted that according to the 1967 Census of Transportation, motor carriers account for eighty percent of all tonnage
transported beyond two hundred miles in shipments of 10,000 pounds or
under, and that there is a distinct lack of competition for LTL freight from
contract carriers, special commodities carriers, irregular route carriers,
private carriers, freight forwarders and shipper associations. 56
Since the purpose of determining a product market is to focus the
antitrust inquiry, the narrower the definition, the more likely a determination that the conduct at issue will substantially lessen competition. In
effect, by making the area of competition smaller the antitrust target is
made larger. It is this flexible approach which should be of greatest
concern to transportation lawyers and which is likely to make the determination of a product market the most litigated issue in § 7 proceedings
involving motor carriers. 57 The product line, however, must be drawn
somewhere or the effect of almost any anticompetitive conduct would be
de minimus. The Commission has at least shown a willingness to disregard a market that is improperly "tailor made" to fit the exigencies of a
particular case, as was one of the geographic markets discussed below. 58
2.

Geographic Markets

A geographic market may be drawn as narrowly as a product market
for the purposes of § 7. Under the statute it is not necessary to show a
substantial lessening of competition throughout the market served by the
carriers, but only in "any section of the country." The market, however,
"must, as nearly as possible, conform to competitive reality." (United
States v. Continental Can Co., 378 U.S. 441, 457 (1967)). It need not be
"where the parties to the merger do business, or even where they
compete, but where, within the area of effective competition the effect of
the merger will be direct and immediate." (United States v. Philadelphia
Nat. Bank, 374 U.S. 321, 357 (1963». In the Commission's words:
A geographic market for section 7 purposes must be defined with
reference to commercial and competitive realities. Not only must the
geographic market be an area where the parties do business and compete;
a geographic market must also be economica!ly significant. 59

The Department of Justice proposed seven separate geographic
markets. Four of the markets were composed of city pairs served by both
Garrett and Navajo. The Commission considered the market shares held
by each line in 1968, the market share which a combined Navajo and
56. 122 M.C.C. at 369-70.
57. This is currently being challenged on appeal. Navajo Terminals, Inc. v. United States,
No. 76-1635 (7th Cir., filed July 1, 1976).
58. 122 M.C.C. at 373.
59. 122 M.C.C. at 372.
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Garrett ,#ould obtain, and the increase in market concentration among the
few largest carriers which would result from a Navajo/Garrett combination.
In the first City pair, Denver-Las Vegas, the record established that in
1968 Garrett ranked first among the serving carriers, moving 56.1 % of the
LTL Freight. Navajo ranked seventh with a 2.6% market share. A combined Navajo and Garrett would rank first with a 58.7% market share, and
the market concentration among the top few carriers would increase from
88.8% to 91.4%.60
In the second city pair, San Francisco Bay Area-Las Vegas, Garrett
ranked third with 11 % of the market and Navajo fourth with 7.3%. A
combined Navajo/Garrett would rank second with an 18.3% market share,
and the market concentration among the top four carriers would increase
from 88% to 94.1 %.61 In the third city pair, Los Angeles-Denver, Garrett
ranked fourth with 14.1 % of the market and Navajo seventh with 5.6%. A
combined Navajo/Garrett would rank second with a 19.7% market share,
and market concentration among the top four carriers would increase
from 71.1 % to 76.7%.62
In the fourth city pair, San Francisco Bay Area-Denver, Garrett ranked
third with 18.3% of the market and Navajo first with 24.1 %. A combined
Navajo/Garrett would rank first with a 42.4% market share, and the market
concentration among the'four largest carriers would increase from 77% to
87.1%.63
It can be seen that, although the market shares held by Garrett and
Navajo varied considerably among the four city pairs, a Navajo/Garrett
amalgamation would result in a significant increase in both the Navajo/Garrett market position and market concentration among the four
largest carriers.
The fifth market was a transcontinental market between the Rocky
Mountain Region and points east of the Mississippi River. The final two
markets were gateway interchange markets at the cities of Denver and St.
Paul. The administrative law judge combined the transcontinental and
gateway markets into a single competitive geographic market. Garrett
serves only the western half of the United States, however, and is thus
involved in transcontinental service only through interline. Navajo does
not serve the city of St. Paul. Therefore, the Commission rejected the
transcontinental and gateway markets as not constituting an area of
effective competition. The "combined" transcontinental and gateway
60. Posthearing Brief for Respondent and Protestant Garrett Freightlines, Inc., at 720-721,
Navajo Freight Lines, Inc.-Investigation of Control-Garrett Freightlines, Inc., 122 M.C.C. 345
(1976).
61. 'd. at 718-719.
62. 'd. at 722-723.
63. 'd. at 724-725.
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market was likewise rejected on the grounds that it "was improperly
tailored to suit the facts of [the] proceedings. "64 The Commission
accepted only the city pairs as constituting the relevant geographic
markets, since Garrett and Navajo were direct competitors for traffic
between each city pair.
3.

Substantial Lessening of Competition

The purpose of the Clayton Act is to arrest anticompetitive conduct in
its incipiency. Thus, it is not necessary to show that past conduct violated
the antitrust laws, nor that future conduct is certain to violate the antitrust
laws; it is only necessary to show that present conduct creates the
potential for substantially lessening competition. 65 This potential must be
considered in each geographic market, i.e., the four city pairs.
As previously stated, to assess the impact upon competition of
Navajo's interest in Garrett, the Commission determined the present
market shares and market concentration in each of the four city pairs and
the effect a Navajo acquisition of Garrett would have upon market shares
and concentration. In arriving at these ratios the Commission considered
traffic that originated in one of the city pairs regardless of its ultimate
destination, and traffic that was destined for one of the city pairs regardless of its origin. The Department alleged that a combined Navajo and
Garrett would dominate between 12.5% and 55% of the traffic moving to,
from, or between the city pairs. 66 The Commission concluded that "any
operation of Navajo and Garrett in a combined interest has the potential to
increase competitive concentration in each of the involved markets."67
In assessing the probable impact upon competition the Commission
employed a two-level approach. The first level assumed that Navajo's
holdings in Garrett would remain at 26% and the second presumed that
Navajo would eventually achieve control of Garrett. In regard to the first.
the Commission reiterated that a finding of control is not a prerequisite to a
§ 7 violation. However, the same evidence showing a lack of control over
Garrett-the hostility of Garrett's management, Navajo's lack of veto
power, and a thwarting of more than 26% Navajo stock ownership-also
convinced the Commission that the 26% stock interest, standing alone,
did not prove cooperation between Garrett and Navajo that would create
the potential for a substantial lessening of competition. 68 This is true even
64. 122 M.C.C. at 373.
65. United States v. E.I. duPont deNemours & Co., 353 U.S. 586, 589 (1957).
66. Reply Brief for Department of Justice to Exceptions to the Initial Decision of the
Administrative Law Judge at 32, Navajo Freight Lines, Inc.-Investigation of Control-Garrett
Freightlines, Inc., 122 M.C.C. 345 (1976).
67. 122 M.C.C. at 377 (emphasis added).
68. Id.
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though Navajo's 26% stock interest amounted to an investment exceeding $5,000,000. In regard to the second presumption, the Commission
concluded that because Navajo had manifested an intent to acquire
control of Garrett, and because it manifested no contrary intent for the
future, it was probable that Navajo would gain control of Garrett at some
future time. The Commission held:
It is not one single factor but the entire series of events and practices
set forth in great detail in the record in these proceedings which leads us to
conclude that it is likelY,and in fact probable, that Navajo will in the future
increase its percentage of Garrett stock, obtain a controlling interest in
Garrett and if Navajo chooses, merge the two carriers, if remedial action is
not taken. If a change in the status quo is not imposed upon Navajo and
Garrett, these carriers have no reasonable choice but to seek common
ground, as they are inextricably bound together. 69

This conclusion was reached despite the fact that Navajo had proposed the creation of a ten-year voting trust for its stock and had agreed to
accept a ten-year prohibition on purchases of Garrett stock, and despite
the fact that its § 5(2) application had been denied. This portion of the
decision needs to be analyzed in greater depth because there are steps in
the Commission's analysis which appear to make the finding of a § 7
violation impossible.
The Commission certainly appears to hold that the probability of the
aoquisition of additional shares by Navajo is the basis for its finding of a § 7
violation. It should be pOinted out, however, that this presumption of
probable future acquisition is not a sine qua non for the finding of a § 7
violation but was necessitated solely by the Commission's reasoning in
this case. Rather than supporting the finding of a § 7 violation, though, it is
this presumption which actually makes such a finding impossible.
There is unequivocal case law standing for the proposition that a § 7
violation may occur where only a minority interest in a competitor is
acquired. 7o In fact, the Department's arguments were founded upon just
such a case, Hamilton Watch Co. v. Benrus Watch CO.71 The facts in that
case were remarkably similar to the Navajo case. Benrus had acquired
approximately 24% of the outstanding stock of Hamilton and was thereby
69. Id. at 378.
70. American Crystal Sugar Co. v. Cuban-American Sugar Co., 152 F. Supp. 387 (S.D. N.Y.
1975); Hamilton Watch Co. v. Benrus Watch Co., 114F. Supp. 307 (D. Conn.), aft'd, 206F.2d 738
(2d Cir. 1953).
71. 114 F. Supp. 307 (D. Conn.), aft'd, 206 F.2d 738 (2d Cir. 1953). In his opening statement
Mr. Steve Chama of the Department of Justice stated:
Our primary application of section 7 of the Clayton Act, and the order of our proof, and
the manner in which our evidence is organized, are all outlined in a single judicial
opinion . . . . This is the opinion in Hamilton Watch versus Benrus".
Record at 408-09, Navajo Freight Lines, Inc.-Investigation of Control-Garrett Freightlines, Inc.,
122 M.C.C. 345 (1976).
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entitled to elect one member to Hamilton's board of directors. The stock
acquisition and impending takeover was shown to have considerably
lessened Hamilton's competitive position. The court found that Benrus's
minority interest in Hamilton violated § 7:
[T)he acquisition if made only with intent to obtain minority representation
constituted a violation of Section 7: having in mind the probable effect on
the relevant 'line of commerce' of the competitive practices of these two
competitors and the practical considerations that confront the board of
directors of any corporation in a competitive enterprise, I think it fairly
. inferable that minority representation, because of the opportunity thereby
afforded to persuade or to compel a relaxation of the full vigor of Hamilton's
competitive effort would come within the ban of Section 7.72

Unlike the court in Hamilton, however, the Commission declared that
Navajo's "intrusion alone [could] not be viewed in a vacuum".73 Due to the
hostility of Garrett and the effectiveness of the voting trust in preventing
future Navajo acquisition of shares, the Commission concluded that
Navajo's intrusion was not sufficient standing alone, to compel a finding
that Navajo could convince Garrett to relax the "full vigor" of its competitive efforts. In other words, if the status quo were maintained Navajo could
not compel Garrett to cooperate in substantially lessening competition. By
coming to this conclusion, the Commission foreclosed the possibility of
applying the Hamilton rationale to hold that Navajo's minority interest in
Garrett, standing alone, constituted a violation of § 7. The Commission
had to postulate a probable change in the status quo to support the
finding of a § 7 violation. Therefore, they declared that it was "probable"
that Navajo WOUld, in the future, increase its interest in Garrett and by
virtue of its increased interest compel Garrett to seek a "common ground."
There are severe problems with this presumption. From the legal
point of view, both case law and the statute itself support the contention
that the present status of the parties must be the basis for a finding of
probable future anticompetitive conduct. The Commission cites no
authority supporting its assumption that there can be a contingent violation of § 7, i. e., that § 7 can be violated where the potential for anticompetitive conduct is itself dependent upon the happening of a future event. The
Commission's logical flaw is its dependence on a double set of probabilities, namely, its inference of potential anti competitive conduct
resulting from the probability of future control. Rather, if the present
conduct of the parties does not present the potential for anti competitive
cooperation then no § 7 violation has occurred. 74 This is the conclusion
72. 114 F. Supp. at 317 (emphasis added).
73. 122 M.C.C. at 381.
74. This is supported by the decision in United States v. E.I. duPont deNemours & Co., 353
U.S. 586, 598 (1957), where the court said: "[P)roof of a mere possibility of a prohibited restraint
or tendency to monopoly will not establish the statutory requirement . . . . "
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reached by Commissioner Brown, in partial dissent, where he states:
The overall tone of the majority report conveys more of a feeling that a
violation of section 7 could occur at any time, than of a firm conviction that it
has occurred. 75

Factually, there are even more problems with the Commission's
stance. The Commission does not explain how Navajo is to continue
acquiring shares of Garrett with the aim of ultimately achieving control
when its § 5(2) application has been disapproved. To achieve the control
the Commission sees as inevitable would be a direct violation of the § 5(2)
disapproval. Certainly the Commission was not suggesting that it might
later be compelled to approve the very control it had disapproved in this
proceed ing. 76
In summary, the Commission could have relied upon case lawforthe
principle that a minority stock acquisition can violate § 7 by creating the
necessity for the two corporations involved to seek a common ground.
Instead, they chose not to view the Navajo/Garrett situation in a vacuum
but to consider the hostility between the two companies as making
cooperation impossible. Had the Commission proceeded in the same
vein, it would not have viewed the probability of Navajo control in a
vacuum. Had the Commission been consistent it would have acknowledged that unless and until Navajo acquired a greater share of Garrett or
otherwise caused Garrett to seek a common ground there was no violation
of § 7.
One explanation for this seeming anomaly may be found in the
statutory scheme under which the Commission was working. While it is
true that the ICC has the power to order divestiture under § 5(8) of the
Interstate Commerce Act,n this power is not available until a finding of
control has been made. When, as here, the Commission makes a determination that control has not been accomplished, its only divestiture powers
are found in its Clayton Act authority. Theoretically, a § 5(2) disapproval
will have no effect on this power. Thus, the Commission avoids giving the
false impression that a § 5(2) disapproval may allow one to avoid a § 7
violation.
This need to find a § 7 violation in order to cause Navajo to divest itself
of Garrett stock does not, however, justify the Commission's non sequitur
in its § 7 analysis. Nor does it explain why the Commission concludes:
75. 122 M.C.C. at 390-91.
76. Even in cases where there was no prior disapproval, the Commission has reversed the
earlier trend of retroactively approving § 5(5) violations by virtue of § 5(2) approvals. Alleghany
Corp.-Control and Purchase-Jones Motor Co., Inc., and Control-Erie Trucking Co., 109
M.C.C. 333 (1970).
77. 122 M.C.C. at 391 (Commissioner Brown, dissenting in part, citing Gilbertville Trucking
Co. v. United States, 317 U.S. 115, 129-30 (1962)).
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Our analysis of the evidence of record supports the. . . finding. . . that
substantial adverse competitive effects in the four city pair markets will
result from Navajo's purchase and continued ownership of 26 percent of
Garrett's stock, and that a violation of section 7 exists which must be
remedied. 78

This conclusion meets the technical requirements for a § 7 violation but is
contradicted by earlier language in the decision.
One other aspect of the Commission's approach, which can be
viewed apart from the Commission's probability rationale, should be
noted. This is its method for computing the degree of anticompetitive
impact arising from Navajo/Garrett cooperation should it in fact occur. The
Commission concluded that such cooperation would have the effect of
decreasing competition and increasing market concentration. The
Department of Justice argued that this fact alone established a violation of
§ 7 by virtue of the "presumption of illegality" doctrine developed in earlier
cases. 79 Under this doctrine a merger or acquisition
which produces a firm controlling an undue percentage share of the
relevant market, and results in a significant increase in the concentration of
firms in that market, is so inherently likely to lessen competition substantially
that it must be enjoined in the absence of evidence clearly showing that the
merger is not likely to have such anticompetitive effects. 8o

Navajo, on the other hand, argued that recent Supreme Court decisions 81
have foreclosed the "mechanical application" of § 7 based upon market
share data and also that the highly regulated nature of the motor carrier
industry made unlikely a substantial lessening of competition.
.
The Commission took a position between the two proposals. It stated
that market shares and market concentration alone are not conclusive of
substantial anticompetitive consequences, but that the effects of regulation upon competition must be considered as one relevant factor in the
economics of the particular situation. 82 This is in keeping with the frame of
reference announced in the Brown Shoe decision:
Congress indicated plainly that-a merger had to be functionally viewed, in
the context if its particular industry. . . .
* ".. • *

Statistics reflecting the shares of the market controlled by the industry
leaders and the parties to the merger are, of course, the primary index of
market power; but only a further examination of the particular market-its
78.
79.
80.
81.
82.

122 M.C.C. at 380.
Citing, United States v. General Dynamics Corp., 415 U.S. 486 (1974).
United States v.Philadelphia Nat'l Bank, 374 U.S. 321, 363 (1962).
Principally, United States v. General Dynamics Corp., 415 U.S. 486 (1974).
122 M.C.C. at 379.
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structure, history and probably future-can provide the appropriate setting
for judging the probable anticompetitive effect of the merger B3

4.

Exemptions and Remedy

The Commission found that Navajo did not qualify for either of the
exemptions under § 7. 84 First, it was decided that Navajo did not hold
Garrett stock solely for investment because Navajo utilized its voting
power to seat two members on Garrett's Board of Directors. Second, in
light of the Commission's finding that Navajo and Garrett were competitors in the four city pairs, the Commission found that Navajo failed to
qaulify for the "no substantial competition" exemption.
Finally, having determined that Navajo's interest in Garrett would in
the future create the potential for a substantial lessening of competition,
the Commission determined that divestiture was the only appropriate
remedy. This finding is in keeping with the case law development of § 7
enforcement. 85
CONCLUSION

There is a wind of increased antitrust enforcement blowing through
the regulated industries. Motor carriers would be well advised to take note
of the changing climate. The ICC has always had the power to enforce § 7
of the Clayton Act against regulated carriers. Due at least in part to its
statutory directive to "foster sound economic conditions in transportation
and among the several carriers" while developing a national transportation system,86 however, the Commission has focused more on its licensing
and consolidation authority than on its antitrust powers. Many were led to
believe that because of the highly regulated nature of the transportation
industry, common carriers were exempt from the application of the
antitrust laws. The Commission itself has fostered this belief in the past by
retroactively approving acquisitions of control by one carrier of another
effected in violation of § 5(5) of the Interstate Commerce Act. This policy of
retroactive approval has been reversed in recent cases. A change in the
Commission's view of anticompetitive conduct can be seen as underlying
this shift in policy. Thus, enforcement of the Clayton Act, initiated with or
without the prompting of the Department of Justice, may well be the policy
of the future. The Navajo decision is currently on appeal to the Seventh
Circuit.
83. Brown Shoe Co. v. United States, 370 U.S. 294, 322-323, n.38 (1962) (emphasis
added).
84. See note 17 supra.
85. United States v. E.I. duPont deNemours & Co., 366 U.S. 316, 330-331 (1961).
86. Act of Sept. 18, 1940 § 1, 54 STAT. 899 (1940) (uncodified Preamble to Interstate
Commerce Act).
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Even if the Commission is reversed because of its analytical method,
however, its new attitude will not likely change. We certainly will hear again
these words of the Commission:
As § 7 of the Clayton Act forms a part of the Commission's regulatory
umbrella, we are required to use its provisions, as well as our licensing and
consolidation authority, to deter anticompetitive activities .s7

Teryl R. Gorrell

87. 122 M.C.C. at 380.
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Delta Air Lines, Inc. v. CAB: Air
Line Control of RadiQactive Cargo?
The use of radioactive materials has increased dramatically in recent
years. Whether one views this development favorably or unfavorably,
there is no dispute that the transportation of these materials necessitates
recognition of numerous problems. Since no single federal agency has
exclusive jurisdiction in this area, the regulations which have evolved are
complicated, sometimes overlapping, and confusing to the persons
affected by them. In far too many cases, the regulations have not been
followed or have been ignored.
The transportation of radioactive materials by air poses special
problems, for two reasons. First, a possibility exists that significant radiation will be released if a plane carrying radionuclides crashes.' Second,
with air travel there is necessarily a time lag between the discovery of an
emergency and corrective action. Thus, a package emitting high levels of
. radiation can create a more serious threat in air transport than in other
transportation modes.
Sensitivity to these problems, especially the latter one, has led private
groups to press for stricter control of air shipments of radioactive materials. For example, since February 1975 the Air Line Pilots Association
(ALPA) has refused to fly airplanes carrying radioactive materials unless
air carriage is essential for reasons of human health, as may be the case
with shipments of radiopharmaceuticals. More recently, several air lines
have proposed tariff revisions 2 generally following the guidelines of the
ALPA embargo. Because the shipping policies advocated by ALPA and
the air lines are more restrictive than existing federal regulations, ques. 1. In response to this problem, Congress has recently prohibited the Nuclear Regulatory
Commission from licensing air shipments of plutonium (except plutonium intended for human
medical use) until a container has been developed which can withstand crash impact. 42
U.S.CA § 5841 note (Supp. 1976). Similar restrictions have been placed on plutonium shipments by the Energy Research and Development Administration. Pub. L. No. 94-187, §§ 501-02
(Dec. 31, 1975). Plutonium is an extremely toxic radionuclide which is present in the nuclear
energy fuel cycle.
2. Tariffs are filed by the air lines with the Civil Aeronautics Board (CAB) and show "all
classifications, rules, regulations, practices, and services" related to the transportation provided
by the air lines. 14 C.F.R. § 221.3(a) (1976). An air line revision of a tariff goes into effect after thirty
days' notice unless the CAB suspends the revision in order to investigate its lawfulness. 49 U.S. C.
§§ 1373(c), 1482(g) (1970).

293
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tions are raised as to the legitimate role held by private groups such as
ALPA and the air lines in affecting regulatory policy and also as to ultimate
federal agency responsibility for safe air transport of radioactive
materials.
It is the purpose of this note to address these questions by examining
Delta Air Lines, Inc. v. CAB,3 a recent case involving the air line tariff
revisions mentioned above. Here, the Civil Aeronautics Board (CAB)
summarily rejected tariff revisions on the grounds thattheywere inconsistent with a CAB regulation requiring tariff conformity with federal safety
regulations. In vacating the rejection orders of the CAB and remanding the
case to the agency, the court held that the CAB had ignored its statutory
duty when it rejected the tariffs without first affording the air lines a
hearing. 4
The impact of the Delta decision, however, extends beyond this
narrow procedural holding to a four-step process specified by the court
for the mandated CAB hearing. Accordingly, this note will consider the
mechanics and substance of this hearing procedure by developing two
discussion sections. First, statutes and regulations pertaining to air shipments of radioactive materials are reviewed, with particular attention
given to the regulatory interplay among federal agencies. The second
section analyzes the four-step hearing outlined by the Delta court, reviews
several cases which preceded Delta and laid a foundation therefor, and
describes possible rationales for CAB approval of the tariff revisions.
I.

FEDERAL REGULATION OF AIR SHIPMENTS
OF RADIOACTIVE MATERIALS

To one degree or another, the safe carriage of radioactive materials
by air is the responsibility of several different federal agencies, including
the CAB, the Federal Aviation Administration (FAA), the Materials Transportation Bureau (MTB), and the Nuclear Regulatory Commission (NRC).5
Since NRC regulations do not apply to air carriers,6 only the other
3. No. 74-1984 (D.C. Cir., June 22, 1976: as amended on denial of rehearing, Aug. 20,
1976) [hereinafter cited as Delta]. The CAB has decided not to appeal this decision to the United
States Supreme Court.
4. In the court's view, the CAB could reject the tariff revisions without a hearing only if they
were technically deficient or if they were "substantive nUllities." Delta at 8, 32. Since the tariffs
were filed in proper form and were not on their face in violation of federal law or regulation, a CAB
hearing was required.
5. The CAB and the NRC are independent regulatory bodies, while the FAA and the MTB
are within the Department of Transportation.
6. The NRC's regulations apply only to its licensees. 10 C.F.R. § 71.2 (1976). The NRC
requires a licensee to comply with safety regulations of the Department ofTransportation (DOT),
even if the licensee is not subject to DOT jurisdiction. Id. § 71.5. For a discussion of the
relationship of the regulatory roles of the NRC and the DOT, see 40 Fed. Reg. 23768 (1975).
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agencies' responsibilities will be discussed here.?
The Federal Aviation Act of 19588 established overlapping roles for
the FAA and the CAB regarding the safe shipment of hazardous materials.
The FAA was empowered to "promote safety of flight of civil aircraft in air
commerce,"9 while the CAB, charged with the economic regulation of
aviation, was directed to consider safety, among other things, "as being in
the public interest, and in accordance with the public convenience and
necessity. "10 Thus, the roles of the FAA and the CAB were interrelatedthe FAA had authority to establish air safety regulations, and the CAB had
authority to regulate aviation in accordance with safety and other
considerations.
The Transportation Safety Act of 1974 11 is a recent expression of
congressional intent in the area of hazardous materials transportation and
therefore is particularly relevant to the air line tariff controversy. Congress'
declared policy in the Act was "to protect the Nation adequately against
the risks to life and property which are inherent in the transportation of
hazardous materials in commerce."12 To this end, the Secretary of Transportation was granted broad authority to issue safety regulations governing this commerce. 13 Moreover, to insure that an adequate level of
transportation safety would be maintained, the Act provided that any state
or local hazardous materials requirement which is "inconsistent with"
federal regulations is preempted unless it "(1) affords an equal or greater
level of protection to the public than is afforded by [federal regulations]
and (2) does not unreasonably burden commerce."14 Considered
together, the Act's declaration of policy and its preemption provisions
convey a two-barreled congressional purpose: the transportation of
hazardous materials should be regulated enough "to protect the Nation
adequately," but not regulated to the point of imposing an unreasonable
burden on commerce.
7. An air line's common carrier duty to provide safe transportation is discussed inthe next
section of the note. See p. 301 infra.
8. 49 U.S.C. § 1301 (1970).
9. Id. § 1421 (a).
10. Id. § 1302. Besides assurance of the "highest degree of safety" in air transportation and
the "promotion of safety in air commerce," other factors to be considered by the CAB as being in
the public interest include the "encouragement and development of an air-transportation system
properly adapted to the present and future needs of. . . foreign and domestic commerce. . ., of
the Postal Service, and of the national defense," the "[c)ompetition ... necessary to assure the
sound development of [such) an air transportation system," the "promotion of adequate,
economical, and efficient service by air carriers at reasonable charges," and the "regulation of air
transportation in such manner as to recognize and preserve the inherent advantages of,.. . and
foster sound economic conditions in, such transportation." Id.
11. 49 U.S.C. § 1801 (Supp. IV, 1974).
12. Id.
13. Id. § 1084.
14. Id. § 1811 (a)-(b).
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In addition to establishing a general regulatory framework for transportation safety, the Act dealt specifically with air transport of radioactive
materials. In section 108 Congress mandated regulations which:
prohibit any transportation of radioactive materials on any [passengercarrying] aircraft unless the radioactive materials involved are intended for
use in, or incident to, research, or medical diagnosis or treatment, so long
as such materials as prepared for and during transportation do not pose an
unreasonable hazard to health and safety.15

The regulations implementing this section defined "research" in a manner
which encompassed both medical and non-medical research. 16 In contrast, the air line tariffs at issue in Delta propose to ban radioactive
materials intended for non-medical research use,17 and, as a result, are
more restrictive than federal regulations.
The implementation of the 1974 Act has narrowed the FAA's safety
role by transferring a large part of its duties to the Materials Transportation
Bureau (MTB), a new division within the Department of Transportation. In
1975, the MTB was established and delegated authority to issue safety
regulations for all modes of hazardous materials transport. 18 Although the
FAA is no longer responsible for promulgating regulations for air shipments of hazardous materials, it retains the duty to enforce these regulations. 19 Significantly, the Act in no way altered or elucidated the scope of
the CAB's safety authority, nor were air carriers required to accept all
packages shipped in accordance with MTB regulations.
Neither the Federal Aviation Act nor the Transportation Safety Act
specifies the precise relationship between the CAB and the MTB as to air
transport safety, but the implementation of the former act has established
this relationship to a certain extent. The 1958 Act requires air line tariff
adherence to regulations prescribed by the CAB,2o which in turn requires
that tariffs be "in conformity with" MTB safety requirements. 21 In the Delta
15. Id. § 1807(a).
16. 40 Fed. Reg. 17141 (1975). These regulations were codified in 14 C.F.R. Part 103 and,
with the exception of the research definition, have since been transferred to Title 49 of C.F.R. See
note 18 infra. Although the research definition has not been reissued under Title 49, presumably
"research" continues to include non-medical as welJ as medical research.
17. Delta at 13-14.
18. 49 C.F.R. § 1.4(i)(2) (1975). The MTS has consolidated the original FAA hazardous
materials regulations (14 C.F.R. Part 103) with other DOT shipping regulations (49 C.F.R. Parts
170-177), 41 Fed. Reg. 15972 (1976), and has reissued all transportation safety regulations
under authority of the Transportation Safety Act, 41 Fed. Reg. 38175 (1976). Regulations
pertaining to air transport of hazardous materials are now found primarily at 49 C.F.R. Part 175.
See 41 Fed. Reg. 16106 (1976).
19. 49 C.F.R. § 1.47(i) (1975). In addition, the FAA is responsible for establishing procedures to monitor and enforce MTS regulations pertaining to shipments of radioactive materials by
passenger aircraft. Id. § 1.47(j).
20. 49 U.S.C. § 1373(a) (1970).
21. 14 C.F.R. § 221.38(a)(5) (1976).
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proceedings, the CAB argued that the strict tariffs proposed by the air
lines were not "in conformity with" MTB regulations and therefore were
deserving of summary rejection. 22 The court, while recognizing that the
MTB has exclusive authority to issue air safety regulations, dismissed the
notion that air lines must necessarily accept all cargo shipped in compliance with MTB regulations. 23 Before the CAB could reach such a
conclusion, it must "consider and decide those economic and other
issues which are not to be. . . considered by the [MTB], but are statutorily
reserved to the CAB. "24
II.

THE FOUR STEP HEARING

As mentioned earlier, rather than holding only that a CAB hearing was
required, the appellate court chose to pursue the mechanics of that
hearing. Judge Wilkey defined specific perimeters of and mandatory
considerations for a four-step CAB hearing:
First, . .. the CAS should obtain in writing the FAA's [MTS's] authoritative position on the safe transportation of each category of hazardous
materials excluded by the air line's tariffs. . . .
Second, since the [MTS] is not concerned with economic questions, it
remains for the CAS to strike a balance between what the air lines possibly
could carry without jeopardizing the safety of their passengers and crew,
and what it would cost the carriers to undertake the transportation of all
such cargo, in comparison with alternate means of transportation.
Third, the Soard will have to determine whether the air lines are under a
common carrier obligation (statutory or common law) to carry some or all of
the dangerous articles which comply with [MTS] safety criteria.
.
Finally, if the Soard finds such a duty to carry, it will also have to
determine to what extent it has the authority to enforce this obligation by
compelling air lines to carry specific materials. 25

As this procedure indicates, the ultimate decision to approve or reject the
tariffs will depend on several specific CAB determinations, including a
finding as to whether the proposed tariffs conflict with MTB (previously
FAA) safety standards,26 an accounting of economic costs incurred in
22. Brief for Respondent at 24.
23. Delta at 27. In fact, the CAB's own regulations contemplate hazardous materials tariffs
more restrictive than MTB regulations. For example, the CAB requires tariffs to list the hazardous
materials "which are not acceptable for transportation as well as those articles which are
acceptable for transportation only when specified packing, marking, and labeling requirements
have been met." 14 C.F.R. § 221.38(a)(5) (1976). This implies that some MTB-approved cargo
can be banned by air line tariffs. Elsewhere, the CAB authorizes an air line to file a separate
governing tariff which "may contain restrictions on the extent to which. . . carriers will accept
[hazardous materials] for transportation. " Id. § 221.1 04. Arguably, if the CAB did not contemplate
tariffs stricter than MTB regulations, it could have simply required the separate governing tariff to
incorporate MTB regulations in full.
24. Delta at 27 (footnote omitted).
25. Delta at 23-24 (footnote omitted).
26. The FAA's authority to issue safety regulations has been transferred to the MTB. See p.
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shipping hazardous cargo by air and by other transport modes, an
evaluation of common carrier responsibilities, and an estimation of the
CAB's enforcement powers.
The Delta tariff revisions, somewhat more restrictive than MTB regulations, would presumably satisfy existing MTB safety criteria. Excepting the
more straightforward questions of enforcement and formal MTB input, the
focus of the hearing is on the basic economic costs and common carrier
duties. Relative importance of these considerations justifies discussion of
the second and third steps of the mandated hearing before discussion of
the first and fourth steps.

A.

ECONOMIC CONSIDERA TIONS

The second hearing step requires the CAB to compare the economic
costs which the air lines would incur in shipping all MTB-approved cargo
to the costs of shipping this cargo by other transportation modes. 27 On the
basis of this cost comparison, the CAB is to "strike a balance" which
would determine whether it is economically justified for the air lines to ban
certain cargo. Apparently, if the CAB finds that air line costs in the safe
shipment of tariff-banned materials exceed the comparable costs in other
transportation modes, the economic soundness of the tariff is
demonstrated.
An important underpinning of this judicial position is that the air lines
at some stage in the administrative process must be given the opportunity
to present economic data in support of their ban on air transport of certain
classes of hazardous materials. The court saw that the CAB's ruling had
effectively prevented any representation of economic concerns before an
administrative agency, since the rulemaking proceedings which produced the safety regulations had precluded the opportunity to raise
specific economic factors. 28 The dialectics of regulation and economy
296 supra. Consequently, the remainder of this note will refer to the MTS as the agency which
establishes air safety standards.
27. Economic costs cited by the court include "the cost of training special personnel to
handle and inspect dangerous articles, the cost of creating special segregated areas at airports
and on airplanes to accommodate such cargo, and the cost of inspecting all cargo to make sure
that it complies with [MTB] safety standards." Delta at 21.
28. Id. at 20. Ironically, economic costs were not put forward by the air lines asgrounds for
approval of the tariffs; the air lines sought to justify the tariffs solely on the basis of their duty to
provide safe transportation. Id. at 43, n. 98. On petition for rehearing, the CAB argued that the air
lines' failure to raise economic justifications for the tariffs precluded the need for a hearing. The
court held that even though a hearing on economic matters might not be required in this instance,
a hearing was still necessary to decide whether the CAB has jurisdiction to permit the tariffs on
safety grounds alone. Furthermore, if future tariff filings were to raise economic questions, the
CAB would be bound to entertain them at a hearing. Id. The practical effect of this ruling is that at
some point-either at the mandated hearing or at a future hearing-the CAB will be required to
address the issue of economic costs outlined in the second step of the Delta hearing procedure.
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must be present-the denial of such a crucial factor in industry regulation
lacks social utility.
There is interesting analogy between the cost/benefit analysis necessary for a tariff revision and the burden-of-commerce test involved in
scrutinizing a state or local regulation. 29 The court noted that the tariffs
would not ban all nuclear material transport, but rather would include
carriage of materials when speed was so essential as to overcome thedangers concomitant with that carriage. 3o While it must be kept in mind
that the Delta decision is directed to a private action, the economic
balancing is strikingly similar to the traditional constitutional test for
upholding or voiding state laws affecting commerce.
This test, asserted in Southern Pacific Co. v. Arizona,31 declares that
the nature and extent of the burden of the state law should be balanced
against the merits and purposes to be derived therefrom. 32 When concerning only one mode of interstate carriage (i.e., air transport), a ban of
some cargoes, even if universal among the participating carriers, does
not necessarily burden commerce if other modes can effectively assume
transportation of the banned items. Commerce concerns the national
economy;33 it can be asserted that the national economy properly
includes various alternative transport modes. Since it is the economic cost
which now determines the degree of carriage by each mode, cost is also
determinative of the burden on commerce whether it is a private carrier
who proposes a single modal regulation or whether it is a state or local
requirement affecting a single mode of carriage. If the goods cannot be
shipped economically by alternate modes, then a burden on commerce
occurs; if the shift of transportation modes does not materially decrease
the number of shipments or impede the flow of nuclear materials as
goods, then there is little burden.
To justify a burden on commerce, even if slight, a substantial interest
must be demonstrated by the state. This interest can be in safety, health or
other areas, but in the end reduces to the measure of benefit which results
from the suspect regulation. Regardless of the terminology, a substantial
state interest is comprised of benefits such as the safety and economic
benefits found in step two of the prescribed administrative hearing in
Delta.
Preemption questions have been raised in attempts by state and
29. See p. 295 supra.
30. Delta at 24.
31. 325 U.S. 761 (1945).
32. Id. at 768-69.
33. See. e.g .. Wickard v. Filburn. 317 U.S. 111 (1942). where the Supreme Court held that
commerce could be reached by Congress "if it exerts a substantial economic effect on interstate
commerce . . . . " Id. at 125.
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local governments to augment federal regulations in the field of air
transport of nuclear materials. 34 Perhaps the best example is that of a
Louisiana regulation requiring notification to passengers of the presence
of nuclear cargo on an airplane. This regulation, not allowed to pass under
the preemption provisions of the Transportation Safety Act,35 was invalidated by the MTB as "inconsistent" and therefore "preempted."36 The
problem which inheres in this preemption provision is the measure used to
evaluate consistency. No clear rule emerged from MTB's finding that the
ordinance was inconsistent with and so preempted by federal regulation,37 but rather the MTB decided that "not in conformity with" was the
meaning of "inconsistent."
The Delta court interpreted statutory and regulatory language of
conformity and consistency differently than the CAB, holding that "carrier
tariffs, when filed, can not provide for the carriage of materials which [the
MTB] has banned from ai r transportation. "38 The difference of interpreti ng
this language as a boundary over which air lines may not cross and a
precise regulation which the air lines must mirror invites the economic
evaluation in the hearing, yet potentially allows air line flexibility. The
long~range effect of this approach is to provide a cost/demand availability
of service with a maximum limit set by federal regulations. 39 Carriage of
certain nuclear materials such as radiopharmaceuticals would not be
undermined since the CAB could likely rule that the benefits of carriage for
34. For example, the commission of the Minneapolis-St. Paul airport passed an ordinance
which established a system to monitor radioactive materials packages at the airport. The
ordinance, which took effect before passage of the Transportation Safety Act of 1974, has
successfully withstood a preemption challenge. Sraniff Airways, Inc. v. Minneapolis-St. Paul'
Metropolitan Airport Comm'n, 377 F. Supp. 1190 (D. Minn. 1974).
35. 49 U.S.C. § 1811 (Supp. IV, 1974).
36. Determination by the MTS, Letter from Herbert H. Kaiser, Jr., to Charles W. Tapp,
September 22, 1975. In the MTS's view, preemption was automatic because the Louisiana
regulation was inconsistent with federal regulations. One court has disagreed with this interpretation, stating that the regulation would be preempted only if it compromises MTS safety standards
or unreasonably burdens commerce. Kappelmann v. Delta Air Lines, Inc., 539 F.2d 165, 173, n.
24 (D.C. Cir 1976).
37. The MTS did, however, offer its logic, stating that "[t]he warning required by your rule
would be misleading in that it would foster an unwarranted apprehension for personal safety
without imparting any information of value to the passengers." Determination by the MTS, supra
note 34. The MTS found additional support from the fact that "a closely related provision
[requiring passenger notification] was considered and rejected in the issuing of radiation
monitoring regulations." Id., citing 39 Fed. Reg. 14612 (1974).
38. Delta at 26.
39. It is doubtful, however, that banning certain cargo would be an efficient and economically sound means of compensating for air line shipping costs. Instead, the CAS would better
allow air lines to recoup these costs through higher shipping prices to the public. The outright ban
of certain cargo would appear to be justifiable only as a safety measure, not as an economic
measure. Perhaps it was for this reason that the air lines did not raise the issue of economic costs
in the Delta proceedings. See note 28 supra.
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medicinal purposes outweigh other considerations presented at a formal
tariff hearing. Hence, a built-in safeguard exists.
A final observation remains in contrasting the MTS ruling on the
Louisiana regulation with the Delta decision. After invalidating the
Louisiana regulation, the MTS suggested that the State submit the regulation for allowance as: (1) stricter than federal regulations and (2) not an
unreasonable burden on commerce. Since both Louisiana's regulation
and the Delta tariffs are clearly more restrictive than federal regulations,
the respective burden on commerce and cost/benefit analyses become
the basis of evaluation. Apparently, equivalent data underlie each
analysis, reducing state, local and even private attempts at strengthening
control of air transport of nuclear materials to a common denominator.

B.

COMMON CARRIER DUTIES

The third step of the hearing concerns an air line's common carrier
duty to carry some or all of the articles which comply with federal agency
safety criteria, notwithstanding the economic validity of the tariff revision.
Congress outlined the scope of an air carrier's duty to provide carriage of
persons and property in section 404(a) of the Federal Aviation Act:
It shall be the duty of every air carrier to provide and furnish interstate and
overseas air transportation, as authorized by its certificate, upon reasonable request therefor ... ; to provide safe and adequate service, equipment, and facilities in connection with such transportation; [and] to establish, observe, and enforce ... just and reasonable classifications, rules,
regulations, and practices relating to such air transportation. .. .40

The common carrie'r duty which derives from this statute consists first of
that which inheres in an air line's certificate of public convenience and
necessity, and second of that which is necessary for providing safe and
adequate service concomitant with such transportation. Consequently, it
is necessary for the agency hearing to consider both the duty to carry
cargo as specified by an air line's certificate, and an air line's common law
duty of safety owed to passengers. 41
40. 49 U.s.C. § 1374(a) (1970). See also id. § 1421 (b).
41. Actually, it is not entirely clear that the terms of the third step contemplate CAB approval
of the tariffs on the basis of the air lines' duty to refuse unreasonably dangerous cargo in the
interest of safe transportation. Steps three and four speak of a common carrier duty to carry some
or all MTB-approved cargo, but do not specifically mention a duty to refuse this cargo when its
carriage would be unsafe. In step two, moreover, the phrase "what the air lines possibly could
carry without jeopardizing the safety of their passengers and crew" is reasonably interpreted to
mean simply all MTB-approved cargo, in which case there would be no room for a carrier
determination of what constitutes "safe cargo." As a practical matter. however, it is not important
whether the four-step hearing procedure itself allows for CAB consideration of carrier duty to
provide safe transportation, for this consideration is mandated elsewhere by the Delta court. See
p. 303 infra.
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There is no question that the CAB can order an air line to perform
certificated services. 42 In some instances, such as the shipment of
radiopharmaceuticals, air transport is in the public interest even though a
tariff banning these materials might be "economically sound." The unanswered question is, however, the CAB's propriety in emasculating the
common carrier duties of safety-duties that section 404(a) acknowledges. Evidently, though, the CAB takes a strict compliance approach to
a carrier's certificate, even when the totality of a particular service is
acceptable. 43 Since, by statute, the CAB can force an air line to provide, to
the letter, those services for which its certificate was issued, only the
counterbalancing duty of safety, found in the same statute, can affect this
broad agency authority.
It may be asserted that the proper limit on the CAB's power to compel
certain activities is the common law duties owed passengers by a
common carrier. In Williams v. Trans World Airlines,44 the right of refusal by
an air line to transport a passenger who was believed to be a threat was
upheld based on the carrier's responsibility to protect its passengers from
danger and inconvenience. In Delta, the CAB took the position that the air
lines must accept anything defined by the MTB as safe for transport, no
matter how offensive to basic common law duties owed passengers.45
This is evidently predicated on the dictum that rejection is proper only on a
case-by-case determination and' not on a broad categorical basis.46
However, this still fails to abolish common law obligations.
Ironically, it is the passengers who merit protection by the regulatory
framework. Thus, even if the chance of injury from nuclear transport is
small, unless that risk is necessary (as is perhaps true with radiopharmaceuticals), there should be no removal of common law duties to these
passengers. If, of course, an air line chose not to ban certain materials
which then resulted in injury to a passenger, the air line would be under
common law liability for that injury;47 to provide otherwise is to lessen the
protection afforded those whom the law has sought to serve.
42. 49 U.S.C. §§ 1374(a), 1482 (1970).
43. Capital Airlines, Inc. v. CAB, 281 F.2d 48 (D.C. Cir. 1960). In this case, an air line had
failed to provide certificated flights. The court (and the CAB) rejected the argument that the
totality of flights was adequate, stating "that where a carrier is authorized to provide competitive
service . . . the fact that other carriers provide . . . minimally adequate service does not
discharge the offending carrier's obligations under its certificate." Id. at 51.
44. 509 F2d 942 (2d Cir. 1975).
45. Brief for Respondent at 18.
46. Air Line Pilots Ass'n v. CAB, 516 F.2d 1269, 1276 (2d Cir. 1975).
47. There is a great difficulty in determining common law liability resulting from radiation
injuries. First, it may be a long time before symptoms occur, and perhaps damage will only
appear genetically. Second, the measure of damage, i.e., extent of injury from radiation,
becomes very difficult to prove. Extensive discussions of the several concerns in common law
liability can be found in Keyes & Howarth, Approaches to Liability for Remote Causes: The Low
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An air line's duty to provide safe transportation is also raised when the
court instructs the CAB, in addition to the mandated four-step process, to
determine whether the agency has authority under section 102 of the
Federal Aviation Act48 to approve the tariffs for safety reasons alone. This
instruction came in response to the argument of the air lines and intervenor Air Line Pilots Association (ALPA) that the tariffs were necessary to
ensure safe transportation. 49 Responding to this argument, the court
recognized that "[p ]erhaps under section 102 the [CAB] retains a small
residue of authority over safety issues whereby it could impose hazardous
cargo standards stricter ... than those of [the MTB]. "50 In an important
footnote, the court elaborated:
[I]f it turns out, as ALPA contends, that current safety regulations are not
being adequately enforced by [the FAA], possibly the CAB has jurisdiction
to permit the carriers, in the fulfillment of their common carrier obligation to
exercise the highest degree of care toward their passengers (see Federal
Aviation Act § 404 (a) ... ), to force additional safety measures on the
shippers through the medium of more restrictive tariffs. This is another
question which the CAB will have to face, in the first instance, at a hearing
on [the air lines'] tariffs. 51

This passage indicates that the CAB's safety jurisdiction, whatever its
scope may be, is triggered by the existence of a situation which warrants
an air line's restricting its carriage of hazardous cargo in recognition of its
duty to provide safe transportation. In a sense, then, the CAB's section
102 duty to promote aviation safety merges with the air lines' section
404(a) duty to provide safe transportation.
In a previous case, Kappelmann v. Delta Air Lines, Inc. ,52 a specific
common law duty to warn passengers of danger was sought to be
enforced. Here, the federal appellate court once again held that administrative remedy should be pursued where one desires to vary a regulatory
policy.
Kappelmann, who had been a passenger on a flight during which a
release of radioactivity had occurred,53 not only sued for damages, but
also sought an injunction which would require Delta to warn passengers of
Level Radiation Example, 56 IOWA L. REV. 531 (1971); Stason, Tort Liability for Radiation, 12 VAND.
L REV 93 (1959).
48. 49 U.S.C. § 1302 (1970). See note 10 and accompanying text supra.
49. Reply Brief for Petitioner at 4-5; Brief for Intervenor at 15.
50. Delta at 22.
51. Id., n. 56.
52. 539 F.2d 165 (D.C. CiL 1976).
53. This incident was investigated by Congress and made the subject of a special report.
SPECIAL SUBCOMM. ON INVESTIGATIONS OF THE HOUSE COMM. ON INTERSTATE AND FOREIGN COMMERCE,
REPORT ON AIR SAFETY: SELECTED REVIEW OF FAA PERFORMANCE, 93d Cong., 2d Sess. 179-80
(1974).
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the carriage of nuclear materials. 54 The lower court had dismissed the
injunctive aspects of the case since the plaintiffs had not petitioned for a
federal regulation requiring the warning. The court determined that "it
should be the agency charged with carrying out that policy that makes the
initial decision whether the dangers and risks involved require that special
warnings be posted."55 The court refused to decide whether a common
law right of warning still existed, but held that first resolution of this issue
would still be with the administrative agency.56
The appellate court affirmed this ruling, commenting that such relief
would amount to legislation by injunction. 57 The court referred to the
opinion by the MTB determining the inconsistency and preemption of the
Louisiana regulation discussed earlier. The court did not consider the
MTB decision to contain a sufficient record for review and stated:
[W)e are unwilling to permit appellants to substitute a MTS decision on a
particular state regulation for the record that would be developed during a
rulemaking proceeding on this subject. To do so would be to "short circuit"
the path mandated by Congress and leave the court without the full record
of the agency's reasol"ls for refusing to adopt such a regulation, a record
which is necessary to the proper resolution of the questions appellants
raise. 58

Faced with a challenge to an agency's safety procedures, the court
demanded development of a thorough agency review concerning the
challenge before ruling on the merits. It is this kind of thorough review
which the Delta court mandated with regard to the air line tariffs.
To summarize the substance of the second and third steps of the
mandated hearing, there are two rationales for CAB approval of the air line
tariffs. The first rationale requires that the CAB find that the tariff is
economically sound and there there exists no common carrier duty to
transport materials which are banned by the tariff. The second rationale
allows the CAB to approve the tariffs if they are necessary to ensure
transportation safety. Interestingly, approval of a tariff for safety reasons
would be based upon a CAB conclusion that MTB/FAA regulation is not
effective and that therefore the air lines have a common carrier duty to
54. Common law duty to warn passengers of unusual hazards is certainly familiar in tort
litigation. Appellant's brief cited numerous cases discussing this duty: Falcon v. Auto Buses
Internacionales, 418 F.2d 673 (5th Cir. 1969); Garrett v. American Airlines, Inc., 332 F.2d 929 (5th
Cir. 1964); Greyhound Corp. v. Wilson, 250 F.2d 509 (8th Cir. 1958); Brown v. American Airlines,
Inc., 244 F.2d 128 (5th Cir. 1957); Strong v. Chronicle Publishing Co., 34 Cal. App. 2d 235, 93
P.2d 649 (1939). Brief for Appellant at 29, n. 2, Kappelmann v. Delta Air Lines, Inc., 539 F.2d 165
(D.C. Cir. 1976).
55. Kappelmann v. Delta Air Lines, Inc., 13 Avi. 17919 (DD.C. 1975).
56. Id. at 17921. The court indicated that any state common law requirements inconsistent
with the Transportation Safety Act were probably preempted. Id. at 17921, n. 1.
57. 539 F.2d at 169.
58. Id. at 173.
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restrict their handling of MTB-approved cargo. In contrast, the first
rationale for tariff approval presumes that MTB/FAA regulation is effective,
but posits that economic considerations and an absence of common
carrier duty to transport tariff-banned materials could justify the tariff.

C.

MTB's AUTHORITATIVE POSITION AND
CAB's ABILITY TO ENFORCE

Finally, the first and fourth steps of the administrative hearing procedure can be analyzed together. The first step, formal input of the MTB's
position on safe transport of those materials excluded by the tariff revisions, and the fourth step, the CAB's ability to enforce carriage based on
its ruling, while clearly separated by the court in Delta, nevertheless have
underlying unification. It is the MTB's position, tempered by economic and
common carrier duties, which the CAB must follow thereby ensuring air
line compliance with the precepts of the MTB's safety regulations.
The formal input of the MTB's position becomes the touchstone
indicating the intent of safety regulations which, along with the exact
language of the regulations, acts as the CAB's guide in allowing deviation
from the letter of a regulation. Since the CAB's final ruling is dependent on
the MTB's regulations, the CAB must modify its position to satisfy its
statutory duty within the scope of the MTB's position. The court's interpretation was that "the [MTB] ... decides what the airlines maycarry under
safety regulations, [while] [t]he CAB decides what the air lines must carry
under their certificates of convenience and necessity and their obligations
as common carriers. "59 Only by receiving the formal position of the MTB
does the intent of the safety regulations manifest to enable evaluation of
the dichotomy between the upper limit of "may" and the absolute of
"must. "60
In the final step of the hearing process, the CAB must determine
whether it has the ability to enforce a decision that the air lines are under a
duty to carry some or all of the cargo banned by the tariffs. Section 204(a)
of the Federal Aviation Act empowers the CAB "to perform such acts. . .
as it shall deem necessary to carry out the provisions of, and to exercise
and perform its powers and duties under, this [Act]."61 Inasmuch as the
Delta court felt that it was the CAB's duty under the Act to consider
economic and safety considerations, it follows that so long as a CAB
decision to reject the tariff revisions is made in accordance with these
considerations, the CAB has the power to enforce this decision. As the
Delta court concluded, "once the [CAB] holds a hearing and makes a
determination, its directive must be obeyed unless and until it is set aside
59. Delta at 5.
60. Id. at 23.
61. 49 U.S.C. § 1324(a) (1970).
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as unreasonable by a court of competent jurisdiction. "62
Where a CAB order had properly issued, the Second Circuit Court of
Appeals, in Air Line Pilots Association, International v. CAB,63 implied a
capability of enforcement, stating that "[t]he premise that the airlines have
the right to disregard the entire regulatory scheme is not only violative of
[statute] but of common sense as well. "64 Were it not for the court's tacit
recognition of enforcement ability, the air lines could ignore administrative
orders.
Even if the air lines were to comply with a CAB order rejecting the
tariffs (thereby eliminating any challenge to CAB enforcement powers), a
problem remains that ALPA might continue its restrictive policy with
regard to piloting aircraft carrying radioactive materials. 65 This problem
could be resolved, however, by court injunction compelling pilots to
undertake such flights. Precedent for an injunction is found in American
Airlines, Inc. v. Air Line Pilots Association, International,66 where the court
held that "[refusal to land or take off] unless enjoined, will interfere with
[the air lines'] duties to render service under their certificates of public
necessity."67 This logic permits enjoining an ALPA refus;:!1 to fly when
certain MTB-approved materials are to be carried, but only after a CAB
ruling that the transport of those materials is required under the air lines'
certificates of public necessity.
CONCLUSION

Delta Air Lines, Inc. v. CAB was strictly a procedural controversy, but
in resolving the procedural issues, the court recognized inherent problems in air transport of radioactive materials. By mandating a specific,
four-step hearing, the court integrated the difficult problem of safe,
reasonable transport of passengers with federal regulatory policy regarding passenger transport and hazardous materials carriage. The CAB must
now, for the first time, balance: (1) the costs and benefits of radioactive
material transport and (2) the statutory and common law duties owed by
air lines, as participants in a regulated industry, to both passengers and
those who ship radioactive materials by air. Moreover, this balancing by
the CAB, the economic regulator of air lines, must be made in accordance
with MTB safety policy.
62. Delta at 25.
63. 516 F.2d 1269 (2d Cir. 1975).
64. Id. at 1276.
65. See p. 293 supra.
66. 187 F. Supp. 643 (N.D. III. 1960). Here. ALPA planned to picket airports at which a
particular air line was certificated by the CAB. Participating pilots were to inform employer air
lines that they would neither land nor take off from such airports.
67 Id. at 645.
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While the Delta decision has immediate impact on the proposed tariff
revisions, there is a potential for long-range influence of the mandated
hearing as a model for determining the compi3.tability of carrier tariffs with
federal regulations. The Delta decision could not, on the issues raised,
have considered more fundamental problems resulting from society's
increasing dependence on radioactive materials. These problems will be
determined as the imperatives of nuclear policy become more clearly
defined by the cost/benefit considerations of technology and social
needs. On the basis of its ruling, the Delta court should be applauded for
the steps taken toward resolution of an issue in a continuing legal and
social problem.
James K. Leonard
Timothy J. Martin
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Procedural Due Process and ICC Fitness Flagging:
A History and the Resultant 1976 Procedures*

[I]t is established Commission policy to withhold issuance of new
authority to any applicant while said carrier's fitness is under investigation in
a formal proceeding; that, in such instances, it is not determinative that the
application is unopposed or that the applicant has been previously found
fit; and that once an investigation proceeding is instituted, all new
authorities that have not been issued are withheld pending the final
determination of the investigation proceeding.-Interstate Commerce
Commission's description of its fitness flagging practice in a June 17, 1975,
order (quoted in North American Van Lines, Inc. v. United States, 412 F.
Supp. 782, 796 (N.D. Ind. 1976) ).

I. INTRODUCTION
On August 9, 1976, the Interstate Commerce Commission (hereinafter the Commission) published a notice in the Federal Register proposing
the institution of rules governing its so-called "fitness flagging" procedures. 1 Although the Commission had long practiced fitness flagging with
respect to new applications for motor carrier operating authority, no notice
had ever been published in the Federal Register and, furthermore, fitness
flagging had never been the sLJbject of a rule-making proceeding with
notice or opportunity for comment afforded to parties affected by the
practice.
The Commission, in issuing the rules,2 stated that North American
Van Lines, Inc. v. ICC,3 North American Van Lines, Inc. v. United States,4
and the July 1975 findings of the Commission's "Blue Ribbon Staff Report"
were the decisive factors leading to the promulgation of the rules. 5
The purpose of this comment is to analyze the prospective effectiveness of the proposed rules by examining the fitness flagging practice as it
has evolved in various administrative proceedings and by determining
whether or not the rules will afford the measure of procedural protections
deemed necessary by the North American courts.
• This note was prepared while the author was the 1976 Motor Carriers Lawyers Association
summer research fellow at the University of Denver College of Law
1. 41 Fed. Reg. 33307 (1976).
2. Proposed 49 C.F.R. 1067 (1976).
3. 386 F. Supp. 665 (NO. Ind. 1974).
4. 412 F. Supp. 782 (NO. Ind. 1976)
5. 41 Fed. Reg. 33307 (1976).
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THE PROCEDURE ITSELF

In any application for additional motor carrier operating authority, the
Commission is mandated, under § 207(a) of the Interstate Commerce
Act,6 to make an affir"mative finding that the applicant is "fit, willing, and
able properly to perform the service proposed." The Commission must
also find that the carrier is able "to conform to the provisions of this chapter
and the requirements, rules, and regulations of the Commission thereunder."? The primary aim of § 207(a), as elaborated in Jones Common
Carrier Application, is to protect members of the public from carriers
whose conduct evinces an unwillingness to operate in conformity with the
statutory requirements. 8
It is a well-settled rule that a determination of the fitness of a motor
carrier applicant is wholly within the discretion of the Commission. 9
Although there is no absolute rule by which an applicant's fitness is
determined,lO the Commission does take several common factors into
account. Among the most frequently cited are: 1) the nature of the proven
violation of the act, 2) extenuating circumstances surrounding the infraction, 3) evidence of self-compliance on the part of a carrier, 4) effort on the
part of a carrier to correct past violations, and 5) patterns of persistent
disregard of the relevant law. 11
The fitness flagging practice has taken four forms, the most common
being where the Commission finds that "present or future public convenience and necessity" require that a particular applicant's request for new
authority be granted. But then, upon advisement by its Bureau of Enforcement of the pendency of a matter affecting the fitness of that applicant, the
Commission decides that it is inappropriate at the present time to make
the required fitness finding, and will order the application proceeding held
open until a final determination in the investigatory matter.12
A second manner of applying the practice is embodied in an agree6. 49 U.S.C. § 307(a) (1970).
7. Id. The Interstate Commerce Commission is also required to find that "the proposed
service ... is or will be required by the present or future public convenience and necessity." Id.
8. 96 M.C.C 100, 103 (1964).
9. United States v. Pierce Auto Freight lines, Inc., 327 U.S. 515 (1946); Georgia Highway
Express, Inc. v. United States, 331 F. Supp. 906 (N.D. Ga. 1971).
10. Consolidated Carriers Corp., Common Carrier Application, .118 M.C.C. 695 (1973).
11. S.TL Transp. Inc., Extension, 115 M.C.C. 14 (1972); Eagle Motor lines, Inc., Extension, 107 M.C.C. 499 (1968)
12. Aero-Trucking, Inc, Extension, 121 M.C.C. 742 (1975); Cherokee Hauling & Rigging,
Inc, Extension, 121 M.C.C. 756 (1975); Curtis, Inc, Extension, 113 M.C.C. 340 (1971); Frigidways, Inc, Investigation & Revocation of Certificate, 76 M.C.C. 77 (1958); Houff Transfer, Inc,
Extension, 78 M.C.C. 145 (1958); Penn-Dixie lines, Inc, Extension, 73 M.C.C. 145 (1957). It
should be noted that in. none of the above administrative decisions was the fitness flagging
practice challenged.
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ment 13 by which the Commission empowers the Department of Transportation to intervene in an application proceeding if, in the Department's
belief, the applicant has engaged in a systematic violation of safety
regulations. In Eagle Motor Lines, Inc., 14 the Federal Highway Administration of the Department of Transportation requested that the Commission
take no action with respect to the release of certificates of operating
authority until Eagle's fitness was determined relative to safety regulation
violations alleged in a pending investigatory proceeding.
The third form of fitness flagging was illustrated in North American
Van Lines, Inc. v. lee 1S The Commission had already made the findings
necessary to the granting of a certificate of public convenience and
necessity to North American and had entered a written order directing the
issuance of such certificates as soon as North American complied with the
usual statutory formalities. 16 North American did not receive the certificates, however, and upon inquiry was informed that it was "the Commission's 'practice' to 'withhold the release' of any permanent operating
authority when an applicant's fitness came under Commission scrutiny. "17
The fourth variation on the flagging procedure employed by the
Commission is also found in the North American case. This is where the
Commission reopened application proceedings that had previously been
closed but in which the Commission had not yet entered an order for the
issuance of certificates.
In all variations of the fitness flagging practice. the decision to hold
the certificate application in abeyance was made ex parte. No hearings
were held to permit the applicants to present views and evidence as to
whether or not the fitness flagging procedure should apply to a particular
application. Moreover, the Commission orders imposing the fitness
"flags" generally contained no findings of fact as to the need for staying
the applications.
Upon being criticized for withholding information as to the nature of
the practice and its procedural applications, the Commission explained
the basis upon which "fitness flagging" rests:
The concept of fitness is a continuing one. An applicant carrier must
establish its fitness in every proceeding, and thereafter it must maintain its
operations at all times in conformity with all applicable statutes and regulations. Having previously found a carrier fit, this Commission is not foreclosed from reopening the proceeding to consider the matter further. It is
13. 32 Fed. Reg. 5744 (1967).
14. Eagle Motor Lines. Inc., Investigation & Revocation of Certificates, 117 M.C.C. 30
(1972)
15. 386 F. Supp. 665 (N.D. Ind. 1974).
16. These formalities consist of: 1) filing a tariff amendment, 2) filing proof of insurance, and
3) appointing an agent for the service of process.
17. 386 F. Supp. at 672.
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absurd to contend that we should put on blinders, and not take another look
at a carrier's fitness if our attention is called to a possible lapse. To follow
such a course would be an abnegation of our statutory responsibilities. 18

III.

EARLY AnACKS ON THE FITNESS FLAGGING PRACTICE

The delay occasioned by the fitness flagging practice was first
attacked in 1958, in a decision before a specially-constituted court in
Illinois-California Express, Inc. v. United States. 19 Defendant Watson
Brothers Transportation Company filed with the Commission an application for transporting general commodities in late 1949. In April 1951, a
Joint Board, to whom the application had been referred for a hearing,
recommended that Watson Brothers be issued· a certificate of public
convenience and necessity.2o In November 1952, the Commission voted
to postpone action on the application pending the outcome of a fitness
proceeding. 21 Although the record did not disclose when the investigatory
proceeding ended, the date of issuance of the certificate to Watson
Brothers was stipulated as November 12, 1956. More than six years, then,
had intervened between the time the application was filed and the
issuance of the certificate.
Plaintiff protestants brought action for injunctive relief and attacked
the Commission's order issuing the certificate on grounds that the public
necessity which had been found six years earlier no longer existed in view
of the radical economic changes in the freight transportation business.
Although the court recognized that the delay was "unusual, extraordinary, and inordinate," it dismissed the action and held that such a delay
does not constitute a ground for attack if it is due to the pendency of a
proceeding before the Commission in which the fitness of the applicant is
in question. The court hinted, however, that if the record were to show an
abnormal delay in the completion of the investigatory proceeding (which
the present record did not), or that a certain amount of time had elapsed
between termination of the investigation and final determination of the
status of the application, it might reach the opposite result and open the
order to attack. 22 However, the three-judge panel offered no guidelines
from which a carrier could reasonably ascertain what the court would
consider as an unconscionable delay.
Fourteen years later, the fitness flagging procedure itself, rather than
the attendant delay, was the subject of attack in Eagle Motor Lines, Inc. 23
18. Eagle Motor Lines, Inc., Investigation & Revocation of Certificates, 117 M.C.C. 72, 75
(1972).
19. 7 AD. L.2D 915 (1958).
20. Id. at 916.
21. Id. at 917.
22. Id.
23. 117 M.CC 72 (1972).
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in a petition for reconsideration of an order issued 41 days earlier. 24 The·
Bureau of Carrier Safety of the Federal· Highway Administration had
conducted a survey of Eagle's operations. 25 From the survey, which
revealed several violations, the Commission concluded that a grant of
additional operating authority to Eagle would not be in accordance with
the Interstate Commerce Act, public safety, or the terms of the national
transportation policy. 26
Eagle claimed that since the Commission had made all the necessary
findings of public convenience, necessity, and fitness with respect to its
five applications, its due process rights would be violated by an ex parte
reopening of these administratively final applications. 27 The Commission
relied on Eazor Express, Inc. 28 to hold that the agency has the authority, at
any time prior to the actual issuance of a certificate, to reopen on its own
motion any proceeding whatsoever. 29
The Commission reasoned that fitness is a continuing concept;
therefore, the carrier must establish its fitness in each proceeding for
additional operating authority and must further show that it is in conformity
at all times with the rules and regulations of the Interstate Commerce Act. 30
IV.

THE PROBLEM OF THE INTERNAL COMMISSION MEMORANDUM

[L]aymen and lawyers alike are baffled by a lack of published information to
which they can turn when confronted with an administrative problem.

Hearings on S. 674, 675, & 918 Before the Senate Subcomm. on the
Judiciary, 77th Cong., 1st Sess., pt. 2, at 807 (1941).

Eagle Motor Lines had also requested information with respect to the
fitness flagging practice, asserting that the Commission's General Counsel had earlier urged in a memorandum that the procedures be changed.
The Commission deemed this memorandum an internal Commission
communication on in-house procedures and therefore not for public
dissemination. 31 It also denied that the document represented the opinion
of the Commission and attributed it solely to the Office of the General
Counsel.
With respect to fitness flagging, however, the Commission stated:
24. Eagle Motor Lines, Inc., Investigation & Revocation of Certificates, 117 M.C.C. 30
(1972).
25. Id. at 33.
26. Id. at 36.
27. Sub -Nos. 228, 289, 294, 296, & 299.
28. 101 M.C.C. 719 (1967).
29. Id. at 720-21.
30. 117 M.C.C. at 75.
31. Id. at 79.
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Our procedures are designed to promote efficient administration and to
reduce the expense, in time and monies, of both the Commission and the
parties. Rather than. . . trying the fitness issue in each and every pending
application involving that carrier, we have ... reopened those of Eagle's
pending applications . . . which now await only an affirmative finding of
that carrier's fitness . . . . 32

It is interesting to note that nowhere in the Commission's statement
were considerations of procedural due process mentioned. Moreover, the
Commission's reference to a blanket reopening of the pending applications seems contrary to the principle in North American Van Lines, Inc. v.
ICC,33 where the court stated that" 'fitness' in respect to new certificate
applications is a case-by-case determination (so long as there is no
consolidation of cases), and must ultimately be individually litigated in
each application proceeding".34 This the Commission seemed to recognize four years later, however, in its joint brief with the United States filed
with respect to North American Van Lines, Inc. v. United States. 35 Here the
Commission stated that it "cannot and ought not to defer internally or
informally a finding on fitness in a given application proceeding without
issuing a judicially reviewable order to that effect."36
The question as to the whereabouts of the memorandum surfaced
again in 1976, in a May 20 letter37 to the Commission's Freedom of
Information Officer from W.J. Digby, Inc. in reference to the case of w.J.
Digby, Inc. 38 The Commission's return letter stated: "We have examined
the entire docket in that proceeding, and have been unsuccessful in
locating a copy of the subject memorandum. Accordingly, we can only
presume that the respondent, Eagle Motor, merely cited its existence and
did not introduce a copy for the record ."39 The Commission Secretary then
stated that the memorandum, not having been published, was an internal
Commission communication and that, even if the memorandum did exist,
it did not reflect the opinion of the Commission. Furthermore, said the
agency, Digby's request was denied pursuant to 5 U.S.C. § 552(b)(5),
which excepts intra-agency memoranda from public inspection. 4o
32.

Id. at 77.
386 F. Supp. 665 (N.D. Ind. 1974).
34. Id. at 677.
35. 412 F. Supp. 782 (N.D. Ind. 1976).
36. Joint brief for defendants at. 4.
37. TRAFFIC WORLD, July 19, 1976 at 32-2.
38. 110 M.C.C. 684 (1969).
39. Letter from Robert L. Oswald, Commission Secretary, to Leonard A. Jaskiewicz, Esq.,
Counsel for W.J. Digby, Inc., June 8, 1976.
40. Administrative Procedure Act, 5 U.S.C. § 552(b)(5) (1970). Exempt from disclosure are
"inter-agency or intra-agency memorandums or letters which would not be available by law to a
party other than an agency in litigation with the agency."
33.
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On July 8, 1976, Digby, pursuant to 49 C.F.R. 1001.4, appealed from
the Commission's decision and filed a motion to compel the production of
the memorandum. 41 Digby argued that since a Traffic World article had
indicated that the Commission would soon be promulgating new fitness
flagging rules, production of the memorandum would not inure to the
Commission's detriment. 42 The Chairman's answer on July 14 indicated
that the Commission was in complete agreement with the decision of the
Secretary denying Digby's request43 and cited NLRB v. Sears, Roebuck &
CO. 44 as standing for the proposition that Exemption (5) calls for the
withholding of all papers which represent the group-thinking of an agency
in the process of formulating its policy and working out what its law will be.
After the Eagle decision, supra, Commissioner W. Donald Brewer felt
compelled to defend the fitness flagging procedures in a 1972 address
before the Transportation Law Institute. 45 He described the practice as
being "neither secret nor prejudicial to individual carriers such as Eagle,
but rather is in accordance with procedures established in a memorandum of agreement between the Commission and the Department of
Transportation and published at 32 Fed. Reg. 5744 (1967}." However, a
reading of 32 Fed. Reg. 5744 is not illuminating as to the nature of the
fitness flagging practice. In addition to describing the procedure by which
the Department of Transportation is empowered to intervene in an application proceeding, 32 Fed. Reg. 5744 simply states that the statutory duty
of the Commission under the Interstate Commerce Act to find a carrier "fit"
includes a finding that the applicant is fit from the point of view of safety of
operations-a proposition not seriously disputed. Brewer went on to say
that this memorandum should clear up the "misinformation circulating
among the transportation bar."

V.

THE NORTH AMERICAN CASES

A.

NORTH AMERICAN

I

The licensing provisions of the Administrative Procedure Act which require
"agencies to determine promptly all applications. . . are necessary
because of the very severe consequences of the conferring of licensing
41. Motion of W.J. Digby, Inc. to Compel Production of Documents Pursuant to the
Freedom of Information Act, No. MC-115826, (Sub.-No. 21, 136 et al.) (July 8, 1976).
42. TRAFFIC WORLD, June 28, 1976, at 59.
43. Letter from George M. Stafford, Commission Chairman, to Leonard A. Jaskiewicz, July
14, 1976.
44. 421 U.S. 132 (1975). See also, Note, Freedom of Information Act & the Exemption for
Intra-Agency Memoranda, 86 HARV. L. REV. 1047 (1973).
45. Address by Commissioner W. Donald Brewer, 1972 TRANSPORTATION LAW INSTITUTE at
429-30. But see Nader, A Critical Analysis of MC-C-7795 Eagle Motor Lines, Inc., Investigation &
Revocation of Certificates, SEVENTH ANNUAL TRANSPORTATION LAW INSTITUTE (1974).
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authority upon administrative agencies. If agencies are dilatory. .parties
are subjected to irreparable injuries." S. Doc. No. 248, 79th Cong., 2d Sess.
368 (1946).

North American Van Lines, Inc. V. ICC,46 can be described as the
turning paint in the history of the fitness flagging practice, for-more than
any other occurrence-it led to the promulgation of the new rules.
Although couching the import of that decision in terms as innocuous as
possible, the Commission in its 1975 Annual Report to Congress stated
that the court "expressed reservations about the lack of formal Commission procedure when determining whether to defer fitness findings."47
The factual background is quite lengthy and complicated. However,
it is necessary to set it forth in some detail in order to compare the
significance of the actions of the Commission with the grandiloquent
testimony five years earlier of Ms. Virginia Mae Brown, then Chairman of
the Commission. Ms. Brown, in hearings before the Senate Committee on
Commerce, proclaimed the Commission's adherence to openness and to
conformity with the procedural protections of the Administrative Procedure Act:
Because of. . . the Commission's long history of conducting its operations
in the environment of open scrutiny. . ., important regulatory decisions are
preceded by ... hearings or investigation . . . . Our regulatory concepts,
policies and procedures are evolved through the medium of formal proceedings conducted in accordance with the Interstate Commerce Act and
the Administrative Procedure Act 48

In 1972 the Commission had audited North American's (hereinafter
NAVL) activities in its household goods operations pursuant to the 1970
revised regulations governing the transportation of these goods. 49 But the
new rules contained no meaningful standard by which performance could
be measured and NAVL asserted that 100% compliance was physicially
impossible. 5o
Prior to the institution of the household goods investigation proceeding against NAVL in September 1972, the Commission offered NAVL an
opportunity to settle the proceeding by signing a cease and desist order
promising 100% compliance as had Aero-Mayflower Transit Co. and
Allied Van Lines. 51 NAVL refused, again arguing that the nature of the
business was such that 100% compliance was physically impossible.
46. 386 F. Supp. 665 (N.D. Ind. 1974).
47. 89 ICC ANN. REP. 76 (1975).
48. Hearings on Review of the ICC Policies and Practices Before the Subcomm. on Surface
Transportation of the Senate Comm. on Commerce, 91 st Cong., 1st Sess. 29 (1969).
49. 49 C.F.R. 1056 (1975). The rules concerning the operations of household goods
carriers were promulgated in a rulemaking proceeding after an intensive study. See Practices of
Motor Common Carriers of Household Goods, 11 M.C.C. 427 (1970).
50. 412 F. Supp. at 785.
51. 386 F. Supp. at 671.
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At the time of the commencement of the investigation proceeding,
NAVL had pending before the Commission several applications for
operating authority in its new products division. 52 In six of these proceedings, the Commission had entered a written order issuing the certificates
to NAVL, but NAVL did not receive the certificates even though it had fully
complied with the formalities of issuance. 53 In another five application
proceedings, the Commission had made all the required findings for the
granting of the certificates but, prior to actual issuance, reopened the
proceedings and deferred any further action until a final determination of
NAVL's fitness in the household goods investigation proceeding. 54 In still
another eleven application proceedings, the Commission found that the
operations proposed by NAVL were required by public convenience and
necessity, but again declined to make the necessary fitness finding
pending the outcome of the same investigation. 55
In June 1974, an administrative law judge's initial decision in the
household goods investigation "rejected the ICC's contention that 100%
compliance with the household goods regulations was required"56 and
dismissed three of the charges. However, he found that, with respect to
three other charges, the evidence warranted cease and desist orders as
to NAVL's activities. 57 The judge then ordered a further hearing concerning NAVL's compliance with the household goods regulations and
accepted NAVL's suggestion that it conduct a study on feasibility levels.
Despite the initial decision of the administrative law judge rejecting the
100% compliance standard and finding that the charges did not justify a
revocation of NAVL's certificates, the Commission took no further action
with respect to NAVL's pending applications for operating authority and,
52. The Interstate Commerce Commission established classifications of motor carriers of
property based upon the type of goods the carrier transports. North American, Inc. operates
under both classifications. When it engages in the carriage of household goods, it is classified as
a "carrier of household goods as a commodity" and when engaged in the transportation of new
products, it is classified as a "carrier of specific commodities not subgrouped." 49 C.F.R. pI.
1040 (1975).
A reading of the regulations governing the transportation of household goods and those
governing the carriage of new products discloses many differences, and one is apt to question
the relationship between the two divisions. However, as the Commission pointed out at 27 in its
joint brief with the United States in North American Van Lines, Inc. v. United States, 412 F. Supp.
782 (N.D. Ind. 1976), section 207(a) of the Interstate Commerce Act authorizes the issuance of a
certificate to the carrier as a whole and not to each of its separate divisions. Moreover, section
207(a) requires that a carrier conform to the "requirements, rules and regulations of the
Commission" and not just to a part of the rules. The difference between the two diviSions was not
materially at issue in either of the two North American cases.
,
53. 386 F. Supp. at 672, (Sub.-Nos. 137, 139, 140, 142, 146, and 147).
54. 'd., (Sub.-Nos. 126, 133, 135, 145, and 152).
55. 'd., (Sub.-Nos. 141, 143, 148, 149, 150, 154. 155, 158, 160, 163, and 178).
56. 'd. at 674.
57. North American Van Lines, Inc. v. United States, 412 F.Supp. 782, 786(N.D.lnd. 1976).
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in August of 1974, stayed indefinitely the judge's decision. 58
COincidentally, the very day after the administrative law judge issued
his initial verdict, the ICC commenced a new products investigation
proceeding against NAVL.59 This "investigation" was essentially a
declaratory proceeding and revolved around a difference of opinion
between NAVL and the Commission as to the meaning of the terms "new
furniture" and "household appliances. "60 Typical of the issues presented
in this declaratory proceeding was whether North American could transport pool and ping-pong tables under its "new furniture" authority. Such
an issue impliedly does not relate to a carrier's fitness to operate its
proposed services. In fact, at the hearing in North American I, this point
was conceded by the Commission's attorney.61
In none of the above application proceedings was the Commission's
fitness flagging prefaced by a hearing or an opportunity for NAVL to be
heard, nor was there any evidence in the pending applications with
respect to the household goods fitness investigation. Thus, in North
American I, NAVL requested mandamus relief and asked that the Commission's orders postponing fitness determinations on its applications be
enjoined, set aside, annulled, or suspended.
The court began by noting the statutory authority of the Commission
to affirmatively find in each application proceeding that the applying
carrier is "fit, willing, and able properly to perform the service proposed"
and the discretion given to the Commission in determining whether a
carrier is fit. 62 Judge Eschbach felt that it would be unreasonable for the'
Commission to ignore current investigatory proceedings which could
possibly involve factors very relevant to the Commission's consideration
of a carrier's fitness to operate. 63
Nevertheless, said the judge, although the Commission's power is
discretionary and the Commission may determine that a given application
for additional operating authority should be deferred until the outcome of a
current fitness investigation,
this court cannot hold that the statute delegates to the ICC the power to
institute a rule withholding all certificate applications any time and every
time there is a carrier investigation pending, regardless of facts concerning
the individual application and the nature of the complaint at issue in the
investigation. 64
58. 'd. at 787.
59. Id. (No. MC-C-8372).

60. 'd.
61. 'd.
62. Interstate Commerce Act § 207(a), 49 U.S.C. § 307(a) (1970).
63. 386 F. Supp. at 676.
64. Id.
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Moreover, said the court, "[t]he results of the fitness investigation,
even if there were a substantial factual link between it and the pending
application proceedings, could only be evidence and not conclusive in
the subsequent application proceedings."65
The court went on to say that the discretion possessed by the
Commission must comply with the procedural protections afforded by the
Administrative Procedure Act and cannot be exercised by the Commission in an ex parte manner. The court also faulted the agency for not
having disclosed how it concluded that NAVL's applications for additional
authority should be suspended pending a determination of current investigation proceedings. The court quoted the words of the United States
Supreme Court in Burlington Truck Lines, Inc. v. United States:
There are no findings and no analysis here to justify the choice made, no
indication of the basis on which the Commission exercised its expert
discretion. . .. The Commission must exercise its discretion . . . within
the bounds expressed by the standard of "public convenience and necessity." . . . And for the courts to determine whether the agency has done so,
it must "disclose the basis of its order" and "give clear indication that it has
exercised the discretion with which Congress had empowered it. "66

The court then mandated the Commission to proceed with the
certification process with respect to those six application proceedings
wherein the only outstanding Commission order was the actual granting of
the certificates. With respect to the five application proceedings which
were reopened and deferred pending the final determination of the
household goods investigation and the eleven proceedings in which the
Commission delayed a fitness finding, the court granted the motion to
dismiss of the Commission and intervening defendants, holding that the
applications were not sufficiently final for judicial review. 67

B.

NORTH AMERICAN

/I

A prerequisite to fair formal proceedings is that when formal action is
begun, the parties should be fully apprised of the subject matter and issues
involved. Notice, in short, must be given; and it must fairly indicate what the
respondent is to meet. ... Room remains for considerable improvement in
the notice practices of many agencies. Agencies not infrequently set out
their allegations in general form, perhaps in statutory terms thus failing fully
to apprise the respondents and to permit them adequately to prepare their
defenses. S. Doc. No.8, 77th Cong., 1st Sess. 62-63 (1941) (Report of the
Attorney General's Committee on Administrative Procedure).

After North American I was issued on October 31, 1974, NAVL
notified the Commission that it had complied with the statutory formalities
65. Id. at 677.
66. 371 U.S. 156, 167 (1962).
67. 386 F. Supp. at 686.
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required for issuance of the certificates in the six administratively final
application proceedings. 58 But on December 20, the Commission issued
an order reopening the six completed dockets, ostensibly for the limited
purpose of permitting NAVL and other interested parties to present
evidence and views as to whether or not these proceedings should be
further deferred pending the final outcome lof the househofd goods
investigation. 59 No party, with the exception of NAVL, filed a response. But
on June 2, 1975, the Commission ordered these proceedings reopened
pending not only the final outcome of the household goods investigation
but also the investigation into NAVL's new products business, the
declaratory proceeding. 70
Meanwhile, in November of 1974, NAVL had filed a petition for
reconsideration with respect to the application proceedings in which
NAVL had not, according to the 1974 North American court, exhausted its
administrative remedies. On January 2, 1975, the Commission, in a single
consolidated order applicable to all the proceedings, issued an order
denying NAVL's petitions for reconsideration. 71 The Commission found
that each petition was identically worded and "did not present any
relevant evidence, views, or arguments which might indicate that the
determination to withhold a fitness finding is incorrect. . . ."72 This order,
contrary to the mandate of Judge Eschbach that the flagging decisions
accord with the requirements of the Administrative Procedure Act, was
entered without notice or opportunity to be heard.
On May 5, 1975, the Commission set aside its order of January 2 and
reopened each of the proceedings for reconsideration. By an order of
June 17, again entered without notice or hearing, the Commission turned
down NAVL's petition for reconsideration because no reasons had been
given, said the CommisSion, for granting the relief NAVL sought. The
Commission went on to note that since its initial decision to suspend
consideration of NAVL's fitness in its application proceedings, two additional developments relating to the question of NAVL's fitness had taken
place: 73 the second "investigation" in the new products business and
North American Van Lines, Inc., Extension-New Furniture74 (Sub.-No.
170).
In a May 2,1975, order with respect to Sub.-No. 170, Division 1 of the
Commission affirmed the findings of the administrative law judge that
68.
69.
70.
71.
72.
73.
74.

North American Van Lines, Inc. v. United States, 412 F. Supp. 782, 788 (N.D. Ind. 1976).
Id.
Id. at 789.
Brief for Plaintiff at 5, North American II.
Joint Brief for Defendants at 5, North American II.
412 F. Supp. at 796.
No. MC-107012.
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NAVL had violated the Act in part and denied the certificate application .
. However, the June 17 order mentioned above disclosed that the deferrals
were not imposed pending the outcome of Sub.-No. 170, and the order
expressly noted the dissimilarity between the subject of that proceeding
and the matters involved in the household goods investigation. North
American agreed with Division 1 that this particular application proceeding (Sub.-No. 170) should be denied and did not petition the Commission
for a reconsideration of its application. 75
The Commission followed its June 17 order with a July 1, 1975, order
of Division 1 acting as an Appellate Division. Division 1 once again denied
NAVL's petition for reconsideration and provided that each of the proceedings would remain open not only for the final outcome of the household goods investigation but also for the new products "investigation."
In the interim, the Commission had on March 5 issued an order lifting
its August 1974 stay of the administrative law judge's decision in the
household goods investigation. The Commission affirmed the judge's
decision and provided that the study of feasibility levels that had been
suggested in the previous proceeding would now be jointly conducted by
the Commission and NAVL, rather than by the NAVL alone. On April 9,
NAVL filed a petition for clarification and questioned whether, in light of the
March 5 order, the fitness flagging practice would continue to apply. Ten
days later, the Commission denied NAVL's petition and declared that it
.would continue to hold any application proceedings in abeyance pending
a final determination of NAVL's fitness. 76 On May 1, NAVL again filed a
petition for further clarification and requested a determination that the
March 5 order not be a bar to the issuance of limited term certificates. 77
The Commission, on May 13, denied NAVL's petition and noted that the
certificates could not issue even if there were a final determination in the
household goods proceeding because of the pendency of the new
products "investigation".
On May 21, NAVL filed a petition in the nature of a compliance
statement and requested that the Commission consider the issuance of
limited term certificates based upon a 90% compliance standard. 78
Shortly thereafter, on July 8, the Commission instituted an investigation in
order to verify the compliance statements, auditing 2,250 household
goods contracts and NAVL's new products business. 79 Although the audit
ended in August, NAVL was not apprised of the results despite several
requests. 80
75.
76.
77.
78.
79.
80.

412 F. Supp. at 789, n.32.
Id. at 781.
Id. at 789.
Id. at 790.
Reply Brief for Plaintiff at 17, North American II.
412 F. Supp. at 790.
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Shortly after filing its joint brief with the United States in North
American II, the Commission, in a single consolidated order without notice
or hearing, raised a third flag applicable to 31 different application
proceedings. Now NAVL's applications for additional operating authority
would not be considered until a final determination of NAVL's fitness in not
only the household goods and new products investigations, but also
pending the final outcome of Sub.-No. 170, which the Commission
reopened by this order and which NAVL believed had been concluded. 81
NAVL immediately petitioned for a reconsideration of this order on the
grounds that, inter alia, the September 23 stay had been imposed without
notice or hearing and that the Commission failed to take into account the
August 1975 audit of NAVL's operations by the Commission. NAVL also
requested the issuance of limited term certificates and again proposed
that it be permitted to sign a 90% compliance order. 82
The Commission denied NAVL's petition on December 22, 1975, and
affirmed its earlier decision that no new applications be issued pending a
determination of all three "flags". The Commission also ruled that as far as
"notice" was concerned, since NAVL by this time must surely have been
aware that the Commission was likely to impose stays on any further
application proceedings, it therefore had actual notice of the flagging
procedure. In addition, the Commission, without mentioning the results of
the 1975 audit (which NAVL estimated would demonstrate in excess of
95% compliance), found it "unappropriate" to extend to NAVL a 90%
compliance settlement offer. The Commission then reopened the household goods investigation, consolidated it with SUb.-No. 170, and rescinded its earlier decision to participate in a feasibility level study with
NAVL.83
Since September 28, 1972, three years had passed since North
American had been issued any new operating authority. Expert witnesses
testified that NAVL was losing over $15,000 per day because of the
awareness on the part of shippers that it could not, or would not, obtain
new operating authority.84
By this date the time had expired for the Commission to enter an
appeal of Judge Eschbach's decision, leading most observers to speculate that the Commission would shortly be promulgating new rules with
respect to its fitness flagging procedures. In fact, on January 7, Commission Chairman George M. Stafford had appointed a Blue Ribbon Panel of
staff members to institute a regulatory reform study, and one of the issues
to be treated was that of fitness flagging. As stated by the Chairman in
81. Id.
82. Id.
83. Id at 791.
84. Brief for Plaintiff at 21, North American II.
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testimony on regulatory reform pursuant to a Senate Resolution authorizing a study of the purpose and effectiveness of certain federal agencies,
"[t]heir charter called for a 'no holds barred' review of the heart of our
operations-the processing of ·cases. "85
However, in testimony at the same time the Commission was issuing
its December 22 order witl:1out notice or hearing imposing three flagswith
respect to each of NAVL's applications, the Chairman, in addressing the
problem of regulatory lag, reported "[t]here is not a great deal that can be
done about the opportunity of parties to be heard because the sense of
fair play that pervades the judicial process cannot be compromised."86
Yet, from the time of the 1974 decision, NAVL had not received a hearing
as to the propriety of the suspensions on its new operating applications,
despite Judge Eschbach's holding that a determination to apply the
practice must be in compliance with the notice, hearing, and record
requirements of 5 U.S.C. §§ 554, 556-57, and despite the fact that the
record in the household goods investigation had closed on October 26,
1973. 87 (The record in the new products "investigation" had closed on
April 15, 1975.) Most surprising, however, was the fact that the Commission sometime in 1974 had allowed another motor carrier involved in the
transportation of household goods to sign a decree promising 90%
compliance,88 the very level of compliance that the Commission had
earlier rejected and which had triggered the Commission's investigation
into NAVL's household goods business. ICC v. Global Van Lines. 89
The stage was set for North American Van Lines v. United States. 90
This time the case went before a three-judge federal court, with Judge
Eschbach again participating and writing the court's opinion. The Judge
began by stating that the facts and issues presented in the previous North
American case were applicable to the present proceeding as well.
The court noted that 5 U.S.C. § 558(c) requires: "[w]hen application is
made for a license required by law, the agency, with due regard for the
rights and privileges of all the interested parties or adversely affected
persons and within a reasonable time, shall set and complete proceed85. Hearings on S. Res. 71 to Authorize a Study of the Purpose and Current Effectiveness of
Certain Federal Agencies Before the Senate Comm. on Government Operations, 94th Cong., 1st

Sess. 301 (1975).
86. Id. at 303. In fairness to the ICC, however, it must be mentioned that despite an
increasing workload, the Commission personnel decreased by 20 to 25 percent during the
period 1965-70. Cramton, Causes & Cures of Administrative Delay, 58 A.BAJ. 940 (1972).
87. 386 F. Supp. at 674.
88. Von Hoffman, Another Horror Story from the ICC: Little Guys Aren't the Only Victims of
Bureaucratic Caprice, Rocky Mountain News (Denver), Aug. 13, 1976, at 53.
89. Civil No. 72-3020-WMB (D.C. Colo. 1974).
90. 412 F. Supp. 782 (N.D. Ind. 1976).
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ings
." (emphasis added),91 In addition, the court obseved that this
provision for timely processing of operating authority is complemented by
5 U.S.C. § 706(1) to "compel agency action unlawfully withheld or
unreasonably delayed."92
Also, said the court, 49 U.S.C. § 307(a) directs that a certificate
"shall be issued" if the applicant is determined to be fit and that "otherwise
such application shall be denied." In light of the foregoing, the court held
that the statutes by their very terms do not clothe the Commission with
discretion as to whether or not it will act upon an application. Rather, the
Commission is charged with the duty of either granting or denying the
applications. Therefore, the delays of the Commission in processing
NAVL's applications were not a matter "committed to agency discretion
by law," 5 U.S.C. § 701(a), and were therefore reviewable under the
Administrative Procedure Act. 93
According to § 553(b)(A) of the Administrative Procedure Act,
"interpretative rules, general statements of policy, or rules of agency
organization, procedure, or practice are exempt from the notice and
hearing requirements." However, unless a party is deemed to have actual
notice of it, a rule of procedure must be published in the Federal Register.
The court discounted the Commission's contention that NAVL had actual
notice of the fitness flagging practice by observing that the only decriptions extant of the procedure were to be found in the Commission orders
under review. Therefore, said the court, NAVL'sknowledge of the scope of
the flagging practice was no better than its own.
The court reiterated the findings of the 1974 North American decision
that although the Commission may place a carrier application in
abeyance in an appropriate case, provided the action satisfies the procedural safeguards of the Administrative Procedure Act, the Commission
cannot apply fitness flagging as an automatic rule. The court found that
the record did not support this prohibition of the 1974 court. In each order
holding NAVL's applications in suspension, the sole "findings" were as
follows:
It appearing, that matters concerning the fitness of applicant are in issue in
a pending proceeding in No. MC-C-7901, makes it inappropriate here to
determine applicant's fitness properly to perform the. proposed service in
conformity with the requirements of the Interstate Commerce Act and the
Commission's rules and regulations thereunder. 94

91. Administrative Procedure Act,S U.S.C. § 558(c) (1970).
92. 412 F. Supp. at 792.
93. Administrative Procedure Act,S U.S.C. § 701 (a) (1970).
94. 412 F. Supp. at 796. The court found that in over 15 stay orders, the findings were
identically worded.
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Therefore, said the court, because of the lack of evidence in each
order supporting the nexus between the individual application proceedings and the outstanding fitness investigations, the stays "were issued
solely on the basis of an automatic rule requiring the withholding of action
whenever an investigation involving the carrier was technically
unresolved. "95
The court then went on to compare the fitness flagging rule with the
NLRB's "blocking charge" rule in which the NLRB delays consideration of
a petition for the decertification of a bargaining representative pending
the determination of an unfair labor practice charge. In Surratt v. NLRB,96
the court decided that the Board could not apply its "blocking charge
practice" as a per se rule without "exercising its discretion to make a
careful determination in each individual case whether the violation alleged
is such that consideration of the election petition ought to be delayed or
dismissed."97 Continuing the analogy, the court noted that, like the
blocking charge rule held illegal above, the flagging practice was automatically applied in each of NAVL's applications regardless of whether
the charges in the current investigations were proven, unfounded, or
disproven. As a result, the court held that the
ICC's statutory duty . . . to determine a carrier's fitness in an application
proceeding may not be fulfilled by the expedient of promulgating an
informal rule automatically withholding a fitn'ess determination whenever an
investigation involving the carrier is filed by the ICC's Bureau of
Enforcement. 98

The court concluded, then, that the rule was arbitrary under 5 U.S.C. §
706(2)(A), in excess of statutory authority under 5 U.S.C. § 706(2)(C),
unreasonable under 5 U.S.C. § 558(c), and unlawful under 5 U.S.C. §
706(1 ).99
Because the court was unable to find any evidence of NAVL's
unwillingness to conform to statutory requirements after the March 5, 1975
order of the Commission affirming the administrative law judge's decision
in the household goods investigation, it determined that no further question of fitness was involved. 1oo The Commission itself had repudiated the
100% compliance level standard and, as it had not yet promulgated a new
standard, NAVL could not be found remiss in failing to conform to a
requirement that did not exist. Insofar as the declaratory proceeding was
concerned, since the very purpose of such a proceeding is to determine
95.
96.
97.
98.
99.
100.

Id. at 797.
463 F.2d 378 (5th Cir. 1972): An not. , 18 A.L.A. Fed 420 (1974).
463 F.2d at 381.
412 F. Supp. at 785.
Id. at 799.
Id. at 800.
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just what a particular rule will be, NAVL could not be held to be in violation
of a rule not yet announced. 101 Therefore, the continued refusal of the
Commission to consider the applications was "arbitrary, capricious, an
abuse of discretion, and in excess of statutory authority. "102
The court also noted the Commission's refusal to permit NAVL to sign
the 90% compliance agreement which it had allowed Global Van Lines to
sign and held that the continued suspension of NAVL's applications
based on this factor, in addition to being without reason,was "beyond the
limits of justifiable discretion, and tinged at times with bad faith. "103
Finally, the 1976 North American court quoted the 1974 court and
indicated that by the terms of the Administrative Procedure Act:
[ajdjudications otherwise required by statute to be decided on the record
after opportunity for an agency hearing must comply with the notice,
hearing, and record requirements of the Act, 5 U.S.C. §§ 554,556-7. It has
long been held that an application of a motor carrier for a certificate of
public convenience is such an adjudication and therefore covered by those
requirements. 104

NAVL had not received notice of the actions of the Commission in
deferring its applications, had been denied the opportunity to be heard,
and had not been informed of the standards to be applied. Therefore,
every stay order was entered without observance of the procedures
required by the Administrative Procedure Act and was consequently
unlawful.
The court gave the Commission 60 days within which to render an
order in each application proceeding stayed before the March 5, 1975
order. 105 As far as any subsequent applications were concerned, the
court ordered the Commission to hold the required hearngs promptly or to
make a decision consistent with the opinion. The court also permanently
enjoined the Commission from applying the fitness flagging rule in a per
se manner. 106
On May 10, 1976, in NorthAmerican Van Lines v. United States, 107 a
different case, the very same court, although denying the Commission's
motion for clarification of judgment filed May 3 and its motion for amendment of findings filed the same day, extended the time within which the
Commission was expected to either grant or deny the pre-March 1975
applications.
101. 'd. at 801.
102. 'd. at 800.
103. 'd. at 802.
104. 386 F. Supp. at 678-79.
105. 412 F. Supp. at 808.

106. 'd.
107. 1976 FED.

CARR.

REP.

11 82,615 (N.D.

Ind. 1976).

HeinOnline -- 8 Transp. L.J. 326 1976

1976]

Rtness Flagging

327

The court rejected the Commission's contention that the March 5
order did not negative the 100% compliance requirement. In fact, stated
the court, the Commission's very own wording in its order belied that
argument:
Such a study should demonstrate whether existing standards are realistic
and, if they are not, it should aid us in formulating realistic standards of
service which carriers are capable of meeting. 1oa

Pursuant to the decision inNorth American II, the Commission on July
13 served an order in which Commissioners Murphy and Gresham did not
participate and in which Commissioner O'Neal strongly dissented. The
order approved the issuance of 29 certificates to NAVL as soon as it had
complied with the statutory formalities. 109

VI.

CURRENT ApPLICATIONS OF THE PRACTICE

The most recent case to call the Commission's fitness flagging
practice into question was w.J. Digby, Inc. v. ICG.11o The factual background preparatory to this decision, which was affirmed without opinion, is
as follows.
The Commission had originally found that all 41 of Digby's proposed
services were required by the public convenience and necessity but
declined to make fitness findings pending the outcome of No. MC-115826
(Sub.-No. 21). The decision in Sub.-No. 21, served March 29, 1972,
determined that Digby had violated, inter alia, the terms of a civil injunction. This order deemed Digby to be "unfit" and recommended that the
SUb.-No. 21 application proceeding be denied.
The Commission's Divison 1 affirmed the March 1972 order on
January 17, 1973. In March 1973, Digby filed a petition for rehearing,
which triggered an investigation of Digby's field operations. After the
survey had ended in February 1975, Digby presented a supplemental
petition for rehearing, but by a March 21 , 1975 order of Division 1 acting as
an Appellate Division, both petitions were denied. Division 1 noted that the
January 17 findings were in accordance with the evidence and stated that
even if the order were to be reopened after a three year time lag, a different
result would not be reached.
In May of 1975, Digby instituted court action and, on June 6,1975, the
court stayed the Commission's January 17, 1973 order, only to subsequently affirm it on February 4, 1976. 111 By an order served on April 16,
1976, the Commission's Division 1 found that the 41 applications should be
denied because Digby had failed to establish its fitness. On June 30, the
108.
109.
110.
111.

121 M.C.C. 136 (1975).
No. MC-107012 (Sub.-No. 26 et al.) at 3 (July 8, 1976).
530 F.2d 1095 (D.C. Cir. 1976).
W.J. Digby, Inc. v. ICC, 530 F.2d 1095 (D.C. Cir. 1976).
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same Division 1-acting as an Appellate Division-affirmed the earlier
order.
Division 1 distinguished the 1976 decision in North American /I (and
the proposed rules reflect this distinction) in that it dealt with:
the flagging of proceedings pending the outcome of another application or
investigation proceeding on the fitness where no final fitness determination
has as yet been made, whereas here the various application proceedings
herein had been held open on the fitness issue between January 17, 1973
and April 2, 1976 on the basis of an actual adverse fitness finding. 112

Be that as it may, however, as Commissioner Christian observed in
lone dissent, Digby was never afforded an opportunity for a hearing as to
whether the issues presented in Sub.-No. 21 were so closely related to
Digby's pending applications as to deny every single one.
( Digby again petitioned for reconsideration on May 14, 1976 on the
g(ounds that the Court of Appeals, in affirming the Commission's SUb.-No.
21 deCision, observed:
Our affirmance in this case does not intimate any views on the fitness of
the petitioner with respect to any other certificates or applications
therefor. 113

Digby argued that the court did not specifically intend its decision to affect
the other application proceedings. However, by order of June 30, 1976,
Appellate Division 1 denied Digby's petition.
On July 16, Digby filed a motion for stay of the Commission's June 30
order pending judicial review and, on July 20, filed a stay motion with the
United States Court of Appeals (D.C. Cir.). The Commission by order
denied Digby's petition, butthe court granted Digby a stay. But, just seven
days before the new fitness flagging rules appeared in the August 9 issue
of the Federal Register, the court vacated the stay and ordered Digby's
temporary authorities terminated. As of October 13, 1976, Civil No.
76-1657 had not yet been scheduled for oral argument.

VII.

THE PROPOSED RULES

If weare to continue a government of limited powers these agencies of
regulation must themselves be regulated. The limits of their power must be
fixed and determined. The rights of the citizen against them must be made
plain.
Elihu Root 114

The Commission indicated in the explanatory material preceding the
112. No. MC-115826 (Sub.-No. 136 et al.) at 4 (June 30, 1976).
113. Petition of W.J. Digby, Inc. for Reconsideration & Request for Receipt of Additional
Evidence & Oral Hearing, No. MC-115826 (Sub.-No. 136 et al.) at 10 (May 14, 1976).
114. Quoted by Congressman Francis E. Walter, S. Doc. 248, 79th Cong., 2d Sess. 350
(1946) (Administrative Procedure Act Legislative History).
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rules that the new flagging procedures were to be applied on an interim
basis to carriers who are currently the subject of a fitness investigation. 115
This would, in effect, preclude the 41 application proceedings under
dispute in w.J. Digby, Inc. 116 from receiving the benefits of the expanded
notice, record, and hearing provisions since the investigation concerning
Digby is closed.
The Commission sets forth a flagging standard which provides that
the procedure may be initiated if there is probable cause to believe that
the applicant for motor carrier operating authority will ultimately be unable
"to meet statutory requirements for favorable Commission action. "117 This
standard meets the middle ground of leaving within the discretion of the
Commission the determination that a motor carrier is fit while at the same
time forestalling any Commission action on the basis of mere suspicion or
desire to vindicate prior administrative action.
The flagging standard section goes on to describe several situations
from which a reasonable belief might issue that an applicant will not be
able to conform to the statutory requirements: flagrant and continuous
disregard of the rules and regulations of the Interstate Commerce Act,
"uncorrected or other significant violations denoting an indifference by
the applicant towards lawful standards of behavior, or a pattern of neglect
of its duties towards the public that betokens a refusal voluntarily to meet
its duties. "118 The rules hasten to add, however, that bona fide differences
of opinion or interpretations regarding a carrier's operating rights would
not give rise to a probable cause belief. This caveat would seem to
eliminate situations such as the declaratory proceeding in North American
wherein the main issue presented was whether or not a pool table could
be transported under an already existing "new furniture" authority. It
would also exclude those instances wherein the carrier lawfully challenges a rule which it believes in good faith to be incapable of execution,
such as the 100% compliance standard set forth by the Commission with
respect to its household goods regulations.
The Commission's Bureau of Enforcement, under the proposed rules,
will no longer be able to intervene in application proceedings on its own
motion but must request that it be allowed to participate. This request must
contain a summary of the evidence that the Bureau intends to put forward.
The procedures with respect to the Department of Transportation's participation are essentially the same: the Department must petition to
intervene in an application proceeding bearing on the issue of carrier
fitness but may still, on its own motion, pursuant to 32 Fed. Reg. 5744
115. 41 Fed. Reg. 33308 (1976).
116. 530 F.2d 1095 (D.C Cir. 1976).
117. 41 Fed. Reg. 33309 (1976).
118. /d.
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(1967) file a formal complaint with the Commission with respect to the
safety practices of a particular carrier. 119 If the Department files a petition
for leave to intervene, it must at the same time notify the applicant. This
petition must also be published in the Federal Register and set forth the
evidence to be presented. The rules then state that:
Show-cause flagging procedures, if any, will be undertaken only in the
application proceedings in which the Bureau of Enforcement or the Department of Transportation is participating on fitness. 120

This section, § 1067.5, leaves open the query whether, if the Commission initiates an investigation on its own motion, and alone participates in
an application proceeding, the procedural safeguards inherent in the
"show-cause flagging procedures" will be applicable. In explaining the
fitness flagging practice as it evolved prior to the issuance of the rules, the
Commission stated in its preface to the proposed rules that a flagging
motion could be raised by one of three parties: the Commission itself (or
by the Vice-Chairman), the Bureau of Enforcement, or the Department of
Transportation. Yet in two sections of the proposed rules-§§ 1067.5 and
1067.11-the plain import would be to preclude the procedures specified
from coming into existence where the Commission begins an investigation on its own motion, and is the sole participant in the application
proceeding.
Under the "show-cause flagging procedures," the order authorizing
either the Bureau or the Department to participate must contain the
statutes, rules, or regulations allegedly violated and the nature of the
allegations. In addition, the pending application proceedings being considered for a flag must be set forth. The order would also require that the
Bureau or the Department inform the applicant in writing within ten days of
"all matters of fact and law to be asserted with sufficient particularity to
make clear the violations alleged and the nexus alleged to exist between
those violations and the application proceeding in which fitness flagging
is being considered. "121 The applicant will then have 20 days within which
to respond by submitting verified "written representations including facts
and arguments tending to show cause why all or any of its applications
should not be flagged for fitness. "122 The Bureau or the Department is then
allotted a fifteen-day period within which to reply.
Proposed 49 C.F.R. § 1067.13 provides that when the applicant, under
the show-cause procedures, has filed its representations purportedly
demonstrating why its applications should not be flagged, the Commission will promptly review the representations. This section also, in the
119. Id. at 33309-310 (proposed 49 C.F.R. 1067.3, 1067.4).
120. Id. at 33310 (proposed 49 C.F.R. 1067.5).
121. Id. at 33310 (proposed 49 C.F.R. 1067.6).
122. Id.
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interest of administrative efficiency, requires the applicant to file, along
with its representations, a petition for reconsideration, as the Commission
will not consider a separately filed petition.
Although, under the proposed rules, the issuance of a show-cause
order does not constitute flagging, the Commission cautions that the
invocation of the procedure acts as a temporary restraint on the issuance
of operating certificates until such time as the Commission has decided
whether or not a flag should be raised. The 70-day time limit posted is well
within the 90-day requirement for disposing of applications in the proposed 1975 Motor Carrier Reform Act. 123
A carrier failing to respond to the show-cause procedures within the
time limits specified will have its applications flagged. Such flagging,
however, is to be accompanied by notice to the parties. Should the
Commission determine that a flag must be raised, such order is subject to
a petition for reconsideration. If the petition is denied, the matter is
considered sufficiently final for judicial review. This would provide a
measure of protection for those application proceedings that were not,
under the previous application of the flagging practice, considered
administratively final. 124
All orders raising "flags" must designate "at least in general terms"
the findings of the Commission in relation to the standard previously
described and must list those application proceedings to which the
findings apply. This order, however, cautions the Commission, does not
constitute a decision per se as to the carrier's fitness. 125
If an application is flagged, the Commission will not hold it completely
in abeyance until a final determination of the applicant's overall fitness.
Rather, the Commission will continue to move forward towards the disposition of the "public convenience and necessity" and the "fitness to perform
the service proposed" issues. At the point when these statutory findings
have been made, further consideration of the application will be suspended until the Commission has determined that "flagging is not warranted, the fitness issue is resolved, or the fitness flag is removed."
In a proceeding where there is fitness participation by the Bureau of
Enforcement or the Department of Transportation, if a flag has been raised
on a particular application and the carrier files a new request for operating
authority, this application will, by notice, be added to the list of proceedings set forth in the original order unless the carrier files a petition. Such a
petition will be acted on by the Commission 30 days after the notice of the
application is published in the Federal Register. Moreover, the Commis123. H.R. Doc. No. 94-307. 94th Cong., 1st Sess. 8 (1975).
124. 41 Fed. Reg. 33309 (1976).
125. Id. at 33310 (proposed 49 C.F.R. 1067.9).
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sion will promulgate any order with respect to the petition only on the basis
of the announced standards. 126
Here again, this section applies to the application proceedings in
which either the Bureau or the Department participates. Does the Commission make the assumption that, since it is within. the Commission's
discretion to determine whether or not an applicant is fit, the show-cause
safeguards do not apply in instances where the Commission ~s the sole
participant in an application proceeding? Or is it the Commission's intent
to ensure the Bureau of Enforcement and the Department of Transportation do not abuse their privileges in being allowed to participate in
application proceedings? Why, then, does the Commission say that
"show-cause procedures. . .will be undertaken only in the application
proceeding in which the Bureau ... or the Department is participating on
fitness?" 127
The Commission reiterated its authority to reopen at any time any
application proceeding for reconsideration of the fitness issue. Only those
applications which resulted in the issuance of operating rights are
excepted. This latter provision would seem to exempt from fitness flagging the six proceedings in North American I, where the Commission had
entered a written order for the issuance of the certificates but had
nevertheless subjected those administratively final proceedings to the
flagging practice. 128
The Commission then addresses itself to the Digby controversy.
Proposed 49 C.F.R. § 1067.16 provides:
[w]here the fitness flag has been raised, an administratively final determination that applicant has failed to show that it is fit will provide a sufficient
basis for disposition of all designated pending applications. Following an
administratively final ultimate finding unfavorable to applicant, all flagged
proceedings will be denied by appropriate order.129

Most likely, the United States Court of Appeals will consider the June 30
order, supra, at 345, an administratively final determination that Digby is
unfit and affirm the Commission's decision denying the 41 applications.
If the carrier files applications subsequent to an adverse fitness
finding, the last section, §1067.17, provides that the applications will be
considered in the normal manner and that the applicant will have to prove
that he is "fit". However, the Commission may take official notice of the
prior finding. 13o
126. Id. (proposed 49 C.FR 1067.11).
127. 41 Fed. Reg. 33310 (1976) (emphasis added).
128. Id.(proposed 49 C.F.R. 1067.10).
129. Id. at 33311.
130. Id.
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It is evident that the procedures comport with the notice, hearing, and
record requirements of the Administrative Procedure Act when either the
Bureau of Enforcement or the Department of Transportation take part in
application proceedings. To what extent are the rules addressed to the
multifaceted test suggested by Judge Eschbach in the 1974 North
American case? He believed that the Commission should take into
account several factors in deciding whether or not to "flag" an application
for new operating authority: 1) the seriousness of the violations, 2) the
degree of relevance between the violation and the carrier's proposed
services, 3) the expected length of delay should the application be
flagged, and 4) the immediacy of the public's need for the service
proposed in the application. 131
The Commission's concern with the seriousness of the violation is
reflected in the flagging standard which makes only such breaches
actionable as are past and uncorrected, and/or which denote an indifferent attitude on the part of the carrier "towards lawful standards of
behavior." The rules clearly specify that differences of opinion and the like
do not constitute grounds for flagging. 132
As to the degree of relevance between the violation and the proposed
application, the rules stress that the applicant must be informed of the
nexus that the Bureau of Enforcement or Department of Transportation
believes to exist between the infraction and the application. The applicant
is then permitted to answer the contentions and to petition for reconsideration if its written representations are denied. Also, in any order raising a
flag, the Commission must make findings on the record which at least in
general terms show the alleged nexus.
Pervasive throughout the rules is the Commission's concern for
mitigating delay and expediting the procedures. An entirely separate
section provides that the "application proceeding ... will be processed
on an expedited basis to the extent consistent with the Commission's
other responsibilities, "133 and another section provides that the flagging
"order . . . will be disposed of as promptly as possible. "134 This concern
for handling the procedures with dispatch parallels the published Commission policy favoring the speedy processing of applications.
Although the rules do not mention any consideration of the public
interest factor or the immediacy of need for a proposed service, the
Commission is empowered under the Interstate Commerce Act to issue
temporary operating certificates and has done so in the past.
131. North American Van Lines, Inc. v. ICC, 386 F. Supp. 665, 676-77 (1974).
132. 41 Fed. Reg. 33309 (1976) (proposed 49 C.F.R. 1067.2).
133. Id. at 33310 (proposed 49 CF.R. 1067.14).
134. Id
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POSSIBLE REACTION OF THE COURTS
TO THE NEW PROCEDURES

In view of the Supreme Court's recent reaffirmation of the limited
scope of judicial review of Commission decisions in Bowman Transportation Inc. v. Arkansas-Best Freight System, Inc., 135 it would seem likely that,
under the new rules promulgated by the Commission, the courts will
accord a presumption of validity to flagging orders and will be reluctant to
overturn them unless the orders are arbitrary or capricious on their face.
In Bowman, the Supreme Court unanimously reversed the district
court's opinion in Arkansas-Best Freight System, Inc. v. United States136
which had set aside Commission orders authorizing the granting of
certificates of public convenience and necessity. In so doing, the Court
held that the arbitrary and capricious standard of the Administrative
Procedure Act is a narrow one whereby the reviewing court need only
consider whether the decision was based upon a consideration of the
relevant factors and whether it reflects a clear error of judgment. 137
Under the new flagging rules, the statutory requirement that the
Commission orders set forth findings with respect to the Commission's
publicly announced standard would make it unlikely that the courts will
ever subject an order to the intense scrutiny involved in the North
American cases. 138 Thus, the requirement that the Commission decisions
be supported by adequate findings will be satisfied "if the report of the
Commission, read as a whole, discloses the essential basis of the
decision. "139
IX.

CONCLUSION

The promulgation of the new fitness flagging procedures represents
an increased recognition that regulatory agencies should attempt to act
on the basis of articulated policies and standards. This belief is reflected
in Recommendation No. 71-3 of the Administrative Conference of the
United States, which provides that:
Agency policies which affect the public should be articulated and made
known to the public to the greatest extent feasible'. To this end, each agency
which takes actions affecting substantial public or private
interests ... should, as far as feasible in the circumstances, state the

135. 419 U.S. 281 (1974), rehearing denied, 420 U.S. 956 (1975).·
136. 364 F. Supp. 1239 (W.o. Ark. 1973)
137. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971): Independent
Meat Packers Ass'n v. Butz, 526 F.2d 228 (1975).
138. But see, White, Allocating Power Between Agencies & Courts: The Legacy of Justice
Brandeis, 43 ICC PRAC. J. 79, 116 (1975).
139. National Freight, Inc. v. United States, 359 F. Supp. 1153, 1156 (D. N.J. 1973): Sao
Lines R.R. v. United States, 271 F. Supp. 869, 872 (D. Minn. 1967).
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standards that will guide its determinations in various types of agency
action. 140

The procedural safeguards of the new rules. with their increased
notice. opportunity to be heard. and record requirements. place the
fitness flagging procedures more in line with the Interstate Commerce Act
and the Administrative Procedure Act. As such. the rules represent a
positive step in the right direction.
Kathleen MacDevitt

140. 2 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 24 (1970-1972). This increased
recognition that agencies should establish standards to guide discretion is a trend also
discussed by Professor Davis in the 1976 Supplement to his ADMINISTRATIVE LAw TEXT.
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United States v. Morgan Drive Away:
Perfunctory Criminal Antitrust Prosecution
and Novel Civil Relief
There are some who think that the existence of regulation ipso facto
eliminates antitrust as a practical concern for regulated firms in the surface
transportation industries. This view, however, is a dangerous distortion of
reality.'

Despite governmental industry regulation, the United States Department of Justice, Antitrust Division prosecutes antitrust violations with
vigor, ease, and ingenuity. This note focuses on the recent Morgan Drive
Away antitrust litigation, which involved both criminal proceedings 2 and a
civil action. 3 Of significance is the ease with which the Antitrust Division
disposed of the defenses raised by joint motion of the defendants in the
criminal case, and also the unique relief which resolved the civil litigation.
The Morgan Drive Away criminal case was initiated first, August 2,
1973. 4 Defendants filed a joint motion to dismiss the indictment, or in the
alternative to strike specific charges therein, or to stay the proceedings
pending referral of specific issues to state or federal agencies. s The court
denied summarily each issue raised, whereupon the defendants entered
pleas of nolo contendere which were accepted. 6 An aggregate fine of one
hundred seventy-five thousand dollars was imposed, five thousand of
which was suspended. 7 In this note, a brief background of the legal
principles raised by the jOint motion and an analysis of the court's opinion
is presented. Of particular note is the similarity of the opinion to the
arguments presented by the Antitrust Division, and, consequently, the
apparent amenability of the Court to those arguments.
The civil action was initiated December 5, 1974. 8 Before trial the
1. Address by Jonathan C. Rose, Deputy Assistant Attorney General, Antitrust Division,
Association of Interstate Commerce Commission Practitioners, June 22, 1976.
2. United States v. Morgan Drive Away, 1974 Trade Cas. 95,997 (DD.C. 1974).
3. United States v. Morgan Drive Away, Civil No. 74-1781 (DD.C., June 30, 1976).
4. Indictment, United States v. Morgan Drive Away, 1974 Trade Cas. 95,997 (DD.C.,
August 2, 1973) [hereinafter cited as Indictment).
5. United States v. Morgan Drive Away, 1974 Trade Cas. 95,997 (DD.C. 1974).
6. 1975-5 TRADE REG. REP. (New U.S. Antitrust Cases) 1145,073, at 53,536 (DD.C., Feb. 24,
1975).

7. Id.
8. Complaint, United States v. Morgan Drive Away., Civil No. 74-1781 (DD.C., Dec. 5,
1974) [hereinafter cited as Complaint].
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parties negotiated a consent judgment or decree9 which was approved
by the court on June 30, 1976. 10 The consent judgment imposed an
aggregate fine of $209,388 and afforded unique affirmative and negative
injunctive relief. 11 The duration of the judgment was made perpetual
except for punitive injunctions which prohibited what normally would be
legal activities, and for affirmative obligations which placed the defendants in a less competitive position than others in the industry.12 The
significant facet of the consent judgment was the imposition of a
moratorium on protests before the Interstate Commerce Commission. The
protest moratorium replaced the normal method of restoring competition
to a monopolized industry which had been the revocation of an antitrust
violator's certificates of public convenience and necessity.
The transportation industry should be aware of the current trend of
antitrust decisions. Although convictions in the past are not unknown,13
regulated firms frequently display a complacent attitude toward conduct
which could be construed as violative of the antitrust laws. The status
"regulated" does not affect the interval decision to prosecute or to seek
severe criminal sanctions according to a Department of Justice official in
1974.14 "[E]ven the presence of some limited antitrust immunity embodied
in the regulatory statute will not foreclose criminal prosecution and liability. . . ."15 The ease and ingenuity with which these guidelines can be
pursued should be recognized.
The note is organized and proceeds as follows:
II.
III.

Violations Alleged and the Factual Context
Resolution and Civil Relief
A. A Moratorium on Protests
B. Enumerated Illegalities, Litigation
Conduct, and Public Comments

9. Final Judgment, United States v. Morgan Drive Away, Civil No. 74-1781 (DD.C., June
30, 1976); reprinted in 41 Fed. Reg. 3758 (1956)[hereinafter cited as Final Judgment, pagination
to Fed. Reg.].
10. Memorandum and Order, United States v. Morgan Drive Away, Civil No. 74-1781
(DD.C., June 30, 1976).
11. Id.
12. Competitive Impact Statement, United States v. Morgan Drive Away, Civil No. 74-1781
(DD.C., Jan. 15, 1976); reprinted in41 Fed. Reg. 3764 (1976) [hereinafter cited as Competitive
Impact Statement, pagination to Fed. Reg.].
13. United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963); Pan American World
Airways, Inc. v. United States, 371 U.S. 296 (1963); California v. Federal Power Comm'n, 369 U.S.
482 (1962); United States v. Radio Corp. of America, 358 U.S. 334 (1959); Federal Maritime
Board v. Isbrandtsen Company, Inc., 356 U.S. 481 (1958); Georgia v. Pennsylvania A.A., 324
U.S. 439 (1945), rehearing denied, 324 U.S. 890 (1945); United States v. Borden Co., 308 U.S.
188 (1939).
14. Speech by Keith I. Clearwater, Antitrust Policy versus Carrier Policy, 1974 TRANSPORTATION l. SEMINAR 117, 120 (1974).
15. Id.
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Regulation Based Immunity
Meaningful Access to Courts and Agencies
Primary Jurisdiction
Immunity under Parker v. Brown
The Nexus with Interstate Commerce
Conclusion

II.

VIOLATIONS ALLEGED AND THE FACTUAL CONTEXT

On August 2, 1973 a federal grand jury indicted the three largest
motor carriers engaged in for-hire transportation of mobile homes within
the United States: Morgan Drive Away, Inc., National Trailer Convoy, Inc.,
and Transit Homes, Inc. Six agents of these companies also were charged
on three separate counts of violating sections 1 and 2 of the Sherman
ACt. 16 On December 5,1974 the United States Department of Justice,
Antitrust Division filed a complaint against the three corporations alone
which alleged violations of the Sherman Act since the early 1950's on the
same three counts: a combination and conspiracy in an unreasonable
restraint of trade in violation of section 1 of the Sherman Act; conspi racy to
monopolize trade in violation of section 2; and monopolization of trade in
violation of section 2.17
For-hire transporters of mobile homes had gross 1971 revenues in
excess of seventy-one million dollars. Service involves "initial moves"
from the factory to the retailer,' and "secondary moves" from the retailer to
the individual purchaser. Secondary moves also include subsequent
transportation requested by the private owner. Motor carriers engaged in
for-hire transportation of mobile homes generally rely on operator-owners
who lease the specially designed trucks.
Mobile home transporters such as the defendants operate both
across state lines and wholly within individual states. A certificate of public
convenience and necessity must be obtained from the Interstate Commerce Commission for all interstate operations according to 49 U.S.C. §
306. Most states require similar operating licenses or specified authority
for intrastate service. The holder of mobile home authority may file protests
with the Commission, and with most state agencies, against any applications for a certificate which conflicts with its existing operating authority. In
addition, rates charged for interstate operations are subject to Commission regulation under 49 U.S.C. § 316(e). Motor carriers of the same class
may obtain Commission approval of rate agreements and rate-making
conferences under 49 U.S.C. § 5(b)(2).
Since 1965 Morgan Drive Away, National and Transit have earned
more than eighty-five per cent of the total gross revenue received in the
industry. The defendants have sufficient mobile home authority for one or
16. 15 U.S.C. §§ 1, 2 (1970). Indictment at 2-4, 9-14.
17. Complaint at 3-4,10-15.
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more of them to protest virtually any application certificates. Since 1962,
the defendants, among others, have participated as members of the
Mobile Housing Carriers Conference, Inc. (MHCC).
The alleged illegal activity of the Morgan Drive Away defendants is
essentially the same for all three counts and identical for both suits. 18 The
indictment and the complaint state that the substantial terms of the
conspiracy have been a continuing agreement, understanding, and
concert of action to exclude other persons from the industry; to limit and
restrict the growth of competitors; to coerce competitors to both raise
rates and join the MHCC; and to coerce other members of the MHCC to
relinquish their right of independent action on rate charges. The suits also
charged that defendants cons pi red to coerce competitors to charge rates
identical to their own and to fix rates within individual states without
authorization of state law. The companies were charged with conspiring to
eliminate competition among themselves for the services of drivers and
field organization personnel. The indictment and complaint further
charged that the defendants deprived persons applying for mobile home
operating authority of meaningful access to, and fair hearings before,
federal and state agencies and courts. Finally, the defendants allegedly
interfered with the lawful business pursuits of competitors by threats of
substantial rate reductions.
III.

RESOLUTION AND CIVIL RELIEF

Current attitudes and the Department of Justice's ability to prosecute
make the benefits of early resolution desirable for defendants in antitrust
litigation. Neither a consent judgment nor a plea of nolo contendere imply
an admission of guilt by the defendant. If no testimony has been taken,
both forms of resolution avoid the effect of § 5(a) of the Clayton Act. 19 This
provision directs that an adverse decision in a government antitrust action
shall constitute prima facie evidence of liability in any subsequent suit
brought by a private individual. 20
The Department's objectives in the negotiations for a consent judgment in the Morgan Drive Away civil case were threefold. First, they sought
to prevent a continuation of the defendant's unlawful conduct and conspiracy, and to insure independent conduct. Second, the Department
wanted to insure that the defendants would refrain from abuses of the
regulatory process. Third, a restoration of competition to the industry was
intended. 21 Although "negotiations" did ensue, the Department was not,
18. Indictment at 9-14; Complaint at 10-15.
19. 15 U.S.C. 16(a) (1970) (consent judgment); City of Burbank v. General Elec. Co., 329
F.2d 825 (9th Cir. 1964) (nolo contendere).
20. 15 U.S.C. 16(a) (1970).
21. Competitive Impact Statement at 3764.

HeinOnline -- 8 Transp. L.J. 340 1976

Morgan Drive Away

1976]

341

and typically has not been, inhibited from effecting its goals in a consent
judgment. In 1968, the Assistant Attorney General in charge of the
Antitrust Division stated that "the Government should depart from a
standard of reasonably complete relief only in a few carefully defined
situations."22 In addition, final judicial approval of a consent decree is
subject to a determination by the court that such judgment is in the public
interest. 23

A.

A

MORA TORIUM ON PROTESTS

The most remarkable component of the consent judgment was the
protest moratorium,24 "the first such relief ever obtained by the Antitrust
Division in a case involving defendants in a heavily regulated industry."25
The purpose of the protest moratorium was "to redress the injury to
competition ... caused by defendant's monopolization of that
industry."26
The protest moratorium replaced the "revocation of authority certificates" remedy which traditionally has been used to restore competition to
an industry.27 The moratorium was to enable a protection of "the interests
of the ICC in a continuation and expansion of adequate transportation
service."28 The method was to diminish defendant's market power, to
restructure the industry and to allow opportunity for new entry by existing
and potential competitors. 29 "Section X provides, in effect, that each
defendant is permanently enjoined from protesting any application for
mobile home authority which meets the criteria set forth in paragraphs (a)
or (b), even if the application is still pending after the expiration of the time
period provided therein for filing. "30 Paragraphs (a) and (b) impose
separate time and geographic limits for initial and secondary mobile home
authority.31
22. Turner, Antitrust Consent Decrees: Some Basic Policy Questions, 23 RECORD OF
N.Y.C.BA 118, 119 (1968).
23. 15 U.S.C. 16(e) (Supp. IV, 1974); U.S. v. The Gillette Co., 1975-2 Trade Cas. 67,838 (D.
Mass. 1975).
24. Final Judgment at 3760.
25. Response of the United States, To The Joint Comments of Barrett Mobile Home
Transport, Inc. and Chandler Trailer Convoy, Inc., and To The Comments of Griffin Transportation, Inc., United States v. Morgan Drive Away, Civ. No. 74-1781 (DD.C., May 4,1976); reprinted
in 41 Fed. Reg. 18,442 (1976).
26. Competitive Impact Statement at 3763.
27. The Department of Justice's original complaint requested certificate revocation, not a
protest moratorium. Complaint at 16.
28. Competitive Impact Statement at 3765.
29. Id. at 3764.
30. Id. at 3763.
31. Twelve months in twelve states for secondary authority; thirty months in twenty-eight
states for initial authority. Final Judgment at 3759.
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The advantages of a protest moratorium compared to certificate
revocation are enumerated in the Morgan Drive Away competitive impact
statement. 32 Certificate revocation was deemed too cumbersome and its
impact too uncertain. 33 The protest moratorium was self-executing and
thus avoided expense and delay. The market of for-hire mobile home
transport was subject to rapid geographical shifts so flexibility was
important. The small number and weakness of existing carriers available
to handle the relinquished authority was also determinative. 34 Future use
of the protest moratorium will depend upon long run effectiveness, ease of
administration, and the existence of industries in like circumstances.

B.

ENUMERATED ILLEGALITIES, LITIGA TlON CONDUCT, AND PUBLIC COMMENTS

The remainder of the consent judgment includes more typical negative and affirmative injunctive relief. Part of the permanent injunction
delineated the alleged activity and conspiracy which violated sections 1
and 2 of the Sherman Act.V.35 Threats and agreements or communications about threats were enjoined.vlli. The defendant's discussion of rates
and employment was limited by the judgment to during an approved
conference or when in compliance with state action requirements. IX. No
across-the-board or secret non-protest agreements were allowed, nor
was action to fix the compensation or inhibit the mobility of personnel
within the industry.vll.
Many obligations were placed upon litigation conduct to enjoin the
coordination or inducement of opposition.VI. The decision to protest an
application for mobile home authority was required to be independent.
Not even notification of another competitor about a third party's pending
application was allowed. Five year injunctions were ordered on sharing
the major costs of initial adjudications. Meritless protests were disallowed
and, for five years from the date of the final jUdgment, the defendants were
required to make, and reduce to writing, an investigation of the merit of any
rate or authority application to be protested.
Comments suggesting modifications or alternatives were received 36
pursuant to 75 U.S.C. § 16(d) and were rejected. An "asphalt clause" was
suggested which estops defendants from denying any of the allegations
of the complaint in any subsequent private action involving the same
issues. The Antitrust Division decided that this proposal would delay
32. Competitive Impact Statement, supra note 12.
33. Competitive Impact Statement at 3764.
34. Id.
35. Roman numerals In this and the subsequent paragraph refer to sections of the Final
JUdgment, supra note 9.
36. Comments of Barrett Mobile Home Transport, Inc., and Chandler Trailer Convoy, Inc.,
on Proposed Consent JUdgment, United States v. Morgan Drive Away, Civil No. 74-1781 (D.D.C.,
June 30, 1976); reprinted in 41 Fed. Reg. 18,437 (1976).
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restoration of competition in the industry and therefore was contrary to the
public interest. 37 Also rejected was a limited admission provision for
subsequent use in agency adjudication of certificate applications and
protests. 38 The requirements for a reduction to writing of investigations on
the merit of any protest and the protest moratorium were deemed adequate. 39 Cost sharing at the appellate stage was not enjoined, nor were
mergers or acquisitions. 4o
The long term effectiveness of the Morgan Drive Away consent
judgment, and especially the protest moratorium facet, can not now be
readily evaluated. Attempts to obtain similar relief will depend on like
circumstances in future cases. Noteworthy is the Antitrust Division's
initiative for obtaining, in any particular situation, relief which is effective.

IV.

REGULATION BASED IMMUNITY

The court's decision in the Morgan Drive Away criminal case exemplifies the strong body of precedent which is contrary to the general belief
that regulated industry is immune from the antitrust laws. The Supreme
Court has never held "that a federal regulatory act by implication completely displaced the antitrust laws."41 The express exemptions from
.operation of the antitrust laws are to be construed "strictly."42 In addition,
the use of exempted procedures for predatory practices can destroy
immunity.43
Antitrust prosecution of regulated industries has become so well
established that the Morgan Drive Away court was able to dismiss each
immunity issue summarily, with little reference to judicial precedent. The
defendants contended that their activities to coerce members and nonmembers of the MHCC were immune under the Interstate Commerce
Act's antitrust exemption for approved agreements. 44 It was obvious to the
court that parties to an agreement approved by the ICC are relieved from
operation of the antitrust laws by section 5 a(9) "only with respect to the
37. Competitive Impact Statement at 3764; see a/so Written Comments Upon Consent
Judgment and Department of Justice Response Thereto, United States v. Morgan Drive Away,
Civil No. 74-1781 (D.D.C .. May 4,1976); reprinted in 41 Fed. Reg. 18,437 (1976).
38. Id.
39. Response of the United States to the Joint Comments of Barrett Mobile Home Transport, Inc. and Chandler Trailer Convoy, Inc., and To The Comments of Griffin Transporation, Inc.,
United States v. Morgan Drive Away, Civil No. 74-1781 (D.D.C., May 4, 1976); reprinted in 41
Fed. Reg. 18,444 (1976).
40. Id.
41. Marnell v. United Parcel Servo of America, 260 F. Supp. 391, 400 (N.D. Cal. 1971).
42. United States V. McKesson and Robbins, Inc., 351 U.S. 305, 316 (1956).
43. Georgia v. Pennsylvania R.A., 324 U.S. 439, 458 (1945), rehearing denied, 324 U.S.
890 (1945).
44. 49 U.S.C. 5b(9) (1970).
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making and carrying out of the agreement in conformity with its provisions
and the terms prescribed by the ICC. "45 Contacts with non-members of a
conference are not exempted. Coercion of members destroys any available immunity because "the free and unrestrained right to take independent action" must be preserved to each party.46 The defendants also
contended that their threats of rate-reductions could not be coercive since
all rates must ultimately be approved by the Commission. 47 To this
contention the court held:
Aside from the factual inaccuracy of this assertion, the Court is not persuaded that the power of the ICC to approve rates precludes as a matter of
law the possibility that coercive rate reduction proposals can violate the
anti-trust laws 48

In the alternative, defendants argued that charges based on the
alleged activities should have been stricken on due process grounds
because they lacked fair warning that such conduct could constitute
antitrust violations where an industry is pervasively regulated. Defendant's alternative argument is contrary to established precedent, and
representative of the misunderstanding of the antitrust laws evidenced by
many regulated industries. A pervasive regulatory scheme has implied
repeal of the antitrust laws only where a clear and positive repugnancy
exists between the acts. 49 The Morgan Drive Away court dismisses the
contention with the simple statement, "criminal p.rosecutions under the
Sherman Act against defendants in regulated industries are not
unknown.' '50
Immunity of regulated industries from antitrust prosecution has been
construed narrowly and implied rarely.51 Coercion was never intended to
be immunized by ICC regulation: rules incorporated with Certificate No.
44,52 the original exemption for carrier rate conferences, and the author of
section 5a(9)53 of the Interstate Commerce Act, both expressed strong
45. United States v. Morgan Drive Away, 1974 Trade Cas. 95.997, 95,998 (D.D.C. 1974).
46. 49 U.S.C. 5b(6) (1970).
47. United States v. Morgan Drive Away. 1974 Trade Cas. 95,997, 95,998 (D.D.C. 1974).
48. Id.
49. Federal Maritime Comm'n v. Seatrain Lines. 411 U.S. 726 (1973); United States v.
Philadelphia Nat'l Bank, 374 U.S. 321,350,351 (1963); United States v. Borden Co. 308 U.S. 188,
199 (1939); Keogh v. Chicago and NW.Ry., 260 U.S. 156 (1922). But see Pan American World
Airways v. United States. 371 U.S. 296 (1963).
50. United States v. Morgan Drive Away, 1974 Trade Cas. 95,997, 95,999 (D.D.C. 1974);
See e.g., United States v. Borden Co. [1932-1939 Trade Cases ~ 55,250],308 U.S. 188 (1939);
United States v. North American Van Lines, Inc., CR. 527-61 (S.D. Ind. 1963); United States v.
Airfreight Transportation Corp .. 71 CR. 485 (E.D.N.Y.). (citation form of opinion).
51. California v. Federal Power Comm'n, 369 U.S. 482 (1962); United States v. BordenCo.,
308 U.S. 188 (1939).
52. 8 Fed. Reg. 3804, 3805 (1943).
53. 94 CONGo REC. A4222 (1948) (remarks by Congressman Bulwinkle).
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views against the immunization of coercive activity. The Morgan Drive
Away opinion illustrates that successful antitrust prosecution is imminent.
The Justice Department's brief reveals the Government's attitude toward
bringing suit: "absent express antitrust immunity for the totality of conduct
alleged to violate the statute, there is no business which operates in a zone
safe from criminal prosecution. "54 That type of activity which violates the
antitrust laws is discernable and regulated industry should begin monitoring the new and dynamic trends.

V.

MEANINGFUL ACCESS TO COURTS AND AGENCIES

Concerted actions to deter applications for certificates of public
convenience and necessity-as opposed to attempts to defeat applications on the merits-are not immune from operation of the Sherman Act.
California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972).
The Morgan Drive Away defendants objected that prior to Trucking
Unlimited they lacked fair warning of the criminality of their actions which
were alleged to have obstructed access to application hearings. Consequently, the defendants contended, due process was not being accorded
because, at the time the activity occurred, there was lacking a reasonable
degree of certainty that the activity violated a criminal statute. The Morgan
Drive Away court overruled the objection, relying on United States v.
Trenton Potteries Co. and Nash v. United States5 5 for the proposition that
the criminal provisions of the Sherman Act "have been consistently held
not to violate a defendant's due process rights. . . ."56
More importantly the court found that the result in Trucking Unlimited
had been signaled previously by Eastern Ra;{roads Presidents Conference v. Noerr Motor Freight, Inc. 57 Noerr established the principle that
attempts to influence representative government personnel were not
violative of the antitrust laws regardless of motive or result. 58 The "signal"
in Noerr, however, was the "sham" exception to the above principle which
would arise where a publicity campaign was a mere sham to cover a
primary purpose "to interfere directly with the business relations of a
competitor."59
The activity of the Morgan Drive Away defendants alleged to have
54. Brief for Plaintiffs at 38, United States v. Morgan Drive Away, 1974 Trade Cas. 95,997
(D.D.C. 1974) [hereinafter cited as Brief for Plaintiffs].
55. See United States v. Trenton Potteries Co., 273 U.S. 392 (1927); Nash v. United States,
229 U.S. 373 (1913) (there is sufficient certainty regarding the economic harm which the statute
proscribes).
56. United States v. Morgan Drive Away, 1974 Trade Cas. 95,997, 95,999 (D.D.C. 1974).
57. 365 U.S. 127 (1961) [hereinafter cited as Noerr).
58. Id. at 139-140.
59. Id. at 144; see also Hecht v. Pro Football, Inc., 444 F.2d 931 (D.C.C. 1971), cert. denied,
404 U.S. 1047 (1972).
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deprived other persons applying for mobile home authority of meaningful
access to, and of fair hearings before, federal and state agencies and
courts was:
(1) protesting virtually all such applications, without regard to the merits; (2)
inducing others to protest such applications, without regard to the merits;
(3) jOintly financing such protests, and jOintly providing personnel including
employees to aid in the conduct of such protests; (4) using tactics whose
purpose and effect were to deter, delay and increase the costs of applications of other persons for mobile home authority; (5) refraining from protesting one another's applications for mobile home authority, for the purpose of
qualifying each to protest applications of other persons for mobile home
authority; (6) providing, procuring, and relying upon testimony which they
knew to be false and misleading in agency proceedings concerning such
applications. 50

The activity in Noerr alleged to be an antitrust violation involved a
publicity campaign to stimulate the enactment of laws helpful to the
defendant railroad's competitive position. Desired was a restriction on
permissible load limits for trucks and an increase in motor carrier taxes.
Noerrs primary holding was to exempt from antitrust prosecution
attempts to influence the representative branches of government. 61 A
similar case, United Mine Workers v. Pennington,62 reinforced the principal that this activity was immune whether "standing alone or as part of a
broader scheme itself violative of the Sherman Act. "63 The premise for this
doctrine was the belief that neither the functioning of representative
government64 nor the first amendment right to petition65 should be
impaired.
The result in Trucking Unlimited served to define "interference with
the business relations of a competitor," as well as to expand both the
immunity rule and the exception. 66 The defendants of Trucking Unlimited
were accused and convicted of activity identical to that of the Morgan
Drive Away defendants: an agreement to oppose license applications
regardless of the merits of any applications, pooling resources to do so,
and publicizing this intent. The result in Trucking Unlimited answered
affirmatively the question raised in Pennington of whether immunity would
attach for attempts to influence adjudications. 67 The "sham" exception
60. Indictment, supra note 4 at 10-11.
61. Noerr, 365 U.S. 127, 135-37 (1961).
62. 381 U.S. 657 (1965).
63. Id. at 670.
64. Noerr, 365 U.S. 127, 137 (1961).
65. Id. at138.
66. See Oppenheim, Antitrust Immunity for Joint Efforts to Influence Adjudication before
Administrative Agencies and Courts-from Noerr-Pennington to Trucking Unlimited, 29 WASH: &
LEE L. REV. 209 (1972); Note, Antitrust-Supreme Court Extends Noerr Immunity from Sherman
Act to Attempts to Influence Adjudication, 76 DICK. L. REV. 593 (1972).
67. California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972).
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was expanded to include "[m]isrepresentations . . . used in the
adjudicatory process."68 Trucking Unlimited's expansion of Noerr's
"sham" exception to cover falsified facts does not conflict with the
statement in Morgan Drive Away that" Trucking Unlimited neither established nor brought previously exempt conduct within the prescription of
the Sherman Act. "69 The Morgan Drive Away court cites other cases 70 for
the proposition that "perjury and subordination of perjury. . . has never
been contenanced or protected in agency proceedings. "71
According to the Morgan Drive Away opinion, then, a reasonable
degree of certainty did exist prior to Trucking Unlimited that some activity,
ostensibly attempting to influence governmental bodies, could violate the
antitrust laws. With respect to the Morgan Drive Away case Trucking
Unlimited only expanded Noerr by specifying certain activity to be within
the exemption. It was Noerr which established the potential for criminal
prosecution. Therefore the defendants' due process rights could not be
violated.
Applications for certificates of public convenience and necessity and
protests against such applications are integral to ICC regulation. The
merit of such protests should be considered with an eye toward Trucking
Unlimited, especially if protests are made in concert with other established holders of carrier authority. Repeated protests of baseless merit
which directly injure other parties to the adjudication, and thereby attempt
to influence government action only incidentally, are subject to antitrust
prosecution. It is highly possible that some courts will presume that
frequent, baseless protests do directly injure other parties. The question
of what constitutes "baseless merit" can be resolved by reference to the
regulations and viable precedent of a particular agency. The adjudications of an application for carrier operating authority centers on the
adequacy of existing service. Morgan Drive Away illustrates the importance of a thorough knowledge of existing law. A due process argument
based on ignorance is decidedly weak.
VI.

PRIMARY JURISDICTION

The doctrine of primary jurisdiction is dependent predominately on a
court's assessment of the danger of unnecessary conflict with agency
regulation, plus the usefulness to the antitrust proceeding of prior resort to
an agency.72 A court's decision on these two overworked principles,
68.

Id. at 513.
United States v. Morgan Drive Away, 1974 Trade Cas. 95,997, 95,999 (D.D.C. 1974).
70. See, e.g., Walker Process Equipment Co. v. Food Machinery & Chemical Corp., 382
U.S. 172 (1965); Woods Exploration & Producing Co. v. Aluminum Co., 438 F.2d 1286 (5th Cir.
1971), cert. denied, 404 U.S. 1047 (1972); cf. 18 U.S.C. §§ 1001, 1621, 1622 (1970).
71. United States v. Morgan Drive Away, 1974 Trade Cas. 95,997, 95,999 (D.D.C. 1974).
72. See Comment, The Shifting Jurisdiction of the Antitrust Laws, 33 WASH. & LEE L. Rev. 181
69.
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desire for uniform regulation 73 and need of expertise,74 necessarily
reflects a court's predispositions in any given case. The defendants in
Morgan Drive Away moved for dismissal on the grounds that the antitrust
case interfered with ICC regulation. The defendants requested, at
minimum, a stay for an ICC deter~ination of the facts. 75The court found no
conflict because the alleged conduct of defendants in violation of antitrust
law was not "within the jurisdiction of the ICC to approve or immunize."76
The court concluded that prior ICC adjudication would not have been of
"material aid ... in deciding whether and to what extent the Interstate
Commerce Act forecloses this action or in resolving any corflicts between
regulatory and anti-trust statutory poliCies."??
The Department of Justice disagrees with the general principle that
primary jurisdiction automatically rests with an administrative agency
when· the regulatory statute covers the dominant facts at issue in the
antitrust case. The Department construed from Ricci v. Chicago Mercantile Exchange,78 a civil case, that referral "need not be made unless the
sole or dominant issue presented by the antitrust case is within agency
jurisdiction and a determination of the antitrust case depends upon or
would be materially assisted by prior agency action."79 More specifically,
Ricci is interpreted as stating that when the only subject of the antitrust
complaint is a violation of agency rules, referral is necessary where the
violation determines "both the scope of immunity and the fact of antitrust
I·la b'I't
II y. "80
Apparently, the court approved of the Department's interpretation of
Ricci since the case was cited heavily in the Morgan Drive Awayopinion.
The ability of the Department to convince the court may suggest a judicial
attitude toward antitrust prosecution of this nature. At minimum, regulated
industry should beware that for unapproved or unapprovable past conduct in a criminal case, there is little chance of successfully alleging
interference with agency jurisdiction. 81
(1976). See also L. JAFEE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION, 141 et seq. (abr. ed. 1965).
von Mehren, The Antitrust Laws and Regulated Industries: The Doctrine of Primary Jurisdiction,
67 HARVARD L. REV. 929, 932 (1954).
73. See Carnation Co. v. Pacific Westbound Conference, 383 U.S. 213 (1966).
74. See Far East Conference v. United States, 342 U.S. 570 (1952).
75. United States v. Morgan Drive Away, 1974 Trade Cas. 95,997, 95,999 (D.D.C. 1974).
76. Id.
77 Id.
78. 409 U.S. 289 (1973).
79. Brief for Plaintiffs at 9.
80. Id. at 79.
81. Carnation v. Pacific Westbound Conference, 383 U.S. 213 (1966); Marnell v. United
Parcel Servo of America, 260 F. Supp. 391 (N.D. Cal. 1966).
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IMMUNITY UNDER PARKER V. BROWN

In the interests of expeditious antitrust prosecution, the court denied
defendant's request of referral to state agencies to determine whether
their alleged intrastate rate agreement was protected under the doctrine
of Parker v. Brown. 82 To avoid delay by making referral unnecessary, the
court decided that evidence of conduct immunized by Parker could be
excluded at trial.
Although the Morgan Drive Away court decided to avoid the issue,
antitrust immunity under Parker is not always readily available. In the
words of the Morgan Drive Awayopinion, Parker conferred immunity upon
"conduct which is directed, commanded or imposed by the state legislature acting as sovereign. "83 Under Parker "a state does not give immunity
to those who violate the Sherman Act by authorizing them to violate it, or by
declaring that their action is lawful."84 A fine distinction was drawn by
Parker between official state action taken by state officials and private
action taken pursuant to a state statute. This distinction has been restressed in recent months by Cantor v. Detroit Edison CO.85 On the facts,
Cantor held that Parker does not immunize conduct which has been
approved by a state and which must be continued while the state approval
remains effective.
Delay tactics, however much potential for legitimacy exists, are not
being tolerateg in antitrust proceedings in Federal District Court of the
District of Columbia. Tangential violations will be ignored in order to
effectuate the policies against antitrust. Exclusion of evidence "is pref~r
able to the delay that would accompany deferral to state agencies. "86

VIII.

THE NEXUS WITH INTERSTATE COMMERCE

The Sherman Act proscribed "restraint of trade or commerce among
the several States"87 and monopolization or attempts to monopolize "any
part of the trade or commerce among the several States. "88 Defendants
contended that their alleged intrastate activity was not shown to have
sufficient nexus with interstate commerce to satisfy the requirements of
the Sherman Act. 89 The Department of Justice charged that the defendants' local conduct was "a method of furthering a conspiracy to control a
national market which itself is comprised of businesses depending on
82.
83.
84.
85.
86.
87.
88.
89.

317 U.s. 341 (1943).
United States v. Morgan Drive Away, 1974 Trade Cas. 95,997, 96,000 (D.D.C. 1974).
Parker v. Brown, 317 U.S. 341, 351 (1943).
44 U.S.L.w. 5357 (U.S. July 6, 1976).
United States v. Morgan Drive Away, 1974 Trade Cas. 95,997, 96,000 (D.D.C'. 1974).
15 U.S.C. § 1 (1970).
15 U.S.C. § 2 (1970).
United States v. Morgan Drive Away, 1974 Trade Cas. 95,997, 96,000 (D.D.C. 1974).
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both interstate and intrastate operations. "90 The court dismissed this issue
with no more than the conclusory statement that "when read as a whole
the indictment sufficiently alleges an effect on interstate commerce. "91
As precedent for the above statement dismissing the defendants'
argument, the court relied on Moore v. Meads Fine Bread CO.,92 which
involved an interstate bakery's effectuation of local price cuts to destroy
the business of a purely intrastate bakery. The Supreme Court held that
"Congress by the Clayton Act and Robinson-Patman Act barred the use of
interstate business to destroy local business, outlawing the price cutting
employed by respondent."93 The Morgan Drive Away court also mentioned United States v. Employing Plasterers Ass 'n9 4 which was concerned with the issue of whether an antitrust complaint stated a cause of
action: when "a bona fide complaint is filed that charges every element
necessary to recover, summary dismissal of a civil case for failure to set
out evidential facts can seldom be justified."95 The final case cited, Las
Vegas Merchant Plumbers Ass 'n v. United States,96 stands for the proposition, at least in the Department's brief, that the merit of the alleged effect
on interstate commerce is for jury determination, not pretrial motion.
The failure of the court's opinion to recognize and thoroughly consider the defendant's contentions illustrates the inadequacy of canned
defenses. Also suggested might be the fact that defendants' delay tactics
again were dismissed summarily. At minimum, we know the nexus of
anticompetitive activity with interstate commerce is not difficult to prove.
Employing Plasterers interprets Mandeville Island Farms Inc. v. American
Crystal Sugar CoY? as standing forthe proposition that "[w]here interstate
commerce ends and local commerce begins is not always easy to decide
and is not decisive in Sherman Act cases. "98
CONCLUSION

Scrutiny of anti competitive conduct is becoming more acute and
prosecution more prevalent. The Morgan Drive Away litigation evidences
the ability of the Department of Justice to fulfill its constant mandate:
"vigorous enforcement of the antitrust laws. "99
90. Brief for Plaintiffs at 119.
91. United States v. Morgan Drive Away, 1974 Trade Cas. 95.997, 96,000 (D.D.C. 1974).
92. 348 U.S. 115 (1954), rehearing denied, 348 U.S. 932 (1955).
93. /d. at 120.
94. 347 U.S. 186 (1954).
95. United States v. Employing Plasterers Ass'n, 347 U.S. 186, 189 (1954).
96. 210 F.2d 732, 748 (9th Cir. 1954), cert. denied, 348 U.S. 817 (1954),rehearingdenied,
348 U.S. 889 (1954).
97. 334 U.S. 219 (1948).
98. United States v. Employing Plasterers Ass'n, 347 U.S. 186, 189 (1954).
99. Address by Jonathan C. Rose, Deputy Assistant Attorney General, Antitrust Division,
Association of Interstate Commerce Commission Practitioners, June 22, 1976.
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Under both the current state of the law and foreseeable trends, the
Department has an advantage in the prosecution of antitrust cases. The
Federal District Court of the District of Columbia appears sympathetic to
and receptive of the Antitrust Division's analysis of applicable legal
concepts. The implied immunity of regulated business is virtually a
baseless argument. Express immunity will be narrowly construed. Despite
the Noerr-Pennington immunity case series a strong doctrine has
developed against predatory activities which are directed at parties to an
adjudication before courts and agencies. In fact, the use of coercion
destroys express statutory immunity. As antitrust immunity afforded by
regulatory agencies diminishes, carriers may become more susceptible
to antitrust prosecution in criminal courts. The principle of Parker v. Brown
also is being narrowly construed. The definition of interstate commerce
continually is proved to be malleable to the court's sense of values.
The Department's propensity for success in the antitrust arena is
illustrated further by its novel efforts for civil relief in Morgan Drive Away.
The future use of the protest moratorium is dependent, of course, on the
long run effectiveness and ease of administration it may prove to provide.
What the relief in Morgan Drive Away truly shows is the attitude of the
Department of Justice toward unprecedented circumstances and toward
actuating more effective sanctions.
Regulated industry can remain complacent toward its anticompetitive conduct, or it can become aware of cases such as Morgari Drive Away
and make conscious efforts toward compliance with the antitrust laws.
Compliance may be elusive, however, due to the attitudinal fluctuation of
both carriers and the government. Whether the regulatory agencies
recognize their role in antitrust enforcement, it seems that the Department
of Justice, Antitrust Division will be scrutinizing potential anticompetitive
conduct. 1oo And it is the Department of Justice which will be setting
standards of conduct and applying the severe sanctions suggested in the
Morgan Drive Away litigation. The only possible escape from criminal
liability may be more effective use of agency antitrust review. 101
Daniel Buchanan Matter

100. See, e.g., Antitrust Premerger Notification Act, H.R. 8532, 94th Cong., 2nd Sess., at 69

et seq., (Sept. 8,1976) (submitted for Executive signature, Sept. 18, 1976) (premerger antitrust
review).
101. See 42 U.S.C. 2135 (1970) (established a prelicehsing antitrust review).
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1976 Congressional Action on
the Clean Air Act: Automobile
and Truck Emission Standards

I.

INTRODUCTION

A determination of standards for the control of automobile emissions
requires the consideration of a complex network of factors. The following
analysis examines the relative benefits and disadvantages created by
different legislative proposals. The focus is on' economic and health
effects and technological feasibility. In addition, special considerations
associated with the control of heavy-duty trucks and buses will be
discussed.
Vehicle emission standards are only one component of a system of
regulations limiting air pollution from various sources. It should be noted
that controls of emissions as discussed herein are only one alternative for
reducing vehicular pollutants. Other strategies available include attracting mass transit ridership, reducing peak hour transit volumes, and
encouraging land use patterns that would decrease average travel distances. 1 Alternatives more closely related to vehicles include increasing
costs of automobile use to reduce vehicle miles traveled, eliminating
unnecessary pollutants from fuels, controlling evaporation of gasoline
from service stations and vehicle gas tanks, and creating differential
urban/rural controls whereby strict emission controls would be required
only in heavily polluted areas. 2
Two bills were considered in Congress in 1976 to amend the Clean
.Air Act by weakening the standards for passenger automobiles and
establishing statutory standards for heavy-duty vehicles (over 6000
pounds gross vehicle weight).3 Both 8.3219 ana H.R. 104984 limit vehicular output of three different pollutants: hydrocarbons, carbon monoxide
1. 1 R. KRZYCZKOWSKI, et al., JOINT STRATEGIES FOR URBAN TRANSPORTATION, AIR QUALITY AND
ENERGY CONSERVATION v (Environmental Protection Agency, Federal Energy Administration, Dep't
of Transportation, Urban Mass Transit Administration INTERPLAN Rep. No. 7346R, 1974).
2. Id. at 5-3.
3. "Heavy duty vehicle means any motor vehicle either designed primarily for transportation of property and rated at more than 6,000 pounds GVW [gross vehicle weight] or designed
primarily for transportation of persons and having a capacity of more than 12 persons." 40 C. F. R.
§ 86.077-2 (1976).
4. S.3219, 94th Cong., 2d Sess. (1976). H.R. 10498, 94th Cong., 2d Sess. (1976).
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and oxides of nitrogen. 5 ln addition, smoke (particulate) output is controlled for heavy-duty diesel engines. Other pollutants may be controlled at
the discretion of the Environmental Protection Agency (EPA) Administrator, who has statutory authority to supervise emission control
programs. 6

II.

LEGISLATIVE HISTORY

It has been more than twenty years since the United States Congress
first gave priority to the control of air pollution,? and a decade has passed
since passage of the first federal automobile emission standards. s During
this period, automotive pollution control tactics have displayed a pendulum effect. The first legislative action consisted of a weak bill that merely
authorized a study of the problemY The second generation of legislation
allowed the Department of Health, Education and Welfare to promulgate
regulations limiting automobile pollutants, but these standards were set at
the level of existing technological feasibility.1o The primary result of these
standards was a codification of existing practices with implementation of
a few minor controls.
The third generation legislation brought pollution controls to its
apogee in the form of the Clean Air Act of 1970. 11 This bill enacted
stringent standards (termed "drastic medicine" by some observers)12 for
cutback of automobile emissions and other sources of pollutants.
5. Oxides of nitrogen include the sum of nitric oxide (NO) and nitrogen dioxide (N0 2 ) and
is abbreviated as NO•. 40 C.F.R. § 86.077-2 (1976). Hereinafter. carbon monoxide will be
abbreviated as CO and hydrocarbons as HC. It is conventional in automobile emissions literature
to express emissions in the shorthand form HC/CO/NO. (in that order). Automobile emissions are
measured in grams per mile. Thus. an automobile emission standard of .41/3.4/2.0 would be .41
grams per mile of hydrocarbon emissions. 3.4 grams per mile of carbon monoxide and 2.0 grams
per mile of oxides of nitrogen.
Heavy-duty vehicle pollutants are expressed in the same shorthand form. except as
otherwise noted. but are measured in grams per brake horsepower hour (BHP-hr).
6. National Emission Standards Act (Clean Air Act) § 202(a)(1). 42 U.S.C. § 1857f-l (a)(l)
(1970). as amended 42 U.S.C.A. § 1857f-l (a)(l) (Supp. 1976).
7. Act of July 14.1955. PUb. L. No. 84-159. § 2.69 Stat. 322.
8. Motor Vehicle Air Pollution Control Act of 1965. Pub. L. No. 89-272. 79 Stat. 992.
9. Act of June 8. 1960. Pub. L. No. 86-493. 74 Stat. 162.
10. Act of Dec. 17. 1963. PUb. L. No. 88-206. § 6(a). 77 Stat. 392.
The Secretary shall encourage the continued efforts on the part of the automotive
and fuel industries to develop devices and fuels to prevent pollutants from being
discharged from the exhaust of automotive vehicles. and to this end shall maintain
liaison with automotive vehicle. exhaust control device. and fuel manufacturers. Id.
11. Clean Air Act of 1970. Pub. L. No. 91-604. 84 Stat. 1690.
12. International Harvester v. Ruckelshaus. 478 F. 2d 615. 623 (D.C. Cir. 1973). quoting
Senator Muskie. 116 CONGo REC. 32.904 (1970).
Other cases dealing with automobile emissions include United States V. Automobile Mfrs.
Ass·n. 307 F. Supp. 617 (CD. Cal. 1969). aff'd sub nom. City of New York v. United States. 397
U.S. 248 (1970) (criminal antitrust action against automobile manufacturers for acting in
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In recent years, the progress of the crisis-oriented 1970 Act has been
reversed with repeated delays of deadlines for meeting emission standards. This slowdown stage in pollution control appears to have been
occasioned by such factors as the fuel shortage, an economic slump, and
continuing American attachment to large, powerful automobiles.
The automobile emission standards originally set for full implementation in model year 1975 (and 1976 for oxides of nitrogen)13 have been
suspended three times thus far.14 Each suspension has been for a period
of one year, moving the present compliance date to September 30, .
1978. 15 Despite Congress' belief in 1970 that technology to meet strict
emission standards would be available by 1975, it is now clear that this
session of Congress will again postpone these standards until the 1980's.
Preparation for passage of the Clean Air Act Amendments of 1976
began early in 1975. 16 President Ford stated his position in an energy
message to Congress in January, 1975, and reaffirmed it in later messages and letters to Congressmen.
I. . . urge the Congress to act quickly on amending the Clean Air Act auto
emissions standards that I proposed last June to achieve a balance
between objectives for improving air quality, increasing gasoline mileage,
and avoiding unnecessary increases in costs to consumers.17

The President joined automobile manufacturers in calling for a delay until
1982 on stiffening emission standards. 18 His recommendation for a
five-year moratorium on emission standards was embodied in the DingellBroyhill (Train) proposal, which will be discussed infra.
coordination to impede development 01 pollution control technology, ending with consent decree
admitting no liability); In re Multidistrict Vehicle Air Pollution. 481 F.2d 122 (9th Cir. 1973).
remanded 367 F. Supp. 1298 (C.D. Cal. 1973). aff'd 538 F.2d 231 (1976) (action by states and
cities based on same antitrust claim as above, holding that no remedy existed in this situation
under the Clay10n Act §§ 4 and 6. 15 U.S.C. §§ 15 and 26 (1970).
13. Clean Air Act, 42 U.S.C. § 1857f-1(b)(1)(A) (1970).
14. Id. § 1857f-1(b)(1)(8).
15. Environmental Notes, 33 CONGo O. WEEKLY REP. 478 (1975).
The first suspension was granted on Dec. 1, 1973, by EPA Administrator William D.
Ruckelshaus, pursuant to 42 U.S.C. § 18571-1 (b)(5) (1970).
The second postponement was by Congressional action. Energy Supply and Environmental
Coordination Act of 1974. Pub. l. No. 93-319, § 5, 88 Stat. 246.
An administrative suspension was granted March 5, 1975, by EPA Administrator Russell E
Train. 38 Fed. Reg. 10.317 (1973).
16. Hearings on bills amending the Clean Air Act were held in March of 1975. Hearings on
Titles Vand VI of H.R. 2633 and H. R. 2650 Before the Subcomm. on Health and the Environment
of the House Comm. on Interstate and Foreign Commerce, 94th Cong., 1st Sess., ser. 94-25
(1975) [hereinafter cited as House Hearings].
17. Message to Congress by President Gerald R. Ford, Feb. 26, 1976, quoted in 34 CONGo
O. WEEKLY REP. 529 (1976).
18. Congress Faces Hard Choices on Clean Air Act, 31 CONGo O. ALMANAC 245 (1975);
Committee Consideration: Clean Air Act Amendments. 33 CONGo O. WEEKLY REP. 1511. 1512
(1975).
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Work on the House and Senate bills included extensive hearings 19
and mark-up sessions by the Senate Public Works Committee Subcommittee on Environmental Pollution (chaired by Senator Edmund S. Muskie
of Maine) and the House Interstate and Foreign Commerce Committee
Subcommittee on Health and Environment (chaired by Paul G. Rogers,
Florida).2o House committee members did not report their bill until May 15,
1976, the last day for reporting bills containing appropriations for fiscal
year 1977. 21 At the time of this writing, the House had not yet voted on the
Clean Air Act Amendments.
S. 3219's chief sponsor, Senator Muskie, threatened to substitute
another bill if the committee proposal was significantly weakened on the
Senate floor. The substitute would contain provisions only for appropriations and for an interim loosening of automobile standards. Action on other
portions of the clean air program-e.g; nondegradation, stationary source
controls, and transportation controls-would be postponed until the next
session of Congress. 22 However, this action proved unnecessary when
the Senate passed S. 3219 on August 5, 1976, with no changes in the
Public Works Committee stance on vehicle emissions. 23
Although the party affiliation of Congressmen proved to be an important indicator of their positions on the Clean Air Act, it was not dispositive.
President Ford's request for a five-year delay in tightening emission
criteria was disregarded by many Republicans. 24 All of the Republicans
on the Senate Public Works Cor:nmittee voted to report S.3219 despite its
relatively strong antipollution viewpoint. 25
Senate roll call votes defeating two amendments offered by Senator
Gary Hart of Colorado to shorten deadlines for stringent emission standard compliance showed that 45 percent of Democrats supported them,
compared to 18 percent of Republicans. The Senate version of the entire
Clean Air Act Amendments was approved by 72 percent of Republicans
and 96 percent of Democrats. 26
19. Hearings on Implementation of the Clean Air Act Before the Subcomm. on Environmental Pollution of the Senate Comm. on Public Works. 94th Cong .. 1st Sess., ser. 94-H1 0, pts. 3 and
4 (1975) [hereinafter cited as Senate Hearings].
20. H.R. REP. No. 94-1175, 94th Cong., 2d Sess. 22 (1976) [hereinafter cited as HOUSE
REPORT]; S. REP. No. 94-717, 94th Cong., 2d Sess. 10-11 (1976) [hereinafter cited as SENATE
REPORT].
21. Energy, Environment Notes, 34 CONGo Q. WEEKLY REP. 1190 (1976). The Interstate and
Foreign Commerce Committee voted for approval 22 to 13 on March 18, 1976. HOUSE REPORT,
supra note 22, at 22.
22. 122 CONG REC. 57452 (daily ed. May 19, 1976) (remarks of Sen. Muskie).
23. Crewdson, Senate Passes Clean Air Amendments, 34 CONGo Q. WEEKLY REP. 2107
(1976).
24. 122 CONGo REC. S8475 (daily ed. June 3,1976) (remarks of Sen. Buckley).
25. SENATE REPORT, supra note 20, at 93.
26. 122 CONGo Q. WEEKLY REP. 2172 (1976).
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At the time of this writing, figures were not yet available for House
action on the Clean Air Act Amendments with the exception of the
committee vote to report H.R. 10498. This action received both support
and opposition from members of each party.
Due to the Administration's dissatisfaction with the automobile emission cleanup timetable, it has been suggested that a veto might be
possible. 27 This appears unlikely because of election-year repercussions
and the high percentage of Congress supporting the Clean Air Act
Amendments. Additionally, the automobile industry requires almost two
.years lead time to "tool up" for a particular model year,28 so 1978 planning
is nearly completed with emission levels that would not meet statutory
requirements.
The more probable snag for action on the Clean Air Actis adjournment prior to completion of action since substantial conference committee
work will be required to synthesize the two versions. In this event, it is likely
that legislation resembling Senator Muskie's substitute bill) will be passed
relaxing automobile emission standards for an interim period until the
1977 Congress can finalize the full Clean Air Amendments.

A.

PROPOSED STANDARDS FOR LiGHT-DUTY VEHICLE EMISSIONS

The automobile emission control controversy has raged in committees and on the floor as several contrasting amendments (ranging from
strong controls to the industry/administration-supported freeze) have
been proposed, supported, discussed, analyzed and rejected. Comparison of the relative strengths and weaknesses of these proposals is greatly
complicated by the barrage of technical dat.a supporting each one.
Amendments at both extremes claimed fuel savings over opposing
proposals. Environmentalists claimed marked declines in public health
would be brought about by Detroit's proposals, but at the same time the
automobile industry's studies found that air quality would improve almost
as much under their standards as under the environmentalists. 29 New
technology to meet more stringent emission standards, including various
types of less-polluting, more economical vehicle engines, was within easy
grasp according to environmentalists, but completely unfeasible in the
automobile industry's estimation. These proposals facing Congress differed not so much by the reduction in emissions they imposed as by their
timetables for implementation. All the proposals contained the same final
27. Clean Air Lobbying: Nondeterioration, 34 CONGo Q. WEEKLY REP. 1033, 1038 (1976).
28. Letter from Roger Strelow, EPA Assistant Administrator for Air and Waste Management,
to Rep. Paul Rogers (April 3, 1975) (printed in House Hearings, supra note 16, pI. 2, at·1166).
29. 122 CONGo REC. S8551 (daily ed. June 4, 1976) (remarks of Sen. Muskie); 122 CONGo REC.
E2798 (daily ed. May 24, 1976) (remarks of Rep. Dingell).
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gdal for hydrocarbons and carbon monoxide as that in the 1970 Clean Air
Act (a 90 percent reduction in these pollutants)30 but the date for reaching
this level varied from 1978 to 1985. The only final standard on which
proposals differed was that for nitrogen oxides.

1.

Dingell-Broyhill (Train) Amendment

Representatives John D. Dingell of Michigan and James T. Broyhill of
North Carolina sponsored this amendment to H.R. 10498. It was supported by both Environmental Protection Agency (EPA) Administrator
Russell Train and the automobile industry.31 Under the provisions of this
amendment standards would remain fixed until 1979, with slightly more
stringent interim standards in effect until implementation of the final
standards in 1982. The NOx level would be set administratively by EPA for·
the 1982 model year and thereafter. 32 According to its main proponent,
Representative Dingell, the advantages of the proposal are that it
permits manufacture of fuel efficient automobiles, phases in stricter air
pollution control standards, provides better job security for auto and related
industry workers, and reduces air pollution. A major economic impact of my
amendment is that it will produce consumer purchase cost savings and
maintenance savings far greater than standards contained in H. R. 10498,
or other proposals publicly announced to date. 33

2.

Waxman Amendment

This amendment, sponsored by Representative Henry A. Waxman of
California, contains the standards approved by the Health and Environment Subcommittee and later weakened by the Interstate and Foreign
Commerce Committee. 34 The final emission standard under this amendment would be implemented in 1980, with a waiver available for NO x .35
The technical feasibility of this proposal was supported by reference
to the California experience:
It requires no more than an extension of the current California standards to all new cars in 1978 and 1979. . . . The fact that the California
standards are now being met by 10% of the domestic auto market means
that requiring these standards nationwide will not, in our opinion, pose a
burden for Detroit. 36
30. 42 U.S.C. § 1857f-1 (b)(1) (1970).
31. HOUSE REPORT, supra note 20, at 47.
32. Staff of Representatives Dingell and Broyhill, Auto Emission Standards and the Clean
Air Bill, July 6, 1976; 122 CONGo REC. H4271 (daily ed. May 11, 1976) (remarks of Rep. Dingell).
33. Letter from Representative John D. Dingell to members of Congress, re Dingell-Train
Auto Emission Standards Amendment to the Clean Air Act Amendments (May 3, 1976).
34. HOUSE REPORT, supra note 20, at 475.
35. Id.
36. Id. at 476.
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Brodhead Amendment-H. R. 10498

Representative William M. Brodhead of Michigan presented the
amendment that was adopted by the House Committee on Interstate and
Foreign Commerce. 37 As a compromise between the Waxman and Dingell
proposals, this proposal would freeze current standards for two years
(until 1980), at which time the final HC and CO standards would become
effective. 38 With the exception of NO x, the final standard would not be
prefaced by interim standards, thus allowing manufacturers time to
experiment with alternate technologies. 39

4.

Hart Amendments

The most stringent proposal offered to Congress was formulated by
Senator Gary Hart of Colorado. His amendments to S. 3219 would have
required achievement of statutory HC and CO standards in 1978. 40
Implementation of the 0.4 statutory NOx standard would be required in
1982.41 In other words, this timetable would allow no delays for the
automobile industry beyond the latest EPA-granted suspension (with the
exception of a three-year delay for NOx)'
Senator Hart rejected arguments that stiff standards would be
economically injurious:
Relaxing clean aid [sic] standards is at best an ineffective weapon
against inflation and unemployment. Relaxing air quality standards to the
detriment of public health and safety misplaces our national priorities.
Certainly Congress has at its command more effective tools to deal with
national economic problems. 42

This amendment was defeated by a wide margin on the Senate floor.43
5.

S. 3219

The Senate Act, as reported from the Public Works Committee and
passed by the Senate, is similar to the Brodhead proposal in eliminating
interim standards, but it imposes the statutory guidelines one year earlier
than H.R. 10498. It requires that a 1.0 gram per mile NOx emission
standard be met for 10 percent of a manufacturer's output of new cars for
37. 'd. at 479.
38. 'd.
39. Crewdson, supra note 23, at 2108.

40. 'd.
41. SENATE REPORT, supra note 20, at 58.
42. In his minority view of the committee report, Senator Hart expressed his opposition to S.
3219 as reported from the Public Works Committee: "If the Committee's proposed amendments are adopted, we should remove the word 'clean' from the Clean Air Act. Or at the very least,
we should rename the law the Fairly Clean Air Act or Sort-of Clean Air Act." Minority Views of
Senator Hart, SENATE REPORT, supra note 20, at 136.
43. 122 CONGo Q. WEEKLY REP. 2172 (1976).
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1979. 44 The method selected for meeting this requirement is apparently at
the option of the manufacturer, and could be fulfilled by meeting the
requirement for all cars sold in California, or for certain models of cars.

SUMMARY OF AUTOMOBILE EMISSION STANDARDS
In Grams Per Mile
NO~

HC

CO

8.7

87.0

3.5

1.5
.9

15.0
9.0

2.0
2.0

1.5
.41
.41

15.0
9.0
3.4

2.0
1.5
.4

H.R. 10498
1977-79
1980
1981-82
1983-84
1985

1.5
.41
.41
.41
.41

15.0
3.4
3.4
3.4
3.4

2.0
2.0
.4(1 )
.4(2)
.4

Dingell-Broyhill (Train) Amendment
1977-79
1980-81
1982-1985

1.5
.9
.41

15.0
9.0
3.4

2.0
2.0
(3)

1.5
.9
1.5
.4
.4
.4
.4

15.0
9.0
15.0
3.4
3.4
3.4
3.4

2.0
2.0
3.1
2.0(5)
1.0(6)
1.0
.4

1.5
.41
.41
.41

15.0
3.4
3.4
3.4

2.0
2.0(5)
1.0(6)
1.0

Pre-1968 cars (uncontrolled)
1975-76
Federal
California
1977
Federal
California
1978 Statutory

Waxman Amendment
1977
1978-79
1980-81
1978
1979-81
1982
S.3219
1977-78
1979
1980-1985
(1 )
(2)
(3)
(4)
(5)
(6)

E.PA Administrator may waive NO x to 2.0
E.PA Administrator. may waive NO x to 1.5
Administratively determined
Administrator may waive NO x to 1.0
For 90% of manufacturer's new car fleet
For 10% of manufacturer's new car fleet

44. SENATE REPORT, supra note 20, at 55.
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HEAVY-DuTY VEHICLE STANDARDS

Control measures have progressed more slowly on heavy-duty vehicles than light-duty ones. "It has been estimated that under the currently
promulgated standarQs, the Nation's fleet of 23 million trucks would emit
as much pollution as 500 million passenger cars."46
This reticence might be attributed to the importance of heavy-duty
commercial vehicles to the American economy, which causes a hesitancy
to interfere with their operation; to the smaller contribution of heavy-duty
vehicles to air pollution problems compared with passenger cars;47 or to
the fact that light-duty vehicle standards were imposed by statute while
heavy-duty standards were set administratively. Whatever the reason,
1977 federal standards require only a 15 percent reduction in HC plus
NOx emissions and a 57 percent reduction in CO from uncontrolled levels.
This contrasts sharply with the over 80 percent reductions required of
light-duty vehicles. 48
[AJ heavy duty truck will emit as much nitrogen oxides as nine automobiles, as much HC as 18 automobiles, and as much CO as 45 automobiles. These ratios indicate that each year, after 1976, trucks and buses
will be the source of a larger and larger percentage of total vehicular
emissions. At some time between 1980 and 1985, the emissions from
heavy-duty vehicles will be more than half of all transportation emissions,
unless control regulations are revised. 49

Since the form of the Clean Air Act Amendments relating to heavyduty vehicle emissions has not yet been finalized, it was necessary to
compile a hypothetical act to illustrate the issues involved and facilitate
analysis. This hypothetical bill, set out below is an attempt to compromise
the most recent versions of the bill in each house (S.3219 as passed by the
Senate, August 8, 1976, and H.R. 10498 as reported from the Interstate
and Foreign Commerce Committee May 15, 1976) in light of technological, environmental, economic, and public policy factors discussed in the
voluminous literature on automobile emissions.
45. Compiled from HOUSE REPORT, supra note 20, at 194,195,475; SENATE REPORT, supra
note 20, at 57; 122 CONGo REC. H4270 (daily ed. May 11,1976).
46. HOUSE REPORT, supra note 20, at 222.
47. Eighty-four percent of all vehicles miles traveled in the United States can be attributed
to light-duty vehicles, compared to ten percent for light-duty trucks and six percent for
heavy-duty vehicles. Emission Control Technology Div., Office of Mobile Source Air Pollution
Control, EPA, An Examination of Interim Emission Control Strategies for Heavy Duty Vehicles 58
(October, 1975) [hereinafter cited as EPA Interim Strategies].
48. HOUSE REPORT, supra note 20, at 221.
49. Id.

HeinOnline -- 8 Transp. L.J. 361 1976

362

Transportation Law Journal

[Vol. 8

Emission Standards For Heavy-Duty Vehicles or
Engines and Certain Other Vehicles or Engines
(Hypothetical portion of the Clean Air Act Amendments of 1976)
SEC. 1(a) Section 202(a) of the Clean Air Act (42 U.S.C. § 1857f-1) is
amended by adding the following new paragraph (3):
"(3)(A) The regulations under paragraph (1) of this subsection applicable to emissions of carbon monoxide, hydrocarbons and oxides of
nitrogen from classes or categories of heavy-duty vehicles and engines
manufactured in model years"(i) 1978 through 1980 shall contain standards which require a
reduction of emissions of such pollutants established by application of the
best available control technology, giving appropriate consideration to the
cost of applying such technology within the period of time available to
manufacturers, and to noise, energy, and safety factors associated with the
application of such technology.
"(ii) 1981 and thereafter shall contain standards which require reductions of at least 65 percent in the case of oxides of nitrogen compared to the
baseline model year 1971, and 90 percent in the case of carbon monoxide
and hydrocarbons compared to the baseline model year 1970. These
reductions shall be based on the average of the actually measured emissions from heavy-duty gasoline-fueled vehicles or engines, or any class or
category thereof, manufactured during the appropriate baseline model
year.
"(iii) The Administrator may, where appropriate, classify vehicles and
engines regulated under this paragraph by size, gross vehicle weight,
horsepower, or use patterns.

"(8) At any time after January 1. 1979, the Administrator may, after
notice and opportunity for public hearing, promulgate regulations revising
any standard prescribed as provided in subparagraph (A)(ii) for any class
or category of heavy-duty vehicles or engines. In revising any standard
under this subparagraph, the Administrator shall determine the maximum
degree of emission reduction which can be achieved by means reasonably expected to be available for production for such period and shall
prescribe a revised emission standard in accordance with this
determi nation.
"(C) Action revising any standard for any period may be taken by the
Administrator under subparagraph (8) only if"(i) he finds that compliance with the emission standards otherwise
applicable for such model year cannot be achieved by the technology,
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processes, operating methods or other alternatives reasonably expected
to be available for production for such model year without increasing cost or
decreasing fuel economy to an excessive and unreasonable degree; and
"(ii) the National Academy of Sciences has not, pursuant to its study
and investigation under subsection (c) of this section, issued a report
substantially contrary to the findings of the Administrator under clause (i).

"(0) A report shall be made to the Congress with respect to any
standard revised under subparagraph (B). The report shall contain"(i) a summary of the health effects found, or believed to be associated
with, the pollutant covered by such standard,
"(ii) an analysis of the cost-effectiveness of other strategies for attaining and maintaining national ambient air quality standards in relation to the
cost-effectiveness of the unrevised standard,
"(iii) a summary of the research and development efforts and progress
being made by each manufacturer for purposes of meeting the standards
promulgated as provided in subparagraph (A)(ii), and
"(iv) specific findings as to the relative costs of compliance, and
relative fuel economy, which may be expected to result from the application
of such revised standard, in comparison with the unrevised standard."

(b) Section 202(b)(3) of the Clean Afr Act is amended by adding the
following new subparagraph at the end thereof:
"(C) The term 'heavy-duty vehicle' means a truck, bus, or other
vehicle manufactured primarily for use on the public streets, roads, and
highways (not including any vehicle operated exclusively on a rail or rails)
which has a gross vehicle weight (as determined under regulations
promulgated by the Administrator) in excess of six thousand pounds."

(c) Section 206 of such Act (relating to compliance testing and
certification) is amended by adding the following new subsection at the
end thereof:
"(f)(1) In the case of any class or category of heavy-duty vehicles or
engines or motorcycles to which a standard promulgated under section
202(a) of this Act applies, a certificate of conformity shall be issued to the
manufacturer under subsection (a) (except as provided in paragraph (2»
and shall not be suspended or revoked under subsection (b) notwithstanding the failure of such vehicles or engines to meet such standard if
such manufacturer pays a nonconformance penalty as provided under
regulations promulgated by the Administrator after notice and opportunity
for public hearing.
"(2) No certificate of conformity may be issued under paragraph (1) if
the degree by which the manufacturer fails to meet any standard promulgated under section 202(a) exceeds the percentage determined by
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regulations promulgated by the Administrator to be practicable. Such
regulations shall require such testing of vehicles or engines being produced as is necessary to determine the percentage of the classes or
categories of vehicles or engines which are not in compliance with the
regulations with respect to which a certificate of conformity was issued,
and shall be promulgated not later than December 31, 1977.
"(3) The regulations referred to in paragraph (1) shall be promulgated
by the Administrator not later than December 31, 1977, and shall provide
for nonconformance penalties in amounts determined by a formula established by the Administrator. Such penalties under this formula"(A) may vary from pollutant to pollutant;
"(8) may vary by class, category, vehicle, or engine;
"(C) shall be based on the extent to which actual emissions
of any air pollutant exceed allowable emissions under the standards promulgated under section 202;
"(D) shall create incentives for the development of vehicles
or engines which achieve the required degree of emission
reduction; and
"(E) shall remove any competitive disadvantage to manufacturers whose engines or vehicles achieve the required
degree of emission reduction."

A.

ANAL YSIS OF THE HYPOTHETIOAL CONFERENCE BILL

The basic framework of the vehicle emission standards set forth in the
Clean Air Act is supplemented by Environmental Protection Agency
regulations in 40 C.F.R. Part 86 (1976). The EPA now has power to modify
standards in several ways: by suspending the standards (subject to
certain restrictions)50 if the administrator finds that reaching the standards
would be unfeasible for a particular model year, by developing and
modifying testing procedures, 51 and by setting standards for uncontrolled
pollutants. 52 If the proposed amendments are passed, the EPA will gain
the additional ability to divide the category of heavy duty vehicles into
50. 42 U.S.C. § 1857f-1(b)(5)(C) (Supp. 1974) provides
The Administrator shall grant such suspension only if he determines that (i) such
suspension is essential to the public interest or the public health and welfare of the
United States. (ii) all good faith efforts have been made to meet the standards
established by this subsection. (iii) the applicant has established that effective control
technology, processes. operating methods, or other alternatives are not available or
have not been available for a sufficient period of time to achieve compliance prior to the
effective date of such standards, and (iv) the study and investigation of the National
Academy of Sciences conducted pursuant to subsection (c) of this section and other
information available to him has not indicated that technology, processes, or other
alternatives are available to meet such standards.
51. 42 U.S.C. § 1857f-1(b)(2) (1970).
52. 42 U.S.C. § 1857f-1(a)(1) (1970).
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further subcategories based on gross vehicle weight, size, horsepower or
use patterns. 53
Section (3)(A)(i) of the hypothetical bill (dealing with 1978-1980
standards) reflects similar provisions found in both houses. It states that
interim emission guidelines will be set administratively at the level of "best
available control technology" while taking into account other factors that
tend to slow emission clean-up.54 In May of 1976 the EPA proposed
standards for 1979 and later model years for heavy-duty vehicles. It is not
clear to what degree the final form of these standards will need to be
altered to agree with· the current amendments. The standards contemplated by EPA are significantly less stringent than those proposed in either
congressional bill, particularly for carbon monoxide. The congressional
carbon monoxide standard for model years following 1981 is approximately 9.5 gms/SHP-hr, contrasted with the EPA standard for 1979 of 25
gms/SHP-hr. 55 Some revisions in the EPA regulation thus appear
necessary.
The goals for emission reduction for the 1980's are expressed in
§(3)(A)(ii) of the hypothetical bill. The foremost difference between the
Senate and House versions regarding desirable standards was the
timetable for compliance. The Senate called for compliance by 1981 with
standards that were slightly stricter than those imposed by the House, but
the House would have allowed an additional four years for compliance. 56
Determining a compliance deadline is the most controversial issue of the
air pollution debate.
Determination of heavy-duty vehicle emission standards is, in simplified form, a three-step process. First, ambient air quality standards57
must be set based on health effects of various pollutants, cost, impact on
the economy as a whole, energy consumption, regional differences in air
quality, and a variety of other factors. Measures to achieve the ambient air
quality standards must then be allocated between stationary and mobile
source controls by weighing cost-effectiveness, available technology and
impact on various industries. Finally, further allocations of emission cutbacks must be made among categories of mobile sources-light-duty
vehicles, heavy-duty vehicles, motorcycles, railroad engines, and aircraft,
53. Hypothetical bill § 1(a), referring to 42 U.S.C. § 1857f-1 (3)(A)(iii) (1970); S.3219, 94th
Cong., 2d Sess. § 17 (1976); H.R. 10498, 94th Cong., 2d Sess. § 204 (1976).
54. S.3219, 94th Cong., 2d Sess. § 17 (1976); H.R. 10498, 94th Cong, 2d Sess. § 204
(1976).
55. 41 Fed. Reg. 21 ,292 (1976). Uncontrolled CO emission levels from heavy-duty gasoline
trucks were measured at 95 grams per BHP-hr. EPA Interim Strategies, supra note 51, at 38.
56. S.3219, 94th Cong., 2d Sess. § 17 (1976); H.R. 10498, 94th Cong., 2d Sess. § 204
(1976).
57. Ambient air standards refer to overall air quality as opposed to emission levels from
particular sources.
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and subcategories within these main categories. The basis of this allocation is again found in cost-effectiveness and available technology, along
with the particular requirements of users of different classes of vehicles
and the possibility of reducing vehicle miles traveled.
Of course, this entire process is colored by an overlay of political
activity, ranging from response to an environmental crisis to protection of
entrenched economic interests. The process must be repeated for each
controlled pollutant, with the further complicating factor of synergystic
effects of various pollutants. 58

1.

Standards for Individual Pollutants

The particular percentages of reductions of heavy-duty vehicle emissions in S. 3219 and H.R. 10498 appear to have been selected by
Congress primarily to equalize the burden between light and heavy-duty
vehicles, since the reductions are almost identical to those established for
light-duty vehicles. 59 The emphasis in past years has been on reducing
emission levels of passenger cars and other light-duty vehicles; emissions from Diesel heavy-duty vehicles have been allowed to increase. 6o It
should be noted, however, that light and heavy~duty vehicle standards are
not directly comparable since light-duty vehicle emissions are measured
in grams per mile, while heavy-duty vehicle emissions are expressed in
grams per brake horsepower hour (BHP-hr).
In past years, standards for heavy-duty vehicle emissions have
allowed a combined total for HC and NOx so that manufacturers could
exercise more flexibility in their pollution control technology by severely
cutting back on one pollutant while allowing greater outputs of the other
pollutant. This practice has been questioned by the EPA in its most recent
proposal for heavy-duty vehicle standards, which sets forth both a combined standard (10 gms/BHP-hr NO x + HC) and a separate standard for
hydrocarbons (1.5 gms/BHP-hr).61
An EPA report on interim controls discussed the advisability of
combining HC and NO x standards and noted research indicating that
controlling HC is the most effective means of limiting oxidant formation. 62
The EPA's proposal (using both HC and combined standards) has been
described as emphasizing control of hydrocarbons but penalizing those
58. 122 CONGo REC. S8554 (daily ed. June 4, 1976): 1 COORDINATING COMM. ONAIR QUALITY
STUDIES. NATIONAL ACADEMY OF SCIENCES, NATIONAL ACADEMY OF ENGINEERING. 930 CONGo 20 SESS.
AIR QUALITY AND AUTOMOBILE EMISSION CONTROL 18-20 (Comm. Print 1974).
59. H.R. 10498. 94th Cong .. 2d Sess. § 204, (1976) specifies that reductions shall be 90%
for HC and CO and 65% for NO x' while S.3219. 94th Cong .. 2d Sess. § 17, (1976) merely states
that heavy-duty vehicle standards will be "equivalent" to those for light-duty vehicles.
60. SENATE REPORT. supra note 20, at 53.
61. 41 Fed. Reg. 21.292 (1976).
62. EPA Interim Strategies, supra note 47, at 21.
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manufacturers who have chosen to restrict NO x emission at the expense
of HC formation. 63
Two other options were also considered in promulgating regulations:
adopting separate standards for HC and NOx , and using separate standards plus a combined standard. Both were rejected as being overly
severe on all manufacturers who have reached the previous combined
standard by cutting back on only one of the pollutants, whereas the EPA
proposed standard would adversely affect only the manufacturers who
had allowed high levels of HC.64
The long-term goal is reduction in both HC and NO x standards, so the
final standards (as delineated in the hypothetical act) should contain
separate requirements. However, for the interim time period (1979-1980),
the EPA felt that continuation of the combined standard would create less
of an economic hardship for manufacturers who had chosen to comply
with previous standards primarily by reducing only one of the constituent
pollutants. 65
Applying the 90 percentl90percentl65 percent reductions to figures
previously available, it appears that heavy-duty vehicles will be expected
to reach standards of approximately .8/9.4/4.0 grams per brake horsepower hour by 1981.66 An even stricter reduction requirement, 90 percent
for all three pollutants, was proposed in the 1975 House Clean Air bill, but
was later discarded .67 As noted supra, the carbon monoxide standard will
be particularly difficult to attain since it represents such a severe cutback
from previous standards for gasoline-powered engines. However, the
carbon monoxide standard is still not as low as measured pollutants from
an uncontrolled Diesel engine. From the air quality viewpoint, the Diesel
engine appears to present distinct advantages over the gasoline engine.
Uncontrolled Diesel emissions for each of the three major pollutants are
significantly lower than for comparable uncontrolled gasoline engines. 68
In the past, separate standards have been promulgated for gasoline
and Diesel engines. This practice has now been abandoned in order to
give extra incentive to a conversion from gasoline engines to Diesel, which
would act to cut actual overall heavy-duty vehicle pollutants. 69
63. EPA Interim Strategies, supra note 47, at 21.
64. Id.
65. Id. at 23.
66. Based on figures id. at 40.
67. SUBCOMM. ON HEALTH AND THE ENVIRONMENT, COMM. ON INTERSTATE AND FOREIGN COMMERCE,
94TH CONG., 1ST SESS., CLEAN AIR ACT AMENDMENTS OF 1975-SUMMARYOFTHE BILL 11 (Comm. Print
1975).
68. EPA Interim Strategies, supra note 47, at 40.
69. SENATE REPORT, supra note 20 at 54. HOUSE REPORT, supra note 20, at 224 n. 15.
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Noncompliance Penalty

Section (c) of the hypothetical bill follows H.R. 10498 in allowing
manufacturers an opportunity to avoid complying with stringent emission
standards by payment of a nonconformance penalty. This is a unique
treatment of the problem of noncompliance-considerably more realistic
than delegating to the Administrator only the illusory options of granting a
total waiver or enjoining production of noncomplying vehicles'?o This
provision is interesting in that it highlights a point of controversy among
environmentalists: do controls operate more effectively through imposition of legal sanctions or through economic incentives? The hypothetical
bill attempts to synthesize these two alternatives.
Of course, a vital factor in the effectiveness of this technique is the
setting of penalties. The guidelines enumerated in §1 (b)(C)(3) of the
hypothetical bill require that the manufacturer's penalty at least exceed
the costs expended by competitors in complying and not foreclose the
possibility that a voluntary discontinuance of production of noncomplying
vehicles would be a less costly alternative.
Another motivation for setting heavy-duty vehicle emission standards
at the pOint specified by Congress is to "force technology." The prevalent
theory is that manufacturers will be motivated to strive for advances in
emission control technology only if the standards are set beyond the level
achievable with existing technology. This technology-forcing motivation
was readily admitted by Congress. The House Committee on Interstate
and Foreign Commerce made a statement often expressed in the congressional discussion of emission levels:
In providing for these levels, the Committee did not conclude that they
were certainly technologically feasible. Rather, the Committee determined
that these were reasonable target levels for manufacturers at which to aim
research and development efforts for 1985 production. 71

The concept of technology-forcing as a legitimate tool of environmental legislation has been affirmed recently by the United States Supreme
Court. 72 The obvious problem, of course, is attempting to predict the rate
at which technology will become available. As an "escape hatch," the
hypothetical bill incorporates a provision allowing the EPA Administrator
to revise standards if compliance is not feasible or would be too costly in
terms of cost or fuel economy.73 As an additional deterrent to manufacturers seeking to relax standards, the bill provides that the National Academy
70.
71.
72.
(dealing
73.

International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 636 (D.C. Cir. 1973).
HOUSE REPORT, supra note 20, at 224.
Union Electric Co. v. Environmental Protection Agency, 96 S. Ct. 2518 (June 25,1976)
with ambient air quality standards).
Hypothetical bill § 1(a), referring to 42 U.S.C. § 18571-1 (a)(3)(8) (1970).
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of Sciences must not be in opposition to a loosening of standards. Thus
the bill attempts to force manufacturers into a good-faith effort to comply.

IV.

AIR QUALITY AND HEALTH EFFECTS

Although emission standards for new vehicles have been reduced by
over eighty percent,74 this has not been reflected in a concomitant
improvement in either air quality or emissions from vehicles in operation.
Automotive emissions were reduced by approximately twenty-five percent in 1975 over baseline year 1972, and will be reduced an expected
forty-five percent in 1977. 75
Air quality improvements from vehicular emission reductions consistently lag behind new car standards because of two factors:

(1)

Failure to reduce vehicle miles traveled.

The cutback in emissions per vehicle is partially offset by the growing
number of automobiles on the road each year.l6 Despite slowdowns in
new car sales, the total number of passenger cars registered in 1975 was
2.4 million more than in 1974, and the number of trucks increased by 1.3
million.77 It has been predicted that "the historical growth of the vehicle
population and the increasing trend in annual mileage per vehicle lead to
a projected increase in automotive emissions sometime after 1985. "78

(2)

Vehicle age mix.

Even if the vehicle emission standards were permanently frozen at
their present levels, air quality would continue to improve for several years
as new vehicles replaced older pre-controlled vehicles. 79 This replacement process has two major ramifications. First, economic conditions
causing automobile sales to decline have negative effects on the environment jf it is assumed that the total number of vehicles in use will remain
relatively constant. Second, and more importantly, adding overly expensive emission-control equipment to automobiles may have the contrapositive effect of degrading ambient air quality. If consumers are dissuaded
from purchasing new automobiles because of higher prices, higher fuel
74. Senate Hearings, supra note 16, pt. 4, at 1340 (statement of EPA Administrator Russell
Train).
75. J. HOROWITZ & S. KURTZ. TRANSPORTATION CONTROLS TO REDUCE AUTOMOBILE USE AND
IMPROVE AIR QUALITY IN CITIES, EPA OFFICE OF AIR AND WASTE MANAGEMENT 8 (1974).
76. Domenici, The Clean Air Act Amendments of 1976: Balancing the Imponderables,
NOTRE DAME J. LEGIS. (1976).
77. MOTOR VEHICLE MANUFACTURERS ASSOCIATION. MOTOR VEHICLE FACTS AND FIGURES 29 (1976).
78. J. HOROWITZ & S. KURTZ, supra note 75, at 8. This projection was made prior to the
granting of the last two suspensions.
79. 122 CONGo REC. E2798 (daily ed. May 24,1976).
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consumption, or diminished performance, older cars will remain on the
road for a longer time, creating an adverse environmental effect. 8o
As will be described in the economic impact section, infra, price
increases due to emission control technology are relatively small when
compared with increases for optional accessories or inflation, but the
replacement process effects of emission control alternatives should be
the subject of further investigation.
The ultimate effect on the public health of a given pollution control
technology can be difficult to predict, due to the varying mix of advantages and disadvantages of the different methods. For example, catalysts
are especially effective in meeting strict emission reduction standards for
some pollutants, but they also produce an unusually large amount of
sulfates, the danger of which has not yet been fully assessed. 81
For the most part, health effects are dependent upon ambient emission levels. It is difficult to separate health problems caused by mobile
sources from those created by stationary sources. A few basic differences
are apparent, though; for example, carbon monoxide from vehicles in
urban areas is more directly harmful to human health than identical
pollutants from factories and power plants because vehicle pollutants are
emitted at street level where they are not easily dispersed.
Significant health effects of air pollution have been confirmed by
numerous studies. The results of a few of these studies will suffice to
illustrate the seriousness of the health hazard posed by automotive
pollutants:
(1) Four thousand deaths per year and four million illness-restricted days
per year may result from automobile emissions, according to the Coordinating Committee on Air Quality Studies report to the Senate Public
Works Committee. This is approximately .25% of the total U.S. health
hazard. 83
(2) Specifically, pollutants have been linked to heart problems, respiratory
disease, hypertension, and cancer. "[T]here is growing evidence that
nitrogen oxides may combine with other substances in urban air to form
deadly, cancer-causing nitrosamines."84
80. International Harvester Co. v. Ruckelshaus, 478 F.2d 615,634 (D.C. Cir. 1973).
An analogous occurrence has been described by the Motor Vehicle Manufacturers Association, which attributed a 43% decline in sales of Diesel vehicles over 33,000 pounds (1974 to 1975)
to the recession and "buyer resistance to Federal Motor Vehicle Safety Standard 121 (Air Brakes)
which dramatically increased prices." MOTOR VEHICLE MANUFACTURERS ASSOCIATION, supra note 83,
at 17.

81.

House Hearings, supra note 16, pI. 1 at 48 (Testimony of EPA Administrator Train).
82. J. HOROWITZ & S. KURTZ, supra note 75, at 9.
83. COORDINATING COMM. ON AIR QUALITY STUDIES, supra note 58, at 12.
84. HOUSE REPORT, supra note 22, at 197.
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(3) "[T]he Department of Health, Education and Welfare estimated in 1970
that automotive air pollution cost the Federal Government $1.9 billion in
lost income taxes due to premature death, $0.2 billion in disability payments and $0.1 billion in lost production. "85
(4) A study of New York metropolitan policemen on patrol car duty found
that they exhibited abnormally high levels of carbon monoxide and lead in
their blood and a high incidence of high blood pressure, breathing
problems, and abnormal heart action. 86
(5) Health effects become more pronounced when the effect on particularly susceptible groups, including children, the elderly, and those with
respiratory and cardiac problems, is studied separately.8? For example, it
has been estimated that a standard of 3.1 grams per mile of NOx will cause
200 to 245% more days of illness in children than the statutory standard. 88
In general, studies of health effects of air pollution have concluded
that there is no "threshold" level of pollutants above which public health is
harmed and below which air quality is "safe".89 Ideally, standards should
be set by determining a level at which no serious health effects have been
observed, and then allowing a safety margin to overcome presently
unknown effects and synergistic reactions. The actual process of setting
air quality standards involves other considerations-unquantifiable health
and environmental benefits must be balanced against more readily
quantifiable fuel consumption and technological costs.

V.

FUEL CONSUMPTION

The correlation between fuel consumption and pollution control is one
of the strongest arguments that has been used against enactment of strict
emission standards. Although demonstrably strong in the past, that
correlation has recently been questioned.
Anti-pollution measures were the major cause of a 13 to 20 percent
fuel economy loss between 1967 and 1974, but 1975and 1976witnessed
a return to better gas mileage. EPA tests showed that 1975 models
increased gas mileage by an average of 13.5 percent over 1974 cars,90
85. Id. at 208.
86. Schmack, Data Link Adverse Health Effects to Air Pollution, New York Times, Feb. 27,
1976. Study by E. J. Felderman, M.D. reprinted in 122 CONGo REC. H1587 (daily ed. March 3,
1976).
87. COORDINATING COMM. ON AIR QUALITY STUDIES, supra note 58, at 41.
88. HOUSE REPORT, supra note 20, at 212. For further statistics on health effects of emissions,
see Department of Transportation, EPA, Federal Energy Administration, Analysis of Some Effects
of Several Specified Alternative Automobile Emission Control Schedules, reprinted at 122 CONGo
REC. H3482 (daily ed. April 27, 1976).
89. COORDINATING COMM. ON AIR QUALITY STUDIES, supra note 58, at 17.
90. Id. R. KRZYCZKOWSKI, supra note. 1, at 5-3.
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increasing to 26.6 percent for 1976 models. 91
The true energy impact of pollution control is a question that should
be answered through scientific investigation, rather than through legal or
political determinations. The contradictions presented in existing scientific analyses, however, return the question to the political arena. Therefore, to describe the political controversy fully it is necessary to summarize
the divergent scientific findings.
It should be noted that presentations supporting the fuel consumption/emission control correlation are usually stated in terms of fuel penalties caused by adjustments and devices altering the classic Otto internal
combustion engine. 92
Representative Dingell, in comparing his proposed standards to
stricter ones, commented:
Brodhead, or the Committee bill, results in a 5 percent reduction in fuel
economy for model year 1980 cars relative to Dingell-Train. A 5 percent
reduction corresponds to 2.46 billion gallons of added gasoline consumption over the ten-year lifetime of the model year 1980 auto fleet; this amounts
to 16,000 barrels per day.93

A study conducted by DuPont found that meeting the statutory
emission standards94 would cause a 20 per cent fuel economy loss
compared to 1975 models, while maintaining existing standards95 would
allow manufacturers more freedom for technological innovation. 96
Presentations attempting to prove that fuel economy need not be
harmed by air quality controls tend to rely on the utilization of new
technology rather than on modifications of the Otto engine. An interesting
point is that "1976 cars are the most fuel efficient since 1957 and the
uncontrolled emission days. In some cases, methods used to reduce
emissions has [sic] also improved fuel economy."97
Relative fuel consumption depends upon several factors: vehicle
weight, type of engine, and perfection ofthattype of technology. Emission
controls are not directly related to fuel consumption:
91. HOUSE REPORT, supra note 20, at 201.
92. Reitze and Reitze, Law-Engines for the Future, ENVIRONMENT (1976), reprinted in 122
CONGo REC. H4915 (daily ed. May 25, 1976).
93. 122 CONGo REC. H4270 (daily ed. May 11 , 1976) (remarks of Rep. Dingell). The source of
Representative Dingell's information was the Department ofTransportation study, supra note 88.
It should be noted that this study found no fuel consumption differences between the DingellBroyhill (Train) and Brodhead standards for modei years 1976-1979 and 1982-1984.
94. .4/3.4/.4 grams per mile.
95. 1.5/15.0/3.1 grams per mile.
96. E.I. du Pont de Nemours & Co., Inc., Vehicle Design Options for Reducing Gasoline
Consumption, in House Hearings, pI. 2, 1132, 1133.
97. Vol. 83 No. 12 Dec. 1975, Austin, Michael & Service, Fuel Economy Trends, AUTOMOTIVE
ENGINEERING 12, 29 (1975), quoted in HOUSE REPORT at 201.
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There is no inherent relationship between exhaust emission standards and
fuel economy. Delaying or relaxing standards cannot guarantee that gains
in fuel economy will be made..
98

The EPA and Federal Energy Administration (FEA) joined in a technical analysis which concluded that fuel economy improvements mandated
by 198599 will be achieved "almost totally by non-emission control related
changes such as weight reduction, model mix shifts, driveline improvements and the use of diesel engines. "100 This study found that there would
be no fuel penalty for meeting the statutory emission standard, provided
enough time were allowed for development. Implementation in 1980
would cause a fuel economy loss of 10 to 15 percent, and reaching
statutory standards by 1978 would cause a 15 to 20 percent fuel economy
loss compared to 1976 cars.1Q1 On the other hand, another FEA study
concluded that gas mileage improvements could be made while meeting
these standards. 102 Thus it appears that it is not the standard per se that
harms gas mileage, but rather the technology utilized in achieving that
standard.
The United States consumes about 6.3 million barrels of gasoline per
day. Approximately 25 percent of this amount is used by commercial
vehicles. 103 Thus it is appropriate to illustrate the differences in fuel
consumption that can be caused by various technologies with the example of heavy-duty vehicles. Diesel engines currently attain 25 percent
better mileage than gasoline-powered engines, yet emit fewer pollutants. 104 It is anticipated that the difference in fuel costs and other maintenance costs may militate toward usage of Diesel engines. Since Diesels
are already within proposed emission standards, no fuel penalties for
Diesels will result by implementation of these standards.
For heavy-duty gasoline engines, EPA expects no fuel penalty for
implementation of their proposed 1979 standards. 105
98. EPA, AUTOMOBILE EMISSION CONTROL (December. 1974), quoted by Representative
Waxman, 122 CONGo REC. E2887 (daily ed. May 26, 1976).
99. The Energy Policy and Conservation Act of 1975, Pub. L. No. 94-163, §301 , 89 Stat.
871. set fuel economy standards for all manufacturers at 20.0 miles per gallon in 1980 and 27.5
miles per gallon in 1985.
100. Federal Energy Administration and EPA, Joint Technical Paper (Feb. 20, 1976), quoted
in HOUSE REPORT, supra note 20, at 197.
101. EPA, Progress in the Implementation of Motor Vehicle Emission Standards Through
June, 1975, 26 (1976).
102. Federal Energy Administration, Potential New Car Fuel Economy (October, 1974), in
House Hearings, supra note 16, 183, 188.
103. E.I. du Pont de Nemours & Co., Inc., supra note 96, at 1133.
104. EPA Interim Strategies, supra note 47, at 23 and 63.
105. Proposed 1979 standards are 1.5/25/1 O(HC+NO x) grams per BHP-hr. 41 Fed. Reg.
21292 (1976); EPA Interim Strategies supra note 47, at 39-41.
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In fact, based on recent light duty vehicle performance, it is expected
that a recovery of any existing fuel penalty will be possible if catalyst
technology is applied to gasoline engines. 106

FEA has projected that average fuel economy for heavy-duty vehicles
may improve 18 percent by 1980. 107 These administrative estimates differ
sharply from estimates presented by some vehicle manufacturers to the
California Air Resources Board in 1973, which stated that fuel penalties for
a standard similar to the 1979 Federal standard 108 could reach 40
percent. 109
To date no studies have been made assessing the fuel economy
impacts of the heavy-duty vehicle standards contemplated in Congress
for 1981 and beyond. This area is one that should be investigated
immediately because these standards are significantly more stringent
than their predecessors.
'VI.

ECONOMIC IMPACT OF VEHICULAR EMISSION liMITATIONS

Economic impact of vehicular emission controls may be manifested
in three ways:
First, the cost to purchasers may be raised by devices (such as
catalysts) added to vehicles to limit pollution and by increased fuel
consumption.
Secondly, a slowdown in the purchase of new vehicles could occur
because of the increased price, resulting in economic injury to the
automobile industry, and reverberating through the economy as a whole.
Thirdly, the increased cost of transporting goods by truck because of
higher capital costs of heavy-duty vehicles and higher fuel consumption
could have consequential effects on the trucking industry.
On balance, the evidence discussed infra shows that the economic
impacts of vehicular controls are minimal, and. that the net economic
impactof pollution control, including both stationary and mobile sources,
is positive.
106. EPA Interim Strategies, supra note 47, at 41.
107. Federal Energy Administration, Potential for Motor Vehicle Fuel Economy Improvement
-Report to Congress (Oct. 24, 1975), in House Hearings, supra note 16, pt. 1, 189, 194.
108. 5 grams per BHP-hr. (HC+NO x)/25 grams per BHP- hr. CO.
109. EPA Interim Strategies, supra note 47, at 31. The EPA concluded that these f1gures
were suspect:
The gross overestimations of fuel penalty by Chrysler, Ford, IH [International Harvester]
.. clearly represent a lack of development effort by these manufacturers. Furthermore, the panel concludes that the large fuel consumption 'penalties' quoted by some
manufacturers are more the result of questionable data chosen to try to influence CARB'S
[California Air Resources Board's] decision on their standards than they are estimates
representative of good faith efforts to achieve the emission levels required with
minimum or no BSFC [brake specific fuel consumption] penalty.
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INCREASED VEHICULAR COST

For the majority of private passenger automobiles, 'emission controls
will be achieved by modification of presently utilized engine designs
rather than by widespread conversion to advanced designs. Thus it
should be comparatively easy to compute the extra cost that will be added
to the price of each new car to compensate for emission controls. Despite
this seeming ease of computation, estimates by proponents of various
viewpoints have differed considerably.
Senator Muskie stated that the S.3219 standard would add $175 to
$218 to the price of a new 1982 car, while the less stringent Dingell-Train
standard would add an almost identical $175 to $216. He estimated that
the lifetime cost difference between the two sets of standards would be
approxi mately $1 00. 110
On the other hand, EPA determined that the lifetime cost of S.3219
would be $217 to $369 higher than the Dingell-Train standards. 111 Henry
Ford " stated that emission reductions for models beyond 1978 would
cost $750 per car.112 Another estimate places pollution control cost for
1980 cars at $350 in equipment costs plus $50 to $75 additional fuel and
maintenance costs per year.113
The year-to-year change in the base price of new automobiles has
increased from .57 percent to 10.19 percent during the last decade, but
additional safety and anti-pollution equipment is not the primary reason for
these increases. Instead, the blame can be placed on inflation and the
greater use of convenience and power options. 114
The wholesale price index for passenger cars rose to 134 in April of
1976, compared to a 1967 base of 100, but this rise was not as great as
that of most goods. The overall consumer price index rose to 168 during
this period. 115
Maintenance and fuel costs of pollution control equipment, as well as
initial equipment costs, are affected by the type of technology utilized, and
not merely by the emission standards selected. This phenomenon is best
illustrated by a National Academy of Sciences study which compared
sticker price, fuel, and maintenance costs for vehicles achieving S.3219
110. 122 CONGo REC. S8552 (daily ed. June 4, 1976).
111. Dep't. of Transportation, et aI., supra note 88, at H3484.
112. R. KRZCZKOWSKI, supra note 1, at 5-3.
113. White, The Auto Pollution Muddle, 32 PUBLIC INTEREST 97, reprinted in 122 CONGo REC.
S9317, S9320 (daily ed. June 15, 1976).
114. 'Siniek, The Economics of Auto Emission Controls: An Historical Overview, Congressional Research Service study, reprinted in 122 CONGo REC. E3083, E3084 (daily ed. June 3,
1976).
115. National Academy of Sciences, Comm. on Motor Vehicle Emissions Report
(November, 1974) summarized at SENATE REPORT, supra note 20, at 59.

HeinOnline -- 8 Transp. L.J. 375 1976

376

Transportation Law Journal

[Vol. 8

standards for 1980 utilizing different control techniques. The most expensive would add a lifetime total cost of $575 to the 1970 base price, while a
Diesel engine was forecast to be more economical than the 1970
gasoline-powered model by $234. 116 The Diesel engine would yield a
vastly different cost configuration than alterations in present engines: the
initial equipment cost would be higher, but would be counteracted by
significant savings on fuel and maintenance. 117
Accessories add significantly to the price of new cars. The average
consumer adds $800 to the price of his automobile by purchasing optional
accessories. 118
Thus, any decrease in sales of new cars due to higher prices would
not be attributable solely to emission control devices, although their effect
might be larger than that discernible from their percentage as a component of cost increase. For example, present emission control devices have
caused decreases in engine power that might dissuade buyers from
purchasing new cars.
Disagreement as to the fuel economy implications of different standards and the technologies used to achieve them also influences the
outcome of lifetime vehicle cost computations. Regarding these costs, the
Senate Public Works Committee concluded, "The costs of emission
control are real, but they are reasonable in relation to the public benefits
achieved."119

B.

EFFECTS ON THE AUTOMOBILE INDUSTRY AND
THE NATIONAL ECONOMY

Imposition of strict automobile pollution control has been predicted to
lead to serious economic consequences. Projected consumer cost
increases and shifting target emission levels would, according to some
observers, lead to "[h]igher inflation rates, [r]educed purchasing power,
[r]educed consumption of new cars, [g]reater unemployment in the auto
industry, [g]reater unemployment in related supplier industries (steel,
rubber, glass, etc.), [and a] [r]eturn to the recessionary spiral."120
It is not contested that the automobile industry suffered from a severe
decline in sales during the early 1970's, brought on by the recessionary
conditions prevalent throughout the economy and by oil shortages. The
116. Id.
117. Dep't of Transportation, et aI., supra note 88, at H3486.
118. Most GM Prices Top $4, 000, Los Angeles Times, Aug. 28, 1974, § III, at 11, quoted in
Biniek, supra note 114, at E3084.
119. SENATE REPORT supra note 20 at 60.
120. Dissenting Views of Representatives John D. Dingell, James Broyhill, Fred Rooney,
Clarence Brown, John Murphy, John McCollister, WS. (Bill) Stuckey, Jr., James Collins, and
Robert Kreuger, [hereinafter cited as Dissenting Views of Dingellj HOUSE REPORT 415, 416.
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issue in dispute is the stability of the present recovery of the industry.
Statements by congressmen from opposite sides of the automobile
emission controversy illustrate these divergent viewpoints. Senator Muskie commented:
Dark projections of permanent industry depression were vastly overstated.
Suggestions that the domestic auto industry would suffer permanent
retrenchment have been replaced by new statistics indicating that an
upturn has occurred . . . . Industry sales as of December, 1975 were up 30
percent over those of a year earlier. . . .
The dire statistics presented by industry spokesmen as a basis for
relaxing emission requirements have also undergone a metamorphosis.
Long-term layoffs of auto workers were down to about 65,000 industrywide
in January, 1976, compared to 275,000 in February, 1975. . . . 121

On the other hand, the viewpoint of those who oppose emission
standards as harmful to the economy was stated by Representative
Dingell:
Only recently has there been evidence of a trend toward reducing the rate
of unemployment, but this could be reversed if energy penalties and high
consumer costs produce further inflation, with consequent reduction in
purchasing power. The [House Interstate and Foreign Commerce] Committee bill and Waxman amendment are capable of providing just such a
disruptive influence. 122

Another way of approaching this controversy is to examine the air
pollution control effort as a whole. When stationary source control is
included in the economic analysis, the economic impact of pollution
control appears more positive, although mobile source controls may be
more cost-effective for certain pollutants. A study by the Council on
Environmental Quality revealed that 1.1 million workers are employed in
the pollution control industry.123 According to Council on Environmental
Quality Chairman Russel W. Peterson, the report "provides a forceful
rebuttal to the thesis that we must choose either a healthy economy or a
healthy environment. On the contrary, it suggests economic health and
environmental health are interrelated. "124
121. 122 CONG REC. S12488 (daily ed. July 26,1976) (remarks of Sen. Muskie).
122. Dissenting Views of Dingell, supra note 120 at 418.
The United Automobile Workers expressed a similar view:
There is a trade-off between short-range increases in fuel efficiency and decreases in
emission standard requirements for new cars. Unless that trade-off is allowed for in
setting the standards, we will have severe disruption in production and marketing
activities of the domestic auto industry, and that will hamper the nation's ability to reduce
the current high level of unemployment and the human suffering which it causes. United
Automobile Workers, Position Paper on Federal Standards for Auto Emissions and Fuel
Efficiency (March 6, 1976), in Senate Hearings, pI. 3, at 300.
123. J. Leung & J. Klein, Council on Environmental Quality, study, reported in 122 CONGo
REC. H314 (daily ed. Jan. 26, 1976).
124. Id.
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The scales weighing the costs of automobile emission clean-up may
be tipped by another means, namely, including the externalities of vehicular pollutants in the analysis. The National Academy of Sciences estimated the health and other benefits from automobile emission controls at
2.5 to 10 billion dollars per year. 125

C.

EFFECTS ON THE TRUCKING INDUSTRY

The reaction of motor carriers to emission control has quite often been
negative. The Highway Users Federation stated, "Greatly increased truck
costs would constitute an added burden on an industry which already
feels itself threatened by proposed economic deregulation."126
.However, EPA studied the costs that would arise from control of
heavy-duty vehicles and found that they were insignificant. To implement
standards as stringent as 1.5/15/9 grams per BHP-hr., gasoline-powered
trucks would probably need to be equipped with a catalyst. The initial cost
would be $165 amortized over a 160,000 mile useful life of the vehicle (a
cost of .1 ¢ per mile), but in addition there would be a fuel savings of
eighty-seven dollars per year. 127
For a Diesel engine, the initial cost would be approximately $300 to
meet these standards. This would amortize to .07¢ per mile over an
average 436,000 mile useful Iife.128 There is not expected to be a fuel
penalty for this level of control.
These figures must be evaluated in light of the average cost of
operating a heavy-duty vehicle-usually over one dollar per mile. 129 It
should be noted that the controls evaluated by EPA are considerably
weaker than those that would be required under the current congressional
proposals. This is another area that merits some investigation prior to final
enactment of statutory standards.
COST PER HEAVY· DUTY ENGINE OVER 1974 BASE TO
MEET POSSIBLE EMISSION STANDARDS'3o
Diesel Engine

Gasoline Engine

$100
$300
$300

$ 75
$110
$165

HC/CO/NO,'
3/3019
1.5125/9
1.5/15/9
•

Grams per brake horsepower hour.

125. HOUSE REPORT at 208.
From Issues to Answers, HIGHWAY USERS QUARTERLY 2,11. (Spring, 1976).
127. EPA Interim Strategies, supra note 47, at 64. The fuel savings of $87 assumes a
gasoline cost of 50¢ per gallon. The savings would be $130 if the price of gasoline was 75t per
126.

gallon.
128.
129.
130.

Id.
Id.
Id. at 41 .
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TECHNOLOGICAL FEASIBILITY

Do manufacturers presently possess the capability to meet automobile and heavy-duty vehicle emission standards? If so, how soon will
utilization of this technology become feasible?
The first question can be answered affirmatively, based on the fact
that vehicles meeting Clean Air Act standards are already being produced and sold on a large scale. A vehicle that is accomplishing so-called
impossibilities is the 1977 Volvo equipped with a three-way catalyst
system. The 1977 Volvo received considerable attention from Congress
when it was certified by the California Air Resources Board at .2/2.8/.17,
well below the statutory standard of .41/3.4/.4. 131 Particularly controversial
was the fact that it accomplished this fact while improving gas mileage by
ten percent over the preceding year. 132 It should also be noted that this car
displays an exceptionally low NOx level: "Most dramatically, the Volvos
certified to date have halved the statutory 0.4 NO x standard-a standard
which the industry said could not be met for several years and which,
under the Dingell amendment, is effectively repealed altogether."133
Projected timetables for feasible implementation of new technology
differ widely. Automobile manufacturers contend it will be several years
before large-scale production can take place, particularly if more radical
changes from the traditional engine are contemplated. However, other
estimates have placed the technology for meeting emission standards'
within production range by 1.977-78.
EPA's March 5, 1975, decision to suspend the 1977 standards was
based on the need to study sulfate emissions from catalytic converters
prior to implementation of standards which would almost certainly require
their use. 134 EPA Administrator Train stated that the suspension application would have been denied except for the sulfate problem,135 and
further commented: "I thus find that the catalyst technology exists and
could be applied to meet the statutory HC and CO emission levels on a
very large proportion of automobiles by 1977."136
131. Letter from Tom Quinn, chairman of the California Air Resources Board, to Senator Gary
Hart (May 26, 1976), reprinted at 122 CONG. REC. S8400 (daily ed. June 3, 1976).
132. 122 CONG. REC. E3193 (June 9, 1976) (remarks of Rep. Waxman). The measured
gasoline mileage for these cars was 21.6 miles per gallon. Id. at E3195.
133. Id. at E3193
134. EPA Administrator Train commented, "The decision on my part was driven ... by the
sulfate issue." House Hearings, supra note 18, at 42.
135. The 1977 Volvo three-way catalyst appears to have overcome this problem. 122 CONG.
REC. E3195 (daily ed. June 9, 1976).
The House Interstate and Foreign Commerce Committee concluded, "The potential threat of
sulfuric acid mist from catalytic converters was grossly overestimated. Since this potential risk
was the sole basis for Administrator Train's proposed five-year moratorium on new car emission
standards, there is no longer any basis for Congress to adopt Administrator Train's proposed
delay." HOUSE REPORT, supra note 20, at 215.
136. EPA, In re Applications for Suspension of 1977 Motor Vehicle Exhaust Emission
Standards 8 (1975), in Senate Hearings, supra note 21, at 1397, 1405.
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Another assessment of technological feasibility was made by the
National Academy of Sciences, and again the conclusion was that emissions could be reduced feasibly to statutory levels in the 1970's.
Emission standards for HC and CO (.41 and 3.4 gm/mi) for the 1978 and
subsequent model year light-duty vehicles should be maintained at the
current statutory levels. Attaining these levels by 1978 is both feasible and
worthwhile. 137

Furthermore, the National Academy of Sciences concluded that these
standards could be met in 1977 with gas mileage equal to or better than
1970 cars.138
Although both of these conclusions were framed in terms of meeting
the standards with the use of catalysts, a variety of alternative technologies are available. These include types of engines that might, in the
long run, be preferable for fuel economy and emissions reduction, but
involve significantly higher costs and extensive re-tooling for manufacturers, such as the Diesel, Stirling, and stratified-charge engines. 139
In the case of heavy-duty vehicles, the technological feasibility of the
standards proposed by Congress has not yet been determined. In
assessing available technology for meeting interim standards for hydrocarbons, the EPA found that fuel injection and crankcase emission
controls would be the most feasible alternatives for reducing Diesel
emissions. For gasoline, the preferred alternatives were oxidation catalysts, air injection, and improved air/fuel management. 140
For carbon monoxide, no controls are necessary for Diesels to meet
interim standards since uncontrolled Diesel CO levels are so low. CO
controls for gasoline engines are substantially the same as for HC
control. 141
The devices available for cutting NO x emissions from Diesels include
modifications in the shape of the combustion chamber with such colorful
names as the "swirl chamber," "poker head," and "squish lip." However,
changes in combustion chamber shape would entail more industry
opposition, a longer lead time, and higher fuel consumption than other
types of control technologies, so the EPA instead recommended
improved injection systems and exhaust gas recirculation. 142 The latter is
also preferred for gasoline-powered heavy-duty vehicles. 143
137. Comm. on Environmental Decision-making, National Research CounCil, National
Academy of Sciences, National Academy of Engineering, Report of the Conference on Air Quality
and Automobile Emissions 1 (May 5,1975), in Senate Hearings, supra note 16, at 1463,1467.
138. Id. at 7, Senate Hearings, supra note 16, at 1473.
139. Reitze & Reitze, supra note 92.
140. EPA Interim Strategies, supra note 51, at 25-26.
141. Id. at 26.
142. Id. at 27.
143. Id. at 28.
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Smoke limitations on Diesel trucks, as set by the proposed interim
regulations, were considered not to require any additional control
devices, since standards were set at the current level of control to prevent
sacrifice of smoke control for control of other pollutants. 144
CONCLUSION

A.

LIGHT-DUTY VEHICLES

If one considers the evidence on the environmental, technological,
economic, and fuel consumption factors, substantial extension of the
deadline for achieving the final statutory standards does not appear to be
justified. An appropriate compromise between the opposing viewpoints
would be to set the final compliance deadlines for HC and CO standards
for the 1980 model year, and with NOx deadlines set for 1982.
As discussed above, studies have found that technology is presently
available for meeting the standards mandated in the 1970 Clean Air Act,
and these standards are in fact being achieved by some vehicles today.
Despite the automobile industry's contentions that suitable technology will
not be available for mass production before 1982, EPA originally found
that technology was available for the 1975 model year. If the best available
pollution control devices are utilized, fuel and cost penalties for achievement of these standards by 1980 need not be excessive. There may in fact
be some positive fuel consumption results from antipollution technology,
depending on the methods utilized.
In the long run, the most beneficial and efficient means of achieving
pollution control will probably be the development of alternative engines.
Funding should be made available to encourage a bold step in this
direction.
The foremost argument against delaying implementation of the final
standards is that it negates the technOlogy-forcing aspects of the Clean
Air Act. Standards should remain stringent to serve as ideal goals. For
those manufacturers who cannot achieve these performance levels, a
noncompliance penalty like that found in the hypothetical heavy-duty
emissions bill supra would be appropriate. Thus manufacturers who
succeed in cutting emissionswould be rewarded. The situation now yields
a reverse effect; a manufacturer who achieves the standards is penalized
when the deadlines are postponed because other manufacturers can
offer larger and more powerful vehicles at lower cost.
The Clean Air Act § 202(b)(5)(C)145 sets forth the criteria that must be
met for the EPA Administrator to grant an extension of the deadline for
144. Id.
145. 42 U.S.C. § 1857f-1(b)(5)(c) (Supp. 1974).
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vehicle manufacturers to meet pollutant standards. Among these criteria
is a requirement that manufacturers have made "good faith efforts" to
comply with the standards. 146 In 1975, EPA studied the automobile
industry's compliance efforts and found, "[t]he efforts of some auto
manufacturers directed toward the 1978 statutory emission standards
have dramatically decreased during the past year [1974]."147 EPA
analyzed its observations as suggesting that "a maximum effort was not
made by the automobile industry to meet the 1978 emission standards . . . . "148
It does not appear that the automobile industry has increased its
research and development efforts in the last year. Even though manufacturers may not have shown good-faith efforts sufficient to qualify them for a
one-year administrative delay, Congress is on the verge of granting them
a considerably longer delay while simultaneously relaxing the goals to be
met. This action is inconsistent with the original character of the Clean Air
Act. It transforms a progressive, technology-forcing act into a weak
endorsement of current industry practices.

B.

HEAW-DUTY VEHICLES

Adoption of heavy-duty vehicle standards similar to those set forth in
the hypothetical bill supra would constitute significant progress in reducing the amount of pollutants from heavy-duty vehicles. The primary effect
of heavy-duty emission standards in conjunction with rising costs of fuel
will probably be a shift toward Diesel-powered engines. The environmental benefits of this type of shift would be substantial. The non-compliance
penalty clause may allow many manufacturers to delay compliance, but it
gives continuing economic incentives for progress. These standards
represent a step forward in environmental preservation, in contrast to the
delays manifest in light-duty vehicle standards.
Gale Norton Reed

146. /d. § 1857f-1 (b)(5)(c)(ii). See note 50 supra.
147. EPA, A Review and Analysis of the Good Faith of the Automobile Industry in Attempting
to Comply with the Statutory 0.4 NO x Standard 1-2 (1975), reprinted in Senate Hearings, supra
note 16, pI. 3, 684, 689.
148. /d. at 1-3, Senate Hearings, supra note 16, pI. 3, at 690.
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Enforcement Controversy Under the
Clean Air Act: State Sovereignty and
the Commerce Clause
On June 1, 1976, the United States Supreme Court granted certiorari
on five cases 1 which may well produce a decisional milestone in shaping
our system of federalism. At issue is the power of the Administrator of the
Environmental Protection Agency [hereinafter "the Administrator" and
"the EPA"] granted to him by the Clean Air Act 2 [hereinafter "the Act"]. The
Administrator interpreted the Act to empower him to promulgate regulations requiring the states to pass laws, institute programs, and use their
police power to enforce antipollution measures in order to meet air quality
standards created under the Act by the Administrator. The states which
petitioned for review of the above regulations claimed that the Clean Air
Act did not support the Administrator's actions and, to the extent that it did,
it would be unconstitutional. The five cases mentioned supra, plus
Pennsylvania v. EPA,3 which involved the same issues but is not up for
review before the Supreme Court, will be referred hereinafter as the Clean
Air Act cases.
Section 11 O(a)(1) of the Clean Air Act 4 provides: "[E]ach State shall
. . . adopt and submit to the Administrator. . . a plan which provides for
implementation, maintenance, and enforcement of [primary and secondary air quality standards promulgated by the Administrator]."5 Upon
receiving the plan of a state, the Administrator must approve or disapprove it on the basis of eight listed criteria. 6 The Administrator has the
1. Brown v. EPA, 521 F.2d 827 (9th Cir. 1975): Arizona v. EPA, 521 F.2d 825 (9th Cir. 1975):
Maryland v. EPA, 530 F.2d 215 (4th Cir. 1975): Virginia ex rei. State Air Pollution Control Bd. v.
Train, 521 F.2d 971 (D.C. Cir. 1975): District of Columbia v. Train, 521 F.2d 971 (D.C. Cir. 1975).
2 42 U.S.C. § 1857 (1970).
3. 500 F.2d 246 (3d Cir. 1974).
4. Clear Air Amendments of 1970, PUb. L. No. 91-604, 84 Stat. 1680 (codified at 42 U.S.C.
§ 1857c -5(a)(1) (1970).
5. 42 U.S.C. § 1857c-2 gives the Administrator authority to designate air quality control
regions, § 1857c-3 requires the Administrator to publish a list of air pollutants, and § 1857c-4
orders him to prescribe national primary and secondary air quality standards for those pollutants.
42 U.S.C. § 1857c-4(b)(1) and (2) define primary standards as representing a level of pollution
reduction necessary to protect the public health, and secondary standards as representing a
level of reduction necessary to protect the public welfare.
6. 42 U.S.C. § 1857c-5(a)(2) (1970).
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nondiscretionary duty to disapprove a plan which does not conform to the
criteria set forth in the statute,? but the Act also allows a state to revise its
plan in order to satisfy the requirements. 8
If the Administrator disapproves the state's proposed plan, he is
required to promulgate whatever regulations are necessary to create a
satisfactory plan. 9 The final plan, whether an approved state plan or a plan
consisting in whole or in part of regulations promulgated by the Administrator, is called "an applicable implementation plan" for achieving national
primary and secondary air quality standards 10 and can be enforced by
both the state and federal governments. 11
The Administrator has partially disapproved many proposed state
plans for their failure to provide for the necessary legal authority and funds
to implement them. He then promulgated regulations which were
designed to control the use of the governmental powers of the affected
state. The purpose of this was to avoid inefficiency: rather than undertaking to police its antipollution measures directly against private parties at
the cost of duplicating previously existing state poliCing machinery, the
EPA sought to command the states to use their police powers to achieve
the national air quality standards. The result of this tactic was to make
states vulnerable to the enforcement and penalty provisions of section
113 of the Clean Air Act 12 not only for operating a pollution source, but also
for failing to use their governmental powers as directed by the Administrator's regulations to control the pollution activities of parties subject to
their jurisdiction.
The controversy which developed between the EPA and the states in
this regard centered on state- and area-wide transportation control plans.
Although the Clean Air Act specifically required an implementation plan to
provide, "to the extent necessary and practicable, for periodic inspection
and testing of motor vehicles to enforce compliance with applicable
emission standards,"13 transportation controls were required only if
necessary "to insure attainment and maintenance of . . . primary or
secondary standard[s]".14 Since several air pollutants for which the
Administrator had promulgated air quality standards were produced in
large part by motor vehicles, extensive transportation controls were
clearly necessary to meet the national standards.
7. Natural Resources Defense Council v. EPA. 478 F.2d 875. 888 (1 st Cir. 1973).
8. 42 U.S.C. § 1857c-5(a)(3) and (c)(3) (1970).
9. 42 U.S.C. § 1857c-5(c)(2) (1970).
10. 42 U.S.C. § 1857c-5(d) (1970).
11. Natural Resources Defense Council v. EPA, 478 F.2d 875, 888 (1 st Cir. 1973).
12. Clean Air Amendments of 1970. Pub. L. No. 91-604. 84 Stat. 1686 (codified at42 U.S.C.
§ 1857c-8) (1970).
. 13. 42 U.S.C. § 1857c-5(a)(2)(G) (1970).
14. 42 U.S.C. § 1857c-5(a)(2)(8) (1970).
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PENNSYLVANIA v. EPA

The Third Circuit's decision in Pennsylvania v. EPA 15 initially addressed the question of the Administrator's power under the Clean Air Act to
regulate the state in its capacity as a government. The transportation
control plan at issue was typical of those at issue in the other Clean Air Act
cases. The Pennsylvania plan required the Commonwealth to establish an
air bleed retrofit program, establish an inspection system for certain motor
vehicles, set up bikeways, establish a computer carpool matching system, create exclusive bus and carpool lanes, limit public parking, and
monitor carbon monoxide and hydrocarbon emissions to determine the
effectiveness of the EPA measures. 16 In its petition for review, Pennsylvania challenged the regulation requiring a retrofit program and the
Administrator's action making the Commonwealth subject to enforcement
penalties for violation of the implementation plan if it failed to enforce and
administer the regulationsY
Before deciding the question of the constitutionality of the Administrator's claimed power, the court proceeded to determine the extent of
power authorized by the Act itself. Section 113 of the Clean Air Act
provides for enforcement against "any person," which is defined to
include "any State, municipality, and political subdivision of a State."IB
Further, federal enforcement actions may be taken under section 113
"when there has been a violation of 'any requirement' of an applicable
implementation plan."19
The court gave "great deference" to the Administrator's determination of appropriate means to achieve the statute's purposes, "particularly
since it represents the judgment of one charged with carrying out the
statutory provisions 'while they are yet untried and new.' ''20
Unlike the decisions in the other Clean Air Act cases, which found the
legislative history to be ambiguous in this area, in the Pennsylvania
decision the legislative history was held to show that "Congress clearly
contemplated that states could be required to implement a transportation
control plan. . . ."21 In summary, the decision on the question of statutory
intent was based mostly on the "great deference" given to the determination of the Administrator, with some reliance placed also on the presumed
intent of Congress as seen through the legislative history.
In regard to the constitutional question, the court observed that, since
15.
16.
17.
18.
19.
20.
(1933)).
21.

500 F.2d 246 (3d Cir. 1974).
Id. at 249.
Id. at 248.
Id. ·at 257 (citing 42 U.S.C. § 1857c-8 and 42 U.S.C. §1857h(e) (1970)).
Pennsylvania v. EPA, 500 F.2d 246, 257 (3d Cir. 1974).
Id. (citing Norwegian Nitrogen Products Co. v. United States, 288 U.S. 294, 315
Id. at 259.
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it is well settled that air pollution is a form of interstate commerce and also
affects interstate commerce,22 Congress necessarily has the authority to
regulate it. 23 This left only the question of whether the means used were
unconstitutional.
At the beginning of its analysis of this Question the court indicated its
opinion on the doubtful relevance of the tenth amendment, quoting the
following language from Case v. Bowles:
Since the decision in McCulloch v. Maryland, 4 Wheat. 316, 420, 4
L.Ed. 579, it has seldom if ever been doubted that Congress has power in
order to attain a legitimate end-that is, to accomplish the full purpose of a
granted authority-to use the all appropriate means plainly adapted to that
end, unless inconsistent with other parts of the Constitution. And we have
said that the Tenth Amendment "does not operate as a limitation upon the
powers, express or implied, delegated to the national government (footnote omitted)."24

According to the Pennsylvania decision, the point the precedents
really established was "only that the resolution of this constitutional issue
should not depend on whether the party to be regulated is a private
person or state."25 The only limitation on Congress was the reach of the
commerce power itself, and the sole limiting factor in that connection was
whether the activity to be regulated significantly affected interstate
commerce. 26
The regulations at issue in the Pennsylvania case easily met the test of
constitutionality formulated by the court. The Commonwealth's roads,
licensing procedures, and system of traffic laws were activities which
affected air pollution, and therefore, interstate commerce. 27 The court
found an apt analogy to its decision in United States v. California ,28 where
the Supreme Court upheld federal safety laws as applied to a state-owned
and -operated railroad. The Third Circuit likened Pennsylvania's transportation system, including the legal and policy structure behind it, to the
state-owned railroad in California, and reasoned that the same necessity
of state compliance with federal regulations existed here. 29
22. Id. (citing United States v. Bishop Processing Co., 287 F.Supp. 624, 630-632 (D. Md.
1968), aft'd, 423F.2d 469 (4th Cir.), cert. denied, 398 U.S. 904 (1970)).
23. Id.
24. Id. n. 20 (citing Case v. Bowles, 327 U.S. 92, 102 (1976)).
25. Id. at 260.
26. Id. The Third Circuit relied heavily on Maryland v. Wirtz, 392 U.S. 183 (1968) on this
point, and also on United States v. California, 297 U.S. 175 (1936). The Supreme Court cited
California in the Wirtz case as authority for rejecting any special status for a state's "sovereign"
activities as opposed to its "private" activities. Maryland v. Wirtz, supra, at 196-197, (quoting
United States v. California, supra, at 183-185).
27. Pennsylvania v. EPA, 500 F.2d 246, 261 (3d Cir. 1974).
28. 297 U.S. 175 (1936).
29. Pennsylvania v. EPA, 500 F.2d 246, 261 n.22 (3d Cir. 1974).
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The court rejected Pennsylvania's claim that New York v. United
StateSJo should provide the basis for review of the Administrator's action. It
declared that there had been a long-recognized distinction between the
taxing and commerce powers of the federal government, and the modern
trend toward diminishing this distinction increased the reach of the former
without shortening the reach of the latter. 31
The Court of Appeals did not appear uneasy over the practical effects
of its decision, which it predicted would be beneficial:
It is also true that compliance with the plan will require the Commonwealth
to exercise its legislative and administrative powers, for that is the means by
which a state regulates its transportation system . . . . In enacting the
Clean Air Amendments of 1970, Congress created an interlocking governmental structure in which the Federal Government and the states would
cooperate to reach the primary goal of the Act-the attainment of national
ambient air quality standards. . . . We believe that this approach represents a valid adaptation of federalist principles to the need for increased
federal involvement.32

II.

BROWN

v. EPA

The decision in Brown v. EPA33 was in complete opposition to that in
Pennsylvania, as the Ninth Circuit Court of Appeals discovered grave

constitutional difficulties with the Administrator's position and decided
that the Clean Air Act had not clearly given such an extensive power.
Examining the Act, the court saw two indications in section 113 (the
enforcement section) that enforcement actions could not be brought
against a state for failing to regulate private parties. First, this section
makes a distinction between "person" and "state" in the notice proce30. 326 U.s. 572 (1946). In this case a badly divided Court held in a 5-4 decision that
Congress could tax the sale of mineral waters even if they were sold by a state. Only one Member
of the Court joined in the Court's opinion, written by Justice Frankfurter. Justice Rutledge wrote a
concurring opinion, and dissented insisting that full protection of the states from federal taxation
was required by the tenth amendment.
31. Pennsylvania v. EPA, 500 F.2d 246, 262 (3d Cir. 1974).
32. Id.
33. 521 F.2d 827 (9th Cir. 1975). California was the petitioning state in this case. The
disputed regulations required, among other things, a reduction of the amount of gasoline sold in
certain regions, the administration of an inspection and maintenance program by California, the
imposition by California of limitations on the use of motorcycles, the creation by California of an
oxidizing catalyst retrofit program, the establishment by the State of a computer-aided carpool
matching system, and the creation of preferential bus and carpool lanes. Failure to submit a
compliance schedule in regard to these requirements or to create the required regulatory
programs would put the State in violation of the implementation plan and subject it to federal
enforcement actions. Id. at 830.
Arizona v. EPA, 521 F.2d 825 (9th Cir. 1975), was decided on the same day as Brown.
Although it was a separate case, it raised the same issues, so the court disposed of them in its
opinion in Brown. Id. at 826.
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dures. Before the Administrator can issue an order or bring a civil action
against a "person in violation of a plan," he must give notice both to that
"person" and to the "State in which the plan being violated applies."34
Secondly, subsection 113(a)(2) contains a provision for direct federal
enforcement of an implementation plan against "any person" until the
state satisfies the Administrator that it will enforce the plan. This section
applies to situations where violations of the plan are so widespread that
the state appears to be delinquent in its enforcement efforts. 35 This portion
of the Act treats the "person in violation" and the "State failing to enforce"
as two different entities, which seems to refute the view that the state's very
failure to enforce the regulations would cause it to become the "person in
violation. "36 Congress had left a gap between the concept of the state as a
governing power and the state as an operator of a pollution source, and
the court declined to supply a connection through statutory interpretation. 37
The court found further support for its statutory analysiS in the broad
legislative design of the Clean Air Act. Congress had created a complicated structure of regulation, using such techniques as total and partial
preemption, delegation of federal authority to states, and offering opportunities to states to partiCipate in the task of controlling air pollution. 38 This
complex structure was described as "incompatible with the view that
buried within section 113 is th~ Congressional intent to make the states
departments of the Environmental Protection Agency no less obligated to
obey its Administrator's command than are its subordinate officials. "39
The court found the legislative history too ambiguous to be of significant help, but it concluded that the more natural reading of the legislative
history was that "the Administrator [has] ample power to enforce an
implementation plan when a state has failed to do so. "40
Turning to the constitutional question, the Brown decision held that a
state's governing functions had a unique constitutional status, and were
protected by the tenth amendment. The court insisted upon maintaining a
strong distinction between ordinary activities affecting interstate commerce and a state's regulation of the activities of other parties which affect
interstate commerce. 41
. Since two Supreme Court cases occupied a central position in the
. 34, Brown v, EPA, 521 F.2d 827, 834 (9th Cir, 1975),
35. 42 U.S,C, § 1857c-8(a)(2) (1970),
36, Brown v, EPA, 521 F,2d 827, 834 (9th Cir, 1975),
37, Id,
38, Id at 835,
39, Id
40, Id, at 836,
41, Id, at 838-839,
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constitutional analysis of the Administrator's action, it is worthwhile to
describe them more fully. Maryland v. Wirtz4 2 involved an action by
Maryland and other states attacking amendments to the. Fair Labor
Standards Act which extended federal minimum wage and maximum
hour laws to cover state schools and hospitals. 43 The Supreme Court
upheld the amendments to the Fair Labor Standards Act, and in doing so
held that the commerce' power includes the authority of Congress to
regulate employment conditions of state employees engaged in activities
which affect interstate commerce.
One of the difficulties in determining the meaning of this case lay in
the Court's observation that the Fair Labor Standards Act as amended
expressly avoided application to school employees in executive, administrative, or professional positions, and the Court assumed that medical
personnel in analogous positions were also exempted. The only effect of
the law was on the wage-hour structure, and it did not otherwise affect the
way school and hospital duties were performed. 44
Thus, on the one hand the Court appeared to emphasize the minimal
nature of the federal intrusion into state affairs involved in this case. On this
point the Court stated, "Congress has 'interfered with' these state functions only to the extent of providing that when a State employs people in
performing such functions it is subject to the same restrictions as a wide
range of other employers whose activities affect commerce, including
privately operated schools and hospitals. "45
On the other hand, the case contained language denying any limitation on a granted federal power based on states' quasi-sovereignty:
[I]t is clear that the Federal Government, when acting within a delegated
power, may override countervailing state interests whether these be
described as "governmental" or "proprietary" in character. As long ago as
Sanitary District v. United States, 266 U.S. 405, the Court put to rest the
contention that state concerns might constitutionally "outweigh" the importance of an otherwise valid federal statute regulating commerce. 46

Fry v. United States,47 involved a challenge to the attempt of the
United States to apply the Stabilization Act48 wage-price controls to
prevent payment of part of a wage increase to Ohio state employees
deemed by the United States to be excessive. The Supreme Court
42. 392 U.S. 183 (1968).
43. 29 U.S.C. §§ 206(a), 207, 203(s) (1970).
44. Maryland v. Wirtz, 392 U.S. 183, 193 (1968).
45. Id. at 193-194 ..
46. Id. at 195-196.
47. 421 U.S. 542 (1975).
48. Economic Stabilization Act of 1970, Pub. L. No. 91-379, 84 Stat. 799 (expired April 30,
1974, after being extended five times).
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affirmed the Court of Appeals ruling that the Stabilization Act as applied to
state employees was constitutional.
The petitioners in this case were two Ohio employees who had sought
and obtained a writ of mandamus from the Ohio Supreme Court ordering
payment of the full wages agreed upon. They admitted that the payment of
the state wages had an effect on interstate commerce but contended that
there were limitations placed on the exercise of the federal commerce
power by state sovereignty and the tenth amendment. The Court bluntly
rejected this contention, declaring:
Wirtz reiterated the principle that States are not immune from all federal
regulations under the Commerce Clause merely because of their sovereign
status. 392 U.S., at 196-197. We noted, moreover, that the statute at issue in
Wirtz was quite limited in application. The federal regulation in this case is
even less intrusive 49

Thus, in one paragraph the Court asserted that the states' sovereign
status could not make them immune from federal regulation under the
commerce power and yet emphasized the unintrusiveness of the statute
at issue. If this latter fact was important to the decision, one could
reasonably argue that a statute which interferes extensively with state
sovereignty is unconstitutional. This argument is strengthened by a footnote in which the Court stated:
While the Tenth Amendmel)t has been characterized as a "truism," stating
merely that "all is retained which has not been surrendered," United States
v. Darby, 312 U.S. 100, 124 (1941), it is not without significance. The
Amendment expressly declares the constitutional policy that Congress may
not exercise power in a fashion that impairs the States' integrity or their
ability to function effectively in a federal system,so

The Wirtz and Fry cases did not set a clear direction in federal-state
re.lations. They continued a long-standing tradition of expanding federal
power under the Commerce Clause and yet contained language acknowledging the constitutional importance of state sovereignty as attested by
the tenth amendment. It is not surprising that these cases could be read to
support contradictory holdings. Thus the Third Circuit in Pennsylvania
relied heavily on Wirtz (Fry had not been decided yet), and concludedthat
the commerce power was in no way limited by state sovereignty and the
tenth amendment, while the other courts in the Clean Air Act cases cited
dicta in Wirtz and Fry as indicating that state sovereignty does impose
some limitations on federal power.
In Brown v. EPA, the Ninth Circuit held that a state's governmental
powers are not subject to the commerce power, except where state laws
must yield to federal regulation to give affect to the Supremacy Clause. 51
49. Fry v. United States, 421 U.S. 542. 548 (1975).
50. Id. at 547 n. 7.
51. Brown v. EPA, 521 F.2d 827, 839 (9th Cir. 1975).
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The court decided that the holdings in Maryland v. Wirtz and Fry v. United
States were inapposite, and that the court in Pennsylvania v. EPA had
erred by failing to recognize the special character of a state's regulation of
the economic activity of those subject to its jurisdiction. 52 On this, the
Brown court said:
To make governance indistinguishable from commerce for the purposes of
the Commerce Power cannot be equated to the "unintrusive" regulation of
economic activities of the states upheld by the Supreme Court in Maryland
v. Wirtz and Fry v. United States. A Commerce Power so expanded would
reduce the states to puppets of a ventriloquist Congress. 53

The court foresaw consequences so severe as to constitute a possible violation of the constitutional guarantee to the states of a republican
form of government. 54 If Congress had the power to compel the use of a
state's governmental machinery for its own constitutional purposes, it
could control an ever increasing portion of the states' budgets. 55 This
would create a gap between the taxing and spending powers as far as
state funds were concerned: control over a state's functions and moneys
would be determined, to a large extent, by national representatives and
their constituents, while the obligation to tax would remain local, focused
on the taxpayers of each state. 56 The taxpayers of each state would be
encouraged to demand increased federal aid to their states, while
attempting to earmark their own state's funds for activities still subject to
state control. 5 ? These effects are not consistent with either a "healthy
federalism or sound public finance. "58
Separation of the power to tax from the power to spend would divest
the states of a sovereign function so important that they would no longer
possess a republican form of government as that term was understood by
Montesquieu and the authors of the Federalist Papers. 59 This conclusion
would not be altered even if both the powers of spending and taxation
were exercised by the federal government. 60 Although the court did not
base its rejection of the Administrator's position squarely on the Guarantee Clause, it did view that Clause being relevant to its decision. 61
The heart of this decision was the necessity, as the court perceived it,
of protecting the essentials of state sovereignty as a part of the constitu52.
53.
54.
55.
56.
57.
58.
59.
60.
61.

Id. at 838 & ·n. 45.
Id. at 839.
Id. at 840.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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tional structure of federalism. The court quoted Fry v. United States as
authority on relevance of the tenth amendment in establishing and protecting this structure. 62 It also quoted a statement from Maryland v. Wirtz
that "[t]he Court has ample power to prevent what the appellants purport
to fear, 'the utter destruction of the State as a sovereign political entity.' "63
These statements gave support to the concept of a reserved state
sovereignty which was threatened by the Administrator's regulations.
III.

MARYLAND

v. EPA

The decision in Brown was followed by the Fourth Circuit in Maryland
v. EPA,64 especially in regard to the constitutional analysis. The Maryland
case, like Brown, was decided by a statutory interpretation which was
strongly influenced by the alternative of striking down part of the Act on
constitutional grounds. Two rules of construction mandated this
approach. The first requires thatcourts should, when possible; construe
the statute as valid, and the second requires a court to decide a case
through statutory construction or general law rather than on constitutional
grounds if either method is available. 65
Although the statute specifically authorized the Administrator to
promulgate necessary regulations when a state had not done so, the
Maryland decision held that this provision was very different from one
which would authorize the Administrator to direct a state to enact statutes
and regulations. The court could find nothing in the terms of the Act which
clearly gave the Administrator the power to do the latter. 66 "In our opinion,"
the court held, "the preparation of regulations for a state means regulations to be applied within the boundaries of a state if it does not act in a
manner approved by the EPA."67
The Court of Appeals began its examination of the constitutional
question by quoting from Maryland v. Wirtz,68 New York v. United States ,69
and Gibbons v. Ogden70 to show that the commerce power is limited and
62.

Id. at 842 (quoting Fry v. United States, 421 U.S. 542,547 n.7 (1975)).

63. Id. (quoting Maryland v. Wirtz, 392 U.S. 183, 196 (1968)).
64. 530 F.2d 215 (4th Cir. 1975). Maryland challenged the right of the EPA to require that it
enact programs calling for retrofit of pollution control devices on certain classes of vehicles and
the establishment of bikeways. Id. at 218. The EPA also promulgated regulations providing that
the "State of Maryland shall" establish automobile inspection and maintenance programs. Id. at
219.

65. Id. at 226-227.
66. Id.
67. Id.
68. 392 U.S. 183, 196 (1968).
69. 326 U.S. 572, 580 (1946).
70. 22 U.S. (9 Wheat.) 1, 198-199 (1824). Chief Justice Marshall's opinion in this case is
usually cited for authority on the broad sweep of the commerce power, but in Marylandthe Fourth
Circuit quoted the following statement in support of a reserved state sovereignty:
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that state sovereignty is an essential part of our constitutional system. 71
The court then stated:
[W]hile it may be true that some, or even many, of the attributes of state
sovereignty have been diminished by the exercise by Congress of the
broad rights accorded the· nation under the commerce clause [sic], it is
equally true that if there is any attribute of sovereignty left to the states it is
the right of their legislatures to pass, or not to pass, laws. As the Court stated
in In fe Duncan . .. : "By the constitution [sic], a republican form of
government is guaranteed to every state in the Union, and the distinguishingfeature of that form is the right of the people to choose their own officers
for governmental administration, and pass their own laws in virtue of the
legislative power reposed in representative bodies . . . . "72

The court pointed out that the First Circuit had been troubled by the
direction the Clean Air Act requirements were taking when it reviewed
different issues in Natural Resources Defense Counsel v. EPA. 73 In that
case the petitioner, the Natural Resources Defense Counsel, wanted
assurances from the governor or legislature of Rhode Island that the
implementation plan's regulations would be followed. The court replied
that it was
difficult to imagine what sort of guarantee the current Rhode Island executive or legislature could give the E.PA to insure that adequate resources
would be devoted to the Plan . . .. Such assurances might have a symbolic effect; however, they would have little more, since a governor oreven
a present session of the legislature cannot make binding commitments on
behalf of their successors, nor would such representations seem to be
enforceable. 74

The Fourth Circuit concluded that the serious constitutional questions
raised by the Administrator's interpretation of the Clean Air Act required
an alternative interpretation.
IV.

VIRGINIA AND DISTRICT OF COLUMBIA

In Virginia ex reI. State Air Pollution Control Board v. Train and District
of Columbia v. Train 75 (hereinafter District of Columbia), the D.C. Circuit
held that the Clean Air Act did not support the Administrator's regulations
Although many of the powers formerly exercised by the States, are transferred to the
government of the Union, yet the State governments remain, and constitute a most
important part of our system. Id., quoted in Maryland v. EPA, 530 F.2d 215, 225 (4th Cir.
1975).
71. Maryland v. EPA, 530 F.2d 215, 225 (4th Cir. 1975).
72. Id. (quoting In fe Duncan, 139 U.S. 449, 461 (1891) (citation omitted)).
73. 478 F.2d 875 (1 st Cir. 1973)
74. Id. at 883-884, quoted in Maryland v. EPA, 530 F.2d 215, 226 (4th Cir. 1975).
75. 521 F.2d 971 (D.C. Cir. 1975). The District of Columbia and the State Air Pollution
Control Board (of Virginia) were joint petitioners before the court, which decided the issues in one
proceeding. The claims of the two parties were considered as separate cases orily in the
Supreme Court memorandum granting certiorari. 96 S.Ct. 2224 (1976).
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insofar as they required the state and local governments to enact statutes,
but it declared that the question of requiring the states to enforce existing
EPA regulations was a different matter. The court proceeded to examine
the constitutionality of the regulations requiring state enforcement, and
held that the tenth amendment prevented such an exercise of federal
power.
There were two points in the statutory design which supported its
decision. 76 The first point concerned the distinction subsection 113(a)(1)
makes between a "person in violation of the plan" and the "State in which
the plan applies" in its notice requirements. 77 This point was discussed in
the Brown case, supra.
The second point arose from a comparison of subsection 113(a)(1)
with subsection 113(a)(2). The former authorizes the Administrator to take
enforcement action directly against a person in violation of the implementation plan if, after notice to both the violator and the responsible state and
a thirty-day waiting period, the state has not taken action. The latter gives
the Administrator general enforcement responsibility for the plan as a
whole if there are such widespread violations that he finds a lack of proper
enforcement effort by the state. After making that finding, he must notify
the defaulting state of his finding, wait thirty days for the state to improve its
enforcement efforts, and then, if the state's efforts are still unsatisfactory,
give public notice of the assumption of direct federal enforcement. Direct
federal enforcement continues until the state satisfies the Administrator
that it will enforce the plan properly.l8 The court reasoned that, if the
Administrator were correct in his determination that he could penalize a
state under subsection 113(a)(1) for violating regulations directing it to
enact statutes and enforce the plan, subsection 113(a)(2) would be nearly
superfluous. 79
The District of Columbia case also noted that subsection 113(a)(2)
treats "violations of an applicable implementation plan" and "a failure of
the State in which the plan applies to enforce the plan effectively" as
separate concepts, thus distinguishing between nonenforcement by the
state and violation of the plan. 79a Finally, the notice requirements to be
given both to the state failing to enforce the plan effectively and to the
general public thirty days later emphasized the difference between the
failure of a state to enforce the plan and the violation of the plan by
polluting activities of any "person." If a state's failure to enforce were itself
a violation of the plan, only one notice, to the state, would be required. The
second notice must have been aimed at polluters who were thereby
warned that the federal government was assuming responsibility for
76.
77.
78.
79.
79a.

District of
42 U.S.C.
42 U.S.C.
District of

Columbia v. Train, 521 F.2d 971, 985-86 (1975).
§ 1857c-8(a)(1) (1970).
§ 1857c-8(a)(2) (1970).
Columbia v. Train, 521 F.2d 971, 985-986 (DC Cir. 1975).

Id.
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enforcement. 8o The court held that this provision treated state enforcement as voluntary and not as coerced by the threat of federal penalties. 81
All the above considerations caused the court to conclude that the
language in section 11 O(a)(1), that states "shall" submit implementation
plans, was directory and not mandatory.82 It also concluded that the
Administrator could not use his power to promulgate regulations to throw
the responsibility back on the states if they failed to accept it voluntarily.83 .
It is surprising that after making this analysis of the statute the court
decided that the Administrator's action requiring the states to legislate
should be treated differently from that requiring the states to enforce the
implementation plan. Nevertheless, the District of Columbia case stated
that such a distinction could be argued to exist, and the latter power,
though not supported by the Clean Air Act any more than the former, was
not expressly denied. 84 Furthermore, the legislative history, combined
with section 110(a)(2)(G),85 appeared to evidence the congressional
intent to require state inspection and testing of motor vehicles. 86
The court turned to the constitutional question regarding the Administrator's power to require state enforcement. It had been established that
air pollution affects interstate commerce. 87 The federal government,
therefore, had the power under the Commerce Clause to regulate all
sources of air pollution, including state-owned sources, whether those
sources stem from activities described as "proprietary" or "governmental. "88 This power also extended to sources such as highways which
cause air pollution indirectly by promoting polluting activities of others. 89
On this basis the court upheld portions of the implementation plan at
issue which required the District of Columbia and the petitioning states to
create exclusive bus lanes and purchase additional buses. 9o Both buses
and highways could be used to decrease the generation of pollution by
others, so the court labeled them indirect pollution sources. 91 The court
referred to the states' buses and highways as a "state-owned transportation system," and stated that federal control over it could be justified on the
80.
81.
82.
83.

'd. at 985.
'd.
'd. (construing 42 U.S.C. § 1857c-5(a)(1) (1970)).
'd.

84. 'd. at 988.
85. 42 U.S.C. § 1857c-5(a)(2)(G) (1970).
86. District of Columbia v. Train, 521 F.2d 971,987 (D.C. Cir. 1975).
87 'd. at 988.
88. 'd. (citing Maryland v. Wirtz, 392 U.S. 183 (1968)).
89. District of Columbia v. Train, 521 F.2d 971,989 (D.C. Cir. 1975).

90. 'd.
91. 'd.
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basis of United States v. California, which required a state-owned railroad
to conform to federal safety regulations. 92
However, the logic of labeling buses as sources of indirect pollution
and thus giving the bus-purchase requirement equal justification with the
requirement for creating exclusive bus lanes does not hold up under
examination. Since a state-owned highway causes other parties to drive
motor vehicles and pollute the air, it can easily be defined as a source of
indirect pollution, justifying the federal requirement that the state conform
to EPA regulations in controlling its use.
This analysis cannot apply to the bus-purchase requirement. A bus,
unlike the highway it runs on, does not cause pollution by others; its effect
is to produce pollution directly. By classifying buses with highways as
indirect pollution sources, the court allowed the EPA to require state
legislatures to appropriate money. This part of the decision is inconsistent
with the rest of the decision, which held that either the Clean Air Act orthe
Constitution prevented federal control over state legislative activites.
The regulations requiring the states to establish and administer
programs for motor vehicle inspection and maintenance and for retrofit of
certain classes of vehicles with antipollution devices were struck down.
The court held that, while the exclusive bus lane and bus-purchase
requirements were regulations of state activites, the retrofit and inspection
regulations ~ere aimed at controlling individuals who operated motor
vehicles. 93 The effect of the inspection and retrofit regulations was to use
the commerce power to force the states to regulate interstate
commerce. 94
This was an "impermissible encroachment on state sovereignty and
went beyond 'regulation' by the Congress."95 The court quoted Fry v.
United States as support for the proposition that the tenth amendment
"does have some substantive meaning." Federally compelled state
enforcement of the retrofit and inspection programs would run afoul of the
principle in this footnote that "Congress may not exercise power in a
fashion that impairs the States' integrity or their ability to function effectively in a federal system. "96
The court distinguished the holdings of Fry v. United States and
Maryland v. Wirtz from the instant case on the ground that a lesser degree
of federal interference in state functions was involved in the former two
cases. The Supreme Court had observed in Wirtz that the disputed statute
92. 'd. (analogizing from United States v. California. 297 U.S. 175 (1936)). The term "state"
will also be used to refer to the District of Columbia, since it was treated the same as the states.
93. 'd. at 990.
94 'd. at 992.

95. 'd.
96. 'd. at 993 (quoting Fry v. United States, 421 U.S. 542, 547 n. 7 (1975)).
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was not significantly intrusive,97 and in Fry the Court had declared that the
statute at issue in that case was even less intrusive.98 The District of
Columbia decision concluded that "[h]owever the Supreme Court ultimately determines to reconcile the formulation of the Tenth Amendment in
Fry with the federal commerce power, we have no doubt that the inspection and retrofit regulations involve 'drastic' intrusions on state
sovereignty. "99
The court's position on the meaning of the tenth amendment was that
it restricted the fashion in which the federal government could exercise the
commerce power, possibly preventing the use of a method involving a
drastic invasion of state sovereignty where a less intrusive one was
available, even though less efficient. 10o Although the Administrator had
chosen an efficient method of regulating pollution sources, this nation's
constitutional system requires that state participation be voluntary.101
If necessary, Congress could devise a system of rewards and
forfeitures in federal aid programs to induce the states to cooperate. 102
Also, negative controls, such as the requirement that a state refrain from
registering vehicles that do not conform to federal regulations and refuse
to allow them on its roads, are constitutionally valid. 103 Beyond the
permissible techniques listed here the EPA would be forced to assume
direct responsibility for enforcing regulations if the states did not want to
participate. 104 Both the Brown and Maryland cases also noted that the
federal government could still choose from numerous options to solve an
interstate problem which involved difficult federal-state relations.
The present attitude of the Supreme Court toward questions on
federalism has been revealed most recently in National League of Cities v.
Usery. 105 That case involved the attempt of Congress to press its luck to
the limit in extending the application of the Fair Labor Standards Act to
state employees. Amendments to this Act in 1974 applied its minimum
wage and maximum hour standards to almost all employees of states and
their political subdivisions. 106 This application was struck down on constitutional grounds in a 5-4 decision.
The majority opinion in this case continued a line of argument found in
97. 392 U.S. at 193-194.
98. 421 U.S. at 548 n. 7.
99. District of Columbia v. Train, 521 F.2d 971, 994 (D.C. Cir. 1975).

100.
101.
102.
103.
104.

'd.

'd.
'd. at 993 n. 26.
'd. at 991-992.

'd. at 994-995.
105. 96 S.C!. 2465 (1976).
106. 29 U.S.C. §§ 203(d), 203(s)(5), 203(x)(Supp.IV 1974). Cf. 29 U.S.C. §213(a)(1) (Supp.
IV 1974) Bod 29 U.S.C. § 203(e)(2)(C) (Supp. IV 1974) (exemptions from Act's coverage).
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the dissents of Maryland v. Wirtz and Fry v. United States. In Maryland,
Justice Douglas dissented in an opinion joined by Justice Stewart. Justice
Douglas asserted that the decision should have turned on the threat of the
federal law to overwhelm state fiscal policy by imposing federal controls
on wage structures. 107 He rejected the previous commerce power cases
as precedents for Wirtz on the ground that they did not pose the same
threat to the states' fiscal policy and autonomy in regulating health and
education. 1oB
Justice Douglas noted the wide reach of the commerce power based
on such cases as Wickard v. Filburn 109 and Katzenbach v. McClung,110
and then issued a warning:
Yet state government itself is an "enterprise" with a very substantial
effect on interstate commerce. . . . If constitutional principles of federalism raise no limits to the commerce power where regulation of state
activities are concerned, could Congress compel the States to build super
highways criss-crossing their territory in order to accommodate interstate
vehicles. . .? Could the Congress virtually draw up each State's budget to
avoid "disruptive effect[s) ... on commercial intercourse?"111

Justice Douglas advocated using New York v. United States, 112 as a
guide to decision. 113 He quoted the opinion of Chief Justice Stone in that
case that "the National Government may not 'interfere unduly with the
State's performance of its sovereign functions of government,' " and
Justice Frankfurter's statement that a constitutional line should be drawn
between the state as a government and the state as trader.114
Justice Rehnquist, dissenting in Fry v. United States, continued and
expanded the arguments of Justice Douglas in Wirtz. Although his was a
lone dissent in that case, a year later he wrote much the same opinion for
the majority in National League of Cities v. Usery,115
In National League of Cities, the Supreme Court held that the plenary
power of Congress to regulate activities affecting interstate commerce
cannot be exercised "in a fashion that impairs the States' integrity or their
ability to function effectively in a federal system . . . . "116 This is so
107. Maryland v. Wirtz, 392 U.S. 183, 201-203 (1968).
108. Id. at 203-204.
109 317 U.S. 111 (1942).
110. 379 U.S. 294, 299-300 (1964).
111. Maryland v. Wirtz, 392 U.S. 183,204-205 (1968).
112. 326 U.S. 572 (1946).
113 Maryland v. Wirtz, 392 U.S. 183,205 (1968) (dissenting opinion).
114. Id.
115. 96 S.C!. 2465 (1976).
116. National League of Cities v. Usery, 96 S.Ct. 2465, 2470 (1976) (quoting Fry v. UnitHd
States, 421 U.S. 542, 548 n. 7 (1975)).
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because state governments have aspects of sovereignty reserved to
them which Congress may not impair even when it acts from an affirmative
grant of authority. 117 Whether any given state choices are thus protected
from congressional infringement depends upon their status as "functions
essential to separate and independent existence."118
In the instant case, the Court concluded that the federal law had
thrust itself unconstitutionally into sovereign state decisions. The statute
would likely impose additional costs on states which then might have to
cut back on important programs. 119 Furthermore, a state might want to hire
part-time or summer employees without the normal training requirement at
wages below the federal minimum.12o Although the precise effects of the
Fair Labor Standards Amendments formed a matter of controversy,
"particularized assessments of actual impact" were not necessary to the
decision. It was enough that employer-employee relationships in activities
traditionally pursued by state governments would be altered significantly
by the federal law. 121
The Court overruled Maryland v. Wirtz.122 United States v. Frywas not
overruled but was viewed separately from Wirtz primarily on the ground
that an economic emergency existed at the time that the law in controversy was passed and national action was required to deal with it. 123
The Court also favored the general wage freeze in Fry over the minimum
wage and maximum hour law in Wirtz. The former, the Court held,
"displaced no state choices as to how governmental operations should be
structured nor did it force the States to remake such choices themselves.
Instead, it merely required that the wage scales and employment relationships which the States themselves had chosen be maintained during the
period of the emergency."124
The Court refused to overrule a number of other cases that had
supported an extensive reach for the commerce power, and it even
reaffirmed its adherence to the holding of United States v. California. 125
However, the Court described as "simply wrong" a phrase in the California opinion that "[t]he state can no more deny [the plenary power to
regulate commerce] if its exercise has been authorized by Congress than
can an individual."126
117.
118.
119.
120.
121.
122.
123.
124.
125.
126.

Id. at 2471.
Id.
Id.at2471-72.
Id. at 2472.
Id. at 2474
Id. at 2475.
Id. at 2474.
Id. at 2474-2475.
Id. at 2475 n. 18 (discussing United States v. California. 297 U.S. 175 (1936)).
Id. at 2475 (quoting United States v. California. 297 U.S. 175. 183-185 (1936)).
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Justice Blackmun cast the swing vote in this 5-4 decision. In his short
concurring opinion, he stated,
. I may misinterpret the Court's opinion, but it seems to me that it adopts
a balancing approach, and does not outlaw federal power in such areas as
environmental protection, where the federal interest is demonstrably greater and where state facility compliance with imposed federal standards
would be essential. . . . With this understanding on my part of the Court's
opinion, I join it.127 (Emphasis added.)

The dissenters in this case made crystal clear their opinion that there
could be no state interest asserted to limit the exercise of the commerce
power,128 so Justice Blackmun's position on this question will probably be
decisive. Although he mentions environmental protection as a specific
example of an area of dominant federal interest, the italicized phrase may
be an important clue to his intent as to the permissible use of federal power
here. It is logical to read Justice Blackmun's comment to mean that, unlike
the situation in the Usery case, where Congress's attempt to regulate state
activities affecting interstate commerce was struck down on the ground
that state sovereignty overbalanced the federal interest, in the environmental protection area the federal government would have sufficient
interest to regulate pollution even where state facilities were involved.
The question' remains whether Justice Blackman would weight the
federal interest in environmental protection so heavily as to include state
legislative and administrative machinery among the "state facilities"
whose compliance with federal regulations could be enforced. It is the
conclusion of this paper that he would vote to strike down the regulations
of the EPA which were at issue in the Clean Air Act cases. Such a decision
would not prevent the EPA from exercising the full power needed to
regulate all sources of pollution; it would simply preclude sacrificing
essential aspects of state sovereignty to efficiency in controlling polluters.
If a majority of the Court is now prepared to require an exercise of
federal power under the Commerce Clause to yield to certain essential
aspects of state sovereignty, it seems likely that the Supreme Court will
either affirm the statutory constructions of the Fourth and Ninth Circuits, or
establish a new constitutional landmark in state-federal relations.
Arlan Gerald Wine
127. Id. at 2476 (emphasis added).
128. National League of Cities v. Usery, 96 S.Ct. 2465, 2477 (1976) (dissenting opinion by
Justices Brennan, joined by Justice White and Marshall. Justice Stevens dissented, at 2488.).
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HAROLD S. SHERTZ ESSAY AWARD CONTEST
The Film, Air and Package Carriers Conference of the American Trucking Association in
conjunction with the Motor Carrier Lawyers Association in an endeavor to encourage interest
within the legal education community in the field of transportation, annually hold the Harold S.
Shertz Essay Award Contest. The contest title was selected to honor Harold S. Shertz, Esq. of the
Philadelphia, Pennsylvania Bar for his long service to the transportation industry and to the legal
profession.
Submission of manuscripts must be in conformance with the competition's rules as follows:

1.

Eligibility:
The contest is open to any law student of a school in the United States or Canada other than
student members of the staff of the Transportation Law Journal. An essay may be written in
collaboration only with another student provided there is full disclosure.
2.

Subject Matter:
A contestant may write on any area of transportation law.

3.

Determination of Award:
Essays will be judged on timeliness of the subject, practicality, originality, quality of
research, and clarity of style. The Editor-in-Chief and Board of Governors of the Transportation
Law Journal shall act as judges. In the discretion of the judges, no prize may be awarded. The
decision of the judges shall be final.
4.

Prizes:
A prize of $250.00 will be paid and the winning essay will be published in the Transportation
Law Journal.

5.

Right of Publication:
Each contestant is required to assign to the Transportation Law Journal all right, title, and
inerest in the essay submitted, and shall certify that the essay is an original work and has not had
prior publication. Papers written as part of a contestant's law studies are eligible provided first
publication rights are assigned to the Transportation Law Journal.
6.

Formal Requirements:
Essays must be submitted in English and be typewritten (double space) on 8W'x 11" paper
with 1" margins. Footnotes shall be typed separately and all citations must conform to the Harvard
Law Review citation booklet (12th Edition) or·other uniform law journal style. The essay shall be
limited to 40 pages including text and footnotes.
7.

Submission Requirements:
Three copies of essay entries should be enclosed in a plain envelope and sealed.
Contestant's name should not appear on either the envelope or the essay. The envelope
containing the essay should be placed in another envelope with a letter giving the name and
address of the contestant and stating that the article is submitted for the contestant and that the
author has read and agrees to be bound by the Rules of the contest. Enclosed with this letter must
be the certification set forth in Rule 5 above and a brief biographical sketch of the contestant.
8.

Closing Date:
Papers must be received by March 15, 1977. The winner will be announced by June 1, 1977.

All correspondence, including the submittal of entries, and questions should be directed to
the Editor-in-Chief, The Transportation Law Journal, University of Denver College ot"Law, 200
West 14th Avenue, Denver, Colorado 80204.
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Airport Noise Regulation: Burbank, Aaron,
and Air Transport*

MARY LEE WARREN**

"The aircraft and its noise are indivisible . . . . "1
Noise has been an unfortunate by-product of air transportation since
its earliest days. One can humorously imagine an assistant on the sands at
Kitty Hawk in 1903 with fingers poked in his ears screeching to be heard
above the racket of a flimsy propeller. The growth of the air-transport
industry and the development of subsonic and supersonic jetcraft have
deafeningly increased and compounded aircraft noise. Large urban
airports have so concentrated that noise as to threaten public health and
environmental balance within a wide radius of the airport.
Attempts to abate the noise at airports have been halting and
generally ineffective. One reason for this failure has been the legal
uncertainty concerning whether the federal, as opposed to state and
local, government has the power to control airport noise. This article will
review three court challenges of California airport noise regulation and
fiscal responsibility, as well as the lack of federal agency initiative, in an
attempt to ascertain where that control now rests.
• 1975 winner of the Harold S. Shertz Essay Award Contest, subsequently published in 5
ENVIRONMENTAL AFFAIRS 97. Reprinted with permission of ENVIRONMENTAL AFFAIRS.
•• Third year student, Boston College Law School; Editor-in-Chief, ENVIRONMENTAL AFFAIRS;
A.B., Mount Holyoke College, 1964.
1. American Airlines, Inc. v. Town of Hempstead, 272 F.Supp 226,230 (E.D.N.Y. 1967),
aft'd, 398 F.2d 369 (2d Cir. 1968), cert. denied, 393 U.S. 1017 (1969).

403

HeinOnline -- 8 Transp. L.J. 403 1976

404

Transportation Law Journal

[Vol. 8

The first of these cases is City of Burbank v. Lockheed Air Terminal,
Inc. ,2 in which the United States Supreme Court struck down a municipal
ordinance enacted to abate local airport noise and declared that the
Federal Aviation Act of 1958,3 the Noise Abatement Amendments of
1968,4 and the Noise Control Act of 19725 together established an
instance of federal preemption over "airspace management."6 Burbank,
however, was not a definitive resolution of the allocation of the power to
control noise. The rationale was founded on ambiguous legislative history
and the holding provided a massive exemption for possible local control
where framed as proprietary, rather than police power, restrictions.
Next, Aaron v. City of Los Angeles7 struck a financial blow to municipal proprietors of airports which had not been foreseen after Burbank. The
shift of control of noise from traditionally local to federal government
regulation should logically be accompanied by a parallel shift to the
federal government of fiscal liability for damages caused by noise pollution. a Aaron, however, held that the fiscal liability continued with the local
government and consequently further defined the Burbank proprietary
exceptior:1.
Considering the proprietary control exception of Burbank and the
consequent fiscal liability of Aaron, as well as the continuing lack of
federal regulation or enforcement of airport noise control, a three-judge
federal district court recently held in Air Transport Association of America
v. Crotti 9 that certain state suggestions for local airport owner-operator
regulation of noise were not per se invalid. The opinion expressly withheld
final decision on the yet to be applied regulations, but it marked the first
positive affirmation of local control of airport noise after Burbank.

I.

FEDERAL PREEMPTION OF AIRSPACE MANAGEMENT: CITY OF
BURBANK V. LOCKHEED AIR TERMINAL, INC.

In 1970 the Burbank City Council enacted a curfew ordinance which
made unlawful jet take-offs from Hollywood-Burbank Airport between 11
2. 411 U.S. 624 (1973) [hereinafter cited as Burbank.]
3. 49 U.S.C. § 1301 et seq. (1970).
4. 49 U.S.C. § 1431 (1970), as amended, (Supp. III, 1973).
5. 42 U.S.C. § 4901 et seq. (Supp. III, 1973) and 49 U.S.C. § 1431 (Supp. III, 1973).
6. City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624,627 (1973).
7. 40 Cal App. 3d 471,115 Cal Rptr. 162 (CI. App. 1974), cert. denied, 419 U.S. 1122
(1975) (hereinafter cited as Aaron].
8. EPA TO SENATE COMM. ON PUB. WORKS, 93dCong., 1stSess., REPORTONAIRCRAFT-AIRPOFH
NOISE 56-62 (Comm. Print 1973) and W. LAKE, Noise: Emerging Federal Control in FEDERAL
ENVIRONMENTAL LAw 1150 (Environmental Law Institute, 1974); Note, Federal Regulation of Aircraft
Noise Under Federal Aviation Act, 15 B.C. IND. & COM. L. REV. 848 (1974); Note, Aircraft Noise
Abatement: Is There Room for Local Regulation? 60 CORNELL L. REV. 269 (1975).
9. 389 F. Supp. 58 (N.D. Cal. 1975) [hereinafter cited as Air Transport].
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p.m. and 7 a.m. 10 Airport noise had been widely recognized as most
annoying during these nighttime hours,11 and the curfew was expressed
as an exercise of the city's police power to protect and preserve the public
health. In fact, only one flight per week-an intrastate flight Sunday nights
at 11 :30 p.m.-was affected. Although the municipal restriction was
framed cautiously in terms of airport and not air flight control, both airport
and aircraft operators could be held responsible for violations.
The airport owner and the affected airline challenged the constitutional validity of the city's curfew in federal district court. 12 The court found
the ordinance unconstitutional under the Supremacy and Commerce
Clauses of the United States Constitution. 13 On appeal the Ninth Circuit
Court of Appeals affirmed under the Supremacy Clause on grounds of
federal preemption and conflict. 14 On final appeal, the United States
Supreme Court affirmed on grounds of preemption alone. 15 The Federal
Aviation Act of 1958,16 the Noise Abatement Amendments of 1968,17 and
the Noise Control Act of 1972 18 were' cited as evidencing "complete and
exclusive" federal sovereignty "airspace management. "19
The Supreme Court holding had been foreshadowed by a series of
federal and state court cases. In Allegheny Airlines, Inc. v. Village of
Cedarhurst,20 a local ordinance setting minimum altitude overflights for
aircraft using nearby John F. Kennedy Airport in New York was held invalid
by the Second Circuit Court of Appeals, which found that the area of
navigable airspace had been federally preempted to the exclusion of
other regulation. In Lorna Portal Civic Club v. American Airlines, Inc.,21 an
injunction sought by a group of property owners to eliminate certain flights
at a neighboring airport was denied. The California Supreme Court relied
10. Burbank. Cal., Municipal Code § 20-32.1 (1970). The ordinance allowed an exception
from the curfew restriction for emergency flights authorized by the Burbank police.
11. For a survey of noise pollution health studies see Comment, Toward the Comprehensive Abatement of Noise Pollution: Recent Federal and New York City Noise Control Legislation, 4
ECOL. L.O. 109, 110-14 (1974).
12. The Air Transport Association, whose membership includes all nationally certified
carriers, intervened as a plaintiff. The Federal Aviation Administration filed an amicus brief in
support of the plaintiff and the State of California filed an amicus brief in support of the defendant
municipality.
13. 318 F. Supp. 914 (C.D. Cal. 1970). U.S. CONST. art. VI, cI. 2 (Supremacy Clause). U.S.
CONST. art. I, § 8, cl. 3 (Commerce Clause).
14. 457 F2d 667 (9th Cir. 1972).
15. 411 U.S. 624 (1973), (Douglas, J., writing for a 5 member majority).
16. 49 U.S.C. § 1301 et seq. (1970).
17. 49 U.S.C. § 1431 (1970), as amended, (Supp. III, 1973).
18. 42 U.S.C. § 4901 et seq. (Supp. III, 1973) and 49 U.S.C. § 1431 (Supp. III, 1973),
amending 49 U.S.C. § 1431 (1970).
19. City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 626-27 (1973).
20, 238 F.2d 812 (2d Cir. 1956).
21. 61 Cal. 2d 582, 394 P.2d 548, 39 Cal. Rptr. 708 (1964).
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on Cedarhurst but narrowed its theory of invalidity from preemption to
specific conflict with federal regulation of aviation. In American Airlines,
Inc. v. Town of Hempstead,22 a town's "unnecessary noise" ordinance
was held invalid, again by the Second Circuit, as a thinly veiled attempt to
impermissibly regulate aircraft flight in conflict with Federal AViation
Agency landing and take-off regulations for Kennedy Airport. 23 The court
relied on Lorna for the theory of specific conflict, although it indicated
broader preemption might have also been found. More recently, in an
advisory opinion,24 the Massachusetts Supreme Judicial Court cautioned
the state legislature that a proposed enactment banning supersonic
transports from landing in the Commonwealth would be an unconstitutional encroachment in the federally preempted area of aircraft flight. The
court added parenthetically that some limited regulations might be permissible when the state or local agency was acting as airport proprietor.
Not all local ordinances regulating airport or air flight management to
control noise, however, had been invalidated. In some cases, a federal
preemption was not found. In such cases, if the local regulation was
reasonable and it did not conflict with any existing federal law, rule, or
regulation, it was allowed to stand. For example, in Stagg v. Municipal
Court,25 the enactment of a night curfew at the Santa Monica Municipal
Airport was held by the California Court of Appeals to be a valid exercise of
the city's police power which was not in conflict with any state or federal
legislation. And in Port of New York Authority v. Eastern Air Lines, Inc.,26
the federal district court held that the metropolitan authority's scheme of
preferential runway use to abate jet aircraft noise at La Guardia Airport
was reasonable and did not infringe upon a federally preempted area of
regulation. 27
Given this background, Burbank appeared to settle the uncertainties
of local jurisdiction to control airport noise pollution. The Supreme Court
22. 398 F.2d 369 (2d Cir. 1968), cert. denied, 393 U.S. 1017 (1969)
23. The District Court below had declared:
The aircraft and its noise are indivisible; the noise of the aircraft extends outward from it
with the same inseparability as its wings and tail assembly; to exclude the aircraft noise
hom the Town is to exclude the aircraft; to set a ground level decibel limit for the aircraft
is directly to exclude it from the lower air that it cannot use without exceeding the decibel
limit. ... In a word, the Ordinance does not forbid noise except by forbidding fights
and it is, therefore, the legal equivalent of the invalid Cedarhurst Ordinance.
272 F. Supp. 226, 230 (ED. NY 1967).
24. Opinion of the Justices, 359 Mass. 778, 271 N.E.2d 354 (1971).
25. 2 Cal. App. 3d 318, 82 Cal. Rptr. 578 (Ct App. 1969).
26. 259 F. Supp. 745 (ED.NY 1966).
27. Other examples include Aircraft Owners & Pilots Ass'n v. Port Authority, 305 F. Supp. 93
(ED N.Y. 1969); Williams v. Superior Court, 108 Ariz. 154,494 P.2d 26 (1972); and Parachutes,
Inc. v. Township of Lakewood, 121 N.J. Super. 48, 296 A.2d 71 (Super. Ct. 1972), certification
denied, 62 N.J. 331 (1973).
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found a federal preemption of "airspace management." The Federal
Aviation Act of 1958 was held to have established "complete and exclusive national sovereignty"28 of the airspace of the United States. 29 This
federal primacy, the Court believed, was emphatically ratified by the
Noise Control Act of 1972, which had been passed since the lower court
rulings in Burbank: "That Act reaffirms and reinforces the conclusion that
FAA, now in conjunction with EPA, has full control over aircraft noise,
preempting state and local control."30

A.

THE PREEMPTION FINDING

The Court initially recognized that no express language of preemption could be found in the Noise Control Act and that a strong presumption
existed that the control of noise, which had traditionally been exercised
within the powers of states, would remain with the states. 31 The Supreme
Court, in Rice v. Santa Fe Elevator Corp., 32 however, had stated that when
Congressional intent was manifest and clear, evidenced by the pervasiveness of federal regulation in the area, this presumption could be overcome
and preemption could be found. 33 The Burbank Court illustrated the
pervasiveness of federal regulation of air traffic by quoting from Justice
Jackson's concurrence in Northwest Airlines, Inc. v. Minnesota:
Federal control is intensive and exclusive. Planes do not wander about in
the sky like vagrant clouds. They move only by federal permission, subject
to federal inspection, in the hands of federally certified personnel and under
an intricate system of federal commands. The moment a ship taxis onto a
runway it is caught up in an elaborate and detailed system of controls. 34

The Court recounted a legislative history of the 1968 Noise Abatement Amendments to the Federal Aviation Act and the Noise Control Act of
28. City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 626-27 (1973).
29. 49 U.S.C. § 1508 (1970) Airspace which was termed "navigable" by the Federal
Aviation Act included airport approach and take-off paths, 49 U.S.CA § 1301 (26) (Supp. 1975).
30 411 U.S. 624, 633 (1973).
31. Id. This presumption against preemption of a power traditionally held by the states was
declared by the Court in San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 243 (1959) to
be basic to a form of government founded on a concept of Federalism.
32 311 U.S. 218 (1947).
33. Id. at 230. The "clear and manifest purpose of Congress" could be shown by: 1) the
pervasiveness of the federal regulatory scheme, 2) the dominance of federal interest in the area,
3) the objectives of the federal law which imply a uniform system of regulation, and 4) the
objectives of the federal law which preclude state or local inconsistencies. These four instances
broadened the traditional preemption rule which had been declared in Cooley v. Board of
Wardens, 53 U.S. (12 How.) 143, 152 (1851). The Cooley rule states that the "nature" of the area
of regulation is determinative. If the area admits to only one source of control, preemption may be
inferred, but if similar controls can be exercised by various levels of government, preemption may
not be found unless explicitly stated in the regulatory legislation.
34. 322 U.S. 292, 303 (1944), quoted in City of Burbank v. Lockheed Air Terminal, Inc., 411
U.S. 624, 633-34 (1973).
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1972 to evidence pervasiveness and resultant Congressional intent to
preempt state and local government police power controls. Included were
portions of a written opinion of the Secretary of Transportation about the
1968 Amendments,35 the unenacted Senate version of the 1972 Act,36
arguments from the floor of Congress urging enactment,37 and a statement of the President at the signing of the bil1. 38
Despite the recital of legislative history, the Supreme Court in fact
appeared to rely on actual agency behavior and practical functioning to
evince the "clear and manifest" purpose of Congress to preempt the area.
The Court announced that the procedures under the 1972 Act were
already well under way, noting certain regulations which had already
been promulgated and Federal Aviation Agency (FAA) notices that others
were soon to be issued. 39 Practical functioning of aircraft control under the
Federal Aviation Act further explained the preemption requirement:
The Federal Aviation Act requires a delicate balance between safety and
efficiency 49 U.S.C. § 1348(a), and the protection of persons on the ground.
49 U.s.C. § 1348(c) . . . . The interdependence of these factors requires a
uniform and exclusive system of federal regulation if the congressional
objectives underlying the Federal Aviation Act are to be fulfilied 40

The Supreme Court chose to rely on the broad constitutional ground
of federal preemption and not the narrower or more explicit grounds of
direct conflict with federal law41 or undue burden on interstate commerce. 42 Even though Commerce Clause implications were introduced in
35. Hearings on S. 707 and HR 3400 Before the Subcomm. on Aviation of the Senate
Comm. on Interstate and Foreign Commerce, 90th Cong., 2d Sess. 62 (1968).
36. S. REP. No. 1353, 90th Cong., 2d Sess. 6 (1968)
37. 118 CONGo REC. 37083 (1972) (remarks of Representative Staggers) and 118 CONGo
REC. 37317 (1972) (remarks of Senator Tunney).
38. 8 WEEKLY CaMP PRES. Docs. 1583 (1972).
39. The FAA issued a series of advance notices of proposed rulemaking which were to
require entire fleet compliance with 14 C.F.R. § 36 et seq. (1975) (FAR 36) aircraft noise levels by
July, 1978 in 35 Fed. Reg. 16980 (1970), in 38 Fed. Reg. 2769 (1973), and, after Burbank, supra,
note 2, in 39 Fed. Reg. 11302 (1974). None of these proposed regulations has, in fact, been
promulgated.
40. City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 638-39 (1973).
41. E.g., [sic] Askew v. American Waterways Operators, Inc., 411 U.S. 325 (1973) (which
allowed state regulation of sea-to-shore oil spill pollution unless a clear conflict with federal water
quality legislation could be shown): Florida Lime & Avocado Growers, Inc. V. Paul, 373 U.S. 132
(1963) (which limited review to actual rather than hypothetical state conflicts with federal
agricultural standards): and Huron Portland Cement CO. V. City of Detroit, 362 U.S. 440 (1960)
(which held a city air pollution ordinance sanctioning ship smoke stack emissions valid because
it did not directly conflict with the federal navigation licensing scheme).
42. E.g .. Bibb v. Navajo Freight Lines, Inc .. 359 U.S. 520 (1959) (which invalidated a state
statute requiring a peculiar type of. mudguard on trucks using state highways as unduly
burdensome on interstate commerce): Southern Pacific CO. V. Arizona ex rei. Sullivan, 325 U.S.
761 (1945) (which struck down a state law limiting train length as obstructive to the free flow of
interstate commerce): and South Carolina State Highway Dep't v; Barnwell Bros., 303 U.S. 177
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a suggestion that the Burbank ordinance and similar ordinances of other
municipalities would "fractionalize" any regulatory scheme and thus
"severely limit the flexibility of the FAA in controlling air traffic flow . . . . "43
The Court's ground for invalidation was solely the existence of a federal
·preemption.
The finding of preemption continued a trend of Supreme Court
decisions and represented a particular kind of judiciallawmaking. 44 When
the Court determines Congress intended by its legislation complete and
exclusive federal regulation of a particular field, preemption, based on the
Supremacy Clause, is declared. 45 The Court's review is limited to flat
determinations of intent evidenced in legislative language, history, or
administrative behavior. There is no delicate balancing of burdens and
interests as in Commerce Clause cases. 46 There is no factual finding of
"direct and positive" inconsistency of state law with federal law as in
conflict cases. 47
A finding of preemption tends to be a perfunctory constitutional
decision. It is analogous to the Court's practice of deciding a case on
other than constitutional grounds if at all possible. 48 Thus, preemption
allows the Court to postpone decisions on what might be difficult or close
questions of law. In Burbank, for example, tenuous Commerce Clause
implications of local regulation of aircraft have been cautiously deferred
by the preemption finding. Tactically, preemption puts Congress on
notice that a certain area will be exclusively federally regulated unless it
acts to amend the questionable legislation which had been reviewed by
the Court. Thus, Congress, and not the Court, is in the pOSition of
invalidating state or local law, and criticisms of judicial legislating are
neatly parried.
(1938) (which allowed state regulation of the width of trucks using its highways as not unduly
restrictive of interstate commerce).
43. City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 639 (1973). Rehnquist, J.,
writing in dissent abruptly dismissed any question of undue burden on interstate commerce by
first stressing that commerce clause implications should be considered case-by-case and not by
illusive hypotheticals and by then noting that only one flight per week was affected in this
instance. 411 U.S. 624, 654 (1973).
44. For a general discussion of this trend see Hirsch, Toward a New View of Federal
Preemption, 1972 U. ILL. L.F. 515; Note, Pre-Emption as a Preferential Ground: A New Canon of
Construction, 12 STAN. L REV. 208 (1959).
45. U.S. CONST. art. VI, cl. 2 reads: "This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof ... shall be the supreme Law of the Land.
46. Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520 (1959); Southern Pacific Co. v. Arizona
ex rei. Sullivan, 325 U.S. 761 (1945).
47. Askew v. American Waterways Operators, Inc., 411 U.S. 325 (1973); Kelly v. Washington ex rei. Foss Co., 302 U.S. 1, 10 (1937).
48. Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 346 (1936) (concurring
opinion); Burton v. United States, 196 U.S. 283, 295 (19Q5).
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Unlike a finding of direct conflict which is narrow and factual, a finding
of preemption is broad and presumptive. Consequently, it may present
certain disadvantages or dangers. Only limited federal regulation of a
particular area may exist, and many opportunities for nonconflicting or
even reinforcing state and local regulations may be offered. These
opportunities remain open if the court finds only conflict, but they are
abruptly foreclosed if it finds preemption. In the case of preemption, until
federal regulations are promulgated or until Congress amends the original
legislation, there may be an absence of rules, standards, and enforcement in an area now immunized from state and local control. The result is
confusion and uncertainty, at best. The developments since Burbanktend
to confirm the dangers of choosing preemption as grounds for
invalidation.
B.

THE "FLAWS" OF THE BURBANK DECISION

Two major flaws in the reasoning of the Burbank decision have
become increasingly apparent since its pronouncement in 1973 by the
Supreme Court: (1) the stated reliance on legislative history as the basis
for a preemption finding and (2) the stated limited applicability of the
decision to municipalities (or state government agencies) in their exercise
of police power over local airports to control noise.
The legislative history cited by the majority of the Court was ambiguous and failed to establish a solid and clear Congressional intent and
purpose. 49 For each cite offered, Justice Rehnquist, dissenting, countered with authority that the Congressional intent was not to disturb the
existing federal, state, and local governments balance of power.50 The
majority's evidence of preemptive intent was particularly weak given the
established standard that such intent has to be strong and persuasive in
order to overcome the historic presumption of the validity of state and local
police power regulations. 51
49. E.g., the use of statements by Senator Tunney and Representative Staggers to
establish Congressional intent. Supra, note 37. Statements made from the floor of Congress
generally are not viewed as reliable indicators of intent and are often discounted as mere
grandstanding. City of Burbank v. Lockheed Air Terminal, Inc, 411 U.S. 624, 642 n.1 (1973)
(disq,enting opinion).
50. Cited authority included inter alia: statements of Congressional intent in H.R. REP. No.
842, 92d Cong., 2d Sess. 8 (1972) and S. REP. No. 1160, 92d Cong., 2d Sess. 10-11 (1972) that .
the Noise Control Act of 1972 was not to alter existing federal, state and local regulatory powers;
statements by the sponsor of the Federal Aviation Act of 1958 in Hearings on S. 3880 Before a
Subcomm. of the Sen. Comm. on Interstate and Foreign Commerce, 85th Cong., 2d Sess. 279
(1958); and statements made in support of the 1968 Noise Abatement Amendments in H.R. REP.
No. 1463, 90th Cong., 2d Sess. 4 (1968) and in S. REP. No. 1353, 90th Cong., 2d Sess. 2-3, 6-7
(1968). City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 641-50 (1973) (dissenting
opinion).
51. San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 243 (1959).
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The applicability of Burbank was limited in the often cited note 14 to a
municipality's exercise of its police power to control local airport noise.
The decision expressly does not concern a municipality's exercise of its
proprietary rights as owner and operator of the airport. 52 In fact, the
Hollywood-Burbank Airport is an anomaly; it is the only major national
airport which is privately owned. But the holding of Burbank does not
singly apply to that airport. It would also be determinative in those
instances of one municipality's attempt to control noise at a neighboring
municipality's airport. 53 There have been a few attempts to exercise such
police powers subsequent to Burbank. 54 Yet in most cases the municipality or other governmental unit is the owner and operator of the local ai rport
and therefore is not expressly prevented by Burbank from exercising its
proprietary rights by regulating noise levels.
If the great bulk of airport noise cases are not to be affected, however,
the rationale of Burbank is defeated. Basic to the Burbank holding is "[t]he
interdependence of [safety, efficiency and the protection of persons on
the ground which] requires a uniform and exclusive system of federal
regulation. . . ."55 If this requirement of uniformity exists, it should make
no difference whether the local regulation is based on the state's police
power or the owner's proprietary power.56
The dichotomy creates a senseless contradiction unless it may be
viewed as a restriction on a kind of action rather than on a category of
52. City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624,635 n.14 (1973). The note
includes an excerpt from a letter of the Sec'y of Transportation which appears in full in Hearings
on S. 707 and H.R. 3400 Before theSubcomm. on A viation of the Senate Comm. on Interstate and
Foreign Commerce, 90th Cong., 2d Sess. 62 (1968):
[T]he proposed legislation [Noise Abatement Amendments of 1968] will not affect the
rights of a state or local public agency, as the proprietor of an airport.
and the Court's own explication:
[W]e are concerned here not with an ordinance imposed by the City of Burbank as
"proprietor" of the airport, but with the exercise of police power.
. We do not
consider here what limits, if any, apply to a municipality as a proprietor.
53. City of Burbq.nk v. Lockheed Air Terminal, Inc., 411 U.S. 624, 635-36 n.14 (1973). E.g.,
American Airlines, Inc. v. Town of Hempstead, 398 F.2d 369 (2d Cir. 1968), cert. denied, 393 U.S.
1017 (1969). The Court illustrated an extreme of this circumstance with the example of
Cincinnati's airport which is located not merely in another city but in another state, Kentucky.
54. The following cases relied on the Burbank-declared federal preemption to invalidate
one community's attempt to control the noise of another community's airport: Village of Bensenville v. City of Chicago, 16 III. App. 3d 733, 306 N.E.2d 562 (1973) (denied an attempt by a group
of contiguous municipalities to prevent increased noise pollution incumbent with the proposed
expansion of O'Hare Int'l Airport); Township of Hanover v. Town of Morristown, 135 N.J. Super.
529,343 A.2d 792~Super. Ct. 1975) (vacated a prior decision to enjoin certain jet flights at a
town's airport which had been sought by the neighboring townShip).
55. City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 639 (1973).
56. Also consider that the Supreme Court does not note probable jurisdiction to hear a case
unless an issue with general impact or national significance is presented. Yet if the extreme
limitation.of note 14 is taken literally, Burbank becomes a decision of nearly unique application.
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airport ownership. A municipality which owns and operates an airport, in
effect, may play two roles in the control of noise pollution. One role is
manifested in the exercise of its police power to protect the local citizenry,
by such techniques as setting altitude minimums and prescribing stringent take-off and touchdown operational procedures. 57 The other
approach involves the exercise of the municipality's fundamental proprietary rights in terms of land and facilities use, equivalent to those of any
individual or corporation, such as terminal and facilities leasing, take-off
and landing fee levies and expansion and development plans.
The municipality's police power flows from the Tenth Amendment and
from the local government's equivalent of a constitution, perhaps a city charter or incorporation document. 56 This power is exercised to protect and
preserve the public health, welfare, and safety and is often enforced and
sanctioned by criminal action. On the other hand, the municipality's
proprietary power generally does not have a legislative base but is "a
common-law right which inheres to the owner and operator of the land."59
Proprietary restrictions are exercised to protect and benefit the owner and
are enforced through civil proceedings.
The nature of control of noise through the municipality's police power
flight restrictions, and notthrough proprietary leasing or contracting, is the
legislative area which can". . . admit only of one uniform system, or plan
of regulation ... " in the terms of the traditional preemption rule. 60 This
type of control is to be provided solely by the FAA and EPA and is thus
federally preempted.
Even this conciliatory reading of the Burbank rationale with its exceptional limitation prompts more questions than it answers. What are the
contours and limits of these two roles of a local government? Don't they
often overlap?61 Between the FAA and the municipal proprietor of an
airport, who is to control and who is to enforce which noise restrictions?
And finally, who is to bear the responsibility for non-control and
non-enforcement?
57. For a general discussion of operational techniques to abate airport noise, see Comment, Port Noise Complaint. 6 HARv. Clv. RIGHTs-Civ. lis. L. REV. 61 (1970).
58. State v. Whitaker, 228 N.C. 352, 359, 45 S.E.2d 860, 865 (1947), aft'd. 335 U.S. 525
(1949).
59. Testimony of S. Goldstein of the Port of New York Authority in Hearings Pursuantto H.R.
Res. 420 Before Subcomm. on the Study of Airport Noise of the House Comm. on Interstate and
Foreign Commerce, 87th Cong., 2d Sess. 657 (1962). See also Port of New York Authority v.
Eastern Air Lines, Inc., 259 F. Supp. 745, 750 (E.D.N.Y. 1966) for statement of airport owner's
right to enforce restrictive covenant of airport-airline lease to require preferential runway use to
reduce noise.
60. Cooley v. Board of Wardens, 53 U.S. (12 How.) 143, 152 (1851).
61. E.g., preferential runway systems which limit populated area overflights, number and
frequency of fleet landings, and take-off restrictions.
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In Burbank a general rule was stated: local police power attempts to
control airport noise were invalid because the area of airspace management had been federally preempted. But the precision of the rule's
dimensions and the nuances of its possible implications were far from
clear.
II.

INVERSE CONDEMNATION: AARON

v.

CITY OF

Los

ANGELES

Local government police power legislation is not the only means
available to attempt to abate airport noise pollution. Private individuals
can seek property damage recoveries from the airport owner-operator
and thus may spur other local attempts to lower noise levels to avoid future
liability. In January, 1975, the United States Supreme Court denied
certiorari in one such private property action, Aaron v. City of Los
Ange/es. 62 The Court left standing a California Court of Appeals decision
which held the city fiscally liable to its airport's neighbors for damages in
reduced property values suffered from noise pollution. The trend in cases
declaring exclusive federal control of airport noise regulation, set by the
Burbank preemption decision and followed in a flurry of state and local
government cases subsequent to it,63 did not forewarn of this continued
local liability in private property owner actions. In the Environmental
Protection Agency (EPA) report of July 31, 1973, tothe Senate Committee
on Public Works, the administrator forecast a liability shift to the federal
government collateral with its proclaimed preemption of airport noise
control. 64 Legal commentators made similar reasonable predictions of a
liability shift.65
.
The FAA apparently had recognized the risk of incurring the cost of
noise damage and in 14 C.F.R. § 36.5 issued an equivocal noise regulation standard that failed to set a noise ceiling for individual airports: "No
determination is made, under this part, that these noise levels are or
should be acceptable or unacceptable for operation at, into or out of, any
airport." The FAA comment to accompany § 36.5 explicitly stated that the
responsibility for this determination remained with the proprietor of each
airport. 66
62. 40 Cal. App. 3d 471.115 Cal. Rptr. 162 (Ct. App. 1974), cert. denied. 419 U.S. 1122
(1975).
63. Village of Bensenville v. City of Chicago, 16 III. App. 3d 733, 306 N.E.2d 562 (1973):
Township of Hanover v. Town of Morristown, 135 N.J. Super. 529, 343 A.2d 792 (Super. Ct. 1975).
64. EPA TO SENATE COMM. ON PUB. WORKS, 93d Cong., 1st Sess., REPORT ON AIRCRAFTAIRPORT NOISE 56-62 (Comm. Print 1973).
65. W. LAKE, Noise: Emerging Federal Control in FEDERAL ENVIRONMENTAL LAw 1150 (Environmental Law Institute, 1974): Note, Federal Regulation of Aircraft Noise Under Federal Aviation
Act, 15 B.C. IND. & COM. L. REV. 848 (1974): Note, Aircraft Noise Abatement: Is There Room for
Local Regulation?, 60 CORNELL L. REV. 269 (1975).
66. 34 Fed. Reg. 18355 (1969).
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These cases, predictions, and equivocations set the stage for Aaron,
which presented an action in inverse condemnation by neighboring home
owners against the city as proprietor of Los Angeles International Airport
(LAX) to recover damages for the diminution of their property values due
to airport noise.
An action in inverse condemnation is based on the Fifth or Fourteenth
Amendment Due Process Clause or the Fifth Amendment Compensation
Clause of the United States Constitution. It may also invoke similar, but
sometimes broader, guarantees under the individual state constitutions. 67
It involves a claim and proof that the governmental defendant took certain
private property for public use without the procedures or just compensation required in an exercise of eminent domain.
The California appellate court formulated the state rule governing
recoveries in inverse condemnation as follows:
The municipal owner and operator of an airport 'is liable for a taking or
damaging of property when the owner of property in the vicinity of the
airport can show a measurable reduction in market value resulting from the
operation of the airport in such manner that the noise from aircraft using the
airport causes a substantial interference with the use and enjoyment of the
property, and the interference is sufficiently direct and sufficiently peculiar
that the owner, if uncompensated, would pay more than his proper share to
the public undertaking. 68

The California rule is an assimilation of the legal history of compensable
constitutional "takings" of air easements by local airports over their
neighbors' property which had been growing in federal and state courts
for thirty years.69 From these cases, two general profiles developed as to
when and under what circumstances recovery would be had. The federal
courts followed a traditional trespass theory and required direct overflights or actual physical invasion of the superadjacent airspace for the
property owner to recover.7° The state courts tended to follow a nuisance
theory and did not require proof of direct overflights. This approach was
clearly set out by the Washington Supreme Court in Martin v. Port of
Seattle:
67. 3 NICHOLS, THE LAw OF EMINENT DOMAIN § 8.1[3) (3d rev. ed. Supp. 1975).
68. 40 Cal. App. 3d 471,483-84, 115 Cal. Rptr. 162, 170 (Ct. App. 1974), cert. denied, 419
U.S. 1122 (1975).
69. Compensable "takings" of air easements were at issue in Griggs v. Allegheny County,
369 U.S. 84 (1962); United States v. Causby, 328 U.S. 256 (1946); City of Boston v. Massachusetts Port Authority, 444 F.2d 167 (1 st Cir. 1971); Batten v. United States, 306 F.2d 580
(10th Cir. 1962), cert. denied, 371 U.S. 955 (1963); Bennett v. United States, 266 F. Supp. 627
(W.o. Okla. 1965); Thornburg v. Port of Portland, 233 Or. 178,376 P.2d 100 (1962); and Martin v.
Port of Seattle, 64 Wash. 2d 309,391 P.2d 540 (1964), cert. denied, 379 U.S. 989 (1965).
70. E.g., Batten v. United States, 306 F.2d 580, 584 (10th Cir. 1962), cert. denied, 371 U.S.
955 (1963).
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We are unable to accept the premise that recovery for interference with the
use of the land should depend upon anything as irrelevant as whether the
wing tip of the aircraft passes through some fraction of an inch of the
airspace directly above the plaintiff's land. The plaintiffs are not seeking
recovery for a technical trespass, but for a combination of circumstances
engendered by the near-by flights which interfere with the use and enjoyment of their land.?1

In all cases, the owner and operator of the airport was held liable, not the
federal government, even though a federal agency had set the standards,
approved the plans and designs, and sponsored the construction or
expansion of the airport. 72
Aaron held that no overflight requirement was necessary for recovery
in California. The court cited the above passage from Martin to emphasize
that such a requirement was arbitrary and unreasonable. The requirement
was found not scientifically sensible in an age when accurate noise
measurement technology is available. 73 Further, it was not necessary
under the state constitutional definition of a "taking" of private property.
Unlike the narrow United States constitutional concept of the "taking" of
property for public use by eminent domain, the California Constitution and
Code of Civil Procedure broadened the state definition of compensable
"taking" to include damaging or interfering with the use and enjoyment of
property.74

The City of Los Angeles raised as a defense in Aaron the Burbank
federal preemption of aircraft and airport noise regulation. The city
contended that if the federal government had the right of exclusive control
of airport noise, it must consequently bear sole liability for its resultant
damage. The court denied this defense and held first that in terms of
navigable airspace, the federal preemption of Burbank did not alter in any
way the city's responsibility as airport owner and operator to acquire the
necessary land and air easements for safe aircraft approaches and
71. 64 Wash. 2d 309,316,391 P.2d 540, 545 (1964), cert. denied, 379 U.S. 989 (1965)
72. In Griggs v. Allegheny County, 369 U.S. 84, 89 (1962), the Supreme Court denied' an
argument that the ·federal agency regulating aviation rather than the airport owner-operator was
responsible for "taking" an air easement over neighboring property:
The Federal Government takes nothing; it is the local authority which decides to build an
airport vel non, and where it is to be located. We see no difference between its
responsibility for the air easements necessary for operation of the airport and its
responsibility for the land on which the runways were built.
73. The California court recognized that distinctions could be drawn between substantial
and minimal interferences and thus proper damages and j\Jst awards could be determined. For a
general discussion of the Noise Exposure Forecast System and compensation considerations,
see CERCHIONE & SIMS, In Search of an Aviation Master Plan, in PLANNING, ENVIRONMENTAL SCIENCE,
AVIATION 133 (A.B.A. 1974) and Van Alystyne, Just Compensation of Intangible Detriment: Criteria
for Legislative Modifications in California, 16 U.C.L.A. L. REV. 491 (1969).
74. CAL. CONST. art. 1, § 14; CAL. CODE OF CIVIL PRoe. § 1239.3 (West 1972).
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take-offs.75 Consequently, the city would not be immune from liability for
failure to make adequate appropriations and provisions. 76 Second, the
court held that in terms of noise control, the federal preemption did not
relieve a municipal proprietor of an airport of its traditional liability in
inverse condemnation to neighboring property owners. The court built on
the flaws in the reasoning of the Burbank decision (the equivocallegislative history and the exceptional limitation of the decision's application) to
establish this unchanged municipal liability.
The California court declared that the legislative history of the Federal
Aviation Act of 1958 and the Noise Control Act of 1972 revealed a
Congressional intent to leave untouched the traditional areas of state and
local government proprietary control and concomitantly the areas of local
owner-operator liability,?7 Burbank, was limited by its note 1478 to a
municipality's exercise of its police power and not its exercise of proprietary powers and the consequential liabilities it bore as owner and operator
of an airport.
The court indicated the city was not powerless, as it claimed, to
control airport noise. As proprietor it could establish reasonable restrictions for airport use as in Port of New York Authority v. Eastern Air Lines,
Inc,?9 and Stagg v. Municipal Court 8D or it could resort to the many options
set forth in the California Public Utilities and Administrative Codes. 81
With this statement of alternatives available tothe city, the Aaron court
appeared to widen Burbank's note 14 distinction between the municipality
75. "Navigable airspace" includes airspace necessary for safe airport approach and
take-off paths, 49 U.S.C.A. § 1301 (26) (Supp. 1975).
76. The California court cited the following "inverse condemnation" cases to underscore
the city's responsibility and resultant fiscal liability: Griggs v. Allegheny County, 369 U.S. 84
(1962); Loma Portal Civic Club v. American Airlines, Inc., 61 Cal. 2d 582,394 P2d 548, 39 Cal.
Rptr. 708 (1964); City of Oakland v. Nutter, 13 Cal. App. 3d 752,763 n.12, 92 Cal. Rptr. 347,353
n.12 (Ct. App. 1970); Thornburg v. Port of Portland, 233 Or. 178,376 P.2d 100 (1962); and Martin
v. Port of Seattle, 64 Wash. 2d 309, 391 P.2d 540 (1964), cert. denied, 379 U.S. 989 (1965).
77. Aaron v. City of Los Angeles, 40 Cal. App. 3d 471,489 & n.12, 115 Cal. Rptr. 162, 174 &
n 12 (Ct. App. 1974), cert. denied, 419 U.S. 1122 (1975). To illustrate the equivocal nature of the
legislative history, here the California appellate court, id., relied on S. REP. No. 1353, 90th Cong.,
2d Sess. 6-7 (1968) to demonstrate that local proprietary liability for noise damage was
unaffected by the Noise Control Act. This is the same Senate report on which the majority had
relied in City of Burbankv. Lockheed Air Terminal, Inc., 411 U.S. 624, 634-35 (1973) to establish a
federal preemption of airspace management, and on which the dissent, id. at 648-50, had relied
to deny the existence of a preemption.
78. City of Burbank V. Lockheed Air Terminal, Inc., 411 U.S. 624, 635-36 n.14 (1973). See
accompanying text at note 52 supra.
79. 259 F. Supp. 745 (E.D.N.Y. 1966) (which allowed a system of preferential runway use to
abate airport noise).
80. 2 Cal. App. 3d 318, 82 Cal. Rptr. 578 (Ct. App. 1969) (which permitted an airport flight
curfew to stand).
81. CAL. PUB. UTIL. CODE § 21669 (West Supp. 1975); CAL. ADMIN. CODE §§ 5000-5080.5
(1975).

HeinOnline -- 8 Transp. L.J. 416 1976

1976]

Airport Noise Regulation

417

in its exercise of police power and the municipality in its exercise of
proprietary rights. Port of New York Authority and Stagg were of questionable validity in 1974 after the Burbank preemption decision. Further, the
California statutory restrictions and administrative regulations had been
adopted after Burbank, were not scheduled to be fully effective until 1985,
and were as yet unchallenged in the courts. But the California Court's
recommendations suggested the municipal proprietor's right, in theory, to
exercise some control over the noise pollution for which it was now held
liable.
Cases subsequent to Aaron have defined and affirmed the municipal
proprietor's liability. For example, City of Los Angeles v. Japan Air Lines,
CO.82 held, pursuant to a cross-complaint by Los Angeles against all the
licensed airlines using LAX, that the city could not recover its disbursement in damages awarded in Aaron under a theory of equitable indemnity.83 The airline-airport lease contained no provisions of indemnification for noise pollution damages; the liability rested ultimately with the
city.84
'
The dollar recoveries in these suits have made headlines,85 but
inverse condemnation alone is not an adequate remedy to airport noise
pollution,86 The nearby property owners receive damages but no relief,
the noise continues or worsens. 8? The cities, operating on tight, if not
82, 41 Cal. App, 3d 416,116 Cal. Rptr. 69 (Ct. App, 1974),
83, The doctrine of equitable indemnity is applied when the conduct or occurrence is
removed by situs or subject matter from the provisions of a contractual indemnity, People ex rei,
Dep't of Public Works v, Daly City Scavenger Co" 19 Cal. App, 3d 277, 281,96 Cal. Rptr. 669, 671
(Ct. App, 1971), But when the parties have expressly contracted to indemnify the conduct or
occurrence in issue, the provisions of the contract are determinative and the doctrine of equitable
indemnity may not be applied. Markley v, Beagle, 66 Cal. 2d951, 961,429 P,2d 129, 136, 59CaL
Rptr. 809, 816 (1967),
The airlines in City of Los Angeles v, Japan Air Lines Co" 41 Cal. App, 3d 416, 428 & n,3, 116
Cal. Rptr. 69, 77-78 & n,3 (Ct. App, 1974) had expressly contracted in the lease agreement to
indemnify certain harm caused by aircraft take-offs and landings at LAX, but the lease provisions
did not include damages resulting from noise pollution, The conduct, aircraft take-off and
landing, expressly covered in the contract was therefore dispositive and the doctrine of equitable
indemnity would not be applied,
84, See a/so Parker v. City of Los Angeles, 44 Cal. App, 3d 556,118 Cal. Rptr. 687 (Ct. App,
1975), which granted recovery in inverse condemnation for diminution of private property values
in another community contiguous to LAX,
85, LA Times, Jan, 21, 1975, § II, at 1, col. 1; LA Times, Jan, 26, 1974, § I, at 1, col. 2,
86, Even Aaron v, City of Los Angeles, 40CaL App. 3d 471,491,115 Cal. Rptr. 162, 175 (Ct.
App, 1974), cert, denied, 419 U,S, 1122 (1975) cautioned:
Obviously a final solution to the problem will require numerous different approaches to it
and the cooperation of airplane manufacturers, the airlines, federal, state and local
government [footnote omitted],
See a/so Lesser, The Aircraft Noise Problem: Federal Power But Local Liability, 3 URB, LWYR. 175
(1971 ),
87. Comment, Federal Preemption of Aircraft Noise Regulation and the Future of Proprietary Restrictions, 4 NYU. REV. L. & Soc, CHANGE 99, 103 (1974),
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deficit budgets, are plainly unable to absorb these enormous demands for
damages. 88 Yet the air transportation industry and the FAA escape
virtually unscathed and unpressured to reduce noise levels.
III.

FAA

AND

EPA

REGULATION

With few exceptions therefore, the local governments as proprietors
of the airports were to bear the fiscal responsibility for damages due to
noise pollution, but the federal government was to make the rules to
control and abate it. The legal assumption of effective federal rule-making
and enforcement was not, however, grounded in reality.
Section 611 of the Federal Aviation Act, as inserted in 1968,89
required the FAA to promulgate noise abatement regulations. There was
not only a significant delay in the promulgation of these regulations,9o but
when finally issued the regulations addressed aircraft certification and not
airport standards. 91 By statutory directive, only those standards, rules, or
regulations which were "economically reasonable, technologically practicable, and appropriate" were to be issued. 92 As a result the standards,
rules, and regulations were remarkably lenient. Further, they contained
many broad exceptions. They did not apply to military aircraft, supersonic
aircraft, carriers in international commerce, or model types of carriers
already in service when the regulation was issued. Consequently, the
regulations covered less than 10% of the aircraft in service. 93 The woefully
inadequate standards posed a harsh threat to the public health " ... that
could have been prevented with stricter regulations. "94
But even if the regulations had been adequate, the FAA has a poor
record of enforcement. 95 In Virginians for Dulles v. Volpe96 the federal
88. Under the Airport and Airway Development Actof 1970. 49 U.SC. § 1701 et seq. (1970)
[hereinafter AADA] some inverse condemnation fees may be reimbursable as "allowable project
costs." 49 U.S.C. § 1720 (1970). if the airport was constructed or expanded under an AADA
grant.
89. 49 U.S.C. § 1431 (1970). as amended. (Supp. III. 1973).
90. Sec 611 was added by Pub. L. No. 90-411, § 1. July 21. 1968; proposed regulations
were published the following January, 34 Fed. Reg. 453 (1969); but final regulations were not
issued until November, 34 Fed. Reg. 18364 (1969), to be effective December 1,1969.
91. NOISE STANDARDS, 14 C.F.R. § 36 (1975): Part 36 of the Federal Aircraft Regulations is
often referred to as "FAR 36."
92. 49 U.S.C. § 1431 (b)(4)(1970), as amended, 49 U.S.C. § 1431 (d)(4) (Supp. III, 1973).
93. EPA TO SENATE COMM. ON PUB. WORKS, 930 CONG., 1ST SESS., REPORT ON AIRCRAFT-AIRPORT
NOISE 31-32 (COMM. PRINT 1973). More recently R. Strelow, EPA ass't adm'r for Air & Waste
Management admitted in an address before the annual meeting of the Airport Operators Council
on October 21, 1975 in Puerto Rico that the forecasted noise reduction under FAR 36 would not
adequately protect health and welfare of the nation's city dwellers. 6 ENV. REP. CURRENT DEV. 1079
(1975).
94. Statement of Mathias Lukens, Pres., Airport Operators Councillnll, N.Y. Times, Nov.
16, 1969, § L, at 88, col. 2 (city ed.).
95. For an overview of FAA regulations and enforcement inadequacies see: Comment,
Toward the Comprehensive Abatement of Noise Pollution: Recent Federal and New York City
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district court denied a citizens' class action for relief of noise at Washington National Airport but noted". . . a certain timidity on the part of the FAA
in enforcing operational guidelines for the airlines at the airport, [the
evidence showing] not a single instance of a pilot being disciplined for
violations of a voluntary or regulatory limitation . . . ."97 On occasion a
court has compelled the FAA to abide by its own policies and regulations.
A federal district court in City of Boston v. Coleman,98 enjoined the FAA
from approving an airport layout plan until the Agency complied with its
own interim order that approval be conditioned upon an environmental
review.
Resort to court action for FAA enforcement, however, is expensive,
time-consuming, and not always successful. Although citizens' suits are
authorized under the Noise Control Act,99 courts sometimes decline
jurisdiction, particularly when promulgation and enforcement of a specific
regulation is discretionary with the Agency under the Federal Aviation
Act. lOO
The new combination of the Environmental Protection Agency (EPA)
with the FAA by the Noise Control Act in the federal scheme of aircraftairport noise regulation was, at first. an encouraging sign. The general
framework of the EPA is designed to center pollution control in one agency
which does not have the additional and often conflicting task of encouraging development of an industry.101 But the EPA participation in noise
control regulation is limited to a role as a compiler of studies and maker of
recommendations and has been further reduced by severe agency
budget cutS. 102 The EPA has also been accused by certain Senators and
environmentalists of "willful non-enforcement" of the Noise Control Act. 103
Noise Control Legislation, 4 EcoL. L.O. 109 (1974); Comment, Port Noise Complaint, 6 HARV. Clv.
RIGHTS-CIV. liB. L. REV. 61 (1970).
96. 344 F. Supp. 573 (E.D. Va. 1972).
97. Id. at 577.
98. City of Boston v. Coleman, Nos. 74-1781-S, 74-1798-S (D. Mass. July 18,1975).
99. 42 U.S.C. § 4911 (Supp. III, 1973).
100. Corace v. Butterfield, No. 74-C-619 (E.D.N.Y. January 13, 1975). But see Illinois v.
Butterfield, No. 74-C-2410 (N.D. III. June 13, 1975), which held that a federal court had
jurisdiction to hear a noise pollution challenge to the proposed O'Hare Int'I Airport expansion
under the National Environmental Policy Act, 42 U.S.C. § 4321 et seq. (1970), the Administrative
Procedure Act, 5 U.S.C. § 551 et seq. (1970), and the federal question jurisdictional statute (28
U.S.C. § 1331 (1970)).
101. 42 U.S.C. §§ 4321, 4331 (1970).
102. A freeze on funding was offered as the reason for proposed regulation deferments by
EPA Director Train, 5 ENV. REP. CURRENT DEV. 1053 (1974). The Senate and House threatened a
complete cut-off of EPA funding under the NOise Control Act for the agency's failure to show any
progress, but finally approved a short term extension of the EPA appropriations with the proviso
that the Senate would begin EPA noise abatement oversight hearings. 5 ENV. REP. CURRENT
DEV. 1835 (1975); 6 ENV. REP. CURRENT DEV. 1353 (1975).
103. 5 ENV. REP. CURRENT DEV. 651,946 (1974).
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In fact, it was only in February, 1975, that the Administrator finally
submitted the long-promised noise regulation recommendations for aircraft. 104 The Agency is still reviewing airport noise control proposals.
The slack in affirmative action by the EPA has not been taken up by
citizen suits under the National Environmental Policy Act (NEPA) attacking
airport noise pollution. These environmental suits have generally failed
either on their facts or because of NEPA loopholes. In Life of the Land v.'
Brinegar,105 the Ninth Circuit Court of Appeals refused to enjoin a runway
extension under construction at Honolulu Airport because the Environmental Impact Statement (EIS) projected a noise reduction rather than an
increase through this diversion of approaches and take-offs. In Friends of
the Earth, Inc. v. Coleman, 106 the Ninth Circuit refused to enjoin construction of facilities expansion at San Francisco International Airport for lack of
an environmental impact statement because the project was not totally
federally funded. 107 Ventures with joint federal and local funding have
escaped NEPA controls or delayed their application until environmentally
preferable alternatives were no longer practicable. 1OB
One final hope for EPA leadership in airport noise control may have
expired with the issuance of a recent directive by EPA Administrator
Train. 109 Regulations were to be limited to those required by statute and
tailored with acceptability to the regulatee in mind. 11o Regulations concerning noise pollution were specifically included in the list.
The FAA, consistently, and the EPA, more recently, have failed to
make adequate rules or even effectively enforce less-than-adequate ones
in the area of airport noise control. This failure is particularly bitter when it is
remembered that the Supreme Court through all its obfuscation ultimately
grounded the federal preemption decision in Burbank on evidence of
agency preliminary action. One might wonder whether the finding would
be the same today after three years of agency inaction.
IV.

TENTATIVE SIGNS OF FEDERAL/STATE/LoCAL

GOVERNMENT COOPERATION: AIR TRANSPORT ASSOCIATION
OF AMERICA V. CROTII

.In Febrary, 1975, in Air Transport Association of America v. Crotti,111 a
104.
105.
106.
107.
1975).
108.
(1975).
109.
110.
in terms
111.

40 Fed. Reg. 8218 (1975).
485 F.2d 460 (9th Cir. 1973), cert. denied, 416 U.S. 961 (1974).
No. 74-3490 (9th Cir., May 28, 1975).
Accord, City of Romulus v. County of Wayne, No. 74-72118 (E.D. Mich. March 31,
Brown, Applying NEPA To Joint Federal and Non-Federal Projects, 4 ENv. AFF. 135
N.Y. Times, Sept. 28, 1975, at 1, col. 1 (city ed.).
But see42 U.S.C. §§ 4321,4331 (1970), which declare the policy and purpose of NEPA
of the public's health and welfare, not in terms of an industry's receptivity.
389 F. Supp. 58 (N.D. Cal. 1975).
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glimmer of hope for limited state and local regulation of airport noise,
notwithstanding the federal preemption of "airspace management" was
revealed. This case established that if the local control were proprietary in
nature, passive, and not in direct conflict with the preeminent federal
scheme, it was not per se invalid.
The action was filed by an association representative of virtually all
licensed air carriers against the Director of Aeronautics for the State of
California and several county and city officials in their role as operators of
local airports. 112 The suit, brought before a three judge federal district
court, challenged the constitutional validity of California aircraft and
airport statutes and administrative regulations. The court declined to
abstain, although the case required a determination of state law, since the
plaintiff's contention and the ultimate issue involved the federal preemption doctrine of Burbank.
The statutes in question directed the California Department of
Aeronautics to promulgate noise regulations to govern the operation of
California airports and the aircraft using those airports. 113 Violations of the
regulations by aircraft operators would carry misdemeanor sanctions and
would be enforced by the local counties. Violations by airport operators
would carry the risk of temporary or permanent loss of essential state
operating permits.
The challenged implementing regulations,114 in turn, detailed the
objective of gradual re.duction of airport noise under two headings: 1)
Community Noise Equivalent Level (CNEL) 115 which prescribed the maximum airport noise profile to be achieved by December 31, 1985, for
continued airport operation,the monitoring and measurement techniques
to scrutinize noise levels, and some suggested means of reducing these
noise levels which were available to local operators; 116 and 2) Single Event
Noise Exposure Levels (SENEL), which prescribed the maximum individual aircraft noise emission level for carriers in flight and were specifically addressed to the problem of sonic booms.
The state thus set required noise limits and issued suggested means
of compliance which were available to the local owner-operators. The
112. The United States, representing in particular the interests of the FAA and the EPA,
appeared as amicus curiae.
113. CAL. PUB. UTIL. CODE §§ 21669-69.4 (West Supp. 1975).
114. CAL. ADMIN. CODE §§ 5000-80.5 (1975).
115. CNEL level is based on actual monitoring data, uses the decibel unit (dB), measures
noise levels of separate events and the frequency of events each day and night against certain
normaliZing constants. For a general introduction to CNEL and other noise level description
systems see CERCHIONE & SIMS, In Search of an Aviation Master Plan, PLANNING, ENVIRONMENTAL
SCIENCE, AVIATION 133 (A.BA 1974).
116. Methodology for Controlling and Reducing Noise Problems, CAL. ADMIN. CODE § 5011
(1975).
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power of the state to regulate its political subunits is well settled and a local
airport authority can reasonably be considered one of those political
subunits.117 That the state and not the municipality set maximum noise
levels does not alter the right of the local authority to issue certain
regulations to reduce its airport noise and not to issue others. 118 The
question to be decided was, what are legitimate local regulations and
what are not?
The court in Air Transport held the SENEL regulation was per se
invalid. SENEL, the court stated, was an unlawful attempt to exercise local
government police power to control aircraft in flight, a control which had
been declared federally preempted in Burbank. The court, however, held
that the CNEL regulations were not per se invalid but apparently a lawful
attempt to exercise local government proprietary powers to mitigate
consequent damages for which it was ultimately liable. As to the CNEL
regulations, " ... the Airlines' total reliance upon Burbank [was]
misplaced."119
Alluding to the presumption favoring constitutional validity of state
statutes and regulations, 120 and mindful of the legal and fiscal reality of an
airport proprietor's responsibility for noise pollution,121 the court of appeals
built once more on what have been identified as the flaws in reasoning
of the Burbank decision to reach its conclusion of the validity of the CNEL
regulations. Concerning the stated reliance in Burbank on legislative
history, the court cited the same Senate report used by the majority and
the dissent in Burbank to deny the existence of an intention by Congress to
alter federal/state/local power relationships in the area of proprietorship
control. 122 The lack of Congressional intent was further evidenced by the
FAA's failure to set definitive noise levels for individual airports. 123 Concerning the stated limitation of the Burbank holding, which included a
municipality's exercise of its police power to control aircraft flight, but
117. City of Trenton v. New Jersey, 262 U.S. 182, 185-87 (1923); Trans World Airlines, Inc. v.
City & County of San Francisco, 228 F.2d 473, 477 (9th CiL 1955).
"118. Air Transport Ass'n of America v. Crotti, 389 F. Supp. 58, 63-64 (N.D. Cal. 1975).
119.ld.at63.
120. Id. The court cited a series of cases premised on this presumption: Flemming v. Nestor,
363 U.S. 603, 617 (1960); Bibb v. Navajo Freight Lines, 359 U.S. 520,524 (1959); Davies
Warehouse Co. v. Bowles, 321 U.S. 144, 153 (1944); Davis v. Department of Labor &Indus., 317
U.S. 249, 257 (1942); and South Carolina State Highway Dep't v. Barnwell Bros., 303 U.S. 177,
191 (1938).
121. Air Transport Ass'n of America v. Crotti, 389 F. Supp. 58,63 (N.D. Cal. 1975). The court
cited the inverse condemnation cases Griggs v. Allegheny County, 369 U.S. 84 (1962); United
States v. Causby, 328 U.S. 256 (1946); Aaron v. City of Los Angeles, 40 Cal. App. 3d 471,115 Cal.
Rptr. 162 (Cl. App. 1974), cert. denied, 419 U.S. 1122 (1975); and byreference all the state court
precedents relied on in Aaron.
122. Air Transport Ass'n of America v. Crotti, 389 F. Supp. 58, 64 (N.D. Cal. 1975) (citing S.
REP. No. 1353, 90th CONG., 2d Sess. 6-7 (1968)). See note 77 supra.
123. 14 C.F.R. § 36.5 (1975).
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expressly excluded a municipality's exercise of its proprietary power as
owner-operator of an airport, the court declared in unequivocal terms:
"[W]e take as gospel the words in footnote 14 in Burbank. . . ."124
A tone of praise for the state's airport noise control efforts generally
underlay the Air Transport opinion and specifically premised the CNEL
holding. 125 The CNEL requirements for monitoring and measuring noise
levels were justified "passive" functions of local operators which were
"innocuous to aircraft traffic. "126 The CNEL suggestions for land and
facilities use and development were unmistakably within the bounds of
local control. 127 Only § 5011 (d), a curfew restriction overly reminiscent of
Burbank Municipal Code § 20-32.1, appeared suspect to the court.
In summarizing its position the court contracted the breadth of its
holding. It reserved jurisdiction to determine whether those regulations
which were valid on their face, once implemented, would also be valid in
effect. The requirements and regulations, in fact, might prove to be
"unrealistic, arbitrary and unreasonable," "an abuse of police powers" or
an undue "burden on interstate and foreign commerce. "128 The bounds of
each of the CNEL regulations would not be considered hypothetically, but
would be determined later in actuality when their implementation was
under way. Thus not only was a decision on these specific regulations
postponed but, more significantly, a specific enumeration of the municipal
proprietor's powers to control airport noise was also delayed.
CONCLUSION

How far can a municipal proprietor go to abate the airport noise for
which it will be held financially responsible? After Air Transport the
question still has not been fully answered. The outer limits of permissible
regulation by a municipal proprietor have been set out, but determinations
of the validity of intermediate controls have not been made.
A municipal proprietor can monitor and measure airport noise levels.
But airport noise data is of little use if subsequent controls can not be
applied to reduce those levels, if noisier jets can not [sic] be banned or at
least assessed landing fees proprotionate to the noise generated, if
number and frequency of flights can not be determined and reworked with
the carriers, or if towing can not [sic] replace excessive taxiing.
The municipal proprietor of an airport can not [sic] sanction exces124. Air Transport Ass'n of America v. Crotti, 389 F. Supp. 58, 63 (N.D. Cal. 1975).
125. The court identified the legislation as: " ... a commendable progressive statesponsored effort toward the future safety and protection of its citizenry from the ever increasing
aircraft produced noise nuisances." 'd. at 62.
126. 'd. at 64.
127. 'd. at 65.

128. 'd.
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sive noise emissions, specifically sonic booms, of aircraft in flight. But
whether it can prescribe a system of preferential runway use for take-ofts
and landings over its less inhabited periphery or require a series of
operational procedures to limit the expanse of noise pollution is still
unresolved.
Air Transport or a similar challenge arising in another state may reach
the United States Supreme Court for review and a definitive statement of a
municipal proprietor's powers may then be had.129 A blanket exclusion of
all local proprietary controls similar to the federal preemption over police
power controls in Burbank would be straightforward but tragic if the FAA
and EPA continue their inadequate regulation and enforcement procedures. 13o An alternative of case-by-case review of local regulations in the
courts or before. regional FAA-EPA panels would be slower but ultimately
fairer to the airport owner-operator and more satisfactory to its neighbors.
Determinations then would be of specific and actual conflict with federal
law, not general presumptive fiat based on an overbroad preemption
finding. They would be based on the problems of an individual airport and
its periphery.
Burbank would not have to be discredited. The limitation of note 14
would simply have to be taken "as gospel"131 and not as an uncertain
disclaimer. It would also be read as a limitation on a kind of action and not
merely a category of airport ownership. The Burbank preemption of noise
control regulations governing aircraft flight under the Federal Aviation Act
and the Noise Control Act would ultimately be sustained by recognition of
the need for a uniform system for practical and safe functioning of air
commerce, not by reliance on a selective and unpersuasive legislative
history. Airport land and facilities use, however, would be subject to
129. The three-judge federal district court in Air Transport granted partial summary judgment on the SENEL regulations but reserved jurisdiction pending further implementation of the
CNEL regulations. The parties have exchanged a new series of interrogatories and the next step
appears to be a trial at that level before an appeal can be taken to the Supreme Court. (Jan. 12,
1976 conversation with Lawrence King, Sacramento, Cal., counsel for defendant.)
Legislation similar to the California airport noise control laws has been enacted or at least
filed in several states, including Illinois, Minnesota, New York, and Pennsylvania. AIRCRAFT/AIRPORT NOISE STUDy-TASK GROUP 1 REPORT, Legal & Institutional Analysis of Aircraft & Airport Noise
& Apportionment of Authority Between Federal, State and Local Governments, 41 , 43 & n.190
(NTID 73.2 July 1973); and 23 COUNCIL OF STATE GOVERNMENTS, Suggested State Legislation 10-21
(1974). Individual airport operators, including the Mass. Port Authority, have proposed or
instituted noise level restrictions for their airports. MASS. PORT AUTHORITY, Draft Master Plan for
Logan International Airport 16-32 (Jan. 1976). Court challenges may arise from any of these or
other noise abatement attempts.
130. The enormous physical psychological, and economic damages due to aircraft/airport
noise would only be compounded. Today, greater than 12% of the population of the United States
(over 16 million people) are adversely affected by this noise. 6 ENV. REP. CURRENT DEV. 1079
(1975) (quoting EPA ass't adm'r Roger Strelow).
131. Air Transport Ass'n of America v. Crotti, 389 F. Supp. 58, 63 (N.D. Cal. 1975).
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proprietary restrictions. The proprietary restrictions could not be
unreasonable, discriminatory, unduly burdensome on interstate commerce or inconsistent with "airspace management."
EPA Assistant Administrator Strelow recently introduced a possible
third alternative: federal regu.lations which would include participation of
the airport operator in the preparation of noise profiles and constraints for
each airport. 132 This alternative would be similar to a case-by-case review
for direct conflict in its individual airport consideration but would be more
advisory than adversarial. Again it must be remembered that under the
Noise Control Act the EPA can make only recommendations, not final
promulgations, of regulations. 133 In light of past performance it is questionable whether ultimate FAA restrictions would have any substance or
effect. Perhaps the increased threat of local legislation and litigation
would provide. the incentive necessary to overcome the agency's former
lenience in regulation making and reticence in regulation enforcing.
132. This alternative was introduced in the Assistant Administrator's October 24, 1975
address to the Airport Operators Council in Puerto Rico, 6 ENV. REP. CURRENT DEV. 1079 (1975).
133. E.g., 42 U.S.C. § 4906 (Supp. III, 1973).

HeinOnline -- 8 Transp. L.J. 425 1976

HeinOnline -- 8 Transp. L.J. 426 1976

