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NOTE TO TEACHERS 

 
 The Renewable Energy Reader is a concise, reader-friendly sourcebook for U.S. 
renewable energy law. Each chapter provides historical background as well as 
illustrations and technology charts to give readers context for current legal challenges to 
renewables. In addition, each chapter includes excerpts from some of the most prominent 
primary and secondary legal sources—articles, cases, statutes, and regulations—
highlighting legal concerns currently or potentially encountered in advancing each 
renewable resource. 
 
 The Reader was designed as an accessible reference for lawyers, law students, 
policy-makers, and the general public, providing an overview of the significant legal 
implications of renewable energy development. However, it was also specifically 
designed to serve as a textbook or supplemental text for law school and undergraduate 
courses. 
 
 This Teacher’s Manual will provide you with a number of resources to assist in 
using the Reader in your courses. The Appendices provide sample syllabi, skills 
exercises, assignment guidelines, exams, and answers. The remainder of this Teacher’s 
Manual provides information in response to the “Notes and Questions” portions at the 
end of readings.  
 
  Renewable energy technologies, and related laws and policies, change quickly. 
In an effort to respond to these changes, I have created a website: 
http://RenewableEnergyReader.com. While you will need to go to the book for the more 
in-depth coverage it contains, the website can be your source for materials that should 
enhance your students’ experiences with the book and provide them with useful 
information about renewable energy resources and renewable energy law.  

 The website includes the table of contents for the book; a sample chapter; color 
versions of the book illustrations; links to professional organizations, government 
agencies, and other websites with valuable data and graphics about renewables; fun 
renewable energy videos; and more. All teachers should note that the website contains a 
special, password protected portion for teachers only under a link called “Additional 
Teaching Resources.” We urge you to request access to this portion of the website 
through the link provided so you can find information from this Teacher’s Manual, 
materials shared by other professors, and more. 

 I worked as a field geologist before law school and, prior to entering academia, 
practiced law in the natural resource area for eight years, first at the national law firms of 
Arnold & Porter and Sherman & Howard and then as an Assistant City Attorney in the 
land use department for the City and County of Denver. I am a tenured Professor of Law 
at the University of Denver Sturm College of Law and have taught at the law school level 
since 1990. In developing the Reader, I collaborated closely with renewable energy 
experts in the Denver area, including several from the National Renewable Energy 
Laboratory (NREL), a leader in renewable energy research and development.  
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 I hope you enjoy reading this book and using it as a text. My goal is to provide the 
most accurate and up-to-date information I can about these topics. If you see any errors or 
have any suggestions about the book or the Teacher’s Manual, please feel free to contact 
me at kkduvivier@law.du.edu. 
 

 

SAMPLE SYLLABI 

 
 The Reader was created to meet the needs of several audiences. It can be, and has 
been, used as a text in several different contexts including:  
 
Appendix 1 – as the main text for a 1 or 2 credit course or short course on Renewable 
Energy Law; 
Appendix 2 – as the main text for a comprehensive Renewable Energy Law course (a 
sample syllabus for a 3-credit, semester-long skills course); 
Appendix 3 – as a supplement for a general Energy Law course to balance out more 
conventional energy coverage (a sample syllabus showing the use of the Reader to 
balance out the Bosselman text); 
Appendix 4 – as a main text for a short course on Renewable Energy Law organized by 
topic instead of by resources. 
 
 

SKILLS EXERCISES 

 
 Because of the rapidly changing world of renewable energy law, this topic area is 
one that lends itself well to real-world problems and simulations that you can incorporate 
into your courses. The Reader includes several questions in the “Notes and Questions” 
portions of the chapters that can work well for paper topics or simulations. Also, included 
in the Appendices portion of this Manual are the following skills exercises that enrich 
students’ knowledge of the topic area at the same time they enhance students’ oral 
communication, writing, research, legislative drafting, argumentation, and other skills: 
 

• Appendices 5 & 6 – sample exercise and sample answer for drafting a solar 
statute or ordinance; 

• Appendices 7 & 8 – sample exercise and notes for ethical negotiation of a wind 
power lease; 

• Appendices 9 & 10 – sample exercise and notes for making a persuasive oral 
argument concerning biomass development; 

• Appendices 11 & 12 – sample exercise and notes for developing state law legal 
research skills and for creating a Wiki of state geothermal power laws; 

• Appendices 13 & 14 – sample exercise and notes for developing community 
deliberation skills required by elected bodies in the context of adopting a local 
energy efficiency code; 

• Appendices 15 & 16 – sample exercise and notes for effective public 
commenting on the development of renewable resources on federal lands in 
federal administrative decision-making. 
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SEMINAR PAPER GUIDANCE 

 
 Appendix 17 is an assignment packet developed to provide students with specific 
instructions for assignments in the progress of writing a seminar paper, including: 
 
 (1) Brainstorming and narrowing the topic idea; 
 (2) Outlining; 
 (3) Writing and submitting a presentation version (first draft); 
 (4) Oral presentation of first draft; 
 (5) Giving and receiving critiques of drafts; and 
 (6) Tightening the substance and editing the final version of a seminar paper. 
 
 The packet also includes general advice about seminar papers and provides 
references to good resources for more detail about the process, such as Elizabeth Fajans 
& Mary R. Falk, Scholarly Writing for Law Students. 

 

 

SAMPLE EXAMS AND ANSWERS 

 
 Appendices 18, 19, and 20 set out a sample timed exam for a Renewable Energy 
Law course along with an answer key and sample essay answers. 
 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CHAPTER-BY-CHAPTER  

 

 

 

NOTES 
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CHAPTER 1: INTRODUCTION 

 
 This chapter is for context, especially in courses for which the Reader is the only 
text. It starts with some basic energy terms and conversions. It shows the growth of 
energy demand worldwide. Even though renewable resources currently represent a 
smaller fraction of the energy supply, this chapter illustrates the role that renewable 
resources are expected to play in future energy mixes. Because it is a general overview, 
this chapter contains no Notes and Questions sections. 
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CHAPTER 2: SOLAR 

 

A. History & Context – Notes & Questions p. 23 

 
1. Many utilities seem to prefer the development of large-scale CSP solar instead of 
encouraging distributed rooftop solar. Consider some of the reasons for this. 
 
A: Since this question was written, some utilities have also invested in large scale PV 
arrays as the price of PV dropped dramatically. However, the thrust of the question is 
why utilities prefer large, industrial-scale projects, usually at remote locations that require 
additional transmission, as opposed to distributed rooftop solar.  
 
 The most common answer is that there are efficiencies of scale, so larger 
generation sites can provide more kilowatt hours at a lower price. Yet, many rooftop 
installations are not fully funded by utilities as homeowners are contributing significant 
portions of the cost. Cynically, one could say utilities want to keep us hooked to needing 
them. The large-scale utility model with one-way streams of power from central plant to 
sites of customer demand fits more easily into what utilities are accustomed and allows 
them to retain control of the supply of power. In contrast, distributed generation requires 
more flexibility on the part of a utility to accept power generated as well as delivering it. 
In Colorado, grid connected solar PV has been limited to only 120% of a home’s demand 
so as not to threaten the utilities as power providers.   

 
2. Chapter 8 addresses the use of public lands for developing large-scale CSP projects. 
Some of the major concerns about such development include (1) aesthetics, (2) habitat 
destruction, (3) the use of water, and (4) dedication of public lands to such an intense, 
single land use for decades. Consider how distributed solar on existing rooftops in 
developed areas might avoid some of these concerns. For example, with respect to the 
fourth item—the inability to use public lands covered with solar panels for other 
purposes—multiple-use instead of single-use would be the norm when solar panels are 
placed on existing structures. In fact, the panels can provide additional benefits to the 
property owner by shading a parking lot or reducing cooling costs for a building by 
deflecting sun absorption from a traditional roof.  
 
A: The points made in the note would seem to support more rooftop solar. The most 
common counterpoint is that rooftop generation would not be sufficient to meet our needs 
so larger-scale projects are necessary. Distributed roof-top generation can also create 
ownership, insurance, and solar access issues. 

 
3. Transmission related to the development of renewable energy is a topic worthy of a 
book of its own. In the context of this chapter, consider whether existing distribution 
infrastructure could be expanded. If so, do the additional costs of condemning rights-of-
way and constructing miles of new transmission lines for CSP suggest that more, smaller 
distributed solar installations might be a better solution? Also, consider whether the 
power losses during transmission might be a sufficient incentive to generate more 
electricity exactly where it is needed—on rooftops within population centers.  
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A: The issue of transmission and the questions posed here would make good ones for a 
student assignment or seminar paper topic. One of my earlier drafts of the book contained 
a chapter on transmission, but it had to be cut for space reasons.  

 
4. Bronin addresses “a middle ground between the individual solar collector and the large 
solar installations: a mid-sized facility . . . . .” The City of Ellensburg, Washington 
established the first U.S. “community renewable park” in 2006. This facility required 
generous support from local homeowners and businesses including Central Washington 
University. In exchange for their contributions, subscribers receive from the City of 
Ellensburg a credit for the value of electricity produced by the renewable systems. What 
might be some of the advantages and disadvantages of this community solar approach? 
 
A: Community solar allows individuals who might not otherwise be able to have solar 
power—because they do not have a roof, because their roof is blocked from the sun, or 
because they do not have enough money to purchase a full solar array—to invest in solar 
power. This is good because it promotes more distributed solar that may have fewer 
environmental impacts than an industrial-scale project. However, in many ways this is 
simply a way for a utility to get individuals to pay them more for power—similar to the 
“WindSource” program Xcel energy had in Colorado. Furthermore, individuals do not 
truly own their solar array and will not therefore be as incentivized to reach net zero by 
having their energy demands meet what they produce.   
 
5. In 2010, the State of Colorado enacted legislation that recognized just the kind of small 
neighborhood solar development that Bronin proposes. “Community Solar Gardens” 
under Colo. Rev. Stat. § 40-2-127 (2010) allow groups of ten or more people who cannot 
afford their own solar panels to share in solar arrays of less than two MW. Colorado had 
two existing community solar facilities by the middle of 2011—Sol Partners Cooperative 
Solar Farm by United Power and El Jebel by Clean Energy Collective. Neither 
community created its solar installation under the 2010 statute’s model. Why do you 
think this might be the case? 
 
A: The Colorado statute has required extensive regulations for its implementation, so the 
first solar garden projects to be approved will not be until the second half of 2012. For 
more information see: 
http://www.leg.state.co.us/clics/clics2010a/csl.nsf/fsbillcont3/490C49EE6BEA32958725
76A80026BC4B?open&file=1342_enr.pdf. 
 
http://www.solargardens.org/ColoradoRules091211.pdf. 
 
 
6. Consider the following impediments currently discouraging the development of 
community-scale solar gardens. As of 2011, federal tax credits for solar panels only 
applied to installations on individual properties. Regulators have warned that securities 
laws may control investment in community solar gardens. Solar gardens may not be as 
effective as individual rooftop solar to incentivize reductions in energy use because 
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consumers will see a less direct correlation between the electricity they generate and what 
they consume. Finally, without some protection for solar access as discussed in the 
following section, the risk that the investment will not pay off is magnified. 
 
A: These were all issues raised at the Colorado Renewable Energy Society’s Annual 
Convention in 2011. We will have yet to see how the Community Solar Garden process 
works out. 
 
 

B. Solar Access under the Common Law 

 

1. Contract Approaches – Notes & Questions pp. 27-28 

 
1. Consider who has the bargaining advantage in an easement transaction. Southside 
neighbors have little incentive to burden their properties by providing an easement to 
their neighbors to the north. To be of any benefit to the party seeking solar access, the 
easement must run with the land and bind future purchasers, which may impact the 
valuation of southern properties. Furthermore, even if the southern neighbors are willing 
to negotiate, there is no free market: they are the only party that has access to their 
neighbors’ solar envelopes, and consequently they can demand prohibitive sums. 
 
A: Under current laws, southside neighbors have little to no incentive to negotiate an 
easement with a solar host. 
 
2. Several states have laws relating to solar and wind power access. 
http://dsireusa.org/incentives/index.cfm?SearchType=Access&&EE=0&RE=1.  
However, these laws vary widely, and few ban restrictive covenants prohibiting the 
installation of solar systems on roofs. E.g., such a measure failed in Virginia in 2009, see 
http://www.ncsl.org/default.aspx?tabid=16877.  
 
A: As discussed later in this chapter, few states have any protections for solar rights, and 
even some of the best are not effective. 
 
3. Could the federal government play a role in this area? Under the authority of the 
Telecommunications Act of 1996, the FCC promulgated the Over-The-Air-Reception 
Device rule that explicitly restricted any private homeowner covenants that impaired the 
installation of certain satellite dishes. 47 C.F.R. § 1.4000. If the federal government 
nationally banned all restrictions against the installation of satellite TV dishes for the 
sake of competition, what rationales might support a similar law prohibiting restrictions 
on the installation of solar panels? In addition to competition, could national security be a 
compelling rationale because having distributed solar energy generation makes the 
United States more resistant to terrorist attacks and provides backup for grid outages? 
 
A: The Telecommunications Act of 1996 used competition as the rational for federal 
intervention. It seems that a public good argument might be even stronger in the context 
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of energy generation. Security of transmission lines has been a concern, so some argue 
for creating energy microgrids for making the United States less vulnerable. 
 
4. Solar panel leasing is becoming a popular option—i.e., in June of 2011, Google 
invested $280 million in SolarCity, enough to build and lease solar power systems to 
between seven and nine thousand homeowners in the ten states in which SolarCity 
operates. A leasing company pays the upfront costs of the solar systems on individual 
buildings, and the building owners simply pay for power much in the way they 
previously paid the centralized utility. Do you think these leasing companies may provide 
more lobbying clout for protecting solar rights as they presumably are more organized 
and have more of an investment in ensuring solar access than do individual building 
owners? Should these leasing companies be subject to regulation by public utility 
commissions?  
 
A: Unfortunately, it doesn’t seem that solar leasing companies will turn out to be a 
lobbying force for protecting solar rights because many of the leasing contracts place the 
burden of assuring solar access on the host property. It’s possible that this will result in 
underperformance of the solar panels, throwing off the projected savings a homeowner 
will enjoy. Additional issues with leasing is whether the solar panels should be taxed—
some local governments are doing so, labeling them as commercial installations not 
eligible for individual solar panel tax exemption. How leasing companies should be 
regulated is a good topic for a seminar paper.  
 
5. Who has the burden of taking to court a neighbor who is unwilling to comply with a 
contract? Once a case makes it to the court, neighbors seeking access to the sun would 
usually be the plaintiffs, which means they would usually be the party obligated to meet 
the burden of proof. Does it benefit society to place this burden primarily, or sometimes 
exclusively, on the parties trying to help solve our nation’s energy problems by installing 
solar panels both to decrease their demands from the grid and to contribute excess power 
generated from their panels to the grid? 
 
A: Under the current law in virtually all states, the host property owner would not only 
have the burden of taking the southside neighbor to court for violating a solar easement 
contract, but the host property owner would also have the burden of proof at trial. Society 
often allocates burdens to reflect its values. But in this context, the values seem inverted: 
everything is stacked against the party that is trying to promote a public good.  
  
 

2. Tort Approaches – Notes & Questions p. 32  

 
1. Although French physicist Edmund Becquerel is credited with discovering the 
potential for generating electricity from sunlight in 1839, it was not until Bell Labs 
developed its power photocells in 1954 that photovoltaic generation of electricity became 
practical. Still, it took another two decades before PV panels were commercially 
available to the general public, and even then, their price made them prohibitive except 
for the wealthiest and most environmentally dedicated individuals. According to John 
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Perlin in FROM SPACE TO EARTH (1999), solar panels cost approximately $300.00 per 
watt in 1954, and the price came down to approximately $15.00 per watt in the early 
1970s. In 2009, the price of the silicon solar panels themselves (not the installed price) 
dropped below $1.00 per watt.  
 
A: The changing price of solar power will impact some of the past arguments. For 
example, in some cases, it was characterized as a special use that only the rich could 
enjoy. Now, it is becoming far more common and is even available on subsidized 
housing. Similarly, it might be arguable that the damages for rendering a panel 
ineffective are not as great if the cost of the panel decreases—are the damages the price 
of the panel or the price of the energy that could be generated in the future if the panel 
were still effective? 
 
2. As in the case of common law contracts, consider who has the burden of proof in tort 
enforcement actions. In the late 1970s and early 1980s, the price of a solar PV system 
relative to the cost of litigation made it feasible to bring an action to enforce solar rights. 
Since that time, litigation costs have risen exponentially; in contrast, the price of solar 
panels has decreased dramatically. Now, the cost of just the first phases of litigation can 
easily exceed the entire cost of a typical solar array. Will this encourage the wasteful 
practice of simply walking away from the use of solar PV instead of seeking access 
through litigation? 
 
A: Although lawsuits for solar rights, such as Prah, were brought in the 1980s, the 
equation has changed since then. Solar panels are much less expensive, and lawsuits are 
much more costly. Because it is impossible to prove a negative, we may never get a 
handle on how many PV systems are being impacted by shading because the economics 
do not support enforcement by those seeking protection of the solar rights.  
 
3. What are the tests for nuisance, and how should a court resolve conflicts? The 
following case can provide some answers to these questions. Pay special attention to 
Footnote 5 of the majority opinion for some comments from Prosser on balancing 
competing property interests.   
 
A: The Restatement test for nuisance is a balance between the harm to the plaintiff and 
the benefits of an activity to the defendant. The nuisance approach is not an effective 
method of resolving the issue of solar access because of the high costs of litigation, 
unsatisfactory remedies, and unpredictable outcomes. 
 
 

3. Prah v. Maretti – Notes & Questions pp. 40-41 

 
1. Footnote 4 of the majority opinion observes that at least one state has applied prior 
appropriation, a first-in-time-first-in-right doctrine used primarily for water rights, for 
solar rights. What are some of the advantages or disadvantages of this approach? 
 
A: Although first-in-time-first-in-right would provide certainty and value to solar rights, 
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it does not reward efficiency or social utility of property use. 
 
2. What elements must a plaintiff show for nuisance? Must a neighbor’s use be both 
intentional and unreasonable? 
 
A: The plaintiff host property must show the harm of the defendant’s actions of blocking 
solar access outweighs the benefit created for the defendant (e.g., shading or aesthetics). 
The Prah court states that a neighbor’s use cannot be unreasonable, but intent is not 
required. Only the dissent notes an element of intent. Different jurisdictions have 
different approaches to “spite” fences. 
  
3. In his dissent, Judge Callow notes “plaintiff’s solar heating system is an unusually 
sensitive use.” Perhaps this was true in the late 1970s and early 1980s when solar systems 
were extremely costly and just becoming available to the public. However, the price of 
solar panels is decreasing, and as the Colorado Distributed Generation data in the box 
below illustrates, distributed solar installations are increasing at a dramatic rate in the 
United States. Do you think that solar panels will soon represent the automobile rather 
than the horse in Judge Callow’s analogy in Footnote 3?  
 
A: The fast-changing landscape of solar installation and the urgency of reducing 
greenhouse gas emissions would seem to support arguments that solar PV and passive 
solar thermal uses are not now “unusually sensitive.” 
 
4. Consider what arguments might best provide a balance between the development of 
distributed solar power and a claim that property owners have an absolute right to use the 
space directly above their lots. Chapter 4 addresses how policy makers shifted the 
paradigm of absolute property rights in the context of water power by creating statutes 
that allowed a mill owner to flood upstream lands. One rationale for this shift was that 
mills provided a “public good.” Distributed solar arrays provide a public good in at least 
two ways. First, by providing power to offset an individual home’s demand, they can 
decrease the load demand on the entire public utility system—eliminating the need to 
construct more power infrastructure such as generation stations and transmission lines. 
Second, distributed solar panels can make the grid more secure by contributing excess 
power to the grid when there is an outage. Can you think of any additional arguments for 
solar power as a public good?  
 
A: Although “public good” has been used as a justification for now unpalatable practices 
such as mining, it might still be a basis for prioritizing solar rights. The topic of public 
good is a good one for seminar papers, especially as it also has come up in the context of 
justifying large-scale renewable projects on public lands.  
 
5. Solar PV represents an exemplary public-private partnership for the public good. 
Individuals contribute significantly, but the federal government also currently provides 
tax credits for up to 30 percent of the costs of solar panels. Rebates and credits from local 
governments and utilities for solar arrays connected to the grid also reflect society’s 
recognition of their benefits to the public. As an example, Xcel Energy invested $212 
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million for its Colorado Solar Rewards program in just four years (90.4 MW between 
2006 and 2010). For more information on public financial incentives, go to: 
www.dsireusa.org/incentives. Does the public good argument transform the battle over 
solar access away from a neighbor-against-neighbor tension as it was described in Prah?  
 
A: Public financing could reinforce the public good argument, although that financing is 
often being curtailed. It was seen more as an incentive to encourage solar installation 
rather than a public investment. In contrast, in the context of mineral rights, the legal 
structure of ownership and the concept of the public benefit of extraction provided 
substantial long-term ownerships rights and stable incentives for investment. To get to 
the public good argument in the context of distributed solar, however, much work will be 
needed to shift the arguments from the default paradigm of arguments between neighbors 
and the nuisance formula of resolving disputes by weighing one neighbor’s harm against 
the other’s benefit. 
 

 

C. Government Involvement 

 

1. Reasons for Government Involvement and at Which Level – pp. 43-44 

 
1. Despite the insights in the Prah opinion, few states followed Wisconsin’s lead, and 
Prah failed to create the watershed of solar access recognition that many solar proponents 
hoped. In Footnote 7 of his dissent in Prah, Judge Callow states, “I note that the federal 
government supports the plaintiff’s position in the instant case. If solar energy is in the 
national interest, federal legislation should be enacted.” Prah v. Maretti, 321 N.W.2d 
182, 197 (Wis. 1982). Do you think federal laws are the best way to ensure solar access 
protection? 
 
A: This again would be a good topic for a seminar paper. Currently, the federal 
government has not been involved in solar access, instead leaving it to state and local 
land use law. However, there are precedents for federal intervention and having a 
uniform federal law on solar rights could provide more consistent and predictable results 
that might encourage more investment in solar power. 
 
2. In the excerpt above, Rule mentions DOE’s model solar access statute. Over the years, 
Congress has considered promoting solar access in a number of other ways. One example 
is a bill introduced in June of 2009. H.R. 2895, the Solar Opportunity and Local Access 
Right Act, would have established national net metering and interconnectivity standards 
for solar and would have prohibited a state or non-regulated utility from adopting or 
enforcing any standard or requirement that restricted access to the electric power 
transmission or local distribution systems. This act also would have directed the 
Secretary of Housing and Urban Development (1) to issue regulations to prohibit any 
restriction impairing the ability of the owner or lessee of a one-family residential 
structure to install or use a solar energy system and (2) to issue regulations requiring that 
the application for approval of such a system: (a) be processed and approved in the same 
manner as an application for approval of an architectural modification to the property and  
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(b) not be willfully avoided or delayed. 
http://www.govtrack.us/congress/billtext.xpd?bill=h111-2895. Although this bill died in 
committee, what parts do you think would be most likely to pass and what parts would be 
most problematic?  
 
A: Traditionally, it would have been easier to pass federal regulation that controlled 
federal agencies—so requiring (1) the Secretary of Housing and Urban Development to 
enact regulations promoting solar power by prohibiting restrictions would probably be 
widely accepted. Part (2) about requiring the Secretary to issue regulations saying an 
application will not willfully be avoided or delayed is a bit more ambiguous and hard to 
enforce. The portion of the proposed legislation that would attempt to impose mandates 
on states or non-regulated utilities would be most likely to meet resistance.  
 
3. Senator Bernard Sanders of Vermont introduced the Ten Million Solar Roofs Act of 
2011 (S. 1108) that would have streamlined permitting processes to help reduce the costs 
of installed solar PV. The bill was approved by the Senate Energy and Natural Resources 
Committee but never was considered on the Senate floor. Why do you think this was the 
result? 
 
A: Aside from the dysfunction of Congress overall during this period, one could argue 
that the bill makes sense from an energy standpoint, so it should have been approved by 
the Energy and Natural Resources Committee. If it had been considered on the Senate 
floor, it might have received pushback from those who do not support renewables 
generally or those who believe that permitting is a right that must be reserved for state 
and local governments.  
 
4. The approach used to protect solar access will vary depending on the level of 
government addressing the issue. While the federal government may encourage solar 
access for projects receiving federal funding, a nationwide mandate might not be 
appropriate for restricting buildings or vegetation because the way in which these 
obstructions interfere with sunlight will vary depending on a location’s climate and 
latitude. A state might enact legislation as a matter of property law, but variations within 
a state might support delegating detailed decisions to local governments. The following 
subsection addresses some of the state and local mechanisms currently used for 
regulating solar rights. 
 
A: This note is a lead-in to the next section of the chapter. 
 
 

2. Current Systems  

 

 a. Permit-Based Systems – Notes & Questions p. 46 

 
1. The choice between a permit-based or zoning approach may depend on the level of 
government enacting the solar protection law. Zoning is usually a matter for local 
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governments. If a legislature wishes to create a statewide system, permits may be a more 
palatable choice. 
 
A: The options will vary depending on the balance of power between state and local 
governments in each particular state. 
 
2. Zoning involves land-use regulation that impacts everyone within a district equally. 
Although some regulatory taking of private property for public use requires 
compensation under the Fifth and Fourteenth Amendments, as a general rule, equally-
applied zoning regulation survives Takings Clause challenges. See, e.g., Kucera v. Lizza, 
69 Cal. Rptr. 2d 582, 588 (Cal. Ct. App. 1997) (“The preservation of sunlight has been 
recognized for nearly 40 years as a valid police-power purpose supporting height 
limitations.”).  
 
A: Uniform solar zoning is often seen as the best option and one used by some exemplary 
localities such as Ashland, Oregon, and Boulder, Colorado. 
 
3. Do you think a case-by-case permit system for protecting solar access might be more 
vulnerable to constitutional challenges than a zoning regime? See, e.g., Troy A. Rule, 
Shadows on the Cathedral: Solar Access Laws in a Different Light, 2010 U. ILL. L. REV. 
851 (2010); Tawny L. Alvarez, Comment, Don’t Take My Sunshine Away: Right-to-Light 

and Solar Energy in the Twenty-First Century, 28 PACE L. REV. 535 (2008); John W. 
Gergacz, Legal Aspects of Solar Energy: Limitations on the Zoning Alternative from a 

Legal and Economic Perspective, 3 TEMP. ENVTL. L. & TECH. J. 5 (1984). 
 
A: Case-by-case may be more vulnerable under Equal Protection because different 
demographics could be affected disproportionally depending on the areas in which they 
live or the type of land they have (e.g., tightly-packed tenement housing). 
 
 

b. Zoning – Notes & Questions pp. 48-49 

 
1. The City of Boulder’s solar access code was drafted in 1991. The key drafters—Susan 
Osborne, (who was a city planner at the time the ordinance was drafted, and who became 
Mayor of Boulder in 2009), Alan Boles (an Assistant City Attorney for Boulder at the 
time he helped draft the plan), and Luke Danielson (currently an adjunct professor for the 
University of Denver Sturm College of Law)—believe it has been very successful. 
(Professor DuVivier has interviewed each of them.) See also Luke J. Danielson, Drafting 

a Solar Access Ordinance: One City’s Experience, 3 SOLAR L. REP. 911 (March/April 
1982). 
 
A: There is a typo in this comment, Boulder’s solar access code was drafted in 1981. The 
Danielson article is a good explanation of the benefits of zoning in contrast to other solar 
protection regimes. 
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2. The City of Ashland, Oregon, has a comprehensive solar access zoning code that 
varies from Boulder’s approach. John Fregonese and Gail Boyer Hayes collaborated in its 
creation and presented it as a model solar code in GAIL BOYER HAYES, SOLAR ACCESS 

LAW (1979). Instead of employing a solar fence like Boulder, the Ashland ordinance 
establishes solar setbacks based on lot classifications as well as on northern lot line and 
slope calculations.  
 
A: A comparison of the Boulder approach with the Ashland approach is a good exercise 
in methods of achieving essentially the same goal—future focused guaranteed protection 
against building that would infringe on specified solar rights. 
 
3. Assume you were drafting a solar access ordinance. Compare a lot-by-lot approach to 
area-wide protections. Which might best allow adaptation to specific circumstances? 
Which would be administratively easier to understand and apply? Which one would 
require a mechanism for keeping track of how many permits are issued, what property is 
affected, and the extent of the restrictions? Which provides more equal benefits and 
burdens and is more politically palatable? Which protects potential solar uses as well as 
current ones? Which provides incidental benefits—such as the aesthetic amenity of 
sunshine—in addition to solar energy uses? 
 
A: Lot-by-lot might allow for better adaption, but would require a mechanism for keeping 
track of which lots had received permits. Area-wide is simpler to apply because a 
property is either in the area or outside of it. No individual property assessment would be 
necessary. Furthermore, area-wide provides more equal benefits and burdens because one 
neighbor will not be treated any differently from another. Area-wide also would better 
protect potential as well as current solar users. Furthermore, area-wide provides 
incidental benefits such as the aesthetics of retaining sunshine on a property. The 
Danielson article referenced in note 1 above provides additional analysis of these 
considerations. 
 
4. As an alternative to zoning codes such as Boulder’s or Ashland’s, which set out 
explicit solar envelope protections, some municipalities have simply defined their 
building bulk planes so that the building to the south will have less impact on the building 
to the north. As an example, the City and County of Denver enacted a solar bulk plane 
ordinance in 1979 that provided for an asymmetrical roofline to protect the neighbor’s 
access. In 2002, Denver replaced this solar bulk plane with one that provides only limited 
rooftop protection and is less favorable for solar rights than previous versions of its code. 
Figure 2.5 illustrates how building placement and rooflines can protect or obstruct a 
neighbor’s use of solar resources. 
 
A: Bulk planes can provide protection, but as the Denver example illustrates, a solar host 
is not protected when revisions are made that take away bulk-plane restrictions. 
 
5. In practice, both the Boulder and the Ashland systems have evolved from being 
universal zoning mechanisms to hybrid zoning and permit systems because in each 
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situation, special permits are required for protection from tree shading. This issue will be 
discussed further in Section D of this chapter.  
 
A: This note is a lead-in for Section D below. The hybrid nature of Boulder and 
Ashland’s codes has created problems for those seeking solar protections. 
 
 

c. Legislative Solar Easements – Notes & Questions p. 50 

 
1. A state’s recognition of an easement might be helpful. In what ways, if any, does an 
easement promote solar rights beyond a common law contract between neighbors?  
 
A: In general, a state’s recognition of an easement is nothing more than cheerleading 
because all it does is recognize a common law contract between neighbors. In fact, many 
easement statutes actually took away a party’s common law right to allege the right to a 
prescriptive easement.  
 
2. Does having an easement statute change the bargaining positions of the parties or 
provide any additional incentive for a southern property owner to enter into such an 
agreement making solar agreements more likely? 
 
A: No, the easement statutes do not change the bargaining position unless they are like 
Iowa’s statute discussed below. In fact, they weaken a host property’s ability to bring an 
action for a prescriptive easement in many cases. 
 
3. Check your state’s statute carefully. While these statutes may provide recognition for 
solar easements, some also have specific requirements for describing the solar right in 
writing, and some have eliminated common law remedies such as prescriptive easements 
 
A: This question can form the basis for an in-class exercise. You can ask your students to 
research their own state’s statute and compare it to other selected states or the Iowa 
statute, portions of which are set out in section C.4.b.i. of the chapter. 
 
4. Iowa’s solar easement statute is distinctive and will be discussed in more depth in 
Section C.4.b.i. below. 
 
A: The Iowa statute is included here because it is one of the only such easement statutes 
that potentially could help promote solar rights. 
 
 

3. Deciding What to Protect – Notes & Questions pp. 53-54 

 
1. Rule’s analysis starts with consideration of who should be the “entitlement holder” for 
Solar Skyspace B. He argues, “Unlike water, oil, gas, or minerals, sunlight is not 
sufficiently ‘scarce’ to warrant property right protection.” Rule, supra, at 861 (citing n. 
66). What are some reasons to consider solar rights like water, oil, gas, or minerals? What 



 17 

are some reasons for distinguishing them? Does scarcity at a particular location—i.e., 
only what is available in the solar skyspace surrounding one’s solar panels—create 
sufficient scarcity to warrant property-right protection? 
 
A: This is a fun question and can be the basis for an in-class exercise for which different 
students are assigned different interests to compare. Here is just a sampling of some of 
the discussion. 
 
Solar rights are analogous to oil or gas in that they create needed energy for the public 
good. They are distinguishable from oil and gas in that the sun cannot be physically 
captured or transported to another location; instead it must be used where it lands.  
 
Solar rights are analogous to minerals in that developing them may be in the interest of 
the public good, but they are distinguishable because, at least in the past, the minerals 
could be extracted from underground with no or minimal damage to the surface estate, 
allowing for peaceful coexistence and parallel contemporaneous use.  
 
Another distinction between solar rights and oil, gas, and minerals is that solar is 
undepletable. Consequently, the imposition on the surface use by oil, gas, and mineral 
extraction will be over once the resource is taken from the ground. Solar “extraction” can 
go on in perpetuity—permanently restricting the use of southern lands.  
 
Solar rights are perhaps most like water rights in that they are perpetual. Furthermore, 
they are frequently, but not exclusively, valuable for their use in place, such as for 
running a millwheel.  
Some of the parallels between solar and water have lead to a similar scheme of 
regulation—for example, New Mexico has a first-in-time-first-in-right solar rights statute 
that is somewhat similar to a prior appropriation water rights regime common in western 
states. 
Rule’s distinction based on lack of scarcity does not seem to be compelling as scarcity 
has not been the driving impetus for granting other property rights, and as the note 
indicates, right to the sun in a particular location is critical in the context of solar 
interests.  
 
2. Instead of treating solar rights as property rights, Rule notes that “[b]ecause solar 
access conflicts are ultimately disputes over use of airspace, not sunlight, the entitlement 
in a Cathedral Model analysis of these conflicts must be defined accordingly. Should 
landowners who have installed or seek to install solar panels on their property (Solar 
Users) be legally entitled to an easement or other restriction across their neighbor’s 
airspace to protect solar access? Or, should owners of properties near a Solar User 
(Neighbors) be entitled to exercise rights in the airspace above their property without 
liability for shading nearby solar collectors?” Id. at 862. Consider the implications of 
Rule’s distinction between solar access as an easement right as opposed to a right in 
property in the airspace above a neighboring lot. 
 
A: Rule’s distinction perhaps gets at the root of why there is a need for recognizable 
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property rights to the sun. Wind has presented a similar conundrum, and many states have 
decided to give wind rights property status. If the argument becomes one of use of 
airspace and not property rights, then should there be a default for a status quo of non-use 
if that benefits more players? 
 
3. Columbia Law School Professor Thomas W. Merrill posits that Melms v. Pabst 

Brewing Company, a Wisconsin Supreme Court opinion near the turn of the nineteenth 
century, sets up the property theorists’ debate whether property is an individual right, 
existing primarily to protect the subjective expectations of owners, or whether it is a 
social institution, functioning to maximize the value that society ascribes to specific 
things. How might such a debate relate to the question of property rights to Solar 
Skyspace B? 
 
A: If property rights exist primarily to protect the subjective expectations of owners, then 
a southern property owner might have an unrestricted right to obstruct a host property’s 
solar power absent a statute or zoning ordinance to the contrary. However, if property 
rights are social institutions, functioning to maximize the value that society ascribes to 
specific things, then a society that values sources of energy might place more protections 
on Solar Skyspace B and prioritize its use for energy purposes over the southern owner’s 
aesthetic or building alternatives. 
 
4. Rule Three on Rule’s chart illustrates the common law approach in most states. A few 
of the governmental solutions enacted to date shift the balance and give a solar user some 
claim to solar rights. Instead, the burden in most cases is still on the solar user to seek out 
a permit or enforce such a claim. The following section will address the spectrum of solar 
protection strategies and the impacts of shifting burdens. 
 
A: This note is a lead-in to the next section. 
 

 

4. Spectrum of Strategies 

 

a. Legislative Cheerleading – Notes & Questions p. 57 

 
1. Consider each of the real-case scenarios set out in the Kettles article. In what ways 
could solar installation be better promoted and conflict avoided? 
 
A: Case 1 – Conflicts with restrictive covenants prohibiting solar energy devices can be 
minimized or avoided by strong legislation that bans such restrictions. Some states, 
including Colorado, do have statutes banning such restrictive covenants. An interesting 
exercise would be to compare the statutes of different states to see which appear to be 
most effective. 
Case 2 – The EERE Solar Sunshot initiative, which “aims to dramatically decrease the 
total costs of solar energy systems by 75% before the end of the decade,” identified 
permitting hurdles as a significant cost of solar installation in the U.S. 
http://www1.eere.energy.gov/solar/sunshot/about.html. 
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Case 3 – If the promotion of solar energy is a priority, then there should be some way to 
address deed restrictions such as the ones mentioned in the hypothetical. An alternative 
solution would be to have more flexible wind and structural codes, but these are 
presumably science-based on what is safe and may not be as easily modified. 
Case 4 – Roof warranties and liability are real issues that need to be addressed, but they 
are not insurmountable problems. Some solar and roofing companies have partnered to be 
sure that roof warranties are not negatively impacted by a solar installation. Insurance 
companies currently will insure panels and damage from them, and if the private industry 
should stop providing such insurance, then the government should consider issuing 
policies. Certainly insurance for solar energy seems more logical than continuing with 
government-backed flood insurance in a world of more violent storms and rising sea 
levels because of climate change. 
Case 5 – Although the equation differs for different climates, in Colorado the amount of 
energy saved from reduced air conditioning costs because of shading is 1/10 of the 
amount of energy the solar panels could produce if not shaded. Thus, the solar panels 
should be a higher priority from an overall energy calculation. However, the southern 
neighbor will only personally focus on his or her needs of air conditioning savings unless 
society places a priority on solar rights. Furthermore, shorter trees, which shade the walls 
but not the roofs, can accommodate both parties’ needs.  
Case 6 – This example illustrates two of the issues that confront solar power—not only 
the conflict with trees, but also the current convention of placing all additional costs of 
installation on the solar user. Existing trees are a valuable resource, but some balance 
must be reached, and at the very least, tree planting programs must sensitize the public 
about the issue to avoid future problems. 
 
2. Case 5 addresses the particularly thorny problem of protecting solar access from 
vegetation discussed more fully in Section D of this chapter. 
 
A: Case 5 is addressed above, and for more information in addition to Section D of this 
chapter, see the following pamphlet: Be-Aware of the Dark Side of Trees  
at http://ssrn.com/author=725005. 
 
3. One additional step for promoting solar that some state legislatures have proposed, and 
which has some federal support as well, is legislation to prevent state and local 
government agencies from charging excessive permit fees or plan review fees to 
customers who are installing solar energy systems. What do you think of such proposals 
and where would you place them on the spectrum of legal strategies for promoting solar 
power? 
 
A: The website for the EERE’s SunShot Initiative is listed under Case 2 above. Here is a 
link to Colorado’s statute addressing the permit fee issue: 
http://www.leg.state.co.us/clics/clics2011a/csl.nsf/billcontainers/F3B0ACABC05F4CEA
8725781D0073A2EB/$FILE/1199_enr.pdf. 
Some local jurisdictions have found ways to bend the statute, so it remains to be seen 
how effective it will be. Although simplifying permits is not at the most supportive end of 
the strategies spectrum, it is definitely an effort to help promote solar power. 
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b. Middle-Ground Protections – Notes & Questions p. 59 

 
1. At least one author has urged that Iowa’s forced-easement statute is the best solution 
for solar access. Troy A. Rule, Shadows on the Cathedral: Solar Access Laws in a 

Different Light, 2010 U. ILL. L. REV. 851 (2010). As we saw above, state recognition of 
solar easements might do little to promote solar rights beyond what is possible under 
common law contract rules. How is Iowa’s statute different?  
 
A: Although the Iowa statute requires the solar host to initiate negotiations, as would be 
the case under the common law, it provides a mechanism for the host to force an 
unwilling southern neighbor into an easement. 
 
2. What factors would you urge a solar access regulatory board to consider in 
determining compensation due to a neighbor whose right to build a structure is restricted? 
What factors should have weight in compensating for restrictions on planting vegetation 
that obstructs solar panels? How can you balance the value of these restrictions without 
likewise making the easement’s cost prohibitive for the solar user? 
 
A: This valuation issue appears to be the crux of the solution. The Mill Acts addressed in 
Chapter 4 show how legislation made it feasible for mill owners to dam up rivers for 
power by creating recovery options for those impacted by the upstream flooding that 
were both predictable and economically manageable. Similarly, the question here will be 
whether regulatory boards will make the cost for the Iowa forced easements manageable 
for solar hosts—as placing the burden on the solar hosts is already placing an additional 
burden on solar energy that fossil fuels have not traditionally had to bear. (Under the 
dominant-servient estate doctrine, the mineral owner is only responsible for damages to 
the surface estate that are beyond industry norms.)  
This question can provide the basis for an interesting class exercise. Have students argue 
for how the valuation should be made from different perspectives. Below is a general 
example. 
From the solar host’s perspective: Solar Skyspace B should be valued at the time of the 
panel installation—respecting the time-honored legal concept of status quo. 
Consequently, assuming that at the time of installation, it was unused airspace, then 
compensation for that unused space should be minimal. This is also consistent with 
appraisal techniques in condemnation proceedings which value property taken as the 
value at the time of condemnation, not based on future potential uses. If future uses are 
considered and a balancing of the interests is in order, then the solar host might be able to 
argue that the value of the solar installation as well as the value of the energy it could 
anticipate generating should be considered.  
From the southern property owner’s perspective: Present factors to weigh in 
compensating for restrictions on vegetation might be any additional costs of air 
conditioning. Also, the southern property owner may try to argue for the added value he 
or she loses by not being able to build in the airspace. If a right to future improvements is 
recognized, it should be limited by reasonableness guidelines.  
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3. Note that the Iowa statute describes the right recognized as an easement. In what ways 
is it similar to or different from a permit system? 
 
A: The Iowa statute is a like a permit in that the solar host applies through a formal 
process, and a board evaluates the application on a case-by-case basis. Iowa requires an 
attempt at negotiation, so this is also like a permit system’s notice requirement. The Iowa 
process is different from a permit in that the document that provides authority for the 
right is ultimately an easement deed reflecting an agreement, albeit forced, between two 
landowners, in contrast to a permit from a governmental authority. 
 
4. The decision-maker under Iowa’s solar easement statute is “the solar access regulatory 
board designated under [Iowa Code Annotated] section 564A.3.” Section 564A.3 relies 
on existing entities, such as city council, the county board of supervisors, or even the 
district court to act as the “solar access regulatory board.” Many court systems have 
specialty courts (such as juvenile, probate, or drug courts) for matters that require 
expertise and consistency of decisions. What arguments might you make for or against 
establishing a decision-making process in the solar arena that employed specialists?  
 
A: Board members who are already public officials would have to take time away from 
their other duties to review solar applications, so specialists would be helpful for at least 
three reasons. First, specialists would be helpful to create some uniformity from one 
county to another which is currently unlikely given the different decision makers. 
Second, specialists could use their expertise to save time in the application process 
instead of having applications backlogged with other business. Finally, a body that 
specializes in solar power would better understand the cost-benefit analysis of solar 
power as well as promote the government’s policies and priorities. The down side would 
be that specialists might be more costly than using already existing governmental 
officials, and creating a new bureaucracy in the current economic and political climate is 
extremely unlikely.  
 
 
ii. California’s Solar Shade Control Act – Notes & Questions p. 61                                                       

 
1. How does the amendment of § 25983, shifting the California statute from a public 
nuisance to a private nuisance model, change the dynamic of enforcement? Considering 
the significant public investment in many solar PV panels, should the burden of 
protecting that investment fall entirely on an individual host property owner? 
 
A: The shift makes the problem of enforcement one entirely for the host property owner. 
This makes it much less likely that the statute will be enforced as the cost of litigation 
may exceed the cost of the solar energy installation itself. Furthermore, this just further 
adds to the cost of solar power as the host property owner is already responsible for the 
cost of the system, the cost of permitting, etc. and may be unwilling or unable to upfront 
money to attorneys for a uncertain outcome. 
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2. How would a lawsuit under the current California Solar Shade Control Act diverge 
from a common law negligence suit as discussed in Section B.2 above? Even if the 
statute’s definition of 10 percent shading as a nuisance might simplify the case, which 
party would have both the burden of bringing the case and the burden of proof in a trial? 
If a standard 3 kW solar PV system costs less than $37,000, wouldn’t it be easier to write 
off the system than for a host property owner to put up an additional $37,000 or more in 
court and attorney’s fees with no guarantee of prevailing in the lawsuit?  
 
A: The 10% shading definition should make the finding of nuisance simpler than under 
the common law which requires a balancing of interests. The solar host, as plaintiff, 
would still have the burden of bringing the case and the burden of proof at trial. The 
added cost issue is addressed above. 
 
3. Unlike the Iowa forced-easement statute that requires a southern property owner to 
negotiate with a solar host, the revised California Shade Control Act tilts the balance 
back to the common law nuisance standard. If the southern property owner in the 
California case was willing to risk criminal charges and the cost of attorney’s fees when 
the California Solar Shade Control Act established stronger protections, what incentives 
are there for current southern property owners to work things out with solar host 
properties to their north? 
 
A:The willingness of the southern property owner in the California case to risk criminal 
charges and attorney’s fees when the Solar  Shade  Control  Act   clearly  protected solar 
rights seems to illustrate the degree of resistance there is to changing what has become a 
sense of absolute right to the skyspace above one’s property. It seems very unlikely that a 
non-compliant southern property owner would feel any incentive to work with solar host 
properties under the current eviscerated  statute. Here is more information  about  the 
California battle: Felicity Barringer, Trees Block Solar Panels, and a Feud Ends in Court, 
N.Y. Times, Apr. 7, 2008 http://www.nytimes.com/2008/04/07/health/07iht-
07redwood.11720381.html?pagewanted=all. 
 
4. Look at the other provisions of the California Solar Shade Control Act. How does 
California define what types of solar energy are covered by the statute? Is passive solar 
covered in addition to solar PV? Is the full skyspace protected or just portions of it at 
certain times of day? How these definitions are crafted can reflect legislative policy 
decisions about the value of Solar Skyspace B for the production of solar energy as a 
public good. Can they also balance the public value against a southern neighbor’s interest 
in landscaping or other personal uses of that airspace? 
 
A: This question is set up for a class exercise to help students walk through some of the 
key issues related to crafting legislation to create a balance between conflicting claims for 
Solar Skyspace B. The fact that the statute provides protection only for certain devices or 
only for certain times of the day or year already reflects some compromises in 
comparison to an absolute claim to full solar access rights. 
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c. Strongest Protections – Notes & Questions p. 64 

 
1. Federal and local government incentives are currently more generous for solar PV, 
which generates electricity to the grid. Yet solar thermal and passive solar also benefit the 
grid by reducing overall demand. Looking at the Boulder ordinance above, consider what 
types of solar energy it protects. Does it cover solar PV systems? Solar thermal? Passive 
solar?  
 
A: Subsection (a) of the Boulder Code mentions “solar heating and cooling of buildings, 
solar heated hot water, and solar generated electricity” so it seems to protect solar PV, 
solar thermal, and passive solar. However, there is some indication that currently less 
protection is provided for passive solar. 
 
2. In addition to considering the rights protected above, consider to what degree the law 
protects each right. May the solar user claim protection for ground-mounted solar 
collectors or do the protections apply only to rooftop applications?  
 
A: Because the Boulder Code employs a “solar fence” for protection, ground-mounted 
solar collectors within the fence enclosure would be protected. 
3. In contrast to the Iowa statute, who are the decision-makers under Boulder’s 
ordinance? What do you think of having different departments making decisions—such 
as the building department to regulate the granting of building permits that satisfied the 
solar bulk plane requirements, the planning department to decide the waiver provisions, 
and the Board of Zoning Adjustment hearing appeals? Might some tensions arise if one 
department is more protective of solar rights and another favors developing larger 
structures? Under the City of Ashland, Oregon’s solar access ordinance, the planning 
department retains jurisdiction for both granting and considering appeals for variances. 
City of Ashland Land Use Code §18.70.060. Ashland has granted significantly fewer 
variances or exceptions for the standard solar access requirements than has Boulder. 
 
A: The Boulder decision-makers include the City Manager, the Planning Board, and 
BOZA. As different departments may have different policy goals, the Boulder regime has 
created some inconsistencies and tension according to its drafters. 
 
4. Next, look at the Boulder ordinance to determine who is responsible for enforcement. 
What are the advantages and disadvantages of requiring a solar user to be responsible for 
bringing an enforcement action in district court? How would a citizen suit under this 
section vary from a standard common law nuisance action? 
 
A: The city attorney has the power to prosecute violations criminally or to impose 
damages, injunctions, etc., and the city manager may levy fines. Alternatively, an injured 
citizen may bring an action in the district court. A citizen suit under this section is similar 
to a private nuisance action, however, the statute shifts some of the cost burden away 
from the solar host by providing for an award of attorney’s fees if the plaintiff prevails. 
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5. What is the government’s enforcement role? What difference would it make if the 
rights were enforced by district courts or through municipal court systems? What are the 
advantages and disadvantages of allowing a solar user to file a complaint to ask a 
municipal official in the enforcement division to issue a citation and bring a neighbor to 
municipal court to enforce the solar access code in the same way as noise ordinances or 
dog barking ordinances are enforced?  
 
A: The government has the ability to impose either civil or criminal penalties for 
violations. Allowing a solar user to petition a government official may help neighbors 
solve disputes before resorting to litigation. However, public resources would be used to 
involve government officials. 
 
 

ii. Permit Systems – Notes & Questions p. 66 
 
1. The basis for Rule’s assumption that southern property owners may claim Solar 
Skyspace B is that “in nearly every circumstance,” the southern property owners are 
“‘first-in-time’ . . . because they hold title. . . .” The U.S. Supreme Court may have 
created this assumption about airspace title by using wording that suggested protection of 
the unused space for future uses: “Otherwise buildings could not be erected, trees could 

not be planted, and even fences could not be run . . . .” United States v. Causby, 328 U.S. 
256, 264 (1946) (emphasis added). Could legislatures modify this common law 
recognition of airspace title? Could they create a different property regime that inverted 
the timing when title to Solar Skyspace B would vest, i.e., vesting for first-in-time use of 
that specific airspace, not when title to the land surface below it was conveyed? 
 
A: This timing issue seems critical. Although appraisals in condemnation cases may not 
cover future speculative uses, it is possible that our current system of property rights do 
vest at Solar Skyspace B at the time the surface below is conveyed. Yet resource property 
right structures have evolved over time and rights of non-use or keeping areas open are 
emerging, so this area may be one ripe for change. 
 
2. In a companion article to Solar Rights, Bronin proposes looking to water law regimes 
to establish a system of permits as the best solution to address solar access problems. Sara 
C. Bronin, Modern Lights, 80 U. COLO. L. REV. 881 (2009). She advocates setting an 
entitlement to the sun to produce “socially beneficial results” and to “adequately 
compensate burdened landowners.” Id. at 882. What do you see as the advantages and 
disadvantages of this proposal? 
 
A: Again, I have found this question a good one for a class exercise. Here are some 
arguments that can be made: 
An advantage is that the solar host is putting the space to a beneficial use that benefits 
society as well as the immediate property. This construction might place more weight on 
the use that benefits more members of society, and thus trumps the southern property 
owner’s proposed use of the space. 
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A disadvantage is that the burdened owner is deprived of using the property as he or she 
chooses without restraint and that this burden may impact the market value of the land.  
This impact might be addressed by adequate compensation, but this again raises the 
question of whether this additional cost should be borne by the solar host or society in 
general if the benefits are more universal.  
 
3. Rule raises concerns about solar rights delaying a southern property’s “more 
productive uses.” Strict first-in-time-first-in-right regimes have caused waste in the water 
context. Could a permit system address this by providing an objective determination of 
what constitutes “more productive uses”? Similarly, could a permit system encourage 
development alternatives or mitigation measures? Currently many developers are 
required to mitigate the impacts of the changes they seek by building roads, sewer 
systems, parks, or schools. Could they similarly be required to accommodate existing 
solar power systems through set-back and roof-obstruction adjustments or by providing 
new, unblocked locations for solar panels? Would this at least address the host property’s 
lost investment which, under the common law, the southern property owner currently has 
no obligation to consider? 
 
A: The questions here are trying to get at some adjustment to the common law regime 
which places all burdens of asserting a right on the host property and which provides no 
incentive for southern neighbors to avoid conflicts because they may have no obligations. 
A host should at least be entitled to some compensation or accommodation for their 
investment, which was reasonable under the status quo before the southern neighbor took 
subsequent affirmative action that caused the blockage. 
 
4. Rule suggests that a host property owner might have ulterior motives for installing 
panels, such as creating a view easement. Could the law be drafted to curb such 
opportunistic motives?  
 
A: Proving state of mind is often difficult (as with “spite fences”), but statutes can 
include provisions that attempt to curtail opportunistic motives. Furthermore, solar 
devices are currently expensive enough that it is unlikely a party would go to the expense 
of installing one for other reasons. Another consideration for society, however, is if solar 
energy becomes more valued and claims for every type, including passive solar, become 
more prevalent, then should the fact that non-use of the space provides multiple benefits 
including solar energy and views be weighed more heavily than a conflicting 
“consumptive” use that destroys these currently existing attributes.  
 
5. Does creation of a solar permitting system require an expensive new bureaucracy for 
enforcement? Would each state system require a distinct solar permitting agency? What 
existing agencies might be best suited for such a task? What do the Iowa and Boulder 
laws do? 
 
A: The issue of who might manage a permitting system is addressed above. While 
specialists might be best for efficiency and consistency purposes, they are not necessary. 
Iowa uses local governmental agencies or courts to make decisions about solar 
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easements. Boulder uses several different entities at different stages of the process 
including the City Manager, the Planning Board, and BOZA. Any of these entities might 
be appropriate, but for consistency purposes, it is probably best to centralize the 
permitting in one department, such as planning in the way Ashland, Oregon, does. 
 
 

D. Trees and Distributed Solar Power – Notes & Questions p. 71 

 
1. Ashland and Boulder both have a hybrid solar access system. There is standard 
protection of a solar envelope to prevent the construction of buildings or other structures 
that interfere with solar access. However, a special permit is required for protection from 
vegetation. The drafters of Boulder’s solar ordinance claim they wanted a uniform zoning 
system, but defaulted to a hybrid one requiring special permits for trees in response to 
taunts that otherwise they were “tree mutilators.” Do you think such a hybrid system 
makes sense in terms of resources? What arguments can you make that trees should 
require this special treatment? 
 
A: A hybrid system does not make sense if alternative energy is a high priority. An 
argument can be made that trees deserve special treatment because of their energy-saving 
benefits—but this might be refuted in many climate zones as the energy-generating 
benefits of PV may outweigh the air conditioning savings that could be achieved by 
lower maturing trees that do not interfere with rooftop PV. Trees also capture greenhouse 
gases and have valuable aesthetic qualities, but these might also be achieved in ways that 
do not interfere with solar energy concerns.  
 
2. Notice that § 18.70.110 (E) of Ashland’s ordinance declares that “shading vegetation . 
. . [is] a public nuisance . . . .” What is the significance of this declaration? Does it mean 
that a public official, instead of a private homeowner, would be responsible for 
enforcement? Compare Ashland’s regime to the current version of California’s Solar 
Shade Control Act discussed in C.4.b.ii above.  
 
A: If the remedy is public nuisance, then solar rights are strengthened because they have 
the weight of the government behind them. In contrast, a private nuisance regime, which 
is the case under the current version of California’s Solar Shade Control Act, means that 
solar rights are less likely to be enforced if all burdens are on the host property to bring 
the enforcement action. Another alternative is Boulder’s private right of action with an 
award of attorney’s fees to the solar host if it, as plaintiff, prevails. 
 
3. Virtually all current solar access laws protect existing vegetation at the time a solar 
device is installed. At a minimum, utilities usually will not provide credits if the area 
where solar panels are to be installed is already shaded. Is it reasonable to expect 
landowners with trees to keep them trimmed to maintain the status quo at the time of 
installation? Should the utility that is using the grid-connected PV generation be 
responsible just as it is for trimming vegetation below its utility lines?  
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A: Some statutes do require that trees be trimmed to maintain the status quo at the time of 
installation. Another issue is who bears the cost of trimming—the solar host or the party 
owning the trees? If the utility owned and maintained the panels on host properties, 
which is an alternative way that grid-connected solar power could be structured, it would 
seem obvious that the utility would trim interfering vegetation just as it does with 
vegetation that interferes with its lines. 
 
4. As the country’s energy needs become more pressing, might this provide more 
incentive to eliminate provisions grandfathering in existing vegetation and to allow the 
trimming of existing trees? What rationales are most compelling—national security, 
safety, the public good of contributing to or stabilizing the electricity grid? 
A: This could be a good topic for a seminar paper. It seems that argument could be made 
under most of these rationales. Another consideration is whether trimming or removing 
existing trees rises to the level of a taking. 
 
5. Interviews by the author with Ashland and Boulder officials in 2010 suggest the 
vegetation permit portions of their ordinances are not used frequently. For example, the 
Ashland planners said that they had fewer than five vegetation permits in the thirty plus 
years since its ordinance was passed in 1981. But these officials opined that the shift to 
protection for solar owners made permits and litigation unnecessary because southern 
neighbors are more likely to accommodate when they know they, not the solar users, 
have the burden of proof. Do you think this is a persuasive rationale for enacting more 
burden-shifting regulation in the solar access arena?  
 
A: Regulation that forces southern property owners to consider solar access could 
contribute to a paradigm shift. In the not too distant past, cigarette smoking was 
considered an absolute right, and smokers felt entitled to light up anywhere and around 
anyone. Now smokers are aware of how their habit infringes on other’s comfort and 
health. Although blocking solar access does not have a second-hand-smoke impetus, a 
more urgent energy crisis may be sufficient to encourage everyone to be more aware of 
this important issue. 
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CHAPTER 3: WIND 

 

A. History & Context – Notes & Questions pp. 82-83  

 
1. Although U.S. wind power capacity increased by a record 50 percent in 2008, the 
economic recession set back wind development. Wind turbine deliveries declined by 
approximately 50 percent in the early part of 2010 due to competition from natural gas 
(which dropped 25 percent in price, down to $4.20 per million BTUs). Utilities have been 
hesitant to sign long-term power purchase agreements with wind developers when natural 
gas prices are low and electricity demand has declined because of the weak economy. 
Could Congress help guarantee a more steady development of wind power by enacting a 
federal renewable mandate? Do you think this is a good idea? 
 
A: This is a good topic for class discussion to make sure students know what renewable 
energy mandates are and to help them see what the role of the federal government could 
be. There has been a push for a federal renewable energy mandate, but politics have 
stalled it. It is worth reviewing some of the law review articles on the topic. 
 
2. Although small wind generators currently make sense in rural areas, to date, they have 
not become a standard fixture in urban areas. If small generators become increasingly 
efficient, what legal problems might arise as they are installed in urban areas? What 
parallels and distinctions do you see between a right to solar access and a right to wind 
access? 
 
A: It seems that small wind generators would have even more problems with access 
rights because of the many opportunities for obstruction in a compact urban environment. 
Of particular concern might be that the buffer zone to avoid wind obstruction would be 
much more than the fairly discrete Solar Skyspace B for solar access. 
 
 

B. Property Rights & Wind Severance – Notes & Questions pp. 87-88 

 
1. Many states have statutes recognizing that a property owner may create a wind 
easement. Are these statutes any different from the “cheerleading” statutes discussed in 
the context of solar rights in Chapter 2?  
 
A: No, wind easement statutes similar to solar easement statutes only recognize the right 
of parties to enter into such agreements. They do not particularly encourage neighbors to 
agree on a mutual solution and the difficulties inherent to a negotiation are in no way 
mitigated. 
 
2. To help address some of the issues raised by wind development, some states have gone 
beyond simply recognizing a right to enter into a wind easement. In 1996, South Dakota 
enacted the above statute limiting wind severance. One of the original proponents of the 
South Dakota provision said that his concern was for farmers in the state who were 
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accepting leases for potential wind development without realizing that it could ultimately 
destroy all surface use. In the last five years, other states, such as North Dakota and 
Nebraska, have followed South Dakota’s lead and prohibited severance of wind rights 
from surface rights. Wyoming and Montana are also considering the possibility. What do 
you see as the pros and cons?  
 
A: Colorado recently passed a statute banning wind severance. To hear more of my 
thoughts about the pros and cons, go to:  
“Who Owns the Wind?” Colorado Public Radio interview with Ryan Warner (2-20-2012) 
http://www.cpr.org/#load_article|Bill_Bans_Wind_Rights_Separation. 
 
Peter Blake, Lawmakers seek to harness the wind—legally speaking—and tie it to the 

land, Colorado News Agency Covering the Capitol (Feb. 2, 2012) at  
http://www.coloradonewsagency.com/2012/02/02/lawmakers-seek-to-harness-the-
wind%E2%80%94legally-speaking%E2%80%94and-tie-it-to-the-land/ 
reprinted in 
http://www.ext.colostate.edu/energy/120307.html. 
 
3. As the leading state for wind power development, Texas most likely has the highest 
acreage in the country of wind rights that are already severed. Yet, just as it has resisted 
unitization in the context of oil and gas development, Texas appears to be resisting efforts 
to restrict wind severance. At least one author has suggested that the market may solve 
the problem: commercial-scale wind investors are hesitant to work on properties where 
the wind is severed from the surface estate. Lisa Chavarria, The Severance of Wind Rights 

in Texas, University of Texas School of Law’s Wind Energy Institute, 5 (Jan. 2009). 
What do you think of this market approach?  
 
A: The problem with the market approach is that it does not protect ranchers or other 
landowners who sell their wind rights without knowing the market forces. Also, projects 
are few enough that investors can cherry-pick those that are most favorable for them. 
However, as the best locations are depleted, then developers may begin looking at 
severed land plays. At that point, the difficulties created by wind severance may create 
increasing problems for the development of wind power. 
 
4. Each wind turbine creates a “wake” behind it that can impact the productivity of 
downwind turbines. Troy Rule, A Downwind View of the Cathedral: Using Rule Four to 

Allocate Wind Rights, 46 SAN DIEGO L. REV. 207, 208 (2009). Consequently, there is an 
art in positioning wind turbines to maximize production in an area. Figure 3.4 
dramatically illustrates the wake effect. One of the problems with a strict prior 
appropriation model is that a first-in-time- first-in-right regime ensures that the older 
uses, but not the best uses, must be fully satisfied before newer uses. Is there some way to 
allocate rights so that older turbines do not impact the downwind use of more efficient 
and more productive windfarms? Should there be? 
 
A: This problem is similar to one in the context of water. Some of the most senior water 
rights encourage wasteful practices like flood irrigation while more junior water rights 
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could provide more societal benefits. This problem may support an allocation system 
different from a first-in-time-first-in-right regime. 
 
5. Like oil, wind is fugacious in that it flows across multiple properties and is not 
valuable until reduced to possession. In the context of oil, this is called the “rule of 
capture,” and this rule has caused owners on either side of a property line to throw 
additional money and resources into dueling production wells in the race to be the first to 
extract the resource. Uncontrolled extraction also cuts back on the productivity of oil 
fields, causing waste not only of additional unnecessary infrastructure but of the oil 
resource itself. Many states have attempted to mitigate the negative effects of the rule of 
capture by imposing spacing, pooling, and unitization requirements. What do you think 
about the possibility of states enacting comparable rules of cooperative development to 
substitute for the competitive rule of capture in the context of wind development? Would 
this encourage more efficient production with fewer turbines?  
 
A: Unitization might be a good solution for wind power. Measuring the resource and 
making allocations might be simpler than with underground models used to predict 
mineral resources. Cooperative development could increase efficiency and minimize 
waking by reducing the number of turbines overall.  
 
6. Currently those landowners with turbines located on their properties can receive 
significantly higher royalties than adjacent owners who do not have a turbine. Even under 
a unitization scheme, can the landowners with turbines make an argument that the hassle 
of having turbines on their properties justifies additional compensation for the noise, the 
traffic, or their inability to use the surface in that area? 
 
A: It does seem that having turbines and supporting roads and facilities on one’s surface 
should definitely warrant additional compensation. The formulae should strive to make 
compensation proportional to the direct effects on one’s property. 
 
 

Wind statutes by state—For lists of the wind statutes in each state, you can look to 
National Wind Coordinating Committee & National Conference of State Legislatures, State 

Siting and Permitting of Wind Energy Facilities (April 2006), 
http://www.nationalwind.org/assets/publications/Siting_Factsheets.pdf. 

 
 

C. Wind v. Wildlife–Notes & Questions pp. 97-98  

 
1. The court required Beech Ridge Energy to have an Incidental Take Permit under 
Section 9 of the ESA even though no bats were sighted on the property and no bats had 
been injured. What was the court’s reasoning? 
 
A: Congress’ intent in enacting ESA was to protect and conserve endangered species. It 
would not make sense, therefore, to require that the species actually be harmed before 
providing protection. Defendant’s claim that the citizen-suit protection clause precludes 
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claims of future violations is not consistent with this legislative intent. 
 
2. Beech Ridge Energy was expected to anticipate bat issues, prepare a Habitat 
Conservation Plan, and apply for an Incidental Take Permit all prior to construction. This 
failure created a potentially lengthy delay in project implementation after most of the 
capital was already invested. Does this timing make sense?  
 
A: Requiring a developer to anticipate all of the problems beforehand may be 
unreasonable. Yet there seem to be few alternatives that can prevent the irreparable harm, 
so the preliminary evaluation should make an effort to anticipate and address as many 
issues as possible.  
 
3. The USGS has studied the impact of wind turbines on wildlife. See, e.g., 
http://www.fort.usgs.gov/products/publications/pub_abstract.asp?PubID=22170. 
In February of 2011, the USFWS published Draft Land-Based Wind Energy Guidelines 
to address wind and wildlife issues. 
http://www.fws.gov/windenergy/docs/Wind_Energy_Guidelines_2_15_2011FINAL.pdf 
[“Guidelines”]. The Guidelines’ intent is to “guide a developer’s decision process as to 
whether or not a selected location is appropriate for wind development.” Id. at 2. The 
Guidelines set out five tiers of review, specifically: (1) a preliminary evaluation; (2) site 
characterization; (3) preconstruction field monitoring and assessments to predict impacts; 
(4) post-construction fatality monitoring; and (5) other post-construction research to 
evaluate direct and indirect effects of development and to assess how these effects might 
be addressed. Do you think this process will give developers enough information at each 
stage of the project to determine whether to proceed or to abandon it if the costs are too 
high?  
 
A: The answer depends on the accuracy of the preconstruction studies. If a post-
construction survey shows a much harsher impact than the original, developers will not 
have enough information.  
 
4. The iterative review process proposed by the Guidelines may mean years of 
preliminary study and assessment before a wind project can become operational. Some 
predict it may take up to seven years, in contrast to just a matter of days or months for an 
oil well to be approved and drilled on federal lands. Could this extra time and cost 
jeopardize investments in wind development?  
  
A: This question gets at the overall conundrum. The problem with the iterative process is 
the added time, cost, and uncertainty it adds to any wind project. The additional time and 
study is necessary because the impact of relatively newer wind technology does not have 
a long track record. The irony, however, is that this new-kid-on the block status of wind 
development puts it at a disadvantage in comparison to conventional fuel development 
that by now has generally more predictable impacts, even if some of them are 
catastrophic like the BP oil spill. 
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5. The Guidelines also note, “The Service will regard such voluntary adherence and 
communications as evidence of due care with respect to avoiding, minimizing, and 
mitigating adverse impacts to species protected under the MBTA and BGEPA, and will 
take such adherence and communication fully into account when exercising its discretion 
with respect to any potential referral for prosecution related to the death of or injury to 
any such species.” Id. If you were a wind developer, would this assurance be enough? 
 
A: The language of this guideline, such as “will take… into account” does not sound like 
a very strong assurance that the USFWS will not prosecute if a developer acted in good 
faith. Furthermore, a developer could still face heavy financial burdens to make 
adjustments, so the risks may be too high to be economically tolerable. 
 
6. In 2008, the Bureau of Land Management prepared a programmatic environmental 
impact statement (PEIS) addressing the development of wind energy on federal lands 
within its jurisdiction. Under this PEIS, the BLM has issued rights-of-way for 
approximately 500 MW of wind power. What do you think are some of the measures the 
BLM identified for mitigating wildlife impacts of wind projects? After four years of 
deliberations, the USFS also issued guidelines for permitting wind turbines on Forest 
Service lands, including wildlife monitoring requirements. U.S. FOREST SERV., WILDLIFE 

AND FISHERIES PROGRAM MGMT HANDBOOK 2609.13_80 (effective Aug. 4, 2011); U.S. 
FOREST SERV., SPECIAL USES HANDBOOK 2709.11_70 (effective Aug. 4, 2011). 
 
A: This question can lead to a good class discussion. I recommend going directly to the 
guidelines referenced and discussing their provisions. Here are the links: 
http://www.fs.fed.us/recreation/permits/documents/final_2609.13_80_09182007.pdf 
www.fs.fed.us/im/directives/fsh/2709.11/wo_2709.11_70.doc. 
 
 

D. Wind v. Humans 

 

1. Background – Notes & Questions p. 100 

 
1. Some California utilities are importing wind power generated from outside the United 
States. Matthew Fleischer, Cross (Border) Winds, HIGH COUNTRY NEWS, Feb. 15, 2010, 
at 6. Incentives for locating wind farms in Mexico instead of the United States include 
lower costs and a quicker licensing process. Could this result in fewer U.S “green” jobs?  
 
A: The cross-border development of energy generation—whether renewables or 
conventional fuels—would be a good topic for a seminar paper. As with any outsourcing, 
there are pros and cons. Although it could mean fewer green jobs, it also might 
incentivize companies to use more wind power if the costs are more competitive. From a 
social justice perspective, we are exporting problems, also exporting jobs and economic 
stimulus for the people of Mexico. 
 
2. What about social justice or environmental justice concerns? Is this solution simply 
exporting U.S. environmental concerns with wind power production to another country 
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that may provide fewer protections for its citizens?  
 
A: The social justice component could be a significant part of the paper above or its own 
paper topic. 
 
3. A technical analysis of wind energy facilities’ impacts on the property values of nearby 
residences found no evidence that prices of homes surrounding wind facilities are 
consistently, measurably, or significantly affected by either the view of wind facilities or 
the distance of the home to those facilities. 
http://www1.eere.energy.gov/windandhydro/impacts_siting.html. Does this market data 
refute the aesthetics argument against wind?  
 
A: While this analysis may not be conclusive evidence for a court, it does seem to 
provide objective scientific evidence to help refute the frequent assertion that wind 
development negatively impacts property values. 
 

 

2. Rankin v. FPL Energy, LLC – Notes & Questions pp. 104-105 

 
1. What do you think of the Rankin court’s rationale? Do you agree that “notions of 
beauty or unsightliness are necessarily subjective in nature and that giving someone an 
aesthetic veto over a neighbor’s use of land would be a recipe for legal chaos”? If not, 
how should a court weigh aesthetic claims? 
 
A: On the one hand, one might disagree with the court because aesthetic value can have 
an enormous impact not only on a person’s subjective happiness but also on the value of 
land. On the other hand, this policy is likely to allow more productive use of land and 
benefit the greater good. Giving a landowner “aesthetic veto” power could open the law 
to abuse, but courts should be able to rein in excesses with a reasonableness standard. 
Chaos is a strong word, but adjudicating whether a veto is reasonable takes up court time, 
so an absolute restriction on aesthetic claims may be more administratively appealing. 
 
2. While the Rankin court decided that a nuisance action could not be based on aesthetic 
concerns, the Supreme Court of Appeals of West Virginia seems to have reached the 
opposite result in Burch v. Nedpower Mount Storm, 647 S.E.2d 879 (W. Va. 2007). In 
Rankin, the plaintiffs were attempting to shut down the Horse Hollow Wind Farm. In 
contrast, the Burch case involved a pre-construction effort to enjoin the construction of a 
200-turbine wind power facility. Although the circuit court granted judgment on the 
pleadings for the defendant, the Supreme Court of Appeals of West Virginia reversed, 
holding that the plaintiff’s allegations of nuisance were legally sufficient to survive an 
attempt at injunction. How would you reconcile the two approaches? 
 
A: The Texas court avoided waste by allowing the existing wind farm to stay. To shut it 
down or move it would have been enormously expensive and a waste of both time and 
resources. In contrast, by enjoining construction before it begins, the West Virginia court 
is not necessarily saying existing farms can be shut down, but only that developers need 
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to look for less intrusive locations before sinking large sums of money into a project. This 
seems like a middle ground approach. 
 
3. Beyond aesthetics, health concerns might be an alternative basis for a nuisance claim. 
Broken turbine blades and “ice throw” (large chunks of ice thrown off turbine blades) 
have mostly been eliminated by newer turbine designs. However, at least one doctor has 
diagnosed “wind turbine syndrome,” described as “the cluster of symptoms—
sleeplessness, headaches, depression, dizziness and nausea—that she has identified in 
people . . . who live within a mile of industrial-size wind turbines.” Kristin Choo, The 

War of Winds, A.B.A. J. 54, 56 (Feb. 2010). Consider how recognition of this syndrome 
might change the potential for a wind nuisance lawsuit. 
 
A: The landscape could change radically if “wind turbine syndrome” should become a 
recognizable medical condition. If the medical community comes to accept it, then it will 
no doubt be included in evidence in court cases. 
 
4. Noise appears to be one of the biggest complaints against wind turbines. EPA 
guidelines recommend 55 dBA (A-weighted decibels) for daytime outdoor noise limits in 
urban areas and 45 dBA for rural areas. http://www.epa.gov/history/topics/noise/01.htm. 
Yet lower decibel noises can disturb night sleep, and “rhythmic pulsing” as well as “low-
frequency noise—sound that vibrates relatively slowly and is pitched low on the scale of 
sounds audible to the human ear”—may be especially hard to ignore. Choo, supra, at 57. 
Could one argue that noise, as with aesthetics, has a subjective component?  
 
A: Yes, noise has a subjective component. However, it is measurable and can have 
measurable health effects, so the arguments for its being a legitimate consideration might 
be stronger than visual aesthetics which can vary in the eyes of the beholders. 
 
5. Can wind developers proactively address some of the most common complaints? Some 
companies are paying landowners up front in exchange for a waiver of the right to sue on 
the basis of noise. Do you think this is a good idea or might it be interpreted as an 
admission that noise complaints are legitimate concerns? 
 
A: Some individuals who have been parties to a lease on their own lands for wind 
development have attempted to sue their lessee on the basis of noise. In these situations, 
it seems that a wind company would want to include boilerplate language in the original 
lease that mentions noise and precludes lawsuits because of it. This would be efficient to 
get the noise issue out of the way and to discourage post-development problems. In the 
case of severed wind, a wind developer might gauge the frequency and likelihood of 
success of such a noise suit before investing additional time and money in securing 
additional separate noise agreements with landowners. If agreements are signed, they 
could include language that the agreement is not an admission that noise is a problem. 
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E. Wind v. Other Resources – Notes & Questions pp. 112-13 

 
1. Federal mineral leases presume that multiple minerals can be developed. Yet, some 
commentators have concluded that multiple mineral development has not worked well in 
the mineral context. Is accommodation a reasonable alternative?  
 
A: Accommodation still prioritizes mineral development over surface development, so if 
wind is part of the surface estate, its development might be compromised. A multiple 
mineral development scheme, if workable, would put it on a more even footing.  
 
2. Although first-in-time is often the default in a multiple development context, should 
other balancing criteria be considered? Does first-in-time make sense if wind power 
precludes development of more monetarily lucrative reserves of oil and gas or minerals? 
Also, should wind power development come first if extracting another deposit could be 
completed in less than five years, when a wind farm might tie up other development of 
the land for twenty to fifty years? 
 
A: Generally, there is little incentive for a first-in-time developer to accommodate those 
coming after it. As the questions indicate, there may be good reasons for curtailing wind 
development until after conventional fuel development if one is more monetarily 
lucrative or if the fossil resources can be depleted, freeing the land up for long-term wind 
generation. 
  
3. Another area of tension between wind power and other resources is the use of 
transmission facilities. During periods of high water and high winds in 2011, the 
Bonneville Power Administration, the federal agency that operates hydropower dams on 
the Columbia River, ordered wind farms to shut down for several hours each day.  The 
BPA claims it cannot shut off the dams instead because water over the spillways would 
cause turbulence that could injure juvenile salmon. The closures have cost wind energy 
companies millions of dollars because they cannot deliver the power and resulting tax 
and energy credits they have committed to California utilities. On June 13, 2011, five 
wind companies filed a claim with FERC alleging BPA used its transmission marketing 
power to curtail competing generators. Can you think of ways to address these conflicts?  
 
A: Unfortunately, it will probably take third-party intervention to address these conflicts. 
Despite a ruling in December of 2011, in which FERC ordered BPA not to discriminate 
against wind power companies, BPA ordered wind farms to curtail production again in 
April of 2012. See, e.g., http://www.businessweek.com/ap/2012-04/D9UFJ8O02.htm. 
 
4. The DuVivier-Wetsel article included specific examples of agreements as appendices. 
One sample follows here. As you review it, consider whether there is anything you would 
add or delete.  
 
A: This note is a lead in to the article that follows. 
 
 



 36 

K.K. DuVivier and Roderick E. Wetsel, Appendix III: Sample Accommodation 

Agreement – Notes & Questions p. 118 

 
1. What do you think of the sample Accommodation Agreement? How does it address the 
wind lessee’s needs? How does it help from the oil and gas lessee’s perspective? 
 
A: This accommodation agreement is the basis for the Skills Exercise in Appendix 7. 
Please see Appendix 8 for my notes. 
 
2. Wind lessees frequently must assign their agreements to lenders for collateral. Note 
that Section 14 of the sample Accommodation Agreement above does not mention 
assignment to lenders specifically, but it does restrict assignment to being effective only 
when a copy of the agreement is furnished to the other party. What do you think of 
language common in other agreements that provides a wind lessee with the absolute right 
to assign to a lender and that also requires the other party to execute a form of consent to 
such assignment “in a form customary to the industry”? 
 
A: Assignment for financing purposes is often critical to a deal, so having this clause in 
the original agreement is helpful. The “in a form customary to the industry” language 
provides some wiggle room for both sides to make an argument about what is customary.  
 
3. Drafting a wind lease involves several considerations. In addition to considering what 
rights are to be granted, a lease would normally set terms for each phase—evaluation 
(typically 1-10 years), construction (1-2 years), and operations (20-50 years). What other 
clauses might you recommend if you represented a wind lessee? For wind lease drafting 
suggestions from the landowner perspective, go to www.windustry.org/leases. 
 
A: Again, this is part of the Skills Exercise in Appendix 7. The website listed will provide 
some specific suggestions. 
 
4. Some wind leases are drafted to state that after the operations phase (20-50 years), the 
turbines revert to the ownership of the landowner. Do you think this is a good idea? What 
if the power purchase agreement has expired—where would the landowner market the 
power? What if the amortization period for the turbines has run—can the landowner 
afford decommissioning costs? Some local authorities are beginning to step in to require 
decommissioning as part of any wind energy development plan. Should this be required? 
If not, will our hillsides of the future be pocked with defunct transmission lines and wind 
turbines because most rancher and farmer lessors are not equipped to dismantle tons of 
concrete and steel? Does this emphasize the need for local control as addressed in the 
next section? 
 
A: Provisions that allow an amortized turbine to revert to a landowner who has neither 
the expertise nor the resources to maintain it or to remove it seems self-serving on the 
part of the lessee to the disadvantage of the lessor. If the lessee strips the turbine of 
valuable rare earth metals and components and leaves the husk for the landowner to 
dispose of, there is little doubt that hillsides may be pocked with defunct turbines. This 
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develop now and worry about decommissioning later attitude is one of the past that has 
resulted in abandoned mines and oil operations from over a century ago still causing 
pollution problems today. Fortunately, some local authorities require a decommissioning 
plan as part of the overall permit process.  
 
 

F. Local Controls 

 
1. In Section D of this chapter, we saw that aesthetics alone were not enough in the 
Rankin case to support a nuisance claim in Texas. What does the Zimmerman court say 
about aesthetics as the basis for Wabaunsee County’s complete prohibition against wind 
farms? 
 
A: The judge finds that the Board of Commissioners was reasonable in justifying its 
decision to change zoning ordinances based on aesthetic considerations. The farms 
“would adversely, if not dramatically, affect the aesthetics of the county, and for that 
reason should be prohibited.” Because the board was reasonable in enacting the measure, 
the court did not want to intervene. 
 
2. Because much of wind power development is dependent on siting—which is a land use 
function traditionally controlled by local governments—counties and cities have 
significant influence over the future of wind development. Yet, we see in Zimmerman 
that local control can result in countywide bans preventing a wind farm from developing 
even after it already had acquired permission from individual landowners. What issues do 
you see with the Kansas Supreme Court’s holding? 
 
A: The ruling seems to infringe on freedom of contract by allowing retroactive 
nullification of contracts on grounds that regulation of the industry already existed, so 
developers should have foreseen potential changes in the legislation. 
 
3. Some states, including Wisconsin, Washington, and Ohio have enacted statewide 
statutes to promote wind power development by restricting local control. E.g., 
http://legis.wisconsin.gov/2009/data/acts/09Act40.pdf. Do you think that such statewide 
laws might conflict with the traditional powers of local governments to protect the health 
and safety of their residents? Do you think that states with a strong tradition of home rule 
for cities and local governments might have a more difficult time centralizing the 
regulation of wind development?  
 
A: Cities and counties with traditionally strong political power will probably resist more 
against centralized regulation. 
 
4. The Telecommunications Act of 1996 barred local governments from considering the 
environmental impact of radio frequency radiation emissions when regulating the 
placement of cell towers. Could the federal government similarly step in to protect wind 
development? See, e.g., Patricia E. Salkin, director of Government Law Center at Union 
University’s Albany Law School—past chair of ABA Section of State and Local 
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Government Law, quoted in Kristin Choo, The War of Winds, A.B.A. J. 54, 60 (Feb. 
2010). 
 
A: The Salkin article suggests that the federal government could step in and is worth 
discussing in additional detail. 
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CHAPTER 4: HYDROPOWER 

 

A. How Hydropower Works – Notes & Questions p. 129 

 
1. Originally, the power of water was used directly onsite, without converting it to 
electricity. Some argue that large dam projects in the western United States were 
primarily motivated by the desire to control water for land development and irrigation, 
not for power generation. However, President Franklin Delano Roosevelt and western 
congressmen recognized that they could use electricity as an excuse and a subsidy for 
these massive, and otherwise uneconomical, dam projects. See, e.g., MARC REISNER, 
CADILLAC DESERT: THE AMERICAN WEST AND ITS DISAPPEARING WATER 140 (2d ed. 
1993).  
 
A: CADILLAC DESERT is a great resource for class discussion if your course has the 
luxury of time for this. There also is a multi-part documentary based on the book, and I 
use excerpts from it in my classes related to this chapter.  
 
2. Once the large dam projects were built, utilities encouraged consumers to increase 
demand for the electricity produced. Hoover Dam has produced an average of 4.2 
TWh/year, and Nevada, a sparsely populated state, receives almost one quarter of that 
production. Do you want to guess why there are so many lights on the Las Vegas strip?  
 
A: Many of these federally-funded hydro projects support the aphorism—if you build it, 
they will come. Cheap power encourages the extravagance of Las Vegas, and once high-
energy uses are installed, the demand for power increases.  
 
 

B. Early State Control and Property Issues – Notes & Questions pp. 139-40 

 
1. The Mill Acts shifted several significant aspects of property law. These acts allowed 
mill owners to flood upstream property and eliminated or restricted the ability of affected 
upstream property owners to sue for trespass or nuisance, which would have been 
permitted under the common law. The acts also eliminated the upstream owners’ ability 
to seek a permanent injunction or to recover punitive damages. Finally, before the Mill 
Acts were enacted, upstream owners could and did dismantle mill dams under the 
common law right to use self-help to abate a nuisance. This too, the Mill Acts prohibited. 
Consider the significance of each of these shifts. 
 
A: The Mill Acts represent a property paradigm shift. Individual rights to claim trespass 
or nuisance were circumscribed to prioritize mill development. A similar shift in the 
treatment of solar of wind rights, although unlikely in today’s legal climate, would be 
transformative. 

 
2. Justice Barnes suggests that the basis for supporting the right of a mill owner to flood 
others’ lands or even to destroy flows of an “unprofitable mill site” is “to further the 
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public good . . . .” He explains later in the Bean decision that flooding “of riparian lands 
is an adjustment and regulation to assure development of reasonable use of such lands 
among riparian owners.” Could a similar argument be made to support solar or wind 
access statutes? Look back at Chapters 2 and 3 to consider similar adjustments to 
common law property rights that might assure reasonable use of lands for the 
development of these alternative energy sources. For example, should a southern property 
owner’s interest in Solar Skyspace B be defeasible if solar power generation is a first-in-
time reasonable use of that space?  
 
A: The Bean case provides a wonderful springboard for discussing how we view property 
in different contexts and how dramatically a shift in perspective might impact the 
development of certain resources over others.  

 
3. Justice Barnes is careful to note that mill rights are not “an exercise of eminent 
domain” and that mills “are not a public use . . . .” While early grist mills may have been 
accessible to all of the public, subsequent mills for commodities such as cotton or paper 
were generally private enterprises. This evolution led courts to justify the Mill Acts on a 
broader definition of public good: “the interest which the community at large has in the 
use and employment of mills . . . .” Fiske v. Framingham Mfg. Co., 29 Mass. (12 Pick.) 
68, 72 (1831). What do you think of this rationale? 
 
A: Compare Justice Barnes’s analysis to discussions of public utilities and the rationale 
for regulating them in Munn v. Illinois, 94 U.S. 113 (1876) and New State Ice, Co. v. 

Liebmann, 285 U.S. 262 (1932). 
 
4. The Fiske court also noted that the Mill Acts were “designed to provide for the most 
useful and beneficial occupation and enjoyment of natural streams and water-courses, 
where the absolute right of each proprietor to use his own land and water privileges, at 
his own pleasure, cannot be fully enjoyed, and one must of necessity, in some degree, 
yield to the other.” Id. at 73. Could this rationale support a shift in common law property 
rights to provide a better balance in developing other alternative energy sources for the 
public good?  
 
A: The world is a very different place today from what it was in Fiske’s or Bean’s time 
(1831 and 1934, respectively). Private property rights are strong and few want to “yield 
to the other.” However, population gains have meant we all live closer and have more 
impact on each other worldwide, so compromising to “provide for the most useful and 
beneficial occupation and enjoyment” of resources may become a necessity that trumps 
absolute private rights. 

 
5. The court in the Fiske case also stated that the Mill Acts were justified to give the 
riparian owners full use of their properties: “the nature of the property . . . is often so 
situated, that it could not be beneficially used without the aid of this power.” Id. at 72. 
Does this argument that a particular property right is valueless without associated rights 
of necessity or access sound similar to arguments wind or mineral owners might make as 
discussed in Chapter 3? 
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A: Both solar and wind power collectors are useless without a protected right to the 
resource—so legislation might be established to provide owners with full use of their 
properties.  
 
 

C. Federal Control of Hydropower Dams  

 

1. Rise of Federal Control – Notes & Questions pp. 144-45 

 
1. What is the legal basis for federal authority over hydropower dams? What do you see 
as the pluses and minuses of federal involvement? 
 
A: The Supreme Court held in 1824 that Congress had authority under the Commerce 
Clause. The benefits of federal licensing are that it helps prevent jurisdictional conflicts 
and creates a more uniform system. One drawback is that federal control may infringe on 
states’ powers and their unique needs. 
 
2. Eighteen years after the National Reclamation Act of 1902, Congress passed the 
Federal Power Act, 16 U.S.C. § 791-828. The Federal Power Act created the Federal 
Power Commission, predecessor to the current Federal Energy Regulation Commission 
(FERC). FERC has the authority to license non-federal hydroelectric power plants, and it 
is unlawful to operate any hydroelectric generation facility without such a license. What 
do you see as the benefits of requiring federal licensing? What are some of the 
drawbacks? 
 
A: One of the benefits is consistency and the ability to promote renewable on a federal 
scale. One drawback is bureaucracy. 
 
3. Some have argued that FERC’s jurisdiction in this area impedes the development of 
hydropower—especially for small-scale and offshore projects as discussed further in 
Section E of this chapter. What do you think about FERC’s role? 
 
A: Unfortunately, FERC has been an impediment in these areas.  Recent proposed 
legislation by national hydropower associations would remove FERC licensing authority 
over small-scale hydro projects. 
 
 
4. In addition to being the licensing authority for all dams, the federal government 
(through the Army Corps of Engineers) controls 609 dams and maintains and operates 
seventy-five hydroelectric facilities that generate 24 percent of the nation’s hydropower 
and 3 percent of the U.S.’s total electricity. Do you think that being directly involved in 
the hydropower business is an appropriate role for the federal government? Do federally-
run hydropower dams have an unfair advantage? Look back to the discussion in Chapter 
3 about how the Bonneville Power Administration has required wind farms to shut down 
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during high-wind, high-water periods. Is there a way for other renewable energy sources 
to receive federal backing similar to what hydropower has enjoyed?   
 

A: The BPA seems to be using its clout to curtail wind power in the Columbia River 

Basin. Other renewable resources would probably jump at the chance to receive the 

funding hydropower has received from the federal government, but it is very unlikely to 

come in the current economic and political climate. 

 

5. Again review the above excerpts from the FPA and the Colorado River Basin Project 
Act. What is the basis of authority for each act? How do the purposes vary and what role 
does electricity generation play in each? 
 
A: The basis of authority for both acts is the Commerce Clause. The FPA requires “equal 
consideration to the purpose of energy conservation,…fish and wildlife…the protection 
of recreational opportunities, and the preservation of other aspects of environmental 
quality.” In contrast, the CRBPA is focusing on water supply with electricity generation 
as an afterthought (“as incident of the foregoing purposes”). 
 
 

2. Remaining State and Local Influence – Notes & Questions pp. 152-53 

 
1. The Glen Canyon experience exemplifies problems with dam sites throughout the 
United States. While there may have been relative consensus about the purpose and 
benefit of a dam at the time it was built, subsequent experience reveals some of the 
negative impacts, and competing interests are now raising their voices. What were some 
of the different interests involved in the Glen Canyon project? How do they overlap or 
conflict? 
 
A: This question provides a good opportunity for a class exercise breaking students into 
groups to articulate the needs of the different groups set out in Table 1 on page 149. Here 
are some the potential points: 
Bureau of Reclamation want to improve water management and storage. 
Environmental groups want to protect the humpback cub. 
Native American groups want to protect resources but also seek economic development.  
Recreational groups want access to areas and some wildlife, but also might support 
practices that interfere with habitat. 
Hydropower conflicts with environmental concerns because of the effects of the dam on 
endangered species in the area, including decreased sediment, changes in the water flow 
and temperature, erosion, invasive species, etc.  
 
2. The excerpt notes that the Grand Canyon Protection Act of 1992 did not set priorities 
among cultural, environmental, and recreational interests. Do you think it is Congress’s 
role to establish such priorities? Do you think the collaborative planning and adaptive 
management approach discussed in the excerpt might be a better mechanism? Why or 
why not? 
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A: Without some guidance from Congress in the enabling legislation, it is difficult for the 
competing interests in the collaborative management approach to set priorities or break 
ties. On the other hand, the collaborate planning group is closer to the issues and could 
possibly come up with more creative mutually beneficial solutions beyond what Congress 
might envision. 
 
3. Although some consider the Glen Canyon Adaptive Management Plan to be a success, 
the article authors disagree. How has the AMP failed in (1) developing a successful long-
term plan; (2) averting litigation; or (3) protecting downstream ecology?  
 
A: Again this is a question intended to generate class discussion about the reading.  
According to the article, the AMP has failed in  
(1) developing a successful long-term plan that reconciles power generation with 
ecological and other uses (Subsection II. A. on p. 151); 
(2) averting litigation—lawsuits were filed as early as 1973, and have continued in 2006, 
2007, and 2009 (Subsection II. B. on p. 151) ; or  
(3) protecting downstream ecology—in 2008 FWS reiterated that the ecosystem below 
the dam has been heavily modified from its pre-dam state and that downriver ecology is 
in a “precarious state” (Subsection II. C. on pp. 151-52). 
 
 

D. Environmental Balance  

 

1. Relicensing Procedures – Notes & Questions pp. 156-57 

 
1. As Figure 4.5 shows, the heyday of dam construction is over. From a peak of 18,717 
dams completed in the 1960s, dam construction dropped off to 4,393 in the 1990s and to 
only 2,290 since 2000. Is this decrease simply a consequence of a time-consuming and 
bureaucratic licensing process? Does the fact that the process is complex reflect a 
balancing of other values? 
 
A: Hurdles in the relicensing process seem to reflect a rebalancing of values—some 
favoring habitat over hydrogenation. 
 
2. What do you think about the 2005 EPAct’s provisions to streamline the relicensing 
process? Does the excerpt above suggest it has been effective? 
 
A: According to Senator Craig, the federal licensing process is still very long and 
expensive. The new process appears to be even slower and more complex rather than 
achieving the opposite intended effect. 
 
3. The hydropower story perhaps illustrates the conflict of any large-scale renewable 
energy development. At 90 percent efficiencies, hydropower is one of the most efficient 
ways of producing electricity. Hydropower does not produce Greenhouse Gases and is 
available in large quantities on demand. Yet, any large-scale power source cannot be 
constructed without some negative impacts on the environment—most notably habitat 
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disruption. Unlike newer renewable resources that are just now attempting to gain a 
foothold in the market, hydropower made significant inroads in the United States during 
an era that did not require as much public input about aesthetic and environmental 
concerns. How can the United States attempt to meet its unrelenting demand for more 
energy without some environmental tradeoffs? Do you have suggestions for how to reach 
a balance that allows new energy sources to be developed? 
 
A: This is the global question of the book and of anyone who is seeing renewable 
resources struggle to get toeholds in the generation markets. This is a good topic for a 
seminar paper and is the theme of one of the sample exam essays in Appendix 19. 
 
 

2. Dam Decommissioning – Notes & Questions p. 164 

 
1. Funding for decommissioning is a serious issue because it was not considered at the 
time the dams were constructed. The excerpt discussed possible mechanisms to fund 
decommissioning? What were they? Can you think of other options? 
 
A: Two possible mechanisms are (1) forcing individual hydro projects to create their own 
decommission funds or issuing bonds for each at the beginning of the projects or (2) 
establishing an industry-wide fund financed by annual charges. Some object to option (1) 
saying it requires even financially sound projects to put aside capital it could otherwise 
invest. The Commission found a lack of evidence to support the administrative 
challenges created by option (2).  
 
2. In our history, Americans have focused on present production of resources without 
considering the cost to future generations of reclaiming or decommissioning a resource 
development or generating site. As a result, we have left a legacy of ruined dam sites and 
abandoned mines that continue to pollute water resources for generations. Can we use the 
dam decommissioning story as a cautionary tale that the end game should be considered 
upfront for all energy projects? 
 
A: Yes, decommissioning must be factored in at the outset. Even projects that look like 
they will be in place for a very long time run the risk of becoming wasteful and 
unnecessary, like the Edwards Dam in Maine. 
 
3. Unfortunately, there is no guarantee that decommissioning dams will mean that 
recreational activities or wildlife can return to pristine habitat. Immediately after the Gold 
Ray dam was dismantled on the Rogue River in Oregon, prospectors rushed in to dredge 
the riverbed searching for gold. The removal of one priority of the past—the building of 
dams—just made way for another past priority—the exploitation of minerals. Is there a 
way to make sure current priorities prevail? 
 
A: This outcome of claim staking trumping wildlife habitat concerns directly results from 
the fact that we are still operating under the 1872 Mining Law and is acquisition oriented 
ideology. Proposed reforms of this law have been proposed in Congress for decades, but 
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the law still stands. 
 
 

E. Future Development of Hydropower Resources – Notes & Questions p. 169 

 

1. What do you think of the ways the government proposes to expand U.S. hydropower 
resources? Which sound most promising to you? What do you think might be some of the 
legal issues involved with each? 

A: Hydropower still represents the renewable resource that we count on most in the U.S. 
It is especially good as a backup because it can be stored and is dispatchable as needed. 
Low head power plants sound promising because there are many potential sites in 
comparison to opportunities for high head dams. Having choices about where to develop 
hydro resources would allow projects to find sites more optimal for both energy 
production and environmental friendliness.   

Legal issues include continued battles over the adverse effects of dams on habitats for 
fish and other wildlife and property disputes over projects that want to expand pumped 
storage. 
 
2. What do you think of the process for encouraging small hydro created through the 
FERC-Colorado MOU? If FERC is not eliminating any of its permitting requirements, 
are the problems of development simply shifted to Colorado? If this is the case, is the 
state a better entity to handle these hurdles than individual small hydro developers? 
Could a similar streamlining model be used to expedite the development of other 
renewable resources?  
 
A: Having a governmental entity help with streamlining would be handy for most 
fledgling renewable projects. The MOU seems a helpful solution when complete 
regulation cannot or should not be eliminated. 
 
3. Pumped hydro can never have an Energy Return on Energy Investment (EROEI) of 
greater than one because of the physics of the process. Is the value of having energy 
where you want it when you need it worth this extra cost in terms of energy invested? 

A: There are undeniable benefits to having even high energy input sources at the time and 
place needed. However, these should not be a major part of any long-term, wide-spread 
energy policy. 

4. Although there might be an argument for pumped storage to meet peak demand, should 
the negative EROEI be a basis for discouraging its use as back up for intermittent 
renewables? What if despite this negative EROEI the cost of pumped storage is lower 
than the other storage alternatives such as compressed air storage or batteries? 

A: Pumped storage makes a great deal of sense to compliment wind power right now 
because wind generation is often not synchronized with customer demand. Instead of 
curtailing those turbines, they can be used to pump water into uphill storage during low 
demand evening hours so that energy is available on demand during peak times in the day 
when the wind might not be blowing. 
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CHAPTER 5: BIOMASS 

 

A. Sources of Biomass Energy 

 

1. Feedstocks – Notes & Questions pp.179-80 

 
1. One of the criticisms of biofuels is the ethical concern raised when the United States 
squanders food stocks for human consumption as feedstocks for fuel at the same time that 
“[m]ore than 3.7 billion humans in the world are currently malnourished, so the need for 
grains and other foods is critical.” David Pimentel & Tad Patzek, Editorial: Green Plants, 

Fossil Fuels, and Now Biofuels, BIOSCIENCE, Nov. 2006, at 875. When food is also used 
for fuel, food prices rise worldwide, making it difficult for poorer nations to feed the 
hungry. Do you agree there is an ethical obligation for richer countries to develop non-
food sources for biofuels? See also C. Ford Runge & Benjamin Senauer, How Biofuels 

Could Starve the Poor, 86 FOREIGN AFF. 41 (2007).  
 
A: The food for fuel debate continues and is one of the impetus for switching to cellulosic 
biofuels. 
 
2. We saw that one of the draws of wind power is that it provides economic opportunities 
for poorer rural communities. Ethanol has been politically appealing for the same 
reason—it provides jobs in farming states. Iowa, which holds one of the first presidential 
caucuses, produces almost 40 percent of the nation’s ethanol. Illinois and Michigan, other 
politically significant states, are also big ethanol producers. Historically, this has made it 
difficult to repeal subsidies. How big a role does, or should, politics play?  
 
A: Although we might want to think that our decisions are made based on science and 
logic, the reality is that politics plays a primary role. Although renewable energy should 
not be a partisan issue, it has become one. This is one of the reasons that the current 
administration and ACORE have adopted an “all of the above” strategy. 
 
3. The Biomass Crop Assistance Program (BCAP) was created in the Food Conservation 
and Energy Act of 2008 (2008 Farm Bill) as a component of domestic agriculture, 
energy, and environmental strategy to reduce U.S. reliance on foreign oil and improve 
domestic energy security. BCAP was also intended to spur rural economic development 
by providing incentives for farmers, ranchers, and forest landowners to cultivate biomass 
crops for heat, power, bio-based products, and biofuels. In addition to biomass 
feedstocks, recent U.S. farm bills continued to subsidize biofuels, but emphasis has 
shifted from corn to advanced biofuels that do not use edible plants as a biofuel 
feedstock. Are such incentives to farmers sustainable policies? What do you think about 
Congress’s role in subsidizing ethanol? 
 
A: The subsidies to farmers will not be sustainable if biomass does not become an 
efficient form of fuel and contribute increasingly more significant amounts to the nation’s 
fuels supply. Another problem with subsidies is that they may drive investment into 
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biofuels at the expense of other energy sources with greater potential effectiveness which 
are still unknown or don’t have the political clout that farmers do. 
 
4. The Reitze article focused on biofuels so it only briefly addressed cellulose as a 
biomass feedstock. In addition to biofuels, the 2010 BCAP rules subsidized the following 
biomass feedstocks: forest waste, from thinning and post-disaster debris; non-edible crop 
residues, such as corn cobs and corn stover; and construction residues, such as wood 
chips and waste lumber. However, the BCAP regulations exclude animal waste, food 
waste, and yard waste from eligibility for matching payments. Should processing into 
fuel these products that otherwise would have to be processed in the waste stream warrant 
even greater support than BCAP provides? 
 
A: It would seem to make sense to factor in the reduction of waste against the relative 
economic negatives of using these types of waste for fuel to determine how much to 
subsidize. However there are also significant environmental issues in processing this 
waste. We cannot look at only one factor in making an assessment. 

 
 

2. Waste to Energy – Notes & Questions p.192 

 
1. In October of 2010, the EPA issued the RE-Powering America’s Land Initiative 
Management Plan to provide incentives to site renewable energy on potentially 
contaminated land and mine sites. Action 3 in the RE-Powering management plan is to 
“Develop Technical Guidance on Siting Photovoltaic Solar on Closed Landfills.”  
Embracing many of the concepts that Ferrey mentions in his article, the RE-Powering 
plan notes: “Closed landfills present a unique opportunity for siting solar energy; there 
are few reuses for closed landfills, closed landfills are located in all parts of the country, 
and landfills are often located close to roads and transmission lines.” If you were working 
with the DOE and NREL to determine the legal considerations necessary to successfully 
site renewable energy on landfills, what are some of the issues you would raise? 
 
A: This question provides a good basis for a class discussion. Here are some possible 
considerations: 
Health effects on neighboring communities: Methane and other LFG’s have carcinogens 
and are potential explosion hazards. 
Strictness of State regulations and eligibility for tax benefits: some states will regulate as 
a public utility; some offer RPS. 
Potential for wind power use in addition to LFG. 
How much waste there is and if this site is a good place to use energy processes to reduce 
it. 
 
2. What types of incentives might the EPA or states provide to encourage the use of 
brownfields for siting renewable energy projects? 
 
A: EPA could use the System Benefit charge to collect funds from consumers; an RPS 
system could allow trading schemes or renewable energy credits; use Clean Water Act 
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grants; use R&D grants; classify LFG as a green energy source to allow marketing and 
pricing benefits. 
 
3. Much has been written about Renewable Portfolio Standards (RPS), which are also 
sometimes called Renewable Energy Standards (RES). Since the time Ferrey published 
the above article, the number of states with mandates has increased to twenty-nine and an 
additional five have implemented voluntary standards. Also, the goals for several states 
have continued to increase. See Figure 5.6. The RPSs have been credited with the recent 
renaissance in renewable energy development in the last decades. The first requirement 
that utilities purchase renewable energy was created by the Iowa legislature in 1983. 
Colorado’s Amendment 37, passed in 2004, was the first citizen-initiated renewable 
standard. Why do you think RPSs sprung up at the state level this way? 
 
A: State-level legislative and citizen initiatives generally are a good way to get some 
momentum if there is no support at the federal level. 
 
4. One problem with state-by-state RPSs is a lack of consistency in energy types that 
qualify as renewable under each separate standard. For example, waste-to-energy (WtE) 
or energy-from-waste (EfW) processes involve generation of electricity or heat from the 
combustion of non-hazardous wastes, often municipal solid wastes. A 2008 survey by the 
EPA showed 87 WtE plants across the United States generating approximately 2,500 
MW. According to the Solid Waste Association of America, WtE plants emit less carbon 
dioxide than any other fossil fuel, including natural gas. Yet, only 12.5 percent of all of 
the municipal solid waste in the United States was combusted in 2007 in comparison to 
over 60 percent in Japan and over 30 percent in many European countries. Could this 
discrepancy be explained by recognizing that municipal solid waste is not categorized as 
a renewable energy resource in many of the state RPSs? 
 
A: Yes, recognizing different sources to be incentivized under an RPS can make a huge 
difference. 
 
5. In addition to variations in definitions for which sources qualify as renewable, the 
various state standards also lack consistency about the percentages of renewable energy 
that go into the mix and about the ability to trade bragging rights for renewable energy 
implementation through renewable energy credits or RECs. These and other issues have 
driven a call for a federal statute creating a national renewable-energy standard (RES). 
What do you think are the positives and negatives of a national standard? See, e.g., James 
M. Van Nostrand & Anne Marie Hirschberger, Implications of a Federal Renewable 

Portfolio Standard: Will It Supplement or Supplant Existing State Initiatives?, 41 U. TOL. 
L. REV. 853 (Summer 2010); Benjamin K. Sovacool & Christopher Cooper, Congress 

Got It Wrong: the Case for a National Renewable Portfolio Standard and Implications 

for Policy, 3 ENVTL. & ENERGY L. & POL’Y J. 85 (Summer 2008); Mary Ann Ralls, 
Congress Got It Right: There’s No Need to Mandate Renewable Portfolio Standards, 27 

ENERGY L. J. 451 (2006). 
 
A: This question creates the basis for an excellent class discussion. Students can use the 



 49 

articles cited as a starting point for the discussion. 
 
 

3. History & Future Focus of Biofuels – Research Notes & Questions p.200 

 
1. Notice that ethanol is the most mature biofuel technology. How close are some of the 
second and third generation biofuels to being market-ready? What potential legal issues 
might each technology face? 
 
A: Cellulosic ethanol is in the demonstration phase, and developers need to find a way to 
reduce the price So it can compete with corn ethanol and gasoline. Other second and third 
generation fuels like biobutanol, hydrocarbons from algae, and hydrocarbon fuels have 
been added to the scope of the biomass program, but these appear to be more long-term 
development objectives. 
 
These fuels face issues such as high transportation costs, competing technologies, market 
barriers, and retail distribution issues. Legislatures may have to create market incentives 
and mandates (like the requirement that the biomass program expand its scope) in order 
to spur growth. 
 
2. Biofuel production is highly dependent on federal tax policy. What should be the 
policy drivers? Supporting one type of technology? A particular feedstock? A particular 
type of product—i.e., ethanol, diesel? 
 
A: There is a danger in supporting only one type of technology because it diverts 
investment from other areas that could be as good or better in the long run. Policymakers 
need to identify those technologies that could be very high-value but would not be 
pursued independently without a financial incentives. Because one type has yet to emerge 
as clearly the best, policymakers should be cautious about pushing just one at this stage. 
 
 
3. What other policy drivers could be considered? The Reitze excerpt above noted that a 
10 percent ethanol blend results in a 2 to 3 percent decrease in miles per gallon. Also note 
the box below explaining “Energy Density.” Should there be incentives for more energy-
dense fuels? How about drivers that reward the development of less carbon-intense fuels 
or encourage less energy-intense processing facilities? What will be the differing impacts 
of each of these considerations? 
  
A: Energy dense fuels sound better, but we need to know the trade-offs. Do they require 
more energy to create? What are their environmental impacts relative to ethanol? 
Policymakers can decide what they believe are the most pressing priorities. 
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B. Efficiency and Energy Return on Energy Invested (EROEI) – Notes & Questions 

p. 204 

 
1.  Imposing a positive EROEI makes sense when we are considering the ongoing 

cultivation of new renewable feedstocks. But, consider biomass feedstocks that, if not 
recycled into energy, would decay and emit methane on their own, especially 
considering that the global warming impact of methane may be twenty times an 
equivalent unit of CO2. Should EROEI calculi be as stringent when a biofuel source 
is accomplishing multiple goals?  

 
A: Policymakers should assess the entire situation not just strictly net return of energy. It 
may be worthwhile to sacrifice some energy efficiency for the sake of reducing methane 
emissions. 
 
2. Consider a biomass plant that uses multiple feedstocks—some renewable and some 
that are arguably waste. For example, the Biomass One plant in Figure 5.9 uses forest 
waste, which is covered by BCAP. But the removal of forest wastes, which are then 
burned as fuel in the plant, also serves the goal of fire suppression and the goal of 
reducing carbon emissions from decaying wastes in the forest. The Biomass One plant 
has been in operation since the early 1980s and works with four county landfills to 
process local wood and yard waste as well as forest waste.  
 
A: The biomass one plant is an interesting problem that could be assigned to students. 
When I spoke with the manager of the plant in 2010, they were in danger of being shut 
down because they were an older plant and did not meet the current efficiency standards. 
 
3. State incentives are a significant supplement to federal incentives for keeping some 
biomass plants going. For example, the State of Oregon has a Tax Credit for Production 
and Collection of Biomass for Use in Biofuel authorized under Or. Rev. Stat. § 315.141 
(2011). In January of 2010, the administrative regulations for enforcing this tax credit 
created a requirement that a biomass facility must obtain a 40 percent thermal efficiency. 
Or. Admin. R. 330-170-0040(4) (2011). Co-generation facilities, that both generate 
electricity and use the waste heat for industrial processes, can achieve a 40 percent 
thermal efficiency, but most standalone biomass-to-electricity plants cannot, and the 
Biomass One plant averages below a 25 percent thermal efficiency. Should some 
adjustment be made for facilities that serve purposes beyond the generation of heat and 
electricity? What additional factors should be considered and how would you incorporate 
them into the tax credit calculation?  
 
A: We should recognize the value of generating benefits beyond strictly energy 
production, but legislators must draw a line somewhere because they cannot give tax 
breaks to everyone. Because the central focus is stimulating valuable renewable energy 
sources, setting a high bar gives companies an incentive to focus on biomass as a 
competitive and viable energy source. 
 
Additional factors could be the ability to reduce waste in landfills, getting the most out of 
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everything by utilizing even waste for productive purposes, providing environmental 
benefits like reducing carbon, and furthering safety goals through fire prevention. 
 
4. The EPA issued the following definition for renewable biomass in response to 
criticism about negative EROEI concerns. Notice that EPA employed a “lifecycle 
greenhouse gas emission” metric instead of an EROEI ratio. How do the two metrics 
differ? What do you think are the advantages or disadvantages of each? 
 
A: The lifecycle greenhouse gas emission metric focuses only on reducing greenhouse 
gases, while the EROEI ratio focuses more on energy return regardless of the amount of 
emissions. If GHGs are the main concern, that standard is an advantage. However, 
focusing on the gases alone may create some energy inefficiencies. 
 
 

C. Environmental Issues 

 

1. Air Emissions – Notes & Questions p. 207 

 
1. To address some of the problems with using biomass for cooking in developing 
countries, the United States contributed $50 million to the Global Alliance for Clean 
Cookstoves in September of 2010. These cookstoves can capture between 50 and 95 
percent of harmful emissions. What do you think of this solution? 
 
A: Cookstoves that capture 50 to 95% of the emissions are a good solution for developing 
countries. Make sure your students know what a cook stove is; I often provide 
photographs. These stoves, which are the primary tool in developing country kitchens, 
can vary depending on the main food stuff—more of a soup pot in Africa and more of a 
tortilla grill in South America. 
 
2. Emissions of carbon dioxide are part of the biomass burning process, but the process 
may be considered “green” if the amount of carbon dioxide emitted upon burning is 
equivalent to the amount taken up by the vegetative matter as it is growing. What issues 
do you see with attempting to put numbers on such a cycle to measure return of energy 
and to determine whether the result is no net carbon dioxide emissions? 
 
A: Some students might be confused by the concept that plants take up carbon while 
they’re growing. It might therefore be helpful to describe the photosynthesis process and 
the role of plants in the carbon cycle. While it may be difficult to measure the uptake of 
carbon as plants grow, many scientists have attempted to put specific numbers on this 
process. Nothing can be produced when the plants deteriorate, but if the wood is used in 
buildings then the carbon is considered captured.  
 
3. The Climate Action Reserve (CAR) is a national offsets program. CAR helps quantify 
and verify greenhouse gas emissions by establishing regulatory-quality standards for 
various types of renewable energy. To facilitate renewable energy credit authentication 
and trading, CAR posts information on a publicly-accessible system. The California 
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Climate Action Registry (California Registry), which was established by the State of 
California in 2001, helped establish CAR to expand the California Registry’s mission 
throughout all of North America. How do you think CAR rates biomass offsets? 
 
A: CAR has several different protocols to address biomass, including forest, urban forest, 
and landfill. To see specifics, go to http://www.climateactionreserve.org/. 
 
4. The excerpt above raised additional concerns about environmental degradation such as 
soil erosion, pesticides, the increased use of nitrogen fertilizer, as well as extensive water 
use to process raw plants into biofuels and the resulting noxious organic effluent. For a 
discussion of some of the environmental problems created by the use of water in biomass 
production, read NAT’L RESEARCH COUNCIL ET AL., WATER IMPLICATIONS OF BIOFUELS 

PRODUCTION IN THE UNITED STATES (Nat’l Acad. Press 2008). See also Jacqueline M. 
Wilkosz, Thirsting for Change: How the Growth of the Biofuel Industry Can Stimulate 

Advancements in Water Law, 2009 U. ILL. L. REV. 583 (2009) (arguing that biofuel 
development illustrates the inadequacy of our riparian rights system of water law because 
the reasonable-use rule favors intensive water users and lacks the ability to prospectively 
protect water rights). 
 
A: This question could be the basis of an interesting class discussion. students can use the 
sources listed as starting points for understanding the issues. 
 

 

2. Invasive Species – Notes & Questions p.211 

 
1. This excerpt emphasizes consideration of unintended consequences, which in the 
context of renewable energy sources, are most likely to come from biomass. One of the 
feedstocks under consideration is genetically modified (GM) poplar trees. In 1999, the 
WWF released a report called GM Technology in the Forest Sector that warned, “the risk 
of genetic pollution [from GM trees] is high.” Similarly, the Forest Stewardship Council 
bans research on genetically modified trees. What are some ways to avoid damage to 
neighboring vegetation by the inadvertent spread of non-native trees? 
 
A: The obvious answer is not to introduce non-native species in the first place or to make 
sure to plant them only and contained areas where there is no possibility of escape. Ray 
talks about the need for safeguards but does not provide examples. 
 
2. A company named Joule Unlimited has invented a genetically-engineered organism 
that secretes diesel fuel or ethanol wherever it finds sunlight, water, and carbon dioxide. 
Litigation has resulted from the inadvertent spread of genetically modified crops into 
adjacent fields. What might be some of the consequences of introducing Joule 
Unlimited’s genetically-engineered organism into the natural environment? 
 
A: Escape of Joule’s genetically engineered organism sounds like something out of a bad 
B-rated horror movie. These engineered plants may not be hardy enough to survive in the 
wild, but if they are strong, they could dominate and crowd out other plants in the area, 
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destroy plant diversity and animal habitats, and essentially wipe out the planet because 
sunlight, water, and carbon dioxide are ubiquitous, so everything might be converted into 
a diesel fuel slime secretion. 
 

 

3. Quantifying Environmental Problems – Notes & Questions p.217 

 
1.  There are seven factors currently included in the U.K.’s Renewable Transport Fuels 

Obligation (RTFO) Biofuel Sustainability Meta-Standard. Would you add any others? 
How do you think each standard should be measured—especially the last two based 
on social principles? Do you think the U.K.’s Assured Combinable Crops Scheme 
and the Genesis Quality Assurance under the RTFO are sufficient? 

 
A: Land-use is a possible addition to the list. The standards should account for whether 
certain feedstocks require vast amounts of land that would otherwise go to food 
production. The ACCS and Genesis Quality Assurance apparently do not require good 
agricultural practices, so that leaves something to be desired. 
 
2. In the full article, Endres recognizes some of the weaknesses of the meta-standard 
approach. She notes, “The U.K. has not seen great initial success in fulfillment of 
environmental and social standards, particularly for biomass sourced from third 
countries.” Endres, supra, at 118. Do you think relying on existing agro-environmental 
laws may prevent developing countries from improving? Can the certification scheme at 
least provide helpful information about food crop displacement? 
 
A: Endres feels that relying on existing laws could reinforce the status quo and that 
developing nations might not have adequate regulations. It may not be realistic to expect 
these countries to meet them at the meta-standard requirements. 
 
3. What are the difficulties with using a meta-standard approach for carbon intensities? 
Can it encourage agronomic practices to reduce carbon emissions and increase 
sequestration? 
 
A: Difficulties include determining what and how to measure. Endres thinks that despite 
the difficulty of applying the meta-standard approach to carbon intensities, yes, it can 
encourage practices that reduce emissions and increase sequestration.  
 
4. Finally, Endres notes that “‘biofuel sustainability has environmental, economic, and 
social facets that all interconnect,’ [but] fitting this interconnectedness into legal 
standards undoubtedly will be challenging.” Endres, supra, at 119. Do you agree? Do you 
have additional suggestions to make the meta-standard approach effective? 
 
A: Setting legal standards will always be tough in dealing with policies that must favor 
certain rights or incentives over others. 
 
5. Several bills were introduced during the 111st Congress to amend Section 201(o)(1)(I) 
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of the Clean Air Act, 42 U.S.C. § 7545(o)(1)(I), to change the definition of “renewable 
biomass.” None of them went beyond the committee stage. What do you think of the 
following proposed amendment? 
 
A: The amendment seems to encourage productive use of waste materials and eco- 
friendly practices such as removing hazardous fuels from the environment. It also seems 
to encourage sustainable practices. 
 

 

 

 

S. 636 

 
To amend the Clean Air Act to conform the definition of renewable biomass to the 

definition given the term in the Farm Security and Rural Investment Act of 2002. 
Be it enacted by the Senate and House of Representatives of the United States of America 

in Congress assembled, 

 

SECTION 1. DEFINITION OF RENEWABLE BIOMASS. 
 

Section 211(o)(1) of the Clean Air Act (42 U.S.C. 7545(o)(1)) is amended by striking 
subparagraph (I) and inserting the following: (I) RENEWABLE BIOMASS—The term 
‘renewable biomass’ means (i) materials, pre-commercial thinnings, or invasive species 
from National Forest System land and public lands (as defined in section 103 of the 
Federal Land Policy and Management Act of 1976 (43 U.S.C. 1702)) that (I) are 
byproducts of preventive treatments that are removed (aa) to reduce hazardous fuels; (bb) 
to reduce or contain disease or insect infestation; or (cc) to restore ecosystem health; (II) 
would not otherwise be used for higher-value products; and (III) are harvested in 
accordance with (aa) applicable law and land management plans; and (bb) the 
requirements for (AA) old-growth maintenance, restoration, and management direction of 
paragraphs (2), (3), and (4) of subsection (e) of section 102 of the Healthy Forests 
Restoration Act of 2003 (16 U.S.C. 6512); and (BB) large-tree retention of subsection (f) 
of that section; or (ii) any organic matter that is available on a renewable or recurring 
basis from non-Federal land or land belonging to an Indian or Indian tribe that is held in 
trust by the United States or subject to a restriction against alienation imposed by the 
United States, including (I) renewable plant material, including (aa) feed grains; (bb) 
other agricultural commodities; (cc) other plants and trees; and (dd) algae; and (II) waste 
material, including (aa) crop residue; (bb) other vegetative waste material (including 
wood waste and wood residues); (cc) animal waste and byproducts (including fats, oils, 
greases, and manure); and (dd) food waste and yardwaste. 
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CHAPTER 6: GEOTHERMAL      

 

A. History 

 

1. Geology & Geothermal Systems – Notes & Questions p. 224 

 
1. When Duffield and Sass wrote this article in 2003, hydrothermal steam was the only 
technically exploitable geothermal resource. Note how things have changed with recent 
developments addressed in Figure 6.3. Did the 2003 article anticipate some of these 
developments? 
 
A: Yes, Duffield & Sass did have some good ideas about where geothermal energy 
sources could be expanded. 
 
2. In the last portion of the excerpt, Duffield and Sass compare geothermal resources with 
other natural resources. What are some of the advantages of geothermal?  
 
A: Geothermal development does not require mining as it is extracted using warner and 
surface wells. Geothermal energy is also usable over a very wide spectrum of temperature 
and volume. 
 
 

2. The Geysers – Notes & Questions p. 228 

 
1. The current average generating capacity of large coal-fired power plants in the United 
States is 500 to 1,000 MW. A large natural gas plant is usually in the 500 MW range, and 
Horse Hollow II wind farm in Texas, the nation’s largest, has a generating capacity of 
299 MW. (The current average U.S. terrestrial wind farm has a generating capacity of 
closer to 150 MW with actual output of 50 MW because of intermittency). How does The 
Geysers’ generating capacity compare—at its peak in the late 1980s and currently? 
 
A: According to Duffield & Sass, The Geysers field reached a capacity of over 2,000 
megawatts in the late 1980s—representing the equivalent of 40 wind farms with a 50 
MW output! 
 
2. The rapid development of oil and gas fields without appropriate controls can result in 
pressure drops preventing full recovery of the resource. Similarly, The Geysers suffered a 
decline in the rate of steam production and electricity generation because of drops in the 
pressure of the production wells. What are some of the ways the industry addressed this 
problem at The Geysers? How does this solution seem to create a win-win situation? Do 
you see any downsides or alternatives? 
 
A: At Geysers, engineers replaced production water with waste water from nearby 
communities. The initial injection experiment was so successful that Geysers constructed 
a second wastewater pipeline. 
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B. Legal Definitions of Geothermal Resources 

 

1. Hydrothermal & Direct-Use – Notes & Questions pp. 234-35 

 
1. Review the descriptions above and in Figure 6.3. Make sure you understand the 
distinctions because each difference can result in unique legal issues. For example, how 
do you think water disposal or contamination issues might vary between hot water 
systems and hot dry rock systems? 
 
A: The hot dry rock systems require the introduction of water that was not previously in 
the system. One problem might be the source of such water, and another might be the 
contamination of the existing environment at depth. In contrast, the hot water systems use 
indigenous water. The main concern here is loss of heat. 
 
2. Look again at the technologies chart in Figure 6.3. The five applications discussed 
above are currently in use as energy resources. Research technologies are expanding the 
potential viability of geothermal reserves at both ends of the spectrum. New secondary 
fluids in a binary cycle generator may produce electricity from lower temperature waters, 
and hot dry rock experiments are making production from hotter, deeper, and drier 
deposits more promising. Consider some of the additional issues raised by the systems 
included in the chart that are still in the development stage.  
 
A: This and the previous question have been a great source for an in class exercise I have 
used. I break students into groups based on the different technologies, and have them 
present to the class the advantages, disadvantages, and legal issues related to each 
particular technology. 
 
3. In 2004, Americans consumed .311 quadrillion Btus of electricity from geothermal 
sources and only .142 quadrillion from wind. Those numbers had flipped by 2008, with 
geothermal pretty steady at .314 quadrillion, but wind at .546 quadrillion. With so much 
potential, why do you think geothermal generation remains flat in comparison to other 
alternative energy sources? 
 
A: Utilizing geothermal power has thus far been complicated and a potentially dangerous 
process. Furthermore, traditional sources were very localized to areas that contained the 
right heat and steam resources.  
 
 
2. Geothermal Heat Pumps – Notes & Questions p. 237 

 
1. In this chapter, I have used the term Geothermal Heat Pump or GHP because this is the 
terminology employed by Duffield & Sass and by the U.S. Department of Energy on its 
website. However, many engineers and scientists prefer to call this type of energy-
delivery system a “ground-source heat pump” or “geoexchange.” Why do you think this 
is so? 
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A: Using the term geothermal in this context can be confusing as the next comment 
indicates. Therefore, using a distinct term, such as Geoexchange, can help avoid this 
ambiguity. 
 
2. All of the renewable energy sources addressed in this book derive from the sun with 
the exception of geothermal, which instead taps the heat of decaying elements within the 
earth. While technically not renewable, geothermal energy is not likely to be depleted 
within our lifetime if we properly steward its use. The Geysers’ story above is a 
cautionary tale about how the resource may be depleted if a geyser field is developed too 
quickly and pressures drop. 
 
A: It is important for students to recognize that all of the renewable resources in the 
previous chapters to derive from the sun, and that geothermal is unique because it comes 
from heat within the earth. 
 
3. Geothermal Heat Pumps derive their heat from the relatively constant temperature of 
the earth right beneath its surface. While both the air and the substrata are warmed by the 
sun’s rays, the subsurface temperature consistency is a result of the higher density of the 
substrata in comparison to the air above it. Thus, the thermal mass of the substrata allows 
it to better capture and retain the sun’s energy. Do you see any legal significance in the 
fact that GHPs derive their energy from the sun instead of relying on an above-average 
geothermal magma source? 
 
A: The fact that GHP energy derives from the sun should distinguish it from other 
geothermal sources. As the following section of this chapter discusses, there could be 
some ownership issues if GHP energy is controlled by the Geothermal Steam Act. 
 
4. The plastic pipe used to collect heat or cooling for a GHP system can extend up to 500 
feet below the surface. Could this collection field interfere physically with other 
subsurface development? 
 
A: The collection field for GHP is an underground manifestation that could interfere with 
subsurface development. In most cases, however, GHP is a distributed energy source 
used in connection with residential developments and therefore the collection field is 
directly under the adjacent yard. 
 
5. In Rosette, Inc. v. United States, 277 F.3d 1222 (10th Cir. 2002), the court held that a 
surface owner interfered with federal geothermal lease rights when it used geothermal hot 
water on the property for direct application in a greenhouse. How would you distinguish 
the Rosette case if you were a surface owner who wished to install a geothermal heat 
pump when the geothermal rights on your property were already leased to someone else? 
As you can see, the issue of ownership of the geothermal rights will be key to your 
answer. That issue is addressed in the following section. 
 
A: This question illustrates the problem with confusing GHP systems with geothermal 
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resources controlled by the geothermal steam act. To avoid the problem, it would be 
import to emphasize that GHP energy comes from the sun. 
 
 

C. Ownership Issues 

 

1. Background – Notes & Questions pp. 242-43 

 
1. The Department of Energy estimates that each barrel of oil pumped from the ground 
generates approximately ten barrels of hot brine, which is considered a waste product at 
oil and gas operations around the country. Now, companies in North Dakota, Wyoming, 
Colorado, Mississippi, Louisiana, and Texas are experimenting with coproducing 
geothermal energy by separating the water from the oil or gas and then using it in a 
binary system to heat a secondary fluid with a lower boiling point that will then flash to 
steam to run the turbines and generate on-site electricity for the well field. If you 
represented one of these oil and gas producers, what would you advise your client about 
how to secure ownership to the geothermal rights? 
 
A: I would advise Pioneer that they need to secure the geothermal rights as part of the 
mineral estate or through the geothermal steam act because geothermal is not considered 
merely a portion of the surface estate. To be safest, it would be appropriate to specifically 
address the geothermal resources in a separate lease or as a specific provision in a 
traditional mineral lease if on private land. Pioneer may also need to acquire water rights 
in order to retrieve and transport the surface heat in the brine. 
 
2. Suppose a company different from the oil and gas company that brought the hot water 
to the surface held title to the geothermal rights and decided to develop the geothermal 
resource. What additional complications might arise from a situation where you have two 
separate entities trying to maximize their own resource? 
 
A: it is possible for different parties to own separate resources in the same reservoir. It 
may be difficult to establish who has the rights to the geothermal resources that are co-
mingled with resources like oil and gas. 
 
3. Geothermal fluids are frequently a soup containing a number of dissolved minerals. As 
the geothermal fluid is flashed into steam to run the turbines, the water cools and these 
dissolved minerals precipitate out. If they deposit on the turbine mechanisms, they can 
interfere with performance or cause corrosion. In the Imperial Valley, most of the 
“filtercake” wastes are silica and must be disposed. However, some dissolved mineral by-
products are valuable, such as gold or lithium. If you represented a geothermal developer 
and sought a mineral lease from a private landowner for the development of “geothermal 
resources,” how would you define that term to allow your company to develop these by-
product minerals as well? 
 
A: The definition in the lease must make it clear that all minerals developed in the 
filtercake are included as byproduct minerals. Otherwise, it will be very difficult to 
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develop the geothermal resource if the company must be accountable to a separate 
mineral lessee. The problem is similar to the issue of who should have the rights to coal 
mine methane. 
 
4. In drafting the geothermal lease in the previous exercise, consider the issue of 
royalties. If the primary purpose of the lease is to develop geothermal resources, the main 
royalties would come from the production of electricity. How would you phrase this 
portion of the lease? What about potential by-product minerals? Should royalties for 
these be addressed in the geothermal lease and, if so, what are some of the 
considerations?  
 
A: This and the previous question could provide interesting exercises for students. I 
would have them draft the provisions of the lease and then discuss how each treated the 
particular issues. 
 
 

2. Geothermal Ownership Cases  

 

United States v. Union Oil Co. – Notes & Questions pp. 251-52 

 
1.  What did the Union Oil Court conclude? Is a geothermal resource a mineral? 
 
A: The court concluded that mineral reservation patents issued under the Stock Raising 
Homestead Act did reserve the geothermal resources under the lands to the United States. 
Therefore, in that context the geothermal resource is a mineral. 
 
2. What about the water associated with the geothermal resource? Who owns that? 
 
A: Footnotes five on page 244 and 21 on page 251 address some of the water issues. 
Although water law varies from state to state, this case indicates the distinction between 
underground water suitable for agricultural purposes and the underground water 
associated with geothermal resources. The point of the Stock Raising Homestead Act was 
to give ranchers land to raise stock or to farm, and not to provide for them to remove 
minerals under the land. 
 
3. What is the significance of the reservation that the court was interpreting? Might the 
outcome be different if the wording were different? 
 
A: The intent of each particular reservation is critical. The plain language of the Act 
could be considered ambiguous as reservations of “all the coal and other minerals in the 
land” has been interpreted in a number of ways in different contexts, and geothermal 
resources are not specifically mentioned. So the court moved to a statutory intent analysis 
and noted that the very title of the Act shows Congress’s intent to give surface lands that 
are stock raising lands. This intent was also backed by house reports. 
 
4. What does this holding mean for surface owners? 
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A: The holding means that the United States owns rights to develop the geothermal 
resources for all patents granted under the Stock Raising Homestead Act. 
 
5. Now compare the holding of the California State case below with that of the 9th Circuit 
in Union Oil. 
 
A: This comment is a lead-in to the following section. 

 

Geothermal Kinetics v. Union Oil, Co. – Notes & Questions pp.256-57 
 
1. Look at the language of grant in this case and compare it to the language of reservation 
in the federal deed in Union Oil. How does this change the analysis of the Geothermal 

Kinetics court in contrast to the reasoning of the Union Oil court? 
 
A: The Union Oil case involves a reservation by the US government. The geothermal 
kinetics case involved a mineral grant from a private party. In neither case did the 
language mention rights to geothermal energy, but in each the court included it within the 
scope of the mineral rights based on the intent of the agreeing parties. The Union Oil 
word interpreted the reservation of “all minerals” to include geothermal. The Kinetics 
court found that the grant of “all minerals in, on or under” the property did not specify 
anything in particular and, therefore, did not have any limitations and included 
geothermal. 
 
2. The Geothermal Kinetics case involved a lease between private owners instead of one 
with the federal government. In such agreements, the rules of construction focus on the 
intent of the parties. But which party’s intent is at issue? Who benefits from this focus? Is 
there an alternate mode of construction that is fairer?  
 
A: Generally the focus is on the intent of the grantor of the deed, so the surface owners in 
the context of the Geothermal Kinetics case and the U.S. government in the Union Oil 
case because the U.S. issued the patent with the mineral reservation. On p. 255 the court 
looks at other lease interpretations. It does not buy the argument that a distinction should 
be made based on the type of energy extracted—chemical, nuclear, or geothermal. 
However, the court ignores some of the cases that indicate that if the parties did not know 
about the beneficial value of a resource they could not have intended to convey or sever it 
in a mineral grant—see Amoco Production Co. v. Southern Ute Tribe, 526 U.S. 685 
(1999). A fairer rule might be to interpret ambiguities in favor of keeping such unknown 
rights with the surface owners so they have some control over and benefit from new 
development that was not anticipated at the time of the conveyance. 
 
3. Consider how the rules used here for interpreting mineral leases might apply in the 
context of wind or solar rights. 
 
A: In the Contra Costa case, which I discuss in my article Animal, Vegetable, the courts 
liken wind rights to oil and gas, so similar questions arise as to whether wind rights are 
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part of the surface estate that can be severed. 
 
4. What is the result of the Geothermal Kinetics court’s reasoning? Who owns the 
geothermal resource? Do you think that is the correct result? 
 
A: The result is that the mineral rights owner, and not the surface owner, gets the 
geothermal resource. The original mineral grant was intended to include everything, and 
just because they did not realize the potential use of the steam should not preclude it from 
the grant as long as the mineral owner is not destroying the surface in the extraction 
process. There is some irony in this outcome however. In Union Oil, the surface estate 
owner did not have the geothermal right to give. Here, the right was part of the surface 
owner until the deed granting all minerals was conveyed. There is also some consistency 
with both holdings: in both instances the geothermal resource was included in the grant of 
the mineral rights and in both cases Union Oil lost its claims 
 
5. How does the water resource relate? Is the water part of the geothermal right or does it 
need to be regulated separately under a state’s groundwater regulation regime? 
 
A: Again, as in the Union Oil case, the water was not part of the mineral resource. 
However, the water is a critical component of the extraction process because it is the 
vehicle for bringing up the heat from the geothermal system. Consequently, it is 
significant if the state regulates this water. 
 
6. Who owns abandoned bore holes? May someone come back and use them to develop 
geothermal resources? How is this issue similar to or different from the question of who 
owns an abandoned mine or the pore space of a depleted oil or gas field that now may 
have value for carbon sequestration purposes?  
 
A: This is an interesting question that is similar to that of who owns abandoned mine 
workings or pore space for carbon sequestration. In many situations, the answer is that a 
mineral estate only includes the right to extract mineral but not to retain the underground 
area for purposes unrelated to the mineral extraction. That’s arguably a borehole that 
would revert to the surface owner.  
 
 
D. Acquisition Process – Notes & Questions p. 260 

 
1. Based on the excerpt above, can you prepare a flow chart of the issues you should 
consider to acquire and develop a geothermal property? 
 
A: I have found this to be a good spring board for an in class exercise. Some issues to 
consider include: 
1) Who owns a geothermal property? Is it federal, state, or private? 
2) Do you need siting rights? 
3) What are the impacts on the land? 
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2. Note the excerpt also discusses compliance with state agency requirements on lands 
that are not federally owned or regulated. If you plan to develop geothermal resources on 
state or private lands, what additional or alternative steps must you follow? 
 
A: States May treat geothermal resources differently from how the federal government 
does under the Geothermal Steam Act. States also have different ways of regulating water 
connected to the geothermal process. You would have to investigate the law of each state 
to see what specific steps are needed. 
 
3. What is the role of NEPA in this process? Review the box below for additional 
considerations. 
 
A: Leasing federal geothermal resources requires federal agency action, so it is subject to 
NEPA. CONSIDERATION OF ENVIRONMENTAL IMPACTS MAY REQUIRE 
DRAFTING AN EIS. 
 
 

E. Environmental Concerns – Notes & Questions pp. 263-64 

 
1. What are some of the noise problems created by the development of geothermal 
energy? What about air pollution? 
 
A: The noise of geothermal power flashing can interfere with species that rely on calls 
and sounds to mate or warn of predators. Geothermal plants release hydrogen sulfide and 
carbon dioxide into the atmosphere, but the DOE reports that up to 99.9 % of the 
hydrogen sulfide can be eliminated through technological processes. 
 
2. What is the difference between thermal stream pollution and mineral stream pollution?  
 
A: Thermal stream pollution occurs when heated water is added to a surface stream, 
increasing its temperature. Mineral stream pollution occurs when water with high or 
different mineral concentration is added to a surface stream, increasing its mineral 
content. 
 
3. What are some of the unknown conditions that can affect the sustainability and 
potential environmental impacts of geothermal resources? 
 
A: Problems can arise with replenishment rates and aquifer definition. Lack of scientific 
research and understanding of geothermal ecosystems may threaten thermophile 
biodiversity. In addition, little is known about the subsurface mineral composition and 
biodiversity of geothermal resources. (taken from pp. 262-63) 
 
4. The Seel excerpt makes the point that many drilling fluids associated with the 
exploration, development, or production of geothermal energy (and oil and gas) are 
exempt or partially exempt from federal and state hazardous waste laws. What is the 
impact of this exemption? 
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A: Exemption could mean that these fluids are not subject to Federal and state clean 
water standards and regulation. 
 
5. The focus of the Kochan & Grant article, from which many of the excerpts in this 
chapter derive, is the protection of thermophiles. The article makes the argument that the 
lack of scientific knowledge and understanding of thermophiles, and their geothermal 
environments, adds to the potential for the depletion and loss of thermophile biodiversity 
by current geothermal uses designed to exploit the resource for energy, recreation, or 
other uses. Review the additional discussion of thermophiles in the excerpt below. 
 
A: This note is a lead in to the excerpt that follows in the text. 
 
 

Donald J. Kochan & Tiffany Grant – Notes & Questions p.265 
 
1. Do you think that geothermal power can be developed without compromising 
thermophiles? What, if any, accommodations can be made? 
 
A: Accommodations appear to be very difficult because any disruption of the system will 
change the temperatures. Some effort might be made to avoid reintroducing water from 
the surface back into the reservoirs if it is cool enough to impact the thermopiles habitat. 
Reheating the water may not solve the problem and would add additional costs and 
reduce efficiencies. 
 
2. The acronym “TANSTAAFL” for “There Ain’t No Such Thing As A Free Lunch” has 
been used to describe the tradeoffs we make for the lifestyles we have chosen. George 
(Rock) Pring, et al., The Impact of Energy on Health, Environment, and Sustainable 

Development: The TANSTAAFL Problem, in BEYOND THE CARBON ECONOMY: ENERGY 

LAW IN TRANSITION (Donald N. Zillman ed., Oxford Univ. Press 2008). Is lack of 
thermophile preservation a tradeoff that we must be willing to make in exchange for 
sustainable energy? How does this priority compare to some of the problems associated 
with our use of current energy sources such as coal?  
 
A: This question leads to the overall question of how to balance the development of any 
energy source. If we cannot hope to have no negative impacts, then is it just a matter of 
balancing the lesser of evils? Because we know so little about thermophiles should we be 
willing to sacrifice them over the more widely known and visible negative impacts that 
come from the use of coal? 
 
 

F. Additional Considerations 

 

1. Induced Seismicity – Notes & Questions pp. 266-67 

 
1. Must we assume the risk of seismicity to develop geothermal resources? Often magma 



 64 

activities are already in seismically active areas. How can a link be made directly to a 
geothermal plant as the cause? 
 
A: The general feeling seems to be that there may be some connection between 
developing geothermal resources and seismicity. If earthquakes are weak enough not to 
impact activity on the surface, then perhaps the risk should be assumed. It is hard to draw 
direct links between human activities and specific seismic events since the developments 
are often in areas that are already seismically active. For liability reasons, however, it 
would be wise to further study the links of potential damage of the seismicity before any 
major geothermal development operations are commenced. 
 
2. If increased seismicity could be directly linked to a geothermal plant, do you think that 
insurance or compensation for those injured in an earthquake might appropriately be 
factored into the cost of development?  
 
A: Paying for insurance seems fair, but could have a chilling effect on the development of 
a potentially valuable energy source. Congress has made similar decisions in the context 
of nuclear power and provided government insurance for such activities as discussed 
below. 
 
3. Are geologists and geophysicists who induce earthquakes criminals? Geologist Markus 
Häring (aka Haering), one of the founders of Geopower Basel—AG, a Swiss partnership, 
designed an enhanced geothermal project to supply power to the city of Basel, 
Switzerland. The company’s drilling and injection of pressurized water into rocks 
approximately three miles directly under Basel induced about thirty earthquakes that 
caused approximately $9 million in damage to buildings in the region. Geopower Basel 
reimbursed Basel residents for their property damages. However, criminal charges, 
including murder charges, were filed against Häring personally. Although the murder 
charges were dropped, Häring potentially faced a sentence of five years in prison if 
convicted of intentional property damage. Ultimately, in December of 2009, the Basel 
criminal court found no evidence that Häring acted carelessly or intentionally caused 
earthquakes or property damage. If geothermal projects in the United States caused 
similar seismicity, what types of criminal charges might be brought? 
 
A: Presumably, liability might be a bigger concern in United States. Here are some 
citations to sources that discuss some of the issues: 
 
The following publications provide some good background:  
  

• “Control of hazards due to seismicity induced by a hot fractured rock geothermal 
project,” by Julian Bommer, S. Oates, J. M. Cepeda, et al, Engineering Geology, 
vol. 83, issue 4, March 2006, 287-306;   

• Stark, M. A., 1992, “Microearthquakes - a tool to track injected water in The 
Geysers reservoir,” in Stone, C. (ed) Monograph on The Geysers geothermal field, 
Geo. Resources Council Sp. Report 17, p. 111-117;  

• Eberhart-Phillips, D. and D.H. Oppenheimer, 1984, “Induced seismicity in The 
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Geysers geothermal area, California,” J. Geophys. Res. 89, 1191-1207. 
 
4. Regardless of the potential for criminal charges, financial liability alone may be 
enough to dampen enthusiasm for similar enhanced geothermal projects in the United 
States. Shortly after the shutdown of Geopower Basel’s project, one of the big U.S. 
projects, AltaRock Energy near The Geysers, was abandoned. Starting with the Price-
Anderson Act in 1957, the U.S. government has long encouraged the development of 
nuclear power generation by capping the liability of private companies that operate the 
power plants and providing federal insurance to the nuclear industry. Should the federal 
government consider similar support for enhanced geothermal power? 
 
A: Federal insurance for seismic activities does not seem out of the question especially 
considering the precedent from nuclear power. 
 
 

2. Conflict with Cultural Resources or Native American Sacred Sites – Notes & 

Questions p. 268 

 
1. Is commercial development of geothermal energy irreconcilably incompatible with 
preservation of sites that are sacred to Native groups?  
 
A: It may not be irreconcilably incompatible, but it will be tricky to find ways to 
effectively develop energy on or near sacred sites. Collaboration with tribes may be the 
best way to find solutions. 
 
2. Who should have authority to regulate these areas and make decisions about their 
development? 
 
A: This is a difficult question that will be discussed further in the native Nations portions 
of this book. Tribes have rights to public lands but often they must be coordinated with 
competing concerns. 
 
3. What principles might be evoked to set priorities? 
 
A: I often have students discuss this as it lays out some of the priority questions raised 
throughout the course. Some examples might be whether beneficial use trumps 
environmental concerns or respect for traditional or religious values. 
 
 
3. Competing Interests – NOTES & QUESTIONS P. 270 

 
1. Although geothermal is considered a green energy alternative, what additional impacts 
does the excerpt above identify?  
 
A: Some impacts include destruction of forests, waste runoff, cleaning chemicals 
reaching streams, thermal pollution, and destruction of thermophiles. 
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2. What are the positives and negatives of developing geothermal power plants in rural 
areas? 
 
A: Positives include economic development and moving concerns away from highly 
populated areas. Negatives include degradation of role environments. 
 
3. What do you see as some of the potential problems with also generating electricity 
from low temperature resources that currently are used as mineral spas? 
 
A: Electricity generation may detract from the current uses at these spas. We could try to 
mitigate the harms by prohibiting human bathing in hot springs or finding ways to reduce 
waste and chemical runoff. 
 
 
4. In a previous note, we considered the TANSTAAFL problem. If the negative impacts 
of geothermal energy cannot be mitigated, are they less serious than the current 
environmental consequences of our dependence on fossil fuels that must be extracted 
from the earth, that are depleteable, and that are contributing to climate changing 
emissions of CO2?  
 
A: Again, this is one of the cosmic questions. Because we do not know the full impact of 
destroying thermopiles, it is hard to say whether the damage is comparable to energy 
sources like fossil fuels, but from our current roost, the damage from geothermal appears 
less. 
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CHAPTER 7: ENERGY EFFICIENCY – Notes & Questions pp. 277-78  

 

A. History 

 
1. How does a declining block rate work? This rate structure was designed partially to 
lure large consumers away from purchasing their own individual generation equipment. 
Declining block rates encourage consumption; those who consume enough to qualify for 
a higher-use block benefit with a more favorable pricing structure. Also, the cost-of-
service (COS) ratemaking model encouraged utilities to expand excess capacity by 
building additional power plants to meet peak and anticipate future increases in demand. 
Some states with scarce water reserves have the opposite pricing structure for water 
use—charging a base rate for average needs then charging a higher amount per unit for 
those exceeding the basic-use threshold. Many cell phone companies also charge 
customers a basic monthly rate but significantly more for minutes or texts over the 
monthly allocation. Do you think either of these models might work in the electric utility 
context? Do you have other suggestions about ratemaking models that will encourage 
conservation and also discourage larger consumers from abandoning the utility to 
construct their own power sources? 
 
A: Declining block rates involve a lower unit price for power when a customer enters a 
new, higher usage block, thus, customers receive additional discounts for the higher 
volumes of electricity they use. 
It is possible that the water or cell phone models could work with electricity service, and 
utilities are experimenting with a number of options.  
 
2. The utility industry bandies about the terms “demand-side management” and “avoided 
cost” for measures that reduce consumer demand and allow utilities to avoid the cost of 
building additional power plants to meet that demand. As a demand-side management 
initiative, many local utilities have programs to give away or to provide rebates on 
energy-efficient light bulbs. Can you think of other examples? 
 
A: Utilities give rebates for purchasing more efficient appliances or can partner with 
companies that conduct energy audits and then improve insulation and other efficiencies 
in homes. 
 
3. Sometimes a technology is caught between definitions. Active solar thermal and 
domestic hot water (DHW) systems, described in Figure 2.2 above, should qualify as 
demand-side management (DSM). They can meet up to 70 and 95 percent of a home’s 
space and water heating needs, respectively, reducing consumer demand for power from 
the utility to achieve these same functions. But many utilities do not count them in the 
DSM programs because hot water and space heating are usually achieved with natural 
gas, and the utilities focus only on reducing electricity use, not total power demands. In 
addition, solar thermal does not fit nicely into some rebate programs because of its longer 
payback time. Finally, solar thermal systems do not currently fit within many states’ 
definitions of a renewable energy source for purposes of renewable energy credits 
(sometimes called renewable energy certificates (RECs) or tradable renewable 
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certificates (TRCs)), which usually focus on electricity rather than total energy use. 
 
A: This note emphasizes how narrow some RPS’s can be because they only focus on 
electricity generation and not overall energy use—such as natural gas in space heating.  
 
4. PURPA required established utilities to allow small producers to connect to the utility 
grids. PURPA also encouraged efficiencies within the utilities themselves. Here are three 
technologies that promise significant efficiency savings: 
 
(a) Cogeneration or combined heat and power (CHP) is the use of waste heat from 
electricity generation or from an industrial process for additional purposes such as curing 
lumber or generating more electricity. A common example is a combined cycle gas 
turbine (CCGT) plant: a gas turbine generates electricity, and heat in the exhaust is used 
to make steam, which in turn drives a steam turbine to generate additional electricity. For 
additional information about CHP and its efficiencies go to Figure 5.8 in Chapter 5 
above. 
 
(b) Variable Speed Motors allow industries to run their machinery at less than full speed. 
Industrial motors are the single largest consumers of electric power representing 65 
percent of all electricity consumed by industry. By converting inflexible, full-speed-all-
the-time motors with variable speed motors that run only as much as, and when, needed, 
industries can save up to 60 percent on electricity use. “All of that saved energy 
represents power that generators don’t have to make and the transmission and distribution 
system doesn’t have to deliver. Fuel costs can therefore be avoided while maintenance 
can be deferred. And it’s megawatts that can be used to serve other purposes during peak 
periods—all without a single dollar invested in transmission.” 
Bob Fesmire, Is ‘Efficiency’ the New ‘Reliability’?, ARIZONA ENERGY, Apr. 16, 2007, 
available at http://www.arizonaenergy.org/News_07/News_Apr07/news_Apr07.htm. 
 
(c) Distribution transformers represent the final step in the electricity transmission to 
distribution process, cutting down the voltage of transmission lines to the level used by 
customers. In 2007, the Department of Energy proposed standards that would increase 
efficiency in these distribution transformers by a few percentage points, which would 
produce 8.5 billion kWh in savings each year. Id.  
 
 With such potential savings at the utility level, why do we also approach energy 
efficiency from the demand-side consumer perspective? Does the fact that the United 
States has the second highest per capita rate of electricity consumption—five times the 
world average—inform your answer from an energy justice standpoint? See Figure 7.3. 
 
A: Most projections about future energy use in the United States presume that 
corporations will improve efficiency—primarily because it is cost effective. However, 
U.S. per capita consumption is so high that if individuals decreased their use, collectively 
we could have a significant impact in reducing our consumption in relation to worldwide 
demand. 
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B. Efficiency Overview – Notes & Questions p. 282 

 
1. What three barriers does Comer list as standing in the way of achieving energy 
efficiency (EE) savings? What three issues must be addressed to change the utility 
industry’s regulatory structure to promote efficiency? Can you suggest some specific EE 
solutions? 
 
A: These barriers are described on page 280. They include: 
1) Market barriers—home builders and developers do not pay the energy bill, so they 
have little motivation to add more expensive insulation and energy features that make 
their sticker prices less competitive. 
2) Transaction cost barrier—consumers tend to focus only on the price at time of 
purchase instead of the true cost over the life of an appliance. 
3) Customer barriers—customers do not have enough information to know the true 
advantages of additional EE measures. 
 
The three issues that must be addressed are on page 281, and include: 
1) Finding a way for utilities to recover the costs that arise from promoting EE.  
Here is an example of at least one solution: The Kansas Corporation Commission has 
approved an energy-efficiency (EE) rider that enables Kansas City Power & Light to 
recover, on current basis, costs related to approved EE programs, including internal labor 
costs. Kan. Corp. Comm’n, Case 07-KCPE-905-RTS (Nov. 20, 2007). 
2) Developing new business models to address the recovery of a company’s fixed costs. 
3) Creating a financial incentive for an electric company to pursue EE goals. 
 
2. Shared savings is one of the approaches Comer lists to provide financial incentives for 
electric companies to pursue EE goals. “Shared savings” allow a utility to earn a certain 
percentage of the total net benefits from an EE program. How do you think this approach 
would be administered? What do you think are the advantages? What is the benefit to the 
utility or regulators of a longer or shorter period for collecting the savings bonus? 
A: It might be administered through tax credits or other ways the government can pass on 
savings to the producer. The advantages are that producers will have incentives to save 
energy and will not be penalized for doing so in the form of less sales of energy to 
consumers. 
 
3. A second type of financial incentive for electric companies is Bonus Return on Equity 
(Bonus RoE). This approach allows a utility to capitalize its EE investments and then 
earn a rate of return on them. While the utility’s recovery of a rate of return would be 
similar to what it could recover on a power plant or transmission-line investment, this 
option allows the utility to earn an additional bonus on the equity portion of its capital 
structure. What do you see as some of the advantages or disadvantages of this approach? 
 
A: Companies have incentives to invest in better technology, which will create money 
and energy savings. 
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4. What is an ESCO? How does it work? Why do you think its structure might be more or 
less successful than the other incentive models Comer describes? 
 
A: ESCO stands for “Energy Service Company.” ESCOs are private companies that 
provide energy design and service advice to reduce a customer’s energy use and costs. 
These models can be very successful because the ESCO often is paid depending on the 
resulting savings in energy costs, so this provides significant incentive for exceptional 
results. In the United States, ESCOs have a support organization called the National 
Association of Energy Service Companies at http://www.nacesco.org/. For an 
international survey of the ESCO industry, see 
http://www.sciencedirect.comc/science/article/pii/S0301421503003008. 
 
This is a helpful article addressing ESCOs: Leanne Tobias, Financing Innovations 

Supporting Green Building Retrofits: ESCOs, Chauffage, Mesa and “On Bill” 

Financing, 577 PLI/Real 423 (2010). 
 
5. The last of the four incentive models Comer lists is the virtual power plant model 
described in the following section. 
 
A: This comment is a lead-in to the next subsection of the chapter. 
 

 
C. Specific Solutions 

 

1. Virtual Power Plants – Notes & Questions pp. 284-85 

 
1. What is a virtual power plant? What are some of the benefits of “constructing” a 
virtual EE power plant in comparison to investing that same money “into the bricks and 
boilers of a conventional power plant”? 
 
A: A virtual power plant is a substitute for a traditional “bricks and boilers” conventional 
power plant. Under the Austin model Tombari describes, it represents documented 
energy efficiency savings sufficient for a utility to offset the need for a conventional 
power plant. Some of the benefits of a virtual power plant over a conventional plant 
include lower cost and less pollution. 
 
2. The Comer article in the previous section discussed a similar virtual power plant model 
called Save-A-Watt by Duke Energy in North Carolina: “Duke’s proposed model puts 
energy-efficiency investments on par with supply-side investments. It does so by 
compensating the electric company for meeting customer demand, whether by saving a 
watt or generating a watt. In the Duke Energy proposal, the company must spend at least 
1 percent of its gross revenues on energy-efficiency measures. It is then allowed to 
recover 90 percent of the depreciation and operating costs it avoids by producing energy 
savings. Under the Save-A-Watt regulatory approach, the company does not specifically 
recover its energy-efficiency costs and lost sales through customer rates. A key feature of 
this creative model is that it spreads the costs out in time directly proportional to the 
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assumed life of the energy-efficiency savings. Moreover, the company is only 
compensated for the savings it does achieve. The company waives the right to collect any 
costs incurred in implementing the efficiency programs. As a result, this model gives 
incentive to the company to keep program costs low and saving results high.” Edward H. 
Comer, Transforming the Role of Energy Efficiency, 23 NAT. RESOURCES & ENV’T 34, 37 
(Summer 2008). How does the Duke model compare with the Austin model? 
 
A: It sounds as though the Duke model provides an even greater incentive for a utility to 
pursue energy efficiency because the company received financial incentives. 

 
3. One advantage Tombari notes with the virtual power plant model is the “local 
multiplier effect.” Explain what this is and how it works. 
 
A: Because EE requires local labor for retailing, distribution, installation, etc., money 
spent on these activities is spent locally and has multiple economic effects as it flows 
from the utility to the general contractor to specialized contractors and local suppliers and 
support services. Consequently, studies have shown that EE improvements represent a 
better stimulus for boosting local economies than a traditional central station power plant 
for which the money is paid by the large utility to a large contractor which may not have 
roots in a community ($2.23 v. $1.66).  

 
4. Would you like to play a videogame that focuses on balancing energy demands and 
energy sources including EE/conservation? Go to “willyoujoinus.com” and play the 
“Energyville” game. 
 
A: This online game can provide some interesting homework to give your students a 
better understanding of the issues. 
 
 

2. Green Building Codes  

 

a. In General—Buildings in the Energy Efficiency Equation—Notes & Questions pp. 

289-90 

 
1. In the context of CFL lighting, Tombari mentions “life cycle cost-benefit analysis.” 
This concept is one of the hurdles to consumer adoption of EE technologies. Instead of 
focusing on the higher purchase price, consumers need to consider the energy and cost 
savings over the lifetime of the product. Go to the website below. Which energy 
improvements pay for themselves most quickly? What are some ways of overcoming the 
EE payback perception hurdle and educating the public about the benefits of different 
options? 
http://en.wikipedia.org/wiki/File:BloombergNewEnergyFinance2030USMACC.jpg 
 
A: It seems that the Wikipedia link provided in the text no longer works. I included it 
because the wiki page had a copies of efficiency charts that show such items as lighting 
upgrades, insulation, residential hot water, etc. being cost effective and consequently a 
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good investment in contrast to other technologies such as solar PV, which at the time the 
chart was made did not appear to be a good investment from a financial standpoint alone. 
I was not able to get copyright permission to use the chart in the text, but I often use links 
to such charts that are on the internet to generate interesting discussion of this issue in 
class. You may be able to find similar charts by searching “McKinsey energy efficiency 
chart” both for stories or images or by going through some of these links: 
 
http://green.blogs.nytimes.com/2009/07/29/success-stories-in-energy-efficiency/. 
 
 
http://www.mckinsey.com/client_service/electric_power_and_natural_gas/latest_thinking
/unlocking_energy_efficiency_in_the_us_economy. 
 
2. One problem Tombari mentions is that EE benefits are often invisible in comparison to 
other amenities in a home such as granite countertops. One possible approach is to 
require energy performance ratings at the time a home is sold and to include the EE 
performance score in the real estate listing to increase consumer awareness. The 
Residential Energy Services Network (RESNET) Home Energy Rating system (HERS) is 
the most universally recognized energy performance rating system in the United States. 
Current appraisal practices also may not reflect the value of EE features if there are no 
efficient homes in the vicinity that can serve as comparable sales. Can you suggest 
legislation that would address these issues? Do you think it should be enacted at the 
federal or state level?   
 
A: Here are a few solutions of which I am aware. Please contact me if you know of others 
you think I should include. 
 
Some real estate listings in the Multiple Listing Service (MLS) include data about energy 
efficiency: 
http://fresh-energy.org/2012/04/colorado-illinois-make-it-easy-to-find-energy-efficient-
homes/ 
 

Sensible Accounting to Value Energy (SAVE) Act was a bipartisan bill proposed in 
October of 2011 to account for energy costs in mortgage underwriting: 

http://www.bennet.senate.gov/newsroom/press/release/?id=c5fa08c3-f5b6-4607-a8d8-
895497d799b9. 
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3. What are some of the factors Tombari lists that might make builders hesitant to include 
EE products and practices in their construction? She specifically notes that “diligent, 
sustained oversight of daily construction operations” are required to ensure that the EE 
materials are properly installed and running. This is significant from a legal standpoint 
because some builders have been sued for failing to achieve green building certifications 
that might have been promised. See, e.g., Mary Jane Augustine, Project Owner Strategies 

for “Greening” Design and Construction Contracts, 565 PLI/Real 121 (2009); Frederick 
R. Fucci, Alternative Energy in Commercial Real Estate and Multi-Family Housing—

Application of Distributed Resources—Practical and Legal Ramifications, 565 PLI/Real 
313 (2009); THE LAW OF GREEN BUILDINGS: REGULATOR AND LEGAL ISSUES IN DESIGN, 
CONSTRUCTION, OPERATIONS AND FINANCING (J. Cullen Howe & Michael B. Gerrard 
eds., A.B.A. 2010); Carolynne C. White, CLE Presentation, Legal and Regulatory Issues 
in Green Building (Apr. 27, 2010). If you were asked to draft an agreement for a 
contractor who planned to build a green home for a client, what recommendations would 
you make? 
 
A: This question is a good springboard for a skills exercise. Use the sources listed as a 
starting point for topics to discuss. Another citation is Sarah Fox, Note, A Climate of 

Change: Shifting Environmental Concerns and Property Law Norms through the Lens of 

LEED Building Standards, 28 VA. ENVTL. L.J. 299 (2010). 
 
 Here are some cases to note: 
One situation you might consider is the case of Shaw Development v. Southern Builders, 
discussed in Mary Jane Augustine, Project Owner Strategies for “Greening” Design and 

Construction Contracts, 565 PLI/Real 121 (2009). Construction Contract did not clearly 
describe the contractor’s obligation to construct a Green Building, so the exposure for 
this unclear contract language was $7.5 million. The case involved a twenty-three unit 
condo in Crisfield, Maryland, called the Captain’s Galley, which was completed in 2006. 
The project wanted to get a LEED silver rating. Southern Builders, the general contractor, 
filed a $54,000 mechanic’s lien against the project—Shaw Development—and sought 
$635,000 claiming lost tax credits under state-level green building program. I think the 
case settled in 2007. www.greenbuildingsnyc.com/2008/08/20/the-anatomy-of-Americas-
first-green-building-litigation/. 
 
Not only can construction contracts lead to new green litigation. HVAC and water 
heating equipment trade organizations, contractors, and distributors sued the City of 
Albuquerque to stop parts of the city’s high performance building code from taking 
effect. The plaintiffs argued that the 1975 Energy Policy and Conservation Act and other 
federal laws preempt  Albuquerque’s building code. 
www.greenrealestatelaw.com/2008/10/newmexicolegislation/. 
  
4. EE improvements are making great inroads in the area of government subsidized low-
income housing. Almost 80 percent of New York City’s greenhouse-gas emissions come 
from buildings, and 40 percent of those are caused by housing. To help improve New 
York’s EE building performance, Mayor Bloomberg required all new affordable housing 
stock to meet Enterprise Community Partners criteria that increase construction costs by 
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only 2 percent, which is paid back by lower running costs. Habitat for Humanity and 
HUD are also incorporating EE principles with newer construction. Why does it make 
especially good sense to require EE in the government subsidized low-income housing 
context?  
 
A: Because the government is helping pay for this housing, it should consider the long-
term payback instead of just the initial cost. This makes sense for any government 
building because presumably the government will stay invested in the property long 
enough to exceed the payback period. Furthermore, it makes sense to incorporate 
insulation and other EE features in low income housing because the tenants are some of 
the persons least likely to be able to pay high utility bills. By addressing some of the EE 
concerns at the front end, these low income utility customers are less likely to need public 
assistance to pay conventional fuel utility bills—which is one of the many ways that 
conventional fuels are subsidized. 
 
5. Passive House (or Passivhaus) is perhaps the most energy efficient building 
certification program in the world (with efficiencies 70-80 percent better than the average 
U.S. home). Developed in the 1990s by German engineers, Passive House construction 
combines passive solar and superinsulation designs. It is popular in the European Union, 
especially in Germany, the Scandinavian countries, and Austria (where it accounts for at 
least 17 percent of new homes). As of 2010, more than 25,000 buildings had been 
constructed to the Passive House standard, including single-family homes, commercial 
buildings, low-income housing, and apartments.  
 
 Passive House Institute U.S. (PHIUS) was founded in 2007. Unlike most other 
certification standards such as LEED, Passive House is entirely performance-based, 
focusing on specific energy consumption of the building, rather than site energy. Figure 
7.4 shows how much more efficient the Passive House standard is than most of the 
standards used in the United States. In 2008, the European Parliament passed a resolution 
that called on the European Commission to make Passive House construction a binding 
requirement for all new buildings in the EU. Eur. Parl. Res. No. P6_TA(2008)0033 of 31 
Jan. 2008, ¶6. As you read the following excerpt, consider whether the United States 
should likewise adopt the Passive House standard.  
 
A: This note is an introduction to the next subsection of the chapter. For an interesting 
graphic showing some features of a net-zero home, go to Jason Blevins, Houses Move 
Off  Grid, Into Mainstream, THE   DENVER POST, May 10, 2009. 
http://www.denverpost.com/headlines/ci_12335133. 
 
 

b. Federalism and Other Legal Concerns – Notes & Questions pp. 297-99 

 
1. Look at Figure 7.6 and note all of the different organizations involved in EE code 
development, adoption, implementation, and enforcement. Can you see why there might 
be some confusion? Do you feel some groups are better situated than others to match 
regional needs? Might some groups have an incentive to be vested in the codes they 
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create instead of searching for the “best” or most energy efficient code overall? 
 
A: I find figure 7.6 to be a great graphic for stimulating class discussion of the phases of 
energy codes—development, adoption, implementation, and enforcement—and the 
different entities that have influence at each level. Here are a few things to note. DOE and 
ICC are the only entities engaged in all 4 phases. The USGBC, the creators of LEED 
certification, are primarily engaged in development and adoption and have opportunities 
to be involved at the other 2 phases. Aside from DOE and ICC, enforcement is usually 
managed by local governments, code officials, and state coalitions. BCAP, the building 
codes assistance project, which was the source of the graphic, also is engaged in 
enforcement and is a good resource for additional building code information at  
http://bcap-energy.org/ and at Online Code Environment & Advocacy Network 
http://energycodesocean.org/. 
Also, you may want to review Colombia Law School’s Model Municipal Green Building 
Ordinance and Legal Analysis by Jason James 
http://www.law.columbia.edu/centers/climatechange/resources/municipal. 
 
2. Based on the Shapiro article, what are some of the potential constitutional challenges 
to a national energy efficiency code? Would a federal statute mandating state utilities to 
encourage energy efficiency encounter similar hurdles? Do you think national legislation 
is the best route? Why or why not? If so, what do you recommend be included in such 
bills?  
 
A: The article points out that the supremacy clause gives federal statutes priority over 
conflicting state laws. On page 293 is an example of how a federal statute diluted an 
Albuquerque effort to increase efficiency, but a federal statute creating efficiency codes 
should not cause the same problem. Federal legislation would allow for uniformity—
making it potentially easier for suppliers and developers to provide access to higher 
quality materials and buildings. Also federal regulation would be good because there is 
often a lack of will to self regulate and an impetus to race to the bottom with lax 
regulations to help businesses. An additional advantage of a federal standard would be 
the elimination of cross-border issues.  
 
A downside to federal legislation might be that it would be difficult for builders in areas 
with very low standards to come up to a national level, and it would take a great deal of 
training and financial resources that the local real estate markets would not bear. 
Furthermore, if the national level is below some localities’ standards, then it might be a 
step backward. Shapiro notes that historically building regulations have been a local 
concern and perhaps should be because of the huge variability state to state. In addition to 
the history of local land use regulation, there are potential advantages because almost 
every area now has a code and the regulatory mechanisms to enforce them.  
 
As far as what might be included in a national bill, you might start the discussion with the 
class by examining what was in the Waxman-Markey Act, which passed the House in 
2009. Cooperative federalism might be the most attractive option because it could 
balance the benefits and drawbacks of a unilateral federal or state standard. 
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3. California adopted the first state-wide energy building requirements in its building 
code in 1978. Today, over forty states use a version of the International Energy 
Conservation Code or better for residential buildings. Figure 7.5 shows which states have 
adopted the various versions of the IECC.  
 
A: Looking at figure 7.5, note the states that do not have a statewide code or a standard 
that precedes 1998 IECC. You might ask your students to speculate about why certain 
states have chosen higher standards and others have none.  
 
4. The American Recovery and Reinvestment Act of 2009 (aka the Stimulus) included 
several billion dollars in energy assistance grants for states. Section 410 of the Stimulus 
conditioned additional state energy grants on assurances by state governors of the 
following: 
 

(1) The applicable State regulatory authority will seek to implement, in appropriate 
proceedings for each electric and gas utility, with respect to which the State 
regulatory authority has ratemaking authority, a general policy that ensures that utility 
financial incentives are aligned with helping their customers use energy more 
efficiently and that provide timely cost recovery and a timely earnings opportunity for 
utilities associated with cost-effective measurable and verifiable efficiency savings, in 
a way that sustains or enhances utility customers’ incentives to use energy more 
efficiently. 

 
(2) The State, or the applicable units of local government that have authority to adopt 
building codes, will implement the following: 

 
(A) A building energy code (or codes) for residential buildings that meets or 
exceeds the most recently published International Energy Conservation Code, 
or achieves equivalent or greater energy savings. 
 
(B) A building energy code (or codes) for commercial buildings throughout 
the State that meets or exceeds the ANSI/ASHRAE/IESNA Standard 90.1–
2007, or achieves equivalent or greater energy savings. 
 
(C) A plan for the jurisdiction achieving compliance with the building energy 
code or codes described in sub-paragraphs (A) and (B) within 8 years of the 
date of enactment of this Act in at least 90 percent of new and renovated 
residential and commercial building space. Such plan shall include active 
training and enforcement programs and measurement of the rate of 
compliance each year. 

 
American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, § 410, 123 Stat. 
115, 146-47 (2009). 
 
A: This is included for the next question. Here is some additional information about the 
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IECC and the 30 percent solution: 
http://www.thirtypercentsolution.org/modules/smartfaq/category.php?categoryid=1. 
 
5. What do you think about the ARRA provisions in the section above? The 2009 IECC, 
referenced in 401(a)(2)(A), is not a very rigorous standard. The Energy Efficiency Codes 
Coalition (EECC) (created and housed by the Alliance to Save Energy) called for a “30 
percent solution” – a proposal to boost new home energy efficiency by 30 percent. 
Although the 2009 IECC failed to adopt the 30 percent solution, the 2012 IECC now 
includes this goal. On its energycodes.gov website, the U.S. Department of Energy states, 
“This decision [to achieve the 30 percent solution—Ed.] represents the largest, one-step 
efficiency increase in the history of the national model energy code.” As discussed at the 
end of the previous section, the EU has adopted the Passive House standard with 70-80 
percent improved efficiencies for its buildings (in contrast to the upcoming 2012 IECC 
improvements of 30 percent). See Figure 7.4. Do you think the United States should 
likewise adopt the Passive House? If not, why do you think it is possible to have such a 
high standard in the EU and not in the United States? 
 
A: The ARRA provisions are definitely a step forward for states without a code or with 
one below the 2009 IECC. Yet, some areas are more progressive, and the Passive House 
standard, which is used in Europe, is currently the most aggressive in the world, way 
ahead of any of the IECC standards. Because the Passive House standard is so rigorous 
and does not have gradations like LEED or Energy Star, it would be difficult for the 
majority of the U.S. housing stock to meet that standard at the current time. Also, it is 
easier to adopt in the EU for several reasons including the fact that most Europeans do 
not contest Climate Change and are willing to act to mitigate their impacts; most 
European housing is more expensive than U.S. housing, so the additional costs of the 
Passive House requirements are minimal—less than 5%; the high standard windows and 
doors and other components needed for Passive House are more readily available in 
Europe; and the EU has no true enforcement authority for its standard, so it is more of an 
aspirational goal than a mandate. 
 
My home was built following Passive House standards, but because many of the 
components were not available in the U.S. when we built our home and my husband took 
the first Passive House training available in the U.S. after we already broke ground, we 
have not yet been (and may not be able to be) officially certified. Still, our home won the 
2012 Colorado Renewable Energy Society’s Renewable Energy & Sustainable Design in 
Buildings Award—residential new construction http://cres-energy.org/about_awards.html 
and http://enrlgp.blogspot.com/2012/06/renewable-energy-award-given-to.html. 
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3. Smart Grid 

 

a. Smart Grid & Distributed Generation – Notes & Questions pp. 306-07 

 
1. The Litos Strategic Communication excerpt above does not include the portion about 
what smart grid is not. How do you think Smart Grid and smart meters are 
distinguishable? Are wind turbines, plug-in hybrid electric vehicles, and solar arrays part 
of the Smart Grid? If not, how do they relate? 
 
A: Smart Grid refers to the tools for having a grid respond and coordinate alternative 
resources. The sources of energy—such as wind turbines, plug-in hybrid electric vehicles, 
and solar arrays will be sources of energy that the Smart Grid will be used to integrate 
into what formerly was the conventional “dumb” grid. 
 
2. In most areas of the country, the only way a utility finds out about a power outage is 
when a customer calls to report it. Smart Grid efforts hope to transform the grid from this 
passive, one-way flow of power to an interactive network. Electronics in homes and 
throughout the system will maintain power for critical loads (such as for hospital 
operating rooms or data storage electronics) and retime or curtail demand for less critical 
needs (such as water heating, water pumping, clothes drying). The ultimate success of the 
Smart Grid depends on (1) the effectiveness of the devices and (2) the ability to attract 
and motivate large numbers of consumers to embrace the devices and the energy saving 
adjustments they can make. What are some of the attractions and impediments to Smart 
Grid deployment?  
 
A: As discussed on pages 304 & 305, some of the attractions of Smart Grid include 
efficiency, reliability, affordability, security, and the exploitation of more climate-
friendly energy sources. In addition, if the U.S. becomes one of the major developers and 
suppliers of Smart Grid technology, as we have been innovators in other technology 
spheres, this should help us be more globally competitive. Impediments include funding 
for R&D to develop the best technologies and high costs for installing infrastructure. In 
addition, there are privacy concerns as discussed in the subsequent sections. 

 
3. Reliability is one of the goals of the Smart Grid. The Energy Policy Act of 2005 
required FERC to establish mandatory standards through electric reliability organizations 
such as the North American Electric Reliability Corporation (NERC). One measure of 
reliability is the Average System Availability Index (ASAI), which has been set at “four 
nines” or 99.99% available (representing only 52.56 minutes of down time out of the 
entire 525,600 minutes in a 365 day year). Consider the cost per minute of blackouts 
discussed in the Litos excerpt in this section. Are you surprised then that Google has its 
own backup power for a reliability of “nine nines” or 99.99999%? Do high standards for 
reliability and consistency of frequencies make the integration of renewable energy 
sources and Smart Grid technologies more challenging? In 2011, FERC conducted a test 
of the nation’s electric grid that would allow more frequency variation without 
corrections. Some argue that this variation in frequency may cause clocks to be erratic 
and other appliances to break.  
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A: “Reliability” is one of the biggest impediments to renewable energy deployment 
according to several utilities as they point out that the existing grid is not nimble enough 
to respond effectively to some of the variability of renewable energy generation from 
wind or solar sources. 
 
4. The Tombari article mentioned that SMUD leased homeowners’ rooftops for solar PV. 
Does this make the arguments stronger for protecting solar access on host properties as 
discussed in Chapter 2? 
 
A: If the utility effectively owns the solar panels, then the argument that their use is a 
public good seems stronger and seems to shift the context away from being simply a 
neighbor against neighbor contest.  
 
 

b. Smart Grid & Privacy – Notes & Questions p. 313 

 
1. What are some of Doran’s concerns with Smart Grid technology? How does he think 
the Supreme Court’s privacy jurisprudence contributes to the problems? 
 
A: Doran believes that the Supreme Court’s exclusion of data communicated to third-
parties from Fourth Amendment protection presents particularly troubling privacy and 
public policy concerns in the smart grid context because of the extraordinary detail 
contained in the smart grid data and the fact that it occurs within the privacy of the home. 
Doran sets out his three criticisms of the Supreme Court’s privacy jurisprudence starting 
on page 308, including: 1) conflation of privacy with absolute secrecy; 2) 
misapprehension of what is voluntary with respect to third-party communications; and 3) 
normative inadequacy in the face of technological advances and changes in societal 
expectations of privacy. 
 
2. Doran’s article focuses on Smart Grid data revealing personal details about activities 
taking place within one’s home. However, Smart Grid data does not necessarily stop in 
the home. In his article, Quinn wrote, “[E]lectric utilities may eventually collect usage 
information beyond the four walls of the home, e.g., by tracking PHEV [Plug-in High 
Efficiency Vehicle] charges and battery-to-grid sales.” What additional privacy 
considerations might such data raise?  
 
A: Tracking vehicles would be a way to figure out where people are traveling to and what 
they are doing—although cell phones and GPS already have this capability. 
 
3. Quinn is approaching the Smart Grid privacy question not from the perspective of 
preventing unwarranted criminal searches of that data, but instead from the utilities’ 
perspective of how it can mine the customer information for marketing opportunities. 
What is the balance between privacy and commercial exploitation of the data available 
from Smart Grid that Quinn is trying to achieve? 
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A: Quinn wants to make sure Smart Grid technologies are not hindered by lack of 
information, but he also wants to protect privacy. Proper management of the data could 
provide financial incentives to support EE efforts and DSM initiatives, but insufficient 
oversight could lead to unprecedented invasions of consumer privacy.  
 
4. What are the three methods of protecting privacy that Quinn recommends? Do you 
think these are sufficient? Would you recommend other alternatives?  
 
A: Quinn recommends:  
1) Regulations setting consent requirements for the disclosure of smart meter customer 
information to third parties;  
2) Requirements that both technological and procedural measures for the protection of 
customer data be in place as a prerequisite to gaining access to the data; and 
3) Requirements that the parties holding customer information inform those customers in 
the event their information is stolen or accessed by unauthorized individuals. 
These sound good, but will still require people to give information that they may not be 
comfortable giving. It is nice to be informed that your information has been 
compromised, but it doesn’t change the fact that it is out there. 
 
The issue of privacy in the Smart Grid context is by no means unique in that modern life 
is full of similar intrusions: See, e.g., Charles Duhigg, How Companies Learn Your 

Secrets, N.Y. TIMES (02/19/2012) 
http://www.nytimes.com/2012/02/19/magazine/shopping-habits.html?pagewanted=all 
 
Perhaps the two biggest distinctions between Smart Grid and other ways companies get 
info through purchases, cell phones, or Facebook, is (1) that electric service is a necessity 
without choices (we can choose not to join Facebook or can choose different cell phone 
providers) and (2) that everything occurs in our home, which is generally one of the last 
bastions for privacy. 
 
 

4. Energy Efficient Technologies – Notes & Questions p. 320 

 
1. Have you noticed the glowing lights throughout your house on your computer, cell 
phone, microwave, or other appliances even when they are turned off? These lights are 
telltale clues of energy vampires. Many modern appliances draw power even when they 
are turned off and sometimes even when no light is glowing. Some estimate vampire 
energy costs U.S. consumers approximately $3 billion a year. What can you do to 
eliminate this consumption of energy you do not need? 
 
A: It is bad enough that Americans consume so much energy, but it is worse that we 
waste it when it is not providing us with any benefit. The first step will be to create 
awareness of the problem and how much certain appliances consume while they are 
“off.” I make an example of cable TV boxes in my classes. See, e.g., Elisabeth Rosenthal, 
Atop TV Sets, A Power Drain that Runs Nonstop, NY TIMES (June 25, 2011) 
http://www.nytimes.com/2011/06/26/us/26cable.html?pagewanted=all. 
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The second step could be consumer action—putting vampires on power switches to turn 
them all off when not needed. And third would be regulation—energy star appliances that 
turn off over time or energy standards for appliances such as refrigerators. But see 
http://www.rapidtvnews.com/index.php/2012070922950/u-s-department-of-energy-
delays-stb-regulation.html. 
 
2. What are some of the contract suggestions Tannenbaum makes?  
 
A: Tannenbaum’s article addresses contracts for Data Centers which are heavy 
consumers of energy. Some of his suggestions include 1) using a metric to measure 
energy efficiency of the computer equipment and 2) using a metric to measure the energy 
efficiency of the data center as a whole. The baseline of the second measure needs to be 
established before EE technology and methodology are deployed. Also, the EE of the 
data center must be measured at intervals. The excerpt discusses use of DCPro and the 
Electronic Product Environmental Assessment Tool or EPEAT. 
 
DCPro is a DOE software tool that is designed to reduce energy consumption. EPEAT 
resulted from the EPA’s decision to use the Green Electronics Council to manage its 
program to establish criteria to be used by the government and the private sector in 
certifying that equipment meets certain standards for 1) EE; 2) minimal hazardous 
component materials; 3) upgradability; 4) recyclability; and 5) length of useful life.  
 
On pages 317-19, Tannenbaum goes step by step through 15 issues he believes need to be 
addressed in IT contract negotiations.  
 
For information about how to finance energy efficiency measures, see Practising Law 
Institute, Real Estate Law and Practice Course Handbook Series, PLI Order No. 22997, 
New York City, March 19, 2010, Green Real Estate Summit 2010: What Attorneys, 
Developers, Regulators, Tenants & Lenders Need to Know. 
 
3. Google is exploring generating electricity from cow manure and also has invested in a 
transmission line off the East Coast of the United States. Why do you think Google is so 
interested in these types of ventures? 
 
A: Because Google relies so heavily on data centers and has a nine-nines reliability 
standard (see p. 307), energy sources and energy efficiency are critical to its business. 

 
 

5. Behavioral Changes – Notes & Questions pp. 322-24 

 
1. Countries around the world are legislating to phase out of inefficient carbon filament 
incandescent light bulbs, which Thomas Edison invented in 1879. George W. Bush 
signed the U.S. version contained in the Energy Independence and Security Act of 2007 
(Pub.L. 110-140), which, among other things, required light bulbs in the United States to 
be 20 percent more efficient by 2012. Estimates are that the measure would have saved 
Americans over $12.5 billion over the next nine years and would be equivalent in energy 
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savings to thirty-three power stations. However, Tea Party Congressmen, casting it as 
government infringement on their freedom of choice, passed legislation on July 15, 2011, 
which effectively repealed the conversion to more efficient bulbs by prohibiting spending 
to enforce the new standard. Does Babcock’s analysis seem in step with the brouhaha of 
resistance the incandescent bulb encountered?  
 
A: Yes, Babcock, in the excerpt and in the full article, notes how most people profess to 
care about the environment, but they resist taking action and resist change. Unfortunately, 
the bulb brouhaha has taken on a greater symbolic significance as intrusion of big 
government restricting free choice. 
 
Although it doesn’t change the analysis, please note the following correction—Although 
Thomas Edison did receive a patent for the carbon filament incandescent bulb, most 
incandescent bulbs now use tungsten filaments.  
 
2. In his address at the Harvard graduation in 2009, Secretary of Energy Chu stated, “In 
the coming decades, we will almost certainly face higher oil prices and be in a carbon-
constrained economy. We have the opportunity to lead in development of a new, 
industrial revolution. The great hockey player, Wayne Gretzky, when asked how he 
positions himself on the ice, he replied, ‘I skate to where the puck is going to be, not 
where it’s been.’ America should do the same.” HARVARD GAZETTE, June 4, 2009. For a 
description of one person’s efforts to skate where the puck is going to be by reducing his 
carbon dioxide output by 80 percent, see Peter Miller, Energy Conservation: It Starts at 

Home, NAT’L GEOGRAPHIC, March 2009, available at 

http://ngm.nationalgeographic.com/2009/03/energy-conservation/miller-text/1.  
 
A: The Miller article is fun and a great option for further class exercise or a paper. 
 
3. While much of the Smart Grid initiative is using electronics to make the grid more 
interactive, some systems will include feedback devices so individuals can monitor their 
energy use in real time and make adjustments. Will access to this information lead to 
reduced energy consumption or will “green fatigue” set in because the consumers are 
receiving so much information they eventually tune out and become paralyzed? 
Americans have embraced new technologies such as cell phones and social media. Do 
you see parallels with these technologies and behavioral changes to positively rein in our 
nation’s energy binging? 
 
A: It is unclear whether people will positively respond to additional feedback—there are 
success stories and failures in other contexts. An interesting class exercise or paper 
assignment would be to have students flush out this topic finding examples of their own 
to make their case.  
 
4. What are the three approaches Babcock’s article sets out for motivating people to 
reduce their energy consumption? Does she conclude that any of these are especially 
effective ways of ensuring positive human behavior to switch to energy saving CFLs? 
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The SMUD electric bills were created in response to research by Robert Cialdini, a 
professor at Arizona State University. Electric bills that tell you how much more or less 
electricity you used than your neighbors, and how much more or less it cost you, provide 
“social proof” or social norms for customers to compare themselves. (Some bills also 
included praise—such as smiley faces—and shame—such as frowny faces—to enhance 
the message, but research by the City of Fort Collins, Colorado, indicates this is less 
effective than the basic comparative data.) While SMUD’s 2 percent reduction may seem 
minor, “[i]n energyspeak . . . it’s equivalent to taking 700 homes off the grid.” Bonnie 
Tsui, Greening with Envy: How Knowing your Neighbor’s Energy Bill Can Help You to 

Cut Yours, THE ATLANTIC 24 (July/Aug. 2009). 
 
A: Babcock’s three approaches are set out on page 322 and include: 1) smart meters; 2) 
comparative consumer information; and 3) personal incentives. She is skeptical about all 
three.  
 
One exercise I have used in class is to have students bring in their utility bills. It is 
interesting to see how some utilities have attempted to motivate their customers to reduce 
energy consumption. Although I don’t have a copy of a SMUD bill, I do have one for Ft. 
Collins which includes both comparative neighbor scores and smiley faces. Please let me 
know if you’d like me to send you a copy to use for your class. 
 
5. China set a five-year target to improve energy efficiency, energy consumption per unit 
of GDP, by 20 percent between 2005 and 2010. On January 7, 2011, Zhang Ping, 
chairman of the National Development and Reform Commission, announced that China 
had met its goal. John Holdren, Assistant to the United States President for Science and 
Technology, stated, “[First, this] is an extraordinary rate of improvement in energy 
efficiency. The second thing is that I would say the Chinese are already doing far more to 
try to contribute to the solution than they generally get credit for in the West. The 
Chinese have made enormous advances in energy end use efficiency in recent years. 
They are the world leaders, both in the pace of improvement in energy efficiency and the 
pace of deployment of renewable energy technologies.” Elizabeth Kolbert, Obama’s 

Science Advisor Urges Leadership on Climate, YALE ENV’T 360 (2009). What do you 
think motivates the Chinese people? What lessons might the United States learn from 
other countries’ efforts to reduce energy use and switch to more renewable energy 
sources? 
 
A: Individual Chinese may have no choice, but here are some thoughts on what might be 
motivating the Chinese government: 

 
“I think it’s particularly significant that the Chinese have understood that climate 

change is already harming them, that this is not a problem just for the future. The 
monsoons have been changing in China in a pattern that the Chinese climate models 
themselves attribute to global climate change. That change in monsoon has been 
accentuating flooding in the south, and drought in the north to the detriment of Chinese 
food production, with considerable property losses.” 
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“So the Chinese are starting from a place now which is quite different than they were, 
say, five years ago. Which is, that this is a problem that China has to participate in 
solving, for reasons of China’s own self interest. This isn’t a matter of being an altruist, 
or being a good citizen globally. Their self interest is in solving this problem. That’s a big 
change.” 
 

“The second thing is that I would say the Chinese are already doing far more to try to 
contribute to the solution than they generally get credit for in the West. The Chinese have 
made enormous advances in energy end use efficiency in recent years. They are the world 
leaders, both in the pace of improvement in energy efficiency and the pace of deployment 
of renewable energy technologies.”  
 
“In their five-year plan that will end in 2010, they had a target of reducing the intensity of 
the Chinese economy by 20 percent. They’re going to make it, which is an extraordinary 
rate of improvement in energy efficiency.” 
 
Elizabeth Kolbert, Obama’s Science Advisor Urges Leadership on Climate, Yale 
Environment 360, Aug. 13, 2009 http://e360.yale.edu/content/feature.msp?id=2179. 
 
[Interview with John Holdren, Assistant to the President for Science and Technology, 
Director of the White House Office of Science Technology Policy, and Co-Chair of the 
President’s Counsel of Advisors on Science and Technology] 
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CHAPTER 8: RENEWABLES ON FEDERAL LANDS 

 

A. Terrestrial Wind and Solar – Notes & Questions p. 334  

 
1. Instead of creating a sui generis mechanism for developing solar and wind on public 
lands, BLM worked within its existing FLPMA Title V right-of-way process. What are 
some of the problems Lazerwitz identifies with trying to fit the square peg of renewable 
development into the linear hole of FLPMA Title V? See also, Rebecca Watson, 
Renewable Power Projects on Federal Lands: Wind and Sun and the FLPMA Right-of-

Way—Is It Working? in SPECIAL INSTITUTE ON ENERGY DEVELOPMENT: ACCESS, SITING, 
PERMITTING, AND DELIVERY ON PUBLIC LANDS, Paper No. 10 (Rocky Mtn. Min. L. Found. 
2009). 
 
A: This is a topic that could make for an interesting class exercise. Some of the problems 
include the following: 
(g) interest conveyed and competing interest—BLM retains ownership of and the right to 
authorize compatible uses in the right-of-way area.  However, in the solar context, other 
uses may be infeasible due to the intensive land use required by the panels. Also 
renewables are subject to valid existing rights, which often can mean conflicting mineral 
or oil & gas interest. 
(i) rental fees—see question 4 below. 
 
2. How does the interest conveyed with a BLM right-of-way (or Forest Service Special 
Use Permit or SUP) vary from a mineral lease or a mining claim?  
 
A: The ROW is only a possessory interest and may be revoked. In contrast, a mineral 
lease is an enforceable contract and a mining claim creates an enforceable property right 
and guarantee of access. 
 
3. How does Lazerwitz indicate that the application process encourages speculation? 
What are the terms and conditions on the grant? BLM issued a 2011 Instruction 
Memorandum on due diligence to address these speculation concerns. What does the 
BLM now require? How is the federal oil and gas leasing process different? 
 
A: The initial application process created priority based on first-to-file, so there was an 
incentive to file even if a project was not feasible.  
The BLM’s 2/2011 Instruction Memorandum now requires that a ROW application 
include information about the financial and technical capability of the applicant to 
construct, operate, maintain and decommission the project. Also as a measure of due 
diligence, BLM requires a plan of development that goes beyond a conceptual plan, but 
instead contains sufficient detail to provide the basic information necessary to begin the 
environmental analysis and review process for a proposed solar or wind energy project on 
the public lands.  
http://www.blm.gov/wo/st/en/info/regulations/Instruction_Memos_and_Bulletins/nationa
l_instruction/2011/IM_2011-060.html. 
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4. How are rental fees determined under a FLPMA ROW model? Is the process different 
for solar than for wind? What about royalties? Because royalties usually represent a 
property interest in a mineral, how can BLM reserve a royalty in the wind or insolation 
(incoming solar radiation)? 
 
A: The general formula of fair market value (FMV) of relevant land, and for typical 
linear rights-of-way (ROW), the fee is based on the appraised land value of a particular 
use in the relevant area.  
 
For wind projects, BLM has instead established an annual rental fee of $4,155 per MW of 
installed project capacity (p. 332). Royalty fees are added based upon power production.  
 
For solar projects, use of the standard FMV appraisal formula results in full use of the 
land and no additional royalty payments. However, it does not reflect distinctions 
between solar technologies and creates wide discrepancies in the rental price for different 
solar projects—especially more for projects closer to developments (which is good for 
community gardens and which avoids some transmission costs) because that land is 
presumably worth more. 
 
Despite the conventional understanding that royalties may be a property interest (e.g. in a 
mineral) and the theoretical question of who owns the wind or sun, the BLM reported that 
wind turbines from 27 rights-of-way on 28,805 acres of public lands in California are 
capable of producing 828 megawatts of power and result in $3,140,600 annually in 
royalties. http://www.blm.gov/ca/st/en/prog/energy/wind.html. 
 
5. Lazerwitz labels BLM’s approach as reactive and notes, “The ultimate question is 
whether this reactive approach is sufficient, particularly in light of the challenges posed 
by the ever-increasing number and scale of utility-scale solar and wind development 
projects. Actual project proposals will very likely dwarf the relatively modest amount of 
acreage identified (or, in the case of solar, being identified) through the programmatic 
planning process. In the case of wind, for example, while the Wind PEIS identified some 
160,000 acres of public lands for likely development in an 11-state region over 20 years, 
there are currently right-of-way applications for wind projects on over 957,000 acres of 
public lands in California alone. While increased technological efficiencies for both solar 
and wind may well lead to reduced project size and scale to achieve the same level of 
energy output (with less-intensive land and resource impacts), these efficiencies likely 
will further reduce the price differential with conventional fuels and allow the siting of 
projects in marginal locations not previously considered economically viable, thereby 
leading to even greater demand for public land access.” Do you have alternative 
suggestions for how BLM can approach the situation proactively? BLM’s current “Smart 
from the Start” approach attempts to be proactive. What do you think of this strategy? 
 
A: This question is a good lead-in to a class discussion or exercise addressing alternative 
approaches. As mentioned in the beginning of this chapter, agency actions can change the 
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landscape of energy development on federal lands with the announcement of each new 
directive or rule. Here is the latest citation I could find for the “Smart from the Start” 
initiative:  
http://www.blm.gov/wo/st/en/info/newsroom/2011/october/NR_10_27_2011.html. 
Remember that you also can find updates from the following link also referenced in the 
note box on page 325 of the text: 
http://www.blm.gov/wo/st/en/prog/energy/renewable_energy.html. 
 
6. Historically, multiple-use has been a key premise of public land use. How is that 
problematic for renewable energy development?  
 
A: Multiple use might be particularly problematic for solar because the PV panels or CSP 
installations tend to require intensive land use that prevent any other uses. Furthermore, 
because renewable sources are perpetual, they can tie up the land for generations. 
 
 

B. Offshore Wind and Wave Power 

 

1. Offshore Wind 

 

a. The Offshore Wind Leasing Process – Notes & Questions pp. 342-43 

 
1. First let’s start with an overview of some of the key statutes. The Submerged Lands 
Act, 43 U.S.C. §§ 1301-15 (passed in 1953), granted states title to the “lands beneath 
navigable waters” within the three miles adjacent to their coasts as well as the petroleum 
and mineral resources in those lands. At the same time, Congress passed the Outer 
Continental Shelf Lands Act (OCSLA), which affirmed federal ownership of the 
resources located seaward of the three-mile boundary line. 43 U.S.C. §§ 1331-56 (2011). 
Then in 1972, Congress passed the Coastal Zones Management Act (CZMA), 16 U.S.C. 
§§ 1451-66 (2011). What does the CMZA require? What is a CMP and how does a 
consistency determination relate to one? 
 
A: A CMP is a state’s federally approved coastal zone management plan (CMP). At the 
leasing stage, section 307(c)(1)(A) of the CZMA requires that any federal activity that is 
likely to affect any land or water use or natural resource in a state’s coastal zone must be 
consistent “to the maximum extent practicable” with that state’s CMP. For a policy to be 
enforceable, it must be legally binding and the CZMA consistency provision to the OCS 
alternative energy leases is directly related to how a state treats similar projects proposed 
in state waters. P. 340.  
 
2. Note that the BOEMRE regulations grant a limited term for commercial wind leases. 
How long is that term? In contrast, oil and gas leases on the OCS have defined terms of 
ten years with the ability to get automatic extensions and renewals with production. Are 
alternative energy leases given similar terms? Explain the rationales for the discrepancies 
and determine whether you think they are justified. 
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A: According to Kalo & Schiavinato, commercial wind leases grant a 5-year term to 
conduct site assessment and a 25-year operations term. A commercial lease can be 
renewed, but there is no automatic right of renewal. P. 339. Thus, alternative energy 
leases are given less favorable terms than conventional oil and gas leases. One of the 
rationales is that we have less experience with offshore wind, so we need more oversight 
and review before granting longer term leases. However, these limitations appear to be a 
sort of newcomer penalty and can make it harder to finance wind projects.  
 
BTW, the acronym has changed again, as of October 2011, the duties of BOEMRE were 
split between the Bureau of Ocean Energy Management and the Bureau of Safety and 
Environmental Enforcement. 
http://www.doi.gov/deepwaterhorizon/loader.cfm?csModule=security/getfile&PageID=3
24759].  
 
3. List the four stages the regulations anticipate for large-scale, commercial energy 
production and the possible federal and state consistency issues the excerpt suggests 
might arise at some of these stages. 
 
A: The 4 stages are listed on pages 340-42 and include: 
1) Lease Issuance—MMS must structure the terms of the lease in a manner that is 
consistent to the maximum extent practicable with the enforceable policies of the coastal 
state’s CMP and submit a consistency determination statement to the state that the sale 
will be conducted in this manner. If a state disagrees with the MMS’s consistency 
determination, then the state may file an objection. If the MMS and state continue to 
disagree, then the matter may need to be resolved through mediation or litigation in 
federal court. The planned activity cannot take place so long as the state objects to the 
consistency determination unless the Secretary of Commerce overrides the objection. Pp. 
340-41. 
 
 
2) Site Assessment Activities—after the lease is issued, the lessee must submit a site 
assessment plan (SAP). The plan must be approved by MMS before any site assessment 
activities begin. If MMS plans to incorporate both the lease issuance and site assessment 
activities into one consistency determination, then the process differs from a challenge to 
a consistency determination. Thus, it may expedite the review process but may present 
questions about the administration of the CZMA consistency process and may conflict 
with a coastal state’s right to object and block an OCS activity inconsistent with the 
state’s enforceable policies. 
 
3) Construction, Operation, and Conceptual Decommissioning Plan—after the site 
assessment, the next stage is the Construction and Operations Plan (COP), which must 
cover all proposed activities and operations associated with theses phases. At this time a 
coastal state has another opportunity to address inconsistencies between the proposed 
alternative energy operations and the state’s enforceable policies under its federally 
approved CMP.  
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One interesting aspect is treatment of decommissioning. MMS considered postponing 
decommissioning regulations because of no past experience with decommissioning 
offshore turbines, but decided to include it so lessees would know what is required. The 
COP would include a conceptual decommissioning plan, and the coastal state has the 
opportunity to object at the time of the COP. The article suggests a state should have 
another opportunity to raise new consistency objections arising from new information or 
federally approved amendments at the time of the actual decommissioning as well. P. 342 
 
4) Actual Decommissioning—Decommissioning will take place many years after 
approval of the COP and under potentially different ecological conditions and a changed 
legal environment, including possible new coastal state legislation or regulations, so the 
question is whether at this time another CZMA consistency review should be required. P. 
342 
 
4. In Chapter 4.D, we addressed some of the problems in the past when larger energy 
projects, such as federal dams, did not consider decommissioning at the early stages of 
the construction process. More modern statutory authority, including OCSLA and 
FLPMA, now requires decommissioning and reclamation with the posting of a bond 
before construction to ensure that reclamation takes place. The BOEMRE COP 
(Construction and Operations Plan) also requires a decommissioning strategy as part of 
the leasing process. At the time the COP is approved, coastal states have an opportunity 
to address any inconsistencies between the proposed operations and its CMP policies. Do 
you see any problems with this timing? 
 
A: Although it is a good thing that decommissioning is being considered at the start of a 
project instead of its being an afterthought, this question raises the issue addressed under 
the 4th subpart of the previous question—i.e., if decommissioning takes place years after 
the COP approval, shouldn’t a state be able to have another opportunity to challenge the 
consistency finding because at this point in time in the future the state coastal legislation 
or regulations may have changed? MMS regulations currently suggest an additional 
consistency review will only be required if the decommissioning plan results in “a 
significant change in the impacts previously identified” requiring additional 
authorizations or “activities not previously identified and evaluated.” P. 342 
 
On the one hand, it seems that states should have this additional opportunity to challenge 
the consistency finding, but on the other, the possibility of additional and cumbersome 
new decommissioning requirements make it more challenging to make cost calculations 
and to secure funding in the face of this additional financial uncertainty. 
 
5. The 2005 EPAct also requires “coordination and consultation with the Governor of any 
State or the executive of any local government that may be affected by a lease, easement 
or right of way under [the Act].” EPAct 2005, Pub. L. No. 109-58, § 388(a) (codified at 
43 U.S.C. § 1337). BOEMRE has looked to early local input to the planning process 
through regionally-constituted task forces as the primary mechanism for meeting the 
coordination and consultation requirement. 30 C.F.R. § 285.102(e). In addition, the 
federal and state governments have collaborated in multi-purpose Marine Cadastral and 
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Coastal and Marine Spatial Planning Plus maps. Do you think these two approaches are 
effective? 
 
A: These coordination efforts can often be tricky and time-consuming, and thus costly, so 
seeking input early may be one way to get communities involved and less likely to 
obstruct a project. But, past history has not shown this early involvement guarantees there 
will not be additional groups filing objections later. 
 
 

b. Cape Wind – Notes & Questions pp. 347-49 

 
1. This lawsuit challenged the Army Corps of Engineers’ granting of a Section 10 permit 
for simply installing a tower to collect data for possible construction of a wind farm. In 
addition to permits from the Corps, an offshore wind developer may have to obtain 
approvals from each of the agencies listed in Figure 8.4. And those are only the federal 
agencies; a permittee must also work with the state agencies discussed in the previous 
excerpt. Is the multiple permitting process more burdensome for offshore than onshore 
wind? Some federal efforts, such as DOI’s Smart from the Start Initiative, intend to 
streamline the approval process. What do you think can be done? 
 
A: I have effectively used figure 8.4 as a springboard for a class activity. I assign students 
to address the different statutes and the agencies involved in the offshore wind permitting 
process. The exercise poignantly illustrates the many hurdles that offshore wind must 
overcome, which are, indeed more than for onshore wind. This helps clarify some reasons 
why the U.S. is behind other developed nations in tapping its offshore wind resources. 
Federal agencies are working to streamline the process, and Memoranda of 
Understanding (MOU) with states may help. Additional federal legislation may also be 
required. 
 
Here is a report on some of the most recent offshore wind developments: 
http://www.blm.gov/wo/st/en/info/newsroom/2012/july/nr_07_02_2012.html. 
 
2. Part of the challenge in this case was that Congress had not explicitly authorized use of 
the OCS for wind development. The court here upheld the Corps’ conclusion that the 
impact of the data tower was negligible and that the collection of the data was in the 
public interest. This court did not, however, opine whether development of a wind farm 
infringes on the federal government’s rights in the OCS. How has Congress stepped in to 
avoid this consideration in future wind farm situations? 
 
A: Congress amended the OCS to explicitly allow offshore wind leasing. See, 43 U.S.C. 
1337(p), which was added by section 388 of the Energy Policy Act of 2005 (EPAct), as 
well as the implementing regulations at 30 CFR part 585. 
 
3. The Alliance argued that additional public input was required for the draft FONSI 
because there was no precedent for privately owned structures for wind energy on OCS 
lands. Do you agree that renewable projects without precedent should require additional 
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NEPA input? If so, does this give renewables additional hurdles to development, 
disadvantaging their development in contrast to more established fossil fuels? 
 
A: Again, we encounter this conundrum. True, it is difficult to assess potential impacts 
when there is no direct precedent, but the result is favoring the status quo of more 
environmentally destructive conventional fuels that were able to become entrenched 
before most of the modern environmental statutes.  
 
4. Another consideration for offshore development is maritime cabotage laws. “Offshore 
alternative energy projects involve the use of vessels that, when acting in U.S. waters, are 
regulated in a variety of ways. Several U.S. maritime trade laws, or ‘cabotage’ laws, 
restrict a number of offshore activities to qualified U.S.-flagged vessels. These laws are 
often referred to as the ‘Jones Act’—even though that term genuinely applies to only one 
of the several relevant maritime cabotage laws. The principal maritime cabotage laws 
apply to the transportation of merchandise and passengers, the towing of vessels, and 
dredging. Many commenters have assumed that these maritime cabotage laws apply to 
offshore alternative energy projects without either distinguishing the various laws or 
examining their jurisdictional bases.” Constantine G. Papavizas & Gerald A. Morrissey 
III, Does the Jones Act Apply to Offshore Alternative Energy Projects?, 34 TUL. MAR. 
L.J. 377, 378 (2010). How do you think the Jones Act might impact offshore wind 
development in the United States? 
 
A: It has been noted that the United States has none of the unique vessels that are needed 
to erect offshore wind turbines. Although these vessels have been used in Europe and 
could be available for construction of offshore turbines in the U.S., the Jones Act could 
block them because they are not qualified U.S.-flagged vessels. This issue was apparently 
raised during the BP oil spill of 2010 because foreign clean-up vessels were barred from 
U.S. waters under the Act. 
 
5. Although Cape Wind may be the first offshore wind project to have received all 
governmental approvals, it may not be the first offshore wind farm built in the United 
States because of the ongoing litigation against it. Vying for first place are projects in 
Rhode Island; Atlantic City, New Jersey; and Galveston, Texas. See Figure 8.3. Coastal 
Point Energy, the developer of the project off the coast of Galveston, may have the 
advantage because it will not need to navigate through the shoals of federal regulatory 
agencies. When the Republic of Texas joined the United States in 1845, it retained 
jurisdiction over waters in the Gulf extending 10.3 miles from its coasts. 
 
A: This point illustrates that careful attention should be paid to the distinctive laws of 
each state.  
 
 
2. Ocean Hydrokinetics – Notes & Questions pp. 352-53 

 
1. FERC and BOEMRE formalized their Memorandum of Understanding (MOU) in 
April of 2009. Under the MOU, an applicant must first receive a lease, easement, or 
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right-of-way from BOEMRE, and only then may the applicant receive a license to 
generate electric power, or an exemption from the licensing requirement, from FERC. 
The BOEMRE licensing process can take one to two years for noncompetitive leases and 
two to five years for competitive leases. The FERC licensing process can take another 
one to two years. If the FERC process cannot be started until after the applicant has 
received the BOEMRE lease, the lead time for a project can stretch out to seven years or 
more. Do you think this might discourage investment? 
 
A: This long lead time again puts wind development at a definite disadvantage.  
 
2. FERC is liberal in granting preliminary permits. In only six months to a year, a 
developer may receive a free permit to study a project at a specific site for up to three 
years. Also, the FERC process guarantees a site to the first-to-file. In contrast, BOEMRE 
conducts an expensive competitive leasing process and currently has the power to lease 
land under a FERC preliminary permit to a different developer during the study period. 
How can these approaches be reconciled? 
 
A: It is unfortunate to have federal agency turf battles complicating an already difficult 
process. If possible, the responsibilities might be consolidated under just one regulatory 
structure.  
 
3. To read more about the 2009 MOU and the history of the dispute between BOEMRE 
and FERC, see Peter F. Chapman, Offshore Renewable Energy Regulation: FERC and 

MMS Jurisdictional Dispute Over Hydrokinetic Regulation Resolved?, 61 ADMIN. L. 
REV. 423, 425-38 (Spring 2009). 
 
A: You might assign this article as the basis for a paper topic or a class discussion. 
 
4. Do you have any suggestions for how the hydrokinetic development process might be 
streamlined? See, e.g., Danielle Murray, Dual Federal Regulations Slowing Public Wave 

Power Project Development, 41 No. 6 ABA TRENDS 1 (July/August 2010). 
 
A: The Chapman article cited in the previous note, and the Murray article cited here, 
provide interesting perspectives on the hurdles to developing hydrokinetic projects. Be 
sure to check for updates to see if the agencies have addressed some of the regulatory 
problems identified in these articles. 
 
 

C. Renewable Energy Development and NEPA 

 

1. Programmatic Environmental Impact Statements for Terrestrial Wind and Solar 

– Notes & Questions pp. 357-58 

 
1. Which PEIS was initiated first—wind or solar? Why was this so? 
 
A: The wind PEIS was initiated first in 2003. P. 354. This was probably because there 
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was more market interest in wind because it was more cost competitive at the time. Solar 
ROW applications did not surge until 2008. 
 
2. How do the two PEISs vary? Was transmission a factor in each? Do you think it should 
be? 
 
A: The wind PEIS identified and addressed 3 potential program alternatives including (1) 
implementation of a wind development program on all BLM lands on which wind project 
development may be technically and economically viable; (2) a more limited program 
based on development only in areas where projects currently exist or are in the process of 
approval; and (3) no-action focused on preexisting case-by-case project analysis. 
 
The solar PEIS intended to identify BLM-administered land in a 6 state study area 
representing a “reasonably foreseeable development” model looking at states where solar 
project development was deemed most likely to occur over the next 20 years. BLM 
excluded from consideration lands it had previously identified as “environmentally 
sensitive.”  
 
Both the Wind and Solar PEIS facilitate, but do not replace, project specific 
environmental analysis through tiering to the PEIS. 
 
The Solar PEIS considered whether the designation by BLM of additional electricity 
transmission corridors on BLM-administered lands is necessary to facilitate utility-scale 
solar energy development. The wind PEIS did not originally consider the transmission 
issue. Because transmission is so key to transport the power generated from these remote 
generation facilities, its consideration appears to be a key factor that should be included 
in the planning process. 
 
3. Things continue to move quickly in this area. In December of 2010, BLM approved 
several CSP and wind projects on federal lands to meet the ARRA goals. Environmental, 
financial, and litigation hurdles have prevented most of these projects from being 
completed, and DOI is working on changes to its EIS process. In a July 14, 2011 press 
release, the BLM announced the approval of four new projects on public lands and the 
launch of environmental reviews on three others. In addition, the press release stated that 
the DOI, in cooperation with the DOE, would prepare a targeted supplement to the Draft 
Programmatic Environmental Impact Statement for Solar Energy Development (Draft 
Solar PEIS) which was first released for public review in December of 2010 and which 
promoted the development of “solar energy zones” on public lands in six western states. 
Do these latest developments address some of Lazerwitz’s concerns about NEPA issues 
facing solar and wind project development on public lands?  
 
A: Yes, progress has been made in addressing some of Lazerwitz’s concerns such as the 
speculators. Although renewables have waned a bit in 2012 because the PTC has not yet 
been renewed for wind (as of 7/2012) and aggressive competition from China in the area 
of solar—contributing to many bankruptcies, including Solyndra—the government 
continues to learn from problems in the past and to work on improving the process. 
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2. Leveling the Playing Field – Notes & Questions p. 363  

 
1. What does the NEPA process require? Are renewable energy projects exempt from 
these steps? Should they be? 
 
A: The list of Section 2 requirements of NEPA are set out on p. 359. In addition to 
consultation requirements, most significantly, NEPA requires an Environmental Impact 
Statement or EIS, which is a detailed statement about environmental impacts and 
alternatives, for all major federal actions. Because the EIS process is very time 
consuming and expensive, several methods for streamlining the process have evolved as 
discussed below. Although renewable energy projects should not be excluded from the 
NEPA process, an argument can be made that they should be eligible for many of the 
streamlined processes that are available to conventional fuels but not currently to 
renewables.  
 
2. Define each of the following: EIS, PEIS, EA, and categorical exclusion. 
 
A: EIS= The Environmental Impact Statement is the full-blown report required by NEPA 
when a major federal action significantly impacts the human environment. Some of the 
streamlined processes below are permitted because they eliminate either the major federal 
action criteria or the significant impact criteria. 
 
PEIS=This acronym can be confusing because it is used for both a Preliminary EIS and a 
Programmatic EIS. The Preliminary EIS is basically a draft before issuing a final EIS. 
The Programmatic EIS is a broad scale environmental analysis of a policy, land use plan, 
or program. By addressing common issues broadly, the goal of the PEIS is to reduce 
duplicative analyses that might occur with case-by-case EISs. Although the PEIS may be 
the starting point, specific project alternatives, environmental effects, and mitigation 
options are addressed in subsequent tiered levels of documentation. For a slideshow 
describing the differences between an EIS and a PEIS, see: 
http://www.blm.gov/pgdata/etc/medialib/blm/wo/Planning_and_Renewable_Resources/p
resentations.Par.64982.File.pdf/Differences_Between_Programmatic_and_Project-
level_NEPA.pdf. 
 
EA= The purpose of an Environmental Assessment is to determine the significance of the 
environmental effects and to look at alternative means to achieve the agency’s objectives. 
It’s goals are to briefly to determine whether an EIS is required or whether instead the 
agency can make a Finding Of Not Significant Impact or FONSI. 
 
Categorical Exclusion=A categorical exclusion is a category of actions that an agency 
determines do not have a significant effect on the quality of the human environment. 
Some examples include minor facility renovations and reconstruction of hiking trails. 
 
For a useful summary of the NEPA process, you may check A Citizen’s Guide to the 



 95 

NEPA at http://ceq.hss.doe.gov/nepa/Citizens_Guide_Dec07.pdf. 
 
3. Russell describes several examples of current NEPA streamlining in the context of 
energy law. Explain what NEPA streamlining the following uses receive: oil shale and tar 
sands development, oil and gas drilling in developed fields, nuclear power plant 
licensing.  
 
A: According to the Russell article, oil shale and tar sands development is added by a 
PEIS and expedited time tables for enacting regulations. P. 360.  
 
Categorical exclusions benefit oil and gas drilling in developed fields. P. 362. The 
Macondo Well that resulted in the disastrous BP oil spill in 2010 was permitted using a 
categorical exclusion. For more see: http://www.washingtonpost.com/wp-
dyn/content/article/2010/05/04/AR2010050404118.html and 
http://elq.typepad.com/currents/2010/11/currents37-10-lopez-2010-1102.html.  
This has sparked a review of the categorical exclusion process in this context. 
 
NRC regulations also indicate that a categorical exclusion is appropriate for nuclear plant 
licensing and operation except in special circumstances. P. 362. 
 
 

3. Balancing of Equities – Notes & Questions p. 370 

 
1. Note that the court’s decision is dated March 28, 2011. Is this date mentioned 
elsewhere in the order? What is its significance? 
 
A: The very first paragraph of the opinion says that construction and site clearing for the 
Spring Valley Wind Energy Facility was also set to commence on the March 28, 2011 
date. P. 364.  
 
2. What relief did the plaintiffs in this case request? What is the court’s decision here? Do 
you think the procedural posture may have made any difference in the outcome? Is the 
case over? 
 
A: The plaintiffs requested a temporary restraining order or a preliminary injunction 
seeking to bar BLM from issuing a Notice to Proceed on the Spring Valley Wind Energy 
Facility. The court found that a denial at the initial stages of development would not 
result in irreparable harm, which is one of the criteria for a TRO under FRCP 65 
(b)(1)(A). The result could possibly be different in the context of a simple injunction. It is 
not clear whether Western Watersheds Project or the Center for Biological Diversity is 
pursuing the action further as wind turbines arrived on the project site in March of 2012: 
http://www.elynews.com/news/article_4bd5417a-63e6-11e1-9a93-001871e3ce6c.html. 
 
3. What does the court say about the tiered NEPA process used by the BLM? Does a 
PEIS automatically eliminate the need for a site-specific EIS? What is the role of an EA 
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in supplementing a PEIS? What if individual actions are insignificant but cumulatively 
create significant impacts? What did the court decide about cumulative impacts here? 
 
A: Although a PEIS does not automatically eliminate the need for a site-specific EIS, it 
can significantly reduce what is needed at the site-specific level. The court seems to 
endorse the tiered PEIS process, which first included, at the broadest level, the Wind 
PEIS that addressed wind development on BLM lands in the Western U.S., and which 
then included a tier for the 2007 Ely Resource Management Plan Final EIS.  
 
If the PEIS sufficiently addresses the environmental impacts, then a site-specific EA may 
be sufficient without requiring a site-specific EIS. As the court here puts it, “EAs may 
‘tier’ to other NEPA documents, but tiering does not eliminate the EIS requirement when 
a proposed project significantly affects the environment.” P. 366. 
 
One argument against some of the NEPA streamlining is that individual actions may be 
insignificant, but cumulatively, they rise to the level of significant for NEPA purposes 
and thus would trigger a full EIS. 40 C.F.R. § 1508.27(b)(7). The court here found that 
the BLM satisfied the “hard look” requirement of considering the cumulative impacts of 
the project through the EA’s discussion of cumulative impacts and its tiering to the Wind 
PEIS.  
 
4. How did Judge McKibben balance the equities between environmental concerns and 
renewable energy development? Do you agree with his result? Why or why not? 
 
A: The judge focused on the potential loss of federal funding and the project’s beneficial 
impact on Nevada’s economic recovery—providing power, property taxes, and 
construction jobs. In comparison, he noted that the disturbance of wildlife habitats should 
be minimal, especially considering proposed mitigation measures. The questions about 
whether students agree and why or why not can lead to good class discussion of what 
tradeoffs are acceptable and why. 
 
5. The final section of Judge McKibben’s order is labeled “public interest.” What is the 
basis for finding a public interest in the development of renewable energy? Does it make 
any difference whether Congress expressly used this terminology? Consider our 
discussion in previous chapters about renewable energy’s status as a public or private 
interest and how Congress might have the power to make it a priority in such balancing 
efforts by designating it as such.  
 
A: The court here found public interest based on a public policy of (1) incorporating 
clean energy as a necessary part of America’s future; (2) securing energy independence; 
(3) decreasing greenhouse gas emissions; and (4) furthering Nevada’s economic and 
clean energy goals. The court also noted the public’s interest in “preserving the 
environment and protecting species....” P. 369. If Congress declares renewable energy 
development as a public good, that could indeed give it greater weight in some analyses. 
For example, Congress’s declaration that the preservation of species is an 
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uncompromisable priority in the Endangered Species Act makes that legislation a 
powerful tool for blocking development.  
 
D. Environmental Concerns – Notes & Questions pp. 383-85 

 
1. The excerpt outlines a theme we have seen throughout this book—the difficulty of 
balancing environmental concerns with the development of renewable energy projects—
both large and small scale. Melissa A. Nigro created Figure 8.10 to summarize land and 
water use associated with most current forms of energy production. The water use 
includes the water used to mine and process the fuels for production (excluding biomass 
energy production, which does not include the water used to grow the biomass). Energy 
from solar PV, wind, and air-cooled Rankine steam cycle production techniques are the 
most efficient with respect to water use. The figure also shows that water use associated 
with the Rankine steam cycle energy production techniques (coal, natural gas, nuclear, 
geothermal and biomass) is highly dependent on the type of cooling process used. 
Therefore, advances in technology for cooling systems will be extremely important in the 
near future. Current research shows that the use of a hybrid air-water cooling system 
could reduce water use by up to 85 percent with only a 3 percent decrease in energy 
efficiency. 
 
A: CU physics graduate student Melissa A. Nigro prepared this chart. A color copy of the 
chart, and all of the book’s graphics, are available at the book’s website: 
http://RenewableEnergyReader.com. The relationship of water use and energy generation 
is one that is beginning to have increased attention. 
 
2. Based on the Figure 8.10 chart, Nigro concludes that air-cooled nuclear energy is the 
most efficient production technique if you attempt to combine the criteria on the chart—
both water and land use. She also notes, however, that this energy production technique is 
extremely inefficient in producing electricity due to the difficulty of using air to cool the 
high temperatures that result from the nuclear fission process. In fact, only one air-cooled 
nuclear energy plant exists in the world.  
 
A: Presumably we would favor the technologies with the smallest land use impact and 
lowest water use. While this seems to suggest that air-cooled nuclear is the best bet, this 
note indicates air cooling for nuclear power is very rare and does not also include any 
consideration for uranium mining or waste disposal issues.  
 
3. BrightSource’s Ivanpah project in California has encountered significant opposition. 
The BLM halted construction in the spring of 2011 because of greater than anticipated 
impacts on the desert tortoise. Construction restarted after BrightSoure worked with BLM 
on mitigation measures. In another section of their article, Glennon and Reeves note that 
Ivanpah’s land use footprint is just 5.6 square miles. Because California would need at 
least 270 square miles of renewable CSP projects to meet its RPS standards, California 
will need to build approximately the equivalent of forty-eight Ivanpahs. 
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A: This note is intended to show that with current technologies, renewables on public 
lands definitely have a higher land use impact than conventional energy sources.  
 
4. One of the solutions proposed by Glennon and Reeves is that there should be a heavy 
presumption toward requiring only dry cooling CSP plants on public lands unless the 
operator could find reclaimed water to use for cooling. Do you think this is a good 
solution? What do you think about the hybrid systems that Nigro mentions, which use 
water to cool only on the hottest days resulting in less water consumption than a wet-
cooled system but avoiding some of the generation inefficiencies of the dry cooling 
process? 
 
A: Dry cooled systems decrease efficiencies, but requiring them in areas with water 
scarcity may still be economically feasible. Hybrid systems might be a better 
compromise.  
 
5. Another proposed solution would be to adopt the Center for Biological Diversity’s 
(CBD) position that we should put more PV on rooftops in urban environments instead of 
disturbing public lands for energy development. However, this solution has many hurdles 
as discussed in Chapter 2 above. Discuss each of the following: solar access rights, costs, 
and utility preferences and incentives to retain control of costs and production through a 
large centralized facility. Can you think of others? 
 
A: The distributed solar in developed areas seems to make so much more sense than 
dedicating public lands to long term single use by large-scale solar installations that 
require new transmission and threaten habitat. However, as discussed in Chapter 2, this 
solution will require a fundamental shift in our perspectives about land use rights and 
trees. 
 
6. Another solution proposed by CBD is conservation. How does the discussion in 
Chapter 7 above inform your response to whether conservation will be enough? 
 
A: Although most projections are that U.S. energy demand will level off, this is mostly 
attributed to energy efficiency and not conscious conservation efforts because, 
unfortunately, most studies show that people don’t walk their talk about conservation. 
 
7. Glennon and Reeves’s primary suggestion is to encourage developers of large-scale 
solar facilities to purchase land and water rights from already disturbed, private 
agricultural land for siting wet-cooled solar plants instead of developing them on public 
lands. What do you think about this solution from an economic standpoint considering 
that agriculture is a relatively low value and high-water-consumption activity in 
comparison to CSP electricity generation? Do you also think this process might be easier, 
faster, and cheaper than developing large-scale solar on public lands? Can you see any 
other advantages or disadvantages? Even if you site a project on private land, up to 90 
percent of transmission will have to cross federal lands in the western United States. 
Does this change your previous assessment? 
 



 99 

A: Using agricultural water may make economic sense, especially because some water 
rights are not used efficiently (e.g. flood irrigation instead of drip). There are advantages 
to development on private land, as we have seen with wind in Texas, because there are 
fewer regulatory criteria to satisfy.  
 
Another advantage might be higher efficiency of water rights. By switching to drip 
irrigation from flooding or sprinklers, which both lose significant amounts of water to 
evaporation, agriculture may be able to continue and will benefit from the additional 
infusion of funds from the sold water. 
 
A disadvantage will be that the high land use requirements of solar could mean that 
significant acreage of agricultural land will be taken out of production, raising food 
prices. 
 
Even if the solar generation facilities are sited on private lands, these large-scale 
installations will still need public lands for transmission. However, transmission rights of 
way are more in line with what FLPMA envisioned. 
 
8. The final solution proposed by Glennon and Reeves is that renewable energy be 
developed on tribal lands. This will be the topic of our last chapter. 
 
A: This note is obviously a lead-in to the last chapter. 
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CHAPTER 9: NATIVE NATIONS AND ENERGY JUSTICE 

 

A. Alternative Energy Development on Tribal Lands – Notes & Questions pp. 396-

97 

 
1. What are some of the reasons listed in each excerpt for why Indian country may be 
ideal for the development of alternative energy? Which of these are unique to tribal 
lands? 
 
A: Native communities that have been uniquely harmed by the effects of climate change 
can use renewable energy development as a way to proactively address climate change in 
their communities. It also offers economic opportunities for tribal communities—with 
“energy and infrastructure development …[providing] new revenue streams … [and 
attracting] capital investments in manufacturing …[and] new sustainable employment.” 
P. 390. Also “unlike the NIMBY phenomenon witnessed in many communities where 
solar projects have been proposed, a number of tribes have already expressed interest in 
developing solar projects….” P. 395. 
 
Some of the ways that Kronk notes Indian country might be uniquely positioned for 
developing alternative energy include: 
 
1) That Indian and tribal lands are estimated to have 15 million acres of undeveloped 
traditional energy mineral resources and over 22 million acres of undeveloped renewable 
energy resources. P. 388. 
 
2) That 3rd party investors may be interested because fewer players may be at the table 
and improved stability of tribal judiciaries can improve investor confidence. P. 390-91. 
 
3) That small scale projects may avoid NEPA EIS requirement, p. 390 (see also, Glennon 
& Reeves at 395).  
 
4) That the federal government has incentives to encourage alternative energy 
development in Indian country. P. 391 (See also, Glennon & Reeves, p. 395—federal 
agencies granted authority to institute preferential purchase agreements for any “energy 
product” or “energy byproduct” produced by business entities that are majority-owned by 
an Indian tribe—thus encouraging partnerships with tribes.) 
 
5) The Tribal Energy Resource Agreement provision in the Indian Tribal Energy 
Development and Self-Determination Act of 2005, p. 394. 
 
2. What are some of the special advantages tribal lands may have in the area of energy-
water issues—especially for projects employing wet-cooled CSP technologies? 
 
A: The Glennon & Reeves article notes that tribes may enjoy an advantage in the water 
area because the Winters v. United States case recognized that tribes who relinquished 
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control of their lands did not relinquish all water rights to those lands. Although these 
“Winters rights” have not always translated into actual water, the Supreme Court has 
continued to uphold and sometimes enforce them. Pp. 395-96.  
 
3. What are some of the obstacles to the development of alternative energy on tribal 
lands? 
 
A: Obstacles that Kronk lists include: 
1) lack of necessary infrastructure in Indian country;  
2) burdensome lease and siting review processes; and 
3) lack of adequate financial incentives. P. 393 
 
Glennon & Reeves also note the following additional obstacles 
1) remoteness of reservations, creating transmission line problems; and 
2) tax incentive issues that keep private backers from partnering with tribes as discussed 
in question 5 below. 
 
4. In the past, burdensome federal leasing and site-review requirements sometimes 
extended the approval process for projects on Indian lands two or three years beyond 
comparable projects outside of reservations. In an effort to remedy this situation, 
Congress passed the Indian Tribal Energy Development and Self-Determination Act 
(ITEDSA) as part of the Energy Policy Act of 2005. The ITEDSA granted tribes 
authority over energy development on their lands without federal supervision and created 
the Tribal Energy Resource Agreement (TERA) as a mechanism to streamline the 
approval process. As discussed in the Russell excerpt in Chapter 8.C, the Department of 
Interior must apply a NEPA analysis when considering a TERA, but once TERA 
approval is granted, no further NEPA review or DOI approvals are required for specific 
energy agreements under that TERA. As a result, it would seem that TERAs provide 
significant advantages to developers in terms of reducing the timing for approvals. 
However, as of mid-2011, not a single tribe had entered into a TERA. Why do you think 
this might be?  
 
A: This question might be a good one for a seminar paper topic. 
 
5. One of the biggest hurdles to establishing renewable energy on tribal lands is the lack 
of adequate financial incentives. Explain some of the problems with the current structure 
and possible solutions. 
 
A: Tribes are exempt from taxes, so they do not benefit from federal tax credit incentives. 
Companies pairing with tribes only receive 50% of the tax credit as opposed to 100% 
invested on state land. Legislation to change the tax allocation to 100% for private 
investors could encourage more development on tribal lands. P. 396 
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B. Tribal Input on Development Outside of Reservation Lands 

 

1. Mechanisms for Protecting Native Values on Public Lands – Notes & Questions 

pp. 403 

 
1. What is the basis for Native claims on off-reservation federal lands? How do courts 
construe the concept of reserved rights and any ambiguities in treaties? 
 
A: Chapter 9 was one of the most challenging for me because I have little experience 
with Indian Law. However, I felt the Reader would not be complete without this 
coverage. Consequently, I relied on the expertise of the excerpt authors and asked a few 
colleagues who teach Indian Law to look over the chapter and to give me feedback about 
accuracy. 
 
According to Nie, reserved treaty rights are central to Native claims on off-reservation 
federal lands. For example, 389 treaties precede the creation of the USFS, and 60 
contained provisions that reserved Native rights such as hunting, fishing, gathering, 
water, grazing, and subsistence rights. Because these rights were not granted by the U.S. 
government, but instead reserved by the tribe as the original sovereign, courts often 
interpret these treaties liberally in favor of tribes. Pp. 398-99. 
 
2. What is the relationship of federal government and tribal governments?  
 
Tribal governments are sovereign and have inherent powers of self-government. 
Consequently, there is a unique government-to-government relationship between 
federally recognized tribes and the federal government. 
 
In addition, tribes and the federal government have a trust relationship. So tribes are 
political communalities whose relationship with the U.S. “resembles that of a ward to his 
guardian.” The trust relationship requires the federal government to protect the rights, 
assets, and property of the tribes and also fosters intergovernmental cooperation 
encouraging cooperative assistance, consultation, and government-to-government 
partnerships to promote healthy ecosystems. P. 398 
 
3. Some of the mechanisms employed to assert tribal rights have been the Establishment 
Clause of the U.S. Constitution, the American Indian Religious Freedom Act of 1978, 
and the Religious Freedom Restoration Act of 1993. How has each of these worked for 
protecting lands sacred to Native Americans?  
 
A: Nie uses the Lyng and Bear Lodge cases to illustrate the impact of the Establishment 
Clause. P. 399. In Lyng, Indian plaintiffs argued that completion of a logging road in the 
Chimney Rock area would violate the free exercise clause by degrading sacred lands and 
eroding religious significance of the area. The Supreme Court ruled against the plaintiffs 
and in favor of the USFS, finding (1) no free exercise violation because the government 
was not coercing Indians into religious beliefs and (2) the federal ownership of the lands 
shielded the government against these free exercise claims.  
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The Lyng case addressed accommodation, but Bear Lodge is more instructive. In Bear 

Lodge, the NPS’s voluntary closure of Devil’s Tower National Monument to climbing 
during June, when most tribal ceremonies take place, was upheld as a legitimate 
accommodation of religious beliefs. P. 399.  
  
The American Indian Religious Freedom Act of 1978 makes protection of American 
Indian religious freedom federal policy, but it is mostly unenforceable.  
 
The Religious Freedom Restoration Act of 1993 (RFRA) goes beyond the Constitution’s 
use of the word “prohibiting” to the broader term of “burden” and thus provides more 
religious protection. P. 400. Nie uses the Navajo Nation v. U.S. Forest Service case as an 
example of the use of RFRA. A three-judge panel of the 9th Circuit found that USFS 
approval of plans by a ski area to use recycled sewage effluent to make artificial snow on 
peaks sacred to several Indian tribes violated RFRA. However, please see the editor’s 
note that this opinion was overturned by the 9th Circuit en banc.   
 
4. The last mechanism set out in the excerpt above is the National Historic Preservation 
Act of 1966 (NHPA). What is the goal of the NHPA and what substantive and procedural 
protections does it provide? 
 
A: The goal of the NHPA is to preserve historic, archaeological, architectural, and 
cultural values. Substantively, the NHPA requires responsible federal agencies to 
“undertake such planning and actions as may be necessary to minimize harm to” 
landmarks. P. 402. 
  
Section 106 of the NHPA also provides procedural protection in that it requires agencies 
to consult with tribes before taking actions that might impact properties. Although in 
some cases, the consultation process mattered little, in others courts have stopped actions 
when the USFS did not make a reasonable effort to identify cultural properties or to 
engage in a meaningful consultation process.   
 
5. Consider the discussion of water use for CSP from the previous chapter and the 
recommendation for using sewage effluent if wet-cooling is required in areas of water 
scarcity. How do you think such a proposal might correlate to the use of sewage effluent 
for snowmaking in the Navajo Nation/San Francisco Peaks case discussed in the Nie 
excerpt above? 
A: It seems that similar claims of desecration of sacred sites could be made if the areas 
where the effluent is used are considered sacred. The broad impacts of the three-judge 
panel’s finding that this used did violate the RFRA in the Navajo Nation case may be 
why the full 9th Circuit overturned the original panel’s opinion. 
 
2. Quechan Tribe v. U.S. Dep’t of Interior – Notes & Questions pp. 410-11 

 
1. This case involved approval of a concentrating solar power (CSP) plant on non-
reservation federal lands. What is the basis for Native input into the permit approval 
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process in this situation? 
 
A: The Tribe challenged the DOE’s approval of the Tessera project based on alleged 
failure to comply with NEPA, FLPMA, and NHPA. The focus of the excerpt here is the 
NHPA, which protects Native cultural sites even when they are not on reservation lands.  
 
2. The previous section described the NHPA process. Were substantive or procedural 
protections the basis for the challenge in this lawsuit? 
 
A: The challenge here is procedural, alleging that that the DOE did not appropriately 
consult with the Tribe as required. 
 
3. Upon what seven issues was the tribe entitled to be consulted before a project is 
approved? What is the basis for these consulting party requirements—case law, statute, or 
regulation? In addition to these seven issues, Indian tribes are entitled to what additional 
special considerations in the course of a federal agency’s consultation obligations? What 
is the legal authority for these additional special requirements? 
 
A: 36 C.F.R. §§ 800.2-800.6 list the 7 issues upon which agencies must consult with 
tribes. These include (1) the project’s potential effects on historic properties; (2) 
identification of properties which may be of religious and cultural significance; 
(3)identification of historic properties within the area of potential effects; (4) 
confidentiality concerns raised by tribes during the identification process; (5) application 
of National Register criteria to properties within the identified area; (6) requests for 
determinations if the Tribe does not agree with the BLM’s determination about National 
Register eligibility; and (7) if the BLM determines no historic properties will be affected, 
it must give the Tribe a report and invite the Tribe to provide its views. Sections 800.5 & 
800.6 require further consultation and review to resolve adverse effects and failures to 
resolve adverse effects. Pp. 405-06. Because these requirements are in C.F.R. the source 
is regulations. 
§800.2 creates the additional “special consideration” required when consulting parties are 
Indian tribes, and spells these out in extensive detail. P. 406. 
 
4. Did the BLM here meet the consultation requirements? Why or why not? Does inviting 
Tribes to attend public informational meetings about a project satisfy the regulatory 
requirements?  
 
A: No. The Quechan court said that programmatic agreements must be negotiated and 
require an extensive consultation process. Entering into an appropriately-negotiated 
programmatic agreement can result in deferral of the consulting process, but only for a 
temporary delay in consultation until it is feasible to identify and consult with the Tribe 
about the historic properties. P. 40. 
 
The Quechan court also noted that (1) “the sheer volume of documents is not meaningful; 
(2) pro forma recitals of law, solicitations, and good intentions are not, by themselves 
showings of true government-to-government consultation; (3) contact does not equate to 



 105 

the required “consultation”; (4) invitations to public meetings are just general requests 
and are not enough. Pp. 407-08.  
 
5. Do the logistics and expenses of consulting with numerous parties, which the court 
recognizes “would have been incredibly difficult,” allow the BLM to relax any of the 
requirements, especially as the court acknowledged, “Section 106’s consulting 
requirements can be onerous, and would have been particularly so here”?  
 
A: The court acknowledged the logistical and cost concerns and concluded that “none of 
this analysis is meant to suggest federal agencies must acquiesce to every tribal request.” 
But the court also noted that “government agencies are not free to glide over 
requirements imposed by Congressionally-approved statutes and duly adopted 
regulations….The Tribe’s consulting rights should have been respected. It is clear that 
did not happen here.” P. 409 The court then concludes that the Tribe is likely to prevail 
on its claim that it was not adequately consulted as required by NHPA before the project 
was approved. 
 
6. In the final section of the order, the court addresses public interest. What would this 
court require to find that renewable energy development had priority over preservation of 
historical properties? How does this court’s holding compare to the court’s holding 
concerning public interest in the Western Watersheds Project case set out in the previous 
chapter? 
 
A: First the Quechan court observes, “The value of a renewable energy project of this 
magnitude to the public is also great. It provides the public with a significant amount of 
power while reducing pollution and dependence on fossil fuels.” P. 410. However, the 
court then notes that “the Court looks to the statutes enacted by Congress rather than to 
its own analysis of desirable priorities in the first instance.” Congress declared the 
preservation of historic properties and rights of Indian tribes to consultation to be in the 
public interest by enacting the NHPA. Because Congress did not likewise enact 
legislation that explicitly declared renewable energy projects a public interest that would 
have priority over (or be exempt from NHPA) when Congress could have done so, then 
the NHPA public interest must be the court’s priority. (“Congress could determine this 
particular project is in the public interest and sweep aside ARRA deadlines as well as 
requirements under NHPA, NEPA, and FLPMA to get it built. But because Congress 
didn’t do that, and instead made the determination that preservation of historical 
properties take priority here, the Court must adopt the same view.”-p. 410). 
 
The Quechan court seems to require an explicit statement of priorities from Congress if it 
is going to place renewable energy development ahead of historical preservation values 
articulated in the NHPA. The Western Watersheds court used the general urgency of 
renewable projects to find public interest without an explicit statement from Congress, 
but it also did not completely sweep away EIS act requirements.  
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C. Energy Justice – Notes & Questions p. 417 

 
1. Define Environmental Justice, Climate Justice, and Energy Justice. How are they 
similar? How are they distinguishable? 
 
A: Here are some possible definitions for these terms: 
Environmental Justice=Recognition, outside the traditional boundaries of environmental 
law, that there should be remedies for the disproportionate impacts of environmental 
regulation on minority and low-income communities. 
 
Climate Justice=Recognition that there should be remedies for peoples particularly 
vulnerable to climate change. 
 
Energy Justice=Recognition that there should be remedies for “the energy oppressed 
poor” or those who have not had the benefits of life sustainable energy. 
 
They are similar in that they all involve components of the justice movement, which 
attempts to find ways of protecting groups that are unfairly disadvantaged.  
 
They differ in the type of unfairness they are trying to address—general environmental 
concerns; concerns directly related to the impacts of climate change, especially by those 
who did not significantly contribute to it; and concerns about the lack of access to energy, 
which is a fundamental need and a driving determinant of human progress. P. 412-14. 
 
2. What are the foundations for these theories? What legal avenues might be used to 
apply them? 
 
A: Environmental justice evolved from the social justice movement, and both climate and 
energy justice represent the next generations. Although the Equal Protection Clause failed 
as the basis for Climate Justice, cases using that theory raised awareness and prompted 
proactive measures at the federal and state levels in the United States to address some 
Climate Justice concerns.  
 
International law followed a parallel development with the rise of notions of sustainable 
development and a recognition of a human right to a healthy environment, especially with 
the growing awareness of climate change impacts. The United Nations Environment 
Programme report titled “Climate Change Science Compendium 2009” noted that 
proactive measures should be taken to assist vulnerable countries. 
 
According to Guruswamy, the World Commission on Sustainable Development (aka 
Brundtland Commission) articulated the “sustainable development” distributional 
principle. “They reasoned that SD would meet the basic needs of the world’s poor by 
providing economic and social development without which environmental protection 
could not be achieved.” Energy Justice itself is still emerging and often ignored in 
international discourse and negotiations. P. 414. 
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3. What are some of the specific climate or energy justice examples from these excerpts? 
 
Glennon & Reeves note some of the depravations of Native Americans—with 
unemployment and poverty rates at twice the national average. In addition, about 14% of 
reservation households are without electricity, 10 times the national rate. P. 411. 
 
The Kivalina case is mentioned briefly in the Abate excerpt—p. 413. This involves an 
Alaskan Native village that is being destroyed by the Arctic Ocean’s melting. 
 
The Kaswan excerpt notes that racial minorities are more likely to be impoverished than 
whites with 24.9 % of African Americans in poverty in comparison to 8.1% of whites.  
 
Guruswamy explains that about a third of the world, between 2 and 2.5 billion people, 
rely on biomass-generated fire as their principal source of energy. They live without 
access to energy generated lighting, space heating, cooking, and mechanical power.  
 
4. Most of this book has focused on legal issues related to renewable energy in the United 
States—which is more than any one book can cover comprehensively. However, these 
final excerpts illustrate that what renewable energy solutions we develop for the United 
States will have significant impacts on energy for the entire world. With market 
economics often driving our choices, are there other ways these compelling moral and 
social issues can be integrated into the global energy equation? 
 
A: Some hope to raise access to energy to the level of a recognizable right, but it still 
might not be something that could be enforced in international or domestic courts. 
 
5. In Chapter 1.A.1, I note that the International Energy Agency’s World Energy Outlook 
2010 juxtaposed the cost of consumption subsidies to fossil fuels in 2009 with the cost of 
support given to renewable energy in 2009, showing fossil fuel consumption subsidies 
were approximately 600 percent of the renewable energy subsidies. The WEO 2010 also 
included a third number in this juxtaposition—the cost of ending global energy poverty 
by 2030. At $36 billion, this figure is approximately one-tenth of the fossil fuel 
consumption subsidies. The report notes, “Adding under two percent to electricity tariffs 
in the OECD would raise enough money to bring electricity to the entire global 
population within twenty years. . . .” WEO 2010, supra, at 3. What do you think about 
this proposal? 
 
A: Although there might be problems with enacting such charges, with enforcing 
payment, or with fair distribution without corruption, the proposal alone is a good starting 
point for the discussion and can be supported as compensation from those causing many 
of the climate or energy problems they are inflicting on those who are not contributing 
and who could benefit from even such a small boost. 
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APPENDIX 1 

SAMPLE SYLLABUS  

 SIMPLE VERSION FOR 1 OR 2 CREDIT COURSE OR SHORT COURSE 

 

About the course: 

  
Renewable energy resources are growing dramatically in the United States and 

even more so worldwide. The increased appetite for renewable energy sources has driven 
a need for more information about those sources and the significant legal implications 
arising from their development.  

 
This course is a survey and is organized by resource—solar, wind, hydropower, 

biomass, and geothermal. It will focus primarily on critical legal issues in tort, property, 
and contract areas raised by the expansion of these key renewable energy sources. The 
course also will address the role of energy efficiency and some of the broader legal 
hurdles facing renewable energy use from a nationwide perspective. 

 
Final exam: 
 

The grade will be based principally on a scheduled two-hour closed-book exam. 
The exam will consist of multiple choice, short answer, and essay questions. The in-class 
quizzes will be ungraded practice opportunities to see the type of multiple choice 
questions that will be on the final. Also, the essay on the final will be on one of the 
themes covered in class discussions.  
 
Course Reading Assignments: 

 
The following is a guide for the topics we will cover each day.  
  
Class 1  Introduction & Overview—RER Chap. 1 
 
Class 2  Solar—RER Chap. 2  
 
Class 3  Wind—RER Chap. 3  
 
Class 4  Hydropower—RER Chap. 4  
 
Class 5  Biomass—RER Chap. 5  
 
Class 6  Geothermal—RER Chap. 6   
 
Class 7  Energy Efficiency—RER Chap. 7  
 
Class 8  Renewables on Federal Lands—RER Chap. 8 
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Class 9  Native Nations—RER Chap. 9, pp. 387-411 
 
Class 10 Energy Justice—RER Chap. 9, pp. 411-17 
 
Class 11 & 12 Guest speakers 
 
Class 13 & 14 Student Exercises or Paper Presentations 
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APPENDIX 2 

SAMPLE SYLLABUS  

3-CREDIT RENEWABLE ENERGY LAW SKILLS COURSE 
 

RENEWABLE ENERGY LAW – FALL 2011 
COURSE SYLLABUS & POLICIES 

       

Professor K.K. DuVivier                           Office Room 455D 

Email: kkduvivier@law.du.edu  Phone : 303-871-6281 

Office Hours: 4:00 to 5:00 P.M. on Thursdays or by appointment    

 

Class meets T & TH from 2:45-4:00 P.M.               Classroom 259          

Course TWEN page: www.lawschoool.westlaw.com 

 

About the course: 
 This course has several objectives. It is (1) a survey course addressing the substance of 
Renewable Energy Law; (2) a writing course meeting the Upper-Level Writing requirement; and 
(3) a practice-oriented-learning course using simulations to give you experience with several key 
lawyering skills. The course is intended to be learner-friendly and interactive, but it also will be 
rigorous. Do not take it unless you are committed (1) to regular advance class preparation and 

participation and (2) to working on improving your research, writing, and practice skills.  
 
Course Grade: 
 The course grade will have three components: 
 
1) General class participation all semester and specific performance on each of the  
class exercises          30% 
2) Report on Renewable Energy Law & Policy Conference session   10% 
3) Version # 1 and Final Version of Seminar Paper     60% 
 

Note about Class Participation:  
 This course is a cooperative, discussion-oriented venture that will not work unless I can 
count on regular attendance and participation. You are expected to be prepared when called upon 
and to voluntarily make quality contributions to classroom discussion.  
 

The syllabus on the course TWEN page will set out assigned readings for each class 
session, including materials linked to internet sites. You will be responsible for the assigned 
readings unless I have specifically announced otherwise both in class and on the course web page. 
We may have guest speakers throughout the semester, and your class participation grade also will 
depend upon your reading and engaging fully with the materials and discussion presented by 
these guests.  
  
 Because learning to articulate thoughts orally is an important skill for every lawyer, I will 
call upon each of you sometime during the semester to help you develop that skill. Although I 
will call on everyone, students who are interested in earning full classroom participation credit 
ultimately have the responsibility for volunteering in class. Furthermore, speaking frequently 
does not necessarily guarantee that you will receive full credit for class participation. In order to 
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receive credit, students must make thoughtful and relevant classroom contributions to the issue 
under discussion.  

 
Out of respect for your fellow students, please turn off your cell phones, pagers, text 

messagers, Blackberries, smart phones, and other devices while in class. Also, it is disruptive to 
check e-mail or surf the Internet, so during class, laptops are prohibited except for class-related 

purposes.  
 

Students who fail to follow these guidelines or who are unprepared, late, absent, or 
disruptive may be asked to leave the class or lose whatever classroom credit they might have 
earned during the semester.  I also expect professional behavior in this class, which includes an 
email prior to class letting me know if you will not be able to attend. Also, under ABA standards, 
you may fail the course if you miss more than twenty percent of the class sessions.  
 

Reading Assignments: 

 
The following is a guide for the topics we will cover throughout the semester. 

Adjustments may be made to accommodate guest speakers and other topics of special interest to 
the class. Unless otherwise noted, all of the page references are to the class text, The Renewable 
Energy Reader (RER). 

 
Aug. 16  Class 1: Introduction 
Read:  RER Chap. 1     pp. 1-15  
 
Aug. 18  Class 2: Solar  
Read:  RER Chap. 2     pp. 1-29 
 
Aug. 23 Class 3: Solar 
Read:  RER Chap. 2     pp. 29-53 
 
Aug. 25 Class 4: Solar 
Read:  RER Chap. 2     pp. 54-66 
 
Aug. 30 Class 5: Solar Exercise 
  Skills objective: Legislative drafting  
 
Sept. 1  Class 6: Wind 
Read:  RER Chap. 3     pp. 1-32 
 
Sept. 6  Class 7: Wind 
Read:  RER Chap. 3     pp. 32-62 
 
Sept. 8  Class 8: Wind Exercise 
  Skills objective: Ethical negotiation 
 
Sept. 13 Class 9: Hydropower 
Read:  RER Chap. 4     pp. 125-40 
 
Sept. 15 Class 10: Hydropower  
Read:  RER Chap. 4     pp. 140-53 
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Sept. 20 Class 11: Hydropower 
Read:  RER Chap. 4     pp. 153-69 
Sept. 22 Class 12: Biomass 
Read:  RER Chap. 5     pp. 171-200 
 
Sept. 27 Class 13: Biomass 
Read:  RER Chap. 5     pp. 200-18 
 
Sept. 29 Class 14: Biomass Exercise 
  Skills objective: Persuasive oral argument 
 
Oct. 4  Class 15: Geothermal  
Read:  RER Chap. 6     pp. 219-57 
 
Oct. 6  Class 16: Geothermal 
Read:  RER Chap. 6     pp. 257-70 
 
Oct. 11  Class 17: Geothermal Exercise 
  Skills objective: State Statutory Research & Wikis 
 

 Oct. 13  Class 18: Energy Efficiency 
Read:  RER Chap. 7     pp. 271-99 
  Discussion of Final Seminar Paper  
 
Oct. 18  Class 19: Energy Efficiency  
Read:  RER Chap. 7     pp. 299-324 
   
Oct. 20 Class 20: Energy Efficiency Exercise 
  Skills objective: Community deliberation 
 
Oct. 25 Class 21: Federal Lands 
Read:  RER Chap. 8     pp. 325-53 
 
Oct. 27 Class 22: Federal Lands 
Read:  RER Chap. 8     pp. 354-70 
 
Nov. 1  DUE version # 1 of Seminar Paper  

  submitted anonymously in course Drop Box on TWEN  
  Class 23: Federal Lands 
Read:  RER Chap. 8     pp. 370-85 
 
Nov. 3  Class 24: Federal Lands Exercise 
 
Nov. 7  Class 25: Renewable Energy Law and Policy Conference 
 
Nov. 8  Class 26: Conference Debriefing & Reports Workshop  
 
Nov. 10 Class 27: Role of Native Nations in Renewable Development 
Read:  RER Chap. 9     pp. 387-410 
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Nov. 15 Renewable Energy Law & Policy Conference Reports on TWEN   
   NREL Field Trip 3:00-5:00 p.m. 

 
Nov. 17: Class 28: Energy Justice 
Read:  RER Chap. 9     pp. 411-17 
  
 

December 15 by 4:00 P.M.: Deadline for FINAL SEMINAR PAPERS submitted 

anonymously in course Drop Box on TWEN  

 

 

Optional Recommendations for Additional Reading: 

 
Fred Bosselman, Joel B. Eisen, Jim Rossi, David B. Spence, & Jacqueline Weaver 
Energy, Economics and the Environment (Thomson West 3rd ed. 2010) 
 

John C. Dernbach (ed.), Agenda for a Sustainable America (ELI 2009) 
 
Elizabeth Fajans & Mary R. Falk, Scholarly Writing for Law Students (Thomson  
West 4th ed. 2011)(It is also OK to use the 3rd ed. 2005) 
 
Roger W. Findley & Daniel A. Farber, Environmental Law (West Nutshell) 
 
Michael B. Gerrard, Editor, The Law of Clean Energy: Efficiency and Renewables (ABA 2011) 
  
Al Gore, Our Choice (Rodale & Melcher Media 2009) 
 
L.D. Danny Harvey, Energy and the New Reality 1 (Energy Efficiency and the 
Demand for Energy Services) & 2(Caron-Free Energy Supply) (Earthscan 2010) 
 
National Academy of Sciences, National Academy of Engineering, National 
Research Council, America’s Energy Future (National Academies Press 
2009) 
 
National Academy of Sciences, National Academy of Engineering, National 
Research Council, Electricity from Renewable Resources (National Academies Press 
2010) 
 
John Randolph & Gilbert M. Masters, Energy for Sustainability (Island Press 2008) 
 
Joseph P. Tomain & Richard D. Cudahy, Energy Law (West Nutshell 2011?) 
 
Carol Sue Tombari, Power of the People (Fulcrum Publishing 2008) 
 
Eugene Volokh, Academic Legal Writing (Foundation Press 3rd ed. 2007) 
 
Donald N. Zillman, Catherine Redgwell, Yinka O. Omorogbe, Lila K. Barrera 
Hernández, Editors, Beyond the Carbon Economy: Energy Law in Transition 
(Oxford University Press 2008) 
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APPENDIX 3 

SAMPLE SYLLABUS  

 RER AS A SUPPLEMENT TO A CONVENTIONAL ENERGY LAW COURSE 
 
 
Course Grade: 
 
 The course grade will have the following components: 
 
1) General class participation all semester      20% 
2) Class Presentation & Presentation of your Paper     20% 
3) Final Seminar Paper        60% 
 
 

1) General Class Participation:  

 
 Because learning to articulate thoughts orally is an important skill for every 
lawyer, I will call upon each of you sometime during the semester to help you develop 
that skill. Although I will call on everyone, students who are interested in earning full 
classroom participation credit ultimately have the responsibility for volunteering in class. 
Furthermore, speaking frequently does not necessarily guarantee that you will receive full 
credit for class participation. In order to receive credit, students must make thoughtful 
and relevant classroom contributions to the issue under discussion.  
 
 

2) Student-Led Class Discussions:  

 
 To ensure this course focuses on areas in which students in this class have a 
strong interest, each of you will take turns leading class discussions that cover topics and 
materials of your choosing. I have designated days for Student-Led Discussions on the 
syllabus and possible topics and readings. However, each of you should sign up on the 
course TWEN page for the particular class you would like to lead. Then, you and your 
partner(s) should discuss with me your planned coverage and post on the course TWEN 
page the final reading assignments at least one week prior to the class you will lead. You 
should be creative in selecting materials for discussion, which may include, among other 
items, law review articles, newspapers articles, excerpts from books or treatises, court 
cases, case studies, contracts, briefs, Internet postings, and hypothetical problems. 
  
 In the last few days of class, each student will present his or her seminar paper. 
An assignment sheet will describe what is required in more detail. 
3) Final Seminar Paper: 
 
 The culmination of the course is a scholarly Seminar Paper that is of publication 
quality and that is at least 10 pages in length. The paper must be the product of original 
research. You will receive an assignment sheet that describes the assignment and Upper 
Level Writing requirements in more detail.  
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Syllabus: 

 

Required Texts:  

 
Fred Bosselman, Joel B. Eisen, Jim Rossi, David B. Spence, & Jacqueline Weaver 
Energy, Economics and the Environment (Thomson West 3rd ed. 2010) 
 
K.K. DuVivier, The Renewable Energy Reader (Carolina Academic Press 2011) 
 
Elizabeth Fajans & Mary R. Falk, Scholarly Writing for Law Students (Thomson  
West 4th ed. 2011)(It is also OK to use the 3rd ed. 2005.) 
 

Reading Assignments: 

 
The following is a guide for the topics we will cover throughout the semester. 

Adjustments may be made to accommodate guest speakers and other topics of special 
interest to the class.  

 
Jan. 11  Introduction 
  Bosselman pp. 1-25  &  
  What Every Westerner Should Know About Energy pp. 1-34 
  http://www.centerwest.org/publications/pdf/energy.pdf  
 
Jan. 18 Transportation (Chap. 14)  
  Bosselman pp. 1063-1085, 1104-1119 
 
Jan. 23 Electricity (Chap. 8) 
  Bosselman pp. 563-608 
 
Jan. 25    Coal (Chap. 4) 
       Bosselman pp. 168-183, 198-216 
  
Jan. 30     Student-Led Discussion 
  Coal (Chap. 4), Bosselman pp. 189-198 
  Plus—student-selected materials 
 
Feb. 1  Domestic Petroleum (Chap. 5) 
  Bosselman pp. 239-285 
 
Feb. 6  Offshore Oil & Gas (Chap. 5) 
  Bosselman pp. 285-333  
 
Feb. 8  Student-Led Discussion 
  Oil Transportation (& Spills)   
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 Bosselman pp. 249-250 (item “d”) (Brief Introduction to O&G Transportation) 
 Bosselman pp. 333-352 (O&G Transportation and Spills) 

Plus—student-selected materials 
 
 
Feb. 13 International Petroleum (Chap. 6) 
  Bosselman pp. 353-404 
 
Feb. 15 International Petroleum (Chap. 6) 
  Bosselman pp. 404-427 
 
Feb. 20 Student-Led Discussion 
  Human Rights & the Oil Companies   

   Bosselman pp. 427-438 to give an overview of the ATCA. 
  Plus—student-selected materials 
 
Feb. 20 Dave Bowden—International Peak Oil 
(optional) 12:00-12:50 in Room 180 
  Review Bosselman pp. 368-75 
 
Feb. 22 Natural Gas (Chap. 7) 
  Bosselman pp. 443-489  
 
Feb. 27 Student-Led Discussion 
  Natural Gas (Chap. 7) 
  Bosselman pp. 489-562 
  Plus—student-selected materials 
 
Feb. 27 Noon 
(optional) Professor and Law Librarian discuss seminar papers &  
  specialty research resources 
  Read: Fajans & Falk, Scholarly Writing for Law Students,   
  Chapters 1, 2, 3, and 6 
 
Feb. 29 Nuclear Energy (Chap. 13) 
  Bosselman pp. 996-1036, 1043-49, 1062 
     
March 5 Solar Power 
  DuVivier, pp. 3-41, 67-71  

 
March 7 Student-Led Discussion 
  Solar Power & Transition to Wind 

   DuVivier, Renewable Energy Reader: pgs. 41-66 
   Bosselman: pgs. 843-847, 856-862, and 864-866 

  Plus—student-selected materials 
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March 12 Wind Power  
  DuVivier pp. 73-123 
 
March 14 Hydropower 

DuVivier pp. 125-69 
 
March 19 – 21 Spring Break 
   
March 26 Biomass 

DuVivier pp. 171-218 
 
March 28 Geothermal 
  DuVivier pp. 219-70 
    
April 2  Energy Efficiency 

DuVivier pp. 271-324  
 
April 4  Renewables on Federal Lands  
  DuVivier pp. 325-43, 354-85 
 
April 9  Student-Led Discussion 
  Renewables on Federal Lands—Environmental Concerns 
  DuVivier pp. 343-53 
  Plus—student-selected materials 
  
April 11 Student-Led Discussion 
  Native Nations & Energy Justice 
  DuVivier pp. 397-417 (skim 387-97) 
  Plus—student-selected materials 
 
April 16 Student Paper Presentations  
 
April 18 Student Paper Presentations  
 
April 23 Student Paper Presentations  
 
April 25 Last day of Class 
 
 

Wednesday, May 2 by 4:00 P.M.: Deadline for FINAL SEMINAR PAPER to 

be submitted on TWEN  
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APPENDIX 4 

SAMPLE SYLLABUS  

 RER AS TEXT FOR A RENEWABLE ENERGY LAW SHORT COURSE 

ORGANIZED BY TOPIC 

     

About the course: 

  
Although renewable energy sources currently account for less than 10% of total 

energy consumption in the United States, the development of many of these energy 
sources has exploded both nationally and worldwide. The increased appetite for 
renewable energy sources has driven a need for more information about those sources 
and the significant legal implications arising from their development.  

 
This course is a survey and is organized by topic. It will focus primarily on 

critical legal issues in tort, property, and contract areas raised by the expansion of these 
key renewable energy sources. The course also will address the role of energy efficiency 
and some of the broader legal hurdles facing renewable energy use from a nationwide 
perspective. 

 
 

Course Reading Assignments from RENEWABLE ENERGY READER: 
 
History & Technologies (total pages=86) 
 Chap. 1 Introduction    pp. 3-16 
 Chap. 2 Solar     pp. 17-23 
 Chap. 3 Wind     pp. 73-83 
 Chap. 4 Hydro     pp. 125-131, 164-169 
 Chap. 5 Biomass    pp. 171-180 
 Chap. 6 Geothermal    pp. 219-228 
 Chap. 8 Renewables on Federal Lands pp. 325-353 
 

Policies (total pages=91) 
 Chap. 2 Solar     pp. 41-66 
 Chap. 3 Wind     pp. 83-88,119-123  
 Chap. 4 Hydro     pp. 153-164 
 Chap. 5 Biomass    pp. 193-205,  

Fig. 5.6 p. 187 
 Chap. 6 Geothermal    pp. 228-243, 257-260 
 Chap. 8 Renewables on Federal Lands pp. 354-370 
 
 
 
Environmental Issues (total pages=71) 
 Chap. 2 Solar     pp. 66-72 
 Chap. 3 Wind     pp. 89-105 
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 Chap. 4 Hydro     pp. 153-164 
 Chap. 5 Biomass    pp. 205-218 
 Chap. 6 Geothermal    pp. 260-270 
 Chap. 8 Renewables on Federal Lands pp. 370-385 
 
 
 
Additional Topics (total pages=66) 
Chap. 7  Energy Efficiency   pp. 271-307 
Chap. 9  Native Nations & Energy Justice pp. 387-417  
 
 
Sections of RER cut from this proposed syllabus: 
Chap. 2  Solar Access under the Common Law pp. 24-41 
Chap. 3 Wind v. Other Resources   pp. 105-118 
Chap. 4 Bean v. Central Maine Power Co.  pp. 132-153 
Chap. 5 Waste to Energy    pp. 180-192 
Chap. 6 Geothermal Ownership   pp. 243-257 
Chap. 7 Smart Grid & Privacy/ Data Centers  pp. 307-324 
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APPENDIX 5 

SKILLS EXERCISE 

CHAPTER 2 – SOLAR 

 
Renewable Energy Law      Professor DuVivier 

2011 
 

Solar Exercise 
 
Assignment: Draft a government regulation for solar access. The regulation can be at 
whatever level of government you think is appropriate—local, state, or federal. It should 
cover the substance of the solar access regulations discussed in Chapter 2 of the 
Renewable Energy Reader. In addition to drafting the regulation, you should annotate 
each section to explain the language and coverage choices you have made. 
 
Substantive objective: The purpose of this assignment is to identify what you think is the 
most reasonable and most likely-to-be-adopted government regulation for solar access. 
 
Skills objective: The skills component of this exercise is to work with legislative drafting. 
 
Your assignment should be no more than 6 pages unless you contact me and gain 
approval for additional length prior to when the assignment is due.  
 
Put your name on your assignment and submit it to the TWEN dropbox before class. Also 
please bring two paper copies for discussion in class on Tuesday, August 30. 
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APPENDIX 6 

SKILLS EXERCISE – SAMPLE ANSWER 

CHAPTER 2 – SOLAR 

 
The following is used with permission from my student, Deborah A. Klein. 
This sample includes my feedback notes. 
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APPENDIX 7 

SKILLS EXERCISE 

CHAPTER 3 – WIND 

 
Renewable Energy Law      Professor DuVivier 

2011 
 

Wind Exercise 
 
Assignment 
Each person is assigned to one of the clients and groups below. You may trade slots with 
a classmate, but both must confirm any changes with me.  
 
Before the class on Thursday, September 8 
The lawyers for each client must meet with the lawyers from the other two clients in their 
group to conduct a negotiation of an accommodation agreement.  Use the sample 
Accommodation Agreement from pages 113 through 118 in Chapter 3 of the Renewable 
Energy Reader. Your negotiation will involve revisions to the sample. Bring a hard copy 
of the revised version with your changes to present during the class session on September 
8 and to turn in at the end of class. 
 
During the class period 
Each group will present the agreement that you negotiated.  
The class will be conducted as follows: 
First 30 minutes— Each law-firm group will have 5 minutes to present their modified 
Accommodation Agreement discussing the negotiation process, specifically why you 
sought the changes you did and how you attempted to gain those changes from the other 
law firms. 
Next 45 minutes— We will have a class discussion about the substantive and ethical 
components of the agreements and the negotiation process. Our guest will be Marcia 
Emmons, General Counsel and Secretary of Renewable Energy Systems Americas, Inc. 
 
Substantive objective  
The purpose of this assignment is to address ownership and access issues related to a 
wind power lease on land that is also being developed for oil and gas. In addition to 
considering the need for accommodation agreements and the elements to address in such 
agreements, the exercise is also intended to show the role of the lessor in these 
negotiations. 
 
Skills objective  
The skills component of this exercise is to learn ethical negotiation skills. 
The following are helpful sources for this portion of the topic: 
 

Charles B. Craver, Negotiation Ethics: How to be Deceptive without Being Dishonest/ 

How to be Assertive without Being Offensive, 38 S. Tex. L. Rev. 713 (1997). 
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Charles B. Craver, Legal Negotiation Process and Techniques, ALI-ABA Professional 
Skills Program on Effective Legal Negotiation and Settlement (June 28, 2010)  
http://files.ali-
aba.org/thumbs/datastorage/skoobesruoc/pdf/CR634_chapter_01_thumb.pdf 
 
http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/gonlr
31&div=25&id=&page= 
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APPENDIX 8 

SKILLS EXERCISE NOTES 

CHAPTER 3 – WIND 

 
 I have used this exercise a few times with students in different 
contexts. It is helpful to have students break into groups and understand a 
contract negotiation from different perspectives. Also, as this particular 
version notes, there is an ethical component to discuss about what is 
appropriate in a negotiation context, which was the focus of Charles B. 
Craver’s law review article on Negotiation Ethics: How to be Deceptive 

without Being Dishonest/ How to be Assertive without Being Offensive, 38 S. 
Tex. L. Rev. 713 (1997). 
 
 The Sample Accommodation Agreement used for the exercise is one 
that appeared as an Appendix to the following article: K.K. DuVivier & 
Roderick E. Wetsel, Jousting at Windmills: When Wind Power Development 

Collides with Oil, Gas, and Mineral Development, 55 Rocky Mtn. Min. L. 
Inst. 9-37 to 9-44 (2009). My coauthor, Mr. Wetsel, used a form of this 
agreement in his practice with ranchers near Sweetwater, Texas. Working 
through the agreement not only gives students some experience with 
contract drafting and negotiation, but also highlights some of the issues that 
arise in developing wind energy projects. 
 
 The agreement used here is fairly balanced. Unfortunately, in many 
circumstances, the oil, gas, or mineral rights are well-established before 
wind development comes along. Because conventional mineral rights have 
priority under the dominant-servient estate doctrine, there may be little 
incentive for an oil, gas, or mineral rights owner to compromise. This 
exercise helps illustrate the role of the grantor in making competing mineral 
and wind estates work together. This leverage can be lost if the wind estate 
is severed in a manner similar to severance of mineral estates. 
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APPENDIX 9 

SKILLS EXERCISE 

CHAPTER 5 – BIOMASS 

 

Renewable Energy Law      Professor DuVivier 

2011 
 

Biomass Exercise 
 
Assignment: 
Each person is assigned to one of four teams below. You may trade slots with a 
classmate, but both must confirm any changes with me.  
 
During the class period on Thursday, September 29, 2011: 
Two members of each team will present a ten minute oral argument on behalf of the 
team’s client. These two members may divide the time and arguments as they choose. 
The two who are arguing may not be those who presented for the Wind Exercise, which 
are indicated with an asterisk below.  
 
Members of the class who are not arguing will act as judges and pose questions to those 
who are arguing. The remaining class time will include feedback on both the substance 
and form of the arguments from classmates, Professor DuVivier, and our guest, Matt 
Larson of Ireland, Stapleton, Pryor, & Pascoe, P.C. 
 
Substantive objective:  
The purpose of this assignment is to better understand some issues that may arise from 
the development of brownfields sites for renewable energy. 
 
Skills objective:  
The skills component of this exercise is to learn oral argument and persuasion skills.  
 
 
Fact pattern: 
 
 The DU Sustainability Council wants to support renewable energy, so as part of 
its “Renewables Today for Tomorrow” campaign, DU decided to develop a small-scale 
solar and wind farm close to campus. The most convenient site was a brownfields 
development of a near-by shopping mall. As part of its due diligence before purchasing 
the property, DU’s engineers took samples around the property and recorded no evidence 
of toxins.  
 
 The shopping mall had been the host of ChemTek Cleaners. The ground at the site 
had become contaminated when ChemTek disposed of cleaning solvents, which they 
pumped into sumps under their building—a common practice in the past. Before selling 
the property to DU, ChemTek covered the dry cleaning sumps with a concrete slab. As 
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noted above, the testing by the DU engineers around the periphery of the slab did not 
reveal any evidence of the toxic sumps.  
 
 SolRUs is a solar energy development company. SolRUs designs, develops, and 
operates mid-to-large PV solar arrays. DU hired SolRUs to develop its solar and wind 
farm on the former ChemTek site. Although SolRUs had no previous experience with 
brownfields development projects, the company was advised that this project was on a 
brownfields site. 
 
 Willis is one of the largest insurance companies in the world and specializes in 
insuring brownfields development. DU contracted with Willis to cover any potential 
liability that DU might have from the former ChemTek brownfields development project. 
DU signed one of Willis’s off-the-shelf policies with lots of exclusions. 
 
 Although the solar panels could be placed on the surface of the slab covering the 
site, the foundations for the wind turbines and the related underground wiring required 
penetration into portions of the slab. Shortly afterward, contaminants were detected 
through testing of soils and nearby groundwater. 
 
 There is some debate about whether the contaminants were migrating before the 
penetration of the slab and would have been detected at this time or whether penetration 
of the slab caused an otherwise contained hazard to be released because water filtered 
through the penetrations mobilizing and accelerating the release. 
 
 Following the release of the contaminants, EPA incurred $200,000 in remediation 
costs, which it sought to collect from DU and SolRUs. DU and SolRUs have cooperated 
completely with the EPA. Willis refused to reimburse DU for the costs saying that DU 
should not be a PRP under CERCLA. DU and Willis brought this action against 
ChemTek and SolRUs to recover the $200,000. 
 
The oral arguments will be in the following order on the following topics: 
 
#1 DU arguing why ChemTek and SolRUs should be responsible for the costs, and if DU 
is held responsible, why Willis should indemnify DU under its insurance policy. 
 
# 2 Willis arguing why ChemTek and SolRUs should be responsible for the costs, and if 
DU is held responsible, why Willis is not responsible for indemnification because this 
situation is outside of the policy terms. 
 
# 3 ChemTek arguing that ChemTek should not be liable as a past owner under 
CERCLA, and why DU or SolRUs should be the PRPs. 
 
#4 SolRUs arguing why it should not be a PRP. 
 
You may use whatever resources you have to prepare your arguments. As a start the 
following two cases should be useful: Ashley II of Charleston, LLC v. PCS Nitrogen, Inc., 
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746 F. Supp.2d 692 (D. S.C. 2010) and 3000 E. Imperial, LLC v. Robertshaw Control, 
2010 WL 4013840 (C.D. CA 2010). 
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APPENDIX 10 

SKILLS EXERCISE NOTES 

CHAPTER 5 – BIOMASS 

 

The skills component of this exercise involved oral argument. Not only did I 
and other guest judges evaluate students’ arguments using the form below, 
but I also asked the students to use this form to evaluate their classmates’ 
effectiveness. 
 

Professor DuVivier’s Renewable Energy Law 2011 

Classmate Evaluation Sheet 

 
____________________      ____________________ 
Your Name        Date of exercise 
 
Please fill in all data requested and rank each using the following scale: 1-well below average; 2-
below average; 3-average; 4-above average; 5-well above average. Remember that you must mark 
these on a curve with 3 as the norm. Points will deducted from your own class participation score if 
you do not provide the information requested or if you do not attempt to evaluate the performances 
critically (e.g., giving all 3s or varying from the curve by giving all 4s or 5s). Explanations for your 
choice of score are helpful, but optional. 
 
Presentation by _________________________   1 2 3 4
 5 
Opening argument (stating theme and introducing structure of argument) 
Substantive content of argument (clear order, emphasizing key points, allocation of time, support for 
arguments) 
Answering questions (thinking on feet, resuming thread of argument after interruption) 
Closing argument (summarizing and tying up) 
Non-substantive matters (extemporaneous ability, unobtrusive notes, speaking voice, poise, gestures, 
physical mannerisms, courtroom etiquette) 
Other feedback or comments from evaluator: 
 

In addition to the evaluation form, I provided all students with the following 
guidance on oral argument skills. 
 

RENEWABLE ENERGY LAW 2011 

TIPS FOR ORAL ARGUMENT EXERCISE 

 

Oral Argument Preparation 
Each party will each have 10 minutes to argue. You and your co-counsel may divide your 
time as you see fit. Parties will argue in the order indicated in the initial assignment sheet. 
 
Before the arguments begin, advise the chief judge (Professor DuVivier) how you and 
your partner wish to allocate your time and how much of a warning you would like 
before your time ends (typically 3 minutes). When the signal comes, if there is a critical 
argument you have not yet addressed, you should move to that argument right away. 
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If the judge indicates your time has expired while you are in the middle of a sentence, 
acknowledge this fact to the court before finishing your thought. The usual format for 
doing so is to say something like: “I see my time has expired. If I might have a brief 
moment to conclude?” If the Court answers yes, you may BRIEFLY finish. If the Court 
says no, then thank the Court and sit down. 

 

Opening the Argument 
 
The opening is your first opportunity to make a good impression (and a good way of 
getting past initial nervousness). Therefore, memorize at least the 1st minute of your 
argument. Identify who you are, whom you represent, and your position. “May it please the 

court . . . ( Insert key information) .” 

 

Also pay attention to the non-verbal portion of your introduction, such as your posture 
(stand up straight), tone (speak in a deferential & respectful, but not a fawning, manner), 
pace & tone (should vary), and eye contact (look at the judges). 
 

Statement of the Facts 

 
The Court will be familiar with the facts, so do not start by reciting them. Rather, weave 
in and apply the facts during your argument (the facts that support your position – 
presented favorably from your client’s perspective). Never misstate the facts or omit 
important information. In the somewhat unusual case that you begin by stating the facts 
(e.g., they are so powerful for your position), tell a gripping story, include only the key 
facts, and leave out irrelevant information.  
 
 

Body of the Argument 

 
Have a theme and stick to it. Give the Court the theme of your arguments. This theme 

expresses the essence of your issue (framed from your client’s perspective). Using a few 

sentences, give the Court your “silver bullet” at the beginning of your argument. The rest 

of your argument can weave in and incorporate that theme. 

 
Roadmaps: At the beginning, give a road-map of your argument (outline what you plan 
to discuss and in what order). Then, use topic sentences and more road-maps throughout 
your argument (so the Court can follow your argument).  
 

Be persuasive and positive. Your goal is to persuade the Court that your position is the 
best and only one that makes sense. Use strong arguments, emphasizing both law and 
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policy. Never attack opposing counsel or the opposing party. In addition, argue TO the 
Court, but never WITH (if you argue with the Court . . . you lose).  
 
MOST IMPORTANT RULE FOR PREPARATION:  
Be prepared to talk for most, if not all, of your allotted time without questions.  

Never expect, however, to talk for most, if not all, of your allotted time without questions. 
 
Offer dialogue not lecture. You are engaging in a conversation with the judges.  Treat it 
as one. Allow the judges their say, respond to their questions, and follow up with your 
own points. 
 
Generally, avoid giving case citations (give cites only when asked). You can, however, 
mention the most important cases, by party name only, to bolster your argument (prove 
you are not making something up).  
 

NEVER READ YOUR ARGUMENT.  
 
Controlling the Argument: As you start, take charge of your own argument – establish 

the agenda and try to avoid being sidetracked by raising or discussing secondary or 

tangential issues. Use topic sentences and road maps so the judges can follow your 

argument.  

 

Reestablishing control after being asked a question: Answer the question completely, 
and then return to your argument. Do not wait for or invite another question. Rather, if 
possible, transition back into your planned presentation. You will, however, need to be 
flexible. For example, rather than transitioning back into the argument you were making 
previously, you may want to move to another part of your argument (the part that relates 
to the judge’s question).  
 

Strongest Points 1
st
: Start with your strongest points (the ones you believe are most 

likely to win). Interesting or collateral points are less important (include them only if you 

have time). 

 

Authorities: Be prepared to discuss the key legal and factual authorities (cases, statutes, 

and the factual record). If you plan to cite to cases other than the two referenced in the 

initial assignment sheet (Ashley II and 3000 E Imperial), then you must bring at least one 

hard copy of each case to the argument and provide it to the chief judge. 

 

For each important case, know the court that decided the case, the relevant facts and 

holding, and the date of the decision. You also need to know how those authorities 

support your position or detract from it. Finally, you need a good sense of your 

opponent’s strongest points (and an idea of how to counter those arguments). 

 

Notes: You need to know your case – inside and out. Be familiar enough with your 

arguments and the authorities such that you could speak for the entire time without using 
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any notes. Most people, however, (wisely) take some information to the podium, at least 

for reference. If kept to a minimum, notes can be very helpful. Do not, however, bring a 

script to the podium. You will not have time to read a script, and you would likely lose 

your place if you tried. Instead, put your major ideas and authorities on one or two pieces 

of paper. One suggestion is to staple or tape your notes onto a manila folder and take that 

folder to the podium. 

 

Answering Questions  

 

Answering questions is the most important part of oral argument. Answering questions 

involves 2 components: mechanics and the substantive response.  

 

First, if at all possible, always start your answer with a “yes” or a “no.”  

 
Second, give your substantive response—explain why your answer is correct. When 
possible, use specific facts and legal authorities (policy and reasoning) to support your 
response. 
 

Finally, after answering the question fully, take back control of your argument. (See the 
comments above.) If possible, incorporate your answer to transition back into the flow of 
your argument (i.e., use your answer as a segue).  Do not ask, “Did I answer your 
question?” or do anything to invite more questions (either verbally or non-verbally). 
 

 

STOP, Listen, Think (pause), & Answer. As soon as a judge starts talking, STOP and 
LISTEN. Does the question seek information? About what? Determine the information 
sought and do your best to provide it. Expect to be asked about the opponent’s position. 
Before answering, pause briefly to consider your response. Do not let the silence become 
deafening, but you can and should pause and think before answering.   
 
 
Friendly questions. Never assume a question is antagonistic. Here, most questions are 
intended to test your knowledge and presentation skills, but they may also be intended to 
help you move along with your argument (or even to rescue you if you falter). However, 
do not be lulled into a trap by a seemingly benign question – always think before you 
answer. The judges’ questions will also indicate the issues they deem important. By 
listening to the questions (yours and your opponent’s), you can learn a lot about what the 
judges want to discuss and what you should cover during your argument (remember – be 
flexible). 
 
 
Ask for clarification. If a question is unclear, ask the Court to rephrase – but watch your 
words (compare: “I am sorry, but I am not sure I understand the question” with “Your 
question makes no sense”). NEVER TRY TO ANSWER A QUESTION YOU DO NOT 
UNDERSTAND. 
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Answer the question immediately: Never say something like, “I will get to that point 
later.” 
 
Admit ignorance if necessary: Do not just wing the answer (it’s better to admit to a lack 
of information). In practice, you can also offer to answer the Court’s question later in a 
supplemental brief, if the Court will allow you to do so.  
 
Concede when necessary, but only when necessary. Sometimes the facts or law are bad. 
If you concede, however, explain immediately why the bad facts or law are not 
dispositive (i.e., explain why you win anyway – despite your concession). 
 
Seize opportunity: Listen to all questions asked of you, your teammate, and your 
opponents – can you detect a pattern or theme? Listen to the answers. Did your opponent 
misunderstand a case?  
 
Presentation style  
 
Maintain a dialogue. Maintain eye contact. Speak loudly enough to be heard, but do not 
shout. Do not mumble. Pause now and again. Tone/pace/volume serve as punctuation 
during oral argument – avoid a monotone, reading, or recitation.  

 
Keep a relaxed physical demeanor. Be yourself. However, stand straight and limit hand 
motions. Do not fidget. Maintain a pleasant facial expression (avoid frowning or 
grimacing). Putting your hands on the podium may help. Also, mind your presence while 
seated at counsel table. 
 
Conclusion 
Your conclusion is the last thought the Court will hear you say. Just as you used your 

theme and roadmap to start off strongly, use your conclusion to finish strongly as well.  

 

Return to your theme and summarize, briefly, the points you have made. If time permits, 

briefly restate the essential reasoning you gave. If your time is short, keep the conclusion 

brief (10-15 seconds). If you have more time, the conclusion should run 30-40 seconds.  

 

The last thing you should do before sitting down: ask the Court to grant the specific relief 
your client is seeking. 
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APPENDIX 11 

SKILLS EXERCISE 

CHAPTER 6 – GEOTHERMAL 

 

Renewable Energy Law      Professor DuVivier 

2011 
 

Geothermal Exercise 

Assignment 
Each person must choose a state to research by signing up on the course TWEN page.  
 
Before the class on Tuesday, October 11, 2011:  
Each person must complete the information requested about the geothermal law of your 
selected state. The information requested is at the Wiki link on TWEN. You should input 
your information into a new page of the Wiki (make sure you do not delete anyone else’s 
information). 
 
During the class period on Tuesday, October 11, 2011: 
Each member of the class will have three minutes to report on the geothermal laws of the 
state(s) selected. Powerpoints or handouts may be helpful but are not required. The 
remaining class time will be used to discuss the different ways states treat geothermal 
resources and how they compare to each other and to how the federal government treats 
them. 
 
Substantive objective: 
This assignment has several substantive objectives, including  
(1) to give you a better appreciation for the variation of geothermal laws in the United 
States, (2) to compare state treatments of geothermal power with federal treatment, and  
(3) to help distinguish geothermal resources from ground source heat system resources. 
 
Skills objective: 
The skills objectives are to teach/ improve on legal research skills in the context of State 
Statutory Research and to work with a Wiki. 
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APPENDIX 12 

SKILLS EXERCISE NOTES 

CHAPTER 6 – GEOTHERMAL 

 
 Since asking my students to complete this exercise for class in the fall 
of 2011, I posted some of the wiki information created by the class in the 
Chapter 6 Geothermal subsection of the RER website:  
http://RenewableEnergyReader.com  
 
 If you wish to use this exercise and keep it challenging, you might ask 
your students to provide more detail in their state geothermal reports, to 
discuss particular cases from a state, or to create a PowerPoint to present to 
the class to discuss the relevant laws in their assigned state. 
 

 



 141 

APPENDIX 13 

SKILLS EXERCISE Notes 

CHAPTER 7 – ENERGY EFFICIENCY  

 
Renewable Energy Law      Professor DuVivier 

2011 
 

Energy Efficiency Exercise 
 
Assignment 
The fictional city of Whiteton, in Summit County, Colorado, is planning to adopt a 
mandatory green building program. Whiteton is a mountain community along the I-70 
corridor. There are no recycling services currently available in the area. The town has 
abundant solar and wind resources within its borders, but water supply is a critical 
concern. 
 
Each person is assigned to argue for one of the following four green-building options: 
1) International Code Council (ICC)  
2) LEED 
3) Passive House 
4) Creating a unique code system for Whiteton 
 
Anyone not assigned to an argument will serve as a member of city council during the 
class period. You may trade slots with a classmate, but both must confirm any changes 
with me.  
 
During the class period Tuesday, October 18, 2011 
One representative from each of the green-building options will make a 10 minute 
argument to city council in support of adopting the building code assigned to that group.  
 
Council members (class members who are not making the principal arguments) must be 
prepared to ask questions and will render a decision by the end of class.  
 
The deliberations and discussion of the options and presentations will be led by the 
“deputy mayor” and “mayor,” Professor DuVivier and our guest, Carolynne White of 
Brownstein, Hyatt, Farber, & Schreck, LLP. 
 
Substantive objective  
Better understanding of how the green building codes vary and some of the concerns in 
enacting any particular one. The following are helpful sources for this portion of the 
topic: 
 
MICHAEL GERRARD, THE LAW OF GREEN BUILDING (2011)(on reserve in the 
law library) 
 
Publications by Carolynne White from her website 



 142 

http://www.bhfs.com/People/cwhite 
 
“Legal and Regulatory Issues in Green Building,” CLE presentation, Energy Efficiency 
and Green Building Issues, CLE in Colorado Inc., April 27, 2010 
“The Regulatory Environment for Green Building,” presentation, Denver University Law 
School Land Use Society, October 21, 2009 
“Going Green: Legal Concepts and Issues in Green Building,” panel presentation, 
NAIOP, August 19, 2009 
“Colorado Local Government Regulation of Land Use for Climate Change,” The 

Colorado Lawyer, December 2008, Vol. 37, No. 12 
 

Skills objective  
The skills component of this exercise is to learn community deliberation skills such as 
those required by elected bodies. The following are helpful sources for this portion of the 
topic: 
 
Gerald E. Dahl, Advising the Quasi-Judges, Colorado County Attorneys Association 
(June 3, 2010)  
http://www.mdkrlaw.com/2010/09/creative-public-meeting-issues-advising-the-quasi-
judges/ 
 
Colorado Department of Local Affairs, Tips on Running a Public Meeting 
http://www.colorado.gov/cs/Satellite/DOLA-Main/CBON/1251594492971 
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APPENDIX 14 
SKILLS EXERCISE NOTES 

Chapter 7 – Energy Efficiency 

 
 This exercise gives students the opportunity to wrestle with the 
advantages and disadvantages of different energy efficiency building codes. 
First, it requires them to understand each code and the distinctions between 
the different codes.  
 
 Second, the exercise requires students to consider the political reality 
of getting specific energy codes enacted. For example, the code offering 
maximum energy efficiency may need to be compromised if it meets 
opposition from local builders as being to radical a change from current 
practices. Some of the most efficient codes also may meet resistance based 
on added costs that certain communities do not believe its market can bear. 
 
 Finally, certain communities may have additional incentives for 
developing unique codes that meet their own specific needs. 
 
 My guest for the session was an attorney who advises policy-makers 
who must mull a number of considerations in deciding whether to adopt one 
code over another. This perspective is a good one for students to consider. 
Evaluating student performance on this exercise was harder than many of the 
other skills sessions because the criteria for this type of presentation are less 
established. 
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APPENDIX 15 

SKILLS EXERCISE 

CHAPTER 8 – RENEWABLES ON FEDERAL LANDS 

 
Renewable Energy Law      Professor DuVivier 

2011 
 

Renewables on Federal Lands Exercise 
 
Assignment 
Each person is assigned to one of the clients below. You may trade slots with a classmate, 
but both must confirm any changes with me.  
 

During the class period Tuesday, November 1 
Each group will have an 8-minute slot to deliver your client’s comments concerning the 
solar PEIS at the public hearing. You may designate one member of the team to use the 
entire time or break it out any other way you wish. Our guests will be Sarah Quinn, 
External Renewable Energy Specialist for the Natural Resources Stewardship & Science, 
Geologic Resources Division, U.S. DOI National Park Service, and Connie Rogers, 
Partner, Davis Graham & Stubbs, LLP. 
 
Consider the legal relationship of your assigned group to the BLM. Based on the legal 
status of your group, would your group typically comment at a public scoping hearing, or 
utilize some other means by which to engage in the NEPA process? If the later, please 
explain in your presentation as well as providing your comments during our “public 
hearing” for the purpose of this exercise. 
  
Substantive objective  
The purpose of this assignment is to understand the NEPA process, and specifically the 
Programmatic Environmental Impact Statement that the BLM is proposing for renewable 
solar projects on lands within its jurisdiction. 
 
Skills objective  
The skills component of this exercise is the role of public comment in federal 
administrative decision-making. The following sources should be helpful to give you 
guidance about the role of the Federal Advisory Committee Act (FACA), 5 U.S.C. 
Appendix, and other background information for our hearing:                                       
 
http://www.blm.gov/wo/st/en/prog/more/adr/natural_resources/faca.html 
 
http://solareis.anl.gov/involve/index.cfm 
 
Client: CSP developers:  
Client: Native Nations:  
Client: Environmental NGOs like Sierra Club:  
Client: National Park Service: 
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Client: Fish & Wildlife Service:  
Client: California Regulatory Agencies:  
Client: Water Conservation Organizations:  
Client: Ranching Rights Organizations:  
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APPENDIX 16 

SKILLS EXERCISE NOTES 

CHAPTER 8 – RENEWABLES ON FEDERAL LANDS 

  
 This exercise allows students to appreciate some of the complexity of 
siting a renewable energy project on federal lands. The different interest 
groups allow the students to consider some of the trade-offs of this type of 
development. 
 
 Although it may be difficult to evaluate the students’ oral 
presentations, you may also request that they put their comments in written 
form to give students additional skills experience of preparing a comment 
and an additional opportunity to improve their legal writing. 
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APPENDIX 17 

ASSIGNMENT PACKET & GUIDELINES FOR SEMINAR PAPERS 

 
The ultimate goal is to produce a publication quality paper and to learn a lot of 

substance both by writing your own paper and by closely reading and critiquing other 
students’ work. There will be no final exam, so your class participation and your work on 
your seminar paper and your classmates’ seminar papers will determine your grade as 
indicated below. The early part of the semester will constitute a survey of Energy Law to 
help you choose a topic for your paper, and the latter part of the semester will consist of 
seminar paper presentations and critiques.  
 
Course Grade: 
 
 The course grade will have five components: 
 
1) General class participation all semester      10% 
2) Resume, Topic Ideas, Outline, and Presentation Version of your  
  Seminar Paper & Defense and discussion of your paper in class   10% 
3) Presentation and discussion of a classmate’s paper    10% 
4) Written comments on other classmates’ Seminar Papers    10%  
5) Final Seminar Paper        60% 
 
 

Recommended texts re writing seminar papers: 

 
Elizabeth Fajans & Mary R. Falk, Scholarly Writing for Law Students (Thomson  
West 4th ed. 2011)(It is also OK to use the 3rd ed. 2005.) 
 
Eugene Volokh, Academic Legal Writing (Foundation Press 3rd ed. 2007) 
 

- 
ENERGY LAW – SPRING 2011 

ASSIGNMENT PACKET 

       

 

Professor K.K. DuVivier                             Office Room 455D 

Email: kkduvivier@law.du.edu  Phone : 303-871-6281 

Office Hours: 3:00 to 4:00 on Thursdays or by appointment   

 

About this packet: 

  
This packet contains some general information about seminar papers and instruction 
sheets for each of the assignments in this course. I have set up separate drop-boxes for the 
assignments on TWEN so that you can submit them electronically in addition to 
submitting the paper copies as outlined in each of the instruction sheets. The course grade 
will be allocated as set out on the syllabus and as indicated below. 
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Due dates and late submissions: Each assignment is due at the date and time indicated in 
the instruction sheet. Because classmates will be relying upon your work, it is important 
that you meet these deadlines. Late submissions will result in points deducted, and if late 
enough, can cause you to fail the course. I reserve the right to determine if a late 
submission is excused and require that in all cases, if you are not going to turn in an 
assignment on time, you notify me in writing before the assignment is due.  
 
Honor Code: The course is designed to provide you with significant assistance in 
preparation of your Seminar Paper: I will mark your outlines and drafts, and your 
classmates will provide you with oral and written comments. Aside from this input, any 
written work you submit must be yours alone without assistance such as outside sources, 
coaches, or editors (the sole exception is that you make seek help from the Sturm College 
of Law Writing Clinic if times are available). As I will be evaluating the work for your 
grade, it also is important that you properly quote and cite all sources you use. Please 
consult the law school Honor Code and talk to me if you have any questions. 
  

1) General Class Participation (10% of course grade): 

 
This component of the grade is described in the Course Syllabus & Policies available on 
the course TWEN page under “Syllabus.” Here is what that document says: 
 
This course is a cooperative, discussion-oriented venture that will not work if I can not 
count on regular attendance and participation. You are expected to be prepared when 
called upon and to voluntarily make quality contributions to classroom discussion.  
 
The syllabus on the course TWEN page will set out assigned readings for each class 
session, including materials linked to internet sites. You will be responsible for the 
assigned readings unless I have specifically announced otherwise both in class and on the 
course web page. We may have guest speakers throughout the semester, and your class 
participation grade also will depend upon your reading and engaging fully with the 
materials and discussion presented by these guests.  
  
Because learning to articulate thoughts orally is an important skill for every lawyer, I will 
call upon each of you sometime during the semester to help you develop that skill. 
Although I will call on everyone, students who are interested in earning full classroom 
participation credit ultimately have the responsibility for volunteering in class. 
Furthermore, speaking frequently does not necessarily guarantee that you will receive full 
credit for class participation. In order to receive credit, students must make thoughtful 
and relevant classroom contributions to the issue under discussion.  
 
Out of respect for your fellow students, please turn off your cell phones, pagers, text 
messagers, Blackberries, and other devices while in class. Also, it is disruptive to check 
e-mail or surf the Internet, so during class, laptops may be used only for class-related 

purposes.  
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Students who fail to follow these guidelines or who are unprepared, late, absent, or 
disruptive may be asked to leave the class or lose whatever classroom credit they might 
have earned during the semester.  The penalties may not apply to students who offer me 
valid explanations for their lack of preparation or to students who offer me valid excuses 
for their absence by email prior to class. However, under ABA standards, you may fail 
the course if you miss more than twenty percent of the class sessions.  
 
 
2) Resume, Topic Ideas, Outline, Presentation Version of your Seminar Paper, &  

Defense and discussion of your paper in class (10% of course grade):  
   
What follows are separate assignment sheets for the five parts of this component of the 
grade: 
(1) Introduction Card and Resume (already submitted);  
 
(2) Topic Ideas;  
 
(3) Detailed Outline;  
 
(4) Presentation Version of your Seminar Paper; and  
 
(5) Defense of your Seminar Paper. 

 

 

ENERGY LAW – PROFFESSOR DUVIVIER 

SPRING 2011 
 

Assignment – Topic Ideas 

 
Purpose: The majority of your grade in the course will be based on your Final Seminar 
Paper. You have broad discretion in choosing a topic related to Energy Law, but it is 
important that you pick something that is manageable and that achieves the goals of the 
course. This assignment will allow me (1) to guide you in choosing an appropriate topic; 
(2) to schedule a date for the presentation of your paper; and (3) to assign a classmate to 
lead that presentation.  
 
Due date: Beginning of class on Tuesday, February 17, 2011. 
 
Submission information: Please submit a hard copy of this sheet to me at the beginning of 
class. Please also submit the assignment on TWEN. 
 
Format: Please use this sheet as a template. 
 
FULL NAME: 
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SCHEDULING PREFERENCES: I will randomly schedule the presentations so that 
you are not presenting your classmate’s paper during the same day or week that your 
paper is being presented. Please indicate below if you have any scheduling considerations 
that make a particular week especially problematic for you. I cannot guarantee a date or 
time, but if you have a conflict, I will do my best to accommodate your needs. 
  
TOPIC IDEA: Be as specific as you can be, but it is o.k. if you just use one or two 
words at this point and narrow the topic more later in the semester. You may list more 
than one topic, but if you do so, please number them in order of your priority of 
preference. Also include a preliminary list of source materials and tentative ideas that you 
plan to explore in your research and writing. 
 

 
ENERGY LAW – PROFFESSOR DUVIVIER 

SPRING 2011 
 

 

Assignment – Detailed Outline of Seminar Paper 

 
Purpose: A Detailed Outline is one of the best ways to flush out your ideas and to get 
organized. This outline should be for your own benefit but also should be specific enough 
to help me give you guidance and to provide the classmate who is assigned your paper 
with enough information to begin preparing for the presentation.  
 
Due date: Beginning of class on Thursday, Feb. 24, 2011. 
 
Submission information: Please prepare two hard copies of this assignment. Before class 
begins on March 1, hand in one copy to me and give the student who will be presenting 
your paper the other hard copy. Please also submit the assignment on TWEN. 
 
Format:  

• Although there is no maximum page limitation for the Detailed Outline, the 
minimum is 5 pages.  

• The Detailed Outline must present logically and concisely your arguments and 
analysis, indicating your major sources of support.  

• The Detailed Outline must be more than research notes strung together. It must 
have a thesis, if only on a trial basis. Ideally, when you are done with your 
outline, you can say to yourself, “I’m done with my paper, now I just have to 
write it.”  

• If you give me sketchy material, I won’t be able to help you. I may have to reduce 
your grade and ask you to redo it before I give you comments.  

• You may present the outline as headings with draft text of complete sentences or 
just use words and phrases. The preferred structure is the Harvard Outline Form. 
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ENERGY LAW – PROFFESSOR DUVIVIER 

SPRING 2011 
 

Assignment – Presentation Version of Seminar Paper 

 
Purpose: Although you will be receiving feedback on the Presentation Version of your 
Seminar Paper, you should not consider it a “draft.” The Presentation Version should be 
as final as you can make it at this point (papers presented earlier aren’t expected to be as 
polished as those presented later). If the Presentation Version is in a near-final form, the 
class discussion will be richer, and your classmates and I can give you more detailed 
feedback.  
 
Due date: Beginning of class exactly one week before your scheduled presentation. 
Points will be deducted from the final grade for any papers that are so late they interfere 
with your classmate’s ability to present them. 
 
Submission information: Please prepare two hard copies of this assignment. In the class 
exactly one week before our scheduled presentation, hand in one copy to me and give the 
student who will be presenting your paper the other hard copy. In addition to submitting 
it in the TWEN assignment drop box, you also must post it in the section of TWEN called 
“Seminar Papers” so that all of your classmates can read it and prepare their critiques.  
Format: Although there is no maximum page limitation for the Presentation Version, the 
minimum is 10 pages of double-spaced text. Single-spaced endnotes should be in 
addition to and come after the text.  

 

 
 

ENERGY LAW – PROFFESSOR DUVIVIER 

SPRING 2011 
 

 

Assignment – Defense of your Seminar Paper 
 
 
Purpose: Communication is a critical skill, and too often writers believe they have 
communicated their ideas simply by presenting them in a method that makes sense to 
themselves. These writers forget that communication is not the message intended, but the 
message the audience actually receives.  
 
I have structured this seminar to have another classmate present your Seminar Paper so 
you will have the benefit of not only seeing whether your paper successfully 
communicated your ideas to that classmate but also whether the remainder of the class is 
receiving your message as well.  
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The oral presentation of your Seminar Paper should allow you to test and clarify your 
ideas. By involving the entire class in the discussion, you will have the benefit of all of 
your classmates’ insights and perceptions.  
 
Due date: In class on the day a classmate presents your Seminar Paper. 
  
Submission information: This assignment is oral and does not require any written 
submission. 
 
Format: Although one of your classmates will be primarily responsible for presenting 
your Seminar Paper on the date assigned, you will be expected to participate for about 5 
minutes of the class by discussing, clarifying, and defending your paper as the discussion 
allows. 
 

 

3) Presentation and discussion of a classmate’s Seminar Paper (10% of course grade):  

 

ENERGY LAW – PROFFESSOR DUVIVIER 

SPRING 2011 
 

Assignment – Presentation and discussion of a classmate’s Seminar Paper 

 
Purpose: To improve your oral communication skills and to broaden your understanding of 
Energy Law topics beyond the one you chose for your Seminar Paper, you will be responsible for 
presenting the Seminar Paper of one of your classmates based on the Presentation Version he or 
she made available to you one week in advance (“Classmate’s Paper”). 
 
Due date: The day that you are assigned to present your Classmate’s Paper. The schedule of 
presentations will be posted by mid-February.  
 
Submission information: Although most of this presentation will be oral, you must prepare at 
least one visual as part of this assignment. The visual may be in the form of a handout, a 
PowerPoint, or other form you may discuss with me beforehand. Please bring any hard copies 
you wish to distribute in class and submit the visual on TWEN at least one hour before the class. 
 
Format: The primary form of this assignment will be an oral presentation to the entire class of 
your Classmate’s Paper. You should gauge your presentation to take up the time assigned (I 
anticipate 2 presentations per class, so approximately 35 minutes for each). You may be penalized 
if your presentation is significantly shorter than that time, so prepare sufficient variety and depth 
of materials to fill the time.  
 
You should expect to cover the following in your session: (1)The thesis of your Classmate’s 
Paper; (2) Relevant background information; (3)Constructive feedback on the strengths and 
weaknesses of your Classmate’s Paper; (4) Suggestions for the final version of the paper; and (5) 
Some interaction with the entire class on the materials you present. To receive the maximum 
credit for your presentation of your Classmate’s Paper, you should not only describe what the 
author has written but also add your own work in the form of outside data, additional graphics, 
and restructuring suggestions. Also it is important to engage the class and to elicit class 
participation. 
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Remember that throughout this class our goal is to provide constructive feedback, so avoid any ad 

hominem attacks on your Classmate’s Paper. Instead, try to present legitimate concerns with the 
information, logic, or presentation and provide suggestions for improving.  
 
You should figure that the classmate whose paper you are presenting may have up to 5 minutes of 
the presentation time to respond to your comments. There is no expectation that you coordinate 
with this classmate before the class session, but you may do so if you wish.  

 

 

 

 

4) Written comments on all other classmates’ Seminar Papers (10% of course grade):  

   

 

ENERGY LAW – PROFFESSOR DUVIVIER 

SPRING 2011 
 

Assignment – Written Comments on other classmates’ Seminar Papers 

 
Purpose: The research and writing process in this class will be very interactive. By reading other 
students’ Presentation Versions, you will learn about different areas of Energy Law beyond the 
one you chose for your Seminar Paper. Also, by providing feedback to your classmates through 
this Written Comments assignment, you will learn critical reading skills and have additional 
opportunities to improve your writing. 
 
Due date: Any student who is not presenting a paper or defending his or her own paper in one of 
the presentation sessions after spring break will be responsible for submitting at the beginning of 
class a short written critique of the seminar papers being presented on that day. I will distribute 
the schedule once the presentation schedule is set. 
 
Submission information: Please submit the assignment on TWEN and also prepare one hard copy 
of this assignment. Give the hard copy to the student whose Seminar Paper is being presented that 
day. The author must keep all of the hard copies and include them in the final portfolio at the end 
of the semester. Do NOT give me a paper copy of the critiques at each class. I will be looking at 
the portfolio versions at the end of the semester. However, to be sure I have a complete set of 
your critiques, please submit a cumulative electronic copy on TWEN at the end of the semester.  
 
Format: Your Written Comments should be at least one full single-spaced page providing the 
following information: 

1) Discussion of the strengths of the paper; 
2) Discussion of the weaknesses of the paper; and 
3) Constructive suggestions for the final version of the paper. 

 
Your feedback must be substantive but may also give suggestions about organization, style, and 
mechanics. For some ideas about how to approach this assignment, see Elizabeth Fajans & Mary 
R. Falk, Scholarly Writing for Law Students, pages 164-84 (3d ed. pp. 153-71). 
 
If you marked up a hard copy of the Presentation Version in preparation for your critique, you 
may give this to the author if you think it would be helpful, but you are not required to do so.  
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Remember that throughout this class our goal is to provide constructive feedback, so avoid any ad 

hominem attacks on your Classmate’s Paper. Instead, try to present legitimate concerns with the 
information, logic, or presentation and provide suggestions for improving.  

 
 

 

5) Final Seminar Paper (60% of course grade): 

 
ENERGY LAW – PROFFESSOR DUVIVIER 

SPRING 2011 
 

Assignment – Final Seminar Paper 
 

Purpose: The goal of this course is for you to learn substance by writing your own scholarly Seminar 
Paper that is of publication quality. The paper must be the product of original research and must go 
through the stages set out in the previous assignments. Although your Presentation Version should 
represent your best effort, expect to devote substantial time to additional research and rewriting based 
on the feedback you receive from my comments and from your classmates and me in the session 
focused on your paper. See Fajans & Falk, Scholarly Writing for Law Students, pages 80-103, 125-
143 (3d ed. pp 74-96, 117-52). 
 
Due date: The electronic and paper submissions must be made on TWEN and submitted to the faculty 
support personnel in Suite 455 by 4:00 P.M. on Wednesday, May 5. Points will be deducted from the 
final grade for every hour after this submission deadline. 
 
Submission information: The final version of the Seminar Paper must be submitted electronically on 
TWEN by the date and time given above. In addition to the electronic version, please submit a folder 
with each of the following: 

1) The final version of the Seminar Paper (in exactly the form submitted on TWEN—attempts to 
make any revisions after the deadline will be considered Honor Code violations); 

2) The Presentation Version of the Seminar Paper marked up with my comments;  
3) The Detailed Outline marked up with my comments;  
4) All classmate critiques of the Presentation Version. 
 

Format: Please make sure your name is on the first page of your Seminar Paper. The pages should be 
double-spaced, 12-point text, printed on both sides of the paper if possible. Each page should be 
numbered at the bottom right-hand corner of the page. You also should provide internal headings 
within the body of the paper. 
 
Graphics: I encourage graphics in your papers. To avoid any confusion about the use of graphics and 
the page limits, however, you must put all graphics at the end of your paper, after your 
endnotes. Then, just label them and refer to them in the text (e.g., Illustration 1). 
  
Length: Your Seminar Paper must be at least 10 pages in length. All citations should be included as 
single-spaced endnotes in addition to and after the text. A longer paper is no guarantee for a better 
grade, and the maximum page limitation is 30 pages unless you have petitioned for (and I have 
approved) additional pages at least two days before the due date. You will be graded on organization, 
style, and mechanics, as well as substance. Therefore, addition pages will not add anything if the 
writing is not clear and concise.  

Reminders: Leave time to edit. “I have only made this letter longer because I have not had the time to 
make it shorter.” Blaise Pascal, (1623-1662) Lettres provinciales. 
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“You know that I write slowly. This is chiefly because I am never satisfied until I have said as much 
as possible in a few words, and writing briefly takes far more time than writing at length.”    

Karl Friedrich Gauss (1777-1855)  

 

 

 

ENERGY LAW – PROFFESSOR DUVIVIER 

SPRING 2011 
 

About Seminar Papers1 
 
In addition to my comments here, I suggest you consult the following book for general 
suggestions about how to research and write a seminar paper for a law class: Elizabeth Fajans 
& Mary R. Falk, Scholarly Writing for Law Students (4th ed. Thomson West 2011). Relevant 
reading assignments are indicated in the course syllabus and on these assignment sheets. This 
book is listed under the recommended texts for the course, and the Westminster Law Library 
has copies available on reserve for your use. You also may wish to consult Eugene Volokh, 
Academic Legal Writing (Foundation Press 3rd ed. 2007). 
 
I will provide written feedback on the Detailed Outlines and Presentation Versions of your 
Seminar Paper as well as schedule office hours to discuss these with you as the timing 
allows. Finally, the reference librarians and the Writing Clinic are happy to provide help as 
they can. 
 
General Information 
 

The focus of your work in the course will be a Seminar Paper due at the end of the 
semester. This Seminar Paper, along with the assignments leading up to it, satisfy the law 
school’s Upper-Level Writing requirement. Here is some general information about Seminar 
Papers to provide guidance.   

I. Success in writing a seminar paper requires you first to consider the reasons for doing 

it.  

A. It forces you to consider legal problems in a broader perspective and greater 
intellectual rigor—and thus to learn material in greater depth—than is possible in either a 
traditional course or a clinical or experiential setting.  

B. It makes you a better “writer,” which I would define to extend beyond mere 
wordsmithing to the subtleties of converting ideas into expression and communication.  

C. It is satisfying, enjoyable, and even fun.  

II. Select a topic carefully, in a way that balances focus with flexibility, and then 

continually rethink that topic as you go.   

                                                 
1
 Many thanks to one of my mentors, Hiroshi Motomura of UCLA, for the initial template for this “About 

Seminar Papers” portion of the assignment. 
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A. Choose a topic in the area of Energy Law. Within that area, find a paper topic that is 
interesting and important enough to be worth your time and effort, yet something you can 
fully research and analyze in one semester and a minimum of 10 pages. 

B. Familiarize yourself with the basic issues in the topic area. Locate and read the key 
articles and cases. You may need to explore several topic areas before you find one that will 
work.   

C. A paper might discuss an important recent development, or analyze an area of law 
more generally (but make sure it is manageable in scope). A paper might seek to influence 
legal developments by suggesting reform, or by supplying a new framework for analysis of 
the topic.  

D. Your work must be original, but don’t avoid topics just because others have already 
addressed them. What counts is not being the first to write on a topic, but rather bringing 
your own original thoughts to bear on it. Often it is worthwhile to contribute a fresh 
perspective, especially in light of significant recent events. 

E. Remember that any paper worth doing will be complex enough that your topic will 
be subject to constant adjustment and redefinition as you make progress. If, when you start, 
you can predict everything that you will read and write, your topic is probably too simple.  

F. A good topic is flexible; it can expand, contract, or refocus as your work proceeds. 
In this sense, it is a direction of travel, not a fixed destination.  

G. A good topic can present a meaningful challenge while remaining manageable in 
scope; typically this means that the topic is narrow enough to be manageable, yet deep 
enough to be meaningful.  

H. Pick a topic that you care about; otherwise, you will lack the commitment to do a 
topnotch job.  

I. You can get ideas for topics from many sources; these include course materials, 
current happenings (esp. significant new cases), and general books.  

J. A good topic is internally balanced in several ways, esp. as between law and policy, 
and as between the descriptive and the normative.  

K. A good paper need not make more than one original point.  

L. Avoid topics that depend on events beyond your control (e.g., decisions in pending 
cases), or that pose practical obstacles to research (e.g., field work in Afghanistan).  

 

III. Develop a reasonable schedule that balances progress with reflection and allows you 

to meet your other commitments.   
 
A. Writing a good paper will take more time than you might estimate at first, especially the 
drafting and redrafting.  

1. One reason for this is that it is difficult to anticipate the many areas for 
improvement that will become evident to you in later stages of the project, either 
through your own assessment or through the suggestions of others.   

2. Another reason is that ideas for improvement will typically come to you during 
periods of “soak time” between active research and writing.   
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B. Assess your schedule carefully (week-by-week and for the entire semester) and block out 
time to work on the paper.   
 
C. The research process is done most efficiently if blended with the writing process; 
the combined process should minimize “warm-up” time and maximize “writing 
fluency.”   

1. It is hard to separate the research and writing phase cleanly; assume that your 
thesis will evolve and that your conclusions will have been unpredictable in 
retrospect.  

2. Take notes by recording thoughts in a form usable in the draft rather than by taking 
“notes” as such; these recorded thoughts become your footnotes.   

3.Writing footnotes as you go with full cites in proper form (including pinpoint 
citations to specific pages) avoids duplication of work.  

4. Use footnotes (and text) to record rough thoughts and reminders to yourself; place 
brackets around rough material and unread sources as an embedded “to-do” list.  

 
D. File written sources so you can retrieve them quickly, e.g., place all cases and secondary 
sources in separate folders (electronic or paper).  

E. Start with rough outlines and fill them in selectively; keep everything in one document.  

1. Some drafting as you go, e.g., mock introductions, helps you periodically 
crystallize your thoughts and guards well against over-research, but don’t 
wordsmith too early (since that can be a way of putting off what you need to do). 

2. Read just enough in your sources that you start to see repetition.  

3. It is a good idea to separate the creative from the critical stages of your writing 
and to use your time according to your strength at the time. For example, if you are 
having trouble getting started, just write freely getting as many ideas down on the 
page as you can. Then at another time you can come back and improve it through 
editing. Some tasks may work better for you at different times of the day, so get to 
know your habits, strengths, and weaknesses.   

 
4. Avoid foolish consistency of method; you can stay fresh by alternating research 
and technical work with deep thought, depending on what your mood allows or 
requires.  

 
F. Your very first draft (as opposed to the Presentation Version for seminar discussion) 
should be very rough or even embarrassing.  
 

1. If you can clearly see the end at the beginning, the project probably is not worth it; 
have faith that you will succeed in the end, even if in an unexpected way. 

2. Organizing the pieces into a coherent whole is often the most intellectually 
demanding—but also the most rewarding—part of writing.   

3. Much of a good article is simple exposition; much of an idea is in the telling.  

G. Think about what you would do to finish the draft in one week; you won’t always do those 
things first, but this will help you set work priorities.  

H. For the draft that you submit for the Presentation Version, concentrate on what will 
maximize the value of the suggestions that you will get; if necessary, defer those revisions 
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that won’t help others give you valuable feedback; compare “discussion quality” with “final 
draft quality.”  

IV. Get help from other seminar participants.  

A. Talk to them about your ideas; ask for suggestions.  

B. Listen carefully while your paper is being discussed.  

1. You might want to record the session, so that you can participate without worrying 
about taking notes. 

2. While discussion may occasionally go off on a tangent, you can still listen for 
ways to improve the paper.  

3.Some possible areas of improvement will emerge as explicit suggestions.   

4. For other suggestions, you will need to read between the lines; for example, listen 
for readers’ confusion or misunderstanding, and try to pinpoint the cause.   

  
C. Consider meeting individually with your discussant to get further feedback before or 

after the class on your Presentation Version.   

D. Don’t take constructive criticism personally, and don’t get discouraged if the 
suggestions seem overwhelming in number or content.  

I. As long as you leave enough time for revisions, they are always easier and 
more satisfying than earlier stages of the process.   

II. Don’t follow suggestions blindly; think seriously about them; reject them if 
you have a good reason for doing so.   

III. Suggestions consist of two parts: a perceived problem and a proposed 
solution; you will often decline the proposed solution, but if you do so, don’t 
assume that the problem does not exist—just find a solution that is better.   

IV. Be skeptical of suggestions that really propose material or revisions for 
papers that are different from the paper that you have actually set out to write.   

IV. Keep a healthy overall perspective on the process.  

A. Think again about the reasons for writing a seminar paper.   

B. Combine and balance motivation drawn from how others will perceive your work with 
motivation drawn from the joy of pure craft.   
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APPENDIX 18 
Sample Exam for Renewable Energy Law Course 

 
 
1. This exam consists of 8 pages and is divided into two parts: Part I—Essay and Part II—Short 

Answer & Multiple Choice. You have two hours to complete this exam. Each part counts for 
half of your total grade, but you may allocate your time as you wish. 
 

2. Place your exam number on each of your exam essay books or typed pages. Also, place your 
exam number on the question sheets and return them at the end of the exam. If any question 

sheets are not returned or do not have your number, the exam may not be graded and a 

failing grade or other appropriate action may be taken. You may write on the question 
sheets, but you will only receive credit for information in the exam essay books or typed 
pages.  

 
3. This exam is closed book. The use of any outside materials is prohibited and constitutes a 

violation of the honor code.  
 

4. In the essay portion, please address all issues fairly raised by a question even if you believe 
one issue is dispositive. If the question is more policy focused, you will receive the most 
credit if you tie your answer closely to specific cases, statutes, articles, and other materials 
discussed in the book and in class. If the question is a client hypothetical, be sure to show 
how the law applies to the facts.  If you must clarify an ambiguity or make an assumption in 
order to answer any question, state clearly what the assumption is. It is better to mention an 
issue you cannot resolve than to ignore it, but irrelevant discussion gains you nothing. 
 

5. In the essay, you will receive credit not only for the substance of your answer but also for 
how you have organized your response: so allow time to outline and try to structure your 
discussion to avoid omitting thoughts, overlooking linkages, or wasting time in repetition. I 
highly recommend headings, and an outline might help you keep organized, but you also 
should use complete sentences and will not receive credit for just providing a bullet outline. 
Work your best to use good style and grammar and avoid typos, but my expectations for this 
under exam pressure are somewhat relaxed. 
  

6. If you are handwriting the exam, please double-space and write only on one side of each 
page. Although you may use the extra space or back of a page to add thoughts, I will only 
give credit for answers I can read and understand. 
 

7. For the multiple choice and short answer portion, answer in order and clearly identify the 
question number. For the multiple choice, you must give just one letter for your answer. If 
you believe a question is ambiguous, you may explain your answer immediately after the 
answer you provide. You will not get any extra credit for these explanations, but if you did 
not choose the correct letter for the multiple-choice question, you may get partial or full 
credit for explaining your confusion about a particular question.  
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8.  
 

REMINDER: The submission of academic work constitutes a representation  

that it was done in compliance with the Honor Code. 

 

PART I – ESSAY QUESTION (worth 50% of grade) 
 

Choose just two of the six renewable energy sources we have studied in this course—
solar, wind, hydropower, biomass, geothermal, or smart grid/energy efficiency. 
Describe how federal and/or state law (statutes, cases, regulations, etc.) have 
supported or hindered the development of each of the two sources you have chosen. 
Next compare and contrast the approaches you have described and explain how one 
of your chosen renewable energy sources might benefit from the regimes and 
strategies the law has used in the context of the other. 

 

PART II – SHORT ANSWER & MULTIPLE-CHOICE QUESTIONS ( 50% of 

grade) 

 

1. Often renewable energy represents a balance of “green v. green.” For each of 
the sources below, list a concern that environmentalists are using to protest or 
resist development of that resource. 

 

Renewable Resource (list specific 

technology when applicable) 

Environmental objection or concern 

Distributed solar  

Utility-scale solar  

Wind  

Hydropower  

Biomass  

Geothermal  

 
2. Based on the 2009 NREL pie and bar charts from the beginning of each class 

powerpoint, which of the following are true? 
A. Hydropower represents the largest percentage of overall U.S. Energy 

Production and Consumption. 
B. Biomass represents the highest percentage of U.S. Non-Hydro Renewable 

Energy Production and Consumption, but a lower percentage than 
hydropower for U.S. Electric Nameplace Capacity and Generation. 

C. Solar PV represents the smallest percentage of non-hydro renewable energy 
listed at 0.1% on all of the bar charts. 

D. Answers A and B. 
E. Answers B and C. 
F. All of the above. 
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3. Choose three of the six resources we discussed in class and list the top state or 
country for each of those resources. 

Resource # 1 U.S. state or country worldwide 

  

  

  

  
4. List at least one positive reason for the development of each renewable energy 

source below. Also list at least one legal issue to consider when developing 
that resource based on the assigned readings or our discussion in class. Be 
specific (“renewable” or “good for the earth” are not sufficient answers) and 
avoid using the same answer for more than one resource. 

  

Source Positives for development Legal issue(s) 

Solar (type?)   

Wind   

Hydropower   

Biomass 
(type?) 

  

Geothermal 
(type?) 

  

Smart 
grid/energy 
efficiency 

  

 
 
 
5. When coal is used to generate electricity, it must go through several phases: 

chemical to thermal to kinetic to electric energy. If we add up all the 
efficiencies and subtract as well the energy needed to extract and transport the 
coal, what percentage of energy from the ground reaches your toaster? 

 
A. 90% 
B. 50% 
C. 33% 
D. 26% 

 
 

6. Which of the following are correct? 
A. NRC is the acronym for “Nuclear Regulatory Commission.” 
B. In the U.S., three calories of fossil fuel energy are used to produce one 

calorie of food. 
C. Electricity generation from wind exceeds nameplate capacity because the 

wind does not blow all the time.  
D. Answers A and B. 
E. Answers B and C. 
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F. All of the above. 
 
 

7. In the context of burning coal for electricity, “externality” 
means:___________________________ 

 
 

8. Fill in one example for each of the spectrum of strategies for promoting solar 
access:  

 

Full protection Middle ground Cheerleading 

   

 
 

9. Which of the following are true for solar? 
A. In the express easement context, the northside dominant landowner has the 

best bargaining position. 
B. Some states have statutes that prohibit the enforcement of covenants that 

unreasonably restrict or increase the cost of a solar system. 
C. Iowa’s solar easement statute allows a local regulatory board to set 

compensation and impose a solar easement without the servient landowner’s 
consent. 

D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 

10. In the context of solar access rights, private nuisance: 
A. Is not very effective because it often costs more to bring a lawsuit than the 

solar panel installation is worth. 
B. Is actionable under Prah partially because the majority believed that “access 

to sunlight [had] taken on a new significance …not for aesthetic reasons or 
as a source of illumination, but as a source of [electric] energy.” 

C. Requires a case by case determination of reasonableness where the gravity 
of the harm to the plaintiff must be weighed against the utility of the 
defendant’s conduct. 

D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 

11. Assume you are the surface owner of land and have signed leases with both an 
oil and gas operator and a wind developer. List one argument you can make to 
each side to help negotiate an accommodation agreement between the two 
sides. 
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Argument to oil & gas operator Argument to wind energy developer 
 
 

 
 

12. Which of the following are NOT true about wind power? 
A. Severance of wind from the surface estate can make cooperation between 

the parties who are most involved more difficult because the surface owner, 
who is most impacted, may receive no royalty or other benefit from 
development. 

B. Wind power is one of the worst resources in an arid climate because it uses 
water for cooling or for generating steam to turn the turbine. 

C. The common law of property allows wind severance. 
D. Answers A &B. 
E. Answers B & C. 
F. All of the above. 

 
 

13. A nuisance claim: 
A. Is a contract action. 
B. Cannot be maintained if the use on the land is lawful. 
C. Can never be based on aesthetic injury. 
D. Answers A & B. 
E. Answers B & C. 
F. None of the above. 

 
 

14. Insert one word to complete the following sentence: 
“Because of the phenomena of______________, which causes interference 
from one wind turbine to another in its ‘shadow,’ unitization or pooling might 
be a good idea in the wind context.”  
 
 

15. The 1714 Mill Act eliminated which of the following remedies previously 
available to affected upstream property owners under the common law: 

A. The right to stop construction of a dam by injunction. 
B. The right to tear down a dam through abatement. 
C. The right to recover any damages for flooding of upstream property. 
D. Answers A & B. 
E. Answers B & C. 
F. None of the above. 

 
 

16. List two ways to address decommissioning costs for dams or other renewable 
energy plants: 
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17. The power to control the damming of waterways has see-sawed between state 
governments, tribes, and different agencies within the federal government. 
Which of the following are NOT true? 

A. It is unlawful to operate any private dam or reservoir for generating 
electricity without a license from FERC. 

B. Under sections 18 and 49(e) of the FPA, state authorities and federal 
agencies (such as Fish and Wildlife Service) could hold up the relicensing 
process by placing restrictions and conditions on dams that FERC had no 
authority to alter. 

C. The 2005 EPAct established an interim process to allow more input from 
affected groups and to allow the imposition of more protective conditions.  

D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 

18. Which of the following are true? 
A. If the U.S. could produce a billion tons of biomass for fuel, this would be 

enough to replace our current petroleum consumption. 
B. Although the benefits of converting waste to energy are not yet factors in 

biomass efficiency equations, the U.S. government has begun to recognize 
the potential for positive synergies between waste and energy development 
through initiatives such as the RE-Powering America’s Land Initiative. 

C. Biomass is a renewable energy source, but arguably not “green” because of 
smog, air pollution, and releases of carbon associated with burning. 

D.  Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 

19. Which of the following is NOT one of the meta-standard principles included 
in the EU’s Renewable Energy Directive and Fuel Quality Directive? 

A. Carbon reduction 
B. Biodiversity 
C. Cost reduction 
D. Conservation 
E. Prevention of soil, water, and air pollution 
F. Social considerations such as labor and land rights. 

 
 

20. Which of the following are true about new geothermal resource development 
on federal lands? 

A. The developer must obtain a lease from the U.S. government. 
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B. The word “minerals” in Stockraising Homestead Act patents from the U.S. 
government includes a reservation for geothermal resources. 

C. The right to develop the heat resource in geothermal areas includes a right to 
use the water that is the transport medium for the heat. 

D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 

21. List three types of geothermal systems and one legal issue related to the 
development of each type: 
 

Geothermal System Legal issue 

  

  

  

 
 

22. Which of the following is NOT a concern in the development of electricity 
from steam or vapor dominated geothermal resources? 

A. Induced seismicity. 
B. Conflict with cultural resources. 
C. Thermophile extinction. 
D. Human waste from cleaning pools. 

 
 

23. Which of the following are true? 
A. In some states, such as Utah, the definition of geothermal resources 

expressly excludes any ownership right to subsurface waters associated with 
the heat. 

B. Geothermal waters are distinguishable from groundwater because they are 
depletable and contain toxic minerals that make them unfit for surface use 
without impractically expensive treatment costs. 

C. In some states, geothermal development involves regulation by multiple 
agencies involved in water quality montioring, oil and gas development, and 
toxic substance control. 

D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 

24. Which is NOT true of Smart Grid? 
 

A. Smart grid enables expansion of centralized, in contrast to distributed, 
generation. 
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B. Privacy concerns should be proactively addressed to avoid a salient invasion 
that could create significant opposition to smart grid deployment efforts. 

C. Smart grid should be able to help “shave the peak” of electricity demand 
with real-time grid response. 

D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 
 

25. Which are true of energy efficiency? 
 

A. “Virtual power plant” means a game developed by Chevron to simulate 
energy power plant scenarios. 

B. At a price of less than 2 cents per kWh, energy efficiency is the cheapest 
energy option. 

C. The model energy code proposed by Columbia University focuses only on 
energy efficiency. 

D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 
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APPENDIX 19 
Sample Essays for Part I of the Appendix 18 Exam 

 

Sample Essay A (used with permission from J.M., student University of Houston 

Law Center, Jan. 2011) 

 

For the purposes of this exam question, I will compare and contrast the federal 
and state methods of supporting the development of solar and wind energy sources. 
Though both have been used for centuries (for different reasons, of course), one seems to 
have an edge in terms of an established regime to protect its development in the United 
States, and the other could clearly benefit from application by analogy of some of the 
inducements. 

 
Since the ancient lights doctrine, solar access has been both protected and a 

source of conflict among neighbors. Though in Greek and Roman times the protection 
was issued for natural light and passive heating reasons, the advent of the space program 
brought a new reason to protect solar access: photovoltaic electricity generation. Now 
access to the sun’s rays is no longer just an individual benefit, it can be viewed as a 
societal boon. Excess electricity from a distributed solar network can be “fed” back into 
the grid, and this power is generated without any burning of carbon or noise pollution. No 
species seem to be directly affected by its distribution in the way a dam would endanger 
fish, so it’s an easy method to endorse for animal lovers. 

 
Wind is in fashion these days, as it is generally cheaper to produce and not 

restricted to areas which receive a lot of sunlight. It’s easy to site “windfarms” offshore, 
mitigating the effects of the noise the turbines generate and the “eyesore” some claim 
them to be (a matter of opinion, I must say). But the issues that solar has faced over the 
last few decades are really hitting wind only now (or at least relatively recently), and 
there are some lessons that can be gleaned from solar’s struggle. 

 
In a lot of ways, these can really be viewed as apples and oranges. Distributed 

wind is a matter of degree, really, as the idea of single-owner homes with a wind turbine 
in the yard conjures up visions of the Spindletop derrick-fest Beaumont, Texas saw in the 
early twentieth century. Solar, on the other hand, is fairly unobtrusive when bolted to 
your neighbor’s garage roof. Ground level solar may be more problematic, but that is less 
common in densely populated areas because of the relatively high cost per square foot of 
the land. For the purposes of this question, we will limit the discussion to rooftop solar. 

 
Many communities, such as Denver and some towns in Iowa, have decided that 

solar access may trump old covenants master planned communities have put in place to 
limit PV panels as a matter of aesthetics. The public benefit of diversifying electricity 
streams and reducing dependence on foreign sources (I’m looking at you, petroleum) 
simply outweighs the arbitrary designation of “ugly” some place on the look of progress. 
Thus, these municipalities have many weapons in their arsenal to shield solar panel users 
from nuisance suits, or to guarantee them solar access (Mother Nature gets a veto, but we 
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can’t sue her - yet). 
 
Wind is facing some of these very issues: are the turbines too ugly to be tolerated? 

Can I erect a structure upwind of your turbine and block the breeze? After all, there’s no 
corollary to the ancient lights doctrine here - Don Quixote never had to look for an 
unimpeded Chinook to find a working windmill. Wind is today where solar was in the 
Prah v. Manetti days: it’s a neat idea, maybe it will catch on, but we might not quite be 
ready to tell a multi-billion dollar development it can’t go forward because the breeze 
might not be clean downwind. While the Texas Wind Farm case threw out the idea that 
the view from a retiree’s dream ranch could be a reason to block a wind farm, these 
issues may become more common as the farms propagate and more people inhabit our 
country - increasing population density.  

Wind also has a cost solar typically doesn’t; wind turbines average 2.2 bird deaths 
each per year. Newer blades and slower speeds are lowering this number, but it seems 
inevitable that there will be some takings each year...and if those killed are endangered, 
there’s going to be a real fight. I suppose not many care if a few pigeons are clipped, but 
slaughter a few condors or spotted owls and we’ll talk. 

 
Communities (local and state) have benefitted from a posture that encouraging 

solar energy development will be a matter of policy. This support, either through permits 
or zoning laws, lowers the transaction costs for owners and removes a risk a would-be 
panel owner once faced, “if I sink tens of thousands of dollars in this, will I get the 
benefit of its use?” Wind turbines are not directly analogous, but a utility company 
contemplating an investment has the same concerns - albeit on a much larger scale. 
Rather than “shade pollution” protections, perhaps communities, states (and on federal 
lands, D.C.) might consider adopting the Texas Railroad Commission’s well spacing and 
well density rules, so that each turbine is positioned in a way that others are not in the 
wake of its turbulence. Also, just as solar has been exempted in some areas from 
restrictive covenants, and in order to prevent waste a mineral owner’s interest usually 
trumps a surface owner’s, perhaps a wind energy provider, once permitted, might be 
indemnified from any private nuisance lawsuits. 

 
There’s another federal method by which wind energy might prosper - tax credits. 

For quite a while, solar panels have enjoyed a subsidy from the federal government in the 
form of income tax credits for their purchasers. While the idea of giving “big business” 
(whatever that means) a tax credit is going to be unpopular - and maybe impossible given 
our budget deficits - if there were a federal tax on carbon, it would be possible to 
stimulate the construction and deployment of wind farms by exempting electricity 
generated by these cleaner alternatives from such a tax. As any southeast Texan or 
southern Louisiana resident can tell you, people will tolerate all sorts of nuisances for 
money. Have you smelled a refinery lately? People live near them because of money, 
plain and simple. Hell, they attract residents seeking jobs. Sure nobody’s going to 
consume enough carbon to compare with a roughneck’s salary, but if a carbon tax is 
punitive enough people will tolerate a field of beautiful turbines in their neighborhood. 
State and local governments could sweeten the pie by lowering sales tax or property tax 
in areas hosting the windfarms. You’ll encounter the argument that this costs too much, 
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but between Hubbert, the late Matthew Simmons and Daniel Yergin’s The Prize, I can 
make you a safe bet that petroleum is going to get prohibitively expensive - and soon.  

 
Recognizing a “right” to unimpeded wind similar to that of the solar access 

initiatives, subsidizing use of the turbine’s electric output by exempting it from a carbon 
tax, issuing zoning laws that clearly indicate the public policy of encouraging wind 
energy, regulating the placement and spacing of the turbines themselves, all of these 
initiatives have been applied successfully to solar energy. There will of course be a public 
perception issue because of the aesthetics, but I ask you, only half-rhetorically, what’s 
uglier: a few dozen glistening white turbines in the distance, or a ship full of caskets 
returning from a war fought - at least in some part - to guarantee access to energy? Wind 
will get less and less expensive as the technology improves and as the warmer earth 
causes wilder fluctuations in weather. Oil and natural gas are going to get more 
expensive, not just in dollars, but in a very human cost as well. 

 
I’m stuck on how to balance biodiversity concerns (dead birds, frightened grouse) 

with wind. I am tempted to warn against the kind of interest-group feedback hydropower 
has embraced. Not because I am not sympathetic, mind you, but because if we don’t 
make our priorities clear in terms of reducing carbon emissions—and quickly—it may be 
the case that the species we fail to protect will be our own. 
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Sample Essay B (used with permission from Glenn Sanford, student University of 

Houston Law Center, Jan. 2011) 

 

HYDROPOWER: 
 
Early common law and state acts (e.g., the Mill Act) provided a clear message 

that this area would be guided by the principle that the law would favor those who acted 
to promote development and progress. The analysis and first-in-time, first-in-right 
approach in the Bean case provides a clear statement of the principles that guided early 
efforts: those who put natural resources to use for commercially viable activities are 
favored over those who wait or attempt to hold back growth. 

 
Federal action in the such as the FWPA, FPA, and Colorado River Basin Project, 

as administered by the agencies such as the Bureau of Reclamation and TVA, extensively 
promoted and aided the development of hydropower to the exclusion of nearly all other 
values (except possibly water control). Focusing on the commerce power and its effects 
on navigable waters, the federal government was able to essential preempt all state and 
local control of hydropower through its permitting process (e.g., the court decision that 
allowing states to impose conditions such as flow controls that are beyond those of the 
federal permit process would provide a local veto of the federal agency authority to 
regulate hydropower under FWPA and FPA). By 1940, approximately 25% of U.S. 
electric power came from hydro sources. This demonstrates the effectiveness of the 
federal programs. 

 
Though the Colorado River Basin Project’s stated purpose includes language 

recognizing other interests, there was no significant change in the preference for power 
generation over other management interests. With the rise of environmentalists and the 
adoption of other federal regulation (e.g., NEPA, ESA, and CWA), citizens and the states 
began to gain more power to challenge the agency decisions. Yet, even the Northwest 
Power Act, passed in 1980, lists power production, efficiency, and costs ahead of the 
concern for species. Nonetheless, there was a growing shift in the public perception of 
dams that created the impetus for more consideration of alternate approaches to 
management. The creation of the Glen Canyon AMP was the result of this movement 
toward a broader understanding of value. 

 
The Glen Canyon AMP created a mechanism that was supposed to bring the 

various stakeholders together in an environment that would allow for communication and 
resolution without litigation; however, it has not been very successful. The parties have 
generally acted as entrenched interests and the confrontations have devolved into ongoing 
lawsuits concerning the effects of the dam’s management on the hump-backed chub (e.g., 
habitat loss, the lack of variable flows, the loss of sediment, the change in water 
temperature caused by damming water, etc), the effects on tribal lands (e.g., erosion), and 
general concerns over the amount of water available to each constituent’s needs. Though 
there have been some experimental releases to ascertain the effects on the chub, there is 
no long term commitment to maintain this schedule, thus the ESA challenges will 
continue. As climate change threatens to reduce the amount of water in the basin, these 
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problems can be expected to get worse. 
 
A major problem in resolving these issues was the ongoing mandates in federal 

legislation clearly listed power production as a major goal. This allowed the power 
producers to remain firmly entrenched against any shift in priorities. Only with the 
changes to the re-licensing process under EPAct did serious changes result. Now, states 
could directly impose water quality conditions via CWA, private individuals and 
organizations could use citizen-directed provisions to petition for protections of 
endangered species or raise water quality issues.  
 

Though FERC could substitute its own conditions for those of outside parties, the 
concerns were being presented, but this was not a complete victory for environmental 
concerns. For issues under ESA, FERC could substitute its own alternative conditions if 
they were determined to be at least as protective and were either cheaper or resulted in 
more power production. For state regulatory concerns such as water quality under CWA, 
the standard was lower. FERC could substitute its alternative conditions provided they 
met the standard at issue and were either cheaper or resulted in more power generation—
it was not required to be as good as the proposed state standard. Nonetheless, FERC 
could not simply ignore or bypass established concerns. Yet, the early attempts to use the 
process resulted in settlements where the only the dam operator and FERC were 
involved, and these were generally viewed as providing scant environmental protection of 
the sort groups had hoped for. 

 
However, when some of the hears before ALJ’s actually took place, states, tribes, 

and citizen groups were able to establish factual records that demonstrated the 
environmental harms caused by the dams. This has resulted in a significant increase in 
the costs of relicensing dams. In some cases, this has resulted in the closure of the dams. 
At present, hydropower faces a much tougher environment that it has throughout most of 
its history. It must now contend with an array of other interests, including farmers, 
municipalities, recreational users, state and federal water quality regulation, endanger 
species, etc). The licensing and relicensing process is much more complex as agencies 
must now perform a balancing of the various interests within the mandates of state and 
federal regulations. 

 
Finally, decommission will present an ongoing concern. As most of the older 

dams that are coming up for relicensing were built with little thought toward 
decommissioning, it appears that this will be handled on a case-by-case basis where 
various stakeholders will contribute to the process (i.e.. the decommissioning in Maine 
where private parties and the state partnered in a process that allowed private users 
concessions for their own operations in return for contributing) or the dam will be 
allowed a temporary license to generate revenues that will be used to decommission the 
dam. 
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SOLAR: 
 
With distributed solar (DS), the major issues are cost and access to the sun. It is 

currently an expensive investment that is extremely risky, unless one can be guaranteed 
access to the sun. Federal efforts such as NREL have contributed to the development of 
solar power, as have tax credits. These efforts have attempted make solar panels more 
efficient and cheaper (funding research or providing some aid to those who purchase). 
However, there has been little in the way of direct federal action to promote distributed 
solar rights. During energy crises, there has been talk of doing something, but it ebbs and 
flows as in response to oil prices. Carter installed solar panels on the White House, 
Reagan took them off, and there is no concerted effort to reinstall them This lead to DS 
being handled at the state, and more commonly local level. 

 
At the state level, there have been efforts such as Iowa’s system for granting 

easements when negotiations fail, California’s shade pollution statute making shade 
pollution a public nuisance, and the New Mexico first-in-time, first-in-right approach to 
solar rights that have provided a measure of protection to those who wish to invest in DS. 
In addition, as states have developed Renewable Energy Portfolio Standards, they have 
created incentives for utilities to work with homeowners to include DS as part of an 
overall energy plan.  

 
However, most of the country addresses solar at the local level. There may be 

zoning restrictions, though some states have voided all restrictive covenants that 
unreasonably restrict installation of solar panels. Thus, individuals are left to attempt to 
negotiate leases or easements prior to installing their residential DS or else risk legal 
action alleging a nuisance. Though Prah recognized this action, this is a risky strategy 
that will be quite expensive.  In general, individuals are at the mercy of their southern 
neighbors creating a serious imbalance in the negotiations for solar access.  

 
Cities such as Boulder, Denver, and Ashland have developed plans to allow for 

solar access and to promote distributed solar. These have generally been handled as part 
of the zoning and building permit schemes of the municipalities. The inclusion of rights 
to a solar sky space, requirements that neighbors not plant tress (or allow vegetation to 
grow to cover solar panels), and strict requirements about the slopes of roofs, have 
allowed these communities to promote the development of DS. However, as Denver’s 
changes to its zoning rules demonstrate, local zoning may not be the best solution for 
those who plan to make a significant investment with a lengthy return on investment 
window. 
 

APPLICATION: 
 
Applying the lessons from hydro to solar, two things are clear. If the state and 

federal governments make development of this resource a priority, it will grow, and if 
they use the power of the government to create a clear path to recovering one’s 
investment, it will grow faster. Most importantly, the history of hydro demonstrates that 
once society begins to codify its values in law (both statutory and common law) we will 
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see movement toward new ends. In order for solar to grow and develop, it is essential that 
DS is looked at as the development of a valuable resource that will contribute 
significantly to the public good. This can take the form of energy independence, national 
security, personal responsibility for power, and protection of our environment. 

 
If the federal and state governments act in concert to create rules which favor 

those who adopt solar over those who don’t (like the Mill Act), it will benefit greatly. A 
federal law that mandates protection of solar rights or a federal process that mandates that 
states must produce a specific portion of their electricity via DS will go a long way to 
promoting DS. Similarly, an act that bans the unreasonable restriction of solar 
installations would help. 

 
Likewise, states could establish a “rule two” system of solar rights. Under it, the 

first person to develop a solar resource would be protected from interference by the 
actions of another property owner. Because this would be a liability rule, if the second 
person wanted to develop a land use that would impact the DS user, she would be 
responsible for compensating the existing user for losses. These could include the pro-
rated cost of the solar array and the future loss of electric power. This would protect the 
investment of early adopters while allowing others to develop more beneficial uses. As 
the history of hydro teaches us, the development of a renewable energy cannot be a 
single-minded pursuit. This proposal would not stop development, but it would protect 
those who acted. In the same way that a current dam operator could get compensation for 
damages caused by the development of a new dam, the solar developer would be 
protected. 
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APPENDIX 20 

ANSWER KEY FOR PART II OF THE APPENDIX 18 EXAM 

(Please note: alternative correct answers may be available for the  
fill-in-the-blank portions of this exam.) 

 

ANSWER KEY 

PART II – SHORT ANSWER & MULTIPLE-CHOICE QUESTIONS ( 50% of 

grade) 

1.  Often renewable energy represents a balance of “green v. green.” For each of the 
sources below, list a concern that environmentalists are using to protest or resist 
development of that resource. 
  

Renewable Resource (list specific 

technology when applicable) 

Environmental objection or concern 

Distributed solar Tree mutilation; aesthetics; panel glare; toxic 
materials in panel construction 

Utility-scale solar Environmental harm during construction; 
land use for siting and transmission; effect 
on habitats; water usage  

Wind Killing of birds and bats in blades and 
baratrauma; Shadow flicker; noise; aesthetics 

Hydropower Displacement of humans and animals by 
flooding; habitat alteration—especially 
destruction of fish populations; huge 
decommissioning and reclamation costs  

Biomass Poor energy return on energy invested 
(EREI); greenhouse gas emissions from 
production; deforestation; invasive species; 
ethical ramifications of using food for fuel 

Geothermal Potential harm to thermophiles; air quality 
concerns; noise; water contamination; 
increased seismicity; use of sacred sites  

 
2. Based on the 2009 NREL pie and bar charts from the beginning of each class 
powerpoint, which of the following are true? 

 
A. Hydropower represents the largest percentage of overall U.S. Energy 
Production and Consumption. 
B. Biomass represents the highest percentage of U.S. Non-Hydro Renewable 
Energy Production and Consumption, but a lower percentage than hydropower 
for U.S. Electric Nameplace Capacity and Generation. 
C. Solar PV represents the smallest percentage of non-hydro renewable energy 
listed at 0.1% on all of the bar charts. 
D. Answers A and B. 
E. Answers B and C. 
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F. All of the above. 
 
3. Choose three of the six resources we discussed in class and list the top state 
or country for each of those resources. 

Resource # 1 U.S. state or country worldwide 

Solar California/ Germany 

Wind Texas/ China (as of 2009) 

Hydro Washington/  

Biofuel—ethanol  Iowa/ United States 

Geothermal California/ United States 

  
4. List at least one positive reason for the development of each renewable energy 
source below. Also list at least one legal issue to consider when developing that 
resource based on the assigned readings or our discussion in class. Be specific 
(“renewable” or “good for the earth” are not sufficient answers) and avoid using the 
same answer for more than one resource. 

  

Source Positives for development Legal issue(s) 

Solar 
(distributed) 

Generation close to source 
of consumption; reduces 
need for additional 
transmission; reduces 
overall demand; 
abundance of resource 

“Shade pollution”; solar access rights; 
legal status issues such as zoning v. 
permits; restrictive covenants; 
easements; possible tort claims 

Solar (utility 
scale PV) 

Uses no water; higher 
efficiencies because of 
tracking 

Habitat destruction issues; long-term, 
almost exclusive use of land 

Wind Cost competitive with 
fossil fuels; zero GHG 
emissions; can be located 
out of site 

Interaction of wind and mineral rights 
may lead to serious conflict with 
other industries; law of dominant 
estate presents a serious hurdle; 
problems of wind estate severance; 
ESA incidental takes of animals; 
nuisance complaints for visual 
aesthetics and noise 

Hydropower Huge capacity and 
dispatchable on demand 
(available any time of 
day); non-generating dams 
represent new potential 

Water habitat and access problems; 
relicensing process is getting more 
difficult because of wildlife and water 
quality impacts 

Biomass 
(ethanol) 

Reduces dependence on 
foreign petroleum;  

Still produces GHG; water pollution 
concerns; political and tax concerns 

Biomass 
(landfill gas) 

Can capture methane that 
would otherwise 
contribute directly to 
global warming and put it 

Development of brownfields can 
create CERCLA liability issues; 
burning methane still produces GHG 



 176 

to use 

Geothermal 
(geoexchange/ 
ground-source 
heat pump) 

Efficient and minimally 
invasive—can stay on 
homeowners own property 

High cost; zoning; possible 
conflicting geothermal (mineral) 
ownership issues 

Geothermal 
 

Efficient; cost effective; 
dispatchable 

Possible water contamination for 
open loop; thermophile biodiversity 
concerns 

Smart 
grid/energy 
efficiency 

Help match peak energy 
demand with available 
resources to avoid 
investment in unnecessary 
capacity; responsive grid 
will improve national 
security 

Privacy concerns 

 
 
5. When coal is used to generate electricity, it must go through several phases: 
chemical to thermal to kinetic to electric energy. If we add up all the efficiencies and 
subtract as well the energy needed to extract and transport the coal, what percentage 
of energy from the ground reaches your toaster? 

 
A. 90% 
B. 50% 
C. 33% 
D. 26% 

 
 

6. Which of the following are correct? 
 
A. NRC is the acronym for “Nuclear Regulatory Commission.” 
B. In the U.S., three calories of fossil fuel energy are used to produce one 
calorie of food. 
C. Electricity generation from wind exceeds nameplate capacity because the 
wind does not blow all the time.  
D. Answers A and B. 
E. Answers B and C. 
F. All of the above. 
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7. In the context of burning coal for electricity, “externality” means: 
 

 All of costs associated with an activity that are not directly included in its 

prices; e.g., environmental consequence not accounted for such as health 

impacts, air and water pollution, CO2 emissions, potential effects from coal fly 

ash or other materials from its burning, the costs of subsidies to mining and 

utility companies. 
 

8. Fill in one example for each of the spectrum of strategies for promoting solar 
access:  

 

Full protection Middle ground Cheerleading 

New Mexico’s first-in-
time-first-in-right statute; 
Solar zoning that 
guarantees full solar access 
for defined periods or 
spaces;  

Iowa’s solar access 
easement statute that forces 
a neighbor to grant an 
easement for compensation 
fixed by t the court or a 
board if negotiations 
between the neighbor and 
solar host fail to result in a 
contract. 

State statutes allowing solar 
leases or easements-creates 
a legal framework, but does 
little to actually promote 
solar development (in fact 
some solar easement 
statutes eliminate the 
common law right to sue for 
a constiptive easement) 

 
 

9.  Which of the following are true for solar? 
 
A. In the express easement context, the northside dominant landowner has the 
best bargaining position. 
B.  Some states have statutes that prohibit the enforcement of covenants that 
unreasonably restrict or increase the cost of a solar system. 
C. Iowa’s solar easement statute allows a local regulatory board to set 
compensation and impose a solar easement without the servient landowner’s 
consent. 
D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 
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10.  In the context of solar access rights, private nuisance: 
 
A. Is not very effective because it often costs more to bring a lawsuit than the 
solar panel installation is worth. 
B. Is actionable under Prah partially because the majority believed that 
“access to sunlight [had] taken on a new significance …not for aesthetic reasons 
or as a source of illumination, but as a source of [electric] energy.” 
C. Requires a case by case determination of reasonableness where the gravity 
of the harm to the plaintiff must be weighed against the utility of the 
defendant’s conduct. 
D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 
11. Assume you are the surface owner of land and have signed leases with both an 
oil and gas operator and a wind developer. List one argument you can make to each 
side to help negotiate an accommodation agreement between the two sides. 

 

Argument to oil & gas operator 
 
Co-development should allow for 
cost-sharing on the development of 
the infrastructure (roads, facilities, 
etc.) 
 
You’ve got limited rights to surface, 
only what you need to develop your 
mineral rights; we’ll site the turbines 
in a place that doesn’t interfere with 
your operations. 
 

Argument to wind energy developer 
 
The common law will probably favor 
the O&G lease, so it is risky to 
attempt a legal showdown given the 
treatment of traditional mineral rights. 
 
If you erect turbines, you may be able 
to get some protection under the 
accommodation doctrine. We may 
negotiate with the O&G operator to 
encourage slant drilling if need be. 
 

 
 

12. Which of the following are NOT true about wind power? 
 
A. Severance of wind from the surface estate can make cooperation between 
the parties who are most involved more difficult because the surface owner, 
who is most impacted, may receive no royalty or other benefit from 
development. 
B. Wind power is one of the worst resources in an arid climate because it 

uses water for cooling or for generating steam to turn the turbine. 
C. The common law of property allows wind severance. 
D. Answers A &B. 
E. Answers B & C. 
F. All of the above. 
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13. A nuisance claim: 
 
A. Is a contract action. 
B. Cannot be maintained if the use on the land is lawful. 
C. Can never be based on aesthetic injury. 
D. Answers A & B. 
E. Answers B & C. 
F. None of the above. 

 
 

14. Insert one word to complete the following sentence: 
 
“Because of the phenomena of _waking_, which causes interference from one 
wind turbine to another in its ‘shadow,’ unitization or pooling might be a good 
idea in the wind context.”  
 

15.  The 1714 Mill Act eliminated which of the following remedies previously 
available to affected upstream property owners under the common law: 
 

A. The right to stop construction of a dam by injunction. 
B. The right to tear down a dam through abatement. 
C. The right to recover any damages for flooding of upstream property. 
D. Answers A & B. 
E. Answers B & C. 
F. None of the above. 

 
 

16. List two ways to address decommissioning costs for dams or other renewable 
energy plants: 
 

Government-issued decommissioning 
bond up front 

Developer sets aside 
decommissioning fee/ fund perhaps 
funded through end-user fees 
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17. The power to control the damming of waterways has see-sawed between state 
governments, tribes, and different agencies within the federal government. Which of 
the following are NOT true? 
 

A. It is unlawful to operate any private dam or reservoir for generating 
electricity without a license from FERC. 

B. Under sections 18 and 4(e) of the FPA, state authorities and federal 
agencies (such as Fish and Wildlife Service) could hold up the relicensing 
process by placing restrictions and conditions on dams that FERC had no 
authority to alter. 

C. The 2005 EPAct established an interim process to allow more input 

from affected groups and to allow the imposition of more protective 

conditions for the environment.  
D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 

18.  Which of the following are true? 
 

A. If the U.S. could produce a billion tons of biomass for fuel, this would 
be enough to replace our current petroleum consumption. 

B. Although the benefits of converting waste to energy are not yet factors 
in biomass efficiency equations, the U.S. government has begun to 
recognize the potential for positive synergies between waste and energy 
development through initiatives such as the RE-Powering America’s 
Land Initiative. 

C. Biomass is a renewable energy source, but arguably not “green” because 
of smog, air pollution, and releases of carbon associated with burning. 

D.  Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 

19. Which of the following is NOT one of the meta-standard principles included in 
the EU’s Renewable Energy Directive and Fuel Quality Directive? 

 
A. Carbon reduction 
B. Biodiversity 
C. Cost reduction 
D. Conservation 
E. Prevention of soil, water, and air pollution 
F. Social considerations such as labor and land rights. 
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20. Which of the following are true about new geothermal resource development on 
federal lands? 
 

A. The developer must obtain a lease from the U.S. government. 
B. The word “minerals” in Stockraising Homestead Act patents from the 

U.S. government includes a reservation for geothermal resources. 
C. The right to develop the heat resource in geothermal areas includes a 

right to use the water that is the transport medium for the heat. 
D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
 

21. List three types of geothermal systems and one legal issue related to the 
development of each type: 

 

Geothermal System Legal issue 

Hot dry rock Injection of fluids (like fracking) may 
induce seismicity and potential for 
tort actions if earthquakes occur 

Low temperature Potential conflict with local 
indigenous peoples if site is sacred 

Binary Issues concerning transport medium; 
if one is trying to extract thermal 
energy from an oil brines, mineral 
rights disputes could arise 

 
 

22. Which of the following is NOT a concern in the development of electricity from 
steam or vapor dominated geothermal resources? 
 

A. Induced seismicity. 
B. Conflict with cultural resources. 
C. Thermophile extinction. 
D. Human waste from cleaning pools. 
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23. Which of the following are true? 
 

A. In some states, such as Utah, the definition of geothermal resources 
expressly excludes any ownership right to subsurface waters 
associated with the heat. 

B. Geothermal waters are distinguishable from groundwater because 
they are depletable and contain toxic minerals that make them unfit 
for surface use without impractically expensive treatment costs. 

C. In some states, geothermal development involves regulation by 
multiple agencies involved in water quality monitoring, oil and gas 
development, and toxic substance control. 

D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
24. Which is NOT true of Smart Grid? 
 

A. Smart grid enables expansion of centralized, in contrast to 

distributed, generation. 
B. Privacy concerns should be proactively addressed to avoid a 

salient invasion that could create significant opposition to smart 
grid deployment efforts. 

C. Smart grid should be able to help “shave the peak” of electricity 
demand with real-time grid response. 

D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 

 
20. Which are true of energy efficiency? 
 

A. “Virtual power plant” means a game developed by Chevron to 
simulate energy power plant scenarios. 

B. At a price of less than 2 cents per kWh, energy efficiency is 

the cheapest energy option. 
C. The model energy code proposed by Columbia University 

focuses only on energy efficiency. 
D. Answers A & B. 
E. Answers B & C. 
F. All of the above. 
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