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THE LAWYER WHO BUILT TITLETOWN:
GERALD CLIFFORD AND THE GREEN BAY PACKERS
By: Maureen B. Collins1
DEDICATION
This article is dedicated to the memory of my grandfather, Gerald
Clifford. Although I never had the opportunity to know him, his legacy looms
large Economic
in my life. In soImpact
many ways,of
he New
influenced
my decision and
to become
a lawyer,on
The
Stadiums
Arenas
and a lifelong Packers fan. In telling his story, I hope that my children will better
understand that not all heroes wear Cities
capes and throw thunderbolts. Some wear
fedoras and rumpled suits, have an encyclopedic knowledge of the rules of
evidence, and a keen understanding of the human spirit.
INTRODUCTION

Garrett Johnson

Why would thirty thousand people2 clamor to buy stock with the full knowledge that
there is not now and never will be the opportunity for financial gain? Why do otherwise sane
adults gather in frigid conditions wearing blocks of plastic cheese on their heads? 3 Why does a
UHODWLYHO\VPDOOWRZQLQQRUWKHDVWHUQ:LVFRQVLQEHDUWKHQDPH³7LWOHWRZQ´4 in reference to the
many national titles its National Football League team has won? The answer to all three
1

Maureen Collins is an associate professor of law at The John Marshall Law School. She extends her gratitude to
Michael Eisnach for his inestimable research assistance, and to the law school for its support of her scholarly
endeavors. She also wishes to thank her mother, Patricia Clifford Collins and her aunt, Colleen Clifford Barnett,
daughters of Gerald Clifford, and her cousin, Andrew Barnett, for their assistance with this article. In addition, I am
grateful to Professors Arthur Acevedo, Robert Gerber, Sandy Olken and Julie Spanbauer for their guidance and
comments.
2
THE GREEN BAY PACKERS STOCK OFFERING, http://www.packersowner.com, last visited Mar. 25, 2013. The
Green Bay Packers offered its fifth ever sale of stock in late 2011. Id. The organization offered and sold 250,000
new shares of stock. Id. The shares were priced at $250 each. Id. As a result of this most recent stock sale, the
author is a current shareholder.
3
THE PACKER¶S PRO SHOP, The Official Cheesehead Novelty Hat, http://www.packersproshop.com/Green-BayPackers-Hats/Novelty-Hats/AuthenticCheesehead/sku_0903090001/f__listing__hats_novelty_hats__1_relevance_1/0e494c4ad4ed014f/, last visited Mar.
25, 2013.
4
THE GREEN BAY PACKERS, History, Super Bowls and Championships, http://www.packers.com/history/superbowls-and-championships.html, last visited Mar. 25, 2013. The organization has won more national titles than any
other team in the NFL ± 13. Id. Five of those national titles represent Super Bowl victories, including Super Bowl I
in 1967, II in 1968, XXXI in 1997, XXXII in 1998 and XLV in 2011. Id.
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questions is the same: The Green Bay Packers. But perhaps the lesser known answer to those
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Rogers.10 But the living legend of the NFL team that is owned by the people of the city in which

expire, players are free to go to whatever team offers them the most money. Long

LW SOD\V VWDUWHG LQ D ODZ\HU¶V RIILFH LQ WKH %HOOLQ %XLOGLQJ11 on Washington Street. Under the

gone are the days of a player staying with one team his entire career, a la Cal

articles of incorporation, the team is owned by its shareholders, none of whom can own more

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

than a small portion of the shares in the corporation.12 The stock is not publicly traded, there is

owners are constantly looking for new revenue streams that will increase their
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THE CITY OF GREEN BAY, WISCONSIN, Media Facts, www.greenbay.com/media/facts, last visited Mar. 25, 2013.
Green Bay is located in northeastern Wisconsin. Id. It has a population of approximately 100,000 people, making it
thepopulation
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THE GREEN BAY PACKERS, History,
All-Time Roster, http://nfl.packers.com/history/all_time_roster/players/
2
But can these promises be fulfilled? Do these newly
substantially increase.ODVWYLVLWHG0DU&XUO\/DPEHDXFRDFKHGWKH3DFNHUVIURPWR
VHDUFKFRDFKHVIRU³/DPEHDX´
1950. Id.
7
Id. VHDUFKFRDFKHVIRU³/RPEDUGL´ 9LQFH/RPEDUGLFRDFKHGWKH3DFNHUVIURPWRId.
8 constructed stadiums and arenas really have a positive economic impact on the
Id. VHDUFKSOD\HUVIRU³6WDUU´ %DUW6WDUUZDVD3DFNHUVTXDUWHUEDFNIURPWRId.
9
Id. VHDUFKSOD\HUVIRU³)DYUH´ %UHWW)DYUHZDVD3DFNHUVTXDUWHUEDFNIURPWRId.
10
Id.
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³SHUIHFW´ Id.
11
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andTRAIL
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claim?
And most importantly, how do cities
Tlike
HE PACKERS
HERITAGE
, Trail Sites,
http://www.packersheritagetrail.com/TrailSites.aspx,
last visited Mar.
25, 2013.
12
THE GREEN BAY PACKERS, Community, Shareholders, http://www.packers.com/community/shareholders.html,
actually attain the ³7RSURWHFWDJDLQVWVRPHRQHWDNLQJFRQWURORI
land where stadiums are built?
ODVWYLVLWHG0DU
the team, the articles of incorporation
SURKLELWDQ\SHUVRQIURPRZQLQJPRUHWKDQVKDUHV´ Id.
13
THE GREEN BAY PACKERS, Packers Stock Sale to Begin December 6, http://www.packers.com/news-andevents/article-1/Packers-Stock-Sale-to-Begin-December-6/2e8bc358-31bb-4acf-8ce7-c97c9f260af1, last visited
0DU³$Q\RQHFRQVLGHULQJWKHSXUFKDVHRI3DFNHUVVWRFNVKRXOGQRWSXUFKDVHWKHVWRFNWRPDNHDSURILWRU
to receive a dividend or tax deduction or any other economic benefit. . . The Packers will have no obligation to repay
WKHDPRXQWDEX\HUSD\VWRSXUFKDVH3DFNHUVVWRFN´,G
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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Law and legend are surprisingly entwined in the early history of the Green Bay Packers.
Several of its most famous early players were lawyers.14 A number of the defining events in its
early history read like exam questions from a Torts or Contract Law course. 15 And Attorney
Gerald Clifford played an essential role in guiding the team through its entry into the National
Football League and assuring its place in football history.
In facW&OLIIRUGPD\ZHOOKDYHEHHQWKHILUVW³VSRUWVODZ´DWWRUQH\$VUHPDUNHGDWKLV

The Economic Impact of New Stadiums and Arenas on
Cities

induction into the Packers Hall of Fame, "Clifford is the reason that the Packers are in Green Bay
and that Green Bay is in the NFL."16 His contributions to the Green Bay Packers were the result
of his legal training, his loyalty to the team and to the town. He acted as the team attorney
during the crucial years of the team's development, and is responsible for the unique articles of

Garrett Johnson

incorporation that have kept the team in Green Bay contrary to the financial logic of professional
football. He tirelessly promoted the team throughout Wisconsin and Michigan in an effort to
create a fan base for the team in its early years. He served on its Board of Directors for decades.
He used his position on the Board to protect the Packers stock from privatization and emerged
successful in a battle with beloved coach Curly Lambeau, keeping the team from moving to a
warmer and more lucrative climate.

14

DENIS J. GULLIKSON & CARL HANSON, BEFORE THEY WERE THE PACKERS: GREEN BAY¶S TOWN TEAM DAYS 17
(Trails Books 2004) (listing T.P. Silverwood, an attorney, as a player for the team that would go on to become the
3DFNHUVLQWKH¶V Id.; LaVerne (Lavvie) Dilweg played in the late 1920s and early 1930s. Id. He later
EHFDPHDFRQJUHVVPDQDQG&OLIIRUG¶VODZSDUWQHUJOHN MAXYMUK, PACKERS BY THE NUMBERS: JERSEY NUMBERS
AND THE PLAYERS WHO WORE THEM  0F1DXJKWRQ *XQQ 'LOZHJVLJQHGWKH3DFNHUV¶$UWLFOHVRI
Incorporation created in 1935 as a witness. Id. He was inducted into the Packers Hall of Fame in 1970. T HE GREEN
BAY PACKERS HALL OF FAME, Hall of Famers, LaVern Dilweg, http://packershalloffame.com/players/laverndilweg/, last visited Mar. 25, 2013. See also ERIC GOSKA, GREEN BAY PACKERS: A MEASURE OF GREATNESS 345
.UDXVH3XEOLFDWLRQVGHG  QRWLQJ&OXDGH7DXJKHU¶VSOD\LQJVWDWLVWLFVIRU2). Taugher was Gerald
&OLIIRUG¶VEURWKHU-in-law.
15
The unique articles of incorporation; the Willard Bent trial and the safe place statute.
16
Transcript of Hall of Fame Induction Speech for Gerald Clifford, 1991, (unpublished).
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This article examines the historical origins of the corporate structure of the Green Bay
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for-profit stock ownership model could play a part in community development.
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Wisconsin on the shores of Lake Michigan, it was settled by French, German, Irish, Dutch,
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Czech and Polish immigrants.19 By the turn of the century, the paper mills began to open.

population that new jobs will be created and the aggregate income of the city will

Within years, Green Bay became widely known for those mills as well as the meat packing

substantially increase.2 But can these promises be fulfilled? Do these newly

industry that lent the team its name.

constructed stadiums and arenas really have a positive economic impact on the

Now, Green Bay is Wisconsin's third largest city, behind Milwaukee and Madison.20

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

Like the rest of the Midwestern manufacturing belt, today's Green Bay has been hard hit by the

like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
17

GREATER GREEN BAY CONVENTION AND VISITORS BUREAU, Media Facts, http://www.greenbay.com/media/facts/,
last visited Mar. 25, 2013.
18
THE GREEN BAY PACKERS, Community, The City of Green Bay, http://www.packers.com/community/city-ofgreen-bay.html, last visited Mar. 25, 2013.
19
Id.
20
Id.
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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recession. The paper mills closed years ago, and downtown store fronts sit empty. In many
ways, the Packers are now Green Bay's most well-known industry.
With a population of 100,000, Green Bay is by far the smallest market in professional
sports. But despite its small market, Packers games have been sold out for decades. The stadium
can seat roughly 70% of the city's population.21 The waiting list for season tickets is estimated to
be forty years.22 ,WKDVEHHQVDLGWKDW*UHHQ%D\H[LVWVLQD³WLPHZDUS7KHWHDPWKHSOD\HUV

The Economic Impact of New Stadiums and Arenas on
Cities

the stadium and the fans existing as part of one tight-knit community is a phenomenon that
harkens back to the earliest days of professional sports, before TV and licensing agreements, free
DJHQWVDQGVDODU\FDSV,W¶VDMRXUQH\EDFNWRDWLPHZKHQWKHORFDOIRRWEDOOWHDPFRQVLVWHGRID
bunch of guys with day jobs and a love or the game who enjoyed getting muddy and bloody on

Garrett Johnson

fall weekeQGV´23 Green Bay is football, and football is Green Bay.
The Origins of the Team: From Town Team to the NFL
Games bearing some resemblance to football as we know it began to be played between
HDVW FRDVW FROOHJHV LQ WKH ODWH ¶V DQG HDUO\ ¶V 24

The JDPH¶V SRSXODULW\ VSUHDG

particularly among Ivy League colleges, although there are reports that the game had made its

21
See id. The population of Green Bay is 102,726. Id.; THE GREEN BAY PACKERS, Lambeau Field, Stadium
History, Hallowed Ground, http://www.packers.com/lambeau-field/stadium-info/history/index.html, last visited
Mar. 25, 2013. The seating capacity of Lambeau field is 73,142. Id.
22
Josh Sanburn, The Green and Gold, :DLWLQJDQG:DLWLQJDQG:DLWLQJ«, TIME MAGAZINE.COM, Feb. 4, 2011,
http://www.time.com/time/specials/packages/article/0,28804,2046390_2046393_2046415,00.html, last visited Mar.
25, 2013.
23
DON GULBRANDSEN, GREEN BAY PACKERS: THE COMPLETE ILLUSTRATED HISTORY 11 (Compendium Publishing
2007)
This is how the Packers started out, just like every other team in what became the National
Football League. But for some reason, while all those other teams morphed into privately owned
franchises (and toys for rich boys), Green Bay managed to keep its football team in the hands of
its citizens-and the story of how that transpired is one of the most fascinating in pro sports.
Id.
24
See THE PRO FOOTBALL HALL OF FAME, Football History,
http://www.profootballhof.com/history/general/chronology/1869-1939.aspx, last visited Mar. 25, 2013. Most
recognize the 1869 game between Rutgers and Princeton using a round ball as the first American football game. Id.
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shape.27 The creation of the NCAA began the modernization of the sport that would eventually

expire, players are free to go to whatever team offers them the most money. Long

lead to its professionalization28.

gone are the days of a player staying with one team his entire career, a la Cal
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National Football League. The Green Bay Sunday Gazette UHSRUWHG WKH WRZQ¶V ILUVW IRRWEDOO
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population that new jobs will be created and the aggregate income of the city will
2

25 substantially increase.
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Do these newly
See id. See also THE BENTLEY HBut
ISTORICAL
LIBRARY
, Universitybe
of Michigan
Athletics,
http://bentley.umich.edu/athdept/football/fbteam/1879fbt.htm, last visited Mar. 25, 2013. On May 30, 1879, The
University of Michigan played a Racine, Wisconsin team. Id. With 500 people in attendance, the University of
constructed stadiums and arenas really have a positive economic impact on the
Michigan prevailed. Id.; GULLIKSON & HANSON, supra note 14, at 7. Lawrence University in Appleton, Wisconsin
is reputed to have been playing football as early as 1882. Id.; OLIVER KUECHLE & JIM MOTT, ON WISCONSIN:
BADGER
FOOTBALL
(Strode
Publishers
1977).help
Badger
football at and
the University
of Wisconsin
is reported
to have
cities?
Do new
stadiums
really
revitalize
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downtown
areas
begun as early as 1883. Id.
26
See John J. Miller, How Teddy Roosevelt Saved Football, THE WALL ST. J., Apr. 21, 2011,
like politicians and lawmakers claim? And most importantly, how
cities
http://online.wsj.com/article/SB10001424052748703712504576242431663682162.html,
lastdo
visited
Mar. 25, 2013.
27
Id. Most importantly, with regard to player safety, was legalizing the forward pass. Id. ³8SWRWKDWSRLQW
TXDUWHUEDFNVFRXOGQ WWRVVWKHEDOOGRZQILHOG´Id.
28 actually attain the land where stadiums are built?
See THE PRO FOOTBALL HALL OF FAME, History: Birth Of Pro Football,
http://www.profootballhof.com/history/general/birth.aspx, last visited Mar. 25, 2013. On November 12, 1892, the
Allegheny Athletic Association team defeated the team from the Pittsburgh Athletic Club. Id. One of the players,
William (Pudge) Heffelfinger, was paid $500 to participate in the game ± removing it from the ranks of amateur
competition. Id.
29
See GULLIKSON & HANSON, supra note 14, at 5.
30
Id.
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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like the Skidoos, the Flivvers, the Staleys, 31 the Speed Boys and the Fairies.32 7KHWHDPV¶DELOLW\
to play each other was enabled by the railway system, particularly the Chicago Northwestern
Railway.33 Gate take was minimal; players may have been paid by passing the hat, or from the
proceeds of a bake sale or a community dance. 34 The town teams began to fade away as the idea
of professional football teams began to take shape.
Enter (DUO³&XUO\´/DPEHDX
The Economic Impact
of New Stadiums and Arenas on
Cities

Garrett Johnson
35

(DUO ³&XUO\´ /DPEHDX WKH VRQ RI %HOJLDQ DQG )UHQFK LPPLJUDQWV JUHZ XS SOD\LQJ
football.36 The star player at Green Bay East High School attended the University of Wisconsin
as a freshman.37 As per UW athletic rules, though, Lambeau was not permitted to play varsity
football.38 That year, freshman football was cancelled as the result of an insufficient number of
participants. So in the fall of 1918, Curly Lambeau left Wisconsin to work with famed coach
Knute Rockne at Notre Dame.39 /DPEHDX¶V WLPH WKHUH ZRXOG EH VKRUW  (DUO\ LQ KLV VHFRQG

31

See THE CHICAGO BEARS, Tradition, History by Decade, 1920s, http://www.chicagobears.com/tradition/historyby-decades/highlights-1920s.html, last visited Mar. 25, 2013. Id. /DWHUWREHNQRZQDVWKH3DFNHUV¶QHPHVLVWKH
Chicago Bears. Id.
32
See GULLIKSON & HANSON, supra note 14.
33
Id.
34
Id. at 149.
35
MILWAUKEE J.
36
DAVID ZIMMERMAN, LAMBEAU: THE MAN BEHIND THE MYSTIQUE 31±33 (Eagle Books 2003).
37
GULLIKSON & HANSON, supra note 14, at 37±39.
38
Id.
39
Id.
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semester, he was diagnosed with an acute case of tonsillitis.40 He was sent home to Green Bay
forEHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
treatment and recovery. By the time he was well, it was too late to resume his course work at
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expire, players are free to go to whatever team offers them the most money. Long
gone are the days of a player0HHW*HRUJH³&DO´&DOKRXQ
staying with one team his entire career, a la Cal

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
owners are constantly looking for new revenue streams that will increase their
bottom line. This paper will examine one of these methods- new stadium
construction. Owners, and politicians alike, promise the citizenry that these new
44

multi-million dollar facilities will have a huge economic impact on the city
In 1919, George Calhoun was the sports editor for the Green Bay Press Gazette. A long-
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two men had common friends and interests. After a chance meeting, Calhoun and Lambeau
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Id. at 13. He was earning the princely sum of $250 per month. Id.
44
MILWAUKEE J.
45 actually attain the land where stadiums are built?
TORINUS, supra note 40, at 21. Calhoun had himself been a collegiate athlete. Id. Juvenile arthritis had severely
impacted the use of his hands, arms and legs. Id. He is often described as the quintessential sportswriter: gruff,
cigar-chomping and a heart of gold. His former assistant at the Green Bay Press Gazette, John Torinus, says this
DERXW&DOKRXQ³&DOKRXQ¶VJUXIIH[WHULRUZDVDQDWWHPSWRQKLVSDUWWRNHHSSHRSOHIURPIHHOLQJVRUU\IURPKLP+H
adopted an outer crust of terrible temper to protect what on the outside was a very warm and emotional person. He
spoke in streams of profanity, chewed and ate cigars instead of smoking them, and spit the juice into a brass spittoon
DOZD\VKDQG\WRKLVGHVN´Id.
at 21.
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editor to run an advertisement in the Press Gazette to recruit players, and to provide coverage for
WKH WHDP¶V JDPHV46
Company.47

Lambeau sought sponsorship from his employer, the Indian Packing

He asked the company for $500, the cost of uniforms 48, and the use of the

FRPSDQ\¶VDWKOHWLFILHOd.49 /DPEHDX¶VFKRLFHRIVSRQVRUVZRXOGJLYHWKHWHDPRQHRIWKHPRVW
curious and the most enduring names in professional sports.50

Lambeau and a group of

prospective players gathered with Calhoun in the editorial offices of the Press Gazette. Lambeau

The Economic Impact of New Stadiums and Arenas on
Cities

would coach the team and Calhoun would serve as its publicity director: the Green Bay
professional football team was born.

The Acme Packers and the APFA
The Green Bay team played for several seasons, with more success on the field than at

Garrett Johnson

the bank. In 1921, the Clair brothers, owners of the Acme Packing Company and successor to
the Indian Packing Company,51 provided the funding for the team to be the first to purchase a
franchise52 in the newly-formed American Professional Football Association, precursor to the

46

GULBRANDSEN, supra note 23, at 15.
Id.
CHUCK CARLSON, GREEN BAY PACKERS: YESTERDAY & TODAY 11 (West Side Publishing 2009). The team
uniforms were originally blue and gold, a tribute to Notre Dame. Id.
49
ARCH WARD, THE GREEN BAY PACKERS 40 (Van Rees Press 1946). Legendary sportswriter Arch Ward describes
the exchange with Indian Packing Company official Frank Peck like this:
47
48

³<HVZKDWLVLW&XUO\"´LQTXLUHGWKHSDFNLQJFRPSDQ\H[HFXWLYH
³0U3HFNWKHUHLVDSODFHIRUDIRRWEDOOWHDPLQ*UHHQ%D\´/DPEHDXUHSOLHG³$QG,WKLQN,FDQURXQGLW
XS:H¶OOQHHGXQLIRUPVWRVWDUWZLWK,¶OOJHWWKHSOD\HUVDQGPDNHXSWKH VFKHGXOH:HZRQ¶WKDYHWR
worry about that. There are enough towns around here to choose up sides with. It would be a great thing
IRU*UHHQ%D\DQGIRUWKHFRPSDQ\:LOO\RXEDFNXV"´
3HFNUHDOL]HGWKDWKLVHPSOR\HHZDVVHULRXVDQGLWGLGQ¶WWDNHKLm long to make a decision, either.
³2.&XUO\´KHVDLG³ZH¶OOVXSSRUW\RXXSWRIRUXQLIRUPV)URPWKHUHRQLW¶V\RXUV´

Id.
50
LARRY D. NAMES, THE HISTORY OF THE GREEN BAY PACKERS, BOOK ONE: THE LAMBEAU YEARS 81 (Angel Press
of Wisconsin 1987). CuUO\/DPEHDXGLGQ¶WIDYRUWKH3DFNHUVQDPHId. (DUO\QLFNQDPHVLQFOXGHGWKH³WKH%D\V´
DQG³WKH%D\%OXHV´Id.
51
See THE GREEN BAY PACKERS, History, Chronology, http://www.packers.com/history/chronology.html, last
visited Mar. 25, 2013.
52
Id.
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NFL.53 7KH WRZQ SXW XS WKH PRQH\ IRU PDWHULDOV IRU /DPEHDX¶V IDWKHU WR EXLOG a 2,000 seat
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Football League. In its first stock offering, the Green Bay Football Club came up with $1000 for

owners are constantly looking for new revenue streams that will increase their

the league deposit by selling stock, putting up 80 shares at $100 each.57 But stock sales and gate

bottom line. This paper will examine one of these methods- new stadium
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construction. Owners, and politicians alike, promise the citizenry that these new
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multi-million dollar facilities will have a huge economic impact on the city

was over $5,000 in debt in 1922. The team was required to meet guarantees for opposing teams
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WILLIAM POVLETICH, GREEN BAY PACKERS: TRIALS, TRIUMPHS AND TRADITION 22 (Wisconsin Historical Society
Press, 2012). Restoring the Packer franchise was a lengthy and inexplicably complicated process. Id. There are
some who speculate that George Halas played a hand in drawing out the length of time it took for the franchise to be
restored (while his Staleys franchise was promptly restored) so that he would have an advantage in recruiting players
for the upcoming season. Id.
57
N1 AMES, supra note 50, at 79.
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gate and the game. Watching the dismal weather, Lambeau and Calhoun conferred with League
president Joe Carr and decided to proceed with the game, confident that the weather insurance
would cover the loss in ticket sales. Although 1,500 fans turned out to see the game despite the
inclement weather, the news was not as good when the Green Bay management turned in its
insurance claim. When measured by the rain gauge at the official government weather station,
the rainfall was three one-hundreds of an inch shy of the requirement to collect on the policy.

The Economic Impact of New Stadiums and Arenas on
The finances were bleaker than the weather: it looked as if the club would have no choice
Cities

EXW WR IROG  %DQNUXSWF\ DQG ORVV RI WKH RUJDQL]DWLRQ¶V JUHDWHVW DVVHW ± its franchise ± was
imminent. Calhoun wrote a letter to the public, published in the Press-Gazette, detailing the
WHDP¶VGLUHILQDQFLDOVWUDLWV58. But it was Nate Abrams59DSHUVRQDOIULHQGRI/DPEHDX¶VQRWWKH

Garrett Johnson

public, who enabled the team to finish out the season.

Nate Abrams was a childhood friend of Curly Lambeau. He had played football with and
against Lambeau as a young man.60 He organized the Green Bay Whales, a town team, while
Lambeau was away at college. George Calhoun of the Press-Gazette was the Whales' team
manager.61 It was Abrams who helped Lambeau land the job at the Indian Packing Company.62
Abrams is one of the signatories on the original articles of incorporation for the 1921 Green Bay
)RRWEDOO&OXE,QF<HW$EUDPV¶QDPHLVEDUHO\PHQWLRQHGLQPRVWDFFRXQWVRI3DFNHUVKLVWRU\
nor is there any suggestion that he ever claimed title to the franchise despite the fact that he
appears to have provided the funds necessary to keep it from being surrendered. There are some
58

Id. at 85±6.
See id. at 86. $EUDPVLVVDLGWRKDYHVHHQWKHOHWWHUDQGORDQHGRUJLYHQ/DPEHDXWRUHOLHYHWKHWHDP¶V
immediate financial crisis. Id. Names reports that, at that time, Lambeau turned the franchise over to Abrams. Id.
There is no official documentation of a transfer of the franchise from the corporation to Abrams or back from
Abrams. Id.
60
Id. at 33±35.
61
Id. at 33±45.
62
Id. at 33±35.
59
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who say that he stepped back and let his friend Curly take all the glory. 63 Others suggest that
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Turnbull for his advice on keeping the struggling team afloat. Turnbull and NFL president Joe

expire, players are free to go to whatever team offers them the most money. Long
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gone are the days of a player staying with one team his entire career, a la Cal

prices, the small stadium, and the relatively small size of the market overall. Turnbull contacted

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

several prominent businessmen (later to be known as the Hungry Five) for help in raising the

owners are constantly looking for new revenue streams that will increase their

money to keep the team alive. Gerald Clifford was one of those men.

bottom line. This paper will examine one of these methods- new stadium
The Hungry Five

construction. Owners, and politicians alike, promise the citizenry that these new
multi-million dollar facilities will have a huge economic impact on the city
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly
65

constructed stadiums and arenas really have a positive economic impact on the
Oliver Kuechle, a spoUWVZULWHUIRUWKH0LOZDXNHH-RXUQDOFRLQHGWKHQDPH³+XQJU\)LYH

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

after a popular radio program of the late Twenties.66 The Hungry Five name was considered a

like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
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Id. at 86±87.
Id. at 94.
65
TORINUS, supra note 40, at 47. Left to right: A.B. Turnbull, Curly Lambeau, Emil Fischer, Bert Bell and Gerry
Clifford. Id. 7KUHHRIWKH³+XQJU\)LYH´Id.
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UHIHUHQFH WR WKH JHQWOHPHQ¶V FRQVWDQW EHJJLQJ IRU IXQGV WR NHHS WKH WHDP DIORDW 67 Kuechle
ZRXOG VD\ ODWHU ³,I LW LV WUXH WKDW WKHUH ZRXOG EH QR *UHHQ %D\ 3DFNHUV WRGD\ H[FHSW IRU
Lambeau and his idea of a hometown football team, it is also true that there would be no Green
%D\3DFNHUVH[FHSWIRUWKHµ+XQJU\)LYH¶7KH\ZHUHWKHPHQZKRIRUPHd the corporation that
saved the Packers in 1923. They were the counselors in moments of crisis later. They were the
men who dominated the Executive Committee and who unobtrusively filled the most important

The Economic Impact of New Stadiums and Arenas on
Cities

FRUSRUDWHRIILFHV´68 The group that, with Lambeau, would comprise the Hungry Five, met for
OXQFKDVWKH\RIWHQGLGLQWKH%HDXPRQW+RWHO¶V$WWLF5RRPRQWKH0RQGD\DIWHU7KDQNVJLYLQJ
in 1923. Turnbull was joined by his three friends, Leland H. Joannes, Dr. W. Webber Kelly, and
Gerald F. Clifford.69

Garrett Johnson
A. Andrew Turnbull
Andrew Turnbull was born in London, Ontario, moved to Detroit at a young age, and
began his newspaper career at the Detroit News.70 He worked at a number of newspapers
throughout the Midwest before coming to the Green Bay Press Gazette in 1915.71 He eventually
VHUYHGDVWKHSDSHU¶V%XVLQHVV0DQDJHU72 +HZDVWKH*UHHQ%D\3DFNHUV&RUS¶ILUVWSUHVLGHQW
serving in the position until 1927.73 He was on the Board of Directors and the Executive

67

Id.
MILWAUKEE J., June 7, 1965.
See NAMES, supra note 50, at 99±100.
70
See WARD, supra note 49, at 57.
71
Id.
72
A Moment of Truth, The Green Bay Press Gazette,
http://www.greenbaypressgazette.com/ic/legacy/history/pressgazette/andthepackers3.shtml, last visted Mar. 25,
2013.
73
THE GREEN BAY PACKERS HALL OF FAME, ANDREW TURNBULL,
http://packershalloffame.com/players/contributor-andrew-turnbull/, last visited Mar. 25, 2013.
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Committee until 1949.74 His financial expertise and unflagging enthusiasm for the Packers led
theEHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
fledgling team through many a crisis and resulted in the formation of the Hungry Five.
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franchise,78 Joannes made a personal loan to help the team avoid the crisis, and was instrumental
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Health, a visiting regent to the University of Wisconsin and served as a consulting psychiatrist to

population that new jobs will be created and the aggregate income of the city will

the Veterans Administration.80 Dr. Kelly served as the team physician from its earliest years

substantially increase.2 But can these promises be fulfilled? Do these newly
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THE GREEN BAY PACKERS HALL OF FAME, LEE JOANNES, http://packershalloffame.com/players/lee-joannes/, last
visited Mar. 25, 2013.
77
See WARD, supra note 49, at 60.
78
THE GREEN BAY PACKERS HALL OF FAME, LEE JOANNES, http://packershalloffame.com/players/lee-joannes/, last
visited Mar. 25, 2013.
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WARD, supra note 49, at 62.
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Id.
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Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
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1923 to 1952. Dr. Kelly was considered a surrogate father by many Packers players and is an
integral part of the most fascinating part of early Packers lore.
D. Gerald F. Clifford

The Economic Impact of New Stadiums and Arenas on
Cities
81

*HUDOG ³*HUU\´&OLIIRUG ZDV ERUQLQLQ &KLOWRQ:LVFRQVLQ +LV IDWKHU-HUHPLDK
Clifford, worked for the Chicago, Milwaukee & St. Paul Railroad. Clifford spent much of his

Garrett Johnson

childhood in the upper peninsula of Michigan near Escanaba and Iron Mountain.

After

graduating from high school, Clifford traveled to Europe on a cattle boat,82 spending eighteen
months traversing the continent and writing about his travels for the Escanaba paper. He
returned to attend the University of Michigan where he received his law degree83 from the U of
M in 1912.84 He began his practice in Green Bay, where his father had become a regional
superintendent for the railroad.
Clifford's practice included both civil and criminal cases. In his criminal practice, he
defended twenty-six murder cases, having no client convicted of the original charge. Clifford

81
THE GREEN BAY PACKERS HALL OF FAME, Gerald Francis Clifford, http://geraldclifford.packershalloffame.com,
last visited Mar. 25, 2013.
82
Email Interview with Patricia Clifford Collins, Daughter of Gerald Clifford, (February 10, 2013) in Evanston, Ill.
83
Id.
84
THE WISCONSIN HISTORICAL SOCIETY, Dictionary of Wisconsin History, Gerald Francis Clifford,
http://www.wisconsinhistory.org/dictionary/index.asp?action=view&term_id=2264&keyword=clifford, last visited
Mar. 25, 2013.
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appeared frequently before the Wisconsin Supreme Court.85 He was reputed to be a fierce cross-
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Active in politics throughout his life, Clifford was well known in Green Bay as a liberal

expire, players are free to go to whatever team offers them the most money. Long

Democrat and fervent supporter of Franklin D. Roosevelt. He was a delegate to all four national

gone are the days of a player staying with one team his entire career, a la Cal

conventions that nominated FDR and an outspoken advocate of the New Deal. He also served as

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

a member of the Wisconsin State Central Committee and frequently spoke at state conventions
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Personally, Clifford was well known as an avid hunter and gardener. 89 He was the
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
husband of Mae Heney, whose uncle, Michael Heney, built the Alaskan Railway system. 90 Like
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Mark Twain, he had the 2unusual opportunity to state that reports of his death were greatly
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Interview with Judge William Duffy (ret. federal judge) in Green Bay,WI. (Jan. 21, 2012).
87
Id.
88 actually attain the land where stadiums are built?
See THE WISCONSIN HISTORICAL SOCIETY, On This Day in Wisconsin History, May 19,
http://www.wisconsinhistory.org/thisday/index.asp?day=19&month=5, last visited Mar. 25, 2013. The Progressive
Party played a dominant role in state politics given that it was a third party. It was comprised of farm and labor
groups and represented what was then considered to be something of a "socialist" position. The party elected a
number of its candidates to prominent positions, including governors and senators.
89
GREEN BAY PRESS GAZETTE, Feb. 25,1952 at 1.
90
See
generally, EDWARD A. HERRON, ALASKA¶S RAILROAD BUILDER: MIKE HENEY, (Messner, 1960).
1
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exaggerated when, hospitalized for a weakened heart brought on by an extended case of the
hiccups, a local newspaper announced his death prematurely. 91
Clifford acted as legal counsel to the Green Bay Packers from the time he drafted its
articles of incorporation to his death in 1952. He served on the Board of Directors and was vice
president of the organization for many years. In a less formal capacity, he traveled throughout
Wisconsin and upper Michigan generating interest in the team and promoting ticket sales. 92 In

The Economic Impact of New Stadiums and Arenas on
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recognition of these efforts, he was elected to the Green Bay Packer Hall of Fame in 1991. 93
The Hungry Five Gets to Work

As its first order of business, the Hungry Five sought to reorganize the football club and
raise funds to pay off existing debts. The group arranged to address the capacity crowd of 400 94

Garrett Johnson

gathered at the Green Bay Elks Club on Cherry Street. The group, many of whom were
businessmen, had come to listen to the Dempsey/Firpo boxing match. The gathering presented
an opportunity to explain to the businessmen the civic advantages of keeping the team in Green
Bay.
The crowd was told that the newly formed The Green Bay Football Corporation would be
a not-for-profit organization.95 The shareholders would elect a Board of Directors consisting of
15 stockholders. The Board would choose an Executive Committee who would manage the
corporation and report to the Board of Directors. The Board of Directors would then report to
the shareholders at large. Officers would serve without compensation. There would be no
91

Telephone Interview with Patricia Clifford Collins, Daughter of Gerald Clifford, in Evanston, Ill. (Dec. 23, 2012).
POVLETICH, supra note 56, at 22³*HUDOG&OLIIRUGVHUYHGDVWKHWHDP VSULPDU\DPEDVVDGRUPHHWLQJwith
prominent business owners and fans throughout northeastern Wisconsin and Michigan's Upper Peninsula." Id.
93
THE GREEN BAY PACKERS HALL OF FAME, Gerald Francis Clifford, http://geraldclifford.packershalloffame.com,
last visited Mar. 25, 2013.
94
See WARD, supra note 49, at 58. But see, Names, supra note 50, 101, suggesting ulterior motives of the crowd.
95
Names, supra note 50, 101.
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³RZQHU´RIWKHWHDP)RRWEDOOGHFLVLRQVZLWKWKHH[FHSWLRQRIDSSURYDOIRUFRQWUDFWGHFLVLRQV

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
would
be left to Lambeau. In an effort to appeal to the many veterans in the crowd, the decision
increased, television contracts have soared to unprecedented levels and96dozens
of
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that
would
have even
greater
the road,
the franchise
were
to be sold,
those profits
new
stadiums
have
been impact
built. down
The advent
ofiffree
agency has
helped
propel
tooprofessional
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GUHHQ%D\¶V6XOOLYDQ$PHULFDQ/HJLRQSRVWWKXVUHPRYLQJDQ\SHUVRQDOSURILW
leagues into multi-billion dollar industries.1 When contracts
motive to sell the franchise.97

expire, players are free to go to whatever team offers them the most money. Long
Fifty leading businessmen put up $100 each as a guarantee.98 On August 14, 1923, the

gone are the days of a player staying with one team his entire career, a la Cal

Articles of Incorporation were signed99 and one thousand shares of stock were issued. The

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

shares were sold for $5 per share. Andrew Turnbull was named the first team President.

owners are constantly looking for new revenue streams that will increase their

The Hungry Five had guided the team to surer financial footing, but all around the
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averaged between 35-40%.100 The onset of the Great Depression only magnified the
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
problems faced by the remaining teams.

population that new jobs will be created and the aggregate income of the city will
7KHWHDP¶VILQDQFHVPD\QRWKDYHEHHQURV\EXWits football record was glorious. Curly

substantially increase.2 But can these promises be fulfilled? Do these newly

Lambeau led the team to three consecutive championships in 1929, 1930 and 1931.101 Fans

constructed stadiums and arenas really have a positive economic impact on the

wanted to see the team, but the Depression meant that pocket money was scarce. Packers'

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

like politicians and lawmakers claim? And most importantly, how do cities
Id.
See id.
See id at. 94±95.
99 actually attain the land where stadiums are built?
See id at. 97±98. The Articles of Incorporation for Green Bay Packers Inc. were signed by Leland Joannes,
Andrew Turnbull and John A. Kittell. MAXYMUK, supra note 14, at 94. They were witnessed by George Calhoun
and Curly Lambeau. Id. It appears that Kittell was the scrivener of the articles although, as an attorney actively
involved in reorganizing the team, Clifford would most likely have had a hand in coming up with the legal structure.
100
POVLETICH, supra note 56.
101
THE GREEN BAY PACKERS, History, Super Bowls and Championships, http://www.packers.com/history/superbowls-and-championships.html,
last visited Mar. 25, 2013.
1
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revenue was dependent entirely on fan attendance. Then team President Lee Joannes moved to
cut ticket prices to the cheapest in the league.102 7KHWHDP¶VGHEWVEHJDQWRPRXQWDJDLQ
From Bent to Bankruptcy
Clifford represented the team when more legal trouble befell the Packers ± quite literally.
During the second game of the 1931 season against the Brooklyn Dodgers, fan Willard J. Bent
ZDVLQMXUHGLQ
DIDOOIURP ³WHPSRUDU\´
WKHVWDGLXP7KH
The Economic
ImpactJUDQGVWDQGV
of New DW
Stadiums
andcorporation
Arenassubmitted
on

WKH FODLP IRU %HQW¶V LQMXULHV WR LWV OLDELOLW\Cities
LQVXUDQFH FRPSDQ\ 6RXWKHUQ 6XUHW\ &RUSRUDWLRQ
only to be told that the corporation, like many others during the Great Depression, was in
bankruptcy.103 To add insult to injury, the company was a mutual insurance company in which
WKH )RRWEDOO &RUSRUDWLRQ ZDV DQ LQYHVWRU  1RW RQO\ ZDV %HQW¶VFODLP UHIXVHG WKH EDQNUXSWF\

Garrett Johnson

MXGJHDVVHVVHGWKH)RRWEDOO&RUSRUDWLRQWRKHOSSD\WKHLQVXUHU¶VGHEWV104
Unable to recover from the insurance company, Bent ultimately sued the Football
Corporation for $20,000. T.P. Silverwood, a Green Bay football legend, represented Bent in the
litigation. The transcripts105 RIWKHRULJLQDOWULDOGHPRQVWUDWH&OLIIRUG¶VNQRZOHGJHRIHYLGHQWLDU\
rules, his cross-examination skills, and his sense of humor.
$W WULDO &OLIIRUG DUJXHG VHYHUDO SRLQWV  )LUVW KH DUJXHG WKDW :LVFRQVLQ¶V ³VDIH SODFH´
statute which held the Corporation to a higher standard of care was not applicable here because
the bleachers from which Mr. Bent fell were not a permanent structure as required by the statute.
As part of the demonstrative exhibits, Silverwood brought into the courtroom a small portion of
something resembling the temporary bleachers. Clifford argued successfully that, in order to
102

POVLETICH, supra note 56.
LARRY D. NAMES, THE HISTORY OF THE GREEN BAY PACKERS, BOOK TWO: THE LAMBEAU YEARS: PART TWO 32
(Angel Press of Wisconsin 1989).
104
Id.
105
Available at the University of Wisconsin-Green Bay Archives.
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understand fully the structure from which Bent fell, the jurors needed to see the real thing. As a

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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been duly inspected that very day by local building authorities and no problems had been

expire, players are free to go to whatever team offers them the most money. Long

identified. He brought in a series of experts to testify to the impact of meeting local safety

gone are the days of a player staying with one team his entire career, a la Cal

standards on satisfying the duty of care.

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

Next, Clifford introduced evidence that Bent did not exercise his own duty of care by

owners are constantly looking for new revenue streams that will increase their

failing to look properly where he was placing his foot when he sat down. He argued that Bent
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This served several purposes: to suggest that he was intoxicated at the time of the accident, and

population that new jobs will be created and the aggregate income of the city will

to reduce the damages to which
he was entitled, the implication being that his future earnings
2

substantially increase. But can these promises be fulfilled? Do these newly

were not likely to be considerable. The damages portion of the trial featured a number of

constructed stadiums and arenas really have a positive economic impact on the

ZLWQHVVHVZKRWHVWLILHGWR%HQW¶VFKHFNHUHGHPSOR\PHQWKLVWRU\

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

Clifford was anxious to introduce testimony regarding what was apparently Bent's

like politicians and lawmakers claim? And most importantly, how do cities

advanced case of syphilis, thinking that it would not endear the plaintiff to the jury, and would
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Clifford had no success finding a way to introduce the evidence into the direct examination until
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a chance conversation overheard between Johannes and Silverwood in the hallway gave him the
RSHQLQJKHQHHGHG%HQW¶VGRFWRUZDVIRUFHGWRUHYHDO%HQW¶VV\SKLOLVRQFURVV-examination.
'HVSLWH &OLIIRUG¶V VNLOOIXO SHUIRUPDQFH WKH MXGJH IRXQG IRU %HQW DQG DZDUGHG KLP
$4,575.107 The Wisconsin Safe Place statute was deemed applicable, and Bent was found to be
10% negligent. On appeal, the court affirmed the decision, finding that the temporary wooden
EOHDFKHUVZHUHFRQVLGHUHGD³SXEOLFEXLOGLQJ´ZLWKLQWKHWHUPVRIWKH6DIH3ODFHVWDWXWH 108 The
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court also affirmed the exclusion of the expert testimony from the building inspectors on the
ground that there was no underlying building code which the bleachers were required to comply
with.109 $OWKRXJK WKH FRXUW DFNQRZOHGJHG %HQW¶V DGPLVVLRQ WKDW KH ³SDLG QR DWWHQWLRQ´ ZKHQ
sitting on the bleacher, it was unwilling to change the allocation of negligence. 110 In affirming

Garrett Johnson

the judgment, it affirmed the Packers¶ dire financial situation.
Reorganizing into the Green Bay Packers Inc.

111

,QRUGHUWRSUHYHQW%HQWIURPEHLQJDEOHWRDFFHVVWKHWHDP¶VJUHDWHVWILQDQFLDODVVHW± its
franchise certificate ± Clifford petitioned for bankruptcy on behalf of the Corporation.112 It was

107

Id.
Id.
109
Id.
110
Id.
111
THE GREEN BAY PACKERS, Community, Shareholders, http://www.packers.com/community/shareholders.html,
last visited Mar. 25, 2013.
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arranged for Hungry Five member and then-president Lee Joannes to make a private loan to the

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
Corporation
to pay off a certain portion of its bills.113 This maneuver made him the
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expire, players are free to go to whatever team offers them the most money. Long

work for the Corporation, was appointed by Judge Henry Graass, the judge who had presided

gone are the days of a player staying with one team his entire career, a la Cal
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Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
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owners are constantly looking for new revenue streams that will increase their

because everyone felt that it was in the best interest of all parties concerned to see that the team
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team had succumbed to pressure from NFL league president Joe Carr to play a significant
portion of its games in Milwaukee. 118 If debts continued to mount while the receivership was

population that new jobs will be created and the aggregate income of the city will

still in place, it was likely 2that the court would order the Corporation to sell its only real asset:

substantially increase. But can these promises be fulfilled? Do these newly

its National Football League franchise. An end to the receivership was conceived of in 1935.

constructed stadiums and arenas really have a positive economic impact on the
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NAMES, supra note 103, at 34.
Id.
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Id. at 35.
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Id. at 34. Judge Henry Graass appointed Frank J. Jonet as receiver. Id. Jonet, a certified public accountant, was
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Id. at 35.
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WARD, supra note 49, at 128±129. Season ticket holders were able to purchase blue or gold tickets (still the
WHDP¶VFRORUVDWWKHWLPH GHSHQGLQJXSRQZKLFKFLW\WKH\ZRXOGDWWHQGJDPHVLQ'HYRWHGIDQVERXJKWERWK
packages. The Packers played games in Milwaukee until 1994 but vestiges of the old system remain in the current
V\VWHPRI³JUHHQ´DQG³JROG´SDFNDJHVIRUVHDVRQWLFNHWKROGHUVSee GREEN BAY PACKERS, History, Chronology,
http://www.packers.com/history/chronology.html#1990,
last visited Mar. 25, 2013.
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Under Clifford¶V GLUHFWLRQ WKH WHDP ZDV UHRUJDQL]HG \HW DJDLQ EXW LWV VWURQJHVW FRPSRQHQW public ownership - was maintained.
Clifford, Turnbull and the other members of the Hungry Five went yet again with hat in
hand to the business community of Green Bay. The team needed at least $10,000 to survive.
The pitch was a simple one: what was good for the team was good for the town.119 The
$VVRFLDWLRQRI&RPPHUFH0HQDJUHHGWRKHOSUDLVHWKHPRQH\ZLWKLQDPRQWK¶VWLPHE\GLYLGLQJ

The Economic Impact of New Stadiums and Arenas on
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the town up into neighborhood districts. By the end of the month, a reorganization meeting was
held in the Brown County courthouse.120

The Green Bay Football Corporation was dissolved and replaced by the Green Bay
Packers, Inc. The new corporation was also a not-for-profit corporation. 600 shares of no par

Garrett Johnson

common stock were issued at $25 share. Again, any profits made by the Corporation would be
donated to the Sullivan Post of the American Legion.121 The Corporation would hold an annual
meeting of stockholders on the Monday after the 4th of July each year at which the stockholders
would elect a board of twenty directors. An Executive Committee of seven would be chosen
from among the Board. As before, none of the board would receive a salary. Gerald Clifford
and other members of the Hungry Five were among those chosen to be on the first Board of
Directors of the new Green Bay Packers, Inc.122 Again, the team became a new legal entity and
took on a new legal name, one which it retains to this day.

119
Interview with Judge William Duffy (ret. IHGHUDOMXGJH LQ*UHHQ%D\:, -DQ  ³,WWRRNDORWRI
courage to get in there and battle to keep the club here . . . [Clifford] had a lot of vision politically as far as the
3DFNHUVZHUHFRQFHUQHG´ Id.
120
NAMES, supra note 103, at 75.
121
Id. at 76. Clifford pointed out at the meeting that the Football Corporation had donated $4000 to the Sullivan
Post and contributed $39,000 toward the construction of City Stadium (prior to the Bent lawsuit). Id.
122
Id. at 77. The Board included: H.J. Bero, George W. Calhoun, Gerald F. Clifford, Fred L. Cobb, E.R. Fischer,
Leland Joannes, Frank Jonet, Leslie J. Kelly, Dr. W.W. Kelly, Fred Leicht, Harvey Lhost, Charles Mathys, John
Moffett, J.E. Paeps; C.A. Raasch, Arthur E. Schumacher, Ed Schuster, H.J. Stoltz, A.B. Turmbull, Frank Walker,
L.G. Wood, and H.J. Wintgens. Id.
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The Power Struggle

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
The Packers would not exist without Lambeau, but the Packers would not have remained
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legendary coach, and a larger than life personality. Eventually that personality proved a bit too
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large for a town like Green Bay.

gone are the days of a player staying with one team his entire career, a la Cal

Professional football offers two things: fortune and fame. Curly Lambeau was famous in

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

Green Bay and beyond. But for thirty years, Curly Lambeau had coached a not-for-profit
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football team which, for many of those years, had scraped to make payroll. Despite a notable
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clash between these two founding members of the Hungry Five.
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flamboyant personality, had divorced his first wife and begun to spend more and more time in

actually attain the land where stadiums are built?

Los Angeles. His personal life became a bit racy by Green Bay standards. He married several
123
See THE GREEN BAY PACKERS HALL OF FAME, Gerald Francis Clifford,
http://geraldclifford.packershalloffame.com, last visited Mar. 25, 2013.
124
TORINUS, supra note 40, at 158.
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more times125, and developed a reputation for spending money with little regard for its source. 126
According to reports, the boys at the Corner Drugstore and the Monday morning quarterbacks
began to say that Curly had ³gone Hollywood.´127 The Packers Executive Committee became
LQFUHDVLQJO\ IUXVWUDWHG ZLWK /DPEHDX¶V VSHQGLQJ  7KLV IUXVWUDWLRQ UHDFKHG D KHDG ZKHQ
Lambeau purchased Rockwood Lodge.
Lambeau was an innovator in developing the concept of the team training camp. He

The Economic Impact of New Stadiums and Arenas on
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arranged for the Packers to practice in advance of the season at a local Catholic college. This
worked well for a number of years as players were able to attend daily practices while living at
home and, as was the case at the time, continue to work their off-season jobs. But in the late
¶V /DPEHDX FRQYLQFHG WKH 3DFNHUV WR SXUFKDVH D IRUPHU UHFUHDWLRQ FHQWHU NQRZQ DV

Garrett Johnson

Rockwood Lodge from the Catholic diocese.128 The initial cost of the Lodge was $32,000, but
an additional $8,000 was spent on what many on the Executive Committee considered excessive
redecorating costs.129 The purchase become a sore point quite literally when it was discovered
that the plD\HUV¶ VKLQ VSOLQWV DQG LQMXUHG IHHW ZHUH WKH UHVXOW RI D VKDOORZ WRSVRLO RYHU VROLG
bedrock on the Rockwood Lodge playing field. Players were unhappy because wives and
families were not allowed to join them at the Lodge. The townspeople were similarly unhappy
because they were accustomed to encountering the players on a daily basis. Rockwood Lodge
PD\KDYHEHHQWKHVWUDZWKDWEURNHWKHFDPHO¶VEDFN

125

Id. In 1935, Lambeau married a much younger Susan Johnston from Los Angeles. See GULLIKSON & HANSON,
supra note 14, at 49. The marriage lasted less than a year and generated a great deal of local gossip. Id. In 1945,
Lambeau married West Coast socialite Grace Carland and began spending most of the off-season in Los Angeles.
Id.
126
Id.
127
Id. at 37.
128
See LARRY D. NAMES, THE HISTORY OF THE GREEN BAY PACKERS, BOOK THREE: THE LAMBEAU YEARS 150±52,
168±69 (Angel Press of Wisconsin 1990).
129
TORINUS, supra note 40, at 60. At one meeting, members of the Financial Committee threatened to resign over
the decorating bills Lambeau presented for his Rockwood Lodge cottage. Id.
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Corporate Changes to Balance the Power

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
Lambeau's concentration of power had been a matter of some concern to Packers board
increased, television contracts have soared to unprecedented levels130
and
dozens
and
rumorsofabout
PHPEHUVSDUWLFXODUO\&OLIIRUGJLYHQWKHWHDP¶VFRQVWDQWILQDQFLDOVWUXJJOHV
/DPEHDX¶VOR\DOW\WRWKHWHDPDQGWRWKHWRZQ,QFRUSRUDWHFKDQJHVZHUHLQVWLWXWHGWKDW
new stadiums have been built. The advent of free agency has helped propel
1
laid
the groundwork
forleagues
curtailing
power, and dollar
widened
the rift between
and the
WhenLambeau
contracts
professional
sports
intothat
multi-billion
industries.

Executive Committee.

expire, players are free to go to whatever team offers them the most money. Long
In 1947, Lambeau fired Packers co-founder George Calhoun from his position as public

gone are the days of a player staying with one team his entire career, a la Cal

relations director.131 /DPEHDXGLGQ¶WWHOO&DOKRXQSHUVRQDOO\&DOKRXQUHDGWKDWKHKDGUHWLUHG

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

and been replaced as he manned the AP teletype wire at the Press-Gazette.132 Lambeau also

owners are constantly looking for new revenue streams that will increase their

fired Clifford friend and ally Dr. Kelly from his long held position as team physician.133 Both

bottom
line.
This
paper on
will
one ofThat
these
methodsnew
stadium
men
still held
their
positions
theexamine
Packer board.
same
year, Lee
Joannes,
president of the
construction.
Owners,
and politicians
alike,
promiseweary
the citizenry
that these
new with
Packers
Corporation
since 1930,
stepped down,
reportedly
of the increasing
conflict
134
Lambeau.
multi-million
dollar facilities will have a huge economic impact on the city

To address the issue, Clifford recommended that the board of directors be increased from
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
22 to 25 and the Executive Committee from 9 to 12. At its first meeting, the expanded Executive

population that new jobs will be created and the aggregate income of the city will

Committee created a new system
of sub-committees ± WKHILUVWVWHSLQGHFHQWUDOL]LQJ/DPEHDX¶V
2

substantially increase. But can these promises be fulfilled? Do these newly

power.135 The Executive Committee also asked Lambeau to begin submitting weekly reports as

constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas

130

See NAMES, supra note 128, at 150±52, 168±69. One financial obligation incurred by Lambeau was always a
like
andClifford:
lawmakers
claim?
most importantly,
how
do cities
sore
pointpoliticians
between he and
Rockwood
Lodge. And
Id. at 150±51.
Lambeau insisted
on acquiring
the residential
and practice facilities located twelve miles outside of town. See id. Players were required to live there, without their
families, during training camp. Id. As a result, many felt that the town and the team became disconnected, and
actually
attain
the land
stadiums
are
built?Id.
Clifford
felt that
the facility
was anwhere
unnecessary
financial
burden.
131
GULBRANDSEN, supra note 23, at 53.
132
Id.
133
Id.
134
Id.
135
NAMES, supra note 128, at 64. Lambeau and President Fischer were a part of each of the sub-committees:
Contracts
and Publicity; Finance; Grounds; and Legal and League Affairs. Id.
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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vice-president and general manager of the team.136 $W WKH DQQXDO VWRFNKROGHUV¶ PHHWLQJ WKDW
year, two vice-presidents were authorized. Joannes was named to the additional vice-president
position and local businessman Emil Fisher was named Packers president.137 /DPEHDX¶V\HDrs
of financial excess and unleashed power were coming to an end.
Leagues and Loyalty
1948 Economic
and 1949 were Impact
the worst seasons
in team
history. As and
a result,
seats were
The
of New
Stadiums
Arenas
onsitting
Cities
HPSW\LQWKHVWDGLXPDQGWKHWHDP¶VILQDQFHVZHUHRQFHDJDLQLQSHULO
Nonetheless, a longstanding battle for survival in the National Football League was drawing to a
successful close.138 A rival league, the All-America Conference, posed yet another threat to the
*UHHQ%D\IUDQFKLVH7KH$$&¶V /RV$QJHOHV 'RQVZHUHVDLGWREHFRXUWLQJ&urly Lambeau

Garrett Johnson

for the position of head coach.139 Lambeau had spent increasing amounts of time on the West
Coast over the years140 and rumors swirled that he had an interest in relocating to a warm
weather climate. Members of the Executive Committee, including Clifford, were angry with
Lambeau over the purchase of Rockwood Lodge, the number of games being played in
Milwaukee instead of Green Bay, and the decision to replace Kelly and Calhoun.141 With all of
WKLVLQSOD\/DPEHDX¶VFRQWUDFWZDVXSIRUUHQHZDO

136

TORINUS, supra note 40, 60. Lambeau had abruptly resigned as coach of the team in 1950. Id.
GULBRANDSEN, supra note 23, at 59.
NAMES, supra note 128, at 165. In mid-1RYHPEHUWKHQ1)/FRPPLVVLRQ%HUW%HOOVWDWHG³,DPPRVW
KDSS\WRKHDUWKDWWKHUHLVQRIRXQGDWLRQWRWKLVVWRU\WKDW*UHHQ%D\PD\VXUUHQGHULWVIUDQFKLVH´ TXRWLQJTHE N.Y.
DAILY NEWS). Id.
139
See id. at 81±82. There is some suggestion that Lambeau accepted an offer for the coaching position, but was
forced to rescind his acceptance when Clifford and Fischer threatened him with a breach of his newly-extended
contract.
140
See id. at 80±81, 142±45.
141
See id. at 170±71.
137
138
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At the stockholder meeting in August of 1949, Andrew Turnbull resigned from his

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
positions
on the Executive Committee and the Board of Directors.142 Turnbull was replaced at
increased,
contracts
soared
to unprecedented
levels
and dozens
of 143
both
positionstelevision
with wealthy
attorneyhave
Victor
McCormick,
a well-known
Lambeau
supporter.
Bynew
November
of that
year,
finances
so of
tight
thatagency
the team
had
to drop
players from its
stadiums
have
been
built. had
Thegotten
advent
free
has
helped
propel
144
In an1 effort
raise funds to
roster
and Lambeau
was
ordered
to multi-billion
sell Rockwooddollar
Lodge.
Whentocontracts
professional
sports
leagues
into
industries.

continue the season, veteran Packer players put on an exhibition game on Thanksgiving Day,

expire, players are free to go to whatever team offers them the most money. Long

which raised nearly $50,000 from an estimated 15,000 enthusiastic and loyal fans.145

gone are the days of a player staying with one team his entire career, a la Cal

The Executive Committee, including Clifford, decided that in order to address long-term

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

financial concerns, another stock sale would be necessary. A special sub-committee, chaired by

owners are constantly looking for new revenue streams that will increase their

McCormick, was created to set up the stock sale. Lambeau, a member of the committee,

bottom line.
paper will
one
of theseallmethodsnew stadium
announced
at its This
first meeting
whatexamine
many had
suspected
along: Lambeau
wanted to take the
construction.
politicians
alike,
promise
the citizenry
that these
new and
team
private. He Owners,
promotedand
a plan
that would
change
the community
ownership
structure
146
Lambeau
knew of four
convert
the Packers
into facilities
a for-profit
corporation.
multi-million
dollar
will
have a huge
economicannounced
impact onthat
thehecity

investors
willing to put up $50,000 each for the Packers stock. It was an open secret that Victor
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
McCormick was one of the intended investors. Clifford was one of many on the Board who

population that new jobs will be created and the aggregate income of the city will

ZHUHLQFHQVHGE\/DPEHDX¶VSODQWRPDNHWKHWHDPIRU-profit;
a move that would certainly lead
2

substantially increase. But can these promises be fulfilled? Do these newly

WRWKHWHDP¶VTXLFNGHSDUWXUHIURP*UHHQ%D\

constructed stadiums and arenas really have a positive economic impact on the

/DPEHDX¶V SODQ ZDV QRW ZLWKRXW LWV VXSSRUWHUs, though. The Packers were yet again

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

faced with the real threat of losing their franchise as the result of shaky finances. The recent

like politicians and lawmakers claim? And most importantly, how do cities

merger of the rival All-America Football Conference into the NFL had added three additional

actually attain the land where stadiums are built?
142

TORINUS, supra note 40, 63.
Id.
144
Id.
145
Id.
146
See NAMES, supra note 128, at 175.
1
143

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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teams to the NFL roster.147 NFL commissioner Bert Bell was considering paring down the
number of teams.148 *LYHQ*UHHQ%D\¶VVPDOOPDUNHWDQGLWVKLVWRU\RIILQDQFLDOXQFHUWDLQW\WKH
3DFNHUVIUDQFKLVHZDVYXOQHUDEOH,QOLJKWRIDOOWKLV/DPEHDX¶VSURSRVDOZDVRSSRUWXQH
Clifford aQGRWKHUPHPEHUVRIWKH([HFXWLYH&RPPLWWHHUDOOLHGKDUGWRNHHS/DPEHDX¶V
proposal from passing. Clifford threatened Lambeau on the steps of the courthouse, saying that
he would bring charges based on financial improprieties with Lambeau's team expense accounts

The Economic Impact of New Stadiums and Arenas on
The proposal was certainly part of the discussion
Cities

if he did not drop the proposal.149

of

/DPEHDX¶VIXWXUHZLWKWKH3DFNHUV

7KHSURSRVDODQG/DPEHDX¶VWZR-year contract renewal were discussed at a heated board
meeting on November 21st at the Brown County Courthouse.150 The meeting lasted five hours;

Garrett Johnson

WKH GHEDWH ZDV ³VR UDQFRURXV WKDW REVHUYHUV VWDQGLQJ RXWVLGH WKH FRXUWKRXVH FRXOG KHDU WKH
GLUHFWRUVVKRXWLQJDWRQHDQRWKHUEHKLQGFORVHGGRRUV´151&OLIIRUG¶VHIIRUWVWRFDOOIRUDVHFUHW

147

GULBRANDSEN, supra note 23, at 58.
Id.
149
NAMES, supra note 128, at 168
Jerry Clifford had heard a rumor that Lambeau and Vic McCormick and two other
IHOORZV ZKRVH QDPHV , FDQ¶W UHFDOO ULJKW QRZ ZHUH SODQQLQJ WR WDNH RYHU WKH IUDQFKLVH
from the corporation. Clifford stopped them on the courthouse steps and took Lambeau
aside. He told Lambeau not to try taking the franchise back from the corporation. If he
GLG&OLIIRUGZRXOGPDNHSXEOLF/DPEHDX¶VDEXVHRIKLVH[SHQVHDFFRXQWDQGKHZRXOG
bring charges against Lambeau for malfeasance in office and misappropriating corporate
aVVHWV  +H SURPLVHG /DPEHDX KH ZRXOGQ¶W XVH WKH HYLGHQFH WR JHW KLP ILUHG DV KHDG
FRDFK DQG JHQHUDO PDQDJHU RI WKH 3DFNHUV  7KDW¶V KRZ -HUU\ &OLIIRUG VWRSSHG &XUO\
Lambeau from taking back the franchise. (quoting John B. Torinus)
Id. See also DR. JAMES HURLEY, GREEN BAY: A CITY AND ITS TEAM 242 (Thomas Murphy Books, 2011)
Team attorney Gerry Clifford was so concerned that he accosted Lambeau as the two
were exiting the courthouse and standing at the top of the steps. During this exchange, he
threatened tR H[SRVH /DPEHDX¶V DEXVH RI KLV H[SHQVH DFFRXQW DQG EULQJ FKDUJHV IRU
financial malfeasance and misappropriating corporation assets if Lambeau continued in
his bid to buy the team . . . A line in the sand had been drawn, and the implications for
Lambeau weUH JUDYH  *HUU\ &OLIIRUG¶V DFWLRQV RQ WKH VWHSV RI WKH %URZQ &RXQW\
courthouse that evening may very well have saved the team from the same man who had
QXWXUHG>VLF@LWIURPLWVLQFHSWLRQ´
Id.
150
See POVLETICH, supra note 56, at 77.
151
Id.
148
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EDOORWRQWKHUHQHZDOLQD³UXPSVHVVLRQ´ZHUHYRWHGGRZQ 152 8OWLPDWHO\/DPEHDX¶VFRQWUDFW

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
was
renewed and, although the vote was never announced, it was clear that Clifford, Dr. Kelly
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Newspaper
reports identifying
as theof
leader
andincreased,
George Calhoun
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it.153
RIWKH³DQWL-/DPEHDXIDFWLRQ´VXJJHVWHGWKDWWKHVHWKUHHZHUHOLNHO\WREHRXVWHGIURPWKH%RDUG
new stadiums have been built. The advent of free agency has helped propel
when
the elections
cameleagues
around in
themulti-billion
spring.154
professional
sports
into
dollar industries.1 When contracts
Lambeau claimed victory, announcing that he was pleased that there would now be

expire, players are free to go to whatever team offers them the most money. Long

³FRPSOHWH KDUPRQ\ LQ WKH RUJDQL]DWLRQ´155 Dr. Kelly resigned from the Board a month later,

gone are the days of a player staying with one team his entire career, a la Cal

saying that he strongly disagreed with the contract renewal. This left only two of the Hungry

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

Five remaining: Lambeau and Clifford.

owners are constantly looking for new revenue streams that will increase their

AOWKRXJK /DPEHDX¶V FRQWUDFW ZDV UHQHwed, it was Clifford who had won the most
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would provide enough working capital to put the Packers back on sound footing. And
drive,
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

the fans would remain the owners.
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these Leaves
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Do these newly
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President and
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publiclydowntown
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cities? Do1950.
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really help
rejuvenate
areas
absences from town.157 Some reports suggest that the Board was hoping Lambeau would move

like politicians and lawmakers claim? And most importantly, how do cities

152
153

actually
the 128,
landat where
stadiums are built?
See NAMESattain
, supra note
168.

Id. See also TORINUS, supra note 40, at 63.
NAMES, supra note 128, at 168 (citing the MILWAUKEE J).
155
Id.
156
See id. (noting that 20,000 new shares would be issued for $10 each, raising a total of $200,000 for the
organization).
157
Id. at 172.
1
154

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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on. Others indicate that Fischer had given Lambeau a contract in late January, which Lambeau
had rejected.158
On January 2, 1950, Rockwood Lodge, the controversial training camp and the Packers
largest financial asset, burned to the ground.159 On February 1, 1950, after 31 years with the
Green Bay Packers, Curly Lambeau quit to coach the Chicago Cardinals, 160 citing his differences
with the Executive Committee as the reason for his departure. 161 &OLIIRUGVDLG³:H¶YHKDGWZR

The Economic Impact of New Stadiums and Arenas on
Cities

good breaks in Green Bay in the last two weeks. We lost Rockwood Lodge and we lost
/DPEHDX,IKHKDGVWD\HGIRUWZRPRUH\HDUVZHZRXOGKDYHJRQHFRPSOHWHO\EXVWHG´ 162

Clifford died in 1952, not long after his showdown with Lambeau. Clifford was inducted
into the Green Bay Packer +DOORI)DPHLQIRU³GUDIW>LQJ@WKHDUWLFOHVRILQFRUSRUDWLRQWKDW

Garrett Johnson

created the Green Bay Packer Football Corp. Serving in a variety of positions, 163 including
DFWLQJDVWKHWHDP¶VILUVWOHJDOFRXQVHODQGODWHUDVYLFH-president, Mr. Clifford has been credited
DV GRLQJ PRUH WR DVVXUH WKH WHDP¶V VXUYLYDO DQG JURZWK GXULQJ WKH ¶V DQG ¶V WKDQ DQ\
RWKHULQGLYLGXDO´164

158

GULBRANDSEN, supra note 23, at 59.
See POVLETICH, supra note 56, at 7. The investigation showed no wrongdoing. Id. The cause was attributed to
faulty wiring in the attic. Id. The Packers received a $50,000 insurance settlement, which was timely. Id. Few
were saddened by the loss. Id.
160
TORINUS, supra note 40, at 69. Lambeau coached the Cardinals for two seasons before moving to the
Washington Redskins for another two seasons, after which he retired from professional football. GULBRANDSEN,
supra note 23, at 60. Curly Lambeau died of a heart attack at age 67 near his home in Door County, Wisconsin.
THE GREEN BAY PACKERS HALL OF FAME, CURLY LAMBEAU, http://packershalloffame.com/players/curly-lambeau/
(last visited Mar. 25, 2013). The football legend is remembered by Packers fans as they approach the stadium in
Green Bay that bears his name and features a statue of him next to one of the other legendary Packers coach Vince
Lombardi. Id.
161
NAMES, supra note 128DW/DPEHDXVDLGWKDWWKH([HFXWLYH&RPPLWWHHKDGEHFRPH³REVROHWHDQG
XQZRUNDEOH´Id. +HFODLPHGWKDW³>Q@RJURXSRIWZHOYHPHQFDQJHWWRJHWKHURQFHDZHHNGXULQJWKHIRRWEDOO
season, for an hour and haOILQFOXGLQJOXQFKDQGUXQDSURIHVVLRQDOIRRWEDOOWHDP7KDWFDQ¶WEHGRQH´Id.
162
ZIMMERMAN, supra note 36, at 204.
163
THE GREEN BAY PACKERS HALL OF FAME, supra note 81.
164
Id.
159
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The Packers Today

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
increased, television contracts have soared to unprecedented levels and dozens of
new stadiums have been built. The advent of free agency has helped propel
Today, the Packers are governed by a board of forty-three directors
with a seven-member
contracts
professional
sports leagues into multi-billion dollar industries.1 When
Executive Committee.165 With over a hundred thousand owners, and over 4.7 million shares of

expire, players are free to go to whatever team offers them the most money. Long

outstanding stock,166 the Packers remain the only professional football team in Wisconsin.

gone are the days of a player staying with one team his entire career, a la Cal

Lambeau Field, so named in 1965, seats 73,142 ardent fans. The wait for Packers season tickets

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

is about thirty years long.167 The team is widely regarded as one of the most popular sports

owners are constantly looking for new revenue streams that will increase their

teams in the nation. That popularity was boosted by a Super Bowl win in 2010.168 The team
169 one of these methods- new stadium
bottom
line. in
This
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sales
of merchandise.
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on despite
the citythe fact that
Green
Bay remains the smallest market by a wide margin. 170 *LYHQWKLVVXFFHVV ZK\KDYHQ¶W
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
more teams adopted the not-for-profit corporate structure?

population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the

165

See Executive
and Board
of Directors,
THE GREEN and
BAY Prejuvenate
ACKERS,
cities?
Do Committee
new stadiums
really
help revitalize
downtown areas
http://www.packers.com/team/executive-committee.html, last visited Mar. 25, 2013.
Shareholder History & Financial History, THE GREEN BAY PACKERS,
like politicians and lawmakers claim? And most importantly,
how Mar.
do cities
http://prod.static.packers.clubs.nfl.com/assets/docs/2012shareholder-history.pdf
(last visited
25, 2013).
167
Frequently Asked Questions, Tickets, THE GREEN BAY PACKERS, FAN ZONE, http://www.packers.com/fanzone/faq.html (last visiWHG0DU  ³The season ticket waiting list has more than 81,000 names. The Packers
actually attain the land where stadiums are built?
WHOOIDQVDGGLQJWKHLUQDPHVWKDWWKHDYHUDJHZDLWLV\HDUV´
Id.
168
Super Bowls and Championships, THE GREEN BAY PACKERS, HISTORY, http://www.packers.com/history/superbowls-and-championships.html (last visited Mar. 25, 2013.)
169
http://www.forbes.com/lists/2011/30/nfl-valuations-11_Green-Bay-Packers_30281
170
Green Bay Packers CEO Talks NFL and Economic Survival, NIGHTLY BUSINESS REPORT,
http://www.nbr.com/beyond-the-scoreboard/green-bay-packers-ceo-talks-nfl-and-economic-survival-20120110 (last
visited
Mar. 25, 2013) QRWLQJ*UHHQ%D\LVWKH1)/¶VVPDOOHVWPDUNHW Id.
1
166

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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NFL Ownership
The National Football League rules now effectively prohibit any other professional
football team from adopting the Packers not-for-profit community ownership model. Although
the Packers were grandfathered into the League, these rules now prohibit any city, or any
franchise, from utilizing such an organizational structure.

Like the Packers, a remarkable

QXPEHURI1)/WHDPVDUHVWLOORZQHGE\VRPHPHPEHURIWKHVDPH³IDPLO\´ZKRVWDUWHGWKHPLQ
the early days of the league. As the chart below indicates, the NFL is a family business. Many

The Economic Impact of New Stadiums and Arenas on
Cities
of the teams have been family-owned since the
beginning of the league with very little turnover
in ownership. All the names historically associated with the NFL are there: Rooney, Mara,
Halas, Brown and Bidwell.

Garrett
Johnson
Structure

Team Name

Owner(s)

Arizona Cardinals

Bill Bidwill

Single Owner

Atlanta Falcons
Baltimore Ravens

Arthur Blank
Steve Bisciotti

Ownership Group
Ownership Group

171

Owned Since
1972 (owner had previous
minority share previous to
this date)171
2004172
2004 (owner had previous
minority share previous to
this date)173

See Franchise, THE ARIZONA CARDINALS, HISTORY, http://www.azcardinals.com/history/franchise.html (last
visited Mar. 25, 2013). Bill Bidwill Sr. has owned the Arizona Cardinals since 1972. Id. From 1962 to 1972
Bidwill was a part-owner with his brother, Charles Jr. Id. Their father, Charles Bidwill Sr. owned the franchise
from 1932 until his death in 1947. Id. &KDUOHV6U¶VPRWKHU9LROHWDQGDEXVLQHVVSDUWQHUWKHQUDQWKHIUDQFKLVH
XQWLO9LROHW¶VGHDWKLQZKHQ%LOO6UDQG&KDUOHV-ULQKHULWHGWKHIUDQFKLVHId. Bill Sr. has now ceded most of
the day to day operations of the franchise to his sons Bill Jr. and Michael. Id. at TEAM, STAFF.
172
THE ATLANTA FALCONS 2011 MEDIA GUIDE 329 (2011); Associated Press, Falcons Add Brian J. Barker as
Partner, http://espn.go.com/nfl/story/_/id/7459740/atlanta-falcons-add-brian-j-barker-new-limited-partner (last
visited Mar. 25, 2013). Arthur Blank is a co-founder of The Home Depot and presently owns 90% of the Atlanta
Falcons. Other individuals own the remaining 10%. Associated Press, Falcons Add Brian J. Barker as Partner,
http://espn.go.com/nfl/story/_/id/7459740/atlanta-falcons-add-brian-j-barker-new-limited-partner, last visited Mar.
25, 2013. Blank first acquired an ownership share of the Falcons in 2002. THE ATLANTA FALCONS 2011 MEDIA
GUIDE 315 (2011). Blank bought the franchise from previous ownership group. Id. at 329. Rankin Smith acquired
the team in 1965 and paid $8.5 million to the NFL for the franchise²a record at the time. Id. at 308; Rankin Smith,
72, the Owner of the Falcons, THE N.Y. TIMES, OBITUARIES, available at
http://www.nytimes.com/1997/10/27/sports/rankin-smith-72-the-owner-of-the-falcons.html (last visited Mar. 25,
2013). Smith owed the team until his death in 1997. THE ATLANTA FALCONS 2011 MEDIA GUIDE 308 (2011). His
shares were passed to his five children who sold them to Blank in 2002. Id. at 329.
173
Baltimore Football History, THE BALTIMORE RAVENS, TEAM, HISTORY,
http://www.baltimoreravens.com/team/history/baltimore-football-history.html (last visited Mar. 25, 2013). Bisciotti
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expire, players are free to go to whatever team offers them the most money. Long

bought 49% of the franchise from Art Modell the original owner of franchise (1961-1995²Cleveland Browns,
gone are the days of a player staying with one team his entire career, a la Cal
1996-Present²Baltimore Ravens) in 2000. Id. In 2004, he bought the remaining 51%. Id.
174
Hall of Fame, THE BUFFALO BILLS HISTORY, http://www.history.buffalobills.com/Hall+of+Fame (last visited
Mar.
25, 2013).
Wilson
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the Proto
Football
Hall of Fame
in 2009.
Id.
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or Larry
Bird.
In an into
attempt
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of the
economic
curve, team
175
Greg Jones, 5LFKDUGVRQLV2SWLPLVWLF$ERXW3DQWKHUV¶)XWXUH THE CHARLOTTE SPORTS EXAMINER, available at
http://www.examiner.com/sports-in-charlotte/panthers-richardson-morrison-will-aid-hurney-finding-coach (last
owners
are2013).
constantly
looking
forofnew
revenueId.streams
that will
increase
their
visited
Mar. 25,
Richardson
owns 48%
the franchise.
14 individuals
own the
other 52%.
Id.
176
Heirs and Bears; As Icons of NFL old school, McCaskey Family Quietly Goes About its Business, FOX SPORTS,
http://msn.foxsports.com/nfl/story/Heirs-and-Bears-As-icons-of-NFL-old-school-McCaskey-family-quietly-goesbottom line. This paper will examine one of these methods- new stadium
about-its-business-48758244 (last visited Mar. 25, 2013). McCaskey controls 80% of the franchise, along with her
children and grandchildren. Id. She inherited her share of the team from her father, George Halas, who was the
original
owners of theOwners,
franchise. Patrick
Ryan, executive
chairman
of AON
Andrew McKenna
an AON
construction.
and politicians
alike,
promise
theandcitizenry
that these
newdirector
own 15% of the franchise. Id.
177
The Associated Press, Brown Family Increase Bengals Control, ESPN.COM,
multi-million dollar facilities will have a huge economic impact on the city (last
http://espn.go.com/nfl/story/_/id/7384279/mike-brown-brown-family-increases-control-cincinnati-bengals
visited Mar. 25, 2013). Brown inherited the team from his father, a co-founder and owner of the team. Id.
178
Adam Schefter, Sources: Browns Sold for Over $1B, ESPN.COM,
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
http://espn.go.com/nfl/story/_/id/8225861/randy-lerner-sells-cleveland-browns-more-1b-sources-say (last visited
Mar. 25, 2013). Haslam purchased the organization from Randy Lerner, who inherited the franchise upon the death
of his
father, the original
owner
who will
died four
years to theand
day the
afteraggregate
being awarded
the franchise
by the
NFL.
population
that new
jobs
be created
income
of the
city
willId.
Haslam has acquired 70% of the organization and is its majority shareholder. He has reportedly agreed to purchase
the remaining 30%, which would2 make him the sole owner of the franchise. Id.
179 substantially increase.
But can
these Tpromises
beOWBOYS
fulfilled?
these& newly
Jerry Jones, Owner/President/General
Manager,
HE DALLAS C
, TEAM,Do
PLAYERS
STAFF,
http://www.dallascowboys.com/team/team_biosCoachExec.cfm?newName=Jerry_Jones (last visited Mar. 25,
 $OOWKUHHRI-HUU\-RQHV¶FKLOGUHQZRUNLQWKHIURQWRIILFHRIWKHRUJDQL]DWLRQId.
180 constructed stadiums and arenas really have a positive economic impact on the
James Paton, Clock Runs Out for Ex-Broncos Owner, THE ROCKY MOUNTAIN NEWS, Oct. 2, 2008, available at
http://www.rockymountainnews.com/news/2008/oct/02/ex-broncos-owner-denied-chance-buy-back-team/ (last
visited
Mar. 25,
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owner sued
when heand
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a 10% share in
2001 for
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Do2013).
new The
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helpBowlen
revitalize
rejuvenate
areas
violating the right of first refusal clause in the sale agreement in 1984. Id. Bowlen lost at the trial court, but
prevailed on appeal. Id. Elway now owns 10% of the organization. Id.
181
like
politicians
andOwner
lawmakers
claim?
most
importantly,
how do ,cities
William
Clay Ford, Sr.,
and Chairman,
THE And
DETROIT
LIONS
, TEAM, ADMINISTRATION
http://www.detroitlions.com/team/staff/william-clay-ford-sr/10a3ab6b-bd2f-4967-ab7b-7d0e1916508c (last visited
Mar. 25, 2013).
182 actually attain the land where stadiums are built?
The Associated Press, Yikes! Obama Now a Part Owner of the Packers, THE CHICAGO SUN-TIMES, Aug. 12,
2011, available at http://www.suntimes.com/news/metro/7036540-418/yikes-obama-now-a-part-owner-of-thepackers.html (last visited Mar. 25, 2013). President Obama was gifted shares of the organization at the White House
reception for the Super Bowl XVL champions. Id.
183
The Associated Press, Ex-2LOHU&KLOGUHVV$PRQJ7H[DQV¶0LQRULW\2ZQHUV, THE LUBBOCK AVALANCHE-J., July
7, 2001, available at http://lubbockonline.com/stories/070701/pro_070701102.shtml. Bob McNair owns 70% of the
franchise
with group of minority investors owning the remaining 30%. Id.
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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Cities
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Single Owner
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184

RetroIndy: Jim Irsay, Owner of the Indianapolis Colts, 1997-Jan. 16, 2011, THE INDIANAPOLIS STAR, available
at http://www.indystar.com/article/99999999/NEWS06/90701052/StarFiles-Jim-Irsay (last visited Mar. 25, 2013).
,VUD\¶VIDWKHUERXJKWWKHWHDPZKHQKHZDV\HDUVROGId. When his father died in 1997 he had a legal battle with
his stepmother for ownership of the franchise. Id. He prevailed. Id.
185
Gene Frenette, %HKLQGWKH6FHQHV7HDO%UDLQ7UXVW:D\QH:HDYHU,VQ¶WWKH2QO\2QH:KR2ZQVD3LHFHRIWKH
Garrett Johnson
Jaguars, Oct. 17, 2004, available at http://jacksonville.com/tu-online/stories/101704/jag_16934681.shtml (last
visited Mar. 25, 2013). Weaver holds 70% with 8 others holding the remaining 30% of shares. Id.
186
The Associated Press, &ODUN+XQW6D\V+H¶OO5XQ&KLHIV/LNH+LV)DWKHU'LG, ESPN.COM, Dec. 31, 2006,
http://sports.espn.go.com/nfl/news/story?id=2715831 (last visited Mar. 25, 2013). Clark Hunt is the original
RZQHU¶VVRQDQGQRZUHSUHVHQWVWKH+XQWIDPLO\DQGLWVVKDUHVId. He is also chairman of the board. Id.
187
The Associated Press, Anthony Joins Star-Studded Ownership, ESPN.COM, July 22, 2009,
http://sports.espn.go.com/nfl/news/story?id=4344721 (last visited Mar. 25, 2013). Ownership group includes a host
of celebrities and athletes. Id.
188
Pat Borzi, Vikings; Owner Makes a Name for Himself, THE N.Y. TIMES, Aug. 19, 2005, available at
http://www.nytimes.com/2005/08/19/sports/football/19vikings.html (last visited Mar. 25, 2013). There are 5 other
minority owners. Id.
189
The Patriot Way, The History of the New England Patriots, THE NEW ENGLAND PATRIOTS, TEAM, HISTORY,
http://www.patriots.com/team/history/full-history.html (last visited Mar. 25, 2013). Robert Kraft became the sole
owner in 1994. Id.
190
Elizabeth R. Mullener, Rita Benson LeBlanc is Climbing to the Top of the Saints Roster with Hard Work, Not
Just Pedigree, NOLA.COM BY THE TIMES-PICAYUNE, July 26, 2009, available at
http://www.nola.com/news/index.ssf/2009/07/rita_benson_leblanc_is_climbin.html (last visited Mar. 25, 2013).
7KHRZQHUVKLSJURXSLQFOXGHVWKHPDMRULW\RZQHU¶VJUDQGGDXJKWHUId. She has been namHGDV7RP%HQVRQ¶V
(current owner) successor. Id.
191
Judy Battista, Thee Football Families, Linked by Philosophies, THE N.Y. TIMES, Feb. 4, 2012, available at
http://www.nytimes.com/2012/02/05/sports/football/three-football-families-linked-by-philosophies.html (last visited
Mar. 25, 2013). Mara and Tisch each own 50% of the franchise. Id. John is the third generation Mara to own the
Giants. Id. His grandfather, Tim, founded the Giants. Id. Tisch is also an heir of an original owner. Id.
192
Richard Sandomir, The Jets Fill One Opening: New Owner at $635 Million, THE N.Y. TIMES, Jan. 12, 2000,
available at http://www.nytimes.com/2000/01/12/sports/the-jets-fill-one-opening-new-owner-at-635million.html?ref=leonhess (last visited Mar. 25, 2013). Robert WRRG-RKQVRQ,92XWELG&DEOHYLVLRQ¶V&KDLUPDQ
and paid $635 million for the franchise. Id. That is the third highest amount ever paid for a sports franchise and the
highest in New York. Id.
193
Eric Young, Davis Sells Minority Stake in Raiders for $150M, THE SAN FRANCISCO BUSINESS TIMES, Nov. 19,
2007, available at http://www.bizjournals.com/sanfrancisco/stories/2007/11/19/daily6.html (last visited Mar. 25,
2013). Davis sold a minority interest in the franchise in 2007, apparently about 20%. Id.
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expire, players are free to go to whatever team offers them the most money. Long
194
Robert Dvorchak, NFL Approves New Ownership Structure for Steelers, The Pittsburgh Post-Gazette, Dec. 18,
gone
are the days of a player staying with one team his entire career, a la Cal
2008, available at http://www.post-gazette.com/stories/local/breaking/nfl-approves-sale-of-steelers-shares-to-danrooney-and-son-625778/ (last visited Mar. 25, 2013). In 2008 the Rooney family restructured the organization. Id.
(DFKRIWKHILYH5RRQH\¶VRZQRIWKHIUDQFKLVH,G7KH0F*LQOH\IDPLO\RZQVWKHUHPDLQLQJ,G
Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
195
The Associated Press, Chargers Stake off the Market, ESPN.com, June 10, 2011,
http://sports.espn.go.com/nfl/news/story?id=6649477 (last visited Mar. 25, 2013). Alex Spanos is the majority
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revenue
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their may
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and at are
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pursued alooking
possible sale
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stake,streams
up to 36%,that
of thewill
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Id. Spanos
own close to 97% of the franchise; prominent San Diego restaurateur and former Charger, George Pernicano, owns
6HH-D\3DULV0LQRULW\2ZQHU3HUQLFDQRLVD/LQNWR%ROWV¶3DVW7KH1RUWK&RXQW\7LPHV2FW
bottom line. This paper will examine one of these methods- new stadium
available at http://www.utsandiego.com/news/2005/Oct/30/minority-owner-pernicano-is-a-link-to-bolts-past/all/
(last visited Mar. 25, 2013).
196
The Associated Press,
49ers, Giants
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Wall St. J.,that
Jan. these
21, 2012,
available
construction.
Owners,
and politicians
the citizenry
new
at http://online.wsj.com/article/AP99645fe10e83467390ea74aee7aaf464.html (last visited Mar. 25, 2013). York is
the nephew of former owner Ed DeBartolo. Id. See also Sam Farmer, Eddie DeBartolo Keeps a Close Eye on
multi-million
dollar
facilities
will have
hugeavailable
economic
impact on the city
49ers,
From Far Away,
The Los
Angeles Times,
Jan. 13,a 2012,
at
http://articles.latimes.com/2012/jan/13/sports/la-sp-farmer-nfl-playoffs-20120114 (last visited Mar. 25, 2013).
197
The Associated Press, Allen Battling Lymphoma, ESPN.com, Nov. 17, 2009,
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
http://sports.espn.go.com/espn/news/story?id=4661907 (last visited Mar. 25, 2013). Allen also owns the Portland
Trailblazers. Id. NFL rules prohibit team owners from either outright ownership or a majority share of another
sports
team outside
its home
theybe
play
in the same
as another
NFL team.
See Constitution
Bylaws
population
that
newmarket
jobs ifwill
created
andcitythe
aggregate
income
of the cityandwill
of the National Football League, Rev. 2006, Art. IV (unpublished) (on file with author). Portland does not have an
NFL team.
198 substantially increase. 2 But can these promises be fulfilled? Do these newly
Benjamin Hochman, Josh Kroenke Building a Legacy on his Own, The Denver Post, April 17, 2011, available at
http://www.denverpost.com/nuggets/ci_17865859 (last visited Mar. 25, 2013). Kroenke used to own the Denver
Nuggets (NBA) and the Colorado Avalanche (NHL). Id. He avoided the NFL ownership rule cited in n.197 by
constructed stadiums and arenas really have a positive economic impact on the
transferring the Colorado teams to his son Josh. Id.; supra note 197.
199
Buccaneers Sold to Glazer , The N.Y. Times, Jan. 17, 1995, available at
http://www.nytimes.com/1995/01/17/sports/buccaneers-sold-to-glazer.html?src=pm
visited Mar.areas
25, 2013).
cities? Do new stadiums really help revitalize and rejuvenate(last
downtown
Glazer bought the franchise when the previous owner died. Id. It was the most ever paid for a sports franchise at
the time (in excess of $185 million). Id. He also owns a controlling interest in the Manchester United soccer team.
like politicians
And
most
how
Roundup:
League chief and
planslawmakers
Glazer meetingclaim?
, The N.Y.
Times,
Mayimportantly,
18, 2005, available
at do cities
http://www.nytimes.com/2005/05/17/sports/17iht-world.html (last visited Mar. 25, 2013).
200
6HH-HII=.OHLQ$&LW\¶V+RFNH\,GHQWLW\'LVWLOOHG,QWR2QH0DQ7KH1<7LPHV'HFDYDLODEOHDW
actually attain the land where stadiums are built?
http://www.nytimes.com/2011/12/31/sports/hockey/philadelphias-hockey-identity-boils-down-to-edsnider.html?pagewanted=all (last visited Mar. 25, 2013). Adams is the senior owner in the NFL. Id. The Oilers
QRZ7LWDQV ZHUHDGPLWWHGWRWKH1)/PRQWKVEHIRUH5DOSK:LOVRQ¶V%XIIDOR%LOOV+LVWRU\-1969, The
Tennessee Titans, Team, History, http://www.titansonline.com/team/history/history-1959-1969.html (last visited
Mar. 25, 2013).
201
Richard Sandomir, Pro Football; N.F.L. Approves $800 Million Purchase of Redskins, The N.Y. Times, May 26,
1999,
available at http://www.nytimes.com/1999/05/26/sports/pro-football-nfl-approves-800-million-purchase-of1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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But the ownership rules in the NFL are more restrictive than in any other major
professional sports league. Under the rules, one family must own a total of a 30% share of the
team.202 The rules have been relaxed in recent years so that the only 10% of that family share
must be owned by a single controlling owner and the remaining 20% must be owned by other
family members.203 In order to take advantage of the relaxed rules, families are required to have
a succession plan in place.204 7KLV ³UHOD[DWLRQ>@ UHFRJQL]HV both the increased value of the

The Economic Impact of New Stadiums and Arenas on
Cities

franchises and the increasing age and family divisions among the original owners. 205 Even with
this relaxation, the NFL still maintains an interest in fostering family ownership of franchises,
and in preventing syndicates from joining the ranks of owners. Arguably, it is in the interest of
the League to have a single voice representing each team,206 and a single deep pocket in place if

Garrett Johnson

the team requires financial assistance.207

The Packers model has prohibited the franchise from being sold or relocated to a more
lucrative market. Under the contractual agreements requiring profit-sharing among teams from

redskins.html (last visited Mar. 25, 2013). Synder bought the team in 1999 when the previous owner died. Id. The
ownership group includes Fred Drasner, Mort Zuckerman. Id.
202
2004 Resolution FC±1A to the National Football League Constitution, reprinted in the Constitution and Bylaws
RIWKH1DWLRQDO)RRWEDOO/HDJXHLQ$UW,,, %   ³UXOHVJRYHUQLQJDJJUHJDWLRQRID3ULQFLSDO2ZQHU¶V
ownership interest with those of immediate family members for the purposes of determining whether such Principal
2ZQHUKROGVDWOHDVWDEHQHILFLDOLQWHUHVW´  XQSXEOLVKHG  RQILOHZLWKDXWKRU Id.
203
Daniel Kaplan, NFL Pares Ownership Rule, STREET & SMITH¶S SPORTS BUSINESS JOURNAL, Oct. 26, 2009,
http://www.sportsbusinessdaily.com/Journal/Issues/2009/10/20091026/This-Weeks-News/NFL-Pares-OwnershipRule.aspx (last visited Mar. 25, 2013). Previously, 30% of a team had to be owned by the controlling member. Id.
³7KHOHDJXHUHYLVHGWKHUXOHLQWRDOORZWKHOHDGRZQHURUJHQHUDOSDUWQHUWRRZQDVOLWWOHas 20 percent of the
team, but with his or her family needing to own at least another 10 percent, such that the total family ownership
ZRXOGEHDWSHUFHQW´Id. Presently, however, a lead owner must only control a mere 10%. Id.
204
Id.
205
Id.
206
See id. Would a single owner have helped the Packers to challenge the highly questionable call made by
substitute referees during the strike during the game against the Seattle Seahawks? Many fans have asked this very
question.
207
Id. But see Brian Solomon, Baseball Bandit: Frank McCourt Escapes Dodgers with $860 Million Profit,
FORBES.COM, Mar. 28, 2012, http://www.forbes.com/sites/briansolomon/2012/03/28/baseball-bandit-frank-mccourtescapes-dodgers-with-860-million-profit/ (last visited Mar. 25, 2013). The divorce of Frank McCourt, the former
owner of the Los Angeles Dodgers, resulted in the team being temporarily owned by Major League Baseball when
Mr. McCourt declared the team bankrupt during his divorce proceeding. See id.
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profitable broadcasting contracts and gate receipts, the Packers contribute little. The structure is
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Other major professional sports leagues provide similar prohibitions against community

expire, players are free to go to whatever team offers them the most money. Long

or not-for-profit ownership, even if they are not as strict as the NFL. As a result, there is no

gone are the days of a player staying with one team his entire career, a la Cal

other professional sports team in the United States that utilizes the Packers model. It is used on a

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

small scale in several other countries, however. Three Canadian Football League teams209 are

owners are constantly looking for new revenue streams that will increase their

owned this way: in Edmonton, Saskatchewan and Winnipeg. Several European soccer clubs are
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funds to support their private ventures in the form of financial incentives,212 and funds to build or

population that new jobs will be created and the aggregate income of the city will

208

substantially increase.2 But can these promises be fulfilled? Do these newly

Constitution and Bylaws of the National Football League, Rev. 2006, Art. III § 3.2(A) (unpublished) (on file with
author). Id.
constructed
stadiums and arenas really have a positive economic impact on the
209
See, e.g., The Edmonton Eskimos, Saskatchewan Roughriders, and The Winnipeg Blue Bombers (providing
examples of publicly owned football teams). Terry Jones, Edmonton Eskimos President and CEO Len Rhodes
SUN, Nov.
2012, available
at
Opens
Up in Do
Exclusive
Jones Interview,
EDMONTON
cities?
newTerry
stadiums
really help
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and23,
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downtown
areas
http://www.edmontonsun.com/2012/11/24/edmonton-eskimos-president-and-ceo-len-rhodes-opens-up-in-exclusiveterry-jones-interview (last visited Mar. 25, 2013); Reuters, Roughriders Get Chance to Amend Grey Cup Gaffe,
like
politicians
and
lawmakers
claim? And most importantly, how do cities
NEWS
.COM, Nov. 26,
2010,
http://www.foxnews.com/sports/2010/11/26/saskatchewan-roughriders-chanceFOX
amend-grey-cup-gaffe/ (last visited Mar. 25, 2013); Don Marks, Community-Owned Works, Cal Proved, THE
WINNIPEG SUN, Feb. 19, 2012, available at http://www.winnipegsun.com/2012/02/19/community-owned-works-calactually
attain
the25,land
where stadiums are built?
proved
(last visited
Mar.
2013).
210
See Brian R. Cheffins, 3OD\LQJWKH6WRFN0DUNHW³*RLQJ3XEOLF´DQG3URIHVVLRQDO7HDP6SRUWV, 24 J. CORP. L.
641, 643±46 (1999).
211
Vic Gold, A Look At The Four Redskins Owners, WASHINGTONIAN MAGAZINE, Nov. 1, 2007, available at
http://www.washingtonian.com/articles/people/a-look-at-the-four-redskins-owners/ (last visited Mar. 25, 2013).
212
See, e.g., Michael Buteau, New Falcons Football Stadium Plans Approved by Atlanta Authority, BLOOMBERG,
Dec.
10, 2012, available at http://www.bloomberg.com/news/2012-12-10/new-falcons-football-stadium-plans1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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renovate arenas or stadiums.213 Essential community assets which, as owners often preach to
legislatures and fans, bring so much coincidental benefit to surrounding businesses and serve an
important public relations function for cities like Cleveland and Detroit, are in the control of the
very, very few. While these strict ownership rules may have made sense in the formative years
of professional sports, are they really necessary in light of the significant economic changes in a
globalized sports market?

The Economic Impact of New Stadiums and Arenas on
GrantedWKH1)/¶VUHVWULFWLRQRQSXEOLFRZQHUVKLSKDVVXUYLYHGFKDOOHQJHVRQDQWL-trust
Cities

grounds.214 But many of the harms cited by the NFL in objecting to forms of public ownership ±
splintered team control, commercialization of the sport, or unfair competitive advantage215 ±
have either already happened, as in the case of commercialization, are addressed by existing

Garrett Johnson

means, as the unfair competitive advantage is addressed by the salary cap and revenue sharing,
or can be accomplished by other means, as the Packers model suggests with team control.
6RLVWKHUHDSODFHIRUWKH3DFNHUVPRGHOLQWRGD\¶V NFL? Modifying existing NFL rules
to embrace the Packers model created with such foresight many years ago would permit the
UHHPHUJHQFHRIWKHFRQFHSWRI³WRZQWHDPV´DOEHLWRQDPXFKODUJHUVFDOH,WZRXOGHOLPLQDWH
approved-by-atlanta-authority.html (last visited Mar. 25, 2013) (detailing how the City of Atlanta will pay for about
$300 million of the Atlanta Falcons new football stadium).
213
But see, The Rosemont Cubs, THE CHICAGO TRIBUNE, Mar. 20, 2013, available at
http://articles.chicagotribune.com/2013-03-20/news/ct-edit-wrigley-20130320_1_rooftop-owners-chicago-cubsrosemont-mayor-brad-stephens (last visited Mar. 25, 2013) QRWLQJWKDWWKH&XEV¶RZQHUVWKH5LFNHWWVIDPLO\LVQRW
seeking public funds for any of the $500 million cost to renovate its stadium. However, the City of Chicago is
EORFNLQJWKHWHDP¶VHIIRUWV 
214
Sullivan v. NFL, 34 F.3d 1091 (1st Cir. 1994). Former New England Patriots owner, William H. Sullivan, sued
the NFL on antitrust grounds for restricting team owners from selling shares of the member organizations to the
public. Id. at 1095. Sullivan hoped to sell 49% of the Patriots in an effort to raise capital for a financially struggling
team. Id. Due to the NFL's restriction on a public stock offering, Sullivan was forced to sell the team, which caused
great instability for the club for six years. Id. In 1988, Sullivan sold the team to Victor Kiam, who resold the team
four years later to James Orthwein. See id. at 1096. Just two years later, in 1994, Orthwein sold the Patriots to the
current owner, Robert Kraft. See Robert Kraft, Chairman and CEO, THE NEW ENGLAND PATRIOTS, TEAM, FRONT
OFFICE, http://www.patriots.com/team/staff/robert-kraft/e4af13f7-fe19-430c-9485-e3fe17042ca6 (last visited Mar.
25, 2013); see also Lynn Reynolds Hartel, Community-Based Ownership of a National Football League Franchise:
The Answer to Relocation and Taxpayer Financing of NFL Teams, 18 LOY. L.A. ENT. L.J. 589 (1998).
215
Hartel, supra note 214, at 612.
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franchise hopping from city to city and financial blackmail by owners who threaten to leave a
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owners are constantly looking for new revenue streams that will increase their
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bottom line. This paper will examine one of these methods- new stadium

traditional sports like basketball that are still developing an audience. It seems that these types

construction. Owners, and politicians alike, promise the citizenry that these new

of organizations would be a perfect breeding ground for a community buy in ± both literally and

multi-million dollar facilities will have a huge economic impact on the city
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population that new jobs will be created and the aggregate income ofa means
the cityofwill
RIFRPPXQLWLHVWKDWZHOFRPHG³WRZQWHDPV´LQWKHHDUO\GD\VRIIRRWEDOODV
inviting
2

can thesewould
promises
fulfilled?
newly
substantially
increase.andBut
community
entertainment
involvement
seembe
to be
a perfect Do
petrithese
dish for
this model.
Perhaps,stadiums
though, there
is an even
more
useful
place for
the adoption
of this
model ± a
constructed
and arenas
really
have
a positive
economic
impact
on the
broader
for stadiums
the not-for-profit
publicly
held and
corporate
concept
outside areas
the field of
cities?stage
Do new
really help
revitalize
rejuvenate
downtown
professional sports. In a 1995 report for the Wisconsin Policy Research Institute,217 Dr. Daniel

like politicians and lawmakers claim? And most importantly, how do cities

216
217

actually
attain
the landadditional
where discussion
stadiumsonare
See generally,
id. (regarding
howbuilt?
and why the Packers model could be employed).

WISCONSIN PUBLIC POLICY RESEARCH INSTITUTE REPORT, THE GREEN BAY PACKERS: AMERICA¶S ONLY NOTFOR-PROFIT MAJOR-LEAGUE SPORTS FRANCHISE, Nov. 1995 Vol. 8, No. 9. Dr. Alesch suggested that the model

would be particularly useful for creating or enhancing assets that would have the opportunity to be self-supporting.
Id. It might also be used to preserve a natural amenity from destruction or development. Id. He specifically
mentioned Sturbridge Village in Massachusetts and Mystic Seaport in Connecticut as two candidates for this type of
ownership.
Id.
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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Alesch examined the many benefits the Packers brought to the Green Bay community. Upon
doing so, he suggested that the same not-for-profit publicly held corporate structure could just as
easily be applied to community assets in other educational and recreational realms.

218

Anyone

who has ever listened to a membership pledge drive for public radio can easily see why having a
community invested in a project can lead to a positive result in terms of investment. Anyone
who has ever run a not-for-profit corporation can tell you that relief from having to report and

The Economic Impact of New Stadiums and Arenas on
Cities

pay earnings and dividends can allow important community assets to function.

One concern that community assets like a museum or an orchestra might face is that the

purchase of stock in the corporation is just that- a purchase. As a result, there is no tax deduction
for a "donation" to a charitable entity for the stock purchase price.

In exchange, though,

Garrett Johnson

"owners" have a vested interest in the asset and, as a stockholder, a voice in the management of
the asset. The trade off of a tax deduction for participation in management may not be desirable
in every instance. An investor/donor may be more interested in one than the other. The Packers
notwithstanding, it seems likely that an established and beloved community asset in a smaller
city or town may be the most likely candidate to follow the community ownership model.
While laws vary by state, most require that a not-for-profit serve a particular public219 or
mutual220 benefit. Formalities and fiduciary standards may be similar to for-profit corporations,
but not-for-profits rarely issue stock because their assets may not inure to the benefit of a private
individual, nor may they be distributed to an individual upon dissolution.221 The Packers are
able to offer stock even though organized as a not-for-profit because they are scrupulously

218

Id.
See e.g., Wis. Stat. Ann. § 181.0302(15) (West 2013). Typically a charitable purpose. Id.
See id.
221
26 C.F.R. § 150(c)3-1(c)(2).
219
220
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careful about identifying the fact that the stock has no monetary value, 222 both in stock offering
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professional sports leagues into multi-billion dollar industries.1 When contracts
can serve as a model to other communities seeking to protect their own unique assets at a time

expire, players are free to go to whatever team offers them the most money. Long

when municipal government budgets can no longer be counted on, and large private donors have

gone are the days of a player staying with one team his entire career, a la Cal

become increasingly scarce.

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
CONCLUSION
owners are constantly looking for new
revenue streams that will increase their
Gerald Clifford was a pioneer in the field we now refer to as sports law. He used his

bottom line. This paper will examine one of these methods- new stadium

legal talent, his commitment to the people of Green Bay and his love for the Packers to help

construction. Owners, and politicians alike, promise the citizenry that these new

build an enduring, if quiet legacy. His understanding of the law helped to keep the Packers in

multi-million dollar facilities will have a huge economic impact on the city

Green Bay against all odds. His community leadership helped to organize the support the team
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needed to persevere. His willingness to advocate on behalf of the team, and to devote his

population that new jobs will be created and the aggregate income of the city will

services to a cause in which he so strongly believed, serves as a model for all lawyers, be they
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like politicians and lawmakers claim? And most importantly, how do cities

passion, an attorney's work can impact a team, a town and a sport for decades to come.

actually attain the land where stadiums are built?
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See Hartel, supra note 214, at 593±95.
See,e.g., TORINUS, supra note 40, at 19, 70; GREEN BAY PACKERS, SHAREHOLDER HISTORY, at 538±39, available
at http://prod.static.packers.clubs.nfl.com/assets/docs/2012shareholder-history.pdf (last visited Mar. 25, 2013).
224
See GREEN BAY PACKERS, SHAREHOLDER HISTORY, at 539, available at
http://prod.static.packers.clubs.nfl.com/assets/docs/2012shareholder-history.pdf
(last visited Mar. 25, 2013).
1
223

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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2013: THE YEAR OF TERMINATIONS
By: Naz Nazarinia Scott1
ABSTRACT
Musicians have taken back their songs! The start of 2013 marked the first
year that artists who created works of art and gave those rights away in a
contract were able to terminate their agreement and reclaim their work. The
Copyright
Act of 1976Impact
gave recording
artistsStadiums
and songwriters
the Arenas
possibility toon
The
Economic
of New
and
cancel contracts to works they licensed 35 years ago. Thirty-five years ago, artists
like Bruce Springsteen, The Village Cities
People and The Eagles, who were virtually
unknowns signed licensing agreements in the ¶V DQGQRZ DUHDEOHWREUHDN
their contracts or enter into new renegotiated contracts. These artists are only
few amongst many who now have the opportunity to cancel contracts and reclaim
their works.

Garrett Johnson
INTRODUCTION

United States copyright law is a balancing act of promoting creativity by providing a
limited monopoly.2 Copyright laws have undergone changes, substantively and structurally,
throughout the years. The most recent and most significant revisions of the last century occurred
in the Copyright Act of 19093 (hereinafter the ³1909 Act´ and the Copyright Act of 1976
(hereinafter the ³1976 Act´  Each overhaul of the United States copyright law was preceded by
a pressing need to resolve problems that emerged after the previous act had been ushered through
the court system with unforeseen and undesirable outcomes.

1

© 2013 Naz Nazarinia Scott received her Juris Doctorate in 2013 from the University of Utah S.J. Quinney
College of Law and is with the law firm of Richards Brand Miller Nelson based in Salt Lake City. Her previous
experience includes work as a summer intern for CMG Brands and CMG Worldwide, an intellectual property rights
management company located in West Hollywood, California; and as a research assistant researching Copyright
Law preemption of contracts. She would like to extend a sincere thanks to Rita T. Reusch for her valuable comments
on the previous drafts of this paper and a special thank you to her family and friends for all their support. Comments
are welcomed at Naziol.Nazarinia@law.utah.edu.
2
"To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries." U.S. CONST. art. I, § 8, cl. 8.
3
Copyright Act of 1909, Pub. L. No. 60-349, § 9, 35 Stat. 1075 (1909) (repealed and replaced in 1976).
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The copyright system is structured to incentivize authors to create works, permitting
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transfers or assignment, often simply called termination rights, in the 1976 Act will be the focus

expire, players are free to go to whatever team offers them the most money. Long

of discussion with an emphasis on the unexpected problems that have subsequently surfaced

gone are the days of a player staying with one team his entire career, a la Cal

regarding those termination rights, most of which have not yet been resolved by Congress or the

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

courts.

owners are constantly looking for new revenue streams that will increase their
PART I: BACKGROUND

bottom line. This paper will examine one of these methods- new stadium
The passage of the 1976 Act was a congressional response to problems that had emerged

construction. Owners, and politicians alike, promise the citizenry that these new

from provisions within the copyright law of the 1909 Act. The 1976 Act purged many of the

multi-million dollar facilities will have a huge economic impact on the city
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renewal term by replacing it with one single, but longer term. The renewal term in the 1909 Act
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These newly created termination rights were implemented by the 1976 Act to remedy

like politicians and lawmakers claim? And most importantly, how do cities

problems in the 1909 Act, but instead subsequently created new problems. Termination rights

actually attain the land where stadiums are built?

have been, and will continue to be, a ³hot topic´ area in copyright because the first termination
rights for works created on or after January 1, 1978 go into effect in 2013. While terminations of
4

See
1 infra Section II.

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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copyright transfers affect a broad spectrum of business, this paper primarily uses examples from
the music industry to illustrate the problems that have arisen with respect to termination rights.
Many record labels are already becoming involved in legal battles involving artists who seek to
reclaim the copyright in their musical works. They, along with many others, are on the cusp of
even more litigation as more artists become eligible to exercise their legal termination rights.
With very little legal precedent, and even less statutory interpretation to help guide the courts, a

The Economic Impact of New Stadiums and Arenas on
Cities

rights holder or a transferee is left guessing the outcome or consequence resulting from an
attempt to terminate a copyright that was licensed or transferred after 1978. Courts are relegated
into uncharted legal theory and policy, uncertain of the path ahead. This paper explores some of
the pending controversies expected in the ensuing years surrounding copyright termination
rights.

Garrett Johnson
PART II: 1909 COPYRIGHT ACT
Prior to the 1909 Act, the last major revision to copyright laws was in 1790.5 The 1909

Act introduced many changes to the United States copyright scheme. However, Congress did
attempt to maintain some consistency by preserving much of the language of earlier laws in
order to maintain the judicial interpretation and case law already established in those provisions.6
The 1909 Act contained two terms: an initial term and a so-called ³renewal term´7
Congress recognized copyrights as being extremely difficult to accurately value at creation, and
therefore provided the renewal term, which was meant to give authors a second chance at
benefiting from their work, given the later knowledge of its commercial value. It permitted
5

1-4 Melville B. Nimmer & David Nimmer, Nimmer on Copyright § 4.02 (1992).
H.R. REP. NO. 60-DW   ³0DQ\DPHQGPHQWVRI>SKUDVHRORJ\@ZHUHVXJJHVWHGEXWWKHFRPPLWWHHIHOW
WKDWLWZDVVDIHUWRUHWDLQZLWKRXWFKDQJHWKHROGSKUDVHRORJ\ZKLFKKDVEHHQVRRIWHQFRQVWUXHGE\WKHFRXUWV´ 
7
See Copyright Act of 1790, Ch. 15, 1 Stat. 124, § 1 (1790) (A renewal term did exist as part of copyright law prior
to the enactment of the 1909 Act); see also Copyright Act of 1831, Ch. 16, 4 Stat. 436 (1831) (Congress made
changes to the laws concerning renewal terms in the 1831 Copyright Act.).
6
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authors to re-license their work with new and different contract terms, despite the fact that they
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changes in the 1909 Act is that it effectively doubled the copyright term from 14 to 28 years.9

expire, players are free to go to whatever team offers them the most money. Long
Copyright law under the 1909 Act also contained two schemes of protection:

gone are the days of a player staying with one team his entire career, a la Cal

unpublished works were provided state common law protection and published works were given

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

federal statutory protection.10 The 1909 Act included formal requirements for any published

owners are constantly looking for new revenue streams that will increase their

work in order to maintain its federal copyright protection.11 Publication of works without the
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protection scheme to the federal statutory protection.13 However, that was only if the necessary

population that new jobs will be created and the aggregate income of the city will

formal requirements were followed
when the work was published.14
2

substantially increase. But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the

8

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

Stewart v. Abend, 495 U.S. 207, 230 (1990) (citations omitted).
Copyright Act of 1909, Pub. L. No. 60-349, §9, 35 Stat. 1075 (1909) (repealed with the Copyright Act of 1976
like politicians and lawmakers claim? And most importantly, how do cities
Act).
10
See Nimmer, supra note 5, § 4.02.
11
Id.
12 actually attain the land where stadiums are built?
Nimmer, supra note 54 ³µ3XEOLFDWLRQ¶ZDVDWHUPRIDUWXQGHUWKH$FW7KHUHOHYDQWGHFLVLRQVXQGHU
[the 1909 Act] indicated that publication occurred when, by consent of the copyright owner, the original or tangible
copies of a work are sold, leased, loaned, given away, or otherwise made available to the general public, or when an
authorized offer is made to dispose of the work in any such manner, even if a sale or other such disposition does not
LQIDFWRFFXU´ 
13
Id.
14
Id.
1
9

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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Notice of Copyright
One of the formal requirements to maintain copyright protection was a ³notice of
copyright´ WR EH DIIL[HG on any published work for which the author sought federal copyright
protection.15 A published work contained a notice of copyright by including D³´ on each copy
of the work.16 This notice granted the work with protection by the federal statutory copyright
laws.

Publication of the work without the notice resulted in the author losing copyright

The Economic Impact of New Stadiums and Arenas on
Cities

protection.17

Loss of protection due to failure to publish with a notice of copyright was one of the most

prevalent problems in the 1909 Act. A large number of works, otherwise protected by federal
copyright, fell into the public domain this way.18

Proponents who supported the formal

Garrett Johnson

requirement of a notice of copyright argued that the benefit of requiring authors to take
affirmative steps was that they had to indicate their desire to protect their works.19

This

requirement, in turn, allowed the use of more works for which authors did not seek protection.20
Only those works where the author had a genuine interest in protecting and exploiting their work
received protection (if the formal requirements were followed), while others works became
available for public use. The argument opposing the formal requirements pointed to the vast
volume of works that were unintentionally falling into the public domain because mistakes in
meeting formality requirements at the time of publication caused a loss of protection. Many
15

Copyright Act of 1909 § 9 (1909).
Id.
2-7 Nimmer  ³,IDFRS\ULJKWQRWLFHLVUHTXLUHGDQGLWVRPLVVLRQLVQRWH[FXVHGWKHOHJDOFRQVHTXHQFHLVWR
LQMHFWWKHZRUNLQWRWKHSXEOLFGRPDLQ´ 
18
R. Anthony Reese, Innocent Infringement in U.S. Copyright Law: A History, 30 COLUM. J.L. & ARTS 133, 184
(2007) (citing The Registration of Copyright Senate Comm. on the Judiciary, 86th Cong., Study No. 17: Copyright
Law Revision: Studies Prepared for the Subcommittee on Patents, Trademarks and Copyrights of the Senate
Committee on the Judiciary 33 (Comm. Print 1960)).
19
See Matthew W. Turetzky, Applying Copyright Abandonment in the Digital Age, DUKE L. & TECH. REV., 19, 38
(2010) (citing Marshall Leaffer, Understanding Copyright Law, 161, 162 (4th ed. Matthew Bender & Co 2005)).
20
Id.
16
17
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authors who did intend to protect their works accidentally lost protection because of a simple, but
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cities? Do new stadiums really help revitalize and rejuvenate downtown areas
21

H.R. REP. NO. 94-1476, DW   ³2QHRIWKHVWURQJHVWDUJXPHQWVIRUUHYLVLRQRIWKHSUHVHQWVWDWXWHKDVEHHQ
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claim?now
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need politicians
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resulting
unintentional or
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unimportant
RPLVVLRQVRUHUURUVLQWKHFRS\ULJKWQRWLFH´ 
22
Stewart v. Abend, 495 U.S. 207, 229 (1990) (citing Barbara A. Ringer, Renewal of Copyright (1960) reprinted in
actually attain the land where stadiums are built?
Copyright Law Revision Study No. 31: prepared for the Senate Committee on the Judiciary, 86th Cong., 125
(1961)).
23
Copyright Act of 1909 at § 24.
24
Id. at § 11.
25
Id. at § 24.
26
Id. at §§ 24, 25.
27
Id.
1 at § 23.

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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1959, for example, roughly 21,500 copyrights were renewed, as against 124,500 that went into
the public domain at the end of their first 28-\HDUWHUP´28
An example of the formal renewal requirements gone awry is demonstrated through the
circumstances surrounding a feature film titled ³,W¶V D :RQGHUIXO /LIH.´ After the copyright
ownership changed hands numerous times, the rights holder, at the time the one-year renewal
window was tolling did not properly renew the work because of a simple clerical error.29 As a

The Economic Impact of New Stadiums and Arenas on
Cities

result, the film ³IHOO´ into the public domain after losing its federal copyright protection because
it failed to adhere to the formal copyright requirements.30

The transfer of WKH DXWKRU¶V renewal right became a standard provision in most
entertainment contracts. Many first-term contracts already contained language requiring authors

Garrett Johnson

to assign their right of renewal to a record label or a production company with which they were
under contract, essentially negating the purpose of the second-term afforded to authors.31 Until
1943, however, it was unclear whether the provisions assigning renewal rights were valid and
enforceable in court under the law.32 In 1943, a landmark Supreme Court copyright case, Fred
Fisher Music Co. v. M. Witmark & Sons, made clear that assignment of renewal terms was
28

BARBARA A. RINGER, S. COMM. ON THE JUDICIARY, 86TH CONG., RENEWAL OF COPYRIGHT 187 (Comm. Print
1961) (study prepared by author for the Senate Subcommittee on Patents, Trademarks, and Copyrights).
29
Sam Williams, Should Auld Copyrights Be Forgot, UPSIDE TODAY (Dec. 22, 1999),
http://homepages.law.asu.edu/~dkarjala/OpposingCopyrightExtension/publicdomain/Williams12-22-KWPO ³$IWHU
languishing for nearly two decades in the studio vaults, "It's a Wonderful Life" fell into the public domain. Movie
historians disagree on the reason behind this. Some attribute it to a clerical error. Others credit simple disinterest on
WKHSDUWRIVWXGLRPDQDJHPHQW´ 
30
Id. (explaining that the film was a derivative work and it was eventually protected through assertion of rights in
the original work which had maintained its federal copyright protection. Although the film as a whole was not
protected, it was precluded from being shown due to existing copyrights in compositions and music within the film).
31
See Daniel Gould, Time's Up: Copyright Termination, Work-for-Hire and the Recording Industry, 31 COLUM. J.L.
& ARTS 91, 101 (2007).
32
HOWARD B. ABRAMS, 2 THE LAW OF COPYRIGHT  ³3ULRUWRWKH)Ued Fisher decision there was some
uncertainty over whether transfers of rights in the renewal term were valid prior to the vesting of the renewal
WHUP´ see also &RUFRYDGR0XVLF&RUSY+ROOLV0XVLF,QF)G G&LU  ³>7@KHUHLVD
strong presumption against the conveyance of renewal rights: [I]n the absence of language which expressly grants
ULJKWVLQµUHQHZDOVRIFRS\ULJKW¶RUµH[WHQVLRQVRIFRS\ULJKW¶WKHFRXUWVDUHKHVLWDQWWRFRQFOXGHWKDWDWUDQVIHURI
copyright even if it incOXGHVDJUDQWRIµDOOULJKWWLWOHDQGLQWHUHVW¶LVLQWHQGHGWRLQFOXGHDWUDQVIHUZLWKUHVSHFWWRWKH
UHQHZDOH[SHFWDQF\´  LQWHUQDOFLWDWLRQRPLWWHG 
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permitted and enforceable under the law. 33 Two sentences was all it took to validate contractual

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
transfers
of renewal rights making copyrighted works fully assignable and transferable:
increased, television
contracts
havehabits
soared
to unprecedented
While authors
may have
making
for intermittentlevels
want, and
theydozens of
may have no less a spirit of independence which would resent

treatment
of them
as The
wards
under of
guardianship
thehelped
law. We
new stadiums
have been
built.
advent
free agencyofhas
propel
conclude, therefore, that the Copyright Act of 1909 does not
34

1
by authors
to assigndollar
their renewal
interests.
When contracts
professionalnullify
sportsagreements
leagues into
multi-billion
industries.
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Fred Fisher Music Co. v. M. Witmark & Sons, 318 U.S. 643, 657 (1943).
actually attain the land where stadiums are built?
Id. at 657.
35
Michael J. Bales, The Grapes of Wrathful Heirs: Terminations of Transfers of Copyright and "Agreements to the
Contrary," 27 CARDOZO ARTS & ENT. L.J. 663, 667 (2010).
36
H.R. REP. NO. 94-1476, at 124 (1976).
37
Fred Fisher Music Co. v. M. Witmark & Sons, 318 U.S. 643, 654 (1943); Stewart v. Abend, 495 U.S. 207, 218
(U.S. 1990) (citing H.R. REP. NO. 60-2222, at § 23 (1909)).
38
Bales,
supra note 35, at 666.
1
34

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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if not all, were not in a bargaining position to negotiate, and overwhelmingly authors were left in
disadvantageous bargaining positions without the power to obtain additional compensation for
the renewal period.39 ³%\WKHVUHFDSWXUHRIULJKWVWKURXJKUHQHZDOZDVODUJHO\FRQVLGHUHG
to be a failed experiment because corporations routinely required artists to assign their renewal
rights away in the first contract negotiation.

Such assignments were held to be legally

HQIRUFHDEOHHYHQWKRXJKWKH\HYDGHGWKHOHJLVODWLYHLQWHQWRISURWHFWLQJDXWKRUV´ 40 This judicial

The Economic Impact of New Stadiums and Arenas on
Cities

interpretation of the 1909 Act influenced the way Congress reformed the structure of copyright
law in the 1976 Act.41 The need for copyright reform was becoming increasingly evident as
more time passed since the 1909 Act.42
The purpose of the renewal right was part of the balance achieved by Congress; the

Garrett Johnson

assignment of these renewal rights disturbed that congressional balance.

Congress still

recognized that copyrights were extremely difficult to accurately value at the time of creation43
and it wanted to find another way to provide authors with a second chance to benefit after the
value of their copyright had been fairly realized.44 The drafting of the 1976 Act was intended to
continue some aspects of copyright law while resolving the issues that had arisen since the
enactment of the 1909 Act.45

39

Gould, supra note 31, at 101.
Id.
Id.
42
Emily Burrows, Termination of Sound Recording Copyrights & the Potential Unconscionability of Work for Hire
Clause, 30 REV. LITIG   ³7KH&RS\ULJKW$FWRIZDVFUHDWHGLQUHVSRQVHWRWKHWHFKQRORJLFDO
changes associated with the development of the motion picture, phonograph, radio, and WHOHYLVLRQ´  LQWHUQDO
citations omitted).
43
H.R. REP. NO. 94-1476, at 124 (1976); see also 6WHZDUWY$EHQG86   ³>8@QOLNH real
property and other forms of personal property, [a copyright] is by its very nature incapable of accurate monetary
HYDOXDWLRQSULRUWRLWVH[SORLWDWLRQ´  FLWDWLRQRPLWWHG 0LOOV0XVLF,QFY6Q\GHU, 469 U.S. 153, 172-73 (1985).
44
H.R. REP. NO. 94-DW ³$SURYLVLRQRIWKLVVRUWLVQHHGHGEHFDXVHRIWKHXQHTXDOEDUJDLQLQJSRVLWLRQRI
DXWKRUVUHVXOWLQJLQSDUWIURPWKHLPSRVVLELOLW\RIGHWHUPLQLQJDZRUN VYDOXHXQWLOLWKDVEHHQH[SORLWHG´ 
45
See Ringer, supra note 28.
40
41
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PART III: 1976 COPYRIGHT ACT
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See generally H.R. REP. NO. 94-1476 (explaining proposed legislation revising copyright law).
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Burrows, supra 42, at 105.
48 constructed stadiums and arenas really have a positive economic impact on the
After the 1976 Act was enacted, works in their first term under the 1909 Act still had to be formally renewed until
1992. The Copyright Renewal Act of 1992 amended the copyright law and removed the renewal requirement,
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304(a)(1)(C)(iv) (2012) (detailing conditions for renewal of the copyright). Any works created after 1978 fell under
the 1976 Act so the amendment only affected works which were created between 1963 and 1977.
49 like politicians and lawmakers claim? And most importantly, how do cities
See Golan v. Holder, 132 S. Ct. 873, 877-78 (2012); Ringer, supra note 28, at 216.
50
To get the protection the United States needed to meet the requirements contained within the Berne Convention,
the United States finally joined the Berne Convention in 1988. Thomas P. Arden, The Questionable Utility of
actually attain the land where stadiums are built?
Copyright Notice: Statutory and Nonlegal Incentives in the Post-Berne Era, 24 LOY. U. CHI. L.J. 259, 259-60
(1993).
51
7KHIRUPDOUHTXLUHPHQWIRUDµQRWLFHRIFRS\ULJKW¶LQGLFDWHGZLWKDZDVUHPRYHGE\WKH%HUQH&RQYHQWLRQ¶V
own elimination of that formality in 1988, after the United States had already become a member. Berne Convention
Implementation Act of 1988, Pub. L. No. 100±6WDW   ³$Q$FWWRDPHQGWLWOH8QLWHG6WDWHV
Code, to implement the Berne Convention for the Protection of Library and Artistic Works, as revised at Paris on
July
1 24, 1971, anGIRURWKHUSXUSRVHV´ $UGHQsupra note 50.

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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However, to continue to preserve the authors chance at a ³second bite of the apple´ for
works that may have been initially undervalued, Congress created a new right contained within
the copyright law²a termination right. This right gave an author the ability to terminate an
exclusive or non-exclusive license or grant and recapture the rights in their copyrighted work.52
Termination Right Basics
The termination
right Impact
was an attempt
Congress
to create another
for authors
The
Economic
of by
New
Stadiums
and avenue
Arenas
on to
Cities
the creation of the termination right sought to
benefit from their works a second time.53 While
address some of the problems that had emerged with respect to renewal rights, new problems
emerged with this newly created right, and the courts have yet to develop a solution.54
The termination right was structured to create a window of time in which an author is
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able to reclaim their copyright after providing a license or grant of use in their work. The most
significant change from a renewal right was that the termination right did not automatically
³UHYHUW´ the copyright back to the author, but rather the author is required to actively go after
their right and serve a notice of termination.55 This structure was formed because Congress was
already aware of the unequal bargaining power in contracts negotiations for copyright grants.
Rather than allowing a repeat of the 1909 Act where judicial interpretation permitted assignment
of a right LQWHQGHG IRU WKH DXWKRU¶V EHQHILW, Congress included an explicit clause in the statue
prohibiting assignments ³Termination of the grant may be effected notwithstanding any

52

Stephen W. Tropp, It Had to Be Murder or Will Be Soon - 17 U.S.C. § 203 Termination of Transfers: A Call for
Legislative Reform , 51 J. COPYRIGHT SOC'Y U.S.A.    ³7KHVWDWXWRU\VWUXFWXUHHQDFWHd by Congress
in the 1909 Act was carried over into the 1976 Act in § 304(c). With respect to the 1909 Act works in their initial
term on the effective date of the Copyright Act of 1976 (Jan. 1, 1978), § 304(c) effectively gave defined heirs a
second bite DWWKHDSSOHWRSRWHQWLDOO\FXWRIIULJKWVWRGHULYDWLYHZRUNVSURGXFHGXQGHUWKHLQLWLDOJUDQW´ 
53
See :RRGVY%RXUQH&R)G G&LU  ³:KHQWKH&RS\ULJKW$FWZDVWKRURXJKO\UHYLVHGLQ
1976, Congress attempted to restore a second FKDQFHWRDXWKRUVRUWKHLUKHLUV´  LQWHUQDOFLWDWLRQRPLWWHG 
54
See infra Section II.C.
55
H.R. REP. NO. 94-1476, at 143 (1976).
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agreement to the contraryLQFOXGLQJDQDJUHHPHQWWRPDNHDZLOORUWRPDNHDQ\IXWXUHJUDQW´56
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the author is deceased.61 If the author is deceased, the rights to terminate are apportioned
among heirs and governed by the statute itself in a ³waterfall´ like fashion.62 The rights vest first
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with the widow(er) entirely2 unless there are surviving children or grandchildren of the author.63

substantially increase. But can these promises be fulfilled? Do these newly
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the entire right.64

If both a widow(er) and surviving children or grandchildren exist, the

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

widow(er) maintains one-half of the interest and the other half is divided amongst any children
56

like politicians and lawmakers claim? And most importantly, how do cities

17 U.S.C. §§ 203(a)(5), 304(c)(5) (2010) (emphasis added).
57
But see Bales, supra note 35, at 665.
58 actually attain the land where stadiums are built?
17 U.S.C. §203(a)(3).
59
17 U.S.C. §304(c)(3).
60
17 U.S.C. § 204(c)(6)(a).
61
17 U.S.C. § 304(c)(1).
62
17 U.S.C. § 304(c)(2).
63
17 U.S.C. § 304(c)(2)(A).
64
17
1 U.S.C. § 304(c)(2)(B).

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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or grandchildren.65 If the author dies without a widow(er), children, or grandchildren, the
DXWKRU¶VH[HFXWRUVKDOORZQWKHWHUPLQDWLRQLQWHUHVW 66 This proportional system is identical in 17
U.S.C. §304 for pre-1978 works and 17 U.S.C. §203 for post-1978 works raises some questions
with respect to fairness of termination abilities discussed below.
For the termination to take effect, the author must serve a notice to terminate to the
grantee of the work.67 The notice to terminate could be served as early as ten years before the
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opening of the termination window and as late as two years prior to the termination date.68 The
minimum two year notice requirement prohibits a last minute notice as the termination window
is closing.69 If the author does not exercise their termination right during the termination
window, they lose their right indefinitely and may not reclaim their grant of copyright.70 One

Garrett Johnson

problem is the lack of clarity in the notice of termination requirements, which may be hindering
terminations being submitted effectively. 71
The actual effect of terminating a right is that all rights revert to the author, authors, or
other persons who owned the termination interest.

As a practical matter, the exercise of

termination prompts a renegotiation.72 For joint works with multiple authors, the majority of

65

17 U.S.C. § 304(c)(2)(C).
17 U.S.C. § 304(c)(2)(D).
67
17 U.S.C. §§ 304(c)(4), 203(a)(4).
68
17 U.S.C. §§ 304(c)(4)(A), 203(a)(4)(A).
69
See infra Section II. C. a. (This two-\HDUUHTXLUHPHQWPD\DIIHFWWKHJUDQWHH¶VDELOLW\WRH[SORLWWKHZRUNPRUHVR
by creating derivative works which would be ineligible for termination.).
70
Arguably, the closing of this termination window could result in the missed opportunity for recovery of rights by
authors similar to the missed opportunity for recovery of the renewal one-year renewal window under the 1909 Act;
see Burrows, supra 42, at  ³>,@WLVVWLOOHDV\for an author or his heir to miss the termination window or not
LQFOXGHVXIILFLHQWLQIRUPDWLRQWRPDNHWKHWHUPLQDWLRQHIIHFWLYH´ c.f. Marc H. Greenberg, Reason or Madness: A
Defense of Copyright's Growing Pains, 7 J MARSHALL REV. INTELL. PROP. L. 1, 6 (2007).
71
Burrows, supra 42, at 110.
72
Ryan Ashley Rafoth, Note, Limitations of the 1999 Work-for-Hire Amendment: Courts Should Not Consider
Sound Recordings to Be Works-for-Hire When Artists' Termination Rights Begin Vesting in Year 2013, 53 VAND. L.
REV   ³&RQJUHVVLQWHQGHGWKHULJKWRIWHUPLQDWLRQWRJLYHWKHVHDUWLVWVDFKDQFHWRUHQHJRWLDWH
UR\DOWLHVDIWHUWKHLUZRUNHQWHUVWKHPDUNHWDQGREWDLQVGHILQLWHYDOXH´  FLWDWLRQRPLWWHG 7URSSsupra note 52, at
801.
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those who executed the grant of copyright must join to terminate it. Once the grant is terminated
byEHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
a majority of the authors, the entire grant is terminated; those who did not join in the
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first, 17 U.S.C. §304, applies to works which were created before January 1, 1978 and the

expire, players are free to go to whatever team offers them the most money. Long

second, 17 U.S.C. §203, applies to grants made on or after January 1, 1978. Although somewhat

gone are the days of a player staying with one team his entire career, a la Cal

paralleling each other, the law, in effect, applies slightly differently to works created after 1978

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

compared to works that pre-existed 1978, the effective date of the law.

owners are constantly looking for new revenue streams that will increase their
§304 ± Works Created Before January 1, 1978

bottom line. This paper will examine one of these methods- new stadium
Section 304 applies to copyrighted works created prior to January 1, 1978. A form of
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like politicians and lawmakers claim? And most importantly, how do cities
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17 U.S.C. § 203 (b)(3) (2010).
actually attain the land where stadiums are built?
See Fred Ahlert Music Corp. v. Warner/Chappell Music, 155 F.3d 17, 18 (2d Cir. N.Y. 1998). Sonny Bono
Copyright Term Extension Act, Pub. L. No. 105-298, 112 Stat. 2827 (further extending copyright terms from 75
years to 95 years, adding a 20 years to copyrights); see also 17 U.S.C. § 304(b) (2002); see ³*DS:RUNV´GLVFXVVLRQ
infra Section II.D.b.
75
17 U.S.C. §304(c) (2002). It is important to understand the discussion has shifted from when the work was
created to when the grant was executed. The execution date of the grant will affect which provision, 17 U.S.C. §304
or 17
1 U.S.C. §203, applies to determine termination right; see infra 6HFWLRQ,,&E³*DS:RUNV´GLVFXVVLRQ
74

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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assumed constructive notice and knowledge of the new law along with the termination right.76
Renewal rights not assigned in a will were governed by §304(c). The termination right may be
affected E\DXWKRUVRUDQ\RIWKHDXWKRU¶VKHLUV77 The grant of copyright may be exclusive or
non-exclusive for the renewal of the copyright and must be executed before January 1, 1978.78
Works in their first term or renewal term were eligible to be terminated during a five year
ZLQGRZEHJLQQLQJ³ILIW\-six years from the date the copyright was originally secured, or January

The Economic Impact of New Stadiums and Arenas on
Cities

ZKLFKHYHULVODWHU´79 Termination after the end of the renewal term was permitted by
authors and their heirs because Congress viewed subsequent extensions of the copyright term as
³QHZ´ ULJKWV that the original grants did not contemplate signing away since they did not yet
exist when the copyright were granted.80

Garrett Johnson

A copyright grant may be terminated by the person who executed it, or in the case of one
or more authors of WKHZRUNPD\EHWHUPLQDWHGE\WKRVHZKRH[HUFLVHD³WRWDORIPRUHWKDQRQHKDOIRIWKDWDXWKRU¶VWHUPLQDWLRQLQWHUHVW´ 81 The phrasing in this provision of the statute refers to
instances where the author has died and the termination interest has been distributed amongst
multiple beneficiaries.82 To effectuate a termination, enough beneficiaries must seek or join in
the termination so that the proportional interest is more than one-half of the original termination
right.83

76

17 U.S.C. §304(c).
Id.
Id.
79
Id. at § 304(c)(3).
80
H.R. REP. NO. 94-1476, at 141 (1985); Stewart v. Abend, 495 U.S. 207, 218 (1990) (citing G. Ricordi & Co. v.
Paramount Pictures, Inc., )G G&LU  WKHUHQHZDOULJKW³FUHDWHVDQHZHVWDWHDQGWKHFDVHV
which have dealt with the subject assert that the new estate is clear of all rights, interests or licenses granted under
WKHRULJLQDOFRS\ULJKW´ 
81
17 U.S.C. § 304(c)(1) (2002).
82
Id.
83
Id.
77
78
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§203 ± Works created on or after January 1, 1978

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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is a surviving widow(er), 2children or grandchildren. Termination interests divided among the
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author¶s children or grandchildren are on a per stirpes basis, meaning each child of the author

constructed stadiums and arenas really have a positive economic impact on the
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like politicians and lawmakers claim? And most importantly, how do cities

HTXDOSRUWLRQRIRQO\WKHLUSDUHQW¶VLQKHULWDQFH, and not an equal portion of the entire termination
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actually attain the land where stadiums are built?

17 U.S.C. § 203(a).
Id.
86
Id.
87
See David Donahue, Statutory Termination Of Transfers, 932 PLI/Pat 457, 466 (2008) (expressing that there is
little understanding regarding this exception but that the legislative history suggests Congress intended to give an
DXWKRU¶VLQWHQWHPERGLHGLQDZLOOPRUHZHLJKW 
88
17
1 U.S.C. § 304(a)(3).
85

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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interest.89 The statute goes on to indicate that, in order to exercise the share of the deceased child
of the author, a majority of the children must join in the action. 90 The same difficulty can arise,
as explain below in Section C., in the discussion of the termination of joint works.
With the understanding that this provision in the statute controls grants executed after
January 1, 1978, the termination window for these works begins January 1, 2013, thirty-five
years after the execution. Although notices of termination have already been served for these

The Economic Impact of New Stadiums and Arenas on
Cities

works, the new immediacy of these terminations and the actual opening of the termination
window will result in a rush of litigation. 91

The ambiguity and uncertainty surrounding

termination rights leave much to be determined. The remaining sections of this paper explore a
variety of problems created by the 1976 Act, most of which have yet to be adjudicated or

Garrett Johnson

interpreted by the courts. Understanding the intricacies of these problems is necessary in order
to successfully develop solutions.
A. Derivative Works92 Exception
The derivative works exception was one of a few single points where the balancing of
other considerations SURGXFHGDQH[FHSWLRQWRWKHDXWKRU¶VDELOLW\WRUHFODLPWKHLUULJKWVWKURXJK
termination.93 This exception permits derivative works created under the grant of a copyrighted
work, which inherently contain elements of the original work, to continue being ³XWLOL]HG´DIWHU

89

17 U.S.C. § 304(a)(2)(C).
Id.
91
Larry Rohter5HFRUG,QGXVWU\%UDFHVIRU$UWLVWV¶%DWWOHV2YHU6RQJ5LJKWV, N.Y. TIMES, Aug. 15, 2011.
92
86&GHILQHVGHULYDWLYHZRUNDV³DZRUNEDVHGXSRQRQHRUPRUHSUH-existing works, such as a
translation, fictionalization, motion picture version, sound recording, art reproduction, abridgment, condensation, or
any other form in which a work may be recast, transformed, or adapted. A work consisting of editorial revisions,
annotations, elaborations, or other modifications which, as a whole, represent an original work of authorship, is a
µGHULYDWLYHZRUN¶´
93
Mills Music, Inc. v. Snyder, 469 U.S. 153, 174 (1985).
90
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the termination of the grant.94
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expire, players are free to go to whatever team offers them the most money. Long
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gone are the days of a player staying with one team his entire career, a la Cal
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Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

interpreted the statutory provision to allow a termination of a copyright grant, but held that the
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Based on congressional legislative history, the court found that ³&RQJUHVV saw no reason
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2
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like politicians and lawmakers claim? And most importantly, how do cities
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actually attain the land where stadiums are built?

17 U.S.C. § 304(b)(1).
469 U.S. 153 (1985).
96
Mills Music, Inc., 469 U.S. at 156.
97
Id.
98
Id. at 168.
99
Gould, supra note 31, at 131.
100
1Mills Music, Inc., 469 U.S. at 172.
95

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2

62

University of Denver Sports and Entertainment Law Journal

granted to the author or WKHDXWKRU¶V heirs.101 The purpose in protecting derivative works was to
³HQDEOH[these] ZRUNVWRFRQWLQXHWREHDFFHVVLEOHWRWKHSXEOLFDIWHUWKHH[HUFLVHRIDQDXWKRU¶V
termination ULJKWV´102 This simple statutory exception has a profound impact because ³RQ LWV
face [it] would not restrict the record labels from quickly preparing a large number of derivative
works upon receiving notice of termination, which would compete with any future re-licensing
E\WKHDUWLVWWRDGLIIHUHQWODEHO´103

The Economic Impact of New Stadiums and Arenas on
The derivative works exception is a stark contrast from the 1909 interpretation of renewal
Cities

rights. Under the 1909 Act, a grant of a renewal right was viewed as a contingent right that only
vested if the author was alive the first day of the renewal term. 104 Under the 1909 Act, if an
author died before the beginning of the renewal term, the renewal right reverted to the heirs of

Garrett Johnson

the author while the owner who was assigned the renewal right in a grant received nothing.105
The court UHDVRQHGWKDW³DVVLJQPHQWRIUHQHZDOULJKWVE\DQDXWKRUEHfore the time for renewal
arrives cannot defeat the right of the author's statutory successor to the renewal rights if the
DXWKRUGLHVEHIRUHWKHULJKWWRUHQHZDODFFUXHV´ 106 The assignment of an DXWKRU¶VUHQHZDOULJKW
was viewed as a contingent interest, which did not vest until the first day of the renewal term and
only if the author was still alive.107
In contrast, the 1976 Act does not have a renewal right, and in turn, no contingent
interest.

When interpreting the 1976 termination provisions, the court recognized that the

101

Mills Music, Inc., 469 U.S. at 173.
Id. at 176.
103
Gould, supra note 31, at 131.
104
Copyright Act of 1909 at §24; Stewart v. Abend, 495 U.S. 207, 216 (1990).
105
Copyright Act of 1909 at § 24; Stewart, 495 U.S. at 219-20 (The legislative history of the 1909 Act echoes this
YLHZ³7KHULJKWRIUHQHZDOLVFRQWLQJHQW,WGRHVQRWYHVWXQWLOWKHHQGRIWKHRULJLQDOWHUP,IWKHDXWKRULVDOLYHDW
the time of renewal, then the original contract may pass it, but his widow or children or other persons entitled would
QRWEHERXQGE\WKDWFRQWUDFW´  LQWHUQDOPRGLILFDWLRQRPLWWHG  LQWHUQDOFLWDWLRQRPLWWHG 
106
Stewart, 495 U.S. at 208.
107
See id. at 222.
102
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reformation of the Copyright Act was the result of the congressional balancing of interests.108
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Ringer, supra note 28; H.R. REP. NO. 94-1476 (1985); H.R. CONF. REP. NO. 94-1733, 71; see also Stewart v.
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citation omitted).
111 actually attain the land where stadiums are built?
Stewart, 495 U.S. at 226-27; Cf. Mills Music, Inc. v. Snyder, 469 U.S. 153, 164 (1985) (Section 304(c)(6)(A)
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17 U.S.C. § 304(c)(6)(A) (2002).
113
Id.
114
Woods v. Bourne, 60 F.3d 978, 982-84 (2d Cir.1995).
115
1Id. at 983.

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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to be used after termination of the copyright grant.116
After recognizing that an exception is created with respect to derivative works, the court
articulated the rule in which any derivative works created under the authority of a grant can
continue to be used after the termination of the grant for the pre-existing work.117 The court then
examined the arrangements to determine whether they added enough originality to qualify as
derivative works.118 The burden of proof to show that the pre-termination works did in fact

The Economic Impact of New Stadiums and Arenas on
Cities

qualify as derivative works was assigned to the party claiming the exception. 119 Finding that
many of the arrangements were not original enough to qualify as derivative works, the court held
they did not fall under the derivative works exception.

Therefore, the termination of the

copyright grant gave heirs a right to all royalties, rather than the fifty percent as indicated in the

Garrett Johnson

contract terms if the works were found to be derivatives.120
B. Gap Works

The 1976 Act created a gap in governance that has resulted in tremendous uncertainty for
authors who are wishing to terminate their grants. ³Gap Works´ refer to grants of a work where
the contracts were executed prior to January 1, 1978 for works that were not actually created
until after January 1, 1978. A simple example can illustrate this: a writer who signs a contract in
1977 to write a book within 5 years, which she has not yet begun. The work, begun after 1978
and completed shortly thereafter, is a so-called ³gap work.´
The issue lies with the fact that §203 of the 1976 Act applies to grants that were executed
116

Id. at 986.
Id. at 989-90.
118
Id. at 990.
119
Id. at 993-94 ³7KHGLVWULFWFRXUWSODFHGWKHEXUGHQRQ%RXUQHDVWKHSDUW\FODLPLQJDQH[FHSWLRQWRWKHKHLUV 
right of termination to prove that any post-termination performances were based upon pre-termination derivative
DUUDQJHPHQWVRIWKH6RQJ´  FLWDWLRQVRPLWWHG 
120
Id. at 992-93.
117
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on or after January 1, 1978.121 In the scenario above, the grant was executed prior to the required

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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§203. This leaves the author, and her attorney, unsure with respect to which section to follow

gone are the days of a player staying with one team his entire career, a la Cal

when seeking to terminate a copyright grant.123 These ³gap works´ find themselves hopelessly

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

lost between two statutory provisions, neither of which seem to govern the circumstances.
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1979 while in the studio.126 Thus, based on the face of the plain language in the statutory
provisions, the work is not governed by either §203 or §304 of the 1976 Act.

population that new jobs will be created and the aggregate income of the city will
The ³gap works´ problem caught the attention of the United States Copyright Office,

substantially increase.2 But can these promises be fulfilled? Do these newly

which acted first by requesting public comments on how to address the problem. The Copyright

constructed stadiums and arenas really have a positive economic impact on the

Office subsequently issued an analysis and possible solutions to gap works.127 In its discussion, it

cities? Do new stadiums really help revitalize and rejuvenate downtown areas
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See Shafer, supra note 121.
124 actually attain the land where stadiums are built?
Charles J. Sanders & Jan F. Constantine, In the Matter of Gap in Termination Provisions: Comments of the

Authors Guild and the Songwriters Guild of America, Fed. Reg. Doc. 2010-6936, available
at http://www.authorsguild.org/advocacy/articles/.
125
Brian Reisinger, Charlie Daniels' Signature at Heart of Copyright Dispute, NASHVILLE BUS. J., (Mar. 28, 2010).
126
Id.
127
U.S. COPYRIGHT OFFICE, ANALYSIS OF GAP GRANTS UNDER THE TERMINATION PROVISION OF TITLE 17 (Dec. 7,
2010);
Gap in Termination Provisions, 75 Fed. Reg. 72771 (Nov. 26, 2010).
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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stated, very simply, that ³LW ZRXOG EH EHQHILFLDO IRU &RQJUHVV WR FODULI\ WKH VWDWXWH´ 128 After
exploring the comments received from the public, the Copyright Office suggested the best
solution was viewing a contract for a copyrighted work that did not yet exist as merely
executory.129 ³>,@Q86FRQWUDFWODZDQµH[HFXWHG¶DJUHHPHQWLVµRQHLQZKLFKQRWKLQJUHPDLQV
to be done by either party, and where the transaction is completed at the moment that the
DJUHHPHQW LV PDGH¶ ZKLOH µDQ H[HFXWRU\ FRQWUDFW LV D FRQWUDFW WR GR VRPH IXWXUH DFW´ 130 The

The Economic Impact of New Stadiums and Arenas on
Cities

Copyright Office believes that the correct interpretation is that a contract that grants a future
copyright does not vest until the work is created.131 Though the Copyright Office made this
suggestion, little was done to actually resolve the conflict regarding the execution date differing
from the vesting date. It is still unclear when the thirty-five years will begin to toll, at the date of

Garrett Johnson

execution or the date of creation for gap works. Although the Copyright Office will accept
notices of termination, its rulemaking authority is not binding in a court and ³WKH IDFW WKDW WKH
Office has recorded the notice does not mean that it is otherwise sufficient under the law.´132
This non-binding administrative opinion could result in copyright holders missing their
termination windows if a court interprets the statutory language differently than the Copyright
Office.
Alternatives to the recommendation by the Copyright Office have included backdating

128

U.S. COPYRIGHT OFFICE, supra note 127.
Id.; see also 7%+DUPVY6WHUQ) G&LU  ³$WODZRQHFDQQRWWUDQVIHUE\DSUHVHQWVDOHZKDW
he does not then own, although he expects to acquire it. But, while the contract was without effect at law as a
FRQWUDFWRIVDOHLWRSHUDWHGDVDQH[HFXWRU\DJUHHPHQWWRVHOO´ 
130
U.S. COPYRIGHT OFFICE, supra note 127.
131
Id. ³)RUWKHUHDVRQVVWDWHGDERYHZKLFKDUHGLVFXVVHGPRUHIXOO\LQWKHSDJHV that follow, the Office suggests
the following amendment [underlined] to Title 17: § 203. Termination of transfers and licenses granted by the
DXWKRU D «  «)RUSXUSRVHVRIWKLVVHFWLRQDQGZLWKRXWSUHMXGLFHWRWKHRSHUDWLRQRIDQ\RWKHUSURYLVLRQLn
7LWOHWKHGDWHRIH[HFXWLRQRIWKHJUDQWLVQRHDUOLHUWKDQWKHGDWHRQZKLFKWKHZRUNLVFUHDWHG´ 
132
Gap in Termination Provisions, 75 Fed. Reg. 72771 (Nov. 26, 2010).
129
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the contract once the work is created. 133 However, this creates problems for the party who was

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH

given a grant in the work: a grantee who expects at least thirty-five years to exploit the work is
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a few years thereafter, post-1978 works are entering the first year of the five year termination

expire, players are free to go to whatever team offers them the most money. Long

window with uncertainty. One thing is evident: until gap works are addressed in court or

gone are the days of a player staying with one team his entire career, a la Cal

clarified by amendment, authors will continue to tread in uncharted waters waiting for an answer.

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
Works
owners are constantly looking for C.
newJoint
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streams that will increase their

Termination of joint works is another field of uncertainty for authors that have yet to be

bottom line. This paper will examine one of these methods- new stadium

resolved through judicial interpretation or congressional amendment. Notably, §304 and §203 of

construction. Owners, and politicians alike, promise the citizenry that these new

the 1976 Act have different statutory requirements in order to successfully terminate joint works.

multi-million dollar facilities will have a huge economic impact on the city

Section §304 governs works created prior to January 1, 1978, whereas Section §203 governs all

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

grants executed on or after January 1, 1978.
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actually attain the land where stadiums are built?

turn causes ambiguity for termination rights. Though the Supreme Court originally applied an
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Id.
Tropp, supra note 52, at 811 (referring to the Nimmer v. Goldstein test).
135
1See Ashton-Tate Corp. v. Ross, 916 F.2d 516, 521 (9th Cir. 1990).
134

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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agency analysis for joint works, the issue is far from resolved.136 Consider works created by
bands rather than individuals, and the uncertainty with respect to what sort of contribution an
individual must make to be considered an author of the work.137 Only an author or their heirs
may terminate a copyright grant. Determining who the authors of a work are is necessary in
order to determine who actually holds the right to terminate a grant for a joint work.138
Looking beyond the difficulties in determining who the author of a work is, the grants

The Economic Impact of New Stadiums and Arenas on
executed for joint works are riddled with other problems with respect to the statutory meaning of
Cities
words in the copyright provisions. 7KH ZRUG ³JUDQW´ DV XVHG LQ the termination provisions is
undefined and, therefore, unclear. The ambiguity causes uncertainty for authors in deciding who
may terminate a grant and what practical effect termination actually has.

Garrett Johnson

It is useful here to take another step back and understand what the effect of being a joint
author has in a copyright grant circumstance. Joint authors share full and undivided ownership
of a copyrighted work.139 The full ownership gives an individual author the ability to license the
work without consent of the other author(s); however, the individual author¶s ownership does not
extend to the ability to sign an exclusive license in the work.140 Put another way, each author of
a joint work can allow nonexclusive use of the work without consent from the other authors of
the joint work.141
Under §304 of the 1976 Act, a grant of a renewal term executed prior to January 1, 1978

136

See Community for Creative Non-Violence v. Reid, 490 U.S. 730, 740-42 (1989).
Gould, supra note 31, at 93.
Though issues surrounding authors of joint works are beyond the scope of this paper, it is notable to mention that
the development of technology and ever-increasing collaboration between artists, producers, vocalists, writers, and
the like is making that determination ever more complicated.
139
See, e.g., Ashton-Tate Corp. 916 F.2d at 522; 17 U.S.C. § 201 (a); 1-6 Melville B. Nimmer & David
Nimmer, Nimmer on Copyright § 6.03.
140
Nimmer, supra note 139, § 6.10.
141
Id.
137
138
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may EHWHUPLQDWHGWRWKHH[WHQWRIWKDWSDUWLFXODUDXWKRU¶VRZQHUVKLSLQWKHUHQHZDOFRS\ULJKW142
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duration of the renewal term in a contractual agreement with a publisher. Under §304, if one

expire, players are free to go to whatever team offers them the most money. Long

author wishes to terminate his or her grant, they may do so. The effect, as explained by Nimmer,

gone are the days of a player staying with one team his entire career, a la Cal

is that the license is still in effect by the other three authors, and the termination of the fourth

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
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of the authors who executed the agreement.144 In the example above, a single joint author would

population that new jobs will be created and the aggregate income of the city will

be unable to terminate the 2grant to the work unless two other joint authors agree to join in the

substantially increase. But can these promises be fulfilled? Do these newly

notice of termination. The effect when a majority of authors who executed the grant terminate it,

constructed stadiums and arenas really have a positive economic impact on the

results in the grant being completely terminated, including the grants by authors who did not join

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

in the termination.145 No court has yet interpreted the implication of grants and terminations

like politicians and lawmakers claim? And most importantly, how do cities

with respect to joint authors and it could, obviously, result in significant differences and

actually attain the land where stadiums are built?
142

17 U.S.C. § 304 (c)(1) (2002).
Id.
17 U.S.C. § 203 (a)(1).
145
1See id.
143
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David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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outcomes for individual authors of joint works.146 Another complication arises when discussion
narrows around WKH PHDQLQJ RI D ³JUDQW´ DV XQGHUVWRRG in the 1976 Act. In a case currently
before the United States District Court, the question asked is what is embodied in the meaning of
D³JUDQW´IRUSXUSRVHVRIWHUPLQDWLRQE\RQHDXWKRURIDMRLQWZRUN?147 The defendant in the case
is Victor Willis, a member of the musical group the Village People, which saw broad success in
WKH¶VDQG¶V148 Willis is seeking to terminate the copyright grants to the record labels

The Economic Impact of New Stadiums and Arenas on
Cities

for thirty-three musical compositions he co-authored.149 The record label, Scorpio, sought a
judicial declaration that Willis cannot terminate the grants without a majority of the joint authors
under §203.150
The controversy surrounding the fact that the documents signed by Willis granting

Garrett Johnson

Scorpio his share of ownership in the work were separate and independent from the documents
his co-authors signed.151 As Willis argues, the plain language interpretation of the statute states
WKDW³DJUDQWH[HFXWHGE\WZRRUPRUHDXWKRUV RIDMRLQWZRUN´UHTXLUHVWKHJUDQWWREHHPERGLHG
in a single writing.152 ,QFRQWUDVW6FRUSLRDUJXHVWKDWWKH³PHUHFLUFXPVWDQFH´WKDWWKHZULWLQJV
IRUWKHJUDQWDUHVHSDUDWHGRHVQRWSUHFOXGHWKHDSSOLFDWLRQRIUHTXLULQJD³PDMRULW\RIWKH
authors ZKRH[HFXWHGLW´LQ order to effectuate a termination.153 6FRUSLRDUJXHVWKH³JUDQW´does
not refer to the actual paper but the actual legal right that is transferred.154
146

The preceding analysis was a prospective speculation. Nimmer, supra note 139.
Complaint for Declaratory Relief, Scorpio Music S.A. and Can't Stop Productions, Inc., v. Victor Willis, No.
3:11-CV-01557 (S.D.Cal. July 14, 2011).
148
Larry Rohter, A Village Person Tests Copyright, N.Y. TIMES, Aug. 16, 2011.
149
Id.
150
Complaint for Declaratory Relief at 2-4, Scorpio Music S.C. v Willis, 2012 WL 1598043 (S.D. Cal. 2012) (No.
3:11-CV-01557)
151
Id.
152
Reply Memorandum of Points and Authorities in Support of Defendant's Motion to Dismiss the Complaint,
Scorpio Music S.C. v Willis, 2012 WL 1598043 (S.D. Cal. 2012) (No. 3:11-CV-01557-BTM).
153
Amended Memorandum of Points in Opposition to Motion to Dismiss Complaint for Declaratory Relief, Scorpio
Music S.C. v Willis, 2012 WL 1598043 (S.D. Cal. 2012) (No. 3:11-CV-01557).
154
Id.
147
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If Willis succeeds he will have, at the very least, eliminated the record ODEHO¶V exclusive
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H[FOXVLYHOLFHQVHVXEMHFWWRDFFRXQWLQJ´156 While the outcome of this litigation is still unclear,

expire, players are free to go to whatever team offers them the most money. Long

the implication of either outcome could send shock waves through the entertainment industry

gone are the days of a player staying with one team his entire career, a la Cal

causing record labels and movie studios rushing to old file cabinets in order to determine

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

whether other artists signed the same piece of paper, in what would then be considered the

owners are constantly looking for new revenue streams that will increase their

³same´ grant.157

bottom line. This paper will examine one of these methods- new stadium
D. Works Made for Hire

construction. Owners, and politicians alike, promise the citizenry that these new

Another major exception to termination rights are works for hire. Both termination

multi-million dollar facilities will have a huge economic impact on the city

provisions explicitly state that ³DQ\ZRUNRWKHUWKDQDZRUNPDGHIRUKLUH´LVWHUPLQDEOH.158 The
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Victory, 35 Years Later, N.Y. TIMES, C1, Sept. 11, 2013
158 like politicians and lawmakers claim? And most importantly, how do cities
17 U.S.C. § 203 (a) (2002); 17 U.S.C. § 304 (c) (2002).
159
$³ZRUNPDGHIRUKLUH´LV(1) a work prepared by an employee within the scope of his or her employment; or (2)
a work specially ordered or commissioned for use as a contribution to a collective work, as a part of a motion picture
actually
attain the land where stadiums are built?
or other audiovisual work, as a translation, as a supplementary work, as a compilation, as an instructional text, as a
test, as answer material for a test, or as an atlas, if the parties expressly agree in a written instrument signed by them
WKDWWKHZRUNVKDOOEHFRQVLGHUHGDZRUNPDGHIRUKLUH)RUWKHSXUSRVHRIWKHIRUHJRLQJVHQWHQFHD³VXSSOHPHQWDU\
ZRUN´LVDZRUNSUHSDUHGIRUSXEOication as a secondary adjunct to a work by another author for the purpose of
introducing, concluding, illustrating, explaining, revising, commenting upon, or assisting in the use of the other
work, such as forewords, afterwards, pictorial illustrations, maps, charts, tables, editorial notes, musical
DUUDQJHPHQWVDQVZHUPDWHULDOIRUWHVWVELEOLRJUDSKLHVDSSHQGL[HVDQGLQGH[HVDQGDQ³LQVWUXFWLRQDOWH[W´LVD
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
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employee of the company and the creation is within the scope of their employment, the work is
considered a work for hire and the company is considered the author. The second prong allows a
work for hire to fall within an enumerated category when the creator is not an employee of the
company if three requirements are met: a work for hire must have 1) a written agreement 2)
stating that the work is a work made for hire and 3) the work falls within one of the enumerated
categories in the statute.160

The Economic Impact of New Stadiums and Arenas on
Works that fall within the statutory definition of a work made for hire are particularly
Cities

valuable to many businesses, particularly the recording industry.

Most record labels have

recently learned to expect the grants to their most successful copyrights to be terminated thirtyfive years from execution unless they can show that it fits within the work for hire exception.

Garrett Johnson

However, record labels face an uphill battle in maintaining ownership of the works under this
exception because it is unlikely they will succeed in court in most cases.161
Most record contracts explicitly state that the artist is an independent contractor and not
an employee of the company.162 Though an artist could still be an employee notwithstanding a
written agreement, the agency analysis in almost all cases would reveal that the artist was not an
employee.163 If a record label was successful in claiming the artist is an employee, it would also
face significant tax implications because of the likelihood that it did not pay employment tax,
social security tax, etc. on behalf of those now-FODLPHG³employees.´164
The other option for record labels is to claim the work falls within one of the enumerated

literary, pictorial, or graphic work prepared for publication and with the purpose of use in systematic instructional
activities. 17 U.S.C. § 101 (2013).
160
Id.
161
See Bales, supra note 35, at 671.
162
See, e.g., Gould, supra note 31, at 96.
163
Id.
164
Id. DW ³7KHVHVXEWOHWLHVVKRXOGEHNHSWLQPLQGZKHQDSSO\LQJWKH>ZRUNIRUKLUH@WHVWLQWKHUHFRrding
LQGXVWU\FRQWH[WVLQFHUHFRUGODEHOVGRQRWSD\WD[HVRUEHQHILWVLQFRQQHFWLRQZLWKUHFRUGLQJFRQWUDFWV´ 
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categories in the copyright statute. For many works, this is an attempt to fit a square peg into a
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be immutably exempt from termination. Of course, the writing requirement would need to be

expire, players are free to go to whatever team offers them the most money. Long

met, but most recording agreements include standard clauses which easily meet this

gone are the days of a player staying with one team his entire career, a la Cal

requirement.167

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

Obtaining these legal classifications of a work made for hire is extremely difficult and

owners are constantly looking for new revenue streams that will increase their

would likely need to be determined in a court of law with many dollars spent, but it could be well
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such works could lead to high transaction costs and co-authorship disputes that might effectively

like politicians and lawmakers claim? And most importantly, how do cities
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Burrows, supra 42, at  ³&DVHODZDOVRVXSSRUWVWKHSURSRVLWLRQWKDWVRXQGUHFRUGLQJVDUHQRWDZRUNIRUKLUH

and should not be includeGRQWKHOLVWRIHQXPHUDWHGFDWHJRULHV´ 
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Ryan Ashley Rafoth, Note, Limitations of the 1999 Work-for-Hire Amendment: Courts Should Not Consider
Sound Recordings to Be Works-for-Hire When Artists' Termination Rights Begin Vesting in Year 2013, 53 VAND. L.
REV. 1021, 1042-43 (2000).
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Williams, supra, note 29.
168
1Burrows, supra note 42, at 111.
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UHPRYHWKRVHZRUNVIURPWKHPDUNHW´169 Many of the enumerated categories are of the type that
would require many contributors and collaborators, and those contributors would have a claim of
authorship in the work had it not been for the work made for hire designation.170
The work for hire exception has been very beneficial for companies, but the single fact
that sound recordings are not included in the enumerated categories of a work made for hire is
frustrating for many within the music industry.171 Sound recordings were included in earlier

The Economic Impact of New Stadiums and Arenas on
Cities

drafts of the legislation but ultimately excluded from the final version of the 1976 Act. Some
argue that they were distinguished because sound recordings are created with many fewer
contributors that the other categories of enumerated works.172

Attempts to re-insert sound

recordings as an enumerated category in the work made for hire provision were made in 1999.

Garrett Johnson

This insertion was successful, but ultimately failed after the insertion was amended just one year
later.173
Termination Rights as Federal Policy
Copyright, and more broadly intellectual property, has been treated differently than any
other area of law. Courts often bring in legal principles and concepts from contract law and
property law as parallels in their judicial interpretation. 174
Similarly, copyright law is unique in that no other scheme of law permits an outright
termination of a contractual agreement after thirty-five years simply on the desire to recapture
169

See Gould, supra note 31, at 107.
Id. at 102.
171
17 U.S.C. § 101 (2013).
172
See Gould, supra note 31, at 107.
173
Satellite Home Viewer Improvement Act of 1999, Pub. L. No. 106-113, 113 Stat. 1501, 1011(d) (1999); Work
Made for Hire and Copyright Corrections Act of 2000, Pub. L. No. 106-379, 114 Stat. 1444, 1444 sec. 2(a)(1)
(2000).
174
Ringer, supra note 28, at 188 (³7KHUHLVDQDSSDUHQWFRQYLFWLRQWKDWFRS\ULJKWLQYROYHVDQHOHPHQWRISHUVRQDO
creativity entitling an author to special consideration in his contractual dealings, together with a recognition that
when most copyright bargains are made there is no way to jXGJHWKHXOWLPDWHYDOXHRUOLIHRIWKHZRUN´ 
170
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the rights.

Over the last twenty years the sports industry has grown exponentially and

&RQJUHVV KDV PDGH D ³PDUNHW EDVHG DVVXPSWLRQ,´ claiming that this ability to

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
terminate
an agreement stems from the fact that the valuation of a copyrightable work is
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circumstances do not permit such a termination of contractual rights. While investing in stocks

expire, players are free to go to whatever team offers them the most money. Long

is a risk/reward game, copyright authors get away with terminating their works when the value is

gone are the days of a player staying with one team his entire career, a la Cal

higher than initially expected. The right to void an agreement is not reciprocal. Record labels

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

are not able to ask for their advance back or cancel their deal if the first album by an author is a

owners are constantly looking for new revenue streams that will increase their

³flop´ Further cutting against termination rights is the fact that record labels are ³DVVXPLQJ

bottomallline.
This paper will176examine one of these methods- new stadium
virtually
oIWKHILQDQFLDOULVN´
construction.
Owners,
andthe
politicians
alike,notions
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Congress has
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of copyright
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an analysis ofdollar
copyrights
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flawed and no
facilities
have
a huge economic
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longer
valid.177 The legislative history does not lend much in terms of support with respect to the
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
DXWKRU¶V second chance; the legislative record simply states WKDW ³>W@KH UHQHZDO FRS\ULJKW

population that new jobs will be created and the aggregate income of the city will

established in the Act of 1831
and elaborated in the Act of 1909 is a unique form of property
2

substantially increase. But can these promises be fulfilled? Do these newly

ZKRVHQDWXUHDQGWKHRUHWLFDOEDVLVDUHVWLOOXQFOHDU´178 The argument was slightly stronger when

constructed stadiums and arenas really have a positive economic impact on the

WKHULJKWRIUHQHZDOZDVFKDUDFWHUL]HGE\FRXUWV³DVDµnew estate¶ or a µnew grant¶ rather than a

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

PHUHFRQWLQXDWLRQRUH[WHQVLRQ´179 But with the renewal term now replaced with a termination

like politicians and lawmakers claim? And most importantly, how do cities

right, the reason for granting a second chance, through a termination of a grant of rights, is

actually attain the land where stadiums are built?
175

Tropp, supra note 52, at 821-22.
Id.
Id. at 825.
178
Ringer, supra note 28, at 124.
179
1Id.
176
177

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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lost.180
Attempts to contract around the statutory termination provisions have not wholly been
unsuccessful.

Some courts have concluded that subsequent agreements extinguish the

termination right. The courts reason that the effect embodied within the right, the ability for the
holder to renegotiated the grant, has been accomplished through a new contract even if the
termination itself was not completed.181 Opponents of the right of termination have objected

The Economic Impact of New Stadiums and Arenas on
Cities

particularly to its inalienability, arguing that no other type of intellectual property is subject to
governmental interference with the freedom to contract.182

Is the perceived, if not actual,

difficulty in accurately valuing copyrighted works enough to justify statutory preemption of
contractual obligations or statutory restrictions on the freedom to contract? 183 Is there a valid

Garrett Johnson

basis for termination rights at all? And what will become of copyright law and recording
contracts as technological advances give authors the ability to exploit their works without a
UHFRUGODEHO¶VDVVLVWDQFH"
CONCLUSION
Whatever the justification for DQ DXWKRU·V ULJKW RI termination, the ambiguity
leaves authors, record labels, and studios scrambling for a legal trail to follow when
determining who owns a copyrighted work, who may terminate the grant, when they
may terminate, and what is required to terminate. As technology continues to advance,
the need for copyright reform will continue to grow and inevitably result in another
180

Tropp, supra note 52, at 825.
Bales, supra note 35DW ³$VZLOOEHVHHQVHHPLQJO\FRQWUDU\ILQGLQJVRIseveral recent cases raise questions
DERXWZKHWKHUWKHWHUPLQDWLRQULJKWLVµLQDOLHQDEOH¶DQGVXJJHVWWKDWLQVRPHFLUFXPVWDQFHVDQDXWKRURUKHLUZLOOEH
DEOHWRHIIHFWLYHO\VHOOWKHULJKW´ 
182
Gould, supra note 31, at 100.
183
Id. ³>1@RRWKHUW\SHRILQWHOOHFWXDOSURSHUW\ZDVVXEMHFWWRJRYHUQPHQWDOLQWHUIHUHQFHZLWKIUHHGRPRI
FRQWUDFW´ 
181
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reform of copyright laws.
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the most valuable in the entertainment industry, DQGLQDUHFRUGODEHO¶VFROOHFWLRQ. Record labels

expire, players are free to go to whatever team offers them the most money. Long

have no choice but to move forward as the era of copyright termination shifts into full swing

gone are the days of a player staying with one team his entire career, a la Cal

with artists terminating the best-selling songs of a past generation.

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
owners are constantly looking for new revenue streams that will increase their
bottom line. This paper will examine one of these methods- new stadium
construction. Owners, and politicians alike, promise the citizenry that these new
multi-million dollar facilities will have a huge economic impact on the city
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?

1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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THE NCAA ³DEATH PENALTY´ ±
DEATH FOR PENN STATE OR DEATH FOR COMPETITION?
By: Zachary D. Crowe1
ABSTRACT
The NCAA has enjoyed being the primary provider of college athletics for
over a century. It has used this dominant position to impose its authority over
member
universities in
a wide variety
of areas.
The NCAAand
has aArenas
plethora ofon
The
Economic
Impact
of New
Stadiums
enforcement measures and has enjoyed extensive judicial protection for its
regulations, despite the fact that itCities
essentially operates as a cartel. It has
withstood an overwhelming majority of the charges alleging that it violates the
Sherman Act by unreasonably restraining competition and it appears that this has
resulted in the NCAA developing a feeling of immunity.
7KH 1&$$¶V PRVW UHVWULFWLYH SXQLVKment is appropriately known as the
³GHDWKSHQDOW\´7KH1&$$XVHVWKH³GHDWKSHQDOW\´WRH[FOXGHDXQLYHUVLW\IURP
competing in a certain sport for a period of at least one year. While this appears
Garrett Johnson
WR EH D EODWDQW UHVWUDLQW RI FRPSHWLWLRQ WKH ³GHDWK SHQDOW\´ KDV QHYHU EHHQ
successfully challenged. In 2012, WKH 1&$$ FRQVLGHUHG LPSRVLQJ WKH ³GHDWK
SHQDOW\´RQ3HQQ6WDWH8QLYHUVLW\IROORZLQJWKHUHYHODWLRQRIDFKLOGPROHVWDWLRQ
scandal surrounding the Penn State football team. Ultimately, the NCAA decided
to institute different sanctions on Penn State; however, the threat of the NCAA
freely imposing WKH ³GHDWK SHQDOW\´ LQ WKLV W\SH RI VLWXDWLRQ FRQWLQXHV WR H[LVW
The Penn State situation serves as an important example because this is the first
time the N&$$ KDV FRQWHPSODWHG LPSOHPHQWLQJ WKH ³GHDWK SHQDOW\´ IRU VWULFWO\
social policy reasons.
This Note SURSRVHVWKDWWKHXVHRIWKH³GHDWKSHQDOW\´DJDLQVW3HQQ6WDWH
would have violated the Sherman Act. The NCAA likely would not be able to
advance any susWDLQDEOHMXVWLILFDWLRQVIRUXVLQJWKH³GHDWKSHQDOW\´DJDLQVW3HQQ
State, resulting in the punishment being declared an unreasonable restraint of
competition. While this Note concludes that WKH³GHDWKSHQDOW\´ZRXOGQRWhave
been an appropriate sanction in this particular case, it provides examples as to
when it may be used by the NCAA as a viable punishment in the future. This Note
should serve as a reminder to the NCAA that it is not immune from Sherman Act
scrutiny and should consider the antitrust implications of its actions in the future.

1

J.D. Candidate, 2014, Emory University School of Law. I would like to thank my friends and family for their
continuing support and encouragement. I could not have come close to being where I am without them. I want to
give a special thanks to my best friend in the world, Megan Sweeney, who read more drafts of this Note than
anyone, and always did it with a smile. I would also like to give a special thanks to Professor Thomas Arthur for
sculpting my shadow of an idea into a full-fledged argument. He has forgotten far more about the law than I can
ever hope to learn.
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INTRODUCTION
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Penn State facilities.4 It was also alleged that several Penn State officials attempted to cover up

expire, players are free to go to whatever team offers them the most money. Long

the sexual assaults that occurred under their watch, which resulted in the forced resignation of

gone are the days of a player staying with one team his entire career, a la Cal

Penn State President, Graham Spanier,5 the firing of long-time head coach, Joe Paterno, 6 and

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

charges of perjury against top Penn State officials.7 Former director of the FBI, Louis Freeh, led

owners are constantly looking for new revenue streams that will increase their

DQLQWHUQDOLQYHVWLJDWLRQRI3HQQ6WDWHDQGUHOHDVHGWKH³)UHHKUHSRUW´RQ-XO\ZKLFK
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city Athletic
Association
(WKH ³NCAA´) issued the university an array of institutional sanctions.9 The
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
sanctions included a $60 million fine, a multi-year ban from postseason football competition, and

population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly

2
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(June 21, 2012),
constructed
and arenas
a positive
impact on the
http://www.npr.org/2011/11/08/142111804/penn-state-abuse-scandal-a-guide-and-timeline.
Kimberly Kaplan & M. Alex Johnson, Sandusky Convicted of 45 Counts, Plans to Appeal, U.S. NEWS ON NBC
NEWS
(June 22,
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4
Brenda Medina, How Penn SWDWH¶V6H[-Abuse Scandal Unfolded, THE CHRONICLE OF HIGHER EDUCATION (Nov.
politicians
and lawmakers claim? And most importantly, how do cities
10,like
2011),
http://chronicle.com/article/article-content/129767/.
5
See Chappell, supra note 2.
6
See Chappell, supra note 2.
7 actually attain the land where stadiums are built?
See Associated Press, Two Top Officials Step Down Amid Penn State Scandal, FOX NEWS (Nov. 7, 2011),
http://www.foxnews.com/sports/2011/11/05/penn-state-ex-coach-others-charged-in-child-sex-case/.
8
FREEH, SPORKIN & SULLIVAN, LLP, REPORT OF THE SPECIAL INVESTIGATIVE COUNSEL REGARDING THE ACTIONS
OF THE PENNSYLVANIA STATE UNIVERSITY RELATED TO THE CHILD SEXUAL ABUSE COMMITTED BY GERALD A.
SANDUSKY (2012), available at http://progress.psu.edu/the-freeh-report.
9
Eric Prisbell, NCAA Hands out Severe Punishment for Penn State, USA TODAY (July 23, 2012, 7:13 PM),
http://usatoday30.usatoday.com/sports/college/football/bigten/story/2012-07-23/ncaa-penn-state-punishment1
David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
sanctions/56427630/1.
3

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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vacated of over 100 wins by the football team.10 While the sanctions seemed harsh to some, 11 it
was rumored that the NCAA contemplated an even stricter form of punishment: WKH ³GHDWK
penalty.´12 7KH³GHDWKSHQDOW\´LVWKH1&$$¶VPRVWVHULRXVIRUPRISXQLVKPHQW and results in
the university being completely prohibited from participating in a certain sport for a period of
years.13 To summarize, when it implements WKH ³GHDWK SHQDOW\,´ the NCAA forbids all of its
members from competing against the team being punished in a particular sport.14 Prior to the

The Economic Impact of New Stadiums and Arenas on
Cities

NCAA delivering its official sanctions against Penn State, there was extensive discussion about
whether it ZRXOGLQYRNHWKH³GHDWKSHQDOW\´DQGZhether or not it had the authority to do so.15
This Note argues that, even if it desired, the NCAA could not have imposed the ³GHDWK
SHQDOW\´ RQ 3HQQ 6WDWH ZLWKRXW YLRODWLQJ Section 1 of the Sherman Act. 7KH ³GHDWK SHQDOW\´

Garrett Johnson

gives rise to antitrust concerns because it is essentially a group boycott by all of the other NCAA
members against the one member being punished.16 This Note suggests that such an agreement
to ban one member university from participating in football activities, based on a scandal
unUHODWHGWRWKHFRPSHWLWLRQRIWKDWPHPEHU¶VVSRUWVWHDP, constitutes an unreasonable restraint
of competition, inconsistent with antitrust law. Restricting a PHPEHU XQLYHUVLW\¶V ability to

10
Id. During the period in which this Note was being written, the Governor of Pennsylvania filed an antitrust suit
against these sanctions as well. Marc Edelman, Pennsylvania Governor to File Antitrust Lawsuit Against NCAA,
FORBES.COM (Jan. 2, 2013, 4:05 PM), http://www.forbes.com/sites/marcedelman/2013 /01/02/pennsylvania-to-fileantitrust-lawsuit-against-ncaa/.
11
See, e.g. Bob Ford, Bob Ford: Punishment for Penn State Misguided and Too Harsh, PHILLY.COM (June 23,
2012), http://articles.philly.com/2012-07-23/sports/32805756_1_mark-emmert-freeh-report-joe-paterno.
12
See Dashiell Bennett, Let Penn State Keep Playing Football, THE ATLANTIC WIRE (July 16, 2012),
http://www.theatlanticwire.com/national/2012/07/let-penn-state-keep-playing-football/54623/.
13
See NCAA Academic and Membership Affairs Staff, 2009-10 NCAA Division I Manual, Bylaw 19.5.2.2(j),
19.5.2.3.2(a) (2009).
14
See infra PART I, The NCAA. See also 1&$$Y%GRI5HJHQWV86   ³>6@LQFHDVDSUDFWLFDO
PDWWHUDOOPHPEHULQVWLWXWLRQVQHHG1&$$DSSURYDOPHPEHUVKDYHQRUHDOFKRLFHEXWWRDGKHUHWRWKH1&$$¶V
>VDQFWLRQV@´ 
15
See, e.g., Marc Edelman, 6SRUWVDQGWKH/DZ3URIHVVRU(GHOPDQ([SODLQV:K\*LYLQJ3HQQ6WDWHWKHµ'HDWK
3HQDOW\¶0D\1HYHU+DYH%HHQD5HDO2SWLRQ, ABOVE THE LAW (Aug. 2, 2012, 11:23 AM),
http://abovethelaw.com/2012/08/sports-and-the-law-professor-edelman-explains-why-giving-penn-state-the-deathpenalty-may-never-have-been-a-real-option/.
16
See infra PART III, Examining the Death Penalty.
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compete based on such a scandal is inconsistent ZLWK WKH 1&$$¶V JRals and justifications of
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quick-look analysis. Part II examines the previous application of the Sherman Act by the courts

expire, players are free to go to whatever team offers them the most money. Long

to the NCAA and highlights the limited success plaintiffs have had in antitrust suits against the

gone are the days of a player staying with one team his entire career, a la Cal

NCAA. Part III compares the Penn State situation to other antitrust suits against the NCAA and

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

explains how the facts of the Penn State case leaG WR WKH FRQFOXVLRQ WKDW WKH ³GHDWK SHQDOW\´
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EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
PART I: BACKGROUND

population that new jobs will be created and the aggregate income of the city will
The NCAA

substantially increase.2 But can these promises be fulfilled? Do these newly

The NCAA is an unincorporated association of approximately 1,200 member schools17

constructed stadiums and arenas really have a positive economic impact on the

and operates as a non-profit, self-regulating organization.18 Founded in 1906, one of the primary

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

functions of the NCAA has been WR³SURWHFW\RXQJSHRSOHIURP . . . dangerous and exploitative
19 lawmakers claim? And most importantly, how do cities
like politicians
The fundamental purpose of the NCAA is to ³SUHVHUYH GLVWLQFWLYHO\
DWKOHWLFV
SUDFWLFHV´and

actually
attain the
land RI
where
built? RI WKH QDWLRQ¶V LQVWLWXWLRQV RI KLJKHU
DPDWHXU
DWKOHWLFV
DV SDUW
WKH stadiums
DFDGHPLF are
SURJUDP
17

E.g., NCAA v. Smith, 525 U.S. 459, 462 (1999); About the NCAA: Membership, NCAA.ORG,
http://www.ncaa.org/wps/wcm/connect/public/ncaa/about+the+ncaa/membership+new.
See, e.g., Stephanie M. Greene, Regulating the NCAA: Making Calls Under the Sherman Antitrust Act and Title
IX, 52 ME. L. REV. 81, 83 (2000).
19
About
the NCAA: History, NCAA.ORG,
1
David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
http://www.ncaa.org/wps/wcm/connect/public/ncaa/about+the+ncaa/history.
18

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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HGXFDWLRQ´20 The NCAA regulates college athletics by creating and enforcing rules governing a
broad array of topics, ranging from recruiting, eligibility, and academic requirements to rules
governing the actual in-game performance of all collegiate sports.21 By joining the NCAA,
universities DUH ERXQG WR FRPSO\ ZLWK WKH 1&$$¶V UXOHV DQG UHJXODWLRQV DQG DUH VXEMHFW WR
discipline by the NCAA for noncompliance.22
The NCAA is governed in accordance with a lengthy and complex manual containing its

The Economic Impact of New Stadiums and Arenas on
Cities

constitution and bylaws.23 The NCAA establishes its policies and considers amendments to its
regulations at annual conventions.24 At the Special Convention of 1985, NCAA officials
considered a number of proposed amendments, including an addition to the NCAA enforcement
procedures, which would increase minimum penalties upon members violating NCAA rules. 25

Garrett Johnson

Concerned with the criticism of its enforcement procedures, the NCAA sought to
distinguish and disincentivize FHUWDLQ³PDMRU´YLRODWLRQVE\VXEMHFWLQJPHPEHUVWRDKHLJKWHQHG
form of punishment if committed.26 The NCAA officials approved this new form of punishment,
NQRZQDVWKH³GHDWKSHQDOW\,´ by an overwhelming majority.27 The ³death penalty´ was designed
to increase the effectiveness of the 1&$$¶V HQIRUFHPHQW FDSDELOLW\ DQG SURYLGH D stronger
disincentive to member insWLWXWLRQV DWWHPSWLQJ WR ³FKHDW´28 The ³death penalty´ allows the
NCA$ WR SXQLVK PHPEHU VFKRROV IRU ³PDMRU´ RU ³UHSHDW´ violations of NCAA rules by
³SURKLELW>LQJ@ VRPH RU DOO RXWVLGH FRmpetition in the sport involved . . . for one or two sports

20

Carl L. Reisner, Tackling Intercollegiate Athletics: An Antitrust Analysis, 87 YALE L.J. 655, 656-57 (1978).
See, e.g., NCAA v. Bd. of Regents, 468 U.S. 85, 88 (1984). See generally NCAA Manual, supra note 13.
22
NCAA Manual, supra note 13, at Const. art. 3.2.1.2; NCAA. v. Tarkanian, 488 U.S. 179, 183 (1988).
23
See WALTER T. CHAMPION JR., FUNDAMENTALS OF SPORTS LAW §12.3 (2d ed. 2012).
24
See id.
25
See Rodney K. Smith, The National Collegiate Athletic $VVRFLDWLRQ¶V'HDWK3HQDOW\+RZ(GXFDWRUV3XQLVK
Themselves and Others, 62 IND. L.J. 987, 1009 (1987).
26
See id. at 994- ³$PDMRUVWHSWRZDUGJDLQLQJDVLJQLILFDQWGHJUHHRIGLUHFWFRQWURORYHUWKHJRYHUQDQFHRI
LQWHUFROOHJLDWHDWKOHWLFV´ 
27
See id. at 1010 (427-6 vote).
28
See id. at 987.
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seasons.´29 This Note GRHV QRW GLVFXVV ZKHWKHU 3HQQ 6WDWH¶V FRQGXFW FRQVWLWXWHG D ³PDMRU´ RU
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1&$$UHJXODWLRQKDVEHHQYLRODWHGWKH1&$$KDVQRDXWKRULW\WRHQIRUFHWKH³GHDWKSHQDOW\.´

expire, players are free to go to whatever team offers them the most money. Long

The types of rule violations the NCAA haV XVHG WKH ³GHDWK SHQDOW\´ WR SXQLVK has typically

gone are the days of a player staying with one team his entire career, a la Cal

involved areas such as recruiting or player compensation.32 However, in the Penn State situation

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

it can be argued that there was no underlying rule violation at all; thus, the NCAA had no

owners are constantly looking for new revenue streams that will increase their

authority to punish them at all.33 This argument is beyond the scope of this Note, but it does
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substantially increase. But can these promises be fulfilled? Do these newly

29

constructed stadiums and arenas really have a positive economic impact on the

NCAA Manual, supra note 13, at Bylaw 19.5.2.2(j), 19.5.2.3.2(a).
See, e.g., Dave Zirin, NCAA Out of Bounds With Penn State Sanctions, CBS NEWS (July 23, 2012, 4:16 PM),
http://www.cbsnews.com/8301-215_162-57478152/ncaa-out-of-bounds-with-penn-state-sanctions/.
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
31
NCAA Manual, supra note 13, at art. 19 (listing NCAA Enforcement provisions).
32
See, e.g., McCormack v. NCAA, 845 F.2d 1338 (5th Cir. 1988) (punishing SMU for having a slush fund for
like recruits).
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See infra notes 175-82 and accompanying text.
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and thus does not enjoy unlimited authority to punish
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universities. The NCAA is allowed to act as a private regulator in a limited context, consisting of the rules and
regulations member universities have consented to. But if one of said regulations is not violated, the NCAA should
not have authority to expand its authority over all actions of the universities.
35
Jason Kirk, Penn State and the Death Penalty: A Body Count for the Sake of a Body Count, SB NATION (July 16,
9:00 AM), http://www.sbnation.com/ncaa-football/2012/7/16/3157086/penn-state-football-death-penalty-ncaapunishment.
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(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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result of the reputational damage caused to the school, the loss of scholarships during the years
of punishment, and enhanced NCAA scrutiny from that point forward.37
Section 1 of the Sherman Act
Congress passed the Sherman Act in 1890 to prohibit restraints of competition and
monopolies that were prevalent at the time.38 6HFWLRQ  RI WKH 6KHUPDQ $FW VWDWHV ³>H@YHU\
contract,
combination,
in theImpact
form of trust
otherwise,
or conspiracy,
restraint of on
trade or
The
Economic
oforNew
Stadiums
andin Arenas

Cities
commerce among the several States, or with
foreign nations is declared to be illegal.´39 Read
literally, the Sherman Act makes every contract and agreement illegal. However, the Supreme
&RXUW KDV KHOG WKDW &RQJUHVV RQO\ LQWHQGHG WR SURKLELW ³XQUHDVRQDEOH´ UHVWUDLQWV RI
competition.40 7KLVFRLQFLGHVZLWKWKHDLPRI6HQDWRU6KHUPDQKLPVHOIWR³GLVWLQJXLVKEHWZHHQ

Garrett Johnson

lawful restraints in aid of production and unlawful combinations to prevent competition in
UHVWUDLQW RI WUDGH´41 In addition, the courts have held that Section 1 of the Sherman Act only
applies to agreements and activities which are commercial in nature.42 This particular distinction
between commercial and noncommercial practices has proved to be difficult among plaintiffs
alleging antitrust violations against non-profit organizations, such as the NCAA.43

37

See David Williams, Overcoming the Death Penalty: Southern Methodist, 21 Years Later, BLEACHER REPORT
(Apr. 7, 2008), http://bleacherreport.com/articles/16678-overcoming-the-ncaa-death-penalty-southern-methodist-21years-later (discussing the continued up-KLOOEDWWOH608KDVIDFHGLQUHFRYHULQJIURPUHFHLYLQJWKH³GHDWK
SHQDOW\´ 
38
See AUSTIN T. STICKELLS, FEDERAL CONTROL OF BUSINESS: ANTITRUST LAWS § 38 (2012) (discussing the
response of politicians to monopolies such as Standard Oil).
39
15 U.S.C. §1 (2006 & Supp. 2009).
40
See, e.g.6WDWH2LO&RY.KDQ86  1DW¶O6RF¶\RI3URI¶O(QJLQHers v. United States, 435 U.S.
679, 688-89 (1978).
41
Thomas C. Arthur, A Workable Rule of Reason: A Less Ambitious Antitrust Role for the Federal Courts, 68
ANTITRUST L.J. 337, 343 (2000) (citing 21 CONG. REC. 2456 (1890)).
42
United States v. Brown Univ., )G G&LU  ³,WLVD[LRPDWLFWKDWVHFWLRQRQHUHJXODWHVRQO\
WUDQVDFWLRQVWKDWDUHFRPPHUFLDOLQQDWXUH´  FLWLQJ.ORU¶V,QFY%URDGZD\-Hale Stores, Inc., 359 U.S. 207, 213
n.7 (1959)).
43
See Gregory M. Krakau, Monopoly and OtKHU&KLOGUHQ¶V*DPHV1&$$¶V$QWLWUXVW6XLW:RHV7KUHDWHQ,WV
Existence, 61 OHIO ST. L.J. 401, 403-04 (2000).
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To prevail on a Section 1 Sherman Act claim, the plaintiff needs to show that the

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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owners are constantly looking for new revenue streams that will increase their

appears to be one that would always or almost always tend to restrict competition and decrease

bottom line. This paper will examine one of these methods- new stadium

RXWSXW´47 The types of activities subject to per se rules are referrHG WR DV ³QDNHG UHVWUDLQWV´

construction. Owners, and politicians alike, promise the citizenry that these new

because they are often imposed solely to inhibit competition.48 When the court applies this type

multi-million dollar facilities will have a huge economic impact on the city

of rule, it simply presumes the agreement is an unreasonable restraint of trade and WKXV³LOOHJDO

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

SHU VH´ ZLWKRXW LQTXLULQJ into the nature or market context of the activity.49 Examples of
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constructed stadiums and arenas really have a positive economic impact on the
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cities? Do new stadiums really help revitalize and rejuvenate downtown areas

Law v. NCAA, 134 F.3d 1010, 1016 (10th Cir. 1998) (citing Reazin v. Blue Cross & Blue Shield of Kan., Inc.,
899 F.2d 951, 959 (10th Cir. 1990)).
45 like politicians and lawmakers claim? And most importantly, how do cities
See, e.g., Agnew, 683 F.3d at 335- GHVFULELQJWKHWKUHHIUDPHZRUNVDSSOLHGE\WKHFRXUWVWRDQDO\]HDQDFWLRQ¶V
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47
Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 19-20 (1979).
48
Christopher L. Chin, ,OOHJDO3URFHGXUHV7KH1&$$¶V8QODZIXO5HVWUDLQWRIWKH6WXGHQW-Athlete, 26 LOY. L.A. L.
REV. 1213, 1220 (1993).
49
See NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 100 (1984).
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See generally Chin, supra note 48DW)DVKLRQ2ULJLQDWRUV¶*XLOGRI$PY)7&86  But
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(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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needs to show that the defendant engaged in the per se illegal activity.51 The court will then deem
the restraint unreasonable and a violation of the Sherman Act.52
B. Common Law Tests and the Rule of Reason
Courts applied per se rules almost exclusively until the late 1970s.53 However, over the
next few decades, courts restricted the reach of per se rules and expanded the scope of what they
54
UHIHUUHG
WR DV
³the Rule of Reason.´
once the
courts beganand
to apply
what they
The
Economic
Impact Even
of New
Stadiums
Arenas
onwere

Cities
calling the Rule of Reason more regularly, they
struggled with establishing a consistent standard

for examining the restraints.55 Different judges applied different common law standards, creating
confusing precedent for future cases.56
One of the common law standards courts applied was the ancillary restraints doctrine.

Garrett Johnson

Former President of the United States, Judge Taft, articulated the ancillary restraints doctrine in
the famous case of Addyston Pipe.57 The ancillary restraints doctrine condemned naked restraints
(restraints with the sole object of avoiding competition) as a matter of law, but allowed restraints
WKDW ZHUH ³DQFLOODU\ WR WKH PDLQ SXUSRVH RI D ODZIXO FRQWUDFW´ DQG QHFHVVDU\ WR SURWHFW WKH
³IUXLWV´RIWKHFRQWUDFW58 This method of review was effective for examining actual cartels but
insufficient for reviewing monopolistic mergers, which accomplished the same purpose as said
cartels.59 In order to account for this flaw, the court in Addyston Pipe added a third step60 to the
51

See Holmes, supra note 46.
See id.
53
Arthur, supra note 41, at 337.
54
Id.
55
See id. at 341-57.
56
See id. FRXUWVDSSOLHGWKHDQFLOODU\UHVWUDLQWVGRFWULQHPRQRSRO\SRZHUGRFWULQHDQGµDOORIWKHFLUFXPVWDQFHV¶
tests unsuccessfully).
57
See generally United States v. Addyston Pipe and Steel Co., 85 F. 271 (6th Cir. 1898) aff'd as modified, 175 U.S.
211 (1899).
58
Id. at 282.
59
See Arthur, supra note 41.
60
Addyston Pipe)DW KROGLQJWKDWLQPRQRSROLVWLFPHUJHUV³WKHUHVWUDLQWRIFRPSHWLWLRQFeases to be
DQFLOODU\DQGEHFRPHVWKHPDLQSXUSRVHRIWKHFRQWUDFW´VRWKH\DUHVWLOOLQYDOLGDWHG 
52
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ancillary restraints doctrine to condemn monopolistic mergers as well.61 However, this form of

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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expire, players are free to go to whatever team offers them the most money. Long
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gone are the days of a player staying with one team his entire career, a la Cal

of Reason.64 Today, in the absence of an inherently unreasonable activity, 65 courts will apply the

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

Rule of Reason to weigh whether the affected market would be better off with or without the

owners are constantly looking for new revenue streams that will increase their

restraint.66 Most restraints of trade are analyzed under this flexible test today.67 When applying

ThisWKHFRXUWV³ZHLJKall
paper will examineofone
these methodsnew in
stadium
thebottom
Rule ofline.
Reason,
the of
circumstances
of a case
deciding whether a
construction.
politicians
alike, promise
the citizenry
that
new 68
restrictive
practiceOwners,
should beand
prohibited
as imposing
an unreasonable
restraint
on these
competition´
The Rule dollar
of Reason
provides
Sherman
with both
flexibility
and
definition by
multi-million
facilities
willthe
have
a hugeAct
economic
impact
on the
city
focusing
the DQDO\VLVGLUHFWO\RQWKHFKDOOHQJHGUHVWUDLQW¶VLPSDFWRQFRPSHWLWLRQ69 This method
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
of analysis is consistent with the purpose of the Sherman Act to distinguish between acceptable
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and unacceptable restraints2 based on their effect on competition. 70 The current Rule of Reason

substantially increase. But can these promises be fulfilled? Do these newly
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Thomas A. Baker III et al., White v. NCAA: A Chink in the Antitrust Armor, 21 J. LEGAL ASPECTS SPORT 75, 79
(2011).
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framework involves a three-step analysis, during which the burden shifts between the plaintiff
and the defendant.71
In step one, the plaintiff bears the initial burden of showing that an agreement or practice
has a substantially anticompetitive effect on a given market.72 This requires the plaintiff to show
several things. First, the plaintiff must establish a relevant market (i.e. product or service
affected and a specific geographic area) within which the defendant competes and the alleged

The Economic Impact of New Stadiums and Arenas on
Cities

restraint will have an effect.73 Second, the plaintiff PXVW VKRZ WKDW WKH GHIHQGDQW KDV ³PDrket
SRZHU´LQWKat relevant market.74 In this context, market power means the ability to significantly
affect the SULFHRURXWSXWRIDPDUNHWZLWKRXWORVLQJRQH¶VSODFHLQit.75 This is often referred to as
WKH ³PDUNHW SRZHU ILOWHU,´ and may be satisfied if a plaintiff either shows evidence of actual

Garrett Johnson

detrimental impacts on the given market or that the defendant possesses enough control in the
market to threaten competition.76
Finally, to satisfy the first step WKH SODLQWLII PXVW VKRZ WKDW WKH GHIHQGDQW¶V XVH RI LWV
market power caused an anticompetitive effect on the relevant market. 77 Federal courts are split
regarding whether a showing of an actual anticompetitive effect (i.e., higher prices, diminished
service) is required or ZKHWKHU D VKRZLQJ WKDW WKH GHIHQGDQW¶V conduct is likely to cause an
anticompetitive affect is sufficient.78 Further, on occasion, courts have accepted direct evidence

71

See Krakau, supra note 433, at 408-11.
See, e.g., Brown Univ., 5 F.3d at 668; Clorox Co. v. Sterling Winthrop, Inc., 117 F.3d 50, 56 (2d Cir. 1997);
Agnew v. NCAA, 683 F.3d 328, 335 (7th Cir. 2012).
73
See Baker, supra note 66, at 86; Holmes, supra note 46, at § 2:10.
74
See, e.g., Agnew, 683 F.3d at 335.
75
See, e.g., Eastman Kodak Co. v. Image Technical Servs., Inc., 504 U.S. 451, 464 (1992); Valley Liquors, Inc. v.
5HQILHOG,PSV/WG)G WK&LU  GHILQLQJPDUNHWSRZHUDV³WKHDELOLW\WRUDLVHSULFHV
significantly above the competitive level without ORVLQJDOORIRQH¶VEXVLQHVV´ 
76
See Holmes, supra note 46, at § 2:10.
77
See Baker, supra note 66, at 80.
78
See Holmes, supra note 46, at § 2:10.
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of actual market effects caused by the restraint even if no exact market can be defined. 79 It is thus
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Step three provides the most unpredictable results because of its vagueness.86 However, courts
have clarified that the restraint does not need to be the least restrictive method possible of
achieving a desired result to prevail under step three, only that it cannot ³H[FHHG>@ WKH RXWHU
OLPLWVRIUHVWUDLQWUHDVRQDEO\QHFHVVDU\WRSURWHFWWKHGHIHQGDQW´87 While it is often said that the
court weighs the procompetitive and anticompetitive effects of a restraint to determine its net
effect,88 this is normally not the case in practice. Instead, the courts shift the burden of proof

The Economic Impact of New Stadiums and Arenas on
Cities

between the parties as described above, as a built-in way of balancing the effects of the restraint
without leaving it to the subjective calculation of a judge. Only if each party meets its burdens
under the Rule of Reason will the courts perform a balance to see if the procompetitive benefits
outweigh the anticompetitive harms of the restraint.89 This is an important aspect that

Garrett Johnson

differentiates the current Rule of Reason from the failed and abaQGRQHGFRPPRQODZ³DOORIWKH
IDFWRUV´DSSURDFK, which simply allowed the judge to attempt to weigh all of the circumstances
and determine if the restraint was reasonable or not.90
C. Quick-look Analysis
Different courts and commentators have debated the function of the quick-look standard
of review and have applied it in vastly different ways.91 For simplicity, in this Note, the quicklook analysis is the abbreviated form of review that courts use when the per se framework is
LQDSSURSULDWH EXW ZKHUH ³QR Hlaborate industry analysis is required to demonstrate the

86

Krakau, supra note 43, at 411.
American Motor Inns, Inc. v. Holiday Inns, Inc., 521 F.2d 1230, 1249 (3d Cir. 1975) (quoting Walt Disney Prods.
v. American Broadcasting-Paramount Theaters, 180 F. Supp. 113, 117 (S.D.N.Y. 1960)).
88
FEDERAL TRADE COMMISSION AND U.S. DEPARTMENT OF JUSTICE, Antitrust Guidelines for Collaborations Among
Competitors § 3.37 (Apr. 7, 2000), available at http://ftc.gov/os/2000/04/ftc dojguidelines.pdf (discussing the
³RYHUDOO´HIIHFWRIWKHUHVWUDLQW 
89
See 11 HERBERT HOVENKAMP, ANTITRUST LAW ¶ 1912i, at 302 (1998).
90
See Arthur, supra note 41, at 344-45.
91
See generally Edward Brunet, Antitrust Summary Judgment and the Quick Look Approach, 62 SMU L. REV. 493
(2009) (RXWOLQLQJWKHFRQIXVLRQVXUURXQGLQJWKHGLYHUVHVWDQGDUGVUHIHUUHGWRDV³TXLFN-ORRN´ 
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See, e.g., Catherine Verschelden, Is the Quick-Look Antitrust Analysis in Polygram Holding Inherently Suspect?,
32 J. CORP. LAW 447, 453-54 (2007) (discussing specific cases where courts have applied the quick-look approach).
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See Brunet, supra note 91, at 502-03.
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PART II: APPLICATION OF THE SHERMAN ACT TO THE NCAA
Early Application of the Sherman Act and NCAA v. Board of Regents
For many years, the courts did not apply antitrust law to the NCAA at all.99 The theory
was that antitrust laws like the Sherman Act did not apply to organizations who engaged in
nonprofit activities, so the courts should not apply it to the NCAA because it is a self-regulating
organization
with noncommercial
goals.100
in 1975, the Supreme
Court rejected
The Economic
Impact
ofHowever,
New Stadiums
and Arenas
on this

CitiesVWDQGLQJ DORQH GRHV QRW SURYLGH VDQFWXDU\
theory, KROGLQJ WKDW ³WKH QDWXUH RI DQ RFFXSDWLRQ
IURPWKH6KHUPDQ$FW´101 Since then, the courts have held that NCAA rules and regulations are
subject to the Sherman Act in a plethora of cases.102
Even though its rules and practices are now subject to review under the Sherman Act, the
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NCAA has normally received a relaxed standard of antitrust analysis.103 Courts have been
reluctant to apply per se rules to NCAA practices, choosing to apply quick-look analysis or the
Rule of Reason instead.104 This is based on the logic that the NCAA is one of the organizations
that would not be able to produce a product at all without some cooperation and restraint by
members.105 Without some cooperation and restraint, it would be impossible for college
universities to agree upon even basic things necessary to produce collegiate sports (e.g. the actual
rules of the sports they compete in, the size of the fields of competition, the number of
99

Reisner, supra note 20, at 663-664.
Id.
101
Goldfarb v. Va. State Bar, 421 U.S. 773, 787 (1975) (holding that professional self-regulating organizations were
subject to the Sherman Act too). See also AmHULFDQ6RF¶\RI0HFK(QJ¶UV,QFY+\GUROHYHO&RUS86
   ³7KHUHLVQRGRXEWWKDWWKHVZHHSLQJODQJXDJHRIDSSOLHVWRQRQSURILWHQWLWLHV´ 
102
See discussion infra PART II, Sherman Act Applications to the NCAA.
103
NCAA regulations that would normally be deemed illegal per se receive analysis under the Rule of Reason
instead. See, e.g., Baker et. al., supra QRWHDW ³&RXUWVDUHH[WUHPHO\UHOXFWDQWWRDSSO\WKHSHUVHUXOHWR
VSRUWVOHDJXHVLQFOXGLQJWKH1&$$´ 
104
See Hennessey v. NCAA, 564 F.2d 1136, 1151-53 (1976) (explaining why the Rule of Reason is most applicable
to NCAA practices).
105
See Baker et. al., supra QRWHDW ³7KLVUHOXFWDQFHVWHPVIURPWKHDUJXPHQWWKDWVSRUWVOHDJXHVPXVW
FRPELQHERWKFROOHFWLYHFRRSHUDWLRQDQGFRPSHWLWLRQ´ 
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population that new jobs will be created and the aggregate income of the city will
The Court provided an important lesson to the NCAA by showing that it would not
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NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 120 (1984).

Id.
108 actually attain the land where stadiums are built?

Id. at 91-94.
IdDW ³>G@HVSLWHWhe fact that this case involves restraints on the ability of member institutions to compete in
WHUPVRISULFHDQGRXWSXWDIDLUHYDOXDWLRQRIWKHLUFRPSHWLWLYHFKDUDFWHUUHTXLUHVFRQVLGHUDWLRQRIWKH1&$$¶V
MXVWLILFDWLRQVIRUWKHUHVWUDLQWV´ 
110
See id. at 112- UHMHFWLQJWKH1&$$¶VSURSRVHGSUHFRPSHWLWLYHMXVWLILFDWLRQVRI³SURWHFWLQJOLYHDWWHQGDQFH´
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it engages.112 The Court drew a distinction between procompetitive NCAA practices such as
FUHDWLQJ UXOHV JRYHUQLQJ ³WKH FRQGLWLRQV RI WKH FRQWHVW >DQG@ WKH HOLJLELOLW\ RI SDUWLFLSDQWV,´
which courts have subsequently upheld as legal, and pure restraints of competition under the veil
of maintaining a competitive balance between members. 113 This case also provides an example
of the distinction between commercial NCAA rules, which have been subject to full antitrust
review, and noncommercial rules, which the courts have declined to perform full review upon.114

The Economic Impact of New Stadiums and Arenas on
Cities to the NCAA
Sherman Act Applications

Since Board of Regents, the courts have dealt with a number of antitrust suits against the
NCAA.115 Consistent with the logic of Board of Regents, courts have looked closely at whether
challenged NCAA regulations are ³SURPRW[ing] business objectives of the NCAA´ FRPPHUFLDO

Garrett Johnson

or ³serv[ing] its primary objectives of maintaining a competitive, amateur athletic league´
(noncommercial).116 This is a complicated analysis because, regardless of their purpose or
objective, NCAA regulations govern a multi-billion dollar industry.117 As a threshold matter,
prior to performing a full antitrust analysis, some courts have held that NCAA regulations
designed to achieve a strictly noncommercial objective are not subject to antitrust review. 118 For
example, courts have upheld NCAA rules governing player eligibility119 and restrictions limiting

112

Id. at 117-19.
Id.
Regulating television contracts and imposing appearance restrictions was clearly commercial. See id. at 112. See
also Smith v. NCAA, 139 F.3d 180 (3rd Cir. 1998), vacated on other grounds by NCAA v. Smith, 525 U.S. 459
(1999) (holding that certain eligibility rules are not commercial and are not subject to antitrust analysis).
115
See, e.g., McCormack v. NCAA, 845 F.2d 1338 (5th Cir. 1988); Law v. NCAA, 134 F.3d 1010 (10th Cir. 1998);
Agnew v. NCAA, 638 F.3d 328 (7th Cir. 2012).
116
See Greene, supra note 18, at 83-84.
117
See Krakau, supra note 43, at 405-06; Mike McGraw et al., Money Games Inside the NCAA: Revenues Dominate
College Sports World, KANSAS CITY STAR, Oct. 5, 1997, at A1.
118
See Krakau, supra note 43, 403-04; Smith, 139 F.3d 180; Adidas America, Inc. v. NCAA, 40 F.Supp 2d 1275,
1281 (D. Kan. 1999).
119
See Banks v. NCAA, 977 F.2d 1081 (7th Cir. 1992); Smith, 139 F.3d 180; Gaines v. NCAA, 746 F. Supp. 738
(M.D. Tenn. 1990).
113
114
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the number of coaches a school may employ 120 without delving into the full Rule of Reason, on
theEHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
grounds that they have a ³QRQFRPPHUFLDO´FKDUDFWHU. Courts generally uphold these types of

increased,
television based
contracts
have
soared toWKDW³they
unprecedented
and dozens
of the
restraints
on competition
on the
justifications
preservelevels
amateurism,
maintain
identity
of intercollegiate
athletics
beingadvent
distinctoffrom
[they] prevent
new stadiums
have been
built.as The
freeprofessional
agency hasathletics
helpedand
propel
121
WKHFRPPHUFLDOL]DWLRQRILQWHUFROOHJLDWHDWKOHWLFVDWWKHH[SHQVHRIHGXFDWLRQDOYDOXHV´
professional sports leagues into multi-billion dollar industries.1 When contracts

On the other hand, when an NCAA regulation seems to be commercial in nature (because

expire, players are free to go to whatever team offers them the most money. Long

the courts rarely label NCAA regulations as purely commercial)122 the court will subject it to a

gone are the days of a player staying with one team his entire career, a la Cal

full antitrust review.123 Even when the courts apply the Rule of Reason, plaintiffs have had a

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

difficult time meeting their burden in step one ± establishing a relevant market in which the

owners are constantly looking for new revenue streams that will increase their

NCAA exercises market power.124 For example, courts have refused to recognize relevant

bottom line.
Thisfor
paper
will examine
one of these methodsnew stadium
commercial
markets
the ³VHUYLFHV´
of student-athletes
in cases brought
by student-athletes
125
construction.
Owners,
andinpoliticians
promise
the citizenry
thatinthese
new
themselves.
This
difficulty
establishingalike,
a relevant
commercial
market
which
NCAA

regulations
have dollar
an anticompetitive
effect
from
the dual-natured
of the
multi-million
facilities will
havestems
a huge
economic
impact oncharacteristics
the city
126
However, the courts have recognized anticompetitive effects of NCAA
regulations.
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

regulations in relevant markets before when plaintiffs have clearly shown an effect in the given
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substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the
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See Jones v. NCAA, 392 F. Supp. 295 (D. Mass. 1975); Banks v. NCAA, 977 F.2d 1081 (7th Cir. 1992); Baker,
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The Tenth Circuit provided plaintiffs with another possible way to satisfy the relevant
market definition requirement of step one of the Rule of Reason.128 In Law v. NCAA, the court
invalidated an NCAA regulation without explicitly defining a relevant market that was
affected.129 The court ruled that an NCAA regulation limiting the compensation of certain
Division I coaches was an unreasonable restraint of competition by applying a quick-look
approach to market power.130 The court rejected the argument that the relevant market for the

The Economic Impact of New Stadiums and Arenas on
Cities

UHJXODWLRQ ZDV WKH PDUNHW IRU PHQ¶V EDVNHWEDOO FRDFKLQJ VHUYLFHV but declined to define a
specific market the regulation affected.131 Instead, the court ruled that the regulation was a naked
SULFHUHVWUDLQWDQGWKDW³ZKHUHDSUDFWLFHKDVREYLRXVDQWL-competitive effects . . . there is no need
WR SURYH WKDW WKH >1&$$@ SRVVHVVHV PDUNHW SRZHU´ 132 The court held that WKH 1&$$¶V

Garrett Johnson

regulation clearly had an anticompetitive effect because it directly limited salaries; no further
analysis was needed to show the NCAA had market power. 133 Once thHSODLQWLII¶V burden was
met, the court proceeded to weigh the procompetitive rationales behind the regulation and
ultimately found the restraint unreasonable.134
The Law decision illustrates WKHSULQFLSOHWKDW³>D@VDPDWWHURIODZWKHDEVHQFHRISURRI
RIPDUNHWSRZHUGRHVQRWMXVWLI\DQDNHGUHVWULFWLRQRQSULFHRURXWSXW´135 The courts have held
that when there is agreement not to compete in terms of price or output, no elaborate industry
analysis is required where the very purpose and effect of a horizontal agreement is to fix prices
so far as to make them unresponsive to a competitive marketplace. 136 Thus, even if plaintiffs

128

See Law, 134 F.3d at 1020.
See id. at 1019-20.
See id. DW 7KH³5(&5XOH´VHWDPD[VDODU\RIIRUFHUWDLQDVVLVWDQWFRDFKHV 
131
Id. at 1019-20.
132
Id.
133
Id. at 1020.
134
Id. at 1021-24.
135
)7&Y,QGLDQD)HG¶QRI'HQWLVWV86  
136
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EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
advance
to step two of the Rule of Reason analysis when the regulation has a clear
increased, television
anticompetitive
effect. contracts have soared to unprecedented levels and dozens of
of which
plaintiff
uses
satisfy
stephas
onehelped
(proving
anticompetitive
new Regardless
stadiums have
beenmethod
built. aThe
advent
of to
free
agency
propel
1 NCAA to demonstrate
effects
of the restraint)
the Rule
of Reason,
the burden
then
shifts to the
When contracts
professional
sportsofleagues
into
multi-billion
dollar
industries.

procompetitive justifications for the restraint.137 The NCAA has argued that a variety of
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procompetitive benefits of its regulations offset any anticompetitive effects its regulations have.
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Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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³MXVWLILDEOH PHDQV RI IRVWHULQJ FRPSHWLWLRQ DPRQJ DPDWHXU DWKOHWLF WHDPV´ DQG WKHUHIRUH
³HQKDQFHSXEOLFLQWHUHVWLQLQWHUFROOHJLDWHDWKOHWLFV´142 The NCAA has successfully used this as
a procompetitive justification in a number of cases relating to regulations on issues such as
player compensation143 and eligibility rules144 EHFDXVH WKH\ KHOS SURWHFW WKH 1&$$¶V DPDWHXU
distinction from professional sports. However, the courts have stressed that this justification is
not a free ticket for the NCAA, and courts have rejected WKH 1&$$¶V DUJXPHQW that all

The Economic Impact of New Stadiums and Arenas on
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regulations foster amateurism.145

7KH1&$$¶VGHVLUHWRPDLQWDLQits amateur characteristics goes beyond wanting student-

athletes to simply play for the love of the sport. It is important for the NCAA to preserve the
identity of amateur collegiate sports so as to differentiate them from mere inferior professional

Garrett Johnson

sports. The NCAA offers unique products (e.g. college football, college basketball, etc.) that
constitute a distinct market separate from professional sports.146 Thus, NCAA actions that
enforce FROOHJLDWH VSRUWV¶ amateur characteristics increase efficiency and its quality of output.
The NCAA attempts to maintain its amateurism to avoid simply becoming minor league
professional sports, which generate much less profit than collegiate sports currently do. 147 While
some would argue that the amateur status of collegiate sports has been eroded over time and is

142

NCAA v. Bd. of Regents of Univ. of Okla, 468 U.S. 85, 117 (1984).
See McCormack v. NCAA, 845 F.2d 1338 (1988); Jones v. NCAA, 392 F. Supp. 295 (D. Mass. 1975).
144
See Gaines v. NCAA, 746 F. Supp. 738 (M.D. Tenn. 1990) (upholding a regulation prohibiting players from
entering the NFL draft and then returning to play college football); Banks v. NCAA, 977 F.2d 1081 (7th Cir. 1992).
145
See, e.g., Agnew v. NCAA, 683 F.3d 328 (7th Cir. 2012); Law v. NCAA, 134 F.3d 1010 (10th Cir. 1998).
146
0F&RUPDFN)GDW ³7KH1&$$PDUNHWVFROOHJHIRRWEDOODVDSURGXFWGLVWLQFWIRUPSURIHVVLRQDO
IRRWEDOO´ 
147
Bd. of Regents of Univ. of Okla., 468 U.S. at 101- ³7KHLGHQWLILFDWLRQRIWKLVµSURGXFW¶ZLWKDQDFDGHPLF
tradition . . . makes it more popular than professional sports to which it might otherwise be comparable, such as, for
H[DPSOHPLQRUOHDJXHEDVHEDOO´ 
143
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now only nominal,148 this Note assumes that amateurism still exists and is fundamental to the
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this, parity between the member organizations would be disrupted, which could affect the

expire, players are free to go to whatever team offers them the most money. Long

SXEOLF¶V LQWHUest in intercollegiate sports.150 The courts have held this justification has a

gone are the days of a player staying with one team his entire career, a la Cal

procompetitive effect on regulations regarding topics such as eligibility, but that it is not a

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

justification legitimizing all NCAA restraints.151 Thus, for NCAA regulations to be justified

owners are constantly looking for new revenue streams that will increase their

based on competitive equity, the NCAA must prove that its regulation actually creates a

bottom line.
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is EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
then back on the plaintiff to show that this particular restraint is not reasonably necessary to
accomplish the NCAA¶V legitimate objectives. This step has never actually been applied by the

population that new jobs will be created and the aggregate income of the city will

courts to an NCAA regulation
because NCAA regulations have either been ruled unreasonable
2

substantially increase. But can these promises be fulfilled? Do these newly

through a quick-look approach (which does not include this step), or the regulations have been

constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities

148

See Chad W.
Pekron,
Professional
Amateurism as an Antitrust Defense in the
actually
attain
theTheland
where Student-Athlete:
stadiums areUndermining
built?
NCAA Compensation Challenges, 24 HAMLINE L. REV. 24, 25-   ³>$@PDWHXULVPLVRIWHQOLWWOHPRUHWKDQD
P\WKDWWKHXSSHUOHYHOVRIFROOHJHDWKOHWLFV´ 
149
See, e.g., Law, 134 F.3d at 1023-24.
150
Baker, supra note 66, at 92-93.
151
See, e.g., Banks v. NCAA, 977 F.2d 1081 (7th Cir. 1992); Gaines v. NCAA, 746 F. Supp. 738 (M.D. Tenn.
1990). See also Bd. of Regents of Univ. of Okla., 468 U.S. 85; Law, 134 F.3d 1010.
152
1See Baker, supra note 66, at 93.
153 David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
See supra PART I, Section 1 of the Sherman Act, Common Law Tests and the Rule of Reason.

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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upheld without addressing this step.154 However, scholars have recognized that the least
restrictive alternative analysis is potentially devastating for NCAA regulations.155
McCormack v. NCAA: The First ³'HDWK3HQDOW\´Challenge
There has been only one previous Sherman Act challeQJH RI WKH 1&$$ ³GHDWK
SHQDOW\´156 In McCormack v. NCAA, a group of alumni, football players, and cheerleaders sued
WKH1&$$ZKHQ6RXWKHUQ0HWKRGLVW8QLYHUVLW\¶V
IRRWEDOOWHDPZDVJLYHQWKH³GHDWK
The Economic Impact of New608¶V
Stadiums
and Arenas on

Citiesissued the punishment based upon multiple
SHQDOW\´ IRU WKH -88 seasons.157 The NCAA
violations by SMU regarding eligibility and player compensation restrictions.158 The suit was
doomed from the start, however, because SMU did not sue as a legal entity itself and the
plaintiffs were not authorized to represent it, so they did not have proper standing.159 The court

Garrett Johnson

devoted a large portion of its opinion to explaining why each of the plaintiffs did not have
antitrust standing to sue in this case.160 The court also held that since the eligibility rules the
plaintiffs were challenging were reasonable, there was no way for the plaintiffs to recover for
HQIRUFHPHQWRIWKHP WKURXJKWKH³GHDWK SHQDOW\´DQGWKXV WKHSODLQWLIIVFODLP Gid not survive
WKH1&$$¶VPRWLRQWRGLVPLVV161 Based on the particular violations SMU committed that led the
1&$$WRLPSOHPHQWWKH³GHDWKSHQDOW\,´WKHFourt held that in this case WKH³GHDWKSHQDOW\´GLG
not constitute an illegal group boycott that unreasonably restrained competition.162
154

See Krakau, supra QRWHDW ³>7@KHLVVXHZDVQRWDGGUHVVHGLQBoard of Regents or Law´ 
Gary R. Roberts, The NCAA, Antitrust, and Consumer Welfare, 70 TUL. L. REV   ³>7@KH/5$
GRFWULQHZRXOGOLNHO\EHWKHGHDWKNQHOOIRUYLUWXDOO\HYHU\1&$$UXOH´ 
156
McCormack v. NCAA, 845 F.2d 1338 (5th Cir. 1988).
157
Id. at 1340.
158
Id. 608¶VYLRODWLRQVLQFOXGHGKDYLQJD³VOXVKIXQG´WRSD\IRRWball players and recruits. Mark Asher, NCAA
&DQFHOV608¶V)RRWEDOO, THE WASHINGTON POST, Feb. 26, 1987.
159
McCormack, 845 F.2d at 1341.
160
Id. at 1340- ³2QO\DSHUVRQLQMXUHGLQKLVEXVLQHVVRUSURSHUW\PD\VHHNGDPDJHVIRUYLRODWLRQRIWKHDQWLWUXVW
ODZV´  LQWHUQDOTXRWDWLRQPDUNVRPLWWHG 7KH&RXUWVHHPVWRKDYHEHHQVD\LQJWKH8QLYHUVLW\LWVHOIZDVWKHSURSHU
plaintiff. Id.
161
Id. at 1345.
162
Id.
155
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PART III: APPLICATION OF THE SHERMAN ACT TO THE POSSIBILITY OF THE ³DEATH
PENALTY´ IN THE PENN STATE SITUATION

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH

Having discussed the relevant background information, this section presents the 1RWH¶V

increased, television contracts have soared to unprecedented levels and dozens of

main argument ± WKDWWKHDSSOLFDWLRQRIWKH³GHDWKSHQDOW\´WR3HQQ6WDWHZRXOGKDYHEHHQDQ

new stadiums have been built. The advent of free agency has helped propel

unreasonable restraint of competition in violation of the Sherman Act ± in more detail. PART III,

professional sports leagues into multi-billion dollar industries.1 When contracts

([DPLQLQJWKH³'HDWK3HQDOW\,´ discusses the characteristics of thH³GHDWKSHQDOW\´UHOHYDQWWR
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and anticipates the probable arguments both parties would make, reaching the conclusion that a

bottom line. This paper will examine one of these methods- new stadium

FRXUWZRXOGOLNHO\GHHPWKLVXVHRIWKH³GHDWKSHQDOW\´DQXQUHDVRQDEOHUHVWUDLQW.

construction. Owners, and politicians alike, promise the citizenry that these new
Examining
Penalty´ impact on the city
multi-million dollar facilities
will havethea ³Death
huge economic
As described in PART I, The NCAA, WKH ³GHDWK SHQDOW\´ LV the term for the NCAA
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

punishing one of its members by banning it from NCAA competition in a certain sport for at

population that new jobs will be created and the aggregate income of the city will

least one year.163 The NCAA
implements this punishment by essentially forbidding other
2

substantially increase. But can these promises be fulfilled? Do these newly

member institutions from competing with the targeted school.164 The conscious decision by all of

constructed stadiums and arenas really have a positive economic impact on the

the members of the NCAA to not compete in a sport against the punished organization can be

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

labeled a ³JURXS ER\FRWW´ Group boycotts are concerted refusals to deal with the targeted

like politicians and lawmakers claim? And most importantly, how do cities

individual, which often denies the individual DFFHVVWR³DVXSSO\IDFLOLW\RUPDUNHWQHFHVVDU\WR

actually attain the land where stadiums are built?

163
164

1See

supra PART I, The NCAA.
David
See
id. E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2

102

University of Denver Sports and Entertainment Law Journal

eQDEOH WKH ER\FRWWHG >LQGLYLGXDO@ WR FRPSHWH´165 As is typical of the boycotting group,166 the
NCAA enjoys a dominant position in the market with no reasonable substitutes.167
Although LW LV HDV\ WR FODVVLI\ WKH ³GHDWK SHQDOW\´ DV D JURXS ER\FRWW WKis does not
necessarily mean that it is an illegal restraint of competition. While group boycotts have been
held as activities deserving per se invalidation in the past,168 the Supreme Court has more
recently applied the Rule of Reason to group boycotts, 169 and regardless of how they are

The Economic Impact of New Stadiums and Arenas on
Cities

reviewed generally, the NCAA is viewed as immune from per se standards. 170 While group
boycotts may not be subject to per se reviewZKHQWKH\DUHQRWMXVWLILHGE\³SODXVLEOHDUJXPHQWV
that they were intended to enhance overall efficiency and make [the] market[] more competitive .
. . the likelihood of anticompetitive effects is clear and the possibility of countervailing

Garrett Johnson

SURFRPSHWLWLYHHIIHFWVLVUHPRWH´171 Thus, WKHUHDVRQDEOHQHVVRIWKH³GHDWKSHQDOW\´ZLOOKLQJH
on whether its application in each scenario was intended to increase efficiency and competition,
or merely to advance some unrelated NCAA motive.172 WKLOHWKHIDFWWKDWWKH³GHDWKSHQDOW\´LV
an intentional exclusion from dealing with the targeted university is not dispositive, it certainly
VXEMHFWVWKH³GHDWKSHQDOW\´ to strict scrutiny under the Rule of Reason.
Contrasting the SMU and Penn State Situations
A variety of circumstances differentiate the SMU situation, litigated in McCormack, from
the Penn State situation. The primary difference, and what could have led to a much different
165

Nw. Wholesale Stationers, Inc. v. Pac. Stationery & Printing Co., 472 U.S. 284, 294 (1985).
See, e.g., id. at 294; Silver v. N.Y. Stock Exch., 373 U.S. 341, 348 (1963).
167
See Pekron, supra note 148, at 33 (The NCAA received a tongue-in-cheek award as the best monopoly in the
country).
168
See, e.g., .ORU¶V,QFY%URDGZD\-Hale Stores, Inc., 359 U.S. 207, 212 (1959); N. Pac. Ry. Co v. United States,
356 U.S. 1, 5 (1958).
169
See Nw. Wholesale Stationers, 472 U.S. at 296-97.
170
See, e.g., NCAA v. Bd. of Regents, 468 U.S. 85, 101-04 (1984) (holding the NCAA is an industry in which
horizontal restraints on competition are necessary to produce the product at all, so the restraints are not subject to per
se invalidation).
171
Nw. Wholesale Stationers, 472 U.S. at 294.
172
See infra PART III-IV.
166
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UHVXOW LI 3HQQ 6WDWH ZDV JLYHQ WKH ³GHDWK SHQDOW\,´ LV WKH YLRODWLRQV that occurred. SMU was
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On the other hand, Penn State was punished by the NCAA for being involved in a

expire, players are free to go to whatever team offers them the most money. Long

scandal which involved both social and criminal wrongs.175 While there is no disputing the moral

gone are the days of a player staying with one team his entire career, a la Cal

wrongfulness of the events that traQVSLUHG DW 3HQQ 6WDWH QRQH RI 3HQQ 6WDWH¶V violations dealt

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

with student-athlete eligibility or other areas in which the courts have typically upheld NCAA

owners are constantly looking for new revenue streams that will increase their

regulations.176 In fact, Penn State likely did not violate any NCAA regulations at all. The only
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Bylaw 10.1 has never been applied to a university without an underlying violation of a
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
separate NCAA regulation.179 7KH UDWLRQDOH EHKLQG WKLV LV WKH VDPH DV ³>WKH@ UHDVRQ WKH ,56

population that new jobs will be created and the aggregate income of the city will

180
GRHVQ¶WSXQLVKPXUGHUHUVZKRSD\WKHLUWD[HV´
If the NCAA could punish members for acting
2

substantially increase. But can these promises be fulfilled? Do these newly

³XQHWKLFDOO\´ HYHQ ZKHQ WKH\ GLG QRW YLRODWH DQ\ 1&$$ UHJXODWLRQV WKH 1&$$ could

constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas

173
174
175
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politicians
and
lawmakers
claim? text.
And most importantly, how do cities
See, e.g.,
Asher, supra
note
158 and accompanying
See supra PART II, Sherman Act Applications to the NCAA.

See supra Introduction.
176 actually attain the land where stadiums are built?

See id.
NCAA Manual, supra note 13, at 10.1.
Andy Staples, Justice in Penn State case should come from courts, not NCAA, SPORTS ILLUSTRATED (July 2,
2012 12:05 PM), http://sportsillustrated.cnn.com/2012/writers/ andy_staples/07/02/penn-state-jerry-sanduskyncaa/index.html.
179
See id. (describing how NCAA Bylaw 10.1 is normally used to punish universities for obstructing NCAA
LQYHVWLJDWLRQVLQWRWKHXQLYHUVLWLHV¶YLRODWLRQRIRWKHU1&$$UHJXODWLRQV

1
180 David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
Id.
177
178

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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essentially become morality police, privately regulating the majority of college universities.181
The fact that Penn State did not violate any underlying NCAA regulations is a critical distinction
between the Penn State and SMU situations because it has a major impact on the validity of the
SURFRPSHWLWLYH UDWLRQDOHV WKH 1&$$ DGYDQFHV DQG WKXV WKH FKDQFHV RI WKH ³GHDWK SHQDOW\´
surviving Sherman Act analysis.182
$QRWKHU LPSRUWDQW GLVWLQFWLRQ EHWZHHQ WKH 608 ³GHDWK SHQDOW\´ OLWLJDWLRQ DQG WKH
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K\SRWKHWLFDO 3HQQ 6WDWH ³GHDWK SHQDOW\´ OLWLJDWLRQ ZRXOG EH WKH VWDQGLQJ RI WKH SODLQWLII The
university did not bring the Sherman Act claim on its own behalf in McCormack, and the court
held that the plaintiffs that brought the suit did not have proper standing.183 The court held that
SMU, however, ³UHPDLQVWKHSDUW\PRVWGLUHFWO\KDUPHGE\WKH1&$$¶VDFWLRQ,´LPSO\LQJWKDW

Garrett Johnson

the university being punished is the most proper plaintiff.184 Knowing this, if the NCAA would
have elected to LQYRNH WKH ³GHDWK SHQDOW\´ RQ 3HQQ 6WDWH, the university would have likely
OHDUQHGIURP608¶VPLVWDNHVDQG brought the suit themselves, in order to avoid this issue. In
PDNLQJ WKLV FKDQJH 3HQQ 6WDWH ZRXOG EH LQ D PRUH SURPLVLQJ SRVLWLRQ WR KDYH WKH ³GHDWK
SHQDOW\´UXOHGDQXQUHDVRQDEOHUHVWUDLQWRIFRPSHWLWLRQ While this standing issue is not the heart
of this Note¶VDUJXPHQWLWFRXOGKDYHDVHULRXVHIIHFWRQWKHFRXUW¶VGLVSRVLWLRQWRZDUGVWKHVXLW
Applying the Sherman Act to the Penn State Situation
,Q WKH K\SRWKHWLFDO 3HQQ 6WDWH ³GHDWK SHQDOW\´ OLWLJDWLRQ WKH Fourt would have been
unlikely to declare the ³GHDWKSHQDOW\´DSHUVHYLRODWLRQRIWKH6KHUPDQ$FW As discussed in
PART II, Early Application of the Sherman Act and NCAA v. Board of Regents, the courts have
181
If the NCAA could use Bylaw 10.1 to reach the scandal cover-up by the Penn State faculty, what is to stop them
from punishing a different university for violations in their music or art departments in the future?
182
See supra PART III, Contrasting the SMU and Penn State Situations.
183
See supra PART II, 0F&RUPDFNY1&$$7KH)LUVW³'HDWK3HQDOW\´&KDOOHQJH. Claims were brought by
alumni, football players, and cheerleaders. McCormack v. NCAA, 845 F.2d 1338, 1340 (5th Cir. 1988).
184
Id. at 1342-43.
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never applied a per se standard of review to an NCAA regulation. 185 There is no reason to
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Rule of Reason analysis.187 The courts have applied both forms of review to NCAA regulations

expire, players are free to go to whatever team offers them the most money. Long

in the past, so the choice would depend on how much of a facial restraint on competition the

gone are the days of a player staying with one team his entire career, a la Cal

court considered the ³death penalty.´188 Even if the court initially elected to apply a quick-look

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
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lengthy
inquiry into what market the NCAA was restricting competition in and likely would have
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
concluded WKH³GHDWKSHQDOW\´LVDQWLFRPSHWLWLYHEDVHd on its facial characteristics of restricting

population that new jobs will be created and the aggregate income of the city will

competition.191 However, if
2 the court applied the full Rule of Reason, Penn State would have

substantially increase. But can these promises be fulfilled? Do these newly

needed to identify a relevant market in which WKH ³GHDWK SHQDOW\´ KDG DQ anticompetitive

constructed stadiums and arenas really have a positive economic impact on the

185

See supra PART II, Early Application of the Sherman Act and NCAA v. Board of Regents. Due to the necessary
FRRSHUDWLRQWRSURGXFHDTXDOLW\SURGXFWHYHQLIDUHVWUDLQWVHHPVXQUHDVRQDEOHRQLWVIDFH³DIDLUHYDOXDWLRQRI>D
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
UHJXODWLRQ¶V@FRPSHWLWLYHFKDUDFWHUUHTXLUHVFRQVLGHUDWLRQRIWKH1&$$¶VMXVWLILFDWLRQVIRUWKHUHVWUDLQWV´1&$$ v.
Bd. of Regents of Univ. of Okla., 468 U.S. 85, 103 (1984).
186 like politicians and lawmakers claim? And most importantly, how do cities
Despite finding that the restraints in Board of Regents and Law were obvious horizontal restraints, the courts did
not apply a per se form of review. See id. at 103-04; Law v. NCAA, 134 F.3d 1010, 1017 (10th Cir. 1998).
187
See supra Pattain
ART I, Section 1 of the Sherman Act, Common Law Tests and the Rule of Reason and Quick-look
actually
the land where stadiums are built?
Analysis.
188
7KH&RXUWZRXOGRQO\XVHWKH³TXLFN-ORRN´DSSURDFKLI³QRHODERUDWHLQGXVWU\DQDO\VLVLVUHTXLUHGWRGHPRQVWUDWH
WKHDQWLFRPSHWLWLYHFKDUDFWHURI>WKH@DJUHHPHQW´1DW¶O6RF¶\RI3URI¶O(QJ¶UVY8QLWHG6WDWHV86
692 (1978).
189
See supra note 97 and accompanying text.
190
United States v. Brown Univ., 5 F.3d 658, 668 (3d Cir. 1993); Clorox Co. v. Sterling Winthrop, Inc., 117 F.3d
50,156 (2d Cir. 1997); Agnew v. NCAA, 683 F.3d 328, 335 (7th Cir. 2012).
191 David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
See supra PART I, Section 1 of the Sherman Act, Quick-look Analysis.

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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effect.192 Penn State would, presumably, have made several arguments about the market that the
³GHDWK SHQDOW\´ impacts. One market Penn State would likely have argued is the market for
college football as a whole. While the courts have rejected this as a market before, recent
decisions hint that it might now be considered a relevant market.193
The argument is essentially that the NCAA controls the market for, and output of, college
IRRWEDOODQGE\HQIRUFLQJWKH³GHDWKSHQDOW\´RQ3HQQ6WDWHthe NCAA is making an agreement

The Economic Impact of New Stadiums and Arenas on
Cities

amongst the members to not let Penn State participate in the market at all. Penn State likely
ZRXOGKDYHDOVRDUJXHGWKDWWKH³GHDWKSHQDOW\´KDGDQDQWLFRPSHWLWLYHHIIHFWLQthe market for
television broadcasting. Knowing the Supreme Court has already recognized this as a relevant
market that the NCAA has affected before,194 Penn State would have likely argued that the
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³GHDWKSHQDOW\´XQUHDVRQDEO\UHVWUDLQVits ability to have its football games broadcasted and its
ability to receive the associated revenue.195
Penn State would have likely also suggested a market for revenue associated with the
football program in general. While this would be a difficult area to show a precise amount of
market impact,196 it is a rather straightforward argument. By not being allowed to play football,
Penn State would clearly lose revenue it would normally expect its football team to make
through ticket sales and bowl game revenue,197 and would likely also experience a related
192

See supra PART I, Section 1 of the Sherman Act, Common Law Tests and the Rule of Reason.
See Banks v. NCAA, 977 F.2d 1081, 1088-89 (7th Cir. 1992). But see White v. NCAA, CV 06-999-RGK (C.D.
Sept. 20, 2006); Gaines v. NCAA, 746 F. Supp. 738 (M.D. Tenn. 1990).
194
See NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 112 (1984).
195
Where does the Money Go?, NCAA.ORG, http://www.ncaa.org/wps/wcm/connect/public/
1&$$$QVZHUV1LQHSRLQWVWRFRQVLGHUBRQH ODVWYLVLWHG$SU  ³,Q-10, the media agreements
FRQVWLWXWHGSHUFHQWRIWKH1&$$UHYHQXH´ 
196
Penn State would have needed to perform a calculation and an itemized report of all income that it made through,
or associated with, its football program in different years and how much less it made in those areas while being
subject to the NCAA sanctions.
197
3HQQ6WDWH¶VIRRWEDOOSURJUDm generated $43.8 million in 2011. Curtis Eichelberger, Penn State Football
5HYHQXH8SDV7HDP¶V6WDUW:RUVW6LQFH, BLOOMBERG (Sep. 26, 2012 10:00 PM),
http://www.bloomberg.com/news/2012-09-27/penn-state-football-revenue-up-as-team-s-start-worst-since2006.html.
193
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decrease in other areas such as merchandise sales and alumni donations. If the court accepted
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like a situation in which the
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true purpose for imposing the punishment.
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competition would be unconvincing in this situation. If anything, inflicting a punishment on one

like politicians and lawmakers claim? And most importantly, how do cities

member institution that bans it from competing against other members in a given sport seems to

actuallyrestrict
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See supra PART I, Section 1 of the Sherman Act, Common Law Tests and the Rule of Reason.
See supra PART II, Sherman Act Applications to the NCAA.
Chappell, supra note 2. Contra McCormack v. NCAA, 845 F.2d 1338 (5th Cir. 1998) (punishing SMU for
violating
player compensation rules that separate the NCAA and professional sports).
1
201 David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
See NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 117-19 (1984).
199
200

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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when applied to NCAA regulations that impose certain requirements and restrictions on member
institutions so that they will be on an even playing field with other members. 202 However, being
involved in a child molestation scandal, and subsequent cover-up, provides no competitive
advantage to Penn State, and no other universities would be better off if they were allowed to
perform the same activity. Thus, it is unlikely that the cRXUW ZRXOG DFFHSW µPDLQWDLQLQJ D
FRPSHWLWLYHEDODQFH¶DVDSURFRPSHWLWLYHjustification in this case.

The Economic Impact of New Stadiums and Arenas on
Since neither of its two most common justifications for restraints of competition would
Cities

likely work, the NCAA would have to come up with new and specific procompetitive rationales

IRULPSRVLQJWKH³GHDWKSHQDOW\´RQ3HQQ6WDWH One of the main justifications left available to
the NCAA would be a rationale based on µmaintaining institutional control¶ of its members to
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produce a better product. The NCAA has certain conduct requirements for member institutions
and exercises some control over them to make sure they behave within thH 1&$$¶V
guidelines.203 The NCAA would argue that Penn State failed to maintain adequate control over
the events occurring at its school, and that it was imposing WKH³GHDWKSHQDOW\´ to realign Penn
State with the characteristics of the other NCAA members. However, it is hard to accept this
procompetitive justification on its face because Penn State did not violate any substantive NCAA
regulations, and there are no regulations imposing certain minimum control standards on a
university.204 It is unclear how the court would feel about this as a justification for restraining
competition, but the NCAA has punished member institutions under this argument before.205

202
See, e.g., McCormack v. NCAA, 845 F.2d 1338 (5th Cir. 1988); Pocono Invitational Sports Camp, Inc. v.
NCAA, 317 F. Supp. 2d 569 (E.D. Pa. 2004).
203
See generally NCAA Manual, supra note 133.
204
See supra PART III, Contrasting the SMU and Penn State Situations; NCAA Manual, supra note 13.
205
See, e.g., California Institute of Technology Cited for Lack of Institutional Control, NCAA.ORG (June 12, 2012),
http://www.ncaa.org/wps/wcm/connect/public/NCAA/Resources/Latest+News/2012/June/California+Institute+of+T
echnology+cited+for+lack+of+institutional+control.
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Another justification that the NCAA would likely DGYDQFHLVWKDWWKH³GHDWKSHQDOW\´ZDV
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whether the court would accept advancement of these social objectives as a justification for the
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If the court did not ultimately accept the procompetitive quality of these justifications, the
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
DQDO\VLV ZRXOG HQG DQG LPSRVLQJ WKH ³GHDWK SHQDOW\´ on Penn State would be declared an

population that new jobs will be created and the aggregate income of the city will

unreasonable restraint of competition
under either a quick-look approach or the full Rule of
2
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Reason. On the other hand, under a quick-look approach, if the cRXUW GLG ILQG WKDWWKH ³GHDWK

constructed stadiums and arenas really have a positive economic impact on the
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HLWKHU GHFODUH WKH ³GHDWK SHQDOW\´ UHDVRQDEOH RU move into a full Rule of Reason analysis.210

like politicians and lawmakers claim? And most importantly, how do cities

Thus, regardless of which form of review the court began with, it would now be at the point
206

actually attain the land where stadiums are built?

7KH+DUYDUG/DZ5HYLHZ$VV¶QSherman Act Invalidation of the NCAA Amateurism Rules, 105 HARV. L. REV.
1299, 1307 (1992) (citing Bd. of Regents of Univ. of Okla., 468 U.S. at 119).
207
NCAA Manual, supra note 13, at Bylaw 10.1
208
The courts have never addressed whether general social benefits is an acceptable procompetitive rationale that
can outweigh anticompetitive effects of restraints. See generally NCAA Manual, supra note 133.
209
See supra note 181 and accompanying text.
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1See, e.g., Agnew v. NCAA, 683 F.3d 328,  FLWLQJ&KLFDJR3URI¶O6SRUWV/WG3¶VKLSY1%$1 F.2d 667,
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where it SXW WKH EXUGHQ RQ 3HQQ 6WDWH WR VKRZ D OHVV UHVWULFWLYH DOWHUQDWLYH WKDQ WKH ³GHDWK
SHQDOW\´ that the NCAA could use to accomplish the same purpose. 211
Since the less restrictive alternative doctrine has never been applied to an NCAA
regulation, there is uncertainty regarding how it would be implemented by the court.212 While the
courts have emphasized that the restraint need not be the least restrictive approach possible, they
have held that the restraint needs to be reasonabO\ QHFHVVDU\ WR DFFRPSOLVK WKH GHIHQGDQW¶V

The Economic Impact of New Stadiums and Arenas on
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legitimate objectives.213 It is unlikely that the court would find such a harsh penalty ± completely
restricting Penn State from competition ± necessary to accomplish the 1&$$¶V goals even if the
court DFFHSWHGRQHRIWKH1&$$¶VSURFRPSHWLWLYHMXVWLILFDWLRQV This can be evidenced via the
VDQFWLRQVVKRUWRIWKH³GHDWKSHQDOW\´WKH1&$$KDVKDQGHGRXWWRPHPEHUVLQWKHSDVW214 This

Garrett Johnson

conclusion is further supported by the fact that the NCAA actually did punish Penn State with
lesser sanctions that still allowed them to compete in collegiate football.215
Thus, assuming the court followed precedent, LW ZRXOG KROG WKDW WKH XVH RI WKH ³GHDWK
SHQDOW\´LQ WKHK\SRWKHWLFDO 3HQQ6WDWHOLWLJDWLRQZDV DQXQUHDVRQDEOHUHVWUDLQW of competition.
:KLOHWKH1&$$GLGQRWDFWXDOO\FKRRVHWRLPSOHPHQWWKH³GHDWK SHQDOW\´DJDLQVW3HQQ6WDWH
this should serve as a warning for future incidents in which the NCAA contemplates the ³death
SHQDOW\¶V´ use for similar reasons.

211
See supra PART I, Section 1 of the Sherman Act, Common Law Tests and the Rule of Reason; Law v. NCAA, 134
F.3d 1010, 1019 (10th Cir. 1998).
212
However, some scholars feel that this step would be devastating to NCAA regulations. See Roberts, supra note
155DW ³>7@KH/5$GRFWULQHZRXOGOLNHO\EHWKHGHDWKNQHOOIRUYLUWXDOO\HYHU\1&$$UXOH´ 
213
See Law v. NCAA, 134 F.3d 1010, 1019 (10th Cir. 1998); Am. Motor Inns, Inc. v. Holiday Inns, Inc., 521 F.2d
1230, 1249 (3d Cir. 1975) (quoting Walt Disney Prods. v. Am. Broad. Paramount Theaters, 180 F. Supp. 133, 117
(S.D.N.Y. 1960)).
214
See, e.g., Lynn Zinser, U.S.C. Sports Receive Harsh Penalties, THE NEW YORK TIMES (June 10, 2010),
http://www.nytimes.com/2010/06/11/sports/ncaafootball/11usc.html?_r=1& (providing an example of the typical
sanctions the NCAA doles out to universities for violating NCAA regulations).
215
Prisbell, supra note 9.

111

University of Denver Sports and Entertainment Law Journal

Over the last twenty years the sports industry has grown exponentially and
PART IV: THE FUTURE OF THE ³DEATH PENALTY´
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217 David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
See supra PART III, Applying the Sherman Act to the Penn State Situation.
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transfer restrictions, have withstood antitrust analysis by the courts in previous cases. 218 The
FRXUWV¶ UDWLRQDOH IRU XSKROGLQJ WKHVH UHJXODWLRQV ZRXOG OLNHO\ EH WKH VDPH for upholding the
³GHDWKSHQDOW\´if it were being used to punish violations of these eligibility regulations. These
regulations are in place to ensure that the distinction between WKH 1&$$¶V EUDQG RI amateur
collegiate and professional athletics continues and that competition in collegiate sports is
encouraged by having an even playing field. 7KXV WKH XVH RI WKH ³GHDWK SHQDOW\´ WR SXQLVK

The Economic Impact of New Stadiums and Arenas on
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members for violating these regulations LV DFWXDOO\ VWURQJO\ WLHG WR WKH 1&$$¶V SULPDU\
procompetitive arguments.219

7R LOOXVWUDWH WKH XVH RI WKH ³GHDWK SHQDOW\´ WR SXQLVK VFKRROV IRU HQJDJLQJ LQ LOOHJDO
student-athlete compensation can be examined. The NCAA has a multitude of regulations
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prohibiting the compensation of student athletes beyond the amount they receive from their
scholarships.220 The NCAA has punished universities for violating these regulations in the
past,221 DQGPD\FKRRVHWRXVHWKH³GHDWKSHQDOW\´WRSXQLVKPDMRUYLRODWLRQVLQWKHIXWXUH If
WKLV XVH RI WKH ³GHDWK SHQDOW\´ ZDV OLWLJDWHG WKH validity of the 1&$$¶V SUocompetitive
justifications would be fairly evident.
By punishing a university IRU SD\LQJ SOD\HUV WKH ³GHDWK SHQDOW\´ ZRXOG EH GLUHFWO\
promoting WKH 1&$$¶V PDLQ MXVWLILFDWLRQ RI PDLQWDLQLQJ WKH DPDWHXU VWDWXV RI intercollegiate
athletics.

Rules such as those governing player compensation are essential to preserving

amateurism and the concept of the student-athlete.222 7KHFRXUWZRXOGOLNHO\FRQFOXGHWKH³GHDWK
SHQDOW\¶V´XVHLQWKLVVLWXDWLRQZas enhancing the amateur product being offered by the NCAA,
218
$JQHZY1&$$)G WK&LU  ³0RVW± if not all ± HOLJLELOLW\UXOHV«IDOOFRPIRUWDEO\ZLWKLQWKH
SUHVXPSWLRQRISURFRPSHWLWLYHQHVV>@´ 
219
See supra PART III, Applying the Sherman Act to the Penn State Situation RXWOLQLQJWKH1&$$¶VQRUPDO
procompetitive justifications).
220
See generally NCAA Manual, supra note 13.
221
See, e.g., McCormack v. NCAA, 845 F.2d 1338 (5th Cir. 1988).
222
Agnew, 683 F.3d at 343; Banks v. NCAA, 977 F.2d 1081, 1089-90 (7th Cir. 1992) ³>3@UHVHUYH>LQJ@WKHEULJKW
OLQHRIGHPDUFDWLRQEHWZHHQFROOHJHDQGµSD\IRUSOD\¶IRRWEDOO´ 
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thus increasing overall efficiency even though one member would be excluded from competition.
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Thus, the NCAA does not need tR FRPSOHWHO\ DEDQGRQ WKH ³GHDWK SHQDOW\´ DV D IRUP RI

gone are the days of a player staying with one team his entire career, a la Cal

punishment going forward--LWMXVWQHHGVWROLPLWWKH³GHDWKSHQDOW\¶V´XVHWRVLWXDWLRQVLQZKLFK

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

it is actually related to their procompetitive justifications.

owners are constantly looking for new revenue streams that will increase their
CONCLUSION

bottom line. This paper will examine one of these methods- new stadium
This Note argues that the thrHDW FRQWHPSODWHG E\ WKH 1&$$ RI LPSRVLQJ WKH ³GHDWK

construction. Owners, and politicians alike, promise the citizenry that these new

SHQDOW\´RQ3HQQ6WDWHDVDSXQLVKPHQWIRUWKH-HUU\6DQGXVN\VFDQGDOZDVIXWLOH Section 1 of

multi-million dollar facilities will have a huge economic impact on the city

the Sherman Act would have prohibited WKH XVH RI WKH ³GHDWK SHQDOW\´ LQ WKLV FDVH DV DQ

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
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would clearly be a group boycott by NCAA members prohibiting Penn State from playing

like politicians and lawmakers claim? And most importantly, how do cities

college football and realizing the associated opportunities and revenue. While the NCAA would

actually attain the land where stadiums are built?

certainly attempt to advance procompetitive justifications for its XVHRIWKH³GHDWKSHQDOW\,´LWLV
unlikely that the courts would accept them in this case. Even though the courts have previously
accepted many of the same justifications the NCAA would likely propose , the difference in this
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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case, punishing a member for social and criminal wrongs unrelated to the football team or its
players, is not reasonably related to any of these procompetitive justifications. Furthermore,
HYHQLIWKH FRXUWVGLG DFFHSW RQHRIWKH1&$$¶VSURIIHUHGSURFRPSHWLWLYHUDWLRQDOHV IRUXVLQJ
WKH³GHDWKSHQDOW\,´LWLVprobably not a reasonably necessary means for accomplishing its goals
since many lesser punishments could accomplish the same goals. This fact could prove fatal to
WKH³GHDWKSHQDOW\,´EXWRQO\LIWKHFRXUWVDFWXDOO\DGGUHVVLW

The Economic Impact of New Stadiums and Arenas on
+RZHYHUZKLOHWKH1&$$¶VXVHRIWKH³GHDWK SHQDOW\´ZRXOGKDYHEHHQ inappropriate
Cities

for the Penn State situation, it need not abandon the use of WKH ³GHDWK SHQDOW\´ as a form of
punishment in all scenarios. 7KHXVHRIWKH³GHDWKSHQDOW\´JRLQJIRUZDUGZLOOVLPSO\UHTXLUHD
case by case examination to decide if it is appropriate. When the reasons for the use of the

Garrett Johnson

³GHDWK SHQDOW\´ DFWXDOO\ EHDU D FORVH UHODWLRQ WR WKH DVVRFLDWHG SURFRPSHWLWLYH MXVWLILFDWLRQV RI
PDLQWDLQLQJ WKH 1&$$¶V DPDWHXU product or enhancing competition between member schools,
WKHFRXUWVDUHOLNHO\WRXSKROGWKHXVHRIWKH³GHDWh penalty.´ It is likely that the courts will allow
WKH1&$$WRFRQWLQXHWRXVHWKH³GHDWKSHQDOW\´WRHQIRUFHUHJXODWLRQVUHODWHGWRareas such as
player eligibility and compensation. Ultimately, the NCAA needs to rethink the way it views its
regulation of member institutions and realize that, while it may get some deference from the
courts, it is not immune to Sherman Act prosecution and should consider the effects of its
sanctions on competition prior to imposing them.
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Over the last twenty years the sports industry has grown exponentially and
EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
increased, television contracts have soared to unprecedented levels and dozens of
new stadiums have been built. The advent of free agency has helped propel
professional sports leagues into multi-billion dollar industries.1 When contracts
expire, players are free to go to whatever team offers them the most money. Long
gone are the days of a player staying with one team his entire career, a la Cal
Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
owners are constantly looking for new revenue streams that will increase their
bottom line. This paper will examine one of these methods- new stadium
construction. Owners, and politicians alike, promise the citizenry that these new
multi-million dollar facilities will have a huge economic impact on the city
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?

1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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MASHING UP THE COPYRIGHT ACT: HOW TO MITIGATE THE
DEADWEIGHT LOSS CREATED BY THE AUDIO MASHUP
By: Alexander C. Krueger-Wyman1
INTRODUCTION
In the past decade, the music industry has welcomed a new art form to its center stage:
the audio
Mashups,Impact
which involve
digital sampling
from multiple
songs combined
Themashup.
Economic
of New
Stadiums
and Arenas
on to

Cities
become mainstream with the rise in popularity of
FUHDWHDIRUPRI³UHF\FOHGDUW´2 have officially
artists like Girl Talk.3 While some artists who sample do so legally by obtaining the appropriate
licenses, the vast majority of mashup artists sample without a license, sometimes from upwards
of two hundred artists on a single album.4 This practice of unlicensed sampling deprives the
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original artists of valuable licensing fees and the mashup artists of the ability to sell their music
through music vendors such as iTunes. Instead, mashup artists rely on public performances for
revenue, and the original artists and production companies are left to sue under an uncertain legal
framework to recover licensing fees. Currently, there is no consensus among copyright scholars
for how to remedy this problem.

It is clear, however, that this increasingly popular and

innovative form of music demands protection under the Copyright Act.

The inability of

copyright law to address the tension between mashup artists and the artists from whom they
sample creates a deadweight loss that is increasing with the rise in popularity of mashups.
1

I would like to thank my fiancée, Lindsey Dodge, and her family for supporting me through the composition of this
paper. Thank you also to my family, who has been there for me through it all. Finally, thank you to the
Entertainment Law Initiative for its recognition of this paper.
2
Michael Allyn Pote, Comment, Mashed-8SLQ%HWZHHQ7KH'HOLFDWH%DODQFHRI$UWLVWV¶,QWHUHVWV/RVW$PLGVWWKH
War on Copyright, 88 N.C. L. REV. 639, 640 (2010).
3
For a chronological account of the development of audio mashups, see Jeff Leeds, Mix and Mash, N.Y. TIMES, Jan.
9, 2005, http://www.nytimes.com/2005/01/09/arts/music/09leed.html?_r=0.
4
See Elina Lae, Mashups ± A Protected Form of Appropriation Art or Blatant Copyright Infringement?, 12 VA.
SPORTS & ENT. L.J. 31, 32 (2012) (describing how Girl Talk sampled from 167 artists on his third album titled
³1LJKW5LSSHU´ 
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Over the last twenty years the sports industry has grown exponentially and

PART I: WHY MASHUPS DESERVE PROTECTION UNDER THE COPYRIGHT ACT

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
Despite its designation as ³UHF\FOHGDUW,´ mashups further the purpose of the Copyright
5
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Actincreased,
by ³SURPRW[ing]
WKH3URJUHVVRI6FLHQFHDQGXVHIXO$UWV´
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important
ways.ofFirst,

thenew
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$VRQHFRPPHQWDWRUQRWHG³[A]
sampler
stadiums
been
built.
The advent
of free agency has helped
propelis a musical
6
LQVWUXPHQW3URGXFHUVZKRVDPSOHXVHSLHFHVRIH[LVWLQJVRQJVWRPDNHQHZZRUNVRIPXVLF´
professional sports leagues into multi-billion dollar industries.1 When contracts

$PDVKXSWKXVTXDOLILHVDVDQ³RULJLQDOZRUN[] RIDXWKRUVKLS´DVUHTXLUHGE\WKH&RS\ULJKW$FW7

expire, players are free to go to whatever team offers them the most money. Long

Moreover, these new works provide listeners with a new and innovative way of experiencing

gone are the days of a player staying with one team his entire career, a la Cal

music. By layering together samples from multiple songs by a variety of artists, the mashup

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

allows listeners to experience popular songs through a new lens, highlighting aspects of each

owners are constantly looking for new revenue streams that will increase their

song in a way that enables listeners to appreciate different nuances of their favorite songs.

bottom line.
This paper
examine
one of these
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8
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&RS\ULJKW
ODZ ZKLFK
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overly
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multi-million
dollar
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Second, extending copyright protection to mashups promotes progress in music by
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
incentivizing a wider base of artists to create. Thanks to widely available technology such as

population that new jobs will be created and the aggregate income of the city will

Musical Instrument Digital2 Interface and programs like Audiomulch, virtually anyone with a

substantially increase. But can these promises be fulfilled? Do these newly

laptop can create mashups, making them easier and less expensive to create. Similarly, due in

constructed stadiums and arenas really have a positive economic impact on the

large part to their digital origin, mashups are easy to promote digitally through websites such as

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

Remix.vg, which allow users to upload their mashups (or remixes or covers) and share them with

like politicians and lawmakers claim? And most importantly, how do cities
5

U.S.
CONST. attain
art. I, § 8,the
cl. 8.
actually
land where stadiums are built?
Jonathan D. Evans, Solving the Sampling Riddle, 29 ENT. & SPORTS LAW. 16, 16 (2012).
17 U.S.C. § 102(a) (2006). This standard for originality has been interpreted as requiring only a minimal level of
creativity. See )HLVW3XEO¶QV,QFY5XUDO7HO6HUY&R499 U.S. 340, 346 (1991).
8
Katie Simpson-Jones, Comment, Unlawful Infringement or Just Creative Expression? Why DJ Girl Talk May
,QVSLUH&RQJUHVVWR³5HFDVW7UDQVIRUPRU$GDSW´&RS\ULJKW, 43 J. MARSHALL L. REV. 1067, 1088 (2010).
9
See, e.g., Noah Balch, Comment, The Grey Note, 24 REV. LITIG.    DUJXLQJWKDW³WLPHDQG
H[FOXVLYLW\´FRS\ULJKWSURWHFWLRQFDQ³VWLIOHSURJUHVV´IRURWKHULQQRYDWRUVVXFKDVPDVKXSDUWLVWV

1
6
7

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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other artists, who can then download them from the website.10 Mashups, by facilitating both
creation and dissemination of music, clearly further the purpose of the Copyright Act by
promoting the progress of music.
Finally, mashups help promote music due to their wild popularity. Thousands of people
attend mashup artists¶ FRQFHUWV, sometimes paying up to $400 for a ticket, 11 and even more
download their albums on a daily basis. As a result, more and more people have expanded their

The Economic Impact of New Stadiums and Arenas on
Cities

love for music to include mashups, making their protection a necessary step for copyright law to
keep up with emerging music trends. Copyright protection for mashups would thus serve the
underlying purpose of copyright law of incentivizing innovation and maximizing production.
PART II: THE PROBLEM: WHY CURRENT COPYRIGHT LAWS GIVE
Garrett
Johnson
INADEQUATE
PROTECTION
TO MASHUPS
Despite the importance of this new art form to the music industry, the current copyright
framework fails to provide protection for mashups. Instead, mashup artists may be liable for
infringement if they sell their music, sometimes without even a viable defense.12 Moreover,
copyright laws fail to offer a suitable approach to dealing with the issue of digital sampling, as
each potential approach is rendered unworkable in the context of mashups.
Digital Sampling in Mashups is Legally Actionable
As a preliminary matter, mashup artists who fail to obtain a license are potentially liable
under two provisions of the Copyright Act. First, a mashup may violate the copyright holders¶

10
See Mashups, REMIX.VG, http://remix.vg/category/mashups/ (last visited Jan. 2, 2013). Other similar websites
include Soundcloud, Turntable, and Hype Machine.
11
See Lae, supra note 4, at 32 & n.16.
12
See %ULGJHSRUW0XVLF,QFY'LPHQVLRQ)LOPV)G WK&LU  DSSO\LQJD³SHUVH´OLDELOLW\
test to anyone who samples without obtaining a license).
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exclusive rights to the underlying musical compositions in the sampled songs. 13 Second, a

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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Section 115 of the Copyright Act, which dictates a compulsory license for musical

expire, players are free to go to whatever team offers them the most money. Long

compositions, mitigates this enormous threat of liability.16 Under this framework, an artist who

gone are the days of a player staying with one team his entire career, a la Cal

wants to XVHDQRWKHUVRQJ¶VPXVLFDOQRWHVDQGZRUGVFDQVLPSO\SD\WKHPXVLFDOFRPSRVLWLRQ¶V

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

copyright holder a statutorily defined rate to use it legally. 17 Although it may prove cost

owners are constantly looking for new revenue streams that will increase their

prohibitive for mashups that use a high number of songs, this compulsory license system
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to obtain a license. Because of the significant transaction costs that inevitably accompany
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
such negotiations, 18 obtaining a license to use a sound recording is almost always cost

population that new jobs will be created and the aggregate income of the city will

prohibitive, particularly when
2 a song includes multiple samples, as mashups do.

substantially increase. But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the

13

A musical composition copyright extends to the musical notes and accompanying words of a song. 17 U.S.C.
§ 102(a)(2)
cities? (2006).
Do new stadiums really help revitalize and rejuvenate downtown areas
14
A sound recording copyright gives the copyright holder the narrow right to reproduce the actual recorded sounds.
Id. § 102(a)(7).
15 like politicians and lawmakers claim? And most importantly, how do cities
Pote, supra note 2, at 666.
16
17 U.S.C. § 115.
17
7KHFXUUHQWUDWHIRUWKHOLFHQVHLV³HLWKHUWZRDQGWKUHH-fourths
cents, or one-half of one cent per minute of playing
actually attain the land where stadiums are built?
time or fraction thereof, ZKLFKHYHUDPRXQWLVODUJHU´Id. § 115(c)(2). In reality, however, the artist who wishes to
use the musical composition will often negotiate with a mechanical licensing agent such as the Harry Fox Agency
for a lower price. See Robert P. Merges, Contracting into Liability Rules: Intellectual Property Rights and
Collective Rights Organizations, 84 CALIF. L. REV. 1293, 1311 (1996).
18
See, e.g., Tonya M. Evans, Sampling, Looping, and Mashing . . . Oh My!: How Hip Hop Music is Scratching
More than the Surface of Copyright Law, 21 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 843, 894 (2011)
(discussing
the high transaction costs inherent in obtaining a sound recording license).
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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The Current Legal Framework for Sound Recording Infringement is Inadequate
If a mashup artist is sued for infringing a sound recording copyright, the artist can
typically raise two defenses. First, the artist can claim that the unlicensed use of the sound
recording was not actionable. To prove a prima facie case of infringement, a plaintiff must
establish not only that he or she owns a valid copyright and that the defendant in fact copied the
original material, but that the copying was actionable. 19 Musical composition infringement

The Economic Impact of New Stadiums and Arenas on
Cities

claims universally include a de minimis inquiry, in which the court determines whether the
copied portion was substantially similar enough to be actionable or whether it constituted only de
minimis copying.20 With regard to sound recordings, however, there is a split among courts
regarding how to determine actionable copying. In 2005, the Sixth Circuit held in Bridgeport

Garrett Johnson

Music v. Dimension Films that any sampling whatsoever violates the sound recording copyright,
and that any de minimis inquiry is thus inappropriate.21 The court reasoned that the language of
Section 114(b) of the Copyright Act22 exhibits a clear intent by Congress to restrict the right to
sample a recording, regardless of its size, to the copyright holder. 23 This reasoning was
subsequently criticized by a district court in Saregama India Ltd. v. Mosley, which declined to
follow Bridgeport¶V ³SHU VH LQIULQJHPHQW´ DSSURDFK.24 Instead, the Saregama court found the
traditional de minimis inquiry appropriate to sound recordings.25
There remains no consensus as to which of these approaches should be applied to cases
of digital sampling. Although Bridgeport represents the only opinion by a circuit court on the
issue, its reasoning has been widely criticized since its holding, both by courts such as in
19

See, e.g.&DVWOH5RFN(QWP¶W,QFY&DURO3XEO¶J*US)G±38 (2d Cir. 1998).
See, e.g., Newton v. Diamond, 388 F.3d 1189, 1192±93 (9th Cir. 2003).
410 F.3d 792, 798 (6th Cir. 2005).
22
6HFWLRQJLYHVWKHVFRSHRIDFRS\ULJKWKROGHU¶VH[FOXVLYHULJKWVLQVRXQGUHFRUGLQJV86&§ 114 (2006).
23
Bridgeport, 410 F.3d at 799±800.
24
687 F. Supp. 2d 1325, 1338±41 (S.D. Fla. 2009).
25
Id. at 1341.
20
21
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Saregama and by prominent copyright scholars such as Melville and David Nimmer. 26
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27 actually attain the land where stadiums are built?
Bridgeport, 410 F.3d at 801.
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It is this risk, in fact, that has kept music vendors such as iTunes from carrying most mashup albums. See
LAWRENCE LESSIG, REMIX: MAKING ART AND COMMERCE THRIVE IN THE HYBRID ECONOMY 12 (2008).
29
7KHIDLUXVHGRFWULQHLVDVWDWXWRULO\GHILQHG³HTXLWDEOH UXOHRIUHDVRQ´see H.R. REP. NO. 94-1476, at 65 (1976),
WKDWDOORZVXVHRIFRS\ULJKWHGPDWHULDO³IRUSXUSRVHVVXFKDVFULWLFLVPFRPPHQWQHZVUHSRUWLQJWHDFKLQJ
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& Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 550 (1985) (internal quotation marks omitted).
1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
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³WKHHIIHFWRIWKHXVHXSRQWKHSRWHQWLDOPDUNHWIRURUYDOXHRIWKHFRS\ULJKWHGZRUN´ 31 While
these four factors seem to imply a wide range of potential fair uses, ³&RQJUHVV DQG WKH FRXUWV
have narrowed the scope of the fair use privilege, converting it from a standard that left
considerable room for copying as part of an effort to create a new work to a standard that permits
VXFKUHXVHRQO\LQLVRODWHGFDVHV´32 Moreover, the Digital Millennium Copyright Act may also
prohibit a fair use defense for mashups by failing to list fair use as an exception to its prohibition

The Economic Impact of New Stadiums and Arenas on
Cities

of circumventing access control measures to copyrighted material.33 ³This impedes the creation
of new technology and erases the possibility that fair use would protect works created through
the [circumventing] VRIWZDUH´34 As a result, fair use typically only protects work that is either
SURGXFWLYH RU ³UHDVRQDEOH DQG FXVWRPDU\´ under an implied consent theory or a more general
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theory of socially acceptable conduct.35

Nevertheless, some commentators have argued that mashups qualify for the fair use
defense.36 Indeed, the prominent digital rights organization, Electronic Frontier Foundation, has
VWDWHGWKDWLWEHOLHYHVPDVKXSVDUH³FODVVLFH[DPSOHVRIIDLUXVH´37 Even if fair use provides a
viable defense for mashup artists, however, it is not a practical solution to the problem presented
by the uncertainty of liability discussed above. In theory, if artists could rely on fair use as a
defense, this would significantly lower the transaction costs inherent in negotiating for licenses
in sampling. The problem is that artists cannot rely on it precisely because it is a defense.
31
17 U.S.C. § 107. Some commentators have argued that a fifth factor²good faith²is also considered by courts in
the fair use context. See Lae, supra note 4, at 50±51.
32
Neil Weinstock Netanel, Copyright and a Democratic Civil Society, 106 YALE L.J. 283, 304±05 (1996).
33
Christopher Sprigman, Reform(aliz)ing Copyright, 57 STAN. L. REV. 485, 527 (2004).
34
Simpson-Jones, supra note 8, at 1087.
35
For a more thorough account of the availability of the fair use defense, see generally Pamela Samuelson,
Unbundling Fair Uses, 77 FORDHAM L. REV. 2537 (2009).
36
See, e.g., Lae, supra note 4, at 56 (arguing that mashups involving multiple samples²³DXGLRFROODJHV´²should
be entitled to fair use).
37
Julie Samuels, 5,30&$$7ULEXWHWR3DXO¶V%RXWLTXHDQG0XVLF6DPSOLQJ, ELEC. FRONTIER FOUND. (May 4,
2012), https://www.eff.org/deeplinks/2012/05/rip-mca-tribute-pauls-boutique-and-music-sampling.
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Copyright damages can be so large, sometimes even without a showing of harm,38 that artists
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result, these approaches not only fail to give adequate protection and guidance to mashup artists,

like politicians and lawmakers claim? And most importantly, how do cities

they actually encourage the very practice that is causing the problem.

actually attain the land where stadiums are built?
38

Christopher Sprigman, Copyright and the Rule of Reason, 7 J. TELECOMM. & HIGH TECH. L. 317, 324 (2009).
Id. at 329.
See Michael W. Carroll, Fixing Fair Use, 85 N.C. L. REV.    ³7KHGRFWULQH¶VFRQWH[WVHQVLWLYLWy
UHQGHUVLWRIOLWWOHYDOXHWRWKRVHZKRUHTXLUHUHDVRQDEOHH[DQWHFHUWDLQW\DERXWWKHOHJDOLW\RIDSURSRVHGXVH´ 
41
See
1 Lae, supra note 4, at 56.
39
40

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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PART III: THE SOLUTION ² AMENDING THE COPYRIGHT ACT
It should be obvious from the discussion above that Congress provided no effective
method of handling digital sampling at the level employed by the audio mashup in the Copyright
Act of 1976.42 With advancements in technology and broadening conceptions of intellectual
property over the past forty years, the current Copyright Act has become increasingly antiquated.
The mashup serves a perfect example. Congress did not envision granting copyright protection

The Economic Impact of New Stadiums and Arenas on
Cities

to material like the mashup because, in 1976, the mashup did not exist in its current form.43
Since the mashup has become mainstream, courts and commentators have attempted to squeeze
the mashup into one of the &RS\ULJKW $FW¶Vavailable legal frameworks.44 Due to their lack of
consistency, however, the product is a significant degree of uncertainty regarding the legality of

Garrett Johnson

unlicensed sampling in mashups. It is this uncertainty that is preventing mashup artists from
paying for licenses at an affordable cost and from earning revenues on their increasingly popular
music, creating the mashup deadweight loss. To mitigate future losses, Congress must resolve
this uncertainty.
Once Congress decides to take action, it must survey its options for doing so. First, any
attempt to fit mashups into either of the two approaches discussed above (actionable copying and
fair use) must be dismissed. If, for instance, Congress declared that the substantial similarity test
should be applied rather than the Bridgeport ³SHUVH´WHVW in determining actionable copying, it
would violate its constitutional powers by doing so. Congress lacks the power to dictate to
42
Pub. L. No. 94-553, 90 Stat. 2541 (1976). As many commentators have acknowledged, reform to the Copyright
Act is long overdue. See generally Symposium: Copyright@300: The Copyright Principles Project: Directions for
Reform, 25 BERKELEY TECH. L.J. 1175 (2010).
43
The earliest commercial mashup was first seen in 1983, when Club House created ³'R,W$JDLQ%LOOLH-HDQ´D
two-song mashup of Michael Jackson and Steely Dan. Wm. Ferguson et al., The Recombinant DNA of the Mashup,
N.Y. TIMES, Jan. 9, 2011, at MM38. Some have even argued that the mashup in its modern form was not seen until
1994. See David Tough, The Mashup Mindset: Will Pop Eat Itself?, in GEORGE PLASKETES, PLAY IT AGAIN: COVER
SONGS IN POPULAR MUSIC 205, 211 (2010).
44
See supra Section II.B.
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federal courts how to resolve a particular case, so by prescribing a particular rule of decision
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form of music not envisioned by the original Copyright Act: the cover recording. 46 Cover artists
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See United States v. Klein, 80 U.S. 128, 146 (1871).
like politicians and lawmakers claim? And most importantly, how do cities
³>$@µFRYHUUHFRUGLQJ¶LVDODWHUUHFRUGLQJRIDVRQJWKDWZDVSUHYLRXVO\UHFRUGHGE\DQRWKHUUHFRUGLQJDUWLVWRU
JURXS´+RZDUG%$EUDPV&RS\ULJKW¶V)LUVW&RPSXOVRU\/LFHQVH, 26 SANTA CLARA COMPUTER & HIGH TECH.
L.J.actually
215, 244 n.144
(2010).
attain
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47
Section 115 was introduced in the 1909 Copyright Act due to the rise in popularity of player pianos and recorded
music. Out of fear that music publishers could exercise monopoly power over recorded music, Congress passed
ZKDWLVQRZ6HFWLRQWRHQDEOHDUWLVWV³WRUHSURGXFHPHFKDQLFDOO\WKHPXVLFDOZRUN´$Q$FWWR$PHQGDQG
Consolidate the Acts Respecting Copyright, ch. 320, § 1(e), 35 Stat. 1075 (Mar. 4, 1909, effective July 1, 1909).
For a thorough descriptiRQRIWKH6HFWLRQ¶VRULJLQVsee Abrams, supra note 46, at 217±21.
48
$³OLDELOLW\UXOH´LVRQH³ZKLFKDOORZ>V@DFFHVVDWDSULFHVHWE\DFRXUWRUDJHQF\´0DUNA. Lemley & Philip J.
Weiser,
Should Property or Liability Rules Govern Information?, 85 TEX. L. REV. 783, 784 (2007).
1
46

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2

126

University of Denver Sports and Entertainment Law Journal

problem by ³JXDUDQWHHLQJSXEOLFDFFHVVWRZRUNVWKURXJKFRPSXOVRU\OLFHQVLQJZKLOHLQVXULQJ
copyright RZQHUUR\DOW\SD\PHQWV´49
While this new system should be analogous to Section 115, it must be broader in scope.
Because digital sampling potentially infringes upon both the musical composition and sound
recording copyrights, any effective system must provide an opportunity to license from both
copyright holders without having to negotiate with either.

Moreover, because of the high

The Economic Impact of New Stadiums and Arenas on
Cities

number of songs and the varying lengths of samples used in mashups, this licensing provision
must also be more elaborate than Section 115.50 Congress must develop a system that provides
for greater compensation based on the length and frequency of the samples, the popularity of the
song sampled, and the importance of the portion sampled to the original song. Assessing prices

Garrett Johnson

based on these factors would enable artists to receive due compensation for their success while
not prohibiting access to mashup artists who wish to sample. If Congress provided for such a
licensing system, it would pave the way for music vendors or other business to develop efficient
and inexpensive ways of obtaining these licenses, 51 just as the Harry Fox Agency and other
mechanical licensing agents do for musical composition licenses. This system would enable
mashup artists to produce their music legally and affordably, 52 while simultaneously providing
the compensation to the artists that they deserve.

49
Randy S. Kravis, Comment, Does a Song by Any Other Name Still Sound as Sweet?: Digital Sampling and Its
Copyright Implications, 43 AM. U. L. REV. 231, 273 n.259 (1993).
50
Section 115 does, however, account for the amount of time the original song is used in the new song. See supra
note 17.
51
For an interesting approach to designing such a distribution system, see Evans, supra note 6, at 17±18 (describing
DQ³LQWHJUDWHGFOHDULQJKRXVHDSSURDFK´WROLFHQVLQJGLJLWDOVDPSOHV 
52
$VWKHLQGXVWU\¶VH[SHULHQFHZLWKPXVLFDOFRPSRVLWLRQOLFHQVHVKDVshown, the emergence of licensing agents
actually makes licensing cheaper for licenseeVDVWKHFRS\ULJKWKROGHUVWKURXJKWKHLUDJHQWVDUH³bargaining in the
VKDGRZRIWKHFRPSXOVRU\OLFHQVH´0HUJHVsupra note 17, at 1310.
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CONCLUSION
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behind. The time has come to adapt and embrace these changes to the benefit of the industry. 53
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population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
53

In their recent influential book The Knockoff Economy, prominent copyright scholars Kal Raustiala and Chris
Sprigman laid out a number of ways in which the music industry can do so, perhaps the most important of which
was to return to an emphasis on performance. KAL RAUSTIALA & CHRISTOPHER SPRIGMAN, THE KNOCKOFF
ECONOMY: HOW IMITATION SPARKS INNOVATION 214±33 (2012). Although these suggestions are sensible with
regard to the majority of musicians, they seem less applicable to mashup artists, whose performances often consist
only
1 of an artist playing a pre-recorded mix.
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