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IDEAS, A DIME A DOZEN, OR WORTH PROTECTION?
By: Elliot Axelrod1
INTRODUCTION
While many projects, particularly in the entertainment field, begin with a creative idea,
LGHDVE\WKHPVHOYHVDUHJHQHUDOO\DJUHHGWREHD³GLPHDGR]HQ.´2 The law is ambivalent about

The Economic
Impact
of New Stadiums
and
Arenas
the protection
of ideas. 3DUW
RI WKLV DPELYDOHQFH
VWHPV IURP WKH
ODZ¶V
HIIRUWV WRon
EDODQFH
Cities

competing interests.3 While some protection is provided to those who submit ideas to others,
and to those who receive idea submissions, the distinction between expression and ideas, and the
degree of protection afforded, is often far from clear. This paper explores the reasons for the
ODZ¶VDPELYDOHQFHDERXWLGHDSURWHFWLRQDQGGLVFXVVHVWKHSUDJPDWLFFXUUHQWVWDWHRISURWHFWLRQ
Garrett Johnson
afforded to those who conceive ideas.
At one time, the law provided no protection whatsoever against unauthorized
dramatizations of copyright protected literary works, let alone against the unauthorized use of
mere ideas.4 When copyright law was amended in 1891 to create a right to dramatize copyright

1

Professor of Law, Chairman Emeritus, Department of Law, Baruch College, City University of New York. The
author also has extensive experience in the practice of entertainment law.
See, e.g.¸ Lisa Pearson, Navigating the Bramble Bush in Idea Submission Cases, 4 J. MARSHALL REV. INTELL.
PROP. L. 36, 38 (Fall 2004). The value of ideas is much debated in the entertainment industry. Many books have
been written about selling ideas. See, e.g., ROBERT KOSBERG & MIM EICHLER, HOW TO SELL YOUR IDEA TO
HOLLYWOOD (Harper Perennial ed., 1991) (discussing the potential, principles and importance of selling and finding
ideas in the film industry); CARLOS DE ABREU & HOWARD JAY SMITH, OPENING THE DOORS TO HOLLYWOOD: HOW
TO SELL YOUR IDEA, STORY, BOOK, SCREENPLAY, MANUSCRIPT (Custos Morum Publishers, 1995). The contrary
YLHZLVWKDWWKHLGHDLVRIRQHRI+ROO\ZRRG¶VPRVWRYHUUDWHGFRPPRGLWLHV See RICHARD WALTER,
SCREENWRITING: THE ART, CRAFT AND BUSINESS OF FILM AND TELEVISION WRITING (Plume, 1998).
3
Stanley v. Columbia Broad. Sys., 221 P.2d 73, 85-86 (Cal. 1950) (quoting Sayre v. Moore, 1 East 361, 101 Eng.
5HS  7UD\QRU-GLVVHQWLQJ  ³:HPXVWWDNHFDUHWRJXDUGDJDLQVWWZRH[WUHPHVHTXDOO\SUHMXGLFLDO: The one
that men of ability, who have employed their time for the service of the community, may not be deprived of their
just merits and the reward of their ingenuity and labor; the other, that the world may not be deprived of
improvements, nor the progress of the arts be retarded.´ 
4
See, e.g., Amy B. Cohen, Copyright Law and the Myth of Objectivity: The Idea-Expression Dichotomy and the
Inevitability of Artistic Value Judgments, 66 IND. L.J. 175, n.110 (Winter 1990).
2
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SURWHFWHG OLWHUDU\ ZRUNV &RQJUHVV PDGH LW FOHDU WKDW LW ZDV RQO\ SURWHFWLQJ ³H[SUHVVLRQ´ QRW
5
EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
³LGHDV.´
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expire, players are free to go to whatever team offers them the most money. Long
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gone are the days of a player staying with one team his entire career, a la Cal

However, since the distinction between expression and ideas is not always clear, we typically

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

encounter the problem of quantifying how much similarity is necessary for copyright

owners are constantly looking for new revenue streams that will increase their

infringement.

Therefore, since one cannot protect an idea under copyright law, one who

bottom line. This paper will examine one of these methods- new stadium
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though no copyrights had been infringed.9 Some courts, particularly those in California,
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
embarked upon a search for legal doctrines other than copyright that would provide protection

population that new jobs will be created and the aggregate income of the city will

for ideas.10 This search led
courts to conclude that ideas could be protected, under certain
2

substantially increase. But can these promises be fulfilled? Do these newly

circumstances, by contract and confidential relationship law.11

constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities

5

See Lionel S. Sobel, The Law of Ideas, Revisited, 1 UCLA ENT. L. REV. 9, 14-15 (1994).
actually
land99,where
are built?
See
Baber v. attain
Selden, the
101 U.S.
101-02 stadiums
(1879); 17 U.S.C.
§ 102(b) (1976).
7
See Salinger v. Random House, 811 F.2d 90, 98 (2d Cir. 1987).
8
See generally Blaustein v. Burton, 9 Cal. Rptr. 3d 161, 183-84 &DO&W$SS 0XUUD\Y1DW¶O%URDG&R
844 F.2d 988, 993-94 (2d Cir. 1988).
9
See Desny v. Wilder, 299 P.2d 257 (Cal. 1956); Thurman v. Whitfield, 751 F.2d 90 (2d Cir. 1984).
10
See generally Rokos v. Peck, 182 Cal. App. 3d 604, 614 (Cal. Ct. App. 1986).
11
See
1 Desny v. Wilder, 299 P.2d 257, 268 (Cal. 1956); Mann v. Columbia Pictures, Inc., 180 Cal. Rptr. 522, 525-26
E. 1982);
Cardwell,
Facilities
Urban
M1979).
ARQ. SPORTS L.J. 417
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FarisSports
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704,Redevelopment,
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6

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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COPYRIGHT
Inasmuch as copyright law is the place where legal protection for literary and dramatic
works is found, this is the first place plaintiffs look for protection when their ideas are used
without authorization, especially if those ideas were embedded in a copyright protected book,
play, or movie. As noted before, however, copyright law GRHV QRW SURWHFW ³QDNHG´ LGHDV.12
When relying on copyright law, it is necessary for a plaintiff to show that copyright protected

The Economic Impact of New Stadiums and Arenas on
Cities

³H[SUHVVLRQ´ ZDV XVHG E\ WKH GHIHQGDQW While it is essential to any protection of literary
property, whether at common law or under statute, that the right cannot be limited to the text,
literally,13 there is a point at which protection must cease. The court in Nicholas v. Universal
Pictures Corp.,14 referring to this concept, said that:

Garrett Johnson

Nobody has ever been able to fix that boundary, and nobody ever
can. In some cases the question has been treated as though it were
analogous to lifting a portion out of the copyrighted work; but the
analogy is not a good one, because, though the skeleton is part of
the body, it pervades and supports the whole. In such cases we are
rather concerned with the line between expression and what is
expressed. As respects plays, the controversy chiefly centers upon
the characters and sequence of incident, these being the
substance.15
In the Nicholas case, the SODLQWLIIZDVWKHDXWKRURIWKHSOD\³$ELH¶V,ULVK5RVH´ which
depicted a Jewish family living in New York where the son became involved with an Irish
Catholic girl. The defendant, on the other hand, produced, publicly, the motion picWXUH ³7KH
Cohens and the Kellys,´ ZKLFK depicted two families, Jewish and Irish, living side-by-side in
New York, where the Jewish daughter and Irish son become involved. The plaintiff contended
WKDW WKH GHIHQGDQW¶V PRYLH ZDV WDNHQ IURP WKH SODLQWLII¶V SOay. Although the story lines were
12

See 17 U.S.C. § 102(b) (2011) ³,QQo case does copyright protection for an original work of authorship extend to
any idea[.]´ 
If this were the case, a plagiarist could escape liability by mere immaterial variations.
14
Nichols v. Universal Picture Corp., 45 F.2d 119, 121 (2d Cir. 1930).
15
Id. at 121.
13
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different, common to both was a conflict between a Jewish man and an Irish father, the marriage
of EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
their children, the birth of grandchildren, and a reconciliation. In holding for the defendant,
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Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
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19
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multi-million dollar facilities will have a huge economic impact on
the city

Copyright affords no protection to so-FDOOHG³VFHQHVDIDLUH´(i.e. characters and settings
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
or events which necessarily follow from the theme or plot situations).20 ,Q GHQ\LQJ SODLQWLII¶V

population that new jobs will be created and the aggregate income of the city will

claim for copyright infringement
in Zambito v. Paramount Pictures Corp.,21 the court said that
2

substantially increase. But can these promises be fulfilled? Do these newly

the alleged similarity of characters ³exist[ed] only at a level of abstraction too basic to permit

constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas

16 like politicians and lawmakers claim? And most importantly, how do cities
Id. DW ³>7@KHUHLVQRPRQRSRO\LQVXFKDEDFNJURXQG Though the plaintiff discovered the vein, she could not
keep it to herself; so defined, the theme was too generalized an abstraction from what she wrote. It was only a part
of her
µLGHDV¶[.]
7KHGHIHQGDQWKDVQRWWDNHQIURP>SODLQWLII@PRUHWKDQ>WKHFKDUDFWHUV¶@SURWRW\SHVKDYHFRQWDLQHG
actually
attain
the land where stadiums are built?
for many decades. ,IVRREYLRXVO\VRWRJHQHUDOL]H>SODLQWLII¶V@FRS\ULJKWZRXOGDOORZKHUWRFRYHUZKDWZDVQRW
RULJLQDOZLWKKHU´ .
17
Zambito v. Paramount Pictures Corp., 613 F. Supp. 1107, 1110 (E.D.N.Y. 1985) (quoting Hoehling v. Universal
City Studios, Inc., 618 F.2d 972, 977 (2d Cir. 1980)DII¶G)G(2d Cir. 1985)).
18
Id.
19
Id.
20
Id.
1 at 1110-11.
21
Id.David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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any inference that [the] defendant wrongfully appropriated any µexpression¶ RI SODLQWLII¶V
ideas.´22
In Universal City Studios, Inc. v. Film Ventures International, Inc.,23 the opposite result
occurred.24 The plaintiff contended that there was sufficient similarity of expression to find
infringement because there was substantial similarity between the basic story points of their
FRS\ULJKWHG PRWLRQ SLFWXUHV ³-DZV´ DQG ³-DZV,´ DQG WKH GHIHQGDQW¶V PRWLRQ SLFWXUH ³*UHDW

The Economic Impact of New Stadiums and Arenas on
Cities

White.´25 The defendants argued, as in Zambito, that neither the basic idea nor the scenes a faire
LQ WKH SODLQWLII¶V PRWLRQ SLFWXUH ZHUH SURWHFWHG as they were elements that did not constitute
expression of ideas but were merely general ideas.26 7KHFRXUWUHMHFWHGWKHGHIHQGDQW¶V³RYHUO\
H[SDQVLYH´ YLHZ RI the unprotected sphere of general ideas and scenes a faire and succinctly

Garrett Johnson

VWDWHGWKDWWKHGHIHQGDQWKDGFDSWXUHGWKH³WRWDOFRQFHSWDQGIHHO´RISODLQWLII¶VPRWLRQSLFWXUH
³-DZV.´27
CONTRACT AND CONFIDENTIAL RELATIONSHIP
As mentioned earlier, the alternative method of protection for idea submission is by
contract and, under certain circumstances, by confidential relationship law. Idea submission
cases involve two types of legal issues.28 The first concerns the circumstances that must exist in
22
Id. at 1112 (quoting Giangrasso v. CBS, Inc., 534 F. Supp. 472, 478 [E.D.N.Y. 1982]). As examples, the fact that
a character is a Nazi, has a sexual encounter or that sunlight is utilized to locate a hidden treasure do not represent
LQIULQJHPHQW7KHFRXUWVDLG³QRFKDUDFWHULQIULQJHPHQWFODLPFDQVXFFHHGXQOHVVSODLQWLII¶VRULJLQDOFRQFHSWLRQ
sufficiently developed the character, and defendants have copied this development and not merely the broader
RXWOLQHV´
23
8QLYHUVDO&LW\6WXGLRV,QFY)LOP9HQWXUHV,QW¶O,QF)6Xpp. 1134, 1141-42 (C.D. Cal. 1982).
24
Id.
25
Id. at 1141.
26
Id. ERWK³-DZV´>DQG@ DQG³*UHDW:KLWH´DUHILFWLRQDOVWRULHVDERXWDJUHDWZKLWHVKDUNWKDWWHUURUL]HVWKH
inhabitants of a coastal town on the Atlantic seaboard).
27
Id. (quoting Sid & Marty Krofft Television Prods., Inc. v. McDonalG¶V&RUS)G WK&LU
1977)).
28
See, e.g., Thurman v. Whitfield, 751 F.2d 90, 92-93 (2d Cir. 1984) (analysis of the relationship between the
parties to determine whether a claim may be supported); Larissa Katz, A Powers-Based Approach to the Protection
of Ideas, 23 CARDOZO ARTS & ENT. L.J. 687, 691-701 (review of the relevant elements of the ideas in submissionof-idea cases).

7
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order for a contract or confidential relationship to exist between the party who submits an idea
andEHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
the party to whom it is submitted.29 The second concerns the characteristics an idea must
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EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
contract. If made in fact, contracts may be established by direct evidence or they may be

population that new jobs will be created and the aggregate income of the city will

inferred from circumstantial
2 evidence. The only difference is in the method of proof. In either

substantially increase. But can these promises be fulfilled? Do these newly

case they would appear to be express contracts.´35

constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas

likeThurman
politicians
and lawmakers
claim?
And
most importantly, how do cities
See
v. Whitfield,
751 F.2d 90, 92-93
(2d Cir.
1984).
See Larissa Katz, A Powers-Based Approach to the Protection of Ideas, 23 CARDOZO ARTS & ENT. L.J. 687, 691701 (2006).
31 actually attain the land where stadiums are built?
Stanley v. Columbia Broad. Sys., 221 P.2d 73, 85 (Cal. 1950) (aOWKRXJKWKHTXRWDWLRQLVIURP-XVWLFH7UD\QRU¶V
dissenting opinion, the view has been widely applied). See also, Kelly Rem, Idea Protection in California: Are
Writers Too Readily Compensated for Their Screenplays?, 28 HASTINGS COMM. & ENT. L.J. 333, 340 (Winter
2006).
32
Id. at 85 (Traynor, J., dissenting).
33
CAL. CIV. CODE §§ 1584, 1589, 1605-06, 1619-21 (2012).
34
See
1 Desny v. Wilder, 299 P.2d 257, 268 (Cal. 1956).
35
Id.David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
29
30

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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In Desny, the plaintiff had submitted to the defendant a synopsis of a story that,
ultimately, as alleged by the plaintiff, was used in a motion pictures produced by the defendant.36
While the plaintiff conceded that the synopsis was not original or sufficiently unique to be the
basis for recovery under the law of plagiarism or copyright infringement,37 the plaintiff
contended that the lower court erred in granting summary judgment to the defendant because it
had the efIHFWRIGHQ\LQJWKHSODLQWLIIWKHULJKWWRSURYHWKDWWKHSODLQWLII¶VLGHDRUV\QRSVLVZDV

The Economic Impact of New Stadiums and Arenas on
Cities

the subject of a contract in which the defendant promised to pay the plaintiff for it if the
defendant used it.38 The appellate court agreed.39

While the defendant conceded that the act of disclosing an unprotectable idea (if that act
is in fact the bargained-for exchange for a promise) may be consideration to support the promise,

Garrett Johnson

the defendant contended that once the idea is disclosed without the protection of a contract,
anyone is free to use it notwithstanding subsequent promises of payment. 40 The court, however,
pointed out that:
[W]here an idea has been conveyed with the expectation by the
purveyor that compensation will be paid if the idea is used, there is
no reason why the producer who has been the beneficiary of the
conveyance of such an idea, and who finds it valuable and is
profiting by it, may not then for the first time, although he is not at
that time under any legal obligation to do so, promise to pay a
reasonable compensation for that idea - that is, for the past service
of furnishing it to him- and thus create a valid obligation[.]41
³>A]ssuming legality of the consideration, the idea purveyor cannot prevail in an action
to recover compensation«unless (a) before or after disclosure he has obtained an express
36

Id.
IdDW ³,WLVFRQFHGHGWKDWSODLQWLIIILUVWREWDLQHGWKHFHQWUDOLGHDRUWKHPHRIKLVVWRU\ZKLFKLQYROYHGWKH
entrapment of a man in an underground cave and the national interest promoted by the attempt to rescue him, from
WKH)OR\G&ROOLQVLQFLGHQWZKLFKRFFXUUHGLQWKH¶V´ 
38
Id.
39
See id.
40
Id. at 264.
41
Id. at 269.
37

9
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promise to pay, or (b) the circumstances preceding and attending disclosure, together with the

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
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economic
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itsEHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
own research into the subject historical event in the public domain and prepare a story based
on that research and translate it into a script. However, the defendant had no right, assuming all

population that new jobs will be created and the aggregate income of the city will

of the requisite circumstances
discussed above were met, to acquire and use the synopsis
2

substantially increase. But can these promises be fulfilled? Do these newly

prepared by the plaintiff, except by purchase on the terms offered by the plaintiff.45

constructed stadiums and arenas really have a positive economic impact on the

42
Id.
at 270 (citing
Weitzenkom
v. Lesser
256help
P.2d 947
(Cal. 1953);
v. Luckenback
Terminals,
cities?
Do new
stadiums
really
revitalize
andElfenbein
rejuvenate
downtown
areas166 A. 91,
93-94 (N.J. 1933)).
43
Id.; see generally CAL. CIV. CODE.    ³>7@KHDFFHSWDQFHRIWKHFRQVLGHUDWLRQRIIHUHGZLWKDSURSRVDO
like politicians and lawmakers claim? And most importantly, how dotocities
LVDQDFFHSWDQFHRIWKHSURSRVDO´FDQKDYHQRDSSOLFDWLRQXQOHVVWKHRIIHUHHKDVDQRpportunity
reject the
consideration-the proffered conveyance of the idea before it is conveyed. Unless the offeree has opportunity to
reject,
he cannot be said to accept.).
44 actually attain the land where stadiums are built?
Desny v. Wilder, 299 P.2d 257, 272 (Cal. 1956).
45
Id. at 272-73. It should bHQRWHGWKDWERWKSODLQWLII¶VDQGGHIHQGDQW¶VVWRULHVZHUHWDNHQIURPWKHVDPHSXEOLF
GRPDLQPDWHULDODQGWKHPHUHIDFWWKDWSODLQWLIIVXEPLWWHGDQGRIIHUHGWRVHOOSODLQWLII¶VVWRU\WRWKHGHIHQGDQWDQG
that thereafter the defendant used the same public domain material, does not support an inference that the defendant
promised to pay for the idea of using public domain material. On the other hand, the fact that the plaintiff used the
public domain material in writing his story and synopsis would afford no justification for the defendant to
DSSURSULDWHWKHSODLQWLII¶VZRUNDQGXVHLWLQWKHSURGXFWLRQRIDPRYLHZLWKRXWFRPSHQVDWLQJWKHSODLQWLIIIRUWKH
1
Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
valueDavid
of his E.
story.

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
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The case of Mann v. Columbia Pictures, Inc.46 presents a good example of the required
circumstances for a contract claim and how they are typically incorporated into jury instructions.
The plaintiff KDGZULWWHQ³:RPHQ3OXV,´DEULHIGHVFULSWLRQRIVL[FKDUDFWHUVLQDEHDXW\VDORQ
with a short narration of a number of scenes and had submitted it to the defendants with the
expectation of being paid if her work was used. Four years later, the defendants released the
PRYLH ³6KDPSRR´ DQG the plaintiff, recognizing several similarities, brought suit claiming an

The Economic Impact of New Stadiums and Arenas on
Cities

implied-in-fact contract with the defendant. 7KH WULDO FRXUW¶V LQVWUXFWLRQV WR WKH MXU\ ZHUH DV
follows:

In her action against the defendants for breach of an implied
contract, plaintiff Bernice Mann has the burden of establishing, by
a preponderance of the evidence, all of the facts necessary to prove
each of the following issues:

Garrett Johnson

1. That plaintiff submitted her ideas to the defendants and that the
defendants received them.
2. That before plaintiff submitted her ideas to the defendants; she
clearly conditioned her disclosure upon defendantV¶ agreement to
pay for those ideas of plaintiffs which the defendants used, if any.
3. That defendants knew, or should have known, the condition upon
which the disclosure was being made before the disclosure was
made.
4. That the defendants voluntarily accepted the submission on
SODLQWLII¶V WHUPV DQG WKHUHE\ LPSOLHGO\ DJUHHG WR pay plaintiff for
any of her ideas which it might use.
5. 7KDW LQ ZULWLQJ WKH VFULSW IRU WKH PRWLRQ SLFWXUH µ6KDPSRR¶ WKH
GHIHQGDQWV DFWXDOO\ XVHG SODLQWLII¶V LGHDV WKDW LV WKDW WKH
GHIHQGDQWVEDVHGWKHPRWLRQSLFWXUHµ6KDPSRR¶VXEVWDQWLDOO\XSRQ
plaintiff¶VLGHDVUDWKHUWKDQRQWKHLURZQLGHDVRULGHDVIURPRWKHU
sources.
6. That the ideas of plaintiff which were used, if any, had value.
In order to find for the plaintiff, you must find that she established,
by a preponderance of the evidence, each and every one of the
46

See 180 Cal. Rptr. 522, 533 (Cal. Ct. App. 1982).
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foregoing described issues; otherwise, you must find for the
defendants.47

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH

The appellate court held that these instructions were proper and that the trial court was

increased, television contracts have soared to unprecedented levels and dozens of

correct in granting judgment n.o.v. to the defendants.48

new stadiums have been built. The advent of
49 free agency has helped propel
In an earlier case, Blaustein v. Burton,

involving major movie personalities, the
1
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Larry Bird. In an attempt to stay ahead of the economic curve, team

In 1964, the plaintiff conceived an idea for a movie based on Shakespeare¶s play, ³The

owners are constantly looking for new revenue streams that will increase their

Taming of the Shrew,´ which would star two major movie personalities of the modern day,

bottom line. This paper will examine one of these methods- new stadium

Richard Burton and Elizabeth Taylor, and be directed by Franco Zeffirelli.51 The idea was

construction. Owners, and politicians alike, promise the citizenry that these new

SUHVHQWHG WR %XUWRQ¶V DJHQW DQG WKHQ WR =HIILUHOOi, both of whom responded enthusiastically.52

multi-million dollar facilities will have a huge economic impact on the city

As contract negotiations ensued, the plaintiff learned that his position as producer of the movie

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

was in jeopardy.53 He was subsequently told, however, by Burton and Taylor¶s attorney, that
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of the
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even
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he wouldand
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2
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constructed stadiums and arenas really have a positive economic impact on the
47
Id.
at 526. Do
Quasi-contract
was a side
issue in
this revitalize
case, but the court
that the material
allegedlyareas
used by the
cities?
new stadiums
really
help
and held
rejuvenate
downtown
defendant had to also constitute protectable property for the plaintiff to succeed under this theory. The court
determined that there was no substantial similarity betZHHQ³6KDPSRR´DQGWKHSODLQWLII¶VRXWOLQHDVWRIRUPDQG
like politicians and lawmakers claim? And most importantly,
how
do cities256 P.2d at
PDQQHURIH[SUHVVLRQWKHUHIRUHQRXVHRI³SURSHUW\´EHORQJLQJWRWKHSODLQWLII;
see also
Weitzenkorn,
947.
48
Id. at 535. The trial court held that the jury disregarded the lack of direct evidence to connect the submitted
actually attain the land where stadiums are built?
material to the defendants.
49
88 Cal. Rptr. 3d 319, 328-29 (Cal. Ct. App. 1970).
50
7KHVXFFHVVIXOILOPVLQFOXGHG³%URNHQ$UURZ,´³0U,´³+DOI$QJHO,´³7KH'D\7KH(DUWK6WRRG6WLOO,´
³'HVLUHH,´³6WRUP&HQWHUV,´³%HOl, Book and Candle,´DQG³7KH)RXU+RUVHPHQRIWKH$SRFDO\SVH.´
51
Blaustein, 88 Cal. Rptr. 3d at 322.
52
Id. at 323.
53
Id.
1 at 325.
54
Id.David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
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& Andrew Zimbalist eds., 1997).
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Pictures called, ³7KH7DPLQJRIWKH6KUHZ.´55 The film, incorporating many of plaintiff¶s ideas,
starred Burton and Taylor, with Zeffirelli as the director.56 A key element in the movie was the
elimination of the play within a play device found in the original Shakespearean play as well as
the enactment of two important scenes that occur off stage in the original work, both of which
were plaintiff¶s ideas.57 Plaintiff was given neither credit nor compensation for his contribution
to the project. Summary judgment was granted for defendant by the trial judge.58

The Economic Impact of New Stadiums and Arenas on
The appeals court found that the plaintiff did have a viable contract claim for disclosure
Cities

of an idea that, while peUKDSVQRW³novel,´ZDVYDOXDEOH and that there were indeed triable issues
of fact.59 The court said:
:H DUH RI WKH RSLQLRQ WKDW DSSHOODQW¶V LGHD RI WKH ILOPLQJ RI
6KDNHVSHDUH¶VSOD\³7KH7DPLQJRIWKH6KUHZ´LVRQHZKLFKPD\
Garrett Johnson
be protected by contract. Express or implied contracts both are
based upon the intention of the parties and are distinguishable only
in the manifestation of assent. The making of an agreement may
be inferred by proof of conduct as well as by proof of the use of
words. Whether or not the appellant and respondents here, by their
oral declarations and conduct, as shown by the depositions and
affidavits, entered into a contract whereby respondents agreed to
compensate appellant in the event respondents XVHG DSSHOODQW¶V
idea, is a question of fact which may not be properly resolved in a
summary judgment proceeding, but must be resolved upon a trial
of the issue.60
It is interesting to note that, in addition to the contract issues raised, another claim was that the

defendants breached a duty of confidence owed to the plaintiff.61 This duty, the plaintiff

55

Id.
Id. at 326.
57
Id.
58
Id. at 322.
59
Id. at 326-5HJDUGLQJ³QRYHOW\´SODLQWLIIKDGDGPLWWHGWKDWWKHUHZDVQRWhing novel in casting stars to adapt a
Shakespearean play to the screen. ,QIDFWDERXWWZHQW\\HDUVHDUOLHUDILOPUHDVRQRI³7KH7DPLQJRIWKH6KUHZ´
had been made with two leading stars (Douglas Fairbanks and Mary Pickford) and that version had also eliminated
the play within a play device and visually depicted the two scenes that are only described in narrative in the original
play.
60
Id. at 334-35.
61
Id. at 328.
56
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contended, was based upon the SDUWLHV¶ dealings and the trust and confidence plaintiff placed in
theEHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
defendants.62 The court likewise ruled that a verdict on this claim was inappropriate for
63
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clear as to how novelty or originality should be assessed. Some courts elicit distinct meanings

expire, players are free to go to whatever team offers them the most money. Long

for novelty and originality65 ZKLOHRWKHUVXVHWKHZRUGV³RULJLQDO´DQG³QRYHO´LQWHUFKDQJHDEO\66

gone are the days of a player staying with one team his entire career, a la Cal

Essentially, general novelty has ceased to be a requirement for the protection of ideas,67 and

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

novelty in the context of a contract claim has taken on an evidentiary function, meaning evidence

owners are constantly looking for new revenue streams that will increase their

of a valuable consideration rather than a necessary element of a claim.68 While an idea may not
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Chandler v. Roach:70

population that new jobs will be created and the aggregate income of the city will
The producer and the writer should be free to make any contract
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62

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

Id. at 336.
Id. at 336-37.
64 like politicians and lawmakers claim? And most importantly, how do cities
See Educ. Sales Programs, Inc. v. Dreyfus Corp., 317 N.Y.S.2d 840, 844 (N.Y. Sup. Ct. 1970); see also Downey
v. Gen. Foods Corp. 286 N.E.2d 257, 259 (N.Y. 1972) (explaining that the property right in an idea is based upon
two elements: novelty and originality).
65 actually attain the land where stadiums are built?
See generally AEB and Assocs. Design Group, Inc. v. Tonka Corp., 853 F. Supp. 724, 734 (S.D.N.Y. 1994).
66
See Nadel v. Play-By-Play Toys & Novelties, Inc., 208 F.3d 368, 374 (2d Cir. 2000).
67
See Desny v. Wilder, 299 P.2d 257, 266; see also Chandler v. Roach, 319 P.2d. 776, 781-82 (Cal. Dist. Ct. App.
1957).
68
See generally Mary LaFrance, Something Borrowed, Something New: The changing Role of Novelty in Idea
Protection Law, 34 SETON HALL L. REV. 485, 498 (2004).
69
See
1 Krisel v. Duran, 258 F. Supp. 845, 860 (S.D.N.Y. 1966).
70
David E.
Cardwell,
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Facilities
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Redevelopment,
10 MARQ. SPORTS L.J. 417
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319 P.2d
776,
781 (Cal.&
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Ct. App.
1957).
63

(2000).
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the claim of the writer. This is so even though the material to be
purchased is abstract and unprotected material.71
Independent creation72 can be a forceful defense in misappropriated story ideas cases.73
Even if the plaintiff convincingly demonstrates similarity between two works, the defendant can
introduce evidence of its independent creation of the allegedly misappropriated story idea.74 In
Mann v. Columbia Picture, Inc.,75 the plaintiff contended that the defendant had misappropriated
SODLQWLII¶V
LQ LWV GHYHORSPHQW
RI WKH
PRYLH ³6KDPSRR.´
Plaintiff presented
TheLGHD
Economic
Impact
ofVXFFHVVIXO
New Stadiums
and Arenas
on

Cities
evidence of submission of plaintiff¶s treatment
to a friend who gave it to her neighbor who was a

production manager for an independent filmmaker located on defendant¶s move lot.76 While the
court acknowledged that some of defendant¶s staff may have had access to plaintiff¶s work, it
importantly noted that the specific ³6KDPSRR´ VFUHHQZULWHUV GLG QRW DFWXDOO\ KDYH DFFHVV WR

Garrett Johnson

plaintiff¶V scripts.77 The court accordingly held, ³7he µindependent effort¶ of Towne and Beatty
[the two screenplay writers] LQGHYHORSLQJWKH³6KDPSRR´VFULSWSURYLGHs Columbia [defendant]
with a complete defense against the contractual obligation alleged therein.´78
It is clear from this case that, while proof of substantial similarity gives rise to an
inference of both access and copying, the weight to be given the inference as against direct
evidence of non-access and non-copying is a question for the trier of fact.79 However, evidence
of independent creation must be strong enough to satisfy a clear, positive, and unconditional

71

Id.
Also sometimes refHUUHGWRDV³LQGHSHQGHQWHIIRUW.´ See Mann v. Columbia Pictures, Inc., 180 Cal. Rptr. 522, 535
(1982).
73
Id.
74
See Taish v. General Mills, Inc., 339 P.2d 627, 635 (Cal. Dist. Ct. App. 1959).
75
Mann, 180 Cal. Rptr. at 524.
76
Id. at 527.
77
Id. at 527-28. 'HIHQGDQWV¶SUHVHQWHGXQFRQWUDGLFWHGHYLGHQFHWKDWQHLWKHUVFUHHQSOD\ZULWHUKDGDQ\FRQWDFWZLWK
WKHSURGXFWLRQPDQDJHURUVWRU\HGLWRUZKRKDGDFWXDOSRVVHVVLRQRISODLQWLII¶VPDWHULDOV
78
Id. at 535.
79
See Kovacs v. Mut. Broad. Sys., 221 P.2d 108, 114 (Cal. Ct. App. 1950).
72
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standard used by the courts.80 A good example of the application of this standard can be seen in

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
Donahue
v. Ziv Television Programs.81 In this case, the plaintiffs claimed that the defendant and
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producer].´82

Still, the court found that the defendants failed to satisfy the standard of

expire, players are free to go to whatever team offers them the most money. Long

independent creation because the producer¶V alleged independent interest was uncorroborated.83

gone are the days of a player staying with one team his entire career, a la Cal

Another avenue to overcoming the independent creation defense is to show that the two

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

works are so strikingly similar as to overcome the evidence of independent creation and then

owners are constantly looking for new revenue streams that will increase their

create an inference of actual use. This argument was used by plaintiff in Kienzle v. Capital
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EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
which contain two one-syllable words; (2) in promoting their series, both ABC and Kienzle

population that new jobs will be created and the aggregate income of the city will

UHIHUUHGWR³%DUQH\0LOOHU´;
2 (3) both series have a character who is a Polish priest;  .LHQ]OH¶V

substantially increase. But can these promises be fulfilled? Do these newly

WUHDWPHQWDQGDQ$%&¶VDGYDQFHSUHVVUHOHDVHGHVFribe a priest who is well built; (5) both series

constructed stadiums and arenas really have a positive economic impact on the

DFFHQWXDWHWKH³LQWHUDFWLRQRISULHVWVDQGSHRSOH´UDWKHUWKDQWKH³LQWHUSOD\EHWZHHQSULHVWs´; and

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

(6) both series are situation comedies set in an inner-city rectory.85

like politicians and lawmakers claim? And most importantly, how do cities
80

actually attain the land where stadiums are built?

See, e.g., Overman v. Loesser, 205 F.2d 521, 523 (9th Cir. 1953).
54 Cal. Rptr. 130, 132-33 (Cal. Ct. App. 1996).
82
Id. at 132.
83
Id. at 133. The court also pointed out that in addition to the uncorroborated interest, some of the evidence which
WKHSURGXFHUXVHGWRSURYHKLVLQWHUHVWFRXOGKDYHEHHQJDWKHUHGDIWHUKHPHWZLWKWKHSODLQWLIIVWRGLVFXVVSODLQWLII¶V
story idea.
84
Kienzle
v. Capital Cities/Am. Broad. Co., 774 F. Supp. 432, 437 (E.D. Mich. 1991).
1
85
Id.David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
81

(2000).
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Although plaintiff did not succeed in this case,86 it is still a viable tactic to overcome a
GHIHQGDQWV¶GHFODUDWLRQRILQGHSHQGHQWFUHDWLRQ87
In a cause of action for breach of confidence, copyright protectability of a literary work is
not a necessary element of proof.88 An actionable breach of confidence will arise when an idea,
whether or not protectable, is offered to another in confidence, and is voluntarily received by the
offeree in confidence with the understanding that it is not to be disclosed to others, and is not to

The Economic Impact of New Stadiums and Arenas on
Cities

be used by the offeree for purposes EH\RQG WKH OLPLWV RI WKH FRQILGHQFH ZLWKRXW WKH RIIHURU¶V
permission.89 The submission by itself of an idea will not automatically create a confidential
relationship between the idea purveyor and the party to whom the idea is submitted. ³There
must exist evidence of the communication of the confidentiality of the submission or evidence

Garrett Johnson

from which a confidential relationship can be inferred.´90

In Faris,91 it was contended by defendant that ³a literary work has to be protectable under
copyright law in ordeUWREHWKHEDVLVIRUDEUHDFKRIFRQILGHQFHDFWLRQ´92 The court, as noted
above, disagreed.93

Of course, ³There must exist evidence of the communication of the

confidentiality of the submission or evidence from which a confidential relationship can be
inIHUUHG´94 ³$PRQJWKHIDFWRUVIURPZKLFKVXFKDQLQIHUHQFHFDQEHGUDZQDUH proof that the

86
Id. at 437-38. The court noted that many television shows have titles containing only two one-syllable words, and
several popular situation comedies feature regular interaction between key characters and the general public.
)LQDOO\WKHFRXUWUHDVRQHGWKDWLWZDVQRWDQ³XQHDUWKO\´FRLQFLGHQFHWKDWWZRZULWHUV³LQWLPDWHO\IDPLOLDUZLWKWKH
priesthood independently thought of the same raw idea for a television series within a seven-\HDUSHULRG´
87
See id.
88
Faris v. Enberg, 158 Cal. Rptr. 704, 712 (Ct. App. 1979).
89
Id.
90
Id.
91
Id.
92
Id. at 711.
93
Id. at 712.
94
Id.
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material submitted was protected by reason of sufficient novelty; or proof of a particular

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
relationship
such as partners, joint adventurers, principal and agent or buyer and seller[.]´95
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the recipient accepted that trust and purported to act with the creator¶s best interests in mind.96

expire, players are free to go to whatever team offers them the most money. Long

There are clearly ³limits as to how far established legal categories can or should be bent to

gone are the days of a player staying with one team his entire career, a la Cal

accommodate all situations in which a recipient of an idea comes under a duty not to use or

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

disclose ideas.´97 Applying traditional confidential relationship law to idea submissions cases

owners are constantly looking for new revenue streams that will increase their

becomes problematic quickly.98 The courts have therefore gravitated towards more expansive
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cities? Do new stadiums really help revitalize and rejuvenate downtown areas

Id.
See Larissa Katz, A Powers-Based Approach to the Protection of Ideas, 23 CARDOZO ARTS & ENT. L.J. 687, 713
like politicians and lawmakers claim? And most importantly, how do cities
(2006).
97
Id. at 714.
98
See
Restatement
(Second)
of Trusts
§ 2 (1959)
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relationship exists when one has gained the
actually
attain
the land
where
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are built?
FRQILGHQFHRIWKHRWKHUDQGSXUSRUWVWRDFWRUDGYLVHZLWKWKHRWKHUVLQWHQWLQPLQG«LWLVSDUWLFXODUO\OLNHO\WRH[LVW
where there is a family relationship or one of friendship or such other relation of confidence as that which arises
between physician and patient or priest and penitent.´). This clearly has little application to the idea purveyor trying
to sell his idea for pecuniary advantage.
99
Faris, 158 Cal. Rptr. at 711.
100
Katz, supra note 81, at 715 (³$JRRGDFFRXQWRIWKHVRXUFHRIWKHGXW\QRWWRXVHRUGLVFORVHDQRWKHU¶VQRYHOLGHD
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(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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right to disclose the information, information that was public
knowledge before the disclosure of the information to the recipient,
and information independently created by the recipient.101
Also, standards for dealing with the subject matters of the agreement need to be spelled out with
clarity.102
Montz v. Pilgrim Films and TV, Inc.103 is one of the most recent cases to deal with the
issue and discuss, in detail, preemption by federal copyright law. In 1981, Larry Montz, a

The Economic Impact of New Stadiums and Arenas on
Cities

parapsychologist, conceived an idea for a television show that would follow a team of
paranormal investigators conducting field investigations.104 From 1996 to 2003, the plaintiffs105
presented the ideas to the television studios, producers, and their representatives, including
representation of defendants.106 In meetings and discussions with the defendants, the plaintiffs
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presented screenplays, videos, and other materials relating to their proposed show.107 Ultimately,
the defendants indicated that they were not interested.108
Three years later, defendants produced a television series on the sci-fi channel called
³*KRVW +XQWHUV,´109 which the plaintiffs claimed was based on their materials. The plaintiffs
brought suit against the defendants alleging copyright infringement, breach of implied contract,

101

David V. Radack, Understanding Confidentiality Agreements, 46 (5) JOM 68, 68 (1994).
Id. (³8VXDOO\HDFKSDUW\ZLOOWUHDWWKHRWKHU¶VFRQILGHQWLDOLQIRUPDWLRQLQWKHVDPHway that it treats its own.
However, this treatment is acceptable only if the recipient has set standards for handling confidential information,
such as limiting access to the information or other methods of preserving secrecy. Therefore, before signing a
FRQILGHQWLDOLW\DJUHHPHQWLWZRXOGEHSUXGHQWWRLQYHVWLJDWHWKHUHFLSLHQW¶VSUDFWLFHVUHJDUGLQJPDLQWDLQLQJVHFUHF\
of its own information. If those practices are substandard or even nonexistent, the confidentiality agreement should
contain specific provisions concerning limiting access to the confidential information [clearly marking the
LQIRUPDWLRQµFRQILGHQWLDO¶@´ 
103
Montz v. Pilgrim Films and TV, Inc., 649 F.3d 975, 979-81 (9th Cir. 2011) (en banc).
104
Id. at 977.
105
Id. Larry Montz was joined by plaintiff Daena Smaller, a publicist and a producer who together with Montz,
made the sales pitches.
106
Id.
107
Id.
108
Id.
109
Id. The show starred Jason Conrad Hawes as the leader of the team of investigators who trained across the
country to study paranormal activity.
102
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breach of confidence, and several other courses of action.110 The court concluded that the
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copyright law). But see Del Madera Props. v. Rhodes & Gardner, Inc., 820 F.2d 973, 977 (1987) (The court
recognized a claim for unjust enrichment as essentially equivalent to a claim of copyright infringement and therefore
preempted).
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See 17 U.S.C. § 102 (2011) ³,QQRFDVHGRHVFRS\ULJKWSURWHFWLRQIRUDQRULJLQDOZRUNRIDXthorship extend to
DQ\LGHD>RU@FRQFHSWHPERGLHGLQVXFKZRUN´ 
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1See Grosso, 383 F.3d at 968.
117 David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
Id.
111
112

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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confidential relationship between the parties, an extra element that makes it quantitatively
different form a copyright claim.118
CONCLUSION
Idea submission claims continue to be a source of difficult litigation and many of the
legal issues involved remain unsettled in a uniform manner.119 To state a tenable claim under
copyright law, a plaintiff must show that his idea submission moved beyond the realm of an idea

The Economic Impact of New Stadiums and Arenas on

and into the domain of expression because copyright
Cities law has never protected ideas as such, but
rather the original expression of an idea.120 Because of the way the entertainment industry
operates, this is often an insurmountable hurdle in such a claim. In addition, copyright law
affords no protection to so-called ³scenes a faire´ (i.e. characters and settings or events which
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necessarily follow from a theme or plot situation).121

Debates continue as to what a plaintiff must show to establish formation of an appropriate
common law remedy. Courts are constantly trying to work out protection that does not run afoul
of the historical concept that there is no property right in an idea.122 This is being done by
enforcing express or implied in fact contracts, which provide idea purveyors with the broadest
118
Id.; see also Computer Assocs. InW¶O,QFY$OWDL,QF)G G&LU )LVFKHUY9LDFRP,QW¶O
Inc., 115 F. Supp. 2d 535, 542 (D. Md. 2000) (the dissenting opinion in Monty takes issue with the majorities
DSSOLFDWLRQRI³TXDQWLWDWLYHGLIIHUHQFH´ stating that ³Montz assets that Pilgrim produced and broadcast a television
SURJUDPGHULYHGIURP0RQW]¶VVFUHHQSOD\VYLGHRand other materials without authorization. These rights are
equivalent to the rights of copyright owners under section 106 namely, the exclusive rights to authorize
reproduction, distribution, and display of original works, and to authorize preparation of derivative works.´); See
'HO0DGHUD3URSVY5KRGHVRQRWKHUJURXQGVE\)RJHUW\Y)DQWDV\,QF86   ³>$@QLPSOLHG
promise not to use or copy materials within the subject matter of copyright is equivalent to the protection provided
by sHFWLRQRIWKH&RS\ULJKW$FW´ 
119
See Brian Devine, Free as the Air: Rethinking the Law of Story Ideas, 24 HASTINGS CONN & ENT L. J. 355, 394
(1988).
120
See, e.g., Amy B. Cohen, Copyright Law and the Myth of Objectivity: The Idea-Expression Dichotomy and the
Inevitability of Artistic Value Judgments, 66 IND. L.J. 175, n.110 (Winter 1990).
121
See, e.g., Michael D. Murray, Copyright, Originality, and the End of the Scenes a Faire and Merger Doctrines
for Visual Works, 58 BAYLOR L. REV. 779, 781-82 (Fall 2006).
122
The reason for requirement of a property right in common law copyright was to have a remedy good against the
world. The reason for this requirement is missing in an action on a contract. Unlike a copyright, a contract creates
no monopoly and is effective only between the contracting parties. See Chandler v. Roach, 156 Cal. App. 2d 435,
441 (1957).
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protection in idea submission cases.123 Also, but to a lesser extent, confidential relationship law
hasEHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
been applied in such cases. Without this protection, potentially valuable creative sources
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expire, players are free to go to whatever team offers them the most money. Long
gone are the days of a player staying with one team his entire career, a la Cal
Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
owners are constantly looking for new revenue streams that will increase their
bottom line. This paper will examine one of these methods- new stadium
construction. Owners, and politicians alike, promise the citizenry that these new
multi-million dollar facilities will have a huge economic impact on the city
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
123

As a matter of practicality for the idea purveyor unable to secure a written bilateral protective contract from the
party to whom an idea is being pitched, he should minimally make it clear in words to the other party that he is
disclosing the idea with the specific understanding that if it is used by the third party or anyone to whom the third
party communicates the idea, that he expects to receive appropriate and reasonable compensation to be negotiated
between the parties in good faith. Having a disinterested witness to such conversation is clearly a plus.
124
1Generally, any person not a party to the contract is free to use the idea without restriction. See Chandler v.
David
E.note
Cardwell,
Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
Roach,
supra
59, at 441.

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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OH MERCY: HOW ON-DEMAND INTERACTIVE STREAMING SERVICES NAVIGATE THE
DIGITAL MUSIC RIGHTS LICENSING LANDSCAPE
By: Rick Marshall1
INTRODUCTION
On March 14, 2012, Billboard shook up the music industry by announcing it had
2
PRGLILHGLWV³+RW´IRUPXODWRDFFRXQWIRURQOLQH
on-demand streaming.
It also unveiled
The Economic Impact of New Stadiums
and Arenas
on its

QHZ ³2Q-'HPDQG 6RQJV &KDUW´ for rating Cities
a song¶s popularity based on the number of times
consumers accessed it digitally.3 These announcements marked a significant milestone in the

evolution of online music distribution into a legitimate business. As Bill Wilson, Vice President
of Business Development and Digital Strategy at the National Association of Recording

Garrett Johnson

Merchandisers, put it: ³The last year has seen an explosion of both subscribers and traffic to
music subscription services, and the business is now contributing meaningfully to the music
industry's growing digital music revenues´4

+H DGGHG ³The new Billboard chart is the

definitive endorsement of the importance of the music subscription market . . . its influence can
only become more important in the future.´5
Many view the music indXVWU\¶VWUDQVition to an online distribution-based business model
as having been inevitable since Napster first made consumers aware of the ease with which they

1

Rick Marshall recently received an LL.M. degree in Intellectual Property, Copyright, & Digital Copyright law &
policy from The George Washington University Law School. You can contact him at:
Rick.G.Marshall@gmail.com.
2
See Billboard Staff, Hot 100 Impacted by New On-Demand Songs Chart, BILLBOARD,
http://www.billboard.com/news/hot-100-impacted-by-new-on-demand-songs-1006453952.story#/news/hot-100impacted-by-new-on-demand-songs-1006453952.story (last visited Nov. 4, 2012).
3
Id.
4
Id.
5
Id.
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could access vast amounts of music online.6

2WKHUV LQVLVW WKH DYHUDJH OLVWHQHU¶V JURZLQJ
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Section I describes the difference between on-demand streaming services and other types
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
of streaming services, then briefly discusses the history of the law pertaining to streaming
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technology.

Section II identifies the specific rights that an on-demand streaming service

substantially increase.2 But can these promises be fulfilled? Do these newly
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about securing the licenses necessary to stream a song without infringing the rights copyright

like politicians and lawmakers claim? And most importantly, how do cities

Steven Levy, Steven Levy on Facebook, Spotify and the Future of Music, WIRED,
http://www.wired.com/magazine/2011/10/ff_music/all/1
(last visited Nov. 4, 2012).
7 actually attain the land where stadiums are built?
See, e.g., iTunes.
8
See, e.g., Facebook.
9
Id.
10
See, e.g., Spotify, MOG, Earbits, iHeartRadio, Turntable, and Rhapsody.
11
See Adam Fisher, 50 Best Websites of 2009, TIME MAGAZINE,
http://www.time.com/time/specials/packages/article/0,28804,1918031_1918016_1917959,00.html (last visited
Nov.
11, 2012) (stating ³[t]he holy grail of online music is what's known as a µcelestial jukebox¶: an archive of
1
David E. Cardwell, Sports Facilities & Urban Redevelopment,
10 MARQ. SPORTS L.J. 417
HYHU\DOEXPLQWKHZRUOGWKHUHMXVWIRUWKHOLVWHQLQJ´

6

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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holders have to their respective works. Finally, Section IV highlights some obstacles on-demand
services face under the modern music licensing regime and suggests methods for simplifying the
licensing process.
I. AN INTRODUCTION TO ON-DEMAND INTERACTIVE STREAMING SERVICES
A. On-Demand Interactive Streaming Defined

The Economic Impact of New Stadiums and Arenas on
In simplest terms, streaming is a method of delivering and playing back data over the
Cities
internet. Prior to the advent of streaming technology, a user who wished to access an audio
file online had to download the entire file from a foreign location before it would play on their
computer.12 Streaming technology abbreviates this process by OLQNLQJWKHXVHU¶VFRPSXWHUZLWKD

Garrett Johnson

³VHUYHU´and allowing the user to listen to each piece of the audio file in succession as the server
transmits a temporary copy of it to his or her computer.13 On-demand interactive streaming
technology allows a user to listen to a specific audio file by logging on to a website or service,
locating the file, and initiating a transmission process that results in the performance of that
specific file.14 By contrast, non-interactive streaming technology allows a user to listen to a preprogrammed series of audio files, giving the user little or no control over the specific audio files
a website or service transmits to his or her computer.15
Streaming technology took its first major step towards becoming the dominant means of
audio file transmission in 1994, when the Rolling Stones partnered with a streaming service
named MBone, which allowed users to access a non-interactive stream of live audio and video

12

AL KOHN & BOB KOHN, KOHN ON MUSIC LICENSING 51 (4th ed. 2010) [hereinafter KOHN].
See infra Section II.
See W. Jonathan Cardi, Uber-Middleman: Reshaping the Broken Landscape of Music Copyright, 92 IOWA. L.
REV. 835, 850 (2007); see also Jay Anderson, Stream Capture: Returning Control of Digital Music to the Users,
25 HARV. J. L. & TECH. 159 (2011).
15
Id.
13
14
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from one of its Voodoo Lounge Tour concerts.16 After the success of the MBone/Rolling Stones
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lobbied for Congress to implement law that limited free access to digital audio transmissions and

construction. Owners, and politicians alike, promise the citizenry that these new

enabled them to offset infringement losses by recovering per-transmission royalties.21 Congress

multi-million dollar facilities will have a huge economic impact on the city

responded to their concerns by enacting the Digital Performance Right in Sound Recordings Act

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

of 1995 (³DPRA´).22

population that new jobs will be created and the aggregate income of the city will

The DPRA created a new limited public performance right in sound recordings.23

substantially increase.2 But can these promises be fulfilled? Do these newly

Specifically, it added WKHULJKWWR³SHUIRUPthe copyrighted work publicly by means of a digital

constructed stadiums and arenas really have a positive economic impact on the
16

See Peter H. Lewis, Peering Out a 'Real Time' Window, THE NEW YORK TIMES (Feb. 8, 1995),
http://www.nytimes.com/1995/02/08/business/business-technology-peering-out-a-real-timecities? Do new stadiums really help revitalize and rejuvenate downtown areas
window.html?pagewanted=all&src=pm; see also Anderson, supra note 13, at 165.
17
See also Anderson, supra note 13, at 165-66.
18 like politicians and lawmakers claim? And most importantly, how do cities
See Shervin Shirmohammadi & Jauvane C. de Oliveira, Audio Streaming - Introduction, Audio Compression,
Dissemination over the Network, Real-time Transport Protocol (RTP), ONLINE ENCYCLOPEDIA,
http://encyclopedia.jrank.org/articles/pages/6671/Audio-Streaming.html
(last visited Nov. 8, 2012); see also
actually attain the land where stadiums are built?
Anderson, supra note 13, at 165-66.
19
See, e.g., Recording Industry Association of America (³RIAA´) and the Digital Media Association (³DiMA´).
20
See KOHN, supra note 11, at 1468 (explaining the role the RIAA and the DiMA SOD\HGLQ&RQJUHVV¶GHFLVLRQWR
create a digital performance right in sound recordings).
21
Id.
22
The Digital Performance Right in Sound Recordings Act of 1995 [hereinafter DPRA], Pub. L. No. 104-39, 109
Stat.
336 (1995).
1
23
Id.David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2

26

University of Denver Sports and Entertainment Law Journal

DXGLR WUDQVPLVVLRQ´ to the list of exclusive rights already afforded copyright owners under
Section 106 of the Copyright Act.24 The DPRA also distinguished between interactive and noninteractive streaming services and outlined the ways those services could go about obtaining the
right to digitally transmit sound recordings from copyright holders.25 Importantly, the DPRA
made it significantly more difficult (and potentially more expensive) for interactive services to
obtain digital transmission rights than it did for non-interactive services and non-subscription

The Economic Impact of New Stadiums and Arenas on
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non-interactive services to do the same.26

In the year after Congress enacted the DPRA, digital transmission software designers

began introducing service models that blurred the line between the traditional concepts of
interactive and non-interactive streaming.27 As a result, hundreds of new streaming services

Garrett Johnson

began operating under the impression that, because they did not explicitly give users the ability
to select and stream specific audio files, they could avoid paying the type of royalties copyright
holders generally charged interactive services for the right to digitally transmit sound
recordings.28
Facing a second wave of pressure from copyright owners, Congress used the 1996
implementation of the Digital Millennium Copyright Act (³DMCA´) as an opportunity to clarify

24

17 U.S.C. § 106(6) (1995); see also 17 U.S.C. § 101 (1995) (stating that to transmit a performance is to
³FRPPXQLFDWHLWby any device or process whereby images or sounds are received beyond the place from which
WKH\DUHVHQW´DQGGHILQLQJDGLJLWDOWUDQVPLVVLRQDVD³WUDQVPLVVLRQLQZKROHRULQSDUWDGLJLWDORURWKHUQRQDQDORJIRUPDW´ 
25
The act required interactive streaming services to negotiate with copyright holders for a license to exploit the
digital transmission right, but gave non-interactive services the option to either negotiate with copyright holders
for a license to exploit the digital transmission right or pay a statutorily determined royalty rate based on the
number of times they digitally transmitted a protected sound recording. See Cardi, supra note 13, at 850-51; see
also Skyla Mitchell, Reforming Section 115: Escape from the Byzantine World of Mechanical Licensing, 24
CARDOZO ARTS & ENT. L.J. 1239, 1255-58 (2007).
26
See Cardi, supra note 13, at 850-51; Mitchell, supra note 24, at 1256-58.
27
For example, some services offered archives of pre-recorded programs that users could move backwards and
forward through. Other services allowed users to create personalized transmissions by highlighting and rating
particular artists. See Steven M. Marks, Entering the Sound Recording Performance Right Labyrinth: Defining
Interactive Services and the Broadcast Exemption, 20 LOY. L.A. ENT. L. REV. 309, 309 (2000).
28
See KOHN, supra note 11, at 1468.
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the definition of interactive streaming.29 Under the DMCA, the current definition of interactive
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As the above definition indicates, there are exceptions pertaining to both of these categories. See Lydia Pallas
Loren, Untangling the Web of Music Copyrights, 53 CASE W. RES. L. REV. 673, 680 (2003) (explaining these
exceptions
and discussing the types of services that qualify as interactive under this definition).
1
31
E. Cardwell,
Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
SeeDavid
generally
infra ³/LFHQVLQJ%DVLFV.´

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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A. Licensing Basics
There are two basic distinctions that are critical to understanding what rights on-demand,
streaming services implicate when they transmit a song. The first is the distinction between a
musical composition and a sound recording. The second is the distinction between performance
rights and mechanical rights.
1. Musical
Compositions
vs. Sound
The
Economic
Impact
ofRecordings
New Stadiums and Arenas on
Cities

Every song a user is capable of accessing on an interactive streaming service contains

two separate and distinct copyrightable components: a sound recording and an underlying
musical composition.32
Musical compositions are the Garrett
works ofJohnson
songwriters.33

They consist of the music

songwriters compose and fix in tangible mediums of expression, including any accompanying
lyrics.34 Typically, a songwriter will fix her musical composition by either transcribing a notated
copy of the music (e.g. sheet music, lyric sheets, guitar tabs) or embedding it in a phonorecord
(e.g. LPs, Audio-Cassette tapes, CDs, or other quasi-tangible digital files).35 Once a musical
composition is fixed, the songwriter is generally considered to be its author.36 The U.S. first
recognized the songwriters¶ right to protect their copyrights in musical compositions in the 1909
Copyright Act.37

32

See KOHN, supra note 11, at 1465.
There are many names for those who create and contribute to musical compositions. For the sake of clarity, the
author has GHFLGHGWRXVH³VRQJZULWHU´DVDJHQHULFWHUPIRUWKRVHJHQHUDOO\FRQVLGHUHGWKHDXWKRUVRIPXVLFDO
compositions.
34
)RUDPXVLFDOFRPSRVLWLRQWREHHOLJLEOHIRUFRS\ULJKWSURWHFWLRQLWPXVWEHDQ³RULJLQDOZRUNRIDXWKRUVKLSIL[HG
LQDQ\WDQJLEOHPHGLXPRIH[SUHVVLRQ´ 17 U.S.C. § 102(a) (2011).
35
See Jessica Wang, A Brave New Step: Why the Music Industry Should Follow the Hulu Model, 51 IDEA 511, 51718 (2011).
36
The author says ³JHQHUDOO\´EHFDXVHDUHFRUGODEHORUPXVLFSXEOLVKLQJFRPSDQ\FDQDOVREHFRQVLGHUHGWKH
author of a sound recording where that sound recording was created for them as a work made for hire. See KOHN,
supra note 11, at 136-138.
37
See KOHN, supra note 11, at 7.
33
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Sound recordings are the works of artists.38

Artists create sound recordings by

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
performing
specific renditions of musical compositions, recording those performances, and
39
increased,
television
contracts
have
soared
unprecedented
levels and
Typically,
theto
author
of a sound recording
is dozens
either theofartist
fixing
them within
phonorecords.

who
performed
rendition
a musical
intending
it be recorded
new
stadiumsa specific
have been
built. ofThe
adventcomposition
of free agency
has helped
propel and fixed
ZLWKLQDSKRQRUHFRUGRUWKHSURGXFHUZKRSURFHVVHGYDULRXVDVSHFWVRIWKHDUWLVW¶VSHUIRUPDQFH
professional sports leagues into multi-billion dollar industries.1 When contracts
and fixed a master version of the performance within a phonorecord.40

The U.S. did not

expire, players are free to go to whatever team offers them the most money. Long

recognize the artists¶ ULJKW WR SURWHFW digital transmissions of their sound recordings until it

gone are the days of a player staying with one team his entire career, a la Cal

enacted the DPRA in 1995.41

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

When an interactive streaming service hosts a song, it is granting its users access to both

owners are constantly looking for new revenue streams that will
42 increase their

WKDW VRQJ¶V VRXQG UHFRUGLQJ DQG LWV XQGHUO\LQJ PXVLFDO FRPSRVLWLRQ

Thus, each time a user

bottom
line. from
Thisapaper
will examine
oneVHUYLFH
of these
methodsnew
streams
a song
streaming
service WKH
LPSOLFDWHV
ERWK
WKHstadium
VRQJZULWHU¶V ULJKt to
construction.
andof
politicians
alike,
promise43 the
citizenry that these new
control
the digital Owners,
transmission
his musical
composition
DQGWKHDUWLVW¶VULJKWWRFRQWUROWKH
44
digital
transmission
of hisfacilities
sound recording.
multi-million
dollar
will have
a huge economic impact on the city

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
2. The Performance Right vs. The Mechanical Rights

population that new jobs will be created and the aggregate income of the city will

Every song a user is capable of accessing on an interactive streaming service also

substantially increase.2 But can these promises be fulfilled? Do these newly
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like politicians and lawmakers claim? And most importantly, how do cities
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Again, this is a term the author is using for clarity. There are numerous ways individuals can go about creating
actually attain the land where stadiums are built?
VRXQGUHFRUGLQJV6LQFHWKLVSDSHU¶VIRFXVLVRQLQWHUDFWLYHVHUYLFHVWKDWSULPDULO\VWUHDPVRQJVthe author uses
WKHWHUP³DUWLVWV´WRUHIHUWRWKRVHZKRJHQHUDOO\play and record songs.
39
See 17 U.S.C. § 114 (2011).
40
Id.
41
See DPRA, supra note 21.
42
Id.
43
17
1 U.S.C. § 115 (2011).
44
Cardwell,
17David
U.S.C.E.
§ 114
(2011). Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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receiving [the song] receive it in the same place or in separate places and at the same time or
GLIIHUHQWWLPHV´45 The performance right attaches to both the sound recording and the underlying
musical composition.46 Thus, any digital SHUIRUPDQFHRIDVRQJLPSOLFDWHVERWKWKHVRQJZULWHU¶V
exclusive right to control the publiF SHUIRUPDQFH RI KLV PXVLFDO FRPSRVLWLRQ DQG WKH DUWLVW¶V
exclusive right to control the public performance of his recorded rendition of said composition.
The mechanical rights include the rights to reproduce and distribute a song.47

The Economic Impact of New Stadiums and Arenas on
Cities

Reproduction and distribution occur whenever a copy of a song is made and delivered to a user
or listener.48 Historically, the mechanical rights were implicated when a recording company
embedded a sound recording within an LP, CD, or other playable medium and sold it to the
public.49

In the digital context, the rights of reproduction and distribution are implicated

Garrett Johnson

ZKHQHYHUDXVHU¶VDFWLYLW\FDXVHVDFRS\RID song to be stored on her computer or other multimedia device.50 Like the public performance right, songwriters and performers have exclusive
control over the reproduction and distribution of their respective works.51

Thus, any

UHSURGXFWLRQDQGGLVWULEXWLRQRIDVRQJLPSOLFDWHVERWKWKHDUWLVW¶VPHFKDQLFDOULJKWVLQWKHVRXQG
recording and the songwriter¶s mechanical rights in the underlying musical composition.
B. The Specific Rights On-Demand Interactive Services Implicate
As noted, both the sound recording and the musical composition have their own separate
and distinct performance and mechanical rights. In other words, the songwriter who owns the
copyright in the musical composition of a song has the exclusive rights to control both the public
45

7KHSHUIRUPDQFHULJKWIRUWKLVSDSHU¶VSXUSRVHVLVWKHULJKWWRSHUIRUPDVRQJSXEOLFO\. To perform a song
means to recite, render, play, dance, or act it, either directly or by means of any device or process. 17 U.S.C. §
101 (2011).
46
17 U.S.C §§ 106(4), (6) (2011).
47
See KOHN, supra note 11, at 7, 720.
48
Id.
49
Id.
50
See KOHN, supra note 11, at 753-64.
51
17 U.S.C. §§ 106(1), (3) (2011).
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performance of his musical composition and the reproduction and distribution of his musical
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basic technical operations of modern streaming technology.
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actually attain the land where stadiums are built?
52

6SRWLI\¶V subscription service, for example, offers users offline streaming. To do this, the service allows devices
to store certain song files in their memories for up to thirty days. If the user does not log on to Spotify and/or
renew her subscription before thirty days pass from the date Spotify transmits the songs to her computer, the song
files delete themselves. See Offline Mode, Spotify, http://www.spotify.com/us/about/features/offline-mode/ (last
visited
Apr. 4, 2012).
1
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(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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In theory, each time a user streams a song from an on-demand interactive streaming
service, that service is technically reproducing a copy of the song, distributing it (via a digital
WUDQVPLVVLRQ WRWKHXVHU¶VGHYLFHDQGSHUPLWWLQJWKHXVHUWRSHUIRUPLW54 What this means, in
licensing terms, is that in order for an on-demand streaming service to legally stream a song to a
XVHU¶V device, it must secure licenses to exploit the following four rights: O WKHDUWLVW¶VULJKWWR
SHUIRUP WKH VRXQG UHFRUGLQJ   WKH DUWLVW¶V ULJKW WR UHSURGXFH DQG GLVWULEXWH WKH VRXQG

The Economic Impact of New Stadiums and Arenas on
Cities

UHFRUGLQJ   WKH VRQJZULWHU¶V ULJKW WR SHUIRUP WKH PXVLFDO FRPSRVLWLRQ and (4) the
VRQJZULWHU¶V ULJKW WR UHSURGXFH DQG GLVWULEXWH WKH PXVLFDO FRPSRVLWLRQ55

The following

subsections describe each of these rights and explain how streaming services must go about
accessing licenses.

Garrett Johnson
1. The Right to Publicly Perform a Sound Recording
The artist or producer that copyright law considers the author of a sound recording has
the exclusive right to perform that specific rendition of a musical composition publicly. 56 As
noted, an interactive streaming service implicates this right each time it digitally transmits a song
WRDXVHU¶VGHYLFH57 As a result of the DMCA amendments to the Copyright Act, whenever an
interactive service streams a song, any featured artist, non-featured vocalists, and musicians
responsible for the specific rendition of thDWVRQJ¶VXQGHUO\LQJPXVLFDOFRPSRVLWLRQDUHHQWLWOHG
to public performance royalties.58 Accordingly, before an interactive streaming service can

54

Id.
Daniel S. Park, Jennifer Lynch, and Jennifer Urban, Streamlining Music Licensing to Facilitate Digital Music
Delivery, prepared on behalf of Public Knowledge,
www.publicknowledge.org/files/docs/crastreamingmusiclicensing.pdf (last visited Apr. 6, 2012) [hereinafter
Public Knowledge Report].
56
See generally 17 U.S.C. § 114 (2011).
57
Id.
58
See Caroline Herman, Internet Money Music Madness: Money Due or Money Die?,
http://www.americanbar.org/content/dam/aba/migrated/2011_build/entertainment_sports/internetmusicmadnessm
oney.authcheckdam.pdf (last visited Apr. 6, 2012).
55
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legally allow users to stream a particular rendition of a song from its server, it must obtain a
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like politicians and lawmakers claim? And most importantly, how do cities

Non-interactive webcasts (Pandora), simulcast radio, satellite radio (XM, Sirius), digital cable & direct satellite
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DMX/CApstar)
actually
attain Muzak,
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involving limitations on the number of times a particular artist may be streamed or webcasted. A non-profit
performance rights organization named SoundExchange collects statutory royalties related to these compulsory
licenses and distributes them to rights holders. See Herman, supra note 57, at 2; see also 17 U.S.C. § 114 (2011).
60
See Wang, supra note 34, at 715.
61
17 U.S.C. §§ 106(1), (3) (2011); see also Mitchell, supra note 24, at 1252-53.
62
See generally 17 U.S.C. § 114 (2011).
63
Wang,
supra note 34, at 518; see also Joshua Keesan, Let it Be? The Challenges of Using Old Definitions for
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(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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3. The Right to Publicly Perform a Musical Composition
The songwriter who owns the copyright in a musical composition has the exclusive right
to control the performances of the musical composition.64 An interactive streaming service
LPSOLFDWHVWKLVULJKWHDFKWLPHLWVHQGVDGLJLWDOWUDQVPLVVLRQRIDVRQJWKDWFRQWDLQVDQDXWKRU¶V
PXVLFDOFRPSRVLWLRQWRDXVHU¶VGHYLFH 65 One way an on-demand service can acquire a license
to perform a musical composition is by negotiating directly with the songwriter or publisher who

The Economic Impact of New Stadiums and Arenas on
Cities

owns that composition.66 The more common way, however, is for the service to utilize a
Performance Rights Organization (³PRO´).67
In most cases, songwriters register their musical compositions with a PRO, and authorize
it to issue licenses and collect royalties on their behalf. 68 In the U.S., three major PROs have

Garrett Johnson

acquired the authority to administer the performance rights for an overwhelming majority of
musical compositions.69 On-demand streaming services can go to these PROs and negotiate a
royalty rate for performing any musical composition the PROs administer.70 Historically, the
PROs have been willing WRLVVXH³EODQNHW´OLFHQVHVZKLFKgive services the right to perform all
of the works in the PRO¶VFDWDORJIRUDVLQJOHDOO-encompassing fee.71

64

17 U.S.C. § 106(4) (2011).
See Keesan, supra note 62, at 354.
66
Id.
67
Herman, supra note 57, at 2.
68
The Copyright Act refers to PROs as PRSs (despite their being more commonly known as PROs); see 7 U.S.C. §
101 (2011) (defining PRS); see also 17 U.S.C. § 114 (2011) (listing properties of a PRS).
69
Public Knowledge Report, supra note 54, at 3 (The big three include: The American Society of Composers,
Authors, and Publishers (³ASCAP´); Broadcast Music, Inc. (³BMI´); and The Society of European Stage Authors
& Composers (³SESAC´)).
70
Herman, supra note 57, at 2.
71
Id.
65
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4. The Rights to Reproduce and Distribute the Musical Composition

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH

The songwriter who owns the copyright in a musical composition also has exclusive
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typically held by songwriters and music publishers.74 Unlike the performance right in musical

gone are the days of a player staying with one team his entire career, a la Cal

compositions, which are mostly licensed through PROs, the mechanical rights necessary to

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

stream a musical composition are not centrally administered. 75

owners are constantly looking for new revenue streams that will increase their

Under U.S. law, there are three ways on-demand services can obtain a license to exploit a

bottom line. This paper will examine one of these methods- new stadium

PXVLFDO FRPSRVLWLRQ¶VPHFKDQLFDO rights.76 First, as with each of the other rights discussed in

construction. Owners, and politicians alike, promise the citizenry that these new

this section, the service can negotiate directly with the rights holder for a voluntary license.77
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compulsory license, an on-demand service would have to comply with a series of pre-conditions

constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas

72

like politicians and lawmakers claim? And most importantly, how do cities

KOHN, supra note 11, at 753-764.
73
Id. at 729.
74 actually attain the land where stadiums are built?
See, e.g., Jonah M. Knobler, Performance Rights in Music Downloads: United States v. ASCAP and Beyond, 11
No. 12 J. INTERNET. L. 1, 11-12 (2008).
75
Public Knowledge Report, supra note 54, at 3.
76
Id.
77
Id.
78
Id. at 8.
79
Id.
1 at 9.
80
Cardwell,
17David
U.S.C.E.
§ 115
(2010). Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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and pay the statutory royalty rate set by an appointed Copyright Royalty Board (³CRB´).81
Potential licensees tend to avoid compulsory licenses, due to the cumbersome administrative
process and the fact that the ceiling on CRB created rates is significantly higher than most
privately negotiated rates.82 Third, the service can negotiate for a mechanical rights license with
the Harry Fox Agency (³HFA´). The National MusiF3XEOLVKHUV¶$VVRFLDWLRQ created the HFA
to administer mechanical rights and collect royalties on behalf of songwriters and other musical

The Economic Impact of New Stadiums and Arenas on
However, despite being the primary licensing organization for
Cities

composition owners.83

the

PHFKDQLFDOULJKWVWRPXVLFDOFRPSRVLWLRQVWKH+)$¶VFDWDORJdoes not cover the entire musical
composition market.84
III. ³6AVED´ ± HOW TO OBTAIN THESE RIGHTS IN PRACTICE

Garrett Johnson

The previous section dissected the digital transmission and outlined the various rights
implicated whenever an on-demand service endeavors to stream a song.

This section

demonstrates how complicated the rights licensing process is by taking a contemporary song and
tracking exactly how an on-demand service would go about acquiring the rights to stream it.

81

See id. § 115(a) (2010); see also DONALD S. PASSMAN, ALL YOU NEED TO KNOW ABOUT THE MUSIC BUSINESS,
209 (7th ed. 2009) (characterizing the preconditions as follows: (1) that the song is a non-dramatic musical work;
(2) that it has been previously recorded; (3) that the previous recording has been distributed publicly in
phonorecords; (4) that the new record does not change the fundamental character of the song; (5) that the new
recording is used only in phonorecords).
82
PASSMAN, supra note 80, at 213.
83
General Information and FAQ, THE HARRY FOX AGENCY, http://www.harryfox.com/public/FAQ.jsp (last visited
Nov. 4, 2012).
84
Public Knowledge report, supra note 54, at 3 (pDVWHVWLPDWHVKDYHSXWWKH+)$µVFDWDORJDWDERXWVL[W\-five
percent of all available works); see also Section 115 of the Copyright Act: In Need of an Update? Hearing Before
the Subcomm. on Courts, the Internet, and Intellectual Property of the H. Comm. on the Judiciary, 108th Cong. 2
  VWDWHPHQWRI-RQDWKDQ3RWWHU([HFXWLYH'LUHFWRU'LJLWDO0HGLD$VVµQ 
http://judiciary.house.gov/legacy/potter031104.htm (last visited April 6, 2012). However, the various press
releases on the HFA website seem to indicate the service is growing. See generally HFA News, THE HARRY FOX
AGENCY, http://www.harryfox.com/public/PressArea.jsp (last visited April 6, 2012).
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A. Make You Feel My Love

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH

Adele Adkins saved Bob Dylan. On October 27, 2008, the English singer released her
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gone are the days of a player staying with one team his entire career, a la Cal
Dylan fans, though generally congenial, are notoriously protective of the self-proclaimed

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

³VRQJDQGGDQFHPDQ´DQGKLVOHJDF\,87 so it is believable that someone would be foolish enough

owners are constantly looking for new revenue streams that will increase their

to suggest that she ³killed´ Mr. Zimmerman. What is questionable, however, is that Adele

bottom line. This paper will examine one of these methods- new stadium

actually believed she saved the troubadour. In fact, a follow-up quote from the same interview

construction. Owners, and politicians alike, promise the citizenry that these new

seemingly clears this up. As Adele explains, ³+H¶VJRLQJWRJHWDERXWPLOOLRQ>HXURV@RXWRI

multi-million dollar facilities will have a huge economic impact on the city
WKDWVRQJ+H¶VJRLQJWRJHWDELJSD\FKHFNDWWKHHQGRIWKH\HDU,UHFNRQZLWKWKHDPRXQWLW¶V
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masterpiece Time Out of Mind. As Section I indicates, songwriters have the right to license their

constructed stadiums and arenas really have a positive economic impact on the

musical compositions. Dylan authored the musical composition of Make You Feel My Love;

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

therefore, each time the sound recording of $GHOH ³FRYHULQJ´ the composition is played,

like politicians and lawmakers claim? And most importantly, how do cities

performed, downloaded, copied, or streamed, his rights are implicated alongside the rights of

actually attain the land where stadiums are built?
85

$GHOHµ6DYHG¶%RE'\ODQ", CONTACTMUSIC.COM, http://www.contactmusic.com/news/adele-saved-bobdylan_1195248 (last visited Nov. 10, 2012).
Id.
87
I1feel qualified to make this statement as I have seen Bob in concert twenty plus times over the past two decades.
88
David E. Cardwell,Dylan?,
Sports supra
Facilities
& Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
6HH$GHOHµ6DYHG¶%RE
note 85.
86

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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those involved in recording and producing the Adele version. The royalties Dylan made from
licensing those rights are what earned KLPKLV³ELJSD\FKHFN´
B. Acquiring the Rights to Stream Make You Feel My Love
To stream Adele¶V version of Make You Feel My Love, an on-demand service must
acquire licenses to infringe the following four rights   $GHOH¶V RU WKH RZQHU RI WKH PDVWHU
FRS\¶VThe
 ULJKWEconomic
WR SHUIRUP WKHImpact
VRXQG UHFRUGLQJ
  $GHOH¶V
or WKH RZQHU
WKH PDVWHUon
FRS\¶V)
of New
Stadiums
andRIArenas

ULJKW WR UHSURGXFH DQGGLVWULEXWHWKHVRXQG Cities
UHFRUGLQJ  '\ODQ¶V ULJKW WR SHUIRUP KLV PXVLFDO
FRPSRVLWLRQDQG  '\ODQ¶VULJKWWRUHSURGXFHDQGGLVWULEXWHKLVPXVLFDOFRPSRVLWLRQ
1. The Rights to the Sound Recording RI$GHOH¶V3HUIRUPDQFH

Garrett Johnson

The two licenses that an interactive service must acquire in order to stream the sound
UHFRUGLQJRI$GHOHSHUIRUPLQJ'\ODQ¶VFRPSRVLWLRQDUHWKHHDVLHVWRIWKHIRXUlicenses to come
E\$GHOH¶VYHUVLRQRIMake You Feel My Love appeared on her 2008 album ³19.´89 Adele, a
pianist, and an arrangement of strings players performed the song, Jim Abbiss produced the
master copy on behalf of XL Recordings (a British record label), and XL Recordings distributed
the song worldwide.90

As is customary, XL Recordings contracted with Adele and her

accompanying musicians for the right to perform, reproduce, and distribute their version of the
song.91 Thus, in order to legally stream the sound recording containing the song, an on-demand
service will have to contact XL Recordings and negotiate royalty rates for licenses to both
perform the song via a digital transmission and to reproduce and distribute the song. Generally,

89

ALBUM LINER NOTES, http://aln3.albumlinernotes.com/19.html (last visited Nov. 6, 2012).
Id.
91
See generally XL RECORDINGS, http://www.xlrecordings.com/adele (last visited Apr. 6, 2012).
90
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record labels like XL Recordings make their sound recordings readily available for those who

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
seek
to license them.92
increased, television contracts have soared to unprecedented levels and dozens of
2. 7KH5LJKWWR3XEOLFO\3HUIRUP'\ODQ¶V0XVLFDO&RPSRVLWLRQ

new stadiums have been built. The advent of free agency has helped propel

The first of the two licenses an on-demand service must acquire in order to stream

professional sports leagues into multi-billion dollar industries.1 When contracts

'\ODQ¶VPXVLFDOFRPSRVLWLRQLVDOLFHQVHIRUWKHULJKWWRSHUform (via a digital transmission) the

expire, players are free to go to whatever team offers them the most money. Long

composition. This right is also relatively easy to obtain.93 As noted, the rights to the musical
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construction. Owners, and politicians alike, promise the citizenry that these new

Finally, the publisher pays the songwriter.98

multi-million dollar facilities will have a huge economic impact on the city

Regarding Make You Feel My Love, Dylan is credited as WKH VRQJ¶V VROH ZULWHU DQG

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

composer.99 Dylan, as is his custom, assigned his right to collect royalties for subsequent uses of

population that new jobs will be created and the aggregate income of the city will

the song to the publisher, Special Rider Music.100

Special Rider Music has authorized the

2

substantially increase. But can these promises be fulfilled? Do these newly

6(6$& WR DGPLQLVWHU WKH VRQJ¶V SHUIRUPDQFH ULJKWV 101 Thus, in order to obtain a license to

constructed stadiums and arenas really have a positive economic impact on the
92

Id.
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
See Keesan, supra note 62, at 354.
94
See supra Section II.B.3.
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likeKeesan,
politicians
and
claim? And most importantly, how do cities
See
supra note
62,lawmakers
at 354.
96
Id.
97
Id.
98 actually attain the land where stadiums are built?
Id.
99
Make You Feel My Love, WIKIPEDIA, http://en.wikipedia.org/wiki/Make_You_Feel_My_Love (last visited Nov.
4, 2012).
100
See Repertory, SESAC,
http://www.sesac.com/Repertory/PublisherSearch.aspx?affilNum=90703&songNum=535547 (last visited Apr. 6,
2012).
101
1Id. at http://www.sesac.com/Repertory/SongSearch.aspx (entering the title Make You Feel My Love into the
David
E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
search
engine).
93

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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perform the song, an on-demand service will have to either negotiate a royalty rate with the
SESAC for an individual license or acquire one as part of a blanket deal.
Being one of the three major PROs, the SESAC is easy to locate and their inventory is
online and searchable.102 Other than pricing, there are no foreseeable bars to obtaining a license
to perform this particular musical composition.103 In fact, the motto SESAC lists on its licensing
page reads: ³,W¶V2XU-RE7R 0DNH<RXU-RE(DVLHU´104

The Economic Impact of New Stadiums and Arenas on
Cities
3. The Rights WR5HSURGXFHDQG'LVWULEXWH'\ODQ¶V0XVLFDO&RPSRVLWLRQ
The second of the two licenses an on-demand service must acquire in order to stream

'\ODQ¶V PXVLFDO FRPSRVLWLRQ LV D license for the rights to reproduce and distribute the
composition. This license is consideredGarrett
by manyJohnson
to be the most difficult to obtain.105 As noted,
these rights are typically held by songwriters or the music publishers they hire to administer
them.106 In some cases, songwriters and publishers will hire the HFA to further administer these
rights.107 However, unlike the performance right, there is no short list of organizations that cover
all or nearly all musical compositions. If the HFA does not have a particular song listed in its
database, the service seeking to stream that song will have to identify the songwriter or publisher
and research exactly how that particular entity manages its mechanical rights.108
Regarding Make You Feel My Love, Dylan has tasked Special Rider Music with
administering the right to reproduce and distribute his composition.109 Special Rider, however,
has not assigned the ability to administer mechanical composition rights to the HFA or any other
102

Id. at http://www.sesac.com/Repertory/SongSearch.aspx.
See id. at http://www.sesac.com/Repertory/PublisherSearch.aspx?affilNum=90703&songNum=535547 (referring
awkwardly to Bob Dylan as Robert Dylan).
104
Id. at http://www.sesac.com/Licensing/obtainlicense.aspx.
105
See Cardi, supra note 13, at 876; see also Public Knowledge Report, supra note 54, at 7.
106
See Knobler, supra note 73.
107
THE HARRY FOX AGENCY, supra note 82.
108
See Cardi, supra note 13, at 876; see also Public Knowledge Report, supra note 54, at 7-8.
109
See BOBDYLAN.COM, http://www.bobdylan.com/us/songs/make-you-feel-my-love (last visited Apr. 6, 2012).
103
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rights management organization with a large market presence.110 Thus, those streaming services
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multi-million dollar facilities will have a huge economic impact on the city

for using the sound recording and a rate or rates for using the musical composition) to the

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

various owners of the rights implicated.
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1Public Knowledge Report, supra note 54, at 9 (internal citations omitted).
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David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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IV. ³7ANGLED UP IN BLUE´ ± PROBLEMS AND SUGGESTED SOLUTIONS
As the previous section makes clear, on-demand services have the most difficulty
acquiring the rights to reproduce and distribute songs. This section highlights two common
barriers to obtaining such rights and discusses potential solutions to them.
A. The Problems On-Demand, Interactive Streaming Services Face

The Economic Impact of New Stadiums and Arenas on
Two issues that frequently arise whenCities
contemplating the mechanical rights as they relate
to on-demand services are: (1) whether, in the technical sense, it is necessary for such services
to obtain licenses to reproduce and distribute songs via a streaming transmission; and (2) whether
it is good policy to permit copyright holdHUVWR³GRXEOHGLS´E\UHTXLULQJGXDOFRPSHQVDWLRQIRU

Garrett Johnson

what amounts to the single performance of a song. The following sub-sections discuss each
issue in turn.
1. The Necessity of Mechanical Rights in Streaming Transmissions
Streaming services and mechanical rights holders disagree over whether or not it is
legally necessary for on-demand services to acquire licenses to reproduce and distribute songs
via a stream; or, in more technical terms, whether the incidental copies created to facilitate the
digital performance of a song qualify as reproductions for licensing purposes.114
$VQRWHGDVWUHDPLQJVHUYLFHIDFLOLWDWHVWKHSHUIRUPDQFHRIDVRQJRQDXVHU¶VGHYLFHE\
WUDQVPLWWLQJIUDJPHQWVRID³FDFKHFRS\´RIWKDWVRQJLQWRWKHGHYLFH¶VVKRUWWHUPPHPRry and
permitting the device to play them via a buffering system.115 The cache copy fragments remain

114
115

See Public Knowledge Report supra note 54.
See Cardi, supra note 13, at 860±61.
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on the device for variable durations of time, depending on the nature of the service. 116 In most
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bottom line. This paper will examine one of these methods- new stadium

or ephemeral copy that lasts only as long as it takes the song to finish playing.119
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substantially increase.2 But can these promises be fulfilled? Do these newly

memory are not fixed for ³a period of more than transitory duration´ and, therefore, should not

constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
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Internet, and Intellectual Prop. of the H. Comm. on the Judiciary, 109th Cong. 15 (July 12, 2005) (statement of
Marybeth Peters, Register of Copyrights, U.S. Copyright Office),
http://www.copyright.gov/docs/regstat071205.html (last visited Apr. 6, 2012) [hereinafter Licensing Reform
Statement].
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7KH+)$¶VGHPDQGVIRUVWUHDPLQJVHUYLFHVWRSD\PHFKDQLFDOUR\DOWLHVDUHFRQVLVWHQWZLWKWKHGHPDQGVWKH\
make of download services but inconsistent with the demands they make of conventional broadcasts for use of
1ephemeral copies of songs. See Cardi, supra note 13, at 862; see also KOHN, supra note 11DW ³7KH
David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
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(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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implicate the reproduction right.120 Thus, as the argument goes, because the cache copies are
transient and exist only to enable digital music performances, on-demand streaming services
should not be required to compensate songwriters and artists for using them. 121
Indeed, in her 2005 report to Congress, Marybeth Peters, then Register of Copyrights,
emphasized the futility of requiring streaming services to obtain mechanical licenses by
explaining how such services derive value from a stream:

The Economic Impact of New Stadiums and Arenas on
The economic value of licensed streaming is in the public
Cities
performances of the musical work and the sound recording, both of
which are paid for. The buffer copies have no independent
economic significance. They are made solely to enable the
performance of these works. The uncertainty of the present law
potentially allows those who administer the reproduction right in
musical works to prevent webcasting from taking place - to the
Garrett Johnson
detriment of other copyright owners, webcasters and consumers
alike - or to extract an additional payment that is not justified by
the economic value of the copies at issue. Congressional action is
desirable to remove the uncertainty and to allow the activity that
Congress sought to encourage through the adoption of the section
114 webcasting compulsory license to take place.122

She later went so far as to recommend Congress remedy this situation as follows:
We recommend that Congress enact legislation amending the
Copyright Act to preclude any liability arising from the assertion
of a copyright owner's reproduction right with respect to temporary
buffer copies that are incidental to a licensed digital transmission
of a public performance of a sound recording and any underlying
musical work.123

120

See id.
See id.
122
See U.S. COPYRIGHT OFFICE, DMCA SECTION 104 REPORT 140-41 (2001) [hereinafter DMCA Report];
see also Public Knowledge Report, supra note 54, at 4.
123
DMCA Report, supra note 121.
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intend to collect compensation from on-demand interactive services for these rights.126 The lack

expire, players are free to go to whatever team offers them the most money. Long

of a precedent, combined with the on-demand services¶ implicit need to acquire large catalogs of

gone are the days of a player staying with one team his entire career, a la Cal

songs, puts the services in the weaker position when negotiating with large rights management

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

agencies. As a result, they are often required to pay for the mechanical rights with little

owners are constantly looking for new revenue streams that will increase their

consideration given to the fact that WKH³UHDOSURGXFWWKH\DUHRIIHULQJ´LVDperformance.127
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the rights to reproduce cache copies and distribute them via a streaming transmission:
On balance, the four fair use factors²particularly the first²weigh in favor of fair use.96 Buffer
copies in a digital performance do not supersede the use of the underlying copyrighted musical
work;97 instead they serve a transformative purpose and an entirely different function from the
original: buffer copies transform the aesthetic or entertainment aspects of a musical work into
temporary bits of data readable only by computers for the purpose of moving that data.98 As
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The flaw in streaming services relying on fair use as a way to avoid compensating artists
and musicians for mechanical rights is that the results of cases where entities rely on fair use as a
defense tend to vary.131 It would be difficult to base a business model on such inconsistency.
Additionally, short of a statutory declaration that cache copies are not reproductions, it is not
unrealistic to presume that those who hold both the performance and mechanical rights to a song
would use their position at the negotiation table to blackball any service that denied them

The Economic Impact of New Stadiums and Arenas on
Cities

royalties claiming fair use.

2. Double Dipping
³'ouble dipSLQJ´ LV WKH Shrase proponents of streaming services use to describe the
process by which separate entities getGarrett
paid double,
licensing what essentially amounts to the
Johnson
right to digitally transmit a song.132

While WKH ³QHFHVVLW\´ DUJXPHQW RIIHUV WKH WHFKQLFDO

framework for why interactive streaming should not implicate the reproduction right, the
argument against double dipping contemplates the policy behind why streaming services should
not be required to obtain mechanical rights in order to stream a song.
For clarity, consider the example from section III. When an on-demand service streams
Make You Feel My Love, Bob Dylan (via Special Rider Music) is paid twice for each single
transmission of his musical composition.

Likewise, XL Recordings is paid twice for the

performance and reproduction of LWVUHFRUGLQJRI$GHOH¶VVLQJLQJof the song. Yet neither Dylan
nor XL Recordings are offering two products. In a practical sense, they are both offering the
user the right to listen a single time to their composition and recording, respectively. When the
market for the copyrighted work.99 Most importantly, such copies provide a significant social
benefit by allowing the quick and easy transmission of digital files.
Public Knowledge Report, supra note 54, at 16-17 (internal citations omitted.).
131
See David Nimmer, A Modest Proposal to Streamline Fair Use Determinations, 24 CARDOZO ARTS & ENT. L.J.
11, 16 (2006).
132
DMCA Report, supra note 121, at 140.

47

University of Denver Sports and Entertainment Law Journal

Over the last twenty years the sports industry has grown exponentially and

song ends, there is no WUDFH RI D GLJLWDO ILOH UHSURGXFHG RQ WKH XVHU¶V GHYLFH and no way of
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the HFA have held up negotiations with would-be interactive streaming services.134 Some

expire, players are free to go to whatever team offers them the most money. Long

speculate that the ULJKWV KROGHUV¶ GHPDQGV IRU FRPSHQVDWLRn for the reproduction and

gone are the days of a player staying with one team his entire career, a la Cal

performance of musical compositions (in addition to the royalties they pay for the reproduction

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

and performance of sound recordings) make the on-demand streaming business model

owners are constantly looking for new revenue streams that will increase their

prohibitively expensive.135

bottom line. This paper will examine one of these methods- new stadium
B. Possible Solutions

construction. Owners, and politicians alike, promise the citizenry that these new
Solutions suggested for simplifying digital rights licensing range from eliminating

multi-million dollar facilities will have a huge economic impact on the city
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internet based transactions.136 This section examines the former Register of Copyright¶Vcall for

population that new jobs will be created and the aggregate income of the city will

Congress to create ³RQH-VWRS ULJKWV VKRSSLQJ´ YLD 0XVLF 5LJKWV 2UJDQL]DWLRQV ³MROs´) and

substantially increase.2 But can these promises be fulfilled? Do these newly

advocates for the creation of a central, searchable digital transmission rights database.
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Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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1. The Creation of ³One-Stop´ Digital Rights Licensing Organizations
The Copyright office and several public interest institutes have called for the creation of
organizations that would have the sole authority to provide the licenses necessary for downloads,
streams, and other digital transmissions.137 According to the Copyright Office, these MROs,
ZRXOGEHD³RQH-VWRSVKRSSLQJ´YHQXHIRURQ-demand song streaming services.138 MROs would
operate, in theory, much like the current PROs, but with an expanded role.

In their

The Economic Impact of New Stadiums and Arenas on
comprehensive study on modern digital rights licensing, the public interest institute, Public
Cities

Knowledge, has gone so far as to draft what the legislation might look like should Congress
consider authorizing the creation of such organizations.139
Although theoretically possible, it is unlikely the PROs, the HFA, and the other

Garrett Johnson

organizations that administer digital transmission rights will cede control of their respective
rights markets to allow the services they draw an increasing amount of revenue from to bypass
them. Moreover, in the time since the Copyright Office presented its MRO outline to Congress,
an ever-increasing number of start-up digital rights management organizations have infiltrated
the music industry.140 These agencies have capitalized on the complexity of the current digital
transmissions right licensing landscape by contracting with artist and songwriters to collect all of
the digital rights related royalties owed to them. Basically, these organizations operate by
contacting the PROs, the HFA, and other global collection organizations on behalf of
independent artists and songwriters, informing the organizations that those artists and
songwriters want the organizations to administer their digital transmission rights, collecting a
royalties checks from each of these organizations, and paying the royalties (minus a service
137

See Licensing Reform Statement, supra note 117.
Id.
See Public Knowledge Report, supra note 54, at 8-9, 21-27.
140
See e.g., TuneCore, The Music Bridge, GreenLight, and NaxosLicensing.
138
139
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charge) to the artists and songwriters. 141 These and similar organizations are also likely to resist
theEHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
creation of MROs.

increased, television contracts have soared to unprecedented levels and dozens of
2. A Central, Searchable Digital Transmissions Rights Database

new stadiums have been built. The advent of free agency has helped propel

On a micro-scale, one of the hurdles preventing streaming services from obtaining the

professional sports leagues into multi-billion dollar industries.1 When contracts

rights necessary to legally stream songs is the lack of a central distribution agency tasked with

expire, players are free to go to whatever team offers them the most money. Long
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This paper will examine one of these methods- new stadium

Short of creating a government mandated MRO, perhaps a less cumbersome way to

construction. Owners, and politicians alike, promise the citizenry that these new

simplify digital rights licensing might be to require all those who wish to have their music

multi-million dollar facilities will have a huge economic impact on the city

digitally transmitted to catalog their compositions in a single database. This database should be
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application describing its intended use of the license. There is also no time limit for the process and neither the
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David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
841-45.

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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centralized and searchable and include a listing indicating precisely where digital transmission
services can obtain each of the licenses required to stream a song.
While the HFA has attempted to FUHDWHDGDWDEDVHRIWKLVQDWXUHLWV³6RQJILOH´LVQHLWKHU
comprehensive nor entirely accurate.145 For example, Make You Feel My Love is listed in the
³6RQJILOH´and has an HFA assigned ³VRQJFRGH´ 146 Unfortunately, the scope of the rights
licensing related information the HFA provides is little more than a heading titled ³5HSUHVHQWHG

The Economic Impact of New Stadiums and Arenas on
Cities

E\+)$´ marked with DFDSLWDO³1.´147

A consolidated, independently maintained database that indicated who owned each of the

digital transmission rights, how to contact the rights holders, and possibly the rates and uses the
rights owners generally deem acceptable would make it significantly easier for on-demand

Garrett Johnson

services to stream songs.148 Given the recent developments in digital and audio recognition
software, a database of this nature might not be that far off. 149
V. ³Beyond Here Lies Nothing´± Conclusion
On-demand streaming might be the future of the music industry, but the complicated
digital transmission rights licensing landscape is making it difficult for these services to enter
and compete in the digital marketplace. A clarification of the rights necessary to stream a digital
audio file, preferably one that prevents rights holders from double dipping at royalties
negotiation tables could result in an increase in the number of on-demand services and, likewise,
145

See generally Songfile, THE HARRY FOX AGENCY (Feb. 26, 2010),
http://www.harryfox.com/songfile/termsofuse/publictermsofuse.do
See id.
147
Id. (the database includes the following disclaimer: The above information may not reflect all of the artists or
albums have [sic] recorded versions of this song).
148
Especially songs composed and recorded by new, independent artists and labels.
149
See e.g., SoundHound and Shazam (examples of companies that have recently made significant developments in
Sound 2 Sound (S2S) acoustic fingerprint recognition technology).
146
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an increase in legitimate digital music consumption. Hopefully, the licensing landscape is

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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before Billboard is forced to amend its current process to account for the next wave of
increased,
television
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would-be
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new stadiums have been built. The advent of free agency has helped propel
professional sports leagues into multi-billion dollar industries.1 When contracts
expire, players are free to go to whatever team offers them the most money. Long
gone are the days of a player staying with one team his entire career, a la Cal
Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
owners are constantly looking for new revenue streams that will increase their
bottom line. This paper will examine one of these methods- new stadium
construction. Owners, and politicians alike, promise the citizenry that these new
multi-million dollar facilities will have a huge economic impact on the city
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?

1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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THE UNCONSCIOUS EROSION OF COPYRIGHT LEGITIMACY BY
THE UNCONSCIOUS COPYING DOCTRINE
By: Kimberly Shane1
INTRODUCTION
"[O]ur unconscious existence is the real one and our conscious world [is] a kind of
illusion,
an apparent
reality Impact
constructed of
for New
a specific
purpose, like
a dream
which on
seems a
The
Economic
Stadiums
and
Arenas

Cities law has latched onto this illusionary state,
reality as long as we are in it."2 Modern copyright
creating the now accepted fiction that individuals are capable of originality, separate from the
influences and interactions of society, and then due exclusive rights over these ³original´
creations.

This fallacy has indirectly led to the establishment of the unconscious copying

Garrett Johnson

doctrine, a basis for which courts are holding artistic defendants liable for copyright infringement
when they have zero awareness that the so-called ³copying´ has occurred.3 An artist thinks he is
contributing to society and culture with new art, the very accomplishment the Copyright Act
incentivizes,4 merely to be sued later on and ordered to pay millions.
This Note argues that the unconscious copying doctrine is unfairly holding sporadic
artists liable for the subconscious workings of their mind, while disregarding the fact that all
artists are creating from those same unknown realms. By allowing the unconscious copying
doctrine as a basis for infringement, courts are eroding away at the legitimacy of copyright as a
1

Ms. Shane is currently a member of the State Bar of California and is a practicing intellectual property attorney in
San Francisco. She received her JD from the University of San Francisco School of Law in 2012 and her BA from
the University of Vermont in 2009. The author graduated from law school with an Intellectual Property &
Technology Law Certificate with Honors from the J. Thomas McCarthy Institute and was senior survey editor of the
Intellectual Property Law Bulletin and president of the USF Intellectual Property and Cyber Law Association.
2
C. G. JUNG, MEMORIES, DREAMS, REFLECTIONS, 324 (Aniela Jaffé ed., Richard & Clara Winston trans., Vintage
Books ed. 1989).
3
See Fred Fisher, Bright Tunes Music, and Three Boys Music, infra notes 21, 30-40, for examples.
4
U.S. CONSTDUW, ³7KH&RQJUHVVVKDOOKDYH3RZHU7RSURPRWHWKH3URJUHVVRI6FLHQFHDQGXVHIXO$UWV
by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and
'LVFRYHULHV´ 
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whole, punishing some individuals for doing the same exact acts as the rest of society. Some

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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have suggested reform of the doctrine to make it more in sync with copyright law.
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originality and creativity, and the purposes for which copyright protection is granted. Part II

expire, players are free to go to whatever team offers them the most money. Long

gives a summary of the establishment of the unconscious copying doctrine and provides

gone are the days of a player staying with one team his entire career, a la Cal

examples of when courts have relied on the doctrine for findings of infringement. Part III
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I. THE FOUNDATIONS OF COPYRIGHT LAW: THE ORIGINALITY REQUIREMENT & CREATIVITY

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
&RS\ULJKW SURWHFWLRQ LV RQO\ JUDQWHG WR ³RULJLQDO ZRUNV RI DXWKRUVKLS´ 5 This has been

population that new jobs will be created and the aggregate income of the city will

understood as requiring a2 work be an independent creation with some minimal degree of

substantially increase. But can these promises be fulfilled? Do these newly

creativity in order to be eligible to receive copyright.6 For over a century, courts have attempted

constructed stadiums and arenas really have a positive economic impact on the

to define what exactly constitutes an ³original´ work of art.

The bar for the creativity

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

requirement has been set quite low. In Alfred Bell & Co. v. Catalda Fine Arts, Inc., the Second

like politicians and lawmakers claim? And most importantly, how do cities

Circuit stated that the originality UHTXLUHPHQW DPRXQWHG WR ³OLWWOH PRUH WKDQ D SURKLELWLRQ RI

actually attain the land where stadiums are built?
DFWXDOFRS\LQJ1RPDWWHUKRZSRRUDUWLVWLFDOO\WKHµDXWKRU¶V¶DGGLWLRQLWLVHQRXJKLILWEHKLV

5

&RS\ULJKW$FW86& D    ³&RS\ULJKWSURWHFWLRQVXEVLVWVLQDFFRUGDQFHZLWKWKLVWLWOHLQRULJLQDO
works of authorship fixed in any tangible medium of expression>@´ 
1-2
1 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 2.01[B] (Matthew Bender rev. ed.)
David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2012).

6

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2
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RZQ´7 The United States Supreme Court addressed originality in Feist Publications, Inc. v.
Rural Telephone Service Co., concluding that a phone book is merely a compilation of facts and,
thus, is so devoid of originality that it is not deserving of copyright protection.8 Even with this
low threshold for creativity, the telephone book at issue failed to meet the standard.9 From these
cases, the boundaries of what constitutes original, and thus entitled to copyright protection, have
been loosely drawn.

The Economic Impact of New Stadiums and Arenas on 10
The two main purposes for granting copyright in America are incentivizing creativity
Cities

DQG UHZDUGLQJ DQ DXWKRU¶V ODERU11 Many argue that copyright protection is necessary to make

the creative process economically worthwhile. 12 However, the balance between awarding
copyright protection and maintaining a rich public domain, in which creative expression can

Garrett Johnson

flourish, is crucial.13 If too many protections are granted to copyright holders, the public domain
suffers, stifling rather than incentivizing creativity.14 The unconscious copying doctrine shows
how delicate this balance is and how blurred the line between the creative and copying has
gotten.

7

191 F.2d 99, 103 (2d Cir. 1951).
499 U.S. 340, 363-64 (1991).
Id. at 362.
10
In the 2003 Supreme Court case Elder v. Ashcroft, the Court specifically acknowledged that a major justification
for copyright is to incentivize creators to add to the public good and dissemination of knowledge. 537 U.S. 186, 212
Q ³>&@RS\ULJKWODZFHOHEUDWHVWKHSURILWPRWLYH>DQd] serves public ends by providing individuals with an
LQFHQWLYHWRSXUVXHSULYDWHRQHV´ But see Diane Leenheer Zimmerman, Copyright as Incentives: Did We Just
Imagine That?, 12 THEORETICAL INQUIRIES IN LAW 29 (2011).
11
In the first main copyright case in 1834, Wheaton v. Peters, the Supreme Court viewed the issue of copyright as
DQDXWKRU¶VULJKWWRHQMR\WKHEHQHILWVRIKLVFUHDWLYHODERU86 ³>(@YHU\PDQLVHQWLWOHGWRWKHIUXLWV
of his own labour . . . but he can enjoy them only . . . under the rules of property[.]´ see also EDWARD W. PLOMAN
& L. CLARK HAMILTON, COPYRIGHT: INTELLECTUAL PROPERTY IN THE INFORMATION AGE 16-17 (1980).
12
William M. Landes & Richard A. Posner, An Economic Analysis of Copyright Law, 18 J. LEGAL STUD. 325
(1989).
13
See Jessica Litman, The Public Domain, 39 EMORY L.J. 965, 1019 (1990).
14
Id.
8
9
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Over the last twenty years the sports industry has grown exponentially and
II. THE COURTS & A HISTORY OF UNCONSCIOUS INFRINGEMENT

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
Copyright infringement requires proof of two basic elements: 1) a valid copyright in the

increased, television contracts have soared to unprecedented levels and dozens of

material allegedly copied, and 2) actual copying, in a significant amount. 15 Courts have

new stadiums have been built. The advent of free agency has helped propel

recognized that copying can be shown in three ways: direct evidence; access to the infringed

professional sports leagues into multi-billion dollar industries.1 When contracts

work, plus substantial similarity in the works; or such a striking similarity between two works
16
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bottom line. This paper will examine one of these methods- new stadium

through access to the protected work.18 The courts have recognized the ³Inverse Ratio Rule´ for

construction. Owners, and politicians alike, promise the citizenry that these new

this method, finding that the more access a defendant had to a work, the lower degree of

multi-million dollar facilities will have a huge economic impact on the city

similarity required to prove infringement, and vice versa.19

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

The last and more rare way a plaintiff may prove infringement is a claim of striking

population that new jobs will be created and the aggregate income of the city will

similarity. This presupposes that two complex works are so similar that there is no other
2
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actually attain the land where stadiums are built?
15

See 4-13 NIMMER, supra note 6, at § 13.01.
Id. at § 13.02.
17 See NIMMER, supra note 6, at § 13.08 (listing three types of "innocent intent" where infringement liability may still
be found).
18
Id. at §13.03[D].
19
Id.
1
20
Id.David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
16

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2

56

University of Denver Sports and Entertainment Law Journal

cases, all involving musical compositions,21 and a smattering of other lesser recognized cases,
that extend the doctrine to other copyrightable materials.
A. THE ORIGIN OF THE UNCONSCIOUS COPYING DOCTRINE
Judge Learned Hand established the doctrine of unconscious copying in the 1924 case,
Fred Fisher, Inc. v. Dillingham.22 7KHKRQRUDEOHMXGJHVWDWHG³2QFHLWDSSHDUVWKDWDQRWKHUKDV
LQIDFWXVHGWKHFRS\ULJKWDVWKHVRXUFHRIKLVSURGXFWLRQKHKDVLQYDGHGWKHDXWKRU¶VULJKWV,WLV
The Economic Impact of New Stadiums and Arenas on
QR H[FXVH WKDW LQ VR GRLQJ KLV PHPRU\ KDVCities
SOD\HG KLP D WULFN´23 Fisher involved the songs

³'DUGDQHOOD´DQGWKHVXSSRVHGLQIULQJHU³.DOXD´ZKLFKZHUHKHOGWREHVXEVWDQWLDOO\VLPLODU
7KHFRXUWQRWHGWKDW³WKHFRPSRVHU>RI.DOXD@VZHDUVWKDWKHGLGQRWXVHWKHFRS\ULJKWHGVRQJLQ
any way, so far as he is conscious, but arrived at the accompaniment independently, as an

Garrett Johnson

appropriate foil or counterpoise . . . Whether he was unconsciously using the copyrighted
DFFRPSDQLPHQWZLWKZKLFKKHZDVLQIDFWIDPLOLDUKHGRHVQRWDQGFDQQRWVD\´24 Although the
court found that the plaintiff did not suffer any real injury due to the infringement, Fisher was
still victorious in his claim and awarded $250 (the minimum amount per the copyright statute, at
that time).25 %H\RQG WKH GDPDJHV WKH ODUJHU DIIHFW RI WKLV FDVH LV -XGJH +DQG¶V FUHDWLRQ RI D
brand new doctrine for copyright holders to bring claims.
The Seventh Circuit recognized the doctrine of unconscious copying two years later in
the case, Edwards & Deutsch Lithographing Co. v. Boorman,26 which involved the copyrighted
³+HLQ],QWHUHVWDQG'LVFRXQW7LPH7HOOHU´FDOHQGDU7KHFRXUWKHOG:

21 Fred Fisher, Inc. v. Dillingham, 298 F. 145 (S.D.N.Y. 1924); Bright Tunes Music Corp. v. Harrisongs Music, Ltd.,
420 F. Supp. 177 (S.D.N.Y. 1976); and Three Boys Music Corp. v. Bolton, 212 F.3d 477 (9th Cir. 2000).
22
298 F. 145 (S.D.N.Y. 1924).
23
Id. at 148.
24
Id. at 146.
25
Id.
26
15 F.2d 35 (7th Cir. 1926).
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It is not necessary . . . that [the defendants] consciously followed
>WKH@DSSHOODQW¶VZRUN[.] One may copy from memory . . . [since]
EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
[i]mpressions register in our memories[.] If the thing covered by a
FRS\ULJKWKDVEHFRPHIDPLOLDUWRWKHPLQG¶VH\HDQGRQHSURGXFHV
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professional sports leagues into multi-billion dollar industries.1 When contracts

access was evident.28 The defendants attempted to mitigate the damage their accessibility had on
29
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2

substantially increase. But can these promises be fulfilled? Do these newly

FRQVFLRXVPLQGGLGQRWUHPHPEHU´33 %DVHGRQWKHH[WHQVLYHVXFFHVVRI³+H¶V6R)LQH´RQWKH

constructed stadiums and arenas really have a positive economic impact on the

Billboard Charts,34 WKH FRXUW IRXQG WKDW +DUULVRQ VXUHO\ KDG KHDUG LW SULRU WR KLV ZULWLQJ ³0\

cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
27

Id.
at 37. attain the land where stadiums are built?
actually
Id.
Id.
30
Id.
31
420 F. Supp. 177 (S.D.N.Y. 1976).
32
Id. at 180.
33
Id.
34
Id.
1 at 179 (noting WKDW³+H¶V6R)LQH´ZDV1RRQWKHELOOERDUGFKDUWVIRUILYHZHHNVLQWKH86DQG1RRQ
David E.charts
Cardwell,
Sports
Facilities
& Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
the billboard
in England
in the
year 1963).
28
29

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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6ZHHW/RUG´35 The judge held that, under the law of FRS\ULJKWLQIULQJHPHQW³LVQROHVVVRHYHQ
WKRXJK VXEFRQVFLRXVO\ DFFRPSOLVKHG´ 36 The Second Circuit affirmed the Harrison case in
ABKCO Music, Inc. v. Harrisongs Music, Ltd.,37 fifteen years later, while the damages were still
being disputed. The court QRWHG LQ DIILUPLQJ WKH GHFLVLRQ WKDW ³ZKHUH WKH VLPLODULW\ ZDV VR
striking and where access was found, the remoteness of that access provide[ed] no basis for
UHYHUVDO´ 38 PHDQLQJ WKDW ³WKH PHUH ODSVH«RI WLPH EHWZHHQ WKH PRPHQW RI DFFHVV DQG WKH

The Economic Impact of New Stadiums and Arenas on
Cities

FUHDWLRQ´RI the infringing work did not preclude copying.39

In a more recent unconscious copying case, the Ninth Circuit affirmed copyright

infringement in the 1994 suit Three Boys Music Corp. v. Bolton.40 %ROWRQ¶V VRQJ ³/RYH LV D
:RQGHUIXO7KLQJ´ZDVFODLPHGWREHFRSLHGIURPWKH,VOH\%URWKHUV¶VRQJZLWKWKHVDPH

Garrett Johnson

name.41 7KH FRXUW QRWHG WKDW WKH ILQGLQJ RI %ROWRQ¶V LQIULQJHPHQW ³ZDV EDVHG RQ D WKHRU\ RI
ZLGHVSUHDG GLVVHPLQDWLRQ DQG VXEFRQVFLRXV FRS\LQJ´42 Bolton admitted to being a big Isley
Brothers fan and WRDFWXDOO\KDYHZRUULHGKHFRSLHGWKHVRQJIURP0DUYLQ*D\H¶V³6RPH.LQG
RI :RQGHUIXO´ ZKLOH ZULWLQJ KLV V KLW 43 7KH FRXUW IRXQG WKDW %ROWRQ¶V LQWXLWLRQ DERXW
having had copied the song was correct; he just had copied someone else. 44 In finding in favor
of the plaintiff, $5.4 million was awarded.45
There are other modern allegations of unconscious copying that were never decided by a
court of law. Renowned guitarist, Joe Satriani, filed suit against Chris Martin of the band

35

Id.
Id. at 181.
37
722 F.2d 988 (2d. Cir. 1983).
38
Id. at 998.
39
4-13 NIMMER, supra note 6, at § 13.02[A] (citing ABKCO, 722 F.2d at 997-98).
40
212 F.3d 477, 489 (9th Cir. 2000).
41
Id.
42
Id. at 483.
43
Id. at 484.
44
Id.
45
Id.
36
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Coldplay whose very succesVIXOVRQJ³9LYD/D9LGD´ZDVDOOHJHGO\FRSLHGIURP6DWULDQL¶V³,I,
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Townsend &and
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LLP.
48
Daniel Kreps, 6DWULDQL¶V³9LYD/D9LGD´&RS\ULJKW6XLW$JDLQVW&ROGSOD\'LVPLVVHG, ROLLING STONE, Sept. 16,
2005,
available
at http://www.rollingstone.com/music/news/satrianis-viva-la-vida-copyright-suit-against-coldplayactually
attain
the land where stadiums are built?
dismissed-20090916.
49
Dinitia Smith, Harvard Novelist Says Copying was Unintentional, N.Y. TIMES (Apr. 25, 2006), available at
www.nytimes.com/2006/04/25/books/25book.html.
50
Id.
51
RICHARD A. POSNER, THE LITTLE BOOK OF PLAGIARISM 3 (2007).
52
David Zhou, 6WXGHQW¶V1RYHO)DFHV3ODJLDULVPControversy, THE HARV. CRIMSON, Apr. 23, 2006, available at
http://www.thecrimson.com/article/2006/4/23/sophomores-new-book-contains-passages-strikingly.
1
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(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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III. OBJECTIONS TO THE UNCONSCIOUS COPYING DOCTRINE
The unconscious copying doctrine allows for a finding of copyright infringement even
when a defendant lacks the intent, knowledge, and awareness of committing such an action.54
The courts have treated unconscious copying the same way as conscious copying and, no matter
the intent, findings of infringement have led to hefty damages. 55

This all rests on the

foundational
copyright principle
that thereof
is such
a thing
as originality,
disregarding
the on
fact that
The Economic
Impact
New
Stadiums
and
Arenas

Cities
DOOKXPDQFUHDWLRQVWHPVIURPVRPHXQNQRZQQHXURORJLFDOSURFHVVHV³>&@RS\ULJKWODZLVEDVHG
on the charming notion that authors create something from nothing>@´56
,W LV ZHOOHVWDEOLVKHGWKDW³WKHSUHVHQW DSSURDFKWRXQFRQVFLRXVFRS\LQJLV DW RGGV ZLWK
SV\FKRORJLFDOUHDOLWLHV´57 Our subconscious mind works in ways we cannot fully understand; all

Garrett Johnson

human art is created through the influence from the outside world. Even in Fred Fisher from the
V -XGJH +DQG UHPDUNHG ³:KHWKHU >WKH GHIHQGDQW@ XQFRQVFLRXVO\ FRSLHG WKH ILJXUH KH
cannot say . . . Everything registers somewhere in our memories, and no one can tell what may
HYRNHLW´58 ³7KHLGHDWKDW VXEFRQVFLRXVFRS\LQJ RFFXUV UDUHO\ DQGRQO\ DW WKHPDUJLQ VSULQJV
IURPDIDQF\WHUP>HG@WKHµURPDQWLFPRGHORIDXWKRUVKLS¶´59 This legal and social acceptance
of a fallacy has led to a doctrine that erodes at the law it was created to protect.
A. INSPIRED ARTIST V. LIABLE INFRINGER: THE UNCERTAINTY OF UNCONSCIOUS
COPYING
Copyright law has no problem acknowledging that authors and artists get inspiration from
other works, but the line between inspiration and copying has become blurry with the
54

See, e.g., Bright Tunes Music Corp. v. Harrisongs Music, Ltd., 420 F. Supp. 177 (S.D.N.Y. 1976).
See, e.g., Three Boys Music Corp. v. Bolton, 212 F.3d 477, 482-83 (9th Cir. 2000).
Litman, supra note 13, at 966.
57
Christopher Brett Jaeger, ³'RHV7KDW6RXQG)DPLOLDU"´&UHDWRUV¶/LDELOLW\IRUUnconscious Copyright
Infringement, 61 VAND. L. REV. 1903, 1905 (2008).
58
Fred Fisher, Inc. v. Dillingham, 298 F. 147, 147 (S.D.N.Y. 1924).
59
Litman, supra note 13, at 1008.
55
56
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introduction of the unconscious copying doctrine, especially when involving music. James

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
Boyle
explores the inspiration-based music industry in his book The Public Domain: Enclosing
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would not.65 Alternatively, Boyle suggests a second possible reform of changing the current
copyright terms and expanding fair use rights.66 He acknowledges that neither of these solutions
would be easy to implement, but Boyle believes that to best promote creativity, as copyright law
aims, such measures need to be taken.67
B. ACADEMIC ACKNOWLEDGMENT OF THE FAULTS OF THE UNCONSCIOUS COPYING
DOCTRINE

The Economic Impact of New Stadiums and Arenas on
A number of legal academics have specifically reviewed the doctrine of unconscious
Cities

copying and suggested various types of reform. Robin Feldman, in the Hastings Science &
Technology Law Journal VXJJHVWHG WKDW UHIRUPDWLRQ FDQ EH LQVSLUHG E\ ³>F@RQQHFWLQJ [the]
thread throughout the various areas of Intellectual Property law [to] lead to more equitable and

Garrett Johnson

HIIHFWLYH GRFWULQDO FKRLFHV´ 68 Professor Feldman looked at examples from trade secret and
patent laws that acknowledge subconscious influence (such as general skills learned in prior
work not being trade secrets and the required disclosure of prior art with patent applications) in
MX[WDSRVLWLRQ WR FRS\ULJKW ODZ¶V OLDELOLW\ IRU LQIULQJHPHQW E\ DQ DUWLVW¶V VXEFRQVFLRXV 69
Professor Feldman concluded that chDQJHLVQHFHVVDU\WRFUHDWHDPRUH³HTXLWDEOHDQGHIIHFWLYH´
intellectual property system, best completed by balancing moral stance with understanding of
how the conscious and subconscious work.70
-HVVLFD/LWPDQ¶VDUWLFOHLQWKH Emory Law Journal about the public domain is read as a
recommendation that the unconscious copying doctrine be used as a potential defense to

65
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standard for infringement claims.78 Even if the courts decline to alter the unconscious copying
doctrine, Alden concludes that a change in awardable damages should occur by limiting awards
in unconscious copying cases to only minimum statutory damages. 79 Although it has been
DFNQRZOHGJHG WKDW ³>O@LDELOLW\ IRU XQFRQVFLRXV FRS\LQJ FUHDWHV DQ LQFRQVLVWHQF\ EHWZHHQ
copyright law in practice and its theoreWLFDO XQGHUSLQQLQJV´ 80 this Note argues that the
recommendation previously set forth would not completely fix the problem and the doctrine of

The Economic Impact of New Stadiums and Arenas on
Cities

unconscious copying is more than a mere legal inconsistency; it is an incompatible doctrine that
is depreciating copyright law and that needs to be discarded completely.

IV. THE ACCELERATING EROSION OF COPYRIGHT LEGITIMACY

Garrett Johnson

By allowing the idea of unconscious copying as a basis for copyright infringement, the
courts have created a potentially unstoppable erosion of copyright law. The founding purposes
of copyright protection are to incentivize creation and to award those whose labor has culturally
benefited society. 81 7KH $FW VWDWHV ³&RS\ULJKW SURWHFWLRQ VXEVLVWV    LQ RULJLQDO ZRUNV RI
DXWKRUVKLS´82 and the courts have interpreted this clause to require only a minimum degree of
creativity.83 When courts rely on the unconscious copying doctrine in claims of infringement,
the court is ultimately punishing some individuals for creating. Neurological science recognizes
that the human brain functions with a subconscious working in ways none of us can fully
explain. By using the unconscious copying doctrine as a basis for successful infringement
claims, the courts are actually punishing artists for creating, while illogically holding a defendant

78
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phenomenon of the eighteenth century.87 This shift in what constitutes an author or artist stifles
creativity, especially in the context of the unconscious copying doctrine, because it establishes a
false recognition of one person as the exclusive creator of a work, preventing and discouraging
others from fully being able to create. ³>(@YHU\QHZZRUNLVLQVRPHVHQVHEDVHGRQWKHZRUNV
WKDW SUHFHGHG LW´88 and modern copyright law needs to fully recognize this truth. Courts are
³DJJUHVVLYHO\DSSO\LQJ´WKLVLGHDORIDURPDQWLFDXWKRUYLHZLQJFRS\ULJKWKROGHUVDV³DOPLJKW\

The Economic Impact of New Stadiums and Arenas on
Cities

creators while denying the contributions of external sources and the rights and interests of the
JHQHUDOSXEOLF´89

Some may argue that copyright law is already established in a way to allow for the
freedoms of a public domain, thus not halting creativity. It is well established that facts, ideas,

Garrett Johnson

and methods are not copyrightable,90 so space exists in the public domain for creation to flourish,
along side copyright-lapsed works. Plus, fair use allows for de minimis copying,91 so artists are
already allegedly given the freedom to create from inspiration. However, the unconscious
copying doctrine relies on punishing the subconscious, causing artists to be in the position of not
knowing where they are creating from ± WKHSXEOLFGRPDLQRUSURWHFWHGZRUNV³7KHODZFDQQRW
GHWHUWUXO\XQFRQVFLRXVFRS\LQJEHFDXVHLWLVE\GHILQLWLRQXQNQRZQWRWKHFRS\LQJDXWKRU´92
With greater restrictions on creations and the slow deterioration of what is up for grabs while
creating, the ability for society to culturally expand is lessened and the purpose of the Copyright
$FWLVLQVXOWHG$OWKRXJK³&RQJUHVVDVVXUHVXVWKDWWKHPDQ\LQFUHDVHVLQ copyright protection

87
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In recent years, American courts have cited the unconscious copying doctrine in

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

awarding millions of dollars in damages against artists of creative works. 98 The courts have far
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$250 dollars to the infringed plaintiff.99 It has been noted that Judge Hand took into account the
innocence of the infringement in deciding to award only the minimum statutory requirement, and
that the later courts, in awarding substantially higher damages, are where the true problem with
the doctrine arise. 100 However, the suggestion of treating unconscious copying as innocent
infringement, with only minimum statutory damages allowed (as Alden suggests), or as a
potential mitigating defense (as Litman and Jaeger suggest), do not fully solve the injustice that

The Economic Impact of New Stadiums and Arenas on
Cities

the unconscious copying doctrine has produced.

A. THE PROBLEMS WITH UNCONSCIOUS COPYING AS A DEFENSE
In attempting to solve the issues of the unconscious copying doctrine, it has been
recommended to switch from use of theGarrett
doctrine Johnson
as a basis for finding infringement, to allowing
the doctrine as a defense from liability and extensive damages.101 Although this change would
make the doctrine more symmetrical with Copyright Law, it would not fully solve the problems
that arise with a court of law relying on an unprovable human subconscious. Allowing the
unconscious copying doctrine as a defense would merely switch the side in which the problem of
relying on unsustainable claims lies, which, ultimately, does not truly stop the damage to
FRS\ULJKW  $V 3URIHVVRU /LWPDQ VXFFLQFWO\ VWDWHG ³2ULJLQDOLW\ >DQG WKXV FUHDWLYLW\@ LV DQ
DSSDULWLRQ´DQGLWVKRXOGQRWEHXVHG as a basis for deciding a copyright case.102
On the positive, accepting unconscious copying as a defense would realign the doctrine
with the copyright law intention of incentivizing creation, rather than inhibiting it. The lone
artist would no longer have to worry that his subconscious has caused him to unknowingly create
the art from someone else and later face potential litigation.
99
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like politicians and lawmakers claim? And most importantly, how do cities

although similar to another, was made independently and without copying.104 This too would

actually render
attain the
where stadiums
are built?
ultimately
the land
unconscious
copying defense
as useless and unnecessary, since other
doctrines would be required for a decision in the case to be rendered.
103
104

1Drynan,

59 CPR (3d) 8.
David
Cardwell,
Sports
& Urban
Redevelopment,
ARQ. SPORTS
L.J.defense.
417
See
4-13 E.
NIMMER
, supra
note 6,Facilities
at § 13.01[B],
for more
explanation on 10
the M
independent
creation

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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B. RECOMMENDATIONS FOR PROTECTING COPYRIGHT¶S LEGITIMACY
In order to keep copyright protection from continuing to erode away while deterring
creativity, the unconscious copying doctrine should be completely discarded. Furthermore,
infringement claims should be limited to the direct copying of works, as originally established
with the Copyright Act of 1790. To best encourage creativity and the proliferation of the arts,
artistsThe
need toEconomic
be able to be inspired
by the
around
them and create
withouton
the fear
Impact
ofworld
New
Stadiums
andfreely,
Arenas

Cities
of their subconscious playing tricks on them
and huge lawsuits ensuing. The law deciding
infringement claims is based on a false belief in originality and creativity, causing the legitimacy
of copyright to weaken.
Professor R. Anthony Reese reviews the expansion of copyright protection over the past

Garrett Johnson

couple centuries in Innocent Infringement in U.S. Copyright Law: A History, printed in the
Columbia Journal of Law & the Arts.105 He notes that, in the past, the copyright law in America
³OLPLW>HG@WKHULVNRILQQRFHQWLQIULQJHPHQWHLWKHUE\SURYLGLQJPHFKDQLVPVWRPDNHLWHDV\WR
avoid unknowingly committing infringement or by simply limiting some acts of infringement to
situations where the defendant knew . . . KHUFRQGXFWZDVSURKLELWHG´106 The modern regime of
³XQPLWLJDWHG OLDELOLW\ IRU XQNQRZLQJ LQIULQJHPHQW´ LV D IDLUO\ UHFHQW VKLIW LQ WKH ODZ 107
Professor Reese explains that this was partially due to the much more limited scope of
copyrightable materials when the first copyright law was instituted in the United States in 1790,
which was based off the 1709 Statue of Anne of England.108 Naturally, with the expansion of the
scope of copyright came the expansion of potential infringement, even to the unconscious. Since

105

R. Anthony Reese, Innocent Infringement in U.S. Copyright Law: A History, 30 COLUM. J. L. & ARTS 133, 183
(2007).
Id.
107
Id. at 133.
108
Id. at 136.
106
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³>W@KH OHJDO FKDQJHV ZHUH PRVWO\ JUDGXDO DQG FXPXODWLYH >WKH\ ZHUH@ WKHUHIRUH QHYHU UHDOO\
109
EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
and the affects of the expansion were not fully released with
FRQVLGHUHGDVDFRKHUHQWZKROH´

increased,
television
each
subsequent
alteration.contracts have soared to unprecedented levels and dozens of
Copyright
of built.
1790 simply
PDGHLWLOOHJDOWR³SULQWUHSULQWSXEOLVKRULPSRUW´
new The
stadiums
haveAct
been
The advent
of free agency has helped propel
WKHFRS\ULJKWHGPDWHULDORIDQRWKHUDQGWRGRVR³NQRZLQJWKHVDPHWREHVRSULQWHG>HWF@´
professional sports leagues into multi-billion dollar industries.1 When contracts
without consent of the owner. 110 The expansion of derivative work rights, the variety of

expire, players are free to go to whatever team offers them the most money. Long

materials, and, of course, protection from unconscious copying, are all aspects of the law that

gone are the days of a player staying with one team his entire career, a la Cal

were not established until much later. The 1790 law much better balanced granting protection to

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

authors while leaving others completely free to create, so long as they were not directly copying

owners are constantly looking for new revenue streams that will increase their

and distributing a protected work. Reversion back to this limited copyright would better fulfill

bottom
line. This$FW¶V
paper
will examine
one WKH
of these
methodsnewDQG
stadium
WKH
 &RS\ULJKW
SXUSRVH
WR ³SURPRWH
3URJUHVV
RI 6FLHQFH
XVHIXO $UWV´ 111 by
construction.
Owners,
politicians
alike,
encouraging
a robust
public and
domain
and freedom
to promise
create. the citizenry that these new
As it is quite
unlikely
that will
Congress
up and
throw away
theon
many
provisions that
multi-million
dollar
facilities
have will
a huge
economic
impact
the city
now
make up modern copyright law, at the very least, the unconscious copying doctrine should
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
be abandoned. The courts have continued to cite the doctrine in an expansive manner, moving

population that new jobs will be created and the aggregate income of the city will

IURP -XGJH +DQG¶V  2LQ GDPDJHV IRU LQIULQJHPHQW WR WKH  PLOOLRQ LQ GDPDJHV LQ WKH

substantially increase. But can these promises be fulfilled? Do these newly

Three Boys Music case. The dramatic increase in punishment of an artist that unknowingly

constructed stadiums and arenas really have a positive economic impact on the

³FRSLHG´ZKLOHDWWHPSWLQJWRFRQWULEXWHWRWKe culture of society is extremely unjust. Continuing

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

to allow the courts to use the doctrine in this manner will only further the assault on creativity

like politicians and lawmakers claim? And most importantly, how do cities

and hurt the legitimacy of copyright protection. Along with the unconscious copying doctrine,

actually attain the land where stadiums are built?

109

Id. at 175.
Copyright Act of 1790 § 2, available at http://www.copyright.gov/history/1790act.pdf, (current version at 17
U.S.C.
§ 102).
1
111 David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
U.S. CONST. art. I, § 8, cl. 8.
110

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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copyright has gone from being a benefit incentive for authors and artists, to an intimidation tool
benefiting publishers and record companies.112
V. CONCLUSION
While the unconscious copyright doctrine may immediately protect a single copyrighted
work when applied in an infringement suit, it ultimately harms the greater whole of copyright

The Economic Impact of New Stadiums and Arenas on
Cities

SURWHFWLRQDVDOHJDOHQWLW\³:KHQLQGLYLGXDODXWKRUVFODLPWKDWWKH\DUHHQWLWOHGWRLQFHQWLYHV
that would impoverish the milieu in which other authors must also work, we must guard against
SURWHFWLQJDXWKRUVDWWKHH[SHQVHRIWKHHQWHUSULVHRIDXWKRUVKLS´113 The unconscious copying
doctrine punishes artists for doing the very action copyright law is meant to incentivize:

Garrett Johnson

creating. By holding defendants liable for the actions of their subconscious, the courts are
ignoring the fact that the plaintiffs created in the same way, drawing from our experiences,
influences, and social impressions, all in a way that even neuroscience has yet to understand.
The unconscious copying doctrine then unjustly enriches the plaintiffs who bring suits against
the innocent creators of like works, thus deterring artists from creating in the future, with fear
their artistic subconscious will lead them to lose millions.
Abandonment of the unconscious copying doctrine is the first step in halting the erosion
of copyright legitimacy that the modern expansion of copyright law has started.

To best

encourage the purpose and intent of copyright, a reinstatement of a strict actual copying standard
IRU LQIULQJHPHQW FODLPV VKRXOG EH FRQVLGHUHG ³>$@XWKRUV DQG FRS\ULJKWHG ZRUNV DUH VRFLDOO\
FRQVWUXFWHGDQGKLVWRULFDOO\FRQWLQJHQW´114 and the law is failing to recognize this reality. As the

112
BOYLE, supra note 60DW ³>:@KDWHYHU>FRS\@ULJKWVWKHUHZHUHPRYHGTXLFNO\DZD\IURPWhe actual creators
toward the agents, record companies, and distributors. 7KH\VWLOOGR´ 
113
Litman, supra note 13, at 969.
114
ZEMER, supra note 89, at 229.
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courts and Congress continue to expand copyright protection, the freedoms of creativity are

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
correlatively
hindered, and the law begins to erode away at its own foundation.

Holding

increased,accountable
television for
contracts
haveworkings
soared toofunprecedented
levels
dozens of
individuals
the inner
their subconscious
is and
detrimental
to the
authenticity
of copyright
law built.
and a realignment
law
with the
artistic creation
new stadiums
have been
The adventofofthe
free
agency
hasrealities
helpedofpropel
must
occur.
professional
sports leagues into multi-billion dollar industries.1 When contracts

expire, players are free to go to whatever team offers them the most money. Long
gone are the days of a player staying with one team his entire career, a la Cal
Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
owners are constantly looking for new revenue streams that will increase their
bottom line. This paper will examine one of these methods- new stadium
construction. Owners, and politicians alike, promise the citizenry that these new
multi-million dollar facilities will have a huge economic impact on the city
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?

1

David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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DEUTSCHER TENNIS BUND v. ATP TOUR, INC$³4UICK LOOK´AT A POST-AMERICAN
NEEDLE WORLD
By: Ryan Keeley1
ABSTRACT
In an effort to revitalize its popularity and increase competition with other sports and
entertainment events, the Association of Tennis 3URIHVVLRQDOV ³$73´

2

reorganized their

The Economic Impact of New Stadiums and Arenas on
in 2009.4 Known as the Brave New World Plan
professional tennis circuit, the ATP Tour,3 Cities

³%1: Plan´), the redesign was intended to attract a greater number of top-tier players to the
most prestigious tournaments.5

As a result of the reorganization, the German Tennis

Championships in Hamburg, Germany was downgraded from a Tier I to a Tier II tournament.6

Garrett Johnson

Professional tennis players earn ATP points by playing in ATP tournaments.7 These
SRLQWVGHWHUPLQHDSOD\HU¶VZRUOGUDQNLQJZKLFKLQWXUQ³JRYHUQVHQWU\LQWRDQGVHHGLQJLQWKH
Grand Slams as well as ATP top-tier tournaments ± the most important professional tennis
WRXUQDPHQWV´8

The BNW Plan reorganized the point system so the winner of a Tier I

tournament is awarded 1000 points, while a winner of a Tier II tournament only receives 500.9
The BNW Plan also requires the top 30 players from the ATP rankings to play in all nine Tier I
events but requires them to play in only four of the eleven Tier II events. 10

1

J.D. Candidate, University of Denver Sturm College of Law, Class of 2014.
The ATP is a non-profit member corporation consisting of 440 player members and 61 tournament-owner
members.
3
Deutscher Tennis Bund v. ATP Tour, Inc., 610 F.3d 820, 825 (3d Cir. 2010).
4
The BNW Plan was created in 2007 and became effective January 1, 2009. Brief of Appellants at 1, Deutscher
Tennis Bund v. ATP Tour, Inc., 610 F.3d 820 (3d Cir. 2010) (No. 08-4123), 2009 WL 2946689.
5
Deutscher, at 824.
6
Id.
7
Id. at 825.
8
Id.
9
Id.
10
The 2012 Official ATP Rulebook, 10 (2012), available at
http://www.atpworldtour.com/Corporate/Rulebook.aspx.
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Unhappy with its downgrade to a Tier II tournament, the Hamburg tournament owners

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
WKH
³)HGHUDWLRQV´ 11 sued ATP and certain of its officers alleging the BNW Plan violated
increased,
contracts
soared to unprecedented levels and dozens of
Sections
1 andtelevision
2 of the Sherman
Acthave
DQGWKDW$73¶VGLUHFWRUVEUHDFKHGILGXFLDU\GXWLHVRZHGWR
12
thenew
Federations.
The Section
1 claim
Plan washas
anhelped
unreasonable
stadiums have
been built.
Thealleged
adventtheofBNW
free agency
propelrestraint of

competition
in sports
which leagues
the Tierinto
I tournaments
shielded
from1 When
competing
with other
contracts
professional
multi-billionwere
dollar
industries.
tournaments.13 The Section 2 claim alleged the BNW Plan was an attempt to monopolize the

expire, players are free to go to whatever team offers them the most money. Long

PDUNHW RI SURIHVVLRQDO PHQ¶V WHQQLV SOD\HU¶V VHUYLFHV14 The Federations also claimed ATP

gone are the days of a player staying with one team his entire career, a la Cal

directors breached their fiduciary duties of due care, loyalty, and good faith owed to the

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

Federations.15

owners are constantly looking for new revenue streams that will increase their

Deutscher provides insight LQWR WKH ZD\ FRXUWV DSSO\ WKH 6XSUHPH &RXUW¶V GHFLVLRQ LQ

bottom Needle,
line. This
will
16 examine one of these methods- new stadium
American
Inc.paper
v. NFL.
In American Needle, the Supreme Court held that National
construction.
and politicians
alike, promise
the citizenry
that these
Football
League Owners,
³NFL´ teams
did not constitute
a single entity
for the purposes
ofnew
licensing
their
intellectual property
rights. will
Because
of the Sherman
prohibits
multi-million
dollar facilities
haveSection
a huge1economic
impactAct
on the
city collusive,
anticompetitive
behavior, an organization that is considered a single entity is incapable of
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
violating Section 1.17 While the Third Circuit Court of Appeals did not rule on the issue of

population that new jobs will be created and the aggregate income of the city will

whether the ATP constitutes
2 a single entity under antitrust law, its opinion elicits a common view

substantially increase. But can these promises be fulfilled? Do these newly

in antitrust circles: that the single entity defense for sports leagues is dead.

constructed stadiums and arenas really have a positive economic impact on the
This comment examines that proposition.

First, it looks at the various methods of

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

antitrust analysis and relevant prior cases.

Then, it analyzes HDFK FODLP DQG ERWK FRXUWV¶

like politicians and lawmakers claim? And most importantly, how do cities

respective decisions. Finally, it considers how this case may affect sports leagues in the future.

actually attain the land where stadiums are built?
11

The Hamburg tournament is owned by the Qatar and German Tennis Federations.
Deutsher, at 824.
Deutscher, at 827.
14
Id.
15
Id.
16
130
S. Ct. 2201 (2010).
1
17
David E. Corp.
Cardwell,
Sports Facilities
& Urban
Redevelopment,
10 MARQ
. SPORTS L.J.
Copperweld
v. Independence
Tube Corp.,
467 U.S.
752, 770-73 (1984);
See discussion
infra417
Part I.B.
12
13

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of2Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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I. BACKGROUND
A. Methods of Antitrust Analysis
The Supreme Court has established that the Sherman Act prohibits only those practices
WKDW³XQUHDVRQDEO\´UHVWUDLQWUDGH18 Section 1 of the Sherman Act broadly prohibits concerted
action that restrains the nation¶s domestic or foreign trade.19 Section 2 of the Sherman Act
makesThe
unlawful
three practices:
(1) monopolization;
(2) attempts
to monopolize;
and (3)
Economic
Impact
of New Stadiums
and
Arenas on

20
Cities
Because the Federations did not appeal the
combinations or conspiracies to monopolize.

Section 2 verdict, this comment will focus on the Section 1 claim.
U.S. courts have established three methods of analysis to examine practices that are
alleged to be in violation of Section 1. The first method concerns practices that are viewed as

Garrett Johnson

being so inherently anticompetitive that they are considered per se illegal.21 Examples of such
practices include horizontal price fixing (agreements between competitors to set prices),
horizontal market allocations (horizontal territorial, customer, output and other market restraints
between competitors), and horizontal group boycotts (agreements between two or more
competitors with shared market power or control over a scare resource or facility).22 For per se
violations it is unnecessary to perform any inquiry into actual market impact or possible

18

Standard Oil Co. of New Jersey v. U.S., 221 U.S. 1, 65 (1911); see also NYNEX Corp. v. Discon, Inc., 525 U.S.
128, 133 (1998) (³$VWKLV&RXUWKDVPDGHFOHDUWKH6KHUPDQ$FW VSURKLELWLRQRI µ>H@YHU\¶DJUHHPHQWLQµUHVWUDLQWRI
WUDGH¶6WDWDVDPHQGHG 15 U.S.C. § 1SURKLELWVRQO\DJUHHPHQWVWKDWXQUHDVRQDEO\UHVWUDLQWUDGH´ 
19
See, e.g., 1DW¶O6RFRI3URI¶O(QJLQHHUVY8686  ; Standard Oil Co. of New Jersey v.
U.S., 221 U.S. 1, 65 (1911).
20
See JOHN BORDEAU ET AL., 54 AM. JUR. 2D MONOPOLIES, RESTRAINTS OF TRADE, AND UNFAIR TRADE PRACTICES
§ 34 (2012).
21
See, e.g., U.S. v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940) (horizontal price-fixing).
22
WILLIAM HOLMES & MELISSA MANGIARACINA, ANTITRUST LAW HANDBOOK § 2:9 (2012).
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procompetitive justifications of the practice; assuming there is standing to assert a claim,23 one

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
need
only prove the practice occurred.24
increased,
television
contracts
havestandard
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of unprecedented
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25
RIWKH6KHUPDQ$FWLVWKH³UXOHRIUHDVRQ´
Ruleofoffree
reason
analysis
a general inquiry
new stadiums have been built. The advent
agency
has involves
helped propel

1
LQprofessional
WR ZKHWKHUsports
XQGHUleagues
³DOO WKH
WKH FKDOOHQJHG
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intoFLUFXPVWDQFHV´
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XQUHDVRQDEOH UHVWUDLQW RQ FRPSHWLWLRQ´26 Under rule of reason analysis, no single factor is

expire, players are free to go to whatever team offers them the most money. Long

determinative; the fact finder considers all circumstances of a case in determining whether a

gone are the days of a player staying with one team his entire career, a la Cal

practice results in an unreasonable restraint on competition. The plaintiff bears the burden of

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

demonstrating that a particular practice or agreement results in anticompetitive effects in the

owners are constantly looking for new revenue streams that will increase their

relevant product and geographic markets.27 Plaintiffs can demonstrate anticompetitive effects by

bottomanline.
Thisadverse
paper will
examine
these methodsstadium in output. 28
showing
actual
effect,
such asone
anofincrease
in price new
or reduction
construction.a potential
Owners,adverse
and politicians
alike, promise the citizenry that these new
Demonstrating
eIIHFWDVHYLGHQFHGE\GHIHQGDQW¶VPDUNHWSRZHUPD\VDWLVI\
29
thismulti-million
burden as well.
dollar
facilities will have a huge economic impact on the city

There is also an LQWHUPHGLDWHVWDQGDUGWHUPHG³TXLFNORRN´DQDO\VLV, which is essentially
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
an abbreviated version of the rule of reason. Quick look analysis is utilized when per se

population that new jobs will be created and the aggregate income of the city will

condemnation would be inappropriate,
but a full-scale market analysis is unnecessary because
2

substantially increase. But can these promises be fulfilled? Do these newly

the anticompetitive effects can be realized after only D³TXLFNORRN´$FRXUWPD\XWLOL]Hquick

constructed stadiums and arenas really have a positive economic impact on the

look analysis when the alleged anticompetitive effects are so obvious that ³an observer with even

cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities

23
See
id. at § 9:5-9
(2012)
that stadiums
a SHUVRQPXVWKDYHEHHQ³LQMXUHGLQKLVEXVLQHVVRUSURSHUW\´WRVXHIRU
actually
attain
the (explaining
land where
are built?
WUHEOHGDPDJHVRUKDYHVXIIHUHG³WKUHDWHQHGORVVRUGDPDJH´Ey a violation of the Sherman or Clayton Acts to seek
injunctive relief).
24
Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 884-86 (2007).
25
Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 49 (1977).
26
Id.
27
United States v. Brown Univ., 5 F.3d 658, 668 (3d Cir.1993).
28
Id.
1
29
Id.David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of4Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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a rudimentary understanding of economics could conclude that the arrangements in question
would have an anticompetLWLYHHIIHFWRQFXVWRPHUVDQGPDUNHWV´30
The Deutscher court emphasized that the method for determining which of the above
three standards to apply is not as clear-cut as their names may imply.31 It stated that these three
modes of analysis should be viewed as a part of a single inquiry that, depending on the
circumstances, involves varying presumptions.32

The Economic Impact of New Stadiums and Arenas on
Cities
B. Relevant Prior
Antitrust Cases
Deutscher was decided just one month after the Supreme Court decided American

Needle, Inc. v. NFL. Considered the most important case in sports law history,33 the plaintiff,
American Needle, Inc., FKDOOHQJHGWKH1)/¶VJUDQWRIDQH[FOXVLYHOLFHQVHDJUHHPHQWWR5HHERN

Garrett Johnson

to manufacture and sell NFL hats, alleging that such an action was a violation of Sections 1 and
2 of the Sherman Act.34 7KHTXHVWLRQEHIRUHWKH&RXUWZDVZKHWKHUWKH1)/ZDV ³FDSDEOHRI
HQJDJLQJLQDµFRQWUDFWFRPELQDWLRQ«RUFRQVSLUDF\¶DVGHILQHGE\§ 1 of the Sherman Act, 15
U.S.C. § 1, or «whether the alleged activity by the NFL respoQGHQWVµmust be viewed as that of
a single enterprise for purposes of § 1.¶´35 Justice Stevens stated:
The key is whether the DOOHJHG µFRQWUDFW FRPELQDWLRQ«, or
FRQVSLUDF\¶LVFRQFHUWHGDFWLRQ ± that is, whether it joins together
separate decisionmakers. The relevant inquiry, therefore, is
ZKHWKHU WKHUH LV D µFRQWUDFW FRPELQDWLRQ  RU FRQVSLUDF\¶
DPRQJVW µVHSDUDWH HFRQRPLF DFWRUV SXUVXLQJ VHSDUDWH HFRQRPLF
LQWHUHVWV¶36 VXFK WKDW WKH DJUHHPHQW µGHSULYHV WKH PDUNHWSODFH RI
independent centers of decisionmakinJ¶37 and therefore of
30

California Dental Ass'n v. F.T.C., 526 U.S. 756, 770 (1999).
Deutscher Tennis Bund v. ATP Tour, Inc., 610 F.3d 820, 830 (3d Cir. 2010).
Id.
33
McCann, Michael, Why American Needle-NFL Is Most Important Case in Sports History, SI.COM (January 12,
2010), http:// sportsillustrated.cnn.com/2010/writers/michael_ mccann/01/12/americanneedlev.nfl/index.html.
34
American Needle, Inc. v. NFL, 130 S. Ct. 2201, 2207 (2010).
35
Id. at 2208 (quoting Copperweld Corp. v. Independence Tube Corp., 467 U.S 752, 771 (1984)).
36
Id. at 2212 (quoting Copperweld, 467 U.S. 752, 769).
37
Id.
31
32
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38
µGLYHUVLW\ RI HQWUHSUHQHXULDO LQWHUHVWV¶
potential competition.39

and thus actual or

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH

American Needle relied heavily on Copperweld Corp. v. Independence Tube Corp.,40

increased, television contracts have soared to unprecedented levels and dozens of

where the Court held that a parent and its wholly owned subsidiar\³DUHLQFDSDEOHRIFRQVSLULQJ

new stadiums have been built. The advent of free agency has helped propel

ZLWKHDFKRWKHUIRUSXUSRVHVRIRIWKH6KHUPDQ$FW´41 The Copperweld Court explained:

professional sports leagues into multi-billion dollar industries.1 When contracts
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Utilizing NCAA v. Board of Regents,45 the
WHDPV¶LQGLYLGXDOO\RZQHGLQWHOOHFWXDOSURSHUW\´
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH

&RXUWVWDWHG³'HFLVLRQVE\1)/WHDPVWROLFHQVHWKHLUVHSDUDWHO\RZQHGWUDGHPDUNVFROOHFWLYHO\

population that new jobs will be created and the aggregate income of the city will

and to only one vendor are
2 decisions that deprive the marketplace of independent centers of

substantially increase. But can these promises be fulfilled? Do these newly

decision making, and therefore of actual or potential competitiRQ´46 The Court held that the

constructed stadiums and arenas really have a positive economic impact on the

NFL was not a single entity for purposes of licensing its intellectual property and thus was not

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

38

like politicians and lawmakers claim? And most importantly, how do cities

Id. (quoting Fraser v. Major League Soccer, L.L.C., 284 F.3d 47, 57 (C.A. 1 2002) (Boudin, C.J.)).
39
Id.
40 actually attain the land where stadiums are built?
467 U.S. 752 (1984).
41
Id. at 777.
42
American Needle, Inc. v. NFL, 130 S. Ct. 2201, 2211 (3d Cir. 2010) (quoting in part Copperweld, 467 U.S. 752,
at 769).
43
Id. at 2213.
44
Id. at 2216-17.
45
468
U.S. 85 (1984).
1
46
David
E. Cardwell,
Am.
Needle,
at 2213. Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of6Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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immune from antitrust scrutiny and should be subjected to the more flexible rule of reason
analysis on remand.47
In NCAA v. Board of Regents, another case Deutscher relied on, the Supreme Court held
it may be inappropriate to apply a per se rule in certain situations.48 The NCAA had an
established practice of limiting the total amount of televised intercollegiate football games and
the number of games that any school could televise so as to limit the adverse affects of televised

The Economic Impact of New Stadiums and Arenas on
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games on game attendance.49 While the CouUWKHOGWKDWWKH1&$$¶VWHOHYLVLRQSODQFRQVWLWXWHG
horizontal price fixing and output limitation in violation of the Sherman Act, they also held that
³>L@WZRXOGEHinappropriate to apply a per se rule in this case where it involves an industry in
which hRUL]RQWDOUHVWUDLQWVRQFRPSHWLWLRQDUHHVVHQWLDOLIWKHSURGXFWLVWREHDYDLODEOHDWDOO´50

Garrett Johnson

Since NCAA v. Board of Regents, courts generally rely on rule of reason analysis when
horizontal restraints are necessary for the existence of an industry.51
II. DISCUSSION
In Deutscher, the Federations sued ATP and certain of its officers and directors alleging
that the BNW Plan violated SectionV  DQG  RI WKH 6KHUPDQ $FW DQG WKDW $73¶V GLUHFWRUV
breached fiduciary duties owed to the Federations.52 The trial FRXUWJUDQWHG$73¶VPRWLRQ for
judgment as a matter of law, dismissing the personal liability claims against the directors. The
jury returned a verdict for ATP on the antitrust claims, finding the Federations failed to prove

47

Id. at 2217.
NCAA, 468 U.S. at 99.
Id. at 85.
50
Id. at 86.
51
Law v. NCAA, 134 F.3d 1010, 1019 (10th Cir.1998).
52
Deutscher Tennis Bund Bund v. ATP Tour, Inc., 610 F.3d 820, 824 (3d Cir. 2010).
48
49
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ATP entered into a contract, combination, or conspiracy with any separate entity under Section 1
of EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
the Sherman Act, and that they did not establish a relevant product market under Section 2.53
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analysis. The Federations also appealed the dismissal of the antitrust claims against the directors

expire, players are free to go to whatever team offers them the most money. Long

and the breach of duty of loyalty claim against director Charles Pasarell.54

gone are the days of a player staying with one team his entire career, a la Cal
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bottom line. This paper will examine one of these methods- new stadium

a favored class of tournaments in which top-player participation was mandatory, while

construction. Owners, and politicians alike, promise the citizenry that these new

pUHFOXGLQJRWKHUWRXUQDPHQWVIURPFRPSHWLQJIRUVXFKSOD\HUVHUYLFHV´ 55 The Section 2 claim

multi-million dollar facilities will have a huge economic impact on the city

DOOHJHGWKDWWKH%1:3ODQZDVDFRQVSLUDF\DQGDQDWWHPSWWRPRQRSROL]HWKHPDUNHWIRUPHQ¶V

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
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population that new jobs will be created and the aggregate income of the city will57
At trial, ATP argued it was a single entity and thus immune from antitrust scrutiny.
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like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
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Id.
Id.
Id. at 827.
56
Id.
57
Deutscher,
at 835.
1
58
Id.David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
54
55

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of8Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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attract top players. They claimed the BNW Plan was an agreement unreasonably restraining
trade in this market.59
The trial court, utilizing rule of reason analysis, found that the Federations did not prove
$73 ³HQWHUHG LQWR FRQWUDFW V  FRPELQDWLRQ V  RU FRQVSLUDF\ LHV  ZLWK DQ\ VHSDUDWH HQWLW\ RU
HQWLWLHV´60 On appeal, the Federations argued that the district court erred by instructing the jury
on rule of reason analysis and refusing to instruct on quick look analysis. 61 The Federations did
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not appeal the finding on the Section FODLPWKDWWKH)HGHUDWLRQVGLGQRWHVWDEOLVK³WKHH[LVWHQFH
RI DQ\ UHOHYDQW SURGXFW PDUNHW V  ZLWKLQ DQ\ JHRJUDSKLF PDUNHW V ´ 62 By not appealing the
Section 2 claim, the Federations were relying on their argument that quick look analysis was
proper because, under quick look, an analysis of the anticompetitive effects on the relevant
market is not required.

Garrett Johnson

:KLOH ³LQTXLULHV LQWR WKH VFRSH RI competition under § 1 and § 2 are not precisely the
VDPH´63 in this case the Federations relied on identical market definitions for both their Section
1 and Section 2 claims.64 Deutscher concluded that, because the Federations provided identical
market definitions in their proposed jury instructions for the Section 1 and Section 2 claims, the
MXU\¶VFRQFOXVLRQWKDWWKH)HGHUDWLRQVIDLOHGWRSURYHDUHOHYDQWPDUNHWXQGHU Section 2 should
apply to the Section 1 claim.65

59

Id.
Id. at 828.
Id.
62
Id.
63
Deutscher, at 828 (quoting Columbia Metal Culvert Co., Inc. v. Kaiser Aluminum & Chemical Corp., 579 F.2d 20
(3d Cir. 1978)).
64
Id.
65
Id. at 829.
60
61
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1. Quick Look vs. Rule of Reason

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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the Federations argued for quick look analysis. The Federations favored quick look analysis
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population that new jobs will be created and the aggregate income of the city will

DOO¶´70

substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas

like politicians and lawmakers claim? And most importantly, how do cities
Id.
United States v. Brown Univ., 5 F.3d 658, 669 (3d Cir. 1993) (quoting NCAA v. Board of Regents, 468 U.S. 85,
110actually
(1984)). attain the land where stadiums are built?
68
Deutscher Tennis Bund v. ATP Tour, Inc., 610 F.3d 820, 831 (3d Cir. 2010) (quoting NCAA, 468 U.S. at 104).
69
See also Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 23 (1979) (rejecting per se treatment
³ZKHUHWKHDJUHHPHQWRQSULFHLVQHFHVVDU\WRPDUNHWWKHSURGXFWDWDOO´ :RUOGZLGH%DVNHWEDOO 6SRUW7RXUV,QF
Y1&$$)G WK&LU  ³%HFDXVHWKHUHLVQRGRXEWWKDWKRUL]RQWDOUHVWUDLQWVDUHQHFHVVDU\WR
make the kind of leaguHFRPSHWLWLRQDWLVVXHDYDLODEOHWKHUXOHRIUHDVRQDSSOLHV´ /DZY1&$$)G
 WK&LU  ³>&@RXUWVFRQVLVWHQWO\KDYHDQDO\]HGFKDOOHQJHGFRQGXFWXQGHUWKHUXOHRIUHDVRQZKHQ
dealing
with an industry in which some horizontal restraints are necessary for the availability of a product[.]´ 
1
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(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of10Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
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As stated above, quick look analysis is only appropriate when the anticompetitive effects
on markets and consumers are obvious. 71 However, in order for the effects on a market to be
obvious, the existence of a relevant product and geographic market must be clear. The definition
of what constituted the relevant market for top-tier professional tennis players was one of the
most contested issues at trial ± ³VRPXFKVRWKDWDIWHUDOOWKHHYLGHQFHZDVSUHVHQWHG the district
FRXUW VDZ WKH ERXQGV RI WKH UHOHYDQW PDUNHW DV µDPELJXRXV¶´72 The court concluded that the
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³FRQWRXUVRIWKHPDUNHW´ZHUHQRWVXIILFLHQWO\REYLRXVVRDV³>W@RSHUPLWWKH court to ascertain
without the aid of extensive market analysis whether the challenged practice impairs
FRPSHWLWLRQ´73

Deutscher thus held that the jury was properly instructed to analyze the

restraints using the rule of reason.74

Garrett Johnson
2. Single Entity Status
In order to be in violation of Section 1 of the Sherman Act, a plaintiff must establish a
³FRQWUDFW FRPELQDWLRQ«RU FRQVSLUDF\´75 Accordingly, two entities must exist in order for
cooperation to exist. The court in Deutscher addressed the issue of whether ATP and its
members function as a single business entity and would thus be incapable of violating Section 1
of the Sherman Act. The court looked to Copperweld, where the Supreme Court set fourth that
³LQ FHUWDLQ FDVHV GLVWLQFW OHJDO HQWLWLHV DUH LQFDSDEOH RI FRQFHUWHG DFWLRQ IRU WKH SXUSRVHV RI
Section  DQG PXVW EH YLHZHG DV D VLQJOH HQWLW\´ 76 While Copperweld did not establish a

71

Id. at 832.
Id.
Id. (quoting Worldwide Basketball & Sport Tours, Inc. v. NCAA, 388 F.3d 955, 961 (6th Cir. 2004)).
74
Id. at 833.
75
Id. at 834.
76
Id.
72
73
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steadfast rule outside of the parent-subsidiary relationship, it estaEOLVKHG ³VXEVWDQFH QRW IRUP
77
EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
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While the court was unable to rule on the issue, it did suggest that the BNW Plan might have

expire, players are free to go to whatever team offers them the most money. Long

deprived the marketplace of potential competition.79
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bottom line. This paper will examine one of these methods- new stadium

$73¶VPRWLRQ for judgment as a matter of law on these claims. The Federations appealed the
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judgment only in relation to the claim of breach of duty of loyalty by Director Charles

multi-million dollar facilities will have a huge economic impact on the city
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Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 773 n.21 (1984).
Deutscher Tennis Bund, 610 F.3d at 828.
Id. at 837.
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Id. at 838.
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Id.
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Id.
1 (Indian Wells is a Tier I ATP tournament in Indian Wells, California. It is now called the BNP Paribas Open.).
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(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
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LQWHUHVWVRIWKHFRPSDQ\´84 In this way, the business judgment rule insulates corporate decision
makers from liability, assuming they acted in good faith and without a corrupt motive.85
In order to prevail on their breach of fiduciary duty claim, the Federations would have
had to rebut the business judgment rule presumpWLRQE\HVWDEOLVKLQJ³WKDWWKHboard was either
interested in the outcome of the transaction or lacked the independence to consider objectively
ZKHWKHUWKHWUDQVDFWLRQZDVLQWKHEHVWLQWHUHVWRILWVFRPSDQ\DQGDOORILWVVKDUHKROGHUV´86 The
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Third Circuit DIILUPHGWKHWULDOFRXUW¶VGHFLVLRQin Deutscher that the Federations failed to do so,
stating, ³3DUDVHOOZDVQRWPDWHULDOO\VHOI-interested because he did not stand to obtain any unique
EHQHILWVIURPWKH%1:3ODQ´87 In order to bypass the protections of the business judgment rule,
DPDWHULDOEHQHILWPXVWEHDOOHJHGWKDWZDVVLJQLILFDQWHQRXJK³WRKDYHPDGHLWLPSUREDEOHWKDW

Garrett Johnson

WKHGLUHFWRUFRXOGSHUIRUPKHUILGXFLDU\GXWLHVWRWKH«VKDUHKROGHUVZLWKRXWEHLQJLQIOXHQFHG
by her overriding persRQDO LQWHUHVW´88 The Deutscher court GHWHUPLQHG 3DVDUHOO¶V LQWHUHVW ZDV
not material because he was not in a position to benefit differently than others affected by the
reorganization.89

Particularly, the Indian Wells tournament was already one of the most

financially successful tournaments before the BNW Plan was adopted.90 The court determined
WKDW ³WKH DOOHJHG EHQHILW ZDV QRW µVLJQLILFDQW HQRXJK LQ WKH FRQWH[W RI WKH GLUHFWRU¶V HFRQRPLF

84

Id.
See WILLIAM MEADE FLETCHER, FLETCHER CYCLOPEDIA OF THE LAW OF CORPORATIONS § 1036 (2012),
available at Westlaw 3A Fletcher Cyc. Corp. § 1036.
86
Deutscher Tennis Bund, 610 F.3d at 838 (quoting Orman v. Cullman, 794 A.2d 5, 22 (Del. Ch. 2002)).
87
Id. See, e.g., Aronson v. Lewis, 573 A.2d 805, 812 (Del. 1984) ³7KH'HODZDUH6XSUHPH&RXUWKDVGHILQHG
µLQWHUHVW¶WRµPHDQ>@WKDWGLUHFWRUVFDQQHLWKHUDSSHDURQ both sides of a transaction nor expect to derive any
personal benefit from it in the sense of self-dealing, as opposed to a benefit which devolves upon the corporation or
DOOVWRFNKROGHUVJHQHUDOO\´).
88
Deutscher, at 840 (quoting In re Gen. Motors Class +6¶KROGHUV/LWLJ$G 'HO&K 
89
Id.
90
Id. at 838.
85
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NFL, 34 F.3d 1091, 1099 (1st Cir. 1994) (refusing to hold as a matter of law that the NFL is a single entity under
Copperweld); Seabury Mgmt., Inc. v. PGA of Am., Inc., 878 F. Supp. 771, 778 (D. Md. 1994) (holding that the
PGA could not conspire with its regional sections as a matter of law DII¶GLQUHOHYDQWSDUW)3d 322 (4th Cir.
1995);
Fraser v. Major League Soccer, L.L.C., 284 F.3d 47 (1st Cir. 2002) (holding that MLS was a single entity
1
David
E. Cardwell,
due to
its unique
structure).Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417

92

(2000).
Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of14Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).
2

88

University of Denver Sports and Entertainment Law Journal

$SSHDOV¶ opinion in Chicago Professional Sports Limited v. NBA93 (commonly referred to as
³Bulls II´   ,Q WKDW FDVH WKH Fourt stated that whether the National Basketball Association
³1%$´ ³LVPRUHOLNHDVLQJOH ILUP«RUDMRLQWYHQWXUH«LVDWRXJKTXHVWLRQ´EHFDXVH³LWKDV
FKDUDFWHULVWLFVRIERWK´94 The Bulls II court noted that depending on the perspective, the NBA
may look more or less like a single entity. 95 The court made an important point that was adopted
by the Supreme Court in American Needle, namely that ³>V@ports are sufficiently diverse that it is

The Economic Impact of New Stadiums and Arenas on
Cities

essential to investigate their organization and ask Copperweld¶VIXQFWLRQDOTXHVWLRQRQHOHDJXHDW
a time ± and perhaps one facet of a league at a time[.]´96 This was precisely how the Supreme
Court approached the licensing of intellectual property in American Needle.
In the Deutscher FRXUW¶V analysis of the single entity status issue, it mirrored the main

Garrett Johnson

issues touched upon in American Needle as reasons why the NFL should not be considered a
single entity for purposes of the licensing of their intellectual property. Just as the Court in
American Needle examined whether the NFL was a single entity within a limited context, an
analysis of the ATP, or any sports league, would likely be undertaken in a similar manner. As
the Supreme Court noted in NCAA v. Board of Regents, a certain amount of cooperation is
W\SLFDOO\ QHFHVVDU\ LQ D VSRUWV OHDJXH LQ RUGHU WR SUHVHUYH ³WKH W\SH RI FRPSHWLWLRQ WKDW >WKH
league] DQGLWVPHPEHULQVWLWXWLRQVVHHNWRPDUNHW´97 However, as that court concluded, if that
cooperation extends to SUHYHQWLQJ ³PHPEHU LQVWLWXWLRQV IURP FRPSHWLQJ DJDLQVW HDFK RWKHU «
[they] have created a horizontal restraint ± an agreement among competitors on the way in which
WKH\ZLOOFRPSHWHZLWKRQHDQRWKHU´98 While some horizontal restraints are necessary in sports

93

95 F.3d 593 (7th Cir. 1996).
Id. at 599.
Id.
96
Id. at 600.
97
NCAA, 468 U.S. at 117.
98
Id. at 99.
94
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leagues, an output limiting horizontal restraint that limits the availability of a product to
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While Deutscher did not rule on whether the ATP and its members should be considered

expire, players are free to go to whatever team offers them the most money. Long

a single entity, it provided a glimpse of how they would apply American Needle if given the

gone are the days of a player staying with one team his entire career, a la Cal

chance. After citiQJWRWKH6XSUHPH&RXUW¶VUXOLQJLQAmerican Needle that NFL teams compete

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

in the market for intellectual property, the Deutscher court stated, ³[T]he agreement among the

owners are constantly looking for new revenue streams that will increase their

$73¶VWRXUQDPHQWPHPEHUVLQWKH%UDYH1HZ:RUOG3ODQPLJKWKDYHGHSULYHGWKHPDUNHWSOace

line.
This paper
101 will examine one of these methods- new stadium
Referencing Brown v. Pro Football, Inc.,102 the court noted,
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SRWHQWLDO
FRPSHWLWLRQ´
construction. Owners, and politicians alike, promise the citizenry that these new
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players
would appear to be an unreasonable restraint of trade. Because top-WLHU PHQ¶V
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
professional tennis players only play in around nineteen to twenty-two tournaments on average

population that new jobs will be created and the aggregate income of the city will

per year,104 an agreement 2mandating top players to play in the nine annual Tier I tournaments

substantially increase. But can these promises be fulfilled? Do these newly

GHFUHDVHV RWKHU WRXUQDPHQWV¶ DELOLW\ WR ODQG WRS-tier players, and thus compete with Tier I

constructed stadiums and arenas really have a positive economic impact on the

tournaments for fans, sponsorships and advertising. Furthermore, just like each team in the NFL,

cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
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the individual member tournaments of the ATP Tour can be seen as a ³VXEVWDQWLDOLQGHSHQGHQWO\
owned, and independently managed business.´105
7KH FRXUW FRQWLQXHG E\ VWDWLQJ ³7KH UHFRUG LQ WKLV FDVH LQGLFDWHV WKDW WKH LQGLYLGXDO
tennis tournaments traditionally compete for player talent.

An agreement restricting this

competition should not necessarily be immune from § 1 scrutiny merely because the tournaments
cooperate in various aspeFWVRISURGXFLQJWKH$737RXU´106 This statement directly contradicts

The Economic Impact of New Stadiums and Arenas on
Cities

$73¶V argument that the tournaments actually cooperate and thus should be considered a single
entity under antitrust law. That said, just because a league or an aspect of it is not considered a
single entity does not mean that collusion within the league necessarily constitutes an
unreasonable restraint of trade.

Garrett Johnson

While Deutscher does not add any revolutionary insight into American Needle analysis, it
provides a glimpse into how courts may apply American Needle when considering whether a
league constitutes a single entity. In this way, Deutscher offers a distinction of the Supreme
&RXUW¶VGHILQLWLRQRIWKHLQWHUIDFHEHWZHHQCopperweld and American Needle through which the
lower courts may be guided. By embracing the idea that ³>W@he necessity for cooperation does
QRW µWUDQVIRUP> @ FRQFHUWHG DFWLRQ LQWR LQGHSHQGHQW DFWLRQ´107 Deutscher encourages the
examination of an entity within a limited scope. Focusing on the competition that is necessary
within a league, and not just the necessary cooperation, Deutscher highlights the shift in focus
from Copperweld to American Needle. In future litigation, if sports leagues are less likely to be
awarded single entity status and are therefore no longer immune to antitrust scrutiny under
Section 1 of the Sherman Act, they will be subjected to rule of reason analysis. As the Court

105
Am. Needle, at 2212; Brief of Appellants at 1, Deutscher Tennis Bund v. ATP Tour, Inc., 610 F.3d 820 (3d Cir.
2010) (No. 08-4123), 2009 WL 2946689.
106
Id. at 837.
107
Deutscher, at 837 (quoting Am. Needle, at 2214).
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stated in American Needle,108 many agreements of this type are likely to survive a rule of reason
109
EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH
Leagues will simply have to argue that the procompetitive benefits of their
analysis.

increased,
television
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have soared effects.
to unprecedented levels and dozens of
questioned
practice
outweigh
any anticompetitive
new stadiums have been built. The advent of free agency has helped propel
professional sports leagues into multi-billion dollar industries.1 When contracts
expire, players are free to go to whatever team offers them the most money. Long
gone are the days of a player staying with one team his entire career, a la Cal
Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
owners are constantly looking for new revenue streams that will increase their
bottom line. This paper will examine one of these methods- new stadium
construction. Owners, and politicians alike, promise the citizenry that these new
multi-million dollar facilities will have a huge economic impact on the city
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
population that new jobs will be created and the aggregate income of the city will
substantially increase.2 But can these promises be fulfilled? Do these newly
constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
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