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TRYING HIS LUCK AT PUCK: EXAMINING THE MLBPA’S HISTORY TO
DETERMINE DON FEHR’S MOTIVATION FOR AGREEING TO LEAD THE NHLPA
AND PREDICTING HOW HE WILL FARE
By: Jordan I. Kobritz and Jeffrey F. Levine1

On June 22, 2009, after twenty-six years at the helm of what has been described as the
world’s most powerful union for athletes,2 seminal leader Donald Fehr announced his resignation
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as the Executive Director of the Major League
Baseball Players Association (the “MLBPA”).3
Cities
During Fehr’s time with the MLBPA, he earned both admiration and resentment for his views
and actions on baseball’s labor relations. Fehr’s tenure as the MLBPA’s head decision-maker
was filled with conflict and constant labor strife; thus, it was unsurprising that Fehr explained his
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decision to resign by simply quipping that he desired to “take it easy.”4 With a severance
package of $11 million, he certainly could have chosen to enjoy his retirement and stay out of the
sports labor relations limelight.5 However, Fehr’s retirement was short lived.
Instead of enjoying retirement, Fehr found a new labor relations challenge, this one in
professional hockey. Within months, Fehr was asked to assist the rudderless National Hockey
League Players Association (the “NHLPA”) in revamping its constitution and finding a new
Executive Director.6 The NHLPA, a union with a long history of leadership mistrust and
membership infighting, desperately needed Fehr’s experience, steady hand, and guidance.
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Over the last twenty years the sports industry has grown exponentially and

Fehr’s work with the hockey players was well received, which was confirmed when the
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NHLPA’s own search committee recommended that he be elected as the next union leader.7
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leads arguably the weakest union in professional sports.10 The NHLPA’s traditional weaknesses
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Executive Director of the NHLPA are (1) to change the union’s culture of corruption and

constructed stadiums and arenas really have a positive economic impact on the

infighting, (2) educate the membership on the fundamentals of collective bargaining, and (3)

cities? Do new stadiums really help revitalize and rejuvenate downtown areas
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prepare the players for a critical round of negotiations with the NHL.14 Needless to say, Fehr has
significant challenges before him, some that will be radically different from those he encountered
in his prior position with the MLBPA.
For someone who wished to “take it easy” and stay out of the grind of labor relations in
sports, Fehr’s involvement with the NHLPA seems odd, considering he is undertaking a
significant challenge in the twilight of his professional career. However, to understand his

The Economic Impact of New Stadiums and Arenas on
Cities

motivation for taking the position, one must delve into the MLBPA’s history, paying careful
attention to the years that Miller and Fehr spent at the helm of baseball’s union.

Fehr’s

leadership and experiences with the MLBPA are vastly different from what he will likely
experience as NHLPA Executive Director, which may be one of the reasons why he chose to
lead the NHLPA at such a pivotal time.

Garrett Johnson

This article analyzes Fehr’s motivation for becoming the NHLPA Executive Director by
examining the history of labor relations between Major League Baseball (“MLB”) and the
MLBPA. Part I provides a history of unionism in the MLB and discusses the rights and benefits
enjoyed by baseball players, most directly as a result of Miller’s and Fehr’s astute leadership.
The section also briefly recounts Fehr’s involvement with the NHLPA and eventual election as
Executive Director. Part II speculates on Fehr’s motivation for accepting his new position with
the NHLPA, which may be linked to his experiences with the MLBPA. Part III discusses Fehr’s
expected approach and style as the leader of the NHLPA. The authors will also point out how
they believe Fehr’s experiences with the MLBPA will influence his strategy as he engages NHL
owners in forging a new CBA.15 Part IV provides a brief conclusion.

14
Announcement on NHLPA, Fehr Expected Soon, THE SPORTING NEWS (Dec. 20, 2010),
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Over the last twenty years the sports industry has grown exponentially and
PART I: HISTORY OF UNIONISM IN MAJOR LEAGUE BASEBALL
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owners.17 Those attempts were not met with any long term – or, in some cases, even short term –
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success. However, players attempted to organize in response to what they viewed as grim
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Initially, only five players per team were included on the reserve list.22

Players
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cities? Do new stadiums really help revitalize and rejuvenate downtown areas

ownership as valuable members of the team.

In addition to being paid more than their

like politicians and lawmakers claim? And most importantly, how do cities

teammates, the designation symbolized job security. Players on the list were likely to be brought

actually attain the land where stadiums are built?
16

MLBPA History, supra note 11.
Id.
Id.
19
Reserve Clause – BR Bullpen, BASEBALLREFERENCE.COM, http://www.baseball-reference.com/bullpen/Reserve_clause (last
visited Oct. 6, 2011) [hereinafter BASEBALL REFERENCE].
20
Id.
1
21
Id.David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
22
(2000).
Id.
17
18

2

Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).

6

University of Denver Sports and Entertainment Law Journal

back for the following season. However, players soon realized that if they were on the reserve
list, they lost their leverage to negotiate with other teams. As a result, player salaries were soon
reduced, which was the goal of club owners when they first instituted reserve lists.23
In 1883, the NL and its two main rivals, the American Association and the Northwestern
League, entered into the “Triparte Agreement,” later renamed the “National Agreement.”24 In
addition to imposing a salary cap of $2,000 per player per season, the National Agreement

The Economic Impact of New Stadiums and Arenas on
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expanded the reserve list to include every player on every team.25 The reserve clause, as it later
became known, was first included in individual player contracts in 1887.26
Although simple in language, the reserve clause was highly restrictive in practice. It
stated that a player was bound to his team for the period of his contract – usually limited to one

Garrett Johnson

year – and for one additional year thereafter.27 In practice, a renewed contract also contained the
reserve clause. In effect, teams had the power to renew contracts indefinitely, which effectively
bound a player to one team for his entire career, or until he was traded or released by the team. 28
Players organized opposition to the reserve clause, beginning in 1885.29

A. National Brotherhood of Professional Base Ball Players – 1885
John Montgomery Ward, a star player in the NL (and also a lawyer), along with eight
teammates, formed the first recorded union in professional sports.30 Founded in 1885, this
organization was dubbed the National Brotherhood of Professional Base Ball Players (the
23

Id.
The Commissionership: A Historical Perspective, MLB.COM,
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25
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visited Oct. 6, 2011).
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“Brotherhood”).31 The primary goals of the players were to eliminate the reserve list and to
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NL, formed the Players League (the “PL”) prior to the 1890 season.35 A number of NL players
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to a paltry maximum of $2,500 for the most coveted players.41 A year after the association was
formed, the Western League, which would later become the American League (the “AL”),
declared itself a major league and immediately began competing with the NL for players.42 For
the next two years, competition over players increased salaries, which was a boon to the players,
although the reserve clause remained intact.43 In 1903, the NL and AL agreed to merge and
recognize one another’s rosters, along with the reserve clause.44

The lack of competition

The Economic Impact of New Stadiums and Arenas on
amongst leagues normalized salaries and the Players Protective Association soon faded from
Cities
existence.45

C. Fraternity of Professional Baseball Players of America – 1912

Garrett Johnson

The next attempt at unionization was the Fraternity of Professional Baseball Players of
America (the “Fraternity”).46 The organization was the brainchild of David Fultz, an AllAmerican football and baseball player at Brown University, who later played eight seasons as a
professional baseball player in both the NL and AL.47 In 1910, several players approached Fultz,
now a Wall Street lawyer, and complained of ill treatment from the owners.48 Even though
average salaries had risen to $3,000, Fultz decided to form the Fraternity in 1912.49 Along with
increased salaries, Fultz sought better working conditions for the players.50

41

Those goals
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resonated with the players, and by 1914, the Fraternity totaled over 1,100 members;51 however,
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by the Fraternity.55 Among the demands accepted by the owners were basic items such as

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

paying for players’ uniforms and reimbursing travel expenses to Spring Training.56
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constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
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D. National Baseball Players Association of the United States – 1922
In 1922, Milwaukee attorney, Ray Cannon, attempted to form a baseball union.59
Cannon had gained notoriety for representing several players involved in the 1919 Black Sox
scandal.60 He represented Happy Felsch, who sued Charles Comiskey and the Chicago White
Sox for back pay and World Series money and damages, and later represented Buck Weaver,
Swede Risberg, and “Shoeless” Joe Jackson.61 It is likely that Cannon’s association with the

The Economic Impact of New Stadiums and Arenas on
Cities

Black Sox players inhibited his efforts to form a union.

Cannon’s goal was to allow the players to share in the governance of the game, but there
was little enthusiasm for his efforts – among players and owners alike – and the association
collapsed almost before it got off the ground.62

Garrett Johnson

E. American Baseball Guild – 1946
In 1946, Robert Murphy, a Boston labor lawyer, held talks with a number of MLB
players, where his efforts resulted in the creation of the American Baseball Guild (the “Guild”).63
At the urging of the owners, the players elected not to form a union, and instead formed a
committee of player representatives who bargained directly with the owners.64 The players’
main purpose in forming the Guild was to negotiate a number of clauses in the standard player’s
contract, including a minimum salary of $7,500.65 Up to that point, owners had dictated the
terms of the contract with no input whatsoever from the players.

59
Brian McKenna, Raymond Cannon, Union Leader, BASEBALL HISTORY BLOG.COM (May 25, 2010),
http://baseballhistoryblog.com/567/ray-cannon-union-leader/.
60
Id.
61
Id.
62
Id.
63
Sport: Baseball in Union Suits, TIME MAGAZINE (June 3, 1946),
http://www.time.com/time/magazine/article/0,9171,797840,00.html.
64
Id.
65
Id.
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Not surprisingly, the players made little headway with the owners and the Guild only
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represent them, and after initially refusing to meet with him, the owners did accede to several
player requests, those primarily concerned with out-of-pocket expenses.74

MAJOR LEAGUE BASEBALL PLAYERS ASSOCIATION (MLBPA)
A. The Early Years – 1954-1966
The origination of today’s MLBPA was formed in 1954 by vote of player representatives

The Economic Impact of New Stadiums and Arenas on
from each of the sixteen Major League clubs.75 Bob Feller was the first leader of the MLBPA,
Cities
assuming the title of President; he served in that capacity until 1959.76

The players insisted their organization was not, nor would it ever be, a “union.”77 Players
were so intent on maintaining good relations with their employers that they kept Lewis, who was

Garrett Johnson

still representing them, in the background for fear of riling up the owners.78 Lewis captured
some gains during his tenure as MLBPA Counsel, including a commitment by the owners in
1954 to revise the pension plan.79 Beginning in 1957, contributions from the World Series and
All-Star Game would increase.80 In 1958, Lewis negotiated an increase of the minimum salary
from $6,000 to $7,000.81
However, the MLBPA’s lack of tangible progress led to a change in leadership. In 1959,
the players fired Lewis and hired Judge Robert Cannon, a Wisconsin Circuit Court Judge, as
their legal advisor.82 He assisted the players in negotiating a five-year extension – the third – to
the pension plan, which took effect in 1962.83 Prior to the extension’s expiration in 1967, some
74
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players were concerned that their pension plan, which was being funded by television revenues
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Players Association, one of the many unsuccessful attempts to organize professional baseball

gone are the days of a player staying with one team his entire career, a la Cal

players, as discussed above.87 Cannon was offered the position of Executive Director in spite of,

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

or perhaps because of, his well-known friendship with the owners.88 Cannon even harbored the

owners are constantly looking for new revenue streams that will increase their

thought of one day becoming the Commissioner of baseball.89 However, this was still the period

bottom line. This paper will examine one of these methods- new stadium

during which players believed that owners were their friends, and thus, players had no interest in

construction. Owners, and politicians alike, promise the citizenry that these new
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fully understand the benefits of a union, how it operated, and what it could do for its

constructed stadiums and arenas really have a positive economic impact on the

membership.94 In fact, many players outwardly opposed the idea of a union.95 The prevailing

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

sentiment among the players at the time, fostered primarily by the owners, was that players were

like politicians and lawmakers claim? And most importantly, how do cities
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“privileged to play a kid’s game; that baseball was not a business, and was unprofitable for the
owners.”96 Thus, if he were to take the job, Miller would be tasked with changing the culture in
the nascent union.
Before committing to be their next leader, Miller needed to perform some due diligence
and become acquainted with membership. To accomplish that, Miller toured the MLB Spring
Training camps in 1966, and what he saw and heard partially allayed his fears. Despite his initial

The Economic Impact of New Stadiums and Arenas on
Cities

reluctance, Miller agreed to sign on as MLBPA Executive Director.97

B. The Marvin Miller Years – 1966-1982
Miller had most recently been a negotiator for the United Steel Workers of America

Garrett Johnson

Union when he was hired as the first full-time Executive Director of the MLBPA in 1966.98 He
was born in New York City in 1917 and was educated at New York University and the New
School for Social Research in economics.99 Miller worked for the federal government as an
economist and hearing officer at the Wage Stabilization Division of the War Labor Board during
World War II.100 He then began his labor career via a three-year stint at the International
Association of Machinists; thereafter, Miller moved on to the United Steel Workers of America
in 1950.101 By the time he became involved with the MLBPA, Miller was well versed in the
intricacies of labor law, making him a powerful resource to the players.
When Miller began representing the players, the minimum salary in baseball was
$6,000102 and the average salary was $19,000.103 Between 1966 and his retirement in 1982,

96
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Miller steered the players through negotiations for three extensions to the pension plan and six
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CBAs.104 When he left office, the players’ pension plan was among the best in organized labor:
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and were completed in December, resulting in a three-year agreement.108 It was the first time an

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
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Miller negotiated the first CBA in professional sports in 1968.112

Among its key

provisions: The CBA increased the minimum salary from $6,000 to $10,000 per year, the
maximum salary cut was reduced from 25% to 20%, the so-called “Murphy Money” was
increased from $25 per week to $40 per week, and meal money was increased from $12 per day
to $15 per day.113
Aside from the monetary issues, Miller’s first CBA included four significant

The Economic Impact of New Stadiums and Arenas on
accomplishments. First, it was the first time in history that all the provisions that applied to the
Cities
players were included in a written document, what other unions referred to as a “CBA.”114 The
CBA also required the owners to give the players written copies of every document that affected
their contract, including items such as the Major League Rules and the Professional Baseball

Garrett Johnson

Rules, which the players never had access to prior to the CBA.115 Second, Miller convinced the
owners to include a copy of the Uniform Player’s Contract in the CBA. 116

The addition

effectively made the Uniform Player’s Contract an issue for collective bargaining, so when the
owners wanted to make changes to the contract in the future, they could no longer do so
unilaterally.117 Third, the owners agreed to form a joint labor-management committee to study
the reserve clause.118 While the formation of the committee seemed innocuous at the time, it
would have a major impact on the elimination of the reserve clause. Owners could no longer
claim that the reserve clause was not a subject for collective bargaining.119 Fourth, the owners
agreed to institute a formal grievance procedure when the parties had a disagreement on a

112
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contract/employee matter.120 Even though it was the Commissioner of baseball, someone who
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December 1966 was set to expire by the end of March 1969. From the outset, the owners were

gone are the days of a player staying with one team his entire career, a la Cal

intent on obtaining “give-backs” from the players on the pension contributions agreed upon in

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

the previous negotiation.123 In December 1968, sensing a lack of progress in the talks, Miller

owners are constantly looking for new revenue streams that will increase their

suggested that the players refuse to sign individual contracts for the 1969 season until an

bottom line. This paper will examine one of these methods- new stadium
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constructed stadiums and arenas really have a positive economic impact on the
The owners believed the players’ holdout would collapse;127 however, they would soon
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be disappointed. After receiving pressure from the television networks, and from their own

like politicians and lawmakers claim? And most importantly, how do cities
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Commissioner to be tainted by a labor dispute, it was the owners who caved.128 They acceded to
the players’ demands of increased contributions to the pension plan and also reduced vesting
options.129
Emboldened by their success, which was achieved in large measure due to their unity, the
players embarked on the next CBA negotiation. With limited resistance from the owners, the
parties agreed on a three-year contract without the threat of a work stoppage.130 Minimum

The Economic Impact of New Stadiums and Arenas on
Cities

salaries increased from $10,000 in 1969, to $12,000 in 1970, to $12,750 in 1971, and finally,
$13,500 in 1972.131 Another key provision of the new CBA was the inclusion of a clause
proposed by Miller concerning the reserve system. It read, “[T]his agreement does not deal with
the reserve system. The parties have different views as to the legality and as to the merits of

Garrett Johnson

such a system as presently constituted.”132

While, again, simple on its face, Miller’s

maneuvering to include language discussing the reserve clause in the CBA would benefit the
union in later negotiations.133
Perhaps the key provision of the 1970 CBA was a clause that provided for grievances to
be heard before an independent, third-party arbitrator.134 The 1968 CBA introduced a grievance
procedure for the first time, but the arbitrator was the Commissioner who was far from impartial.
In the 1970 agreement, the Commissioner retained the right to rule on issues affecting the
integrity of the game.135 However, all other grievances would be heard by an independent, third-

128
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party arbitrator who had no obligations or connections to either side.136 Unbeknownst to the
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owners, this seemingly innocuous change was the beginning of the end of the reserve clause.
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The owners had learned little from the previous pension negotiation. Still believing the

owners are constantly looking for new revenue streams that will increase their

players to be “weak,” they dug into their heels on increasing contributions to the pension plan.

bottom line. This paper will examine one of these methods- new stadium
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construction. Owners, and politicians alike, promise the citizenry that these new

1.141 The players “won” when the owners agreed to increase contributions to what was already
142 have a huge economic impact on the city
multi-million
dollar
facilities
considered
a generous
pension
plan.will

EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
The “win” exerted a cost on the MLBPA and Miller. The owners won the public
relations
war, with
writers
accusing
the players
being greedy
and attacking
Miller
population
that many
new jobs
will
be created
and theofaggregate
income
of the city
willas an
143
outsider
who was
trying 2toBut
destroy
the game
of baseball.
publicity was
can these
promises
be fulfilled?TheDonegative
these newly
substantially
increase.

something the players would deal with in future negotiations as well, but at the time, few seemed

constructed stadiums and arenas really have a positive economic impact on the

phased. They rallied around Miller and maintained a united front against management.144 It was

cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
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the owners, on the other hand, who were fractious. Some wanted to break the union. 145 Others
realized they would have to include the players as partners in the game, if not sooner, then
certainly later.146 This lack of unity among the owners made developing and implementing an
effective bargaining strategy difficult.
Collective bargaining was overshadowed in 1972 by the U. S. Supreme Court decision in
the Curt Flood case.147 Flood had challenged the reserve clause when he was traded from St.

The Economic Impact of New Stadiums and Arenas on
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Louis to Philadelphia in 1969 and Commissioner Kuhn refused his request to become a free
agent.148 Flood insisted that, as a thirteen-year MLB veteran, he had the right to refuse a trade. 149
Kuhn countered that under baseball’s reserve clause, Flood could be traded at any time against
his will.150

Garrett Johnson

The Court refused to overturn a line of decisions, beginning with the 1922 Federal
Baseball Case,151 which determined that baseball was exempt from the antitrust laws because it
was not “commerce.”152 Those decisions effectively upheld the reserve clause.153 Although
Flood lost his legal battle, the decision would impact the next CBA negotiations slated for 1973
in a profound way.
Although the Court upheld baseball’s exemption from the antitrust laws in the Flood
decision, Justice Harry Blackmun, who wrote the majority opinion, declared it an “anomaly.” 154
Chief Justice Warren Burger passed the buck to Congress, urging legislators to “solve this
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problem.”155 More importantly to the long term benefit of the players, the Court also stated that

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH

the reserve clause was not an antitrust issue, but fell under the labor exemption to the antitrust
156
increased,
television
soared
to unprecedented
levels and
dozens
of set
laws,
which would
make contracts
the reservehave
clause
a mandatory
collective bargaining
issue.
That

stadiums
been
Thetoadvent
of over
free agency
has helped
propel
thenew
stage
for the have
owners
andbuilt.
players
bargain
the reserve
clause in
the next CBA
negotiation.
professional sports leagues into multi-billion dollar industries.1 When contracts
Theplayers
ownersare
addressed
the to
topic
of freeteam
agency
first.them
In November
1972, theLong
owners
expire,
free to go
whatever
offers
the most money.
proposed free agency after five years of Major League (“ML”) service for players earning less

gone are the days of a player staying with one team his entire career, a la Cal

than $30,000 and all players after eight years of ML service who were earning less than

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
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$16,000 for the 1975 season.163 There was no mention of the reserve clause in the agreement.164

constructed stadiums and arenas really have a positive economic impact on the

Perhaps the biggest victory for the players was the institution of salary arbitration, beginning

cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
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with the 1974 season.165 If a player and team could not agree on a salary, either side could
request that a panel of three arbitrators determine the salary after considering submissions from
both sides.166

A majority of arbitrators could select one figure or the other, with no

compromising in between.167
Prior to the expiration of the 1973 CBA, the players achieved perhaps their greatest
victory of all time against the owners, one that practically fell into their lap. Oakland A’s owner

The Economic Impact of New Stadiums and Arenas on
Cities

Charlie Finley had failed to make a $50,000 deposit into an annuity account as required by the
contract between the team and star pitcher James “Catfish” Hunter.168 The contract stipulated
that Hunter had the option of terminating the contract if the A’s violated any provision contained
therein.169 Acting on this contractually obligated right, Hunter’s attorney sent a letter to Oakland

Garrett Johnson

terminating the contract, whereupon the MLBPA asked MLB Commissioner Bowie Kuhn to
notify all clubs that Hunter was a free agent.170 When the commissioner refused, the union filed
a grievance.171
The matter was referred to Peter Seitz, the third-party independent arbitrator.172 On
December 16, 1974, Seitz declared Hunter a free agent.173 Bidding for the talented pitcher
commenced almost immediately.174 The Yankees signed Hunter to a five-year, $3.75 million
contract, more than double what any player had previously made.175 Hunter’s contract – both in
terms of years and dollars – gave the players a view of what free agency would do for player
salaries and security.
165
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While Finley practically handed the MLBPA a victory by violating the terms of Hunter’s
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contract, one must note that without the benefit of the grievance system negotiated into the 1968
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Although the groundwork was laid in previous negotiations, Miller’s greatest victory was

gone are the days of a player staying with one team his entire career, a la Cal

still on deck. In 1975, pitchers Andy Messersmith and Dave McNally decided to play the season

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

without signing a contract.176 Their strategy, conceived by Miller, was to have an arbitrator

owners are constantly looking for new revenue streams that will increase their

declare that the option clause in the Uniform Player’s Contract, the so-called reserve clause, only

bottom line. This paper will examine one of these methods- new stadium

applied to the year after a player’s contract terminated, in this case, 1975.177 If the players were

construction. Owners, and politicians alike, promise the citizenry that these new

correct, they would become free agents after the 1975 season and would be able to market
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their hard line stance.179 Faced with no choice, Seitz ruled that the language of the reserve clause

constructed stadiums and arenas really have a positive economic impact on the

meant that players were bound to their teams for only one year beyond the contract term.180 Of

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

course, that interpretation meant that the players did not have to sign a new contract in order to

like politicians and lawmakers claim? And most importantly, how do cities

play the following season and could become free agents.

actually attain the land where stadiums are built?
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After rendering his decision, the owners summarily fired Seitz.181 Not satisfied with the
arbitration award against them, the owners appealed to the federal courts.182 The Federal District
Court and the Court of Appeals both affirmed Seitz’ decision.183 On February 23, 1976, between
those two decisions, the owners attempted to pressure the MLBPA into a settlement by locking
them out of Spring Training camps.184 This tactical decision actually had the opposite effect on
the players.

The Economic Impact of New Stadiums and Arenas on
Energized and unified, approximately 150 players remained unsigned for the 1976
Cities

season.185 If they played the 1976 season without signing a contract, they could be declared free
agents under the Messersmith/McNally decision.186 This prospect terrified the owners, but it
terrified Miller even more.187 He knew if a significant number of players became free agents at
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once, such a surplus of talent would depress demand and lower salaries.188
On March 17, 1976, eight days after the Court of Appeals affirmed the Seitz decision,
Commissioner Kuhn opened Spring Training camps and both parties went back to the bargaining
table.189 On July 12, the parties finally reached an agreement.190 The four-year deal included
free agency for players after six years of Major League service.191 As was the case in the prior
CBA, players with two years of service remained eligible for salary arbitration.192

Other

provisions of the CBA included minimum salary increases of $1,000 per year between 1976 and
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1979, from $18,000 to $21,000 per year.193 Although there were a number of restrictions
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initially imposed on free agency, the players had achieved a great victory.
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though the game was more prosperous than ever, the owners were not pleased. They vowed to

gone are the days of a player staying with one team his entire career, a la Cal

force the players to give back some of the freedom – and salaries – they had acquired through

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

prior negotiations.196

owners are constantly looking for new revenue streams that will increase their

Both sides built war chests and rattled sabers in advance of negotiations on the 1980

bottom line. This paper will examine one of these methods- new stadium

CBA.197 The owners opened the negotiations by proposing the elimination of salary arbitration
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teams would contribute to as a means to compensate teams that lost free agents.200

constructed stadiums and arenas really have a positive economic impact on the

Not

surprisingly, the owners rejected the players’ offer.201 Sporadic negotiations continued until the

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

players set a strike deadline of April 1, eight days before the start of the regular season. The

like politicians and lawmakers claim? And most importantly, how do cities

owners requested the help of a federal mediator. In response, Ken Moffett, Deputy Director of

actually attain the land where stadiums are built?
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the Federal Mediation and Conciliation Service,202 conducted a nine-hour meeting with the
parties on March 30.203 Neither party budged.
The players, wishing to collect at least a portion of their salary for the season, voted to
extend the strike deadline until May 23.204 Labor and management held fruitless negotiations
until the morning of May 23. After an all night negotiating session, the parties agreed on a new
four-year CBA.205 Minimum player salaries would increase again, to $30,000 in 1980, $32,500

The Economic Impact of New Stadiums and Arenas on
Cities

in 1981, $33,500 in 1982, $35,000 in 1983, and $40,000 when the agreement was later extended
for an additional year.206 Annual pension contributions also increased.207 Another key provision
that favored the players was that players with two years of service time remained eligible for
salary arbitration.208 However, the sides could not negotiate a mutually agreeable solution on all

Garrett Johnson

issues.

The issue that had seemed insurmountable, free agent compensation, was referred to a
four-man study committee consisting of two representatives from each side.209 In addition, the
owners convinced the players to include an attachment to the CBA that gave management the
right to unilaterally impose a restrictive free agent compensation plan if the committee could not
agree on the issue prior to February 15, 1981.210 If the plan was implemented, and the players
objected to it, the attachment gave the players the right to set a strike date anytime between
February 20 and June 1.211
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To no one’s surprise, the free agent compensation committee failed to reach a consensus,
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When the owners claimed they could no longer pay the skyrocketing player salaries that

gone are the days of a player staying with one team his entire career, a la Cal

were a byproduct of free agency, the MLBPA filed an unfair labor practice charge with the

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

National Labor Relations Board (“NLRB”).214

Miller contended that the owners were not

owners are constantly looking for new revenue streams that will increase their

bargaining in good faith because they refused to disclose financial information, as required under

bottom line. This paper will examine one of these methods- new stadium

federal labor law, to substantiate their claim that they could not afford to pay the players.215 On

construction. Owners, and politicians alike, promise the citizenry that these new

May 27, 1981 the NLRB found for the MLBPA and sought an injunction in federal court, which

multi-million
facilities will
have
a huge
economic impact on the city
would
have put offdollar
the compensation
issue
until
1982.216
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
The MLBPA agreed to extend the strike deadline until the court ruled on the
217
injunction.
the injunction
denied, and
the players
went on income
strike after
of June
population When
that new
jobs will was
be created
the aggregate
of the
thegames
city will
218
Talks between
the 2parties
wentthese
nowhere.
Afterbethe
owners accused
Miller
of being an
11.substantially
But can
promises
fulfilled?
Do these
newly
increase.

impediment to a settlement, he removed himself from the negotiations for several weeks while

constructed stadiums and arenas really have a positive economic impact on the

the owners conducted talks with player representatives.219

As the strike continued, Miller

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

rejoined the bargaining group on July 1.220

like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
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No progress was made until Lee MacPhail, President of the American League, took
charge of negotiations on behalf of the owners. The sides announced a settlement on July 31,
1981.221 Play resumed with the All-Star Game, which had been rescheduled from July 14 to
August 10.222 Although the players agreed to a complicated compensation formula that allowed
teams who lost free agents to draft players off other teams’ Major League forty-man rosters, the
settlement was not nearly as onerous as the one proposed by the owners.223

The Economic Impact of New Stadiums and Arenas on
The 1981 strike proved costly for both sides. The owners reportedly lost $72 million
Cities

during the fifty-day strike, even after deducting the proceeds of strike insurance.224 Although the
players lost $28 million in salary, they still came out victorious.225 In addition to the monetary
gains and the watered down compensation formula, they proved, once again, to the owners that

Garrett Johnson

they were unified behind Miller. Their solidarity was in sharp contrast to the fractious actions of
the owners.226
His ownership’s lack of unity, and his own inability to effectively handle CBA
negotiations, spelled the beginning of the end for Commissioner Bowie Kuhn. As a result of his
inept handling of the negotiation on behalf of owners, especially when compared to the
performance of the savvy Miller, a number of the owners asked for Kuhn’s resignation.227 With
the backing of a majority of owners, Kuhn managed to hang on for another three years.228
However, during that time his authority was severely limited.229
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The 1981 negotiations proved to be Miller’s last hurrah.

After seventeen years as
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Executive Director of the MLBPA, Miller retired in 1982.

During his reign, the minimum
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arbitration, the elimination of the dreaded reserve clause, and ultimately, free agency.

gone are the days of a player staying with one team his entire career, a la Cal
Miller’s contribution to the players, financial and otherwise, cannot be overstated. He

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

taught them about labor law, the benefit of unity, how the salary structure and pension plan

owners are constantly looking for new revenue streams that will increase their

affected everyone, stars and rookies alike, and how they had a responsibility to set the stage for

bottom line. This paper will examine one of these methods- new stadium

those that would follow them in the future.233 Miller’s openness and communication skills were

construction. Owners, and politicians alike, promise the citizenry that these new

unparalleled and that served the MLBPA well during each of the negotiations with the owners on

dollar
facilities
will stoppages
have a huge
economic
on the
city– served to
themulti-million
CBA and pension
plan.
The work
– and
success impact
against the
owners
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
strengthen
the resolve and unity of the players. They had successfully weathered three strikes
234
andpopulation
one lockout,
emerging
victorious
stronger
interruption.
that
new jobs
will beand
created
andafter
the each
aggregate
income of the city will

2 attempts at organizing the players had sought to accomplish finally
What all the
previous
But can these promises be fulfilled? Do these newly
substantially
increase.

came to pass under the leadership of Miller.235 Miller’s contributions laid the foundation for

constructed stadiums and arenas really have a positive economic impact on the

baseball’s union and the direction for the next MLBPA leader.

cities? Do new stadiums really help revitalize and rejuvenate downtown areas
like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
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C. The Interlude Between Miller and Fehr 1982-1983
When Miller stepped down as MLBPA head in December 1982, Ken Moffett was hired
to succeed the venerable labor leader.236 Moffett had some experience with baseball’s labor
relations, having previously served as the federal mediator during the 1980-81 CBA negotiations.
The players’ level of familiarity with Moffett seemed to make the former mediator a good fit for
the position, but his term with the union was short lived.

The Economic Impact of New Stadiums and Arenas on
As a professional mediator, Moffett’s style was to seek consensus, rather than
Cities

to

represent his constituency.237 His approach to dealing with the owners was in stark contrast to
Miller’s.

Moffett served the MLBPA for less than a year.238

His tumultuous term was

highlighted by several actions that infuriated the players.239 Moffett was willing, indeed eager,

Garrett Johnson

to work with the owners on developing a drug testing program for the players.240 He refused to
demand greater pension contributions from the owners after they struck a TV deal that would
increase the league’s revenue nearly four-fold.241 Moffett made his own schedule and was
infrequently seen around the MLBPA office.242 This did not sit well with the players.243
When Moffett was fired in November 1983, Miller agreed to return in an interim
capacity, which lasted less than three weeks.244 MLBPA Legal Counsel, Don Fehr, was elected
as acting Executive Director of the MLBPA in December 1983.245 Fehr served in that capacity
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for two years until membership formally elected him as the full-time Executive Director in
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1983.248 Fehr profoundly impacted the welfare of his membership over the course of his career
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as MLBPA Executive Director. At the time Fehr became acting Executive Director, the average
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bottom line. This paper will examine one of these methods- new stadium

Fehr achieved many financial gains for his membership; however, they came at a great

construction. Owners, and politicians alike, promise the citizenry that these new

cost to the game. During his time as Executive Director, there was a brief strike in 1985, a

multi-million
dollarinfacilities
haveina huge
economic
on theeight
city months.251
thirty-two
day lockout
1990, andwill
a strike
August
1994 thatimpact
lasted almost
EHFDXVHRIWKHDGGHGH[SRVXUHRIEHLQJD³ELJOHDJXHFLW\´7KH\DVVXUHWKH
During
the 1994 strike, Commissioner Bud Selig was forced to cancel the World Series, the first
252
time
a World Series
had jobs
not been
sinceand
1904.
The strikeincome
also delayed
start
of the
population
that new
will played
be created
the aggregate
of thethe
city
will

2 disruptions would test the resolve of Fehr’s union.
labor
1995
season.253 These
But can these promises be fulfilled? Do these newly
substantially
increase.

Miller had laid a strong foundation for Fehr. One may argue that Fehr – or anyone else

constructed stadiums and arenas really have a positive economic impact on the

who succeeded Miller for that matter – merely had to follow the blueprint Miller had created for

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

his successor to be successful. On the other hand, Miller’s successor would also have difficulty

like politicians and lawmakers claim? And most importantly, how do cities
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living up to his predecessor’s accomplishments, analogous to a player who followed a Hall-ofFamer on the field. However, both viewpoints are gross oversimplifications.
While the Miller years are best described as a period where the players made continuous
and significant gains in their negotiations with MLB owners, the Fehr years signified a period
where ownership made repeated attempts to obtain concessions from the players, particularly in
the areas of salary arbitration and free agency.254 Fehr was in the unenviable position of trying to

The Economic Impact of New Stadiums and Arenas on
Cities

maintain the gains acquired during the Miller era while living up to his predecessor’s string of
accomplishments. In reality, Fehr was frequently casted in a defensive position.
Fehr’s first negotiation was on the new CBA beginning in 1985. Two key issues were an
increase in contributions to the players’ pension plan as a result of the owners’ new six-year

Garrett Johnson

national television contracts with ABC and NBC (which began in 1984), and the salary
arbitration system.255 Players wanted the opportunity to go to arbitration after one year while the
owners wanted to delay arbitration until three years of service.256
It was painfully obvious to owners that the arbitration system was the main culprit behind
the escalation of salaries.257 Players who were not eligible for free agency could use contract
figures of free agents for comparison purposes in their arbitration hearings.258 If a three-year
player had statistics comparable to a free agent’s, he could use the salary of that free agent to
argue for a raise.259 Thus, the arbitration system, as ownership assessed the situation, had
escalated salaries to a point that was financially untenable for the state of baseball.260
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In February 1985, after no progress in talks, owners agreed to turn over financial
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information to the union in an attempt to convince the players of their financial plight.261 This
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strike deadline for August 6.271 Owners submitted a proposal that targeted two main issues: (1)
the length of time required for salary arbitration eligibility, and (2) an increase in pension
contributions.272 Fehr rejected the proposal, claiming it was nothing more than a salary cap in
disguise.273
When the sides failed to reach an agreement by the strike deadline of August 6, the
players walked.274 With the urging of Commissioner Peter Ueberroth, who had succeeded the

The Economic Impact of New Stadiums and Arenas on
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bumbling Kuhn, owners dropped their demands for a salary cap.275 On August 7, the parties
settled on a compromise five-year deal.276

Although the percentage of national television

revenue players would receive as contributions to their pension plan were reduced, the dollar
contribution to the plan more than doubled.277

Benefits to retired players increased

Garrett Johnson

substantially.278 Under the new plan, a ten-year veteran would receive $91,000 at age 62.279
Under the earlier plan, a twenty-year veteran would have received $57,000 at age sixty-five.280
Players received additional concessions. Minimum salaries would increase from $40,000
in 1984 to $60,000 in 1985 and 1986.281 Increases for the 1987-89 seasons would be tied to cost
of living adjustments.282 Henceforth, teams losing a free agent would no longer receive a Major
League player as compensation; such compensation would be limited to amateur draft picks.283
Owners also agreed to establish a $20 million fund from the proceeds of their national television
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contracts to assist franchises that were losing money, the forerunner of what is, today, referred to
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as revenue sharing.284
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prevented them from striking an even better deal with the players.290 However, Ueberroth would

like politicians and lawmakers claim? And most importantly, how do cities
actually attain the land where stadiums are built?
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soon make up for his presumed disloyalty to the owners in the short term in a manner that would
prove incredibly costly to them in the long term.
The 1985 free agent season was not what the players had expected. Few teams elected to
participate in the free agent process and those that did made similar offers to the available
players.291 The free agent markets of 1986 and 1987 were similar to 1985.292 Fehr was incensed,
convinced that “collusion” was behind the lack of offers and the similarities between what few
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offers the players did receive.293 The MLBPA filed grievances against the owners for the years
1985-1987.294 In what turned out to be a great victory for Fehr, arbitrators Thomas Roberts and
George Nicolau agreed with the union regarding the collusion charges.295 The MLBPA was
awarded damages to reimburse the players for what they had lost as a result of the collusion by

Garrett Johnson

the owners, a scheme that had originated with Ueberroth.296 The monetary awards for all three
years, including treble damages and interest, totaled $280 million.297 Ironically, it was the
owners who had insisted on including a treble damage provision in the CBA to deter the players
from colluding against the owners.298 However, the owners were the ones who ended up paying
a hefty price for collusion.
The collusion awards served to loosen up the free agent market. After the 1989 season,
many players received lucrative offers.299 Top salaries increased 50%, from the $2 million per
year range to $3 million per year.300 Team owners were flush with cash because of increased

291

MLBPA History, supra note 11.
Id.
Id.
294
Id.
295
Id.
296
STAUDOHAR, supra note 32, at 38.
297
Id. at 39.
298
Marc Edelman, Moving Past Collusion in Major League Baseball: Healing Old Wounds, and Preventing New Ones, 54
WAYNE L. REV. 601, 608 (2008).
299
STAUDOHAR, supra note 32, at 39.
300
Id.
292
293

37

University of Denver Sports and Entertainment Law Journal

Over the last twenty years the sports industry has grown exponentially and

league revenues.301 Although Ueberroth will be remembered as the mastermind of collusion, he
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should also be thought of as a shrewd negotiator, having negotiated a number of lucrative
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increases to the pension plan, and an agreement to form a committee to study revenue sharing
and other economic issues affecting the industry.309
During the negotiations, the unity of the players was again suspect, so much so that Fehr
requested assistance from Miller.310 On March 17, 1990, the day before a settlement was
reached, Miller addressed the players and gave them a history lesson on what the MLBPA had
accomplished, in large measure due to the steadfast unity of its membership.311 He urged
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membership to maintain solidarity and assured them that if they did so, they would achieve their
goals.312 The players voted to reject the owners’ offer, but on the next day, the parties reached
an agreement.313
One clause in the new CBA allowed either party to re-open contract negotiations after the
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1992 season.314 The owners exercised their option to do so, but not before making a change in
leadership. Displeased with Vincent’s intervention in the 1990 negotiations, the owners forced
him to resign and appointed one of their own, Milwaukee Brewers’ owner Allan “Bud” Selig, as
acting Commissioner.315 Owners believed they finally had someone to truly represent their
collective interests in negotiations as Selig had spent two decades in baseball as an owner and
had built many relationships with his fellow owners.
The economic landscape had changed since the signing of the previous CBA. Teams
were losing money and the disparity in revenue between large market and small market clubs
was creating a divide amongst teams.316

In order to unify as many owners as possible,
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management proposed a salary cap tied to revenue sharing.317 However, the proposal lacked a
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agreement had expired.330 The players filed an unfair labor practice claim against the owners.331
On December 14, 1994, the NLRB found for the players.332
The owners were intent on achieving a salary cap, either through negotiation or by
operation of law.333 Federal labor law allowed management to impose their last proposal on the
union if both sides negotiated to an impasse.334 The owners made numerous attempts to declare
a bargaining impasse but the union thwarted their efforts by continually making
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counterproposals, all of which were rejected.335 On December 23, 1994, the owners attempted to
take definitive action to end the stonewalling by finally declaring an impasse, and unilaterally
imposed a salary cap and eliminated salary arbitration.336 The players immediately filed another
unfair labor practice claim with the NLRB.337
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In January 1995, the owners announced they would begin the season with replacement
players.338 Spring Training camps opened on March 2 with a collection of minor leaguers,
retired players, and other aspiring MLB players.339 However, on March 26, the NLRB, in
response to the union’s unfair labor claim against the league, voted to seek an injunction against
the owners forcing them to abide by the terms of the old CBA until a new one was negotiated.340
The request was referred to Federal District Court Judge Sonia Sotomayor on March 27.341 On
March 29, the players voted to end their strike if the injunction was granted.
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The owners abandoned their replacement plan on April 2 and agreed to start what would

EHFRPHDPDMRUVRXUFHRIUHYHQXH$OWHUQDWLYHO\SOD\HUV¶VDODULHVKDYH

be an abbreviated season on April 25, with teams playing a 144-game schedule.344 The 234-day
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payments above $117 million.352 Both the rate and the ceiling would increase in subsequent
years and teams exceeding the ceiling in multiple seasons could be hit with a tax of up to 40% on
the excess.353
While the players maintained their solidarity throughout the strike and the two years of
negotiations that followed, it was the first time the owners had also remained united. 354 That
unity was attributed to Selig, who understood the importance of consensus-building amongst

The Economic Impact of New Stadiums and Arenas on
Cities

owners and who continuously made proposals that addressed the needs of large market clubs as
well as small market franchises. Taking a page from Marvin Miller’s playbook, Selig worked
the phones and kept owners apprised of developments throughout the negotiations.355 Selig’s
efforts paid off in producing a united ownership front that resulted in a CBA that met the
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interests of both sides, and would ultimately lead to prolonged labor peace and prosperity for the
sport.356
The players elected to continue the 1996 CBA for an additional year, so the next CBA
would begin with the 2002 season.357 Revenue sharing and the luxury tax were primary issues of
concern for the owners.358 Selig announced early in the negotiations that there would not be a
lockout “during the season,” although he made no mention of what might happen after the season
if the parties failed to reach an agreement.359 That statement led Fehr to suggest that there might
be a lockout after the season, creating some tension in the negotiations.360

352
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One contentious issue during negotiations was the proposal by the owners to contract two
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clubs, the Minnesota Twins and the Montreal Expos.361 Despite the unsettled nature of the
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two most difficult bargaining topics.364 However, the parties avoided a work stoppage by
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like politicians and lawmakers claim? And most importantly, how do cities

361
Zombie Monta, Baseball avoids another lockout, SBNATION (Aug. 30, 2010),
http://www.inhistoric.com/2010/8/30/1065675/8-30-2002-baseball-avoids-another.
362
Maury
Brown
& Jeff Euston,
CBA where
Summaries,
2003-2006,are
BIZ OF
BASEBALL (Feb. 2, 2007),
actually
attain
the land
stadiums
built?
http://www.bizofbaseball.com/index.php?option=com_content&view=article&id=689:2003-2006&catid=45:cbasummaries&Itemid=76.
363
Monta, supra note 361.
364
Id.
365
Brown & Euston, supra note 362.
366
Id.
367
Id.
368
Id.
1
369 David E. Cardwell, Sports Facilities & Urban Redevelopment, 10 MARQ. SPORTS L.J. 417
Id.
370 (2000).
Id.

2

Robert A. Baade & Allen R. Sanderson, The Employment Effect of Teams and Sports Facilities,
in Sports, Jobs & Taxes: The Economic Impact of Sports Teams and Stadiums 92 (Roger G. Noll
& Andrew Zimbalist eds., 1997).

44

University of Denver Sports and Entertainment Law Journal

the 2002 CBA, Fehr and Selig held a joint news conference to announce a new five-year
agreement, the longest deal in baseball history.371 It was the first CBA to be reached in advance
of the expiration of the previous agreement, and one that was reached without apparent acrimony
in the discussions.372 When the existing CBA expired after the 2011 season, MLB and its
players enjoyed a total of sixteen years of uninterrupted play.373
The threshold for the luxury tax would be increased during each year of the new

The Economic Impact of New Stadiums and Arenas on
agreement, from $143 million in 2007 to $178
million in 2011.374 The rate for multiple violators
Cities
of the previous threshold would be 40%.375 The minimum salary increased from $327,000 in

2006 to $380,000 in 2007, and $400,000 for each year thereafter, with a further cost of living
increase for 2010 and 2011.376 Signing deadlines for a team’s free agents were eliminated,377
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and, once again, the owners agreed there would be no contraction during the length of the
agreement.378

Players selected in the June Rule Five Draft who have college eligibility

remaining, must sign with their drafting team by August 15 or they go back into the following
year’s Draft.379

Teams that do not sign their first round pick by the deadline receive a

compensation pick in next year’s Draft.380
As mentioned above, the latest agreement was reached without any rancor and without
the usual dueling press conferences that characterized previous negotiations. The parties were
basically satisfied with the status quo as baseball was in the midst of an unprecedented period of

371
Maury Brown & Jeff Euston, CBA Summaries, 2007-2011, BIZ OF BASEBALL (Feb. 2, 2007),
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revenue growth.381 This is in stark contrast to the historical relationship between baseball’s
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management and players. It seems that the tumultuous times during Miller’s leadership, as well
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state of flux for the previous four seasons as it struggled to recover from a costly labor battle

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

with the National Hockey League (“NHL”) owners that had resulted in the cancellation of the
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constructed stadiums and arenas really have a positive economic impact on the
cities? Do new stadiums really help revitalize and rejuvenate downtown areas

Don Fehr’s election as the new NHLPA Executive Director was hardly a surprise. A

like politicians and lawmakers claim? And most importantly, how do cities

relationship between the MLBPA and the NHLPA had existed for a number of years before Fehr

actually attain the land where stadiums are built?

was asked to assist the NHLPA in an unpaid capacity. Fehr had been an advisor to the union
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since at least 2007387 and has a long-standing relationship with former NHLPA Executive
Director Bob Goodenow.388 Goodenow resigned as NHLPA head in 2005 after he lost the
support of membership during hockey’s lockout season.389 The union had capitulated to the
owners’ demands for a salary cap, something Goodenow had made clear during collective
bargaining the union would never accept.390 Goodenow’s steadfast refusal to accept any form of
a salary cap made his tenure with the NHLPA in the salary cap era impossible.

The Economic Impact of New Stadiums and Arenas on 391
After Goodenow’s successor, Ted Saskin, was fired for intercepting players’ emails,
Cities

Mike Weiner, then General Counsel of the MLBPA and one of Fehr’s right hand men, was
approached about taking over the leadership of the NHLPA.392 While he was General Counsel to
the MLBPA, Weiner also worked with the NHLPA in salary arbitrations, so he was familiar with
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professional hockey players and their union.393 However, since he was being groomed as Fehr’s
successor, Weiner turned down the NHLPA’s request and subsequently succeeded Fehr as head
of the MLBPA in 2009.394 After Weiner rebuffed the NHLPA’s overture, the union turned to
Boston attorney and former college hockey player Paul Kelly.395
Kelly had become familiar with NHL players in his role as an Assistant United States
Attorney who successfully prosecuted former NHLPA boss Alan Eagleson on a multitude of
illegal and unethical conduct charges.396 Although he sought to build consensus among his
387
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membership and heal the wounds caused by his predecessor, Ted Saskin,397 Kelly’s tenure with
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Executive Directors by a small group of players.406 After the players approved changes to the
constitution in 2010 that gave the Executive Director additional authority, Fehr agreed to stand
for election as the full-time Executive Director.407 He was overwhelmingly approved by the
entire union membership and officially took the reigns as head of the union on December 18,
2010.408 The Donald Fehr era at the NHLPA was officially underway.
After such a storied career with the MLBPA and his admitted desire to “take it easy,” one

The Economic Impact of New Stadiums and Arenas on
wonders what motivates a sixty-two year old with an $11 million severance payment 409 from his
Cities
previous employment to jump into the fray as the Executive Director of the NHLPA. The
answer may lie in the history of the MLBPA as discussed above.
Don Fehr was a youthful thirty-six-year old when Miller retired as MLBPA Executive

Garrett Johnson

Director and had only been with the union for six years as its General Counsel.410 Those factors
may explain, in part, why membership first turned to Ken Moffitt, the former federal mediator,
as Miller’s immediate successor. That move proved to be disastrous, resulting in Miller’s return
on an interim basis in November 1983.411 Less than a month later, and a year after Miller first
retired, the union elected Fehr as interim Executive Director.412 The interim tag was removed
two years later.413 However, even after he left the union for a second time, Miller remained
involved with MLBPA affairs, acting as an unofficial advisor/confidant to Fehr.414 Although
Miller did not have an “official” role with the union, he was never far from the scene.

406
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MLB owners may have sensed a weakness in the combination of Fehr’s age and lack of
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experience when he first became head of the union. The owners had arguably lost every battle
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Unfortunately, for him and the players he represented, he was not always
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successful in that regard. One example is the “giveback” of arbitration years, from two years of

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

service time to three in 1987.417 The union was able to restore the two-year provision for the top

owners are constantly looking for new revenue streams that will increase their

17% of players beginning in 1991.418 However, during his tenure at the union, Fehr found his

bottom line. This paper will examine one of these methods- new stadium

decisions and strategy being compared with how his predecessor might have acted.
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cities? Do new stadiums really help revitalize and rejuvenate downtown areas

Examples include revenue sharing and the Competitive Balance Tax, both of which the union

like politicians and lawmakers claim? And most importantly, how do cities
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of a salary cap, which, under his leadership, the union had always adamantly opposed.422 Miller
argued that those items effectively act as a drag on player salaries, especially when teams do not
spend their revenue sharing receipts on Major League payroll.423
Miller had also been outspoken in his belief that the players should never have agreed to
steroid testing, beginning with the survey conducted during the 2003 season that lead to the
permanent implementation of a drug testing policy on players in 2004.424 While Fehr argued

The Economic Impact of New Stadiums and Arenas on
Cities

against drug testing for the better part of two decades, consistently maintaining that it was an
infringement on civil liberties, under the combined weight of congressional pressure, media
criticism, and a vocal minority of union members, he finally acquiesced and agreed to drug
testing.425 Succumbing to further pressure, Fehr also agreed to open up the CBA, not once, but

Garrett Johnson

twice, to amend the original drug testing policy to include stiffer penalties against players who
tested positive.426 Those decisions were a significant departure from how a Miller-run MLBPA
most likely would have responded.
Right or wrong, Miller’s opinions set him apart from Fehr and could be interpreted as
criticism of his successor. While Fehr never publicly commented when Miller took a position
contrary to what the union agreed to do, it is not difficult to imagine that he was not entirely
pleased with the public comments of his predecessor. Now, as Executive Director of a hockey
players’ union that has been repeatedly beaten down, Fehr is presented with an opportunity
similar to the one afforded to Miller in 1966. Fehr can now engrain into the NHLPA the
fundamentals of labor law that worked so well for Miller and the nascent MLBPA, and take the
http://www.sportsbusinessdaily.com/Journal/Issues/2001/07/20010723/This-Weeks-Issue/Unlikely-Allies-In-Mlbs-EconomicWars.aspx?hl=Clark%20Sports&sc=0.
422
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offensive to win meaningful concessions from an ownership that is currently firmly in control of
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the negotiating relationship between the parties.427 In summary, Fehr’s foray into collective
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success he had as MLBPA Executive Director, he will have accomplished more than all the prior

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team
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like politicians and lawmakers claim? And most importantly, how do cities
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eighteen years.435 Even the eleven-month term of the incompetent Moffitt did not adversely
affect the solidarity and effectiveness of the union.436 That state of affairs is radically different
from the situation Fehr inherited after assuming leadership of the NHLPA in 2010. The hockey
union has been a dysfunctional organization for most of its existence, no more so than in the
period since the owners locked out the players for the entire 2004-05 season.437 In the past five
years, four Executive Directors, including an interim one, have led the union.438 In addition to

The Economic Impact of New Stadiums and Arenas on
Cities

the four leaders, there were two periods between 2005-10, including the fifteen months
immediately prior to Fehr’s election, during which there was no designated leader.439 Into the
breach stepped Fehr.
At the time he stepped in as an unpaid advisor, Fehr had two primary goals in mind.

Garrett Johnson

One, Fehr needed to put an end to the infighting that had existed seemingly forever among the
union’s membership and he had to unify the players behind one leader.440 Second, and perhaps
most importantly, he had to educate the players on labor law and the need for, and benefits of, a
union, similar to what Miller had done with great success after he began working with the
MLBPA.441
Fehr agreed to do three things, all designed to accomplish his avowed goals. First, he
agreed to help the union revise and strengthen its constitution.442 The constitution placed too
much power in the union’s Executive Board, which consisted of one player representative from
each of the thirty NHL teams.443 The concentration of power in the Executive Board was by
design, perhaps an over-reaction from the days of Alan Eagleson, the NHLPA’s inaugural
435

Id.
Id.
Bruce Dowbiggin, Inside the Most Dysfunctional Union in Sports, Vol. 82, Issue 17, Canadian Business, Sept. 29, 2009.
438
Cribb, supra note 430.
439
Id.
440
Cox, supra note 429.
441
Id.
442
George Malik, The Donald Fehr as potential NHLPA ED freakout, MLIVE.COM (Mar. 24, 2010),
http://blog.mlove.com/snapshots//.html.
443
Dowbiggin, supra note 437.
436
437

53

University of Denver Sports and Entertainment Law Journal

Over the last twenty years the sports industry has grown exponentially and

Executive Director, who basically ran the union like a dictatorship until he was forced to
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resign.444 However, the language in the constitution went overboard, giving the Executive Board
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Director.447 The fact that he led a search that ended in his election sounds a bit self-serving, if
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Although Fehr did not answer the question directly, it is safe to assume the answer is no. Fehr
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could do. He knew that his two immediate predecessors fell victim to the whims of a few player
representatives who were able to subvert the union’s democratic process based on the loose
language contained in the NHLPA Constitution. It is reasonable to assume Fehr was not about to
subject himself to the same possibility.
In fairness to Fehr, he could have assumed the position of Executive Director in the
Spring of 2010 based on his performance as an unpaid advisor to the union. During that time,

The Economic Impact of New Stadiums and Arenas on
Cities

Fehr seemingly impressed everyone he came in contact with, from the players, to the agents, to
the employees at the union’s headquarters.451 That should not surprise anyone, given Fehr’s vast
knowledge of labor matters and his experience in the role of a labor leader.452 Even though some
Executive Board members sought to elect Fehr almost immediately, he insisted that a vote must

Garrett Johnson453

be taken by the entire membership prior to his election.

That approach is straight out of the

Marvin Miller playbook. Miller was steadfast in his belief that the players should control their
destiny and all voices should be heard on an issue.454 Similar to Miller visiting every MLB
Spring Training camp in 1966455 prior to assuming the leadership of the MLBPA, Fehr visited
with players on every NHL team during training camp and early in the 2010-11 season prior to a
vote on his candidacy.456

When the votes were counted, Fehr had won the election

overwhelmingly.457
Another oft-mentioned reason for Fehr’s eagerness to embrace the challenge of leading
the hockey players is the way his term as MLBPA Executive Director ended. Fehr received
blame in many circles for his – and his administration’s – willingness to turn a blind eye to the
451
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steroid scandal that engulfed baseball in the first decade of the 21st century.458 While MLB
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Commissioner Bud Selig was viewed, perhaps too charitably, as a hawk on steroid use,459

increased,
have in
soared
to unprecedented
levels
dozens
arguing
for thetelevision
inclusion contracts
of drug testing
the CBA
and stiff penalties
forand
players
whoof
tested
new stadiums
The adventagreed
of free
has helped
propel
positive
for drug have
use,460been
Fehrbuilt.
only reluctantly
to agency
steroid testing
for his
players.461 As
1
mentioned
above,
Fehr leagues
and the into
unionmulti-billion
held out on dollar
drug testing
on the
grounds
that it was an
When contracts
professional
sports
industries.
462
invasion
the players’
civiltoliberties.
Whileteam
he may
havethem
provided
a sound
legal argument,
expire,ofplayers
are free
go to whatever
offers
the most
money.
Long

public sentiment was overwhelmingly against the union’s position.463
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Unlike baseball players, hockey players have never been accused en masse of steroid
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NHL.467 Nevertheless, the NHL enjoys a more positive perception, compared to MLB, when it
comes to performance enhancing drugs.468 Although there is a drug testing policy in effect in the
NHL, it is much weaker than MLB’s policy.469 In his new role, Fehr is basically starting fresh
on the steroid use issue, and if no scandal arises during his term, he could provide detractors with
a much different perception of his role on the issue of drugs in professional sports than the one
he currently enjoys.

The Economic Impact of New Stadiums and Arenas on 470
Another issue that may haunt Fehr is the perception that he is a hawk on labor issues.
Cities

During his time with the MLBPA, players were involved in five work stoppages, although Miller
led two of those labor interruptions.471 While two of the work stoppages under Fehr were
lockouts rather than player strikes, the legal distinction is lost on fans and most members of the

Garrett Johnson

media. One of the lasting memories of Fehr’s reign as MLB Executive Director is the 1994
strike.472 After the players walked out on August 18, the World Series was cancelled for the first
time since 1904.473 Baseball did not return until the following season after the courts determined
that the owners had committed an unfair labor practice by threatening to use replacement
players.474 However, again, Fehr was casted in the role of villain.475
It should come as no surprise that Fehr’s election as NHLPA Executive Director
immediately triggered mass speculation that he would lead the players in a strike once the
current CBA expires on September 15, 2012.476 This conjecture was fueled in part by Fehr’s
reputation and the fact that his predecessor, Paul Kelly, was summarily fired in part because he
467
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was perceived as not being tough enough with the owners.477

However, Fehr may not
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necessarily be at fault for the strikes that occurred during his time with the MLBPA.
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preferring instead to focus on the MLB work stoppages that took place under his watch.
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However, the reality is more complicated than simply linking Fehr to strikes. For example, the
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players initiated their 1994 strike in reaction to the owners’ attempt to break the union.482 After
the owners vowed to begin the 1995 with replacement players, the courts sided with the players,
effectively forcing the owners back to the bargaining table.483 The bottom line is that Fehr’s
union, as proven by the legal system, was right and the owners were wrong. Yet, Fehr is the one
who is most often criticized for the work stoppage.484
While Fehr is quick to point out that baseball has enjoyed 16 years of labor peace since

The Economic Impact of New Stadiums and Arenas on
the last work stoppage, the fact remains that the 1994 strike and loss of the World Series took
Cities

place on Fehr’s watch.485 If he is able to forge a more amicable working relationship with NHL
owners than he had with MLB owners early in his career and create a better working
environment for hockey players without a labor stoppage, Fehr’s reputation as a labor leader will

Garrett Johnson

undoubtedly be enhanced. Negotiating a new CBA in the NHL without any labor stoppage may
help Fehr distance himself from any perceived lingering negativity.
It is also possible that Fehr’s appointment, rather than leading to a work stoppage, will
help to accomplish just the opposite. Given Fehr’s knowledge, experience, and credentials as a
labor leader, and the strength of the baseball union he left behind after thirty-three years, hockey
owners may choose not to push as hard during the upcoming negotiations486 as they did when
they perceived that the union was fractious and led by seemingly weak and incapable leaders.487
That realization may encourage owners to negotiate in good faith and be reasonable in their
demands, knowing that the players are led by an effective leader and are unlikely to collapse at
the last minute as they so often have done in the past.488 Also, because both Fehr and the owners
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know from experience how damaging a work stoppage can be for a sport, it may cause both sides
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to drop any pretense of bravado and bargain in good faith.
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an estimated $1 billion in salaries, and owners forfeited an estimated $2 billion in lost revenue
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from tickets, media, sponsorships, and concessions.490 If a new CBA is reached without a work
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stoppage, Fehr is more likely to be viewed as a savior than a pariah.
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he received more in one year as a “volunteer” than he ever made on an annual basis as the
Executive Director of the MLBPA.494
The hockey players also acquiesced to other demands made by Fehr to give him greater
control of the union. One request included allowing him to bring along his brother, Steve, to act
as an attorney for the union.495 Steve Fehr was an outside counsel to the MLBPA for many years
while his brother was Executive Director.496 In reality, Don Fehr will have greater control over

The Economic Impact of New Stadiums and Arenas on
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the affairs of the NHLPA than he ever had over the MLBPA. That control gives him the
opportunity and the ability to achieve great things for hockey players, something that has never
been accomplished in the history of NHL labor relations.497 On the other hand, Fehr also, once
again, risks being publically viewed as the bad guy if the sport fails to reach an agreement that
works for both sides.
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PART III. HOW WILL FEHR APPROACH HIS JOB AS EXECUTIVE DIRECTOR OF THE NHLPA?

One may gain insight into how Fehr will approach his new role as Executive Director by
examining a decision he helped the union make last year. One issue that Fehr helped the
NHLPA address during his time as an unpaid advisor was whether to extend the CBA for an
additional year.498 The sides agreed to the current CBA after the 2004-05 lockout, a six-year
contract that took effect beginning with the 2005-06 season.499 However, the players had an
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option of extending the agreement through the 2011-12 season.500
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Fehr will be sixty-four when the next CBA takes effect.507 His reign as Executive
Director is likely to end soon after the players and owners reach a new agreement.508 In his first
public remarks after the official announcement of his election, Fehr acknowledged that he was a
short timer: “[For] anybody my age, the time horizon is a finite one. It’s pretty unlikely I’m
going to be here for 10 or 12 years,”509 he said in a telephone conference shortly after his
election. That admission suggests that Fehr will be involved in only one CBA negotiation. The
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current CBA expires on September 15, 2012 and Fehr said negotiations on a new CBA are not
likely to take place prior to the spring of 2012.510
In the meantime, Fehr said he had work to do, including “absorbing as much detailed
knowledge”511 of the professional hockey industry, the current CBA, determining which

Garrett Johnson

provisions benefit the players and which ones are negative, understanding the revenue sharing
system in the NHL, and hockey’s economics.512 Fehr will also continue meeting with the players
in an effort to determine what they consider to be the important issues heading into negotiations
on the next CBA.513
One tactic Fehr is guaranteed to continue using is one he learned from his predecessor,
Marvin Miller. Beginning in 1966, the MLBPA, under the steady guidance of Miller, succeeded
in wresting many concessions from the owners. The gains achieved by the MLBPA over the
course of four and a half decades are, first and foremost, a tribute to the players’ ability to unite
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and align themselves for the collective good of the membership.514 From his first day in office,
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that they can count on him to be their leader in every sense of the word, someone who works for
the membership and speaks for them in discussions with the owners.524
In an interview in March 2010 after meeting with player agents, Fehr was asked about the
difference he found between baseball players and hockey players in his time as an unpaid advisor
to the NHLPA:525 “All I can tell you is that in my experience, one of the reasons the baseball
players’ association has been effective is that it’s a unified whole,”526 Fehr said, “and one of the
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tasks of this organization is to make sure the hockey players’ union functions that way, too.”527
Fehr’s predecessor at the NHLPA, Paul Kelly, believes it is crucial for Fehr to involve
the membership: “He’s got to get the guys more involved, and more invigorated,”528 said Kelly,
“The players have to pay more attention. It’s hard. Partially because of the history of the
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NHLPA, players have grown disillusioned with having to involve themselves in union
business.”529
Toronto Blue Jays President, Paul Beeston, a former “foe” of Fehr’s after he joined the
office of MLB in the mid-1990’s, thinks Fehr can see the “big picture” today, unlike in 1994
when he led the MLBPA into a disastrous strike.530 In an interview with Elliotte Friedman of
Hockey Night in Canada, Beeston said, “I think at one time [Fehr] thought about the players,
first, foremost and solely. I think how he looks at them [now] is first, foremost, but not solely. I

524
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think the reality of the situation is that Don wanted to be part of the solution.”531 Beeston went
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In response to speculation that one of his goals will be to lead the hockey players in a
crusade to overturn the NHL’s salary cap, Fehr opined:
All sports are different. The economics of all sports are different. The makeup of
the membership is different. In the end, you have to make judgments based upon
those kinds of things. It doesn’t necessarily mean that what works in one place
works in another. On the other hand, it also isn’t necessarily true that, just
because something doesn’t work somewhere, means it won’t work here.537

The Economic Impact of New Stadiums and Arenas on
Unlike the NFL and the NBA, where teams generate little local revenue and revenue
Cities
sharing is the norm, NHL teams generate considerable amounts of local revenue, similar to MLB
teams.538 It is more accurate to say “some” NHL teams generate significant local revenue, which
means that revenue sharing may be a bigger issue in the next negotiations than the salary cap.539
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Of course, Fehr has extensive experience dealing with revenue sharing.

During the 1994

baseball strike, Fehr and his membership were adamantly opposed to the owners’ attempts to
impose a salary cap, stating emphatically that the issue was the owners’ inability to apportion
revenues among themselves.540 Ultimately, the players won, and revenue sharing was introduced
on a wide scale in baseball.541
As unpopular as Fehr is in the United States, he may be almost as unpopular in Canada
for the same reason. Fehr is often accused as the mastermind behind the 1994 strike that led to
the loss of the World Series for the first time since 1904.542 But Canadians also remember the
1994 strike as the beginning of the end for the Montreal Expos.543

The Expos were

acknowledged to have the best team in baseball that year and were leading the National League
537
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East Division by six games when the players went on strike on August 18.544 Rather than having
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One bargaining issue that did surface between the sides occurred in the Spring of 2010
while Fehr was acting as an unpaid advisor to the union. The league was attempting to adopt a
new rule regarding headshots.553

The league was intent on implementing the new rule

immediately, but the players requested time to review the proposal, even though they had
previously asked the league to address the issue.554 The NHL believed that under league rules, it
could have enacted the new rule without the players’ consent, although the union believed

The Economic Impact of New Stadiums and Arenas on

otherwise.555 Ultimately, the new rule was implemented
Cities after the league received the unanimous
endorsement of the NHL/NHLPA Competition Committee and the NHLPA Executive Board. 556
However, during the period between the league’s announcement of the new rule and its
implementation, the NHL took a hard-line approach and portrayed the union as uncooperative

Garrett Johnson

and ineffective.557 NHL Deputy Commissioner, Bill Daly, expressed his frustration with the
union, saying:
This is a rule that’s intended to make the game safer for the players…The PA
needs a hockey person, or at a minimum, a player, who is willing to take charge,
to step up and make a decision in the best interests of the game…Someone needs
to show leadership, and they need to do it fast.558
Daly’s comments suggested that the NHL was upset with the officially leaderless union’s
lack of an immediate response to the headshot issue. However, that is not how things are
handled between the owners and the union in MLB, and it is doubtful if that is how issues will be
addressed in the future in the NHL with Fehr leading the union.
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Over the last twenty years the sports industry has grown exponentially and
PART IV: CONCLUSION
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gone are the days of a player staying with one team his entire career, a la Cal

position.560 Players raved about how he involved them in discussions on issues that were of

Ripken Jr. or Larry Bird. In an attempt to stay ahead of the economic curve, team

concern to them. All of those characteristics will come in handy for Don Fehr as he negotiates

owners are constantly looking for new revenue streams that will increase their

the minefield and backroom politics that passes for labor relations in the NHL.561

bottom line. This paper will examine one of these methods- new stadium

A new era is about to dawn for the NHLPA. In addition to the issues that Fehr will likely

construction. Owners, and politicians alike, promise the citizenry that these new

address with owners, what else can one expect to see from Fehr during the next round of
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Although the authors anticipate that the sides will display some acrimony during the

constructed stadiums and arenas really have a positive economic impact on the

upcoming bargaining process, both sides possess the leadership necessary to strike a mutually

cities? Do new stadiums really help revitalize and rejuvenate downtown areas

beneficial accord that will ensure that hockey’s recent financial gains and popularity will

like politicians and lawmakers claim? And most importantly, how do cities

continue to rise. Fehr’s intelligence, expertise, and incentive to exit the labor law realm as a

actually attain the land where stadiums are built?

hero, rather than a villain, means that the NHLPA, led by their new Executive Director, will
score in the immediate years ahead.
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