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I. INTRODUCTION
Less than twenty-four hours after the election of the forty-fourth president of the United
States, Barack Obama’s transition team announced the creation of change.gov, a website
intended to be the public’s central source for news and announcements about the new
administration.1 It was the first of many clear indications that a campaign that had relied heavily
on the internet would continue to use the medium as its candidate became a president.2 On
March 26, 2009, the president held the White House’s first-ever “online town hall” meeting,
answering voters’ questions live over the internet.3 Harnessing non-traditional media outlets—
especially internet resources like YouTube, Facebook and Twitter—was a hallmark of the
Obama campaign and has been one of the administration’s earliest priorities.4
President Obama has made clear from the outset that he intends to use the power of the
internet to bypass traditional media outlets and take his message directly to the people.5 Many
commentators have applauded this move as a welcome change, seeing it as a renewed
commitment to governmental transparency and an effective way to circumvent the perceived
“characterization” of the news by mainstream media.6 But others have voiced concerns.7 One
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media commentator considers the government’s “own journalism, their own description of
events of the day” potentially troublesome, because “it’s not an independent voice making that
description.”8 Others fear that the government might use the internet “on behalf of only one
point of view,” instead of on behalf of the public.9
These mixed reactions are symptomatic of the confused state of the law—and of legal
scholarship—on the issue of government speech. On one hand, communicating with the public
is an essential function of government.10 The government must be able to inform, and may even
seek to persuade, the general population about its policies and activities. But as government
speech becomes more persuasive, it can begin to resemble propaganda, and disseminating
propaganda is beyond the government’s constitutional authority.11 As scholars and judges have
attempted to distinguish between permissible government communication and impermissible
propaganda, two difficult interpretational problems have confronted them. First, drawing a line
between persuasion and propaganda can be a very vexing inquiry. Second, even if a particular
form of government speech seems impermissible, it can be difficult to articulate a constitutional
reason for prohibiting it. And with the advent of the new technologies of the “information age,”
these problems have come into particular relief.
The purpose of this paper is to begin to answer both of those questions. First, the Press
Clause of the First Amendment can be used to restrict some forms of government speech. After
a brief introduction to the issue of government speech in Part II and an overview of the historical
treatment it has received from courts and scholars in Part III, in Part IV this paper explains the
constitutional basis for Press Clause limitations on government speech. The Constitution
established the press as a check on government, so when government speech interferes with the
press’s checking function, that speech is unconstitutional. This argument has been considered in
various forms by other authors.12 But government speech was never squarely addressed by the
United States Supreme Court until its recent decision in Pleasant Grove City, Utah, v.
Summum.13 At first blush, Summum’s holding seems to permit nearly unlimited government
speech, unfettered by the Constitution.14 However, that language is overly broad, and Part IV
explains why future courts may be willing to consider a Press Clause limitation to the general
Summum liberties.
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But that conclusion leads to a second problem: even those writers who see why the Press
Clause limits government speech have not been able to clearly articulate when that limitation
should come into effect. In Part V, this paper contends for the first time that Press Clause
restrictions on government speech should be based on the physical medium used, and not the
content expressed, and explains why, in the hands of government, some media pose greater First
Amendment dangers than others. Finally, this paper concludes that the internet is the first mass
communication medium whose use by the government raises real constitutional concerns. Our
current administration is not engaged in impermissible government speech. However, the day
may come when it crosses the line. Accordingly, courts faced with Press Clause challenges to
government speech should distinguish Summum and consider limiting that speech, especially if it
is communicated via the internet.
II. GOVERNMENT SPEECH
A. The Ways Government Speaks
Our government speaks in a host of different ways. To successfully fulfill its role as it
defines rights, crafts social programs, manages the economy, taxes, spends and creates laws,
government must communicate with the public. 15 Its speech is sometimes indirect: the
government’s funding of the National Endowment for the Arts, for instance, carries with it an
implicit message that the arts are worthwhile. But when the government’s message is more
direct, it can become more controversial.16
The government often communicates directly to the public to advocate specific
viewpoints. President Theodore Roosevelt was the first to see his office as a “bully pulpit” that
allowed him, when he was unsuccessful at getting his way with Congress, to take his case
directly to the people.17 Accordingly, although scholars use the generic label “government
speech,” academic discussion has focused almost exclusively on speech by the executive branch,
which is often the most aggressive government communicator.18 For example, during the
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Vietnam War, political and military leaders mounted a campaign to appeal directly to the public
and drown out anti-war dissidents’ messages.19 President Carter’s strategy to fight the Arab oil
embargo included communicating a message of conservation to the American public.20
President Reagan went on television to convince the nation to support the American involvement
in Grenada and Lebanon—and to oppose congressional Democrats who were against the military
actions.21 President Clinton tried unsuccessfully to appeal to public opinion and create a sense of
crisis to gain support for his health care reform agenda.22 And President George W. Bush and
Vice President Cheney promoted and justified controversial post-9/11 national security programs
to the public on dozens of occasions.23
While the government has always tried to communicate directly to the public, often to
advance a controversial viewpoint, its efforts have intensified in recent years.24 According to
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one study, “the more recent the president, the more often he goes public.”25 George W. Bush
frequently used his “bully pulpit” to personally lobby the electorate on behalf of his education
reforms and tax cuts, his new Medicare program, the Iraq war, and “immigration reform.”26
One of the primary reasons that President Bush was able to step up these appeals, both in
frequency and in intensity, was that he had at his disposal a medium that was just coming of
age—the internet. Politically, the internet is a powerful tool, and President Bush was able to use
it to influence popular opinion.27 For example, to promote his tax cuts, he directed the public to
his website, www.bushtaxrelief.com.28 And by searching for old, allegedly pro-invasion
quotations and incorporating them into “rapid-response” releases specifically taking aim at
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individual legislators, the White House used the internet to mount public relations campaigns
against anti-war Democrats.29
But if George W. Bush was the first president in the internet age, Barack Obama is
unquestionably the first of that age. His has already been called the first “internet presidency,”
with reason.30 His campaign used YouTube, instant messaging, and a custom social-networking
program based on Facebook to raise money, shape his message and get out the vote.31 Many
commentators agree that this use of the internet played a major role in getting him into the White
House.32 Democrats generally portray their party as the party of the internet—although evidence
of which major party has made better use of the internet is mixed33—but the effectiveness of the
Obama’s internet campaign was still especially noteworthy. Between August and November
2008, Obama was mentioned in 500 million blog posts, compared with John McCain’s 150
million mentions, and had 844,927 MySpace friends compared with McCain’s 219,404.34
President Obama’s campaign “Facebooked, Twittered, texted and YouTubed its way to
victory.”35
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Recognizing its power, the president and his supporters have made the persuasive use of
the internet a top priority in the new administration.36 There are early indications that the
president intends to rely heavily on the internet to communicate his message directly to the
public.37 His ambitions seem very broad. According to an internet-politics pioneer who worked
on his campaign, he is expected to use the kind of networking that was so successful during his
campaign to “transform the White House as well,” by using the internet to push his legislative
initiatives.38 The president’s popularity and mastery of the internet may allow him to exert a
strong influence over Congress.39 Clearly, government’s use of the internet has the potential to
radically transform its relationship with the public, and to reshape the political system itself. In
the age of the internet, the government is speaking like never before.
B. The Paradox of Government Speech
The preceding examples present what commentators have called the paradox of
government speech.40 Non-neutral speech by the government is “at once integral to democratic
society and potentially subversive of core First Amendment values.”41 On one hand, government
speech is an essential part of a republican democracy. The executive branch could not
successfully govern without the ability to “explain, persuade, coerce, deplore, congratulate,
implore, teach, inspire, and defend with words.”42 But with the government’s power to
communicate comes the power to destroy the bedrock of government by consent, because “the
power to teach, inform and lead is also the power to indoctrinate, distort judgment, and
perpetuate the current regime.”43 Government has consistently sought to control public
perceptions and dominate debate, often successfully.44 And at some point, legitimate speech by
the government can cross the line and become propaganda, which is anathema to government by
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the people.45 The Founding Fathers were suspicious of governmental rhetoric aimed at winning
over popular opinion, fearing that oratory might undermine the “rational and enlightened debate”
democracy requires.46 Madison, for example, argued forcefully against a proposed modification
to the Virginia state constitution that would have allowed a branch of government to appeal
directly to the people to redress constitutional imbalances.47 This sentiment was rooted in the
understanding that the most serious danger of government speech is that it has the potential to
undermine “the ability of citizens to think clearly about policy issues and government leaders.”48
More than any person or corporation, the government has the resources—and interest—to
convince the public to support specific social or governmental policies.49 Its ability to misuse
that power raises grave concerns, because government speech can legitimately threaten the
balance of power between itself and the people.50
Our tendency is to associate propaganda with totalitarian governments. But past
Supreme Court decisions have countenanced the possibility that our government’s expression
can be propaganda too.51 A seminal article on government speech defines propaganda as “the
use of facts, fiction, argument and suggestion, sometimes supported by an effort to suppress
inconsistent material, with the calculated purpose of instilling in the recipient certain beliefs,
prejudices, or convictions” designed to produce a certain course of action.52 By that measure, we

45

William E. Lee, Manipulating Legislative Facts: The Supreme Court and the First Amendment, 72 TUL. L. REV.
1261, 1268 n.39 (1998) (quoting Beauharnais v. Illinois, 343 U.S. 250, 270 (1952) (Black, J., dissenting)); see also
The Supreme Court, 1986 Term—Leading Cases, 101 HARV. L. REV. 209, 217 (1987) (pointing out that
“government speech can both make valuable contributions and pose dangerous risks to a diverse marketplace of
ideas.”).
46
GELDERMAN, supra note 17, at 2–3.
47
THE FEDERALIST NO. 49 (James Madison) (contending that “there appear to be insuperable objections against the
proposed recurrence to the people, as a provision in all cases for keeping the several departments of power within
their constitutional limits.”); see also John C. Eastman, Judicial Review of Unenumerated Rights: Does Marbury’s
Holding Apply in a Post-Warren Court World?, 28 HARV. J.L. & PUB. POL’Y 713, 726 (2005) and Doni
Gewirtzman, Our Founding Feelings: Emotion, Commitment, and Imagination in Constitutional Culture, 43 U.
RICH. L. REV. 623, 646 (2009) (noting Jefferson’s role drafting and supporting the proposed amendment).
48
Yudof, supra note 40, at 901.
49
John E. Nowak, Using the Press Clause To Limit Government Speech, 30 ARIZ. L. REV. 1, 4–5 (1988).
50
Bezanson & Buss, supra note 15, at 1504. See also Entman, supra note 21, at 67 (citing research that
demonstrates that the greatest source of power in the “power flows” among the government, the media and the
public is the government).
51
See, e.g., Arkansas Educ. Television Com’n v. Forbes, 523 U.S. 666, 688 (1998) (Stevens, J., dissenting)
(explaining that “Congress chose a system of private broadcasters licensed and regulated by the Government, partly
because of our traditional respect for private enterprise, but more importantly because public ownership created
unacceptable risks of governmental censorship and use of the media for propaganda”); Public Utilities Commission
v. Pollak, 343 U.S. 451, 466 (1952) (Black, J., concurring) (finding that, in a case that challenged the
constitutionality of government-funded broadcasts on streetcars, “subjecting [transit] passengers to the broadcasting
of news, public speeches, views, or propaganda of any kind by any means would violate the first amendment”)
(emphasis added).
52
Robert D. Kamenshine, The First Amendment’s Implied Political Establishment Clause, 67 CAL. L. REV. 1104,
1126 n.81 (1979). Black’s Law Dictionary provides a similar definition: “The systematic dissemination of doctrine,
rumor, or selected information to promote or injure a particular doctrine, view, or cause.” BLACK’S LAW
33

see that some of the past actions of our government have quite clearly been propaganda—for
instance the Bush administration’s payments to Armstrong Williams. But other types of speech
do not seem to raise a problem, like President Carter asking us to conserve energy. It is the cases
in between that present the difficult issue of when, exactly, government speech becomes
propaganda. And even if government speech is called “propaganda,” how the law should limit it
also remains an open question. The next Part describes the various historical attempts to resolve
these questions, and reveals why they are no longer adequate.
III. THE RESTRICTION OF GOVERNMENT SPEECH: HISTORICAL PERSPECTIVES
A. The Congress: Legislative Theory
After World War II, at the behest of academics and journalists, Congress began to
confront the question of how domestic propaganda—which had been so useful in wartime—
could be controlled during peacetime.53 The 1951 budget contained a provision stipulating that
no part of any appropriation in the budget could be used “for publicity or propaganda purposes
not heretofore authorized by Congress” and similar prohibitions have been included in every
appropriation bill since.54 But these anti-propaganda provisions have proven to be essentially
toothless.
For example, in 1983, House Democrats discovered that the Reagan administration had
been paying writers to publish anti-Nicaragua editorials, and referred the matter to the
Government Accountability Office (GAO). The GAO found that the activities were essentially
“covert propaganda,” but it took no action.55 Likewise, when the story broke that the Clinton
White House had paid networks millions of dollars from the coffers of the Office of National
Drug Control Policy to dissimulate anti-drug themes on shows such as ER and Beverly Hills
90210, the Republican Congress convened hearings and the matter was referred to the FCC.56
But although the FCC spoke out against the arrangement, it did not impose any penalties on the
broadcasters or the government.57
The legislative solution has been inadequate for two reasons. First, the GAO, which is
the main body responsible for enforcing the anti-propaganda laws, is poorly suited for the task.58
Its role is only advisory, so its opinions have no precedential weight or legal enforceability.59
The most it can do is refer matters to Congress for additional investigation.60 Second, the GAO
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is faced with the challenge identified earlier––determining the definition of “propaganda”—but
the agency charged with drawing the line around government propaganda has publicly stated that
it does not know where that line is.61
Recognizing the fact that inadequate statutory prohibitions were partly to blame for the
Armstrong Williams scandal during the Bush administration, where reporters discovered that the
White House was paying a radio personality to promote the president’s policies,62 Democrats in
both the House and the Senate introduced legislation in 2005 designed to more actively curb
government propaganda.63 The House version died in committee.64 A weakened Senate version
made it out of committee, but never came to a vote.65 But even if it had passed—which at the
time was considered unlikely—many commentators felt that it would not have had a meaningful
effect on government speech.66 The unsuccessful 2005 bills are merely another chapter in the
long “historical failure” of legislative checks on government propaganda.67 In light of this
history, placing faith in legislative intervention to define and check abusive government
expression seems unwise. Instead, we must look to the Constitution.
B. The Judiciary: Constitutional Theory
Because of the absence of legislative provisions regarding government speech, the
Supreme Court has turned to the First Amendment. The Court’s responses have been
“occasionally bold, but rarely pretty.”68 Government speech cases have been called the “ugly
stepchild” of First Amendment jurisprudence.69 Indeed, the fact that the Constitution does not
place any explicit limitations on government speech has made constitutional principles difficult
to develop, and the confused guidance from the Supreme Court, which this section examines,
61
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suggests that the Court has not yet formulated a clear constitutional theory of government
speech.70
i. Government as a First Amendment Right-Holder
A threshold issue in government speech analysis is whether the government is a protected
speaker under the First Amendment. If it is, it would have a right to speak equal to any other
private citizen, and further analysis of constitutional restrictions would be futile. But the
prevailing view is that government expression is not included within the First Amendment’s
protections.71 Because the First Amendment has historically served to limit government, and not
to protect it,72 Professor Mark Yudof, a pioneer of government speech scholarship, notes that
interpreting the First Amendment to affirmatively protect government’s right to speak “would be
a grave error.”73 Reading a First Amendment recognition of government’s freedom to speak is to
“turn the Constitution upside-down.”74 Hence, because government does not have an unchecked
right to speak, there may be at least some theoretical situations in which its speech can be
restricted.
ii. The First Amendment’s Restrictions on Government Speech—Scholarly and Judicial
Views
Whether the First Amendment places limits on government speech, however, is a far
more difficult question, and it has correspondingly generated more controversy among
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academics. To the extent that a consensus has formed on the issue, it appears that scholars find
no explicit restriction on government speech in the First Amendment, so that any limitations are
passive, implied by the First Amendment’s protections—in particular by the Press Clause.
Speech and press freedoms were constitutionally protected to ensure the “unfettered
interchange” of ideas throughout society.75 But these protections are more than a mere
commitment to free expression and communication “for their own sakes.”76 Instead, the
Constitution plays a structural role in our system of self-government,77 ensuring the free
discussion of government affairs, including candidates, policies and political processes. 78
According to some scholars, freedom of the press and of speech in First Amendment protect
these democratic values for two distinct reasons. The first, which Professor Vincent Blasi calls
the marketplace-of-ideas function, aims to promote “the search for truth” among the populace in
order to encourage “autonomous decisionmaking by citizens.” 79 Both a free press and individual
free speech preserve this value.80
But the First Amendment also serves a second political function—“checking the abuse of
power by public officials.” 81 In practice, this role is most often fulfilled by the press when it
provides the public with information it otherwise would not have about the government’s
activities. Because of the complexity and rapidity with which modern American government
makes decisions, timely reporting that provides context and criticism of the current
administration’s policies is an essential precondition for modern democracy.82 When the
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government speaks to the public directly, it can communicate the message it wants, but when its
message goes out through the press, journalists and editors can add their own viewpoints,
allowing listeners to consider, question, and possibly oppose the government’s account of its
own activities.83 Accordingly, members of the Washington press corps often consider
themselves “the permanent in-house critics of government.”84
Many First Amendment scholars see this dynamic—where a free and independent press,
rather than the freedom of individual speech, is the primary check on government speech—as
what the Framers of the Constitution intended.85 There is still scholarly disagreement about
whether the Press and Free Speech clauses protect distinct rights or instead form one coextensive
protection of expression.86 And in the past, the United States Supreme Court has declined some
efforts to attribute to the Press Clause a special meaning distinct from the Free Speech Clause.87
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But, although the Supreme Court has never addressed the issue directly, some of its more recent
decisions have implicitly acknowledged that the Press Clause and Free Speech Clause protect
different activities.88
Viewing the Press Clause as according distinct guarantees is the most logically consistent
approach to constitutional interpretation. Justice Stewart famously said that “[i]f the Free Press
guarantee meant no more than the freedom of expression, it would have been a constitutional
redundancy.”89 Unlike free speech, the press can subject government to “extensive public
scrutiny,” and thereby bring governmental corruption and abuse of power into the open.90 In
fact, the press is viewed by many as the “fourth estate” of government, whose role is to check the
activities of the three branches.91 Most individual citizens “either cannot, or choose not to,
compete in public debates dominated by the press and the government,”92 so it is “only the mass
dissemination of information can truly check governmental abuses of power.”93 Thus, for the
purposes of “checking government power, speech was an afterthought, if it was viewed as
serving that function at all; the press was expected to be the primary source of restraint.”94
88
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While the Speech Clause protects individuals’ ability to exercise their democratic
responsibilities, it is the Press Clause that keeps government from abusing theirs.
Accepting the view that the Press Clause was intended as a check on government implies
some First Amendment limitations on government speech. However, these restrictions are
indirect, countenancing a press corps that is sufficiently strong and independent to provide the
public with its own version of the government’s story. That passive protection is the extent of
the limitations most scholars find in the First Amendment. The general view is that there is no
safety net—i.e., no active prohibition on how the government can speak. Commentators have
assumed that the press will be powerful enough to perform its checking function, and have
concluded that those protections are sufficient.95 This has led to the conclusion that the
Constitution does not impose any restriction whatsoever on most forms of government speech,
and that the government has “virtually boundless discretion to say what it wishes.”96 In the
words of one scholar, “[w]hen government misuses its power to communicate we do have a
problem, but this does not mean that we have a First Amendment problem.”97
iii. Judicial Development of the “Government Speech” Doctrine
This view has become embodied in current Supreme Court jurisprudence through the
development of the so-called “government speech doctrine.” The doctrine’s root was Rust v.
Sullivan, which contemplated whether the government could constitutionally prohibit doctors
working in federally-funded family planning clinics from providing advice about abortion.98 The
Court held that the restriction was permissible because, unlike private speakers, the doctors in
Rust spoke for the government and “when the Government appropriates public funds to establish
a program it is entitled to define the limits of that program.”99 Whatever that language stands
for, it does not seem to grant unlimited speech rights to the government. Nevertheless, it marks
the humble beginnings of a doctrine which eventually has become much more expansive.
For more than a decade, the Court reached several government-speech decisions that
were no broader than Rust. In Rosenberger v. Rector and Visitors of University of Virginia, the
institution “because of its contribution to various forms of human good—in particular, the press’s contribution to
checking governmental abuses”).
95
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Court held that a university’s refusal to fund a student-run Christian newspaper was
unconstitutional viewpoint discrimination.100 In dicta, however, Rosenberger redefined Rust as a
formal test: the government cannot compel private speech, but if it is using a private speaker to
promulgate a government message, it is “entitled to say what it wishes.”101 Importantly, though,
that interpretation of Rust was limited to situations where the government “appropriates public
funds to promote a particular policy of its own.”102 In Board of Regents of University of
Wisconsin System v. Southworth, students at the University of Wisconsin challenged a mandatory
student activity fee used to support student organizations whose viewpoints they found
objectionable.103 Reversing the lower courts, the Supreme Court allowed the fee.104 Again,
however, because it held that this was not government speech, the Court did not extend Rust.105
In Legal Services Corp. v. Velazquez, the Court considered the constitutionality of a
statute that prohibited funding from the Legal Services Corporation, a federally-funded legal aid
program, to be used for the representation of clients who aimed to challenge the existing welfare
law.106 Although, like Rust, it involved a compelled-speech challenge, the Court held the
restriction unconstitutional, because it judged the speech at issue—the LSC attorneys’
advocacy—to be private speech and thus distinguishable from Rust.107 In the process, however,
the Court reaffirmed Rust’s permissive treatment of government speech.108 Finally, in Johanns
v. Livestock Marketing Association, the Supreme Court considered beef producers’ challenge of
a federal law that required them to pay an assessment which funded advertisements promoting
beef.109 The Supreme Court vacated the Eighth Circuit’s ruling and held that “Citizens may
challenge compelled support of private speech, but have no First Amendment right not to fund
government speech.”110 But while the Court broadly framed the issue to be “whether the generic
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advertising at issue is the Government’s own speech and therefore is exempt from First
Amendment scrutiny,” its actual holding, which only applied the exemption to compelledfunding situations, was much narrower.
Thus, Rosenberger, Southworth, Velazquez and Johanns all reached limited holdings.
Language in these decisions indicating that government is entitled to say what it wants is
therefore necessarily dictum. But these dicta have provided a springboard for lower courts to
steadily begin expanding Rust’s permissive government speech doctrine beyond compelledfunding and compelled-speech cases. Between 2002 and 2008, all but one circuit offered the
chance to expand government speech using Rust’s dicta chose to do so.111 And in its most recent
government-speech decision, the Supreme Court follows that majority and grants government
speech broad exemptions from First Amendment challenges.
In Pleasant Grove City, Utah, v. Summum, the plaintiff, a religious organization, had
written Pleasant Grove’s mayor twice to request permission to build a stone monument
containing “the Seven Aphorisms of SUMMUM.”112 Although this was neither a compelledspeech nor a compelled-funding case, the Court considered it under the following rule:
If petitioners [the city and mayor] were engaging in their own expressive conduct,
then the Free Speech Clause has no application. The Free Speech Clause restricts
government regulation of private speech; it does not regulate government speech.
A government entity has the right to speak for itself. It is entitled to say what it
wishes, and to select the views that it wants to express. 113
Applying its rule, the Court held that the City’s refusal to accept the monument was government
speech, and therefore entirely exempt from First Amendment scrutiny.114 Just like the lower
courts, the Supreme Court cobbled together dicta from Southworth, Rosenberger and Rust along
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with a much narrower holding in Johanns to create a vastly expanded government speech
doctrine, under which government’s right to speak is nearly unlimited. Justice Stevens’s claim
that “[t]he Court’s opinion in this case signals no expansion of [government speech] doctrine” is
either misguided or disingenuous.115 Summum represents the first time the Supreme Court has
adopted such an expansive view of government speech.
Thus, the status quo, as understood both by scholars and judges is that, while the checks
on government guaranteed by the First Amendment’s freedoms may implicitly limit the
government’s expression, the Constitution does not actively restrict what the government can
say. Instead, the government apparently has virtually limitless authority to communicate its
message, which must be tested in the “marketplace of ideas” that the Free Speech and Free Press
Clauses create. However, there are several reasons to believe that this understanding of the
government’s right to speak is far too expansive—and too simplistic.
IV. THE CONSTITUTIONAL BASIS FOR AFFIRMATIVE RESTRICTIONS OF GOVERNMENT SPEECH
Constitutional scholarship and, more recently, judicial decisions have roundly disclaimed
the idea of affirmative First Amendment restrictions on government expression, instead finding
that government is entitled to say “what it wishes,” unfettered by the First Amendment.116 At
first glance, the multiplicity of sources espousing this viewpoint would seem to validate its
soundness, but their concordance belies two theoretical shortcomings. First, the view is based on
a misapplication of the Court’s holding in Rust and subsequent cases. In reality, the principle
that government can say what it wants is best seen as a shorthand that masks a much more
complicated, and possibly nuanced, view of the relationship between the First Amendment and
government expression. Second, and more importantly for this discussion, the view that
government can say what it wants is premised on the assumption of a press powerful enough to
contradict it. For reasons we will see below, that view is becoming increasingly questionable,
suggesting that it may be time to revise the post-Rust expansion of the “government speech”
doctrine. And dictum in the Supreme Court’s most recent government speech decision, Pleasant
Grove City, Utah v. Summum, suggests that in future cases, the Court may be willing to do so by
recognizing a Press Clause limitation on the otherwise expansive government speech doctrine.
A. Summum Does Not Preclude Press Clause Challenges to Government Expression
Because of the press’s constitutional purpose as the government’s watchdog, it is
relatively straightforward to argue that government speech should be limited when it impedes
that role.117 The press’s constitutional role is to provide the public with another perspective on
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the government’s activities, one which may be different from the official version of events.118
Without a strong press, that opposing viewpoint will be missing, and the First Amendment’s
“interrelated goals of a robust public debate, an autonomous citizenry, and informed selfgovernment would be significantly compromised.”119 However, as intuitively appealing as this
construction of the Press Clause might be,120 the Supreme Court’s expansion of the government
speech doctrine in Summum seriously jeopardizes its applicability. The Court’s view that “[t]he
Government’s own speech is exempt from First Amendment scrutiny”121 and that “Government
is not restrained by the First Amendment from controlling its own expression” might seem to
definitively preclude any Press Clause restrictions on government speech.122 However, the Court
may have spoken too broadly. While Summum closed the door on Speech Clause challenges to
government speech, it opened a window for the Press Clause.123
Indeed, despite the Court’s broad language, Summum’s holding reveals quite clearly that
the decision was based on the Free Speech Clause, and not the Press Clause or the First
Amendment as a whole. Members of the Summum organization claimed that the city’s speech
violated their individual right to free speech, and not any right asserted as members of the
press.124 And while some of the Court’s opinion appears to indicate that the government’s “right
to speak for itself” is entirely exempt from First Amendment scrutiny, in the very same
paragraph states that “the Free Speech Clause”—not the whole amendment—“does not regulate
government speech.”125 In fact, the opinion later states that its holding “does not mean that there
are no restraints on government speech,” specifically insisting that “government speech must
comport with the Establishment Clause.”126 If the Establishment Clause, which is part of the
First Amendment, is a viable restriction on government speech, then Summum’s broad
government speech rights cannot be based on the entire amendment. Unfortunately, while
Summum discussed the Free Speech and Establishment clauses, it remained silent regarding the
Press Clause.127 The question of how the Court is likely to rule if faced with a challenge that
particular government speech impinges on the press’s right to unfettered expression in violation
of the Constitution remains open.
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B. Courts May Consider Press Clause Limitations Differently
The dicta and concurrences in Summum indicate that the Court might be amenable to a
special exception to its broad government speech doctrine when that speech interferes with the
press. First, individual justices’ concurrences indicate a desire to keep the holding in Summum
limited. For example, Justice Stevens notes that “even if the Free Speech Clause neither restricts
nor protects government speech, government speakers are bound by the Constitution’s other
proscriptions, including those supplied by the Establishment and Equal Protection Clauses” and
that “these constitutional safeguards ensure that the effect of today’s decision will be limited.”128
The most informative concurrence may be Justice Breyer’s, which was based on his view that the
formalistic government speech doctrine could lead to perverse results.129 He suggested asking
“whether a government action burdens speech disproportionately in light of the action’s tendency
to further a legitimate government objective.”130 Under this standard, the Court might very well
follow the Ninth Circuit’s lead and find that the Press Clause limits “government speech that
makes private speech difficult or impossible”131—in other words, that most applications in which
the government’s non-neutral speech displaces the media would be unconstitutional. But no
matter which way the Court were to decide a future case, the holding, dicta and concurrences in
Summum reveal that the Supreme Court’s confused government speech jurisprudence has not yet
precluded such speech from being challenged on Press Clause grounds.132 If the Press Clause
provides a First Amendment basis for actively limiting government speech, that basis is
undisturbed by the holding in Summum. The next section considers whether such a basis exists.
C. Courts Should Consider Press Clause Limitations Differently
A primary purpose of the Press Clause was to establish a free, independent press to
provide a check on government speech. Assuming that the government respects that freedom,
the thinking goes, the press will be able to perform its checking function by acting as an
independent speaker in the marketplace.133 In other words, the government can speak as it
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wishes, because its viewpoint will be tested by the press in the marketplace of ideas.134 This is
the indirect restriction many scholars agree is in the Constitution.135 But a fundamental
assumption of this line of thought is that the press will always be able to speak loudly enough to
counter the government’s version of events.
However, the media industry is in the midst of massive technological and economic
changes, and those changes are fundamentally calling into question whether the media is—or
will remain—strong enough to counter the government’s voice in the marketplace. We will
explore these changes in detail later,136 but for the moment we can consider the question
theoretically. If, arguendo, the assumption that the media can speak loudly enough to counter
the government’s communication is false, the view of limitless government speech under the
First Amendment becomes untenable.
Writers have noted several problems that government speech has the potential to raise.137
Of those dangers, the one that most clearly implicates the media is the possibility that
government can speak in such a way as to drown out the voices of the media in the
marketplace.138 Indeed, even as a “mass communicator,” it is difficult to see how the
government’s own speech could limit the speech of individuals. But it can limit the effectiveness
of the press’s speech.139 Thus, it is much more likely that government speech would impinge on
the press’s right than on individuals’ rights.
Despite the presence of the First Amendment, it is possible—at least in theory—for
government’s communication to exert such strong control over the press that it will have
difficulty disseminating sufficient information to keep the government accountable.140 The
government expends significant money and effort to promote its own viewpoints, so that
opposing speakers often operate at a disadvantage.141 Hence, a government does not need to
directly curtail the activities of private media outlets “if it can effectively displace them by
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subsidizing the ‘friendly’ press or, better still, by establishing an inexhaustibly more powerful
press committed exclusively to its own view.”142
When the government’s communication curtails First Amendment press rights, the letter
and purpose of the Constitution dictate that the government’s right to speak must be subservient
to that of the press. As other scholars have pointed out, the basis for this conclusion is quite
clear. The Press Clause constitutionally enshrined the press as an essential “fourth estate” of
government whose role is to provide the public a check on the activities of its government.143
But the “mass dissemination of information to the American public by government agencies
circumvents and undercuts the role of the private sector press in our democratic system.”144 And
if the government’s own accounts were to become the main way “by which the public received
information about government actions, the press could not perform its checking function.”145
Communication by the government, if it replaces the press, can threaten the “processes of
consent through indoctrination and the withholding of vital information, thereby undermining the
power of the citizenry to judge intelligently and to communicate those judgments.”146 Hence, the
Constitution dictates that the government cannot speak in a way that impairs the media’s ability
“to engage in mass communications to the public regarding both political and nonpolitical
matters of public concern.”147 When the government speaks in such a way as to overpower the
press, the Constitution requires that the government’s speech be restricted.148
V. MEDIUM, NOT CONTENT: THE FIRST AMENDMENT BASIS FOR RESTRICTING GOVERNMENT
SPEECH
Hence, the Press Clause allows us to clear one hurdle. When it interferes with the press,
the government’s speech must be restricted in order to preserve the press’s constitutional
checking function. Other scholars have correctly recognized that it is what the Constitution
requires.149 However, even scholars who have correctly identified the constitutional problem
with government speech have had difficulty overcoming a second obstacle: crafting a solution to
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the constitutional problem is difficult because answering the question of whether the Press
Clause can impose limits on government speech does not help us determine when those limits
should apply.
A. The Problem: Content-Based Regulation of Government Speech
The root of this conceptual difficulty is the “dual nature” of government speech as both
necessary for good administration and potentially threatening an informed, autonomous
citizenry.150 Even commentators who believe that some government speech is impermissible
recognize that most is not only allowed, but necessary for good governing.151 The Supreme
Court has said that “[t]o govern, government has to say something,” and “it is not easy to
imagine how government could function if it lacked” this freedom.152 On the other hand, the
First Amendment countenances the danger that government will misuse that freedom for
propaganda.153 But between these “polar extremes—the provision of information to members of
the body politic and attempts to sway public opinion through propaganda that stifles dissent—it
[is] difficult for the Court to draw a line concerning the permissible scope of government
speech.”154
Unfortunately, this perceived difficulty has caused some of the leading commentators to
settle for much weaker limitations on government expression than the Press Clause might
otherwise permit.155 But there is a simple reason commentators have reached these logical
impasses: they have confused the issue. It may true that the government speaks on a multitude of
subjects, and that distinguishing between what content is acceptable and what content is
propaganda is a daunting task. But the Constitution does not require that we distinguish good
150
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government speech from bad based on its content. Instead, the distinction between permissible
and impermissible speech should be based on the medium the government uses.
B. The Solution: The Practical Basis for Medium-Based Restrictions
The government has been speaking persuasively to the American public since the days of
the Revolution, but the vast majority of scholarly articles and judicial decisions identifying
government speech as a problem have been written very recently.156 Other commentators have
noticed this phenomenon, but none has examined its implications. Government is saying the
same things to the public as it always has—if anything, its proclamations have tended to be more
measured and moderate than in the past.157 Thus, the reason that government speech is raising
concerns that it did not raise before cannot be its content. What has changed is the medium the
government uses. The problem is not what the government is saying, it is how it is saying it—
and therein lies the solution to restricting government speech.
i. New Media and The Advent of the Internet
The lack of explicit constitutional restrictions on government speech may partly be
explained by the fact that the Framers did not foresee the possibility that “government might
speak so loudly that it would drown out other voices.”158 Many of the pioneers of government
speech theory operated from the same assumption.159 But the Framers and early scholars had no
way of fully comprehending the effects of the rapid rise of powerful new communication media
that would call that assumption into question. Nearly all academic discussion of the problem of
government speech has taken place over the past twenty-five years, and most of it has been much
more recent than that. During that time, communication technology has experienced changes
that are nothing short of revolutionary. In 1979, when Professor Yudof wrote his seminal article
on government speech, he concluded that government speech using modern technologies created
new constitutional problems.160 But at that time, cable television was only in one in five
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homes.161 Cellular phones, personal computers and the internet were in their infancies.162 In
1985, Professor Delgado noted that communications technology could magnify the government’s
already powerful voice, but the technologies he had in mind were “reports, releases, films,
commercials, and press conferences.”163 Three years later, when Professor Nowak first proposed
Press Clause limitations on government speech, one way he justified his conclusion was by
pointing to the rapid changes in mass media technology.164 His fear, though, was the growth in
cable television and the widespread use of communications satellites.165 While these authors
foreshadowed the government-speech implications of new technologies, they all wrote before the
widespread adoption of the most powerful new technology of all—the internet. None of them
mentions personal computers, much less the internet.166 Yet now, a few decades later, the
internet is indisputably becoming the world’s prime communication medium.167
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The internet is different from—and more powerful than—older communication media for
several reasons. It has opened up new means of communication, such as chat rooms,
newsgroups and e-mail, which can be transmitted across vast distances “without degradation,
decay, or substantial delay.”168 It permits mass communication at much lower cost.169 Internet
media is more durable than print or broadcast media, because its content can be easily and
repeatedly accessed over a longer period of time.170 It is very pervasive, much more so than
equivalent print forms.171 For example, internet messages can be amplified by repeated
forwarding, allowing recipients to become speakers in their own right.172 It is both easy to
access and easy to disseminate information on the internet.173 And, unlike other media, the
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internet is a largely unregulated medium where, most often, “anything goes.”174 Thus,
commentators have noted how internet content is permeating every American’s daily life.175
The lack of regulation, the flexibility of technology and the two-way ease of access have
resulted in a massive proliferation of individual speakers on the internet. Indeed, “[w]ith the rise
of the Internet as a powerful medium of mass communication and a new public forum, anyone
with a dial-up account ‘can become a town crier with a voice that resonates farther than it could
from any soapbox.’”176
The implications of the Internet’s rapid development for the function performed
by an expressive access right should be obvious. The Internet provides private
individuals with the opportunity to circumvent the institutional media as both a
source of communicative power and as a method of information retrieval. It may
be true that an individual’s power to reach the public through the Internet does not
match that of a national television network. The fact remains, however, that the
individual’s power to instantaneously convey her message to a wide audience has
grown significantly in recent years, because of this technological advance.177
This proliferation of voices might seem to bode well for democratic discourse and provide an
important check on improper government speech. Indeed, some writers—especially during the
internet’s infancy—felt that the internet would provide greater access to the marketplace of
ideas.178 But recent empirical research supports the opposite conclusion: the internet may be
making communication less democratic. Surprisingly, websites’ “visibility” to internet users is
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actually very skewed, with a very few highly-visible websites and a very “long tail” of nearly
invisible ones.179 Because “the topology of the Web prevents us from seeing anything but a
mere handful of the billion documents out there,” one of the most influential empirical studies
found a “complete absence of democracy, fairness, and egalitarian values on the Web.”180 On
the internet, while everyone has theoretically equal power to communicate, in reality a handful of
powerful speakers can dominate the speech marketplace.
ii. Government’s Use of the Internet
Evidence shows that the U.S. government is making use of the internet’s power to
become one of that handful of dominant speakers. The internet is rapidly becoming the
government’s prime method of communicating with the public.181 The Louisiana State
University Libraries Federal Agency Directory counts nearly 1400 distinct federal government
websites, and more than 11,400 state and local governments now have publicly-accessible
websites online.182 Moreover, many Americans support using the internet in a limited role to
communicate with their public officials.183 And perhaps the most successful user of the internet
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in federal government history is our new president. Not only did his campaign’s masterful use of
the power of the internet play a large part in getting Barack Obama into the White House,184 but
the president has made it a clear priority of his new administration to use the internet to build
consensus, to advocate for the passage of legislation, and to foster transparency, all by
communicating his message “directly to the public.”185 The internet offers presidents a modern
“bully pulpit” that can allow them “simply to bypass Congress and the media that they do not
like (or that does not like them) and to address the public whenever they please as directly as
possible.”186 Recognizing that, thanks to the internet, “the power of the media is overrated,”
President Obama and his team have “push[ed] out the message that he wanted to dominate the
day rather than the message the media was focused on.”187
With Obama, the presidential bully pulpit has expanded again. Already labeled
the Internet President, Obama is evidently intent on getting out of the Washington
“bubble” to sell his policies directly to the American public. His regular use of the
bully pulpit since the inauguration has kept his personal approval ratings high,
above even the levels of support his policies enjoy.188
The talk in Washington is how “Mr. Obama will transfer his technological tricks from the
campaign trail to the White House, and use his impressive social networking skills to rally
support for an ambitious agenda.”189 Those efforts have already begun in earnest. For example,
the president has used YouTube to change a presidential routine—the weekly Saturday radio
address190—into a newsworthy event.191 Members of the public, who spent more than 14 million
hours during the campaign watching official videos on the internet,192 have already logged onto
the weekly address site millions of times.193 The audio version of the address is consistently
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among the ten most popular podcasts on iTunes.194 And one of the primary vehicles the
administration has used to garner support for the $787 billion American Recovery and
Reinvestment Act195 is the White House’s recovery.gov website.196 The messages contained in
these websites and podcasts are by no means sinister propaganda. In them, the president and his
team do what other administrations have always done—speak to the public to advocate for their
point of view. But the messages are unquestionably persuasive,197 all the more so because of the
government’s use of the new media. Now, more than ever, a robust press corps is needed to
question the government’s view of events. What raises a constitutional problem is that a strong
press might soon not exist.
iii. The Demise of Traditional Mass Media
What exacerbates the problem of the government’s increasingly prominent message is the
fact that the mass media is rapidly transforming toward a form that provides less checks on
government speech. In March, 2009, after 146 consecutive years of publishing the Seattle PostIntelligencer printed its last issue.198 Two weeks earlier, the Rocky Mountain News shut down,
and within two weeks, the Tucson Citizen folded as well.199 This left each of these cities with
only one daily—and industry observers suggest that some of these one-newspaper markets will
soon become “no-newspaper markets.”200 This has already happened in smaller markets: on
March 23, 2009, the New York Times reported that four Michigan markets—Flint, Saginaw, Bay
City and Ann Arbor—would be losing their daily papers.201 Many other newspapers are on the
brink of bankruptcy or are searching for buyers.202 And other media are not immune. Between
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2002 and 2007, for example, total viewership for evening network news dropped nearly 20%.203
Local television and radio news stations have experienced similar trends.204
The implosion of traditional news outlets can be attributed to a multitude of causes, but
many commentators agree that the internet is a prime factor.205 According to a recent survey by
the Pew Research Center for the People and the Press, Americans are largely abandoning print
newspapers as they turn to the internet for news. Furthermore, while online readership is
growing rapidly, that growth has failed to offset the decline in print readership so overall news
consumption is decreasing.206 Between 2000 and 2008, the percentage of respondents who read
print newspapers for their news decreased by nearly 30%, while the percentage of internet news
readers increased more than 60%, and for the first time, more respondents used the internet for
news than newspapers or radio newscasts.207 As readership has dropped, so has advertising
revenue, which is the lifeblood of the newspaper industry, declining approximately 25 percent
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since 2007.208 Classified websites like Craigslist.com have been to print classifieds what “the
internal combustion engine was to horse-drawn buggies.”209 By most accounts, the traditional
mass media is an endangered species.
Instead, traditional news outlets are rapidly being replaced by online sources. In 2008,
the internet surpassed all sources except television as the destination for national and
international news.210 This shift has changed the way the public receives its news. Although
some internet content is provided by traditional media companies who have gone online, much
of it also comes from brand-new, electronic-only sources. In 2008, for example, three of the top
five news sites by traffic volume, according to one survey, had no traditional analogue—Yahoo
News, Google News and the Drudge Report.211 And other online sites continue to be ascendant.
After barely registering in the political debate in 2004, huffingtonpost.com was among the
twenty most visited sites during the 2008 election.212 Between 2007, politico.com and
realclearpolitics.com both increased their readership by about 500%.213 Studies have shown that
these changes make a difference—online news outlets report the news differently than “legacy”
media. For example, in 2008, the Rod Blagojevich scandal was the sixth-most popular story in
print and broadcast, but did not crack the top ten online.214
The internet has not only redefined the major players, but it has also dramatically
increased their number. The internet’s very nature makes online news cheaper to produce, and
hence allows for more outlets. And more outlets allows each to be much more topic- or
viewpoint-specific, which some commentators have called the “splintering” of the news
online.215 For instance, a single individual might visit cnn.com for her national news, slate.com
for political commentary, espn.com for sports and tmz.com for celebrity gossip. Liberals have
Daily Kos, conservatives have the Drudge Report, and libertarians have libertarian.com. Roman
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Catholics can visit catholicnews.com while Evangelicals browse CBN.com. Five people who
may have previously been faithful NBC Nightly News watchers might very well depend on five
totally different news sources once they make the switch online. Thus, as the internet creates a
much larger number of speakers, each one’s voice becomes relatively less strong.216
The reason this matters, from a constitutional standpoint, is that the new internet media
may prove a poor substitute for the traditional media’s checking function of government speech.
An influential empirical study found that, from 1996 to 2000, politically interested Internet users
abandoned traditional media at a much greater rate than they increased their use, and did so at a
greater rate than internet users who were not interested in politics.217 And these new internet
sources “cater to more individualized and fractured tastes.”218 Thus, instead of the situation that
prevailed in the past—where several large media outlets were influential enough to coherently
challenge the government—the number of speakers is multiplying to the point where none of
them will have sufficient influence to counter the government’s story. The splintering of the
news on the internet has been called a “media dystopia,” and it raises concerns that the new
media will be unable to perform the same role as the traditional mass media.219 The transition to
digital-only newspapers “may presage an era of news organizations that are smaller, weaker and
less able to fulfill their traditional function as the nation’s watchdog.”220
C. The Legal Basis for Medium-Based Restrictions on Government Speech
Medium-based restrictions are not only wise from a practical standpoint; they also have a
sound basis in Constitutional theory and in judicial history. First, other cases provide precedent
for medium-based restrictions on speech that would normally be protected by the First
Amendment. In FCC v. Pacifica Foundation, the Supreme Court held that the FCC could
regulate “indecent” content on the airwaves—even if the same content might be protected if it
were published in print—and that a New York radio station had therefore violated the law when
it broadcast George Carlin’s “filthy words” monologue in the middle of the afternoon.221
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According to the majority opinion, “each medium of expression presents special First
Amendment problems.”222 The special problem that broadcasts over the airwaves presented was
their pervasiveness. “Patently offensive, indecent material presented over the airwaves confronts
the citizen, not only in public, but also in the privacy of the home, where the individual’s right to
be left alone plainly outweighs the First Amendment rights of an intruder.”223 Because the
medium in Pacifica was more pervasive than others, the FCC could restrict it in ways that would
be impermissible with respect to other media and still remain within the bounds of the
Constitution.224 Analogizing to Pacifica, some commentators have proposed similar mediumbased restrictions on the internet outside the government speech context.225 Others argue that the
internet is even more pervasive than broadcasts. 226
In another example of medium-based restriction on speech, in Wooley v. Maynard, the
Supreme Court upheld an injunction that allowed a group of New Hampshire Jehovah’s
Witnesses to conceal the “Live Free or Die” motto emblazoned on state license plates.227 The
Court held that the state could not compel citizens to become couriers for its message, but
explicitly refused to hold that the message itself was inappropriate.228 Therefore, Maynard limits
“the ways a state can speak and not the substance of its expression.”229
A potential barrier to these proposed medium-based constitutional restrictions of
government speech is the fact that American courts have generally accorded speech on the
internet broad protections under the First Amendment. Reno v. American Civil Liberties Union,
the first U.S. Supreme Court case to address the issue, involved a challenge to federal legislation
limiting the dissemination of sexual content on the internet.230 Analogizing to Pacifica, the
government argued that the internet should receive less constitutional protection than other forms
of speech.231 But the Supreme Court explicitly rejected this argument, according the highest
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level of scrutiny to communications on the internet.232 The Ninth Circuit has explained that First
Amendment protections on the internet are equivalent to those granted “prior to the high-tech
era.”233 And the Second Circuit has also expressed its disinclination towards judicial activism
regarding its application of the First Amendment to the internet.234
However, the fact that American courts have almost universally given speech on the
internet broad protections does not preclude regulating government speech. If anything, it
supports it. We have seen that the threat posed by government speech on the internet is the
drowning out or interference with the public’s free expression and the media’s checking
function. And courts have been much more solicitous toward individual speech than toward any
countervailing governmental interests—even ones with particular “legitimacy and
importance.”235 Limiting government speech is consistent with these judicial priorities, and
hence does not conflict with Supreme Court internet speech decisions.
Furthermore, medium-based Press Clause restrictions on government speech are justified
by the constitutional purpose of the Clause. The purpose of the Press Clause was to establish the
press as a watchdog on government. An implicit assumption was that the press would always be
able to speak strongly enough to perform that function, so long as it was free from active
attempts by the government to silence it. But technology has called that assumption into
question. Many commentators now agree that the government has the means to dominate the
“marketplace of ideas.”236 The weakening of traditional media means that the balance of power
in the marketplace is shifting toward the government—so the implicit limitations provided by the
Press Clause’s freedoms are no longer enough. To preserve the Press’s constitutional checking
role in the internet age, active prohibitions are required. If courts find that government speech
via a particular medium is drowning out the press, the government’s speech must be silenced.
VI. CONCLUSION
The rise of the government media and the decline of traditional mass media are in the
process of creating an environment that the first scholars to write about government speech never
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thought would be possible. The internet is eroding the power of the traditional media, while
simultaneously reinforcing and consolidating the government’s power as a speaker. And the
online “new media”—the internet news sources that are supplanting traditional media outlets—
are too fragmented to provide a coherent alternative to the government’s version of events. At
least for the time being, the government is emerging as one of the few monolithic speakers on the
internet. These dynamics are working together to create the very real possibility that the
government’s speech on the internet will drown out the mass media.
This is not to say that the government’s message is inappropriate. So far, the Bush and
Obama administrations have used the internet for the same types of speech as government has
always engaged in. But while the content has remained the same, the context of government
speech has changed. The government’s use of the internet has the potential to limit—if not
outright negate—the media’s constitutional role as the “fourth estate,” the check on government
enshrined by the Press Clause of the First Amendment. It is the government’s access to the
power of the internet, and not its speech itself, that raises constitutional problems. Therefore, the
Constitution requires that the government’s use of that medium be restricted to the extent that it
interferes with the checking function of the press.
The purpose of this paper is not to argue that the government should never be allowed to
speak persuasively—that is an essential function of government which should be preserved. Nor
is its purpose even to argue that the government can never speak persuasively on the internet.
Instead, its goal is to point out that Press Clause protections are fundamentally different from
Free Speech protections, and that distinction is very important for future legal challenges to
persuasive government speech. The Supreme Court’s recent decision in Summum precludes Free
Speech challenges, but leaves the door open to challenges grounded in the Press Clause.
Moreover, contrary to historical government speech theory, the rise of the internet is in the
process of dramatically changing the balance of power between the government and the press, a
balance that was created in the Constitution to promote democracy and discourage despotism.
Both legal and factual circumstances suggest that courts may soon be called upon to adjudicate
whether particular forms of government speech unconstitutionally limit the press’s checking
function. When that happens, courts should abandon the current standard that “government is
entitled to say what it wishes.” Instead, the Press Clause allows government speech to be
silenced when it interferes with the press’s checking function. And the determination of what
speech “interferes” should be based on the medium the government uses, and not the content it
expresses. The next challenge to government speech may very well be made in the context of
internet communication, and because the medium itself is so powerful that its use by the
government raises serious constitutional concerns, courts should give serious consideration to
restricting persuasive government speech on the internet.
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