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STATEMENT OF THE CASE
The defendant, Edward Arthur Vigil, was charged with sexual
assault on a child by one in a position of trust-pattern and sexual
assault on a child by one in a position of trust (v. I, pp. 1-2). Following a
jury trial, the defendant was convicted as charged (v. I, p. 66). The trial
court sentenced the defendant to 15 years to life in the Department of
Corrections (DOC) for sexual assault on a child by one in a position of
trust-pattern and 10 years to life in the DOC for sexual assault on a
child by one in a position of trust, to be served concurrently (v. I, p. 66;
v. XV, pp. 13-14).

STATEMENT OF THE FACTS
The defendant, a certified addictions counselor at a residential
treatment facility, sexually assaulted L.M., a 16-year-old girl receiving
treatment for cocaine addiction at the facility. Specifically, the
defendant touched L.M. over her clothes in the classroom, the kitchen,
and the gymnasium, and on December 18, 2006, the defendant called
L.M. outside while the other residents were playing volleyball and

touched her vagina and breasts underneath her clothing (v. I, p. 55; v.
X, pp. 23, 28, 34-36, 39-66). L.M.'s boyfriend, D.S., also testified that he
observed the defendant "smack [L.M.'s] butt and grab it" in the
gymnasium (v. X, pp. 35, 44-46).
The defendant denied L.M.' s allegations.

SUMMARY OF THE ARGUMENT
The trial court properly granted the prosecution's challenges for
cause to two prospective jurors where the prospective jurors indicated
that they could not fairly evaluate the testimony of the teenage victim
due to her age.
The trial court properly inquired into the reasons for the
defendant's dissatisfaction with his lawyer, and the court had no reason
to inquire further where the defendant's expressed dissatisfaction with
privately-retained counsel immediately before trial did not constitute
an assertion of a conflict of interest or a complete breakdown in
comm unication.
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The defendant was not denied his right to counsel of his choice
where he did not request new counselor move to dismiss counsel in the
trial court.
Finally, the trial court did not abuse its discretion in denying the
defendant's motion for new trial.
ARGUMENT
I.

The trial court properly granted the
prosecution's challenges for cause to two
prospective jurors.
A.

Standard of Review

The People substantially agree with the defendant's statements
regarding the standard of review and issue preservation. An appellate
court reviews the trial court's ruling on a challenge for cause for an
abuse of discretion. People v. Whitman, 205 P.3d 371, 377 (Colo. App.
2007). In reviewing a trial court's ruling on a challenge for cause, an
appellate court must review the entire voir dire at issue. People v.
Young, 16 P.3d 821,824 (Colo. 2001). Reviewing courts give

considerable deference to the trial court's ruling on a challenge for
cause, particularly when the ruling is based on the prospective juror's
3

credibility, demeanor, and sincerity in explaining his or her state of
mind. Id. Reversals on juror challenges are thus infrequent, largely
because it is recognized that, where a juror's recorded responses are
unclear or ambiguous, "only the trial court can assess accurately the
juror's intent from the juror's tone of voice, facial expressions, and
general demeanor." Id. at 825-26; People v. Richardson, 58 P.3d 1039,
1042 (Colo. App. 2002) (a ruling will be reversed as an abuse of
discretion only if there is no evidence in the record to support it); see

also Jurgevich v. District Court, 907 P.2d 565, 568 (Colo. 1995) (to
constitute an abuse of discretion, a court's action must be "manifestly
arbitrary, unreasonable, or unfair").
Here, the prosecution challenged the prospective jurors for cause,
the court granted the challenges for cause, the defendant objected, and
the prosecution subsequently exhausted all of its peremptory
challenges. Thus, the defendant preserved this issue for review (v. IX,
pp. 45-47). See People v. Lefebre, 5 P.3d 295, 303-05 (Colo. 2000); People

v. Macrander, 828 P.2d 234, 244 (Colo. 1992); but see Rivera v. Illinois,
129 S. Ct. 1446, 1450 (2009) (states may abolish peremptory
4

challenges); United States v. Martinez-Salazar, 528 U.S. 304, 317 (2000)
(a defendant's use of peremptory challenges is not "denied or impaired"
when he chooses to strike a juror who should have been excused for
cause, because the defendant receives precisely what the law provides);

Ross v. Oklahoma, 487 U.S. 81, 88 (1988) (as long as the jury that
ultimately sits is impartial, neither the defendant's Sixth Amendment
nor Fourteenth Amendment rights are violated).

B.

Jury Selection

During voir dire, the prosecutor asked the jury pool if anyone
thought that the burden of proof should be greater than beyond a
reasonable doubt due to the nature of the charges (v. VIII, p. 168).
Prospective juror Latoski indicated that she felt that Wayl (v. VIII, p.
168). When asked to explain, Latoski stated that she was concerned
that the victim was mentally ill because the prosecutor stated that she
was in a facility at the time of the assault (v. VIII, p. 168). Latoski

While the record does not immediately indicate that the responding
prospective juror was prospective juror Latoski, the prosecutor's
subsequent comments indicate that the statements were made by
prospective juror Latoski (v. VIII, p. 172: 10-12).
1
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indicated that she wanted to know what was wrong with the victim and
whether she imagined things (v. VIII, p. 169). The prosecutor explained
that the victim was a resident in the juvenile section of a drug and
alcohol abuse treatment facility (v. VIII, p. 169). Subsequently, the
prosecutor asked the jurors about their ability to follow the court's
instructions regarding the determination of witness credibility (v. VIII,
p. 183), and he specifically asked the jurors if any of them did not feel
comfortable:
Who does not? Who says, you know what, that
place that you just described is not any place that
I want to be sitting here making an important
determination about whether or not people who
live there are telling the truth?
(v. VIII, p. 184). Latoski responded, ''I'm not, that's me" (v. VIII, p.
184). Latoski then elaborated, stating, "there was a time I was so
scared that I would have said anything to get out of it," and she
continued by stating that she had lied in the past because she was
"scared to tell the truth because [she] thought something bad was going
to happen to [her]" (v. VIII, p. 184-85). As a result, Latoski stated that
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she "would have a hard time believing the younger person" (v. VIII, p.
185).
The prosecutor then asked prospective juror Case if she thought it
made sense that a 15- or 16-year-old girl would report a sexual assault
to police officers, counselors, family members, and lawyers for the sake
of getting attention (v. VIII, p. 189). Prospective juror Case responded
as follows:

It all depends because she was in a treatment
center. Who knows what she was wanting or
needing. I don't know how long she was in there,
if she was still, I wouldn't call it still, recovering
from being addicted to something, wanting
something, missing compassion from her family,
wanting compassion. Maybe he offered her
something.
(v. VIII, p. 189). The prosecutor responded, stating that most people
who commit these types of crimes are hoping other people will have that
type of attitude (v. VIII, pp. 189-90), and Case replied:
I understand that. But being a mother of a
teenager, not in, just knowing how a teenager,
you have - how do I explain this - will go to the
extreme point where that truth comes out and
depending on her situation and where she was at,
her family's situation.
7

(v. VIII, p. 190). The prosecutor then asked the entire panel if anyone
felt "as strongly as Ms. Case does, that some people of this age group
are just so fundamentally dishonest that they would take this to the
wall no matter what?" (v. VIII, p. 190). Latoski then responded, "I
think

SO"2

(v. VIII, p. 190).

The following day, prosecution challenged prospective jurors Case
and Latoski for cause (v. IX, p. 43), and the defendant objected,
although it is not clear whether defense counsel was objecting to Ms.
Case or Ms. Latoski:
[Prosecutor]: I'm going to ask that the Court
excuse for cause No. 54, Cody Case, and No. 40,
Katherine Latoski, No. 40, on the left.
The Court: I know who it is. Yeah, I know who it
IS.

[Prosecutor]: Judge, yesterday, at right about
five, Mrs. Case was talking about how she thinks
that teenagers necessarily make things up for
various reasons; and it's my position that she
cannot fairly listen to the testimony of teenagers

Again, the record does not initially reflect that prospective juror
Latoski was the one speaking, but subsequent comments by the
attorneys and the court indicate that the statements were hers (v. IX,
pp.43-44).
2
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who were residents of the Arapahoe House at the
time that this happened.
I then addressed the panel as a whole and said,
"Is there anybody here who agrees with Mrs.
Case?" ]\;1s. Latoski raised her hand and talked
about being I think a faculty in a residential
facility and expressed the same feeling that
teenagers necessarily make things up. So I don't
think that even The Court: Any objection?
[Defense Counsel]: I guess we would object, Your
Honor. I don't remember her stating that she
would not be able to follow the Court's directions
if she were to be selected.
The trial court then granted the challenges for cause:
I made some notes, and I recall what she said.
I'm going to strike Ms. Case and Ms. Latoski.
(v. IX, p. 44).

c.

Law and Analysis

To ensure a defendant's right to a fair trial, a court must excuse
biased or prejudiced persons from the jury. Young, 16 P.3d at 824.
Section 16-10-103(1)(j), C.R.S. (2010), requires courts to sustain
challenges for cause where "[t]he existence of a state of mind in the
juror evinc[es] enmity or bias toward defendant or the state." See also
Crim. P. 24. Thus, in determining whether a potential juror should be
9

disqualified for bias, a court must consider whether the juror will
render a fair and impartial verdict according to the law and the
evidence presented at trial. Young, 16 P.3d at 824. If the court has
genuine doubt about the juror's ability to be impartial under the
circumstances, it should resolve the doubt by sustaining the challenge.

Morrison v. People, 19 P.3d 668, 672 (Colo. 2000); People v. Luman, 994
P.2d 432, 435 (Colo. App. 1999).
Here, prospective jurors Latoski and Case indicated that they
could not fairly evaluate the testimony of the teenage victim in this case
due to her age and their preconceived beliefs that teenagers lie.
Prospective juror Latoski stated that she did not want to determine the
credibility of witnesses (v. VIII, p. 184: 13), that when she was younger
she lied to get out of trouble or because she was scared (v. VIII, p.
184: 17 -18, 185:3-5), and that she "would have a hard time believing the
younger person" (v. VIII, p. 185:7). Prospective juror Latoski also
agreed that some people of this age group are just "fundamentally
dishonest" (v. VIII, p. 190:16). Similarly, prospective juror Case stated
a teenage girl would report a sexual assault just to get attention (v.
10

VIII, p. 189:13-19) and that as a mother of a teenager, she was aware of
the extreme lengths teenagers would go to to prevent the truth from
coming out (v. VIII, p. 190:4-9). See People v. Merrow, 181 P.3d 319, 321
(Colo. App. 2007) (challenge for cause improperly denied where
prospective juror evinced an unwillingness to resolve witness credibility
fairly and the trial court made no findings concerning her ability to
fairly resolve credibility issues); Luman, 994 P.2d at 435 (trial court
abused its discretion in denying challenge for cause where prospective
juror's voir dire responses indicated that her "personal, professional,
and family history and experience would make it difficult, if not
impossible, to view the evidence in the case in an objective and
unbiased manner."). Moreover, prospective juror Latoski also indicated
that she thought the burden of proof should be greater than beyond a
reasonable doubt (v. VIII, p. 168). See People v. Sherman, 45 P.3d 774,
776-77 (Colo. App. 2001). Finally, this is not a case in which there was
"rehabilitative questioning or other counter-balancing information."

Merrow, 181 P.3d at 231.
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Under these circumstances, the trial court was in the best position
to evaluate the credibility of the prospective jurors' statements, and the
court did not abuse its discretion in determining that the jurors could
not fairly judge the testimony of the victim. Accordingly, the trial court
acted within its discretion in granting the prosecution's challenges for
cause. See Morrison, 19 P.3d at 672 ("We accord great deference to the
trial court's handling of challenges for cause because such decisions
turn on an assessment of the juror's credibility, demeanor, and sincerity
in explaining his or her state of mind.").

II.

The trial court properly inquired into the
reasons for the defendant's dissatisfaction with
his privately-retained lawyer.
A.

Standard of Review

The People disagree with the standard of review articulated by the
defendant. Deficiencies in the trial court's specific inquiries do not
equal an abuse of discretion if the record substantiates its ruling.

People v. Jenkins, 83 P.3d 1122, 1125 (Colo. App. 2003); see also People
v. Hodges, 134 P.3d 419, 426 (Colo. App. 2005) (concluding no reversible
error where trial court made no inquiry upon defense counsel's motion
12

to withdraw because it previously inquired about alleged conflict of
interest and defendant did not assert additional reasons). The
defendant contends that any error is structural; however, in People v.

Kelling, 151 P.3d 650, 655 (Colo. App. 2006), a division of this Court
rejected the "defendant's assertion that a trial court's failure to inquire
into the grounds of a defendant's dissatisfaction with counsel is in and
of itself structural error mandating a new trial," holding instead that a
trial court's error in failing to inquire is subject to harmless error
review. Accordingly, this Court held that a defendant's remedy is not
an automatic order for a new trial, but rather a remand for a hearing on
the defendant's allegations. Id.

B.

Procedural History

On July 16, 2007, the defendant appeared in court and was
represented by attorney Sean McCarthy (v. I, pp. 17, 69-70). At that
hearing, defense counsel waived the right to a preliminary hearing and
the court bound the proceedings over for arraignment on August 27,
2007 (v. I, pp. 17, 69-70). At the arraignment, the defendant pleaded
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not guilty, and the court scheduled a motions hearing for December 21,
2007 and a jury trial to begin on January 14, 2008 (v. V, pp. 2, 70).
On November 23,2007, Mr. McCarthy filed a motion to withdraw
(v. V, pp. 2-3, 5). However, at the December 21, 2007 motions hearing,
McCarthy moved to withdraw his motion, stating that he was "back in
communication with [the defendant]" (v. V, pp. 2-3). Mr. McCarthy
then moved for a continuance of the jury trial, stating that he needed
additional time to contact witnesses for the defense (v. V, pp. 5-6).
The court granted Mr. McCarthy's request for a continuance, the
defendant waived his right to a speedy trial, and the court continued
the motions hearing to April 4, 2008 and the trial to May 5,2008 (v. I,
p. 71; v. V, pp. 12-13, 15). On the first day of trial, Mr. McCarthy
moved for a second continuance, stating that he had still been unable to
contact two potential defense witnesses (Supp. CD, 5/5/08, pp. 6-8). The
trial court denied the motion to continue (Supp. CD, 5/5/08, pp. 6-8).
On the second day of trial, the defendant saw attorney Donald
Lozow in the courtroom, asked him for his business card, and proceeded
to tell Mr. Lozow that he was going to trial and was concerned his
14

attorney had not subpoenaed the necessary witnesses (v. IX, pp. 3-4; v.
XVII, p. 2; v. XXI, p. 18). Mr. McCarthy subsequently met with the

court and the defendant in chambers, ex parte, without objection (v.
XVII).

In chambers, Mr. McCarthy stated that he believed the defendant
was dissatisfied with his service (v. XVII, p. 2). At that point, the
defendant stated that Mr. McCarthy had not attempted to contact two
witnesses who were a major part of his defense (v XVII, p. 2). The
defendant went on to state that he did not feel like he was being
properly represented, "I just feel I'm not being represented to the fullest
extent of his ability or something. His heart's not in it or, I don't know."
(v. XVII, p. 2).

The court stated that he would not interfere with how Mr.
McCarthy chose to defend the case (v. XVII, p. 3).

C.

Law and Analysis

When a defendant expresses dissatisfaction with counsel, the trial
court must inquire into the reasons for dissatisfaction. See Jenkins, 83
P.3d at 1126; People v. Campbell, 58 P.3d 1148, 1156 (Colo. App. 2002).
15

The defendant must establish good cause such as a conflict of interest or
a complete breakdown of communication. See People v. Arguello, 772
P.2d 87, 94 (Colo. 1989) ("[T]he trial court must verify that the
defendant has some well founded reason for believing that the
appointed attorney cannot or will not completely represent him.");

People v. Garcia, 64 P.3d 857, 863 (Colo. App. 2002). If he does so, the
trial court must substitute counsel; however, if the court has a
reasonable basis for concluding the attorney-client relationship has not
so deteriorated that counsel could not provide effective assistance, then
it can refuse to do so. See Jenkins, 83 P.3d at 1126. The trial court may
consider the timing of a defendant's motion, including whether the
motion appears to be a delay tactic or would require a continuance.

Arguello, 772 P.2d at 94; People v. Apodaca, 998 P.2d 25, 28 (Colo. App.
1999).
Here, the defendant's statements to the court immediately prior to
trial indicating that he was displeased with his lawyer because he had
not attempted to contact two defense witnesses fell short of an assertion
of an actual conflict with counsel, and he made no request to dismiss his
16

lawyer from the case. The defendant's reasons for dissatisfaction with
counsel did not qualify as good cause for substituting counsel.
Whether to call certain witnesses is a strategic choice of counsel.
"Defense counsel stands as captain of the ship in ascertaining what
evidence should be offered and what strategy should be employed in
defending the case." People v. Tackett, 742 P.2d 957,960-961 (Colo.
App. 1987); see also Kelling, 151 P.3d at 653 ("[d]isagreements
pertaining to matters of trial preparation, strategy, and tactics do not
establish good cause for substitution of counsel"); Garcia, 64 P.3d at 864
(conflict between defendant and the public defender's office was a
disagreement over strategy, and therefore not a "well-founded reason
for believing that the appointed attorney cannot or will not completely
represent him").
Moreover, despite the defendant's assertions to the contrary, the
record reveals that defense counsel believed the witnesses would appear
voluntarily, made substantial attempts to reach them by phone, and
ultimately attempted to procure their appearance by serving them with
subpoenas when it became clear that they would not appear voluntarily
17

(v. I, pp. 57-58; v. V, pp. 5-6; Supp. CD, 5/5/08, pp. 6-8; v. XIII, p. 6). See

Guyton v. State, 642 S.E.2d 67, 73 (Ga. 2007) (no ineffective assistance
of counsel where counsel failed to subpoena witnesses he thought would
appear voluntarily at sentencing hearing); Bryant v. State, 115 P.3d
1249, 1258 (Alaska App. 2005) (no ineffective assistance of counsel
w here defense counsel failed to subpoena a defense witness to testify at
defendant's trial; defense counsel had reason to believe that the witness
would voluntarily appear at the trial, counsel attempted to compel the
witness to testify by serving him with a subpoena when it became clear
that he would not voluntarily appear, and defendant failed to
demonstrate that no competent attorney would have acted as his
attorney did).
Under these circumstances, the trial court had no duty to further
inquire into the defendant's dissatisfaction with counsel. See Kelling,
151 P.3d at 654 ("A court's failure to inquire does not require reversal
w hen a defendant has otherwise placed in the record his or her reasons
for dissatisfaction with counsel, those reasons would not qualify as good
cause for substituting counsel, and the defendant has not identified any
18

other reason for dissatisfaction that would have been elicited through a
formal inquiry."); People v. Bostic, 148 P.3d 250, 260 (Colo. App. 2006)
(defendant's expressed dissatisfaction with privately-retained counsel
immediately before trial did not constitute an assertion of a conflict of
interest or a complete breakdown in communication).
Thus, the defendant did not assert a conflict of interest, and the
trial court did not abuse its discretion when it did not inquire further.

III. The defendant was not denied his right to
counsel of his choice.
A.

Standard of Review

The People agree with the standard of review articulated by the
defendant. Counsel's motion to withdraw, as well as a defendant's
motion to discharge counsel, are matters addressed to the sound
discretion of the trial court, whose ruling will not be disturbed absent
an abuse of discretion. People v. Schultheis, 638 P.2d 8, 15 (Colo. 1981).
However, if the trial court wrongly deprives a defendant of the right to
counsel of his choice, the abuse of discretion constitutes structural error
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requiring automatic reversal. United States v. Gonzales-Lopez, 548 U.S.
140, 150 (2006).

B.

Law and Analysis

A defendant who desires and is financially able to secure counsel
of his own choice should be afforded a fair opportunity to do so, and
defendants who retain their own counsel are entitled to the same
protections under the Sixth Amendment as defendants with courtappointed counsel. Bostic, 148 P.3d at 259; see also People ex rel.

Losavio v. J.L., 580 P.2d 23, 26 (Colo. 1978) ("Desirable as it is that a
defendant obtain private counsel of her own choice, that goal must be
weighed and balanced against an equally desirable public need for the
efficient and effective administration of criminal justice.").
The defendant argues that his expressed dissatisfaction with
defense counsel was tantamount to a request for the court to allow him
to dismiss his attorney and hire new counsel (Opening Brief, p. 32).
However, the defendant did not request new counselor indicate that he
had decided to terminate his current counsel. See Bostic, 148 P.3d at
260. In fact, when the defendant addressed the court regarding his
20

contact with Mr. Lozow, he specifically stated, "all I asked him was for a
card" (v. XVII, p. 2; v. XXI, p. 18). The defendant did not attempt to
obtain new counsel nor did he indicate to the court in any way that he
desired new counsel. And because the defendant had private counsel,
he could have dismissed him at any time and hired new counsel. Id.;

compare People v. Marsden, 465 P.2d 44, 46 (Cal. 1970) (addressing
conflict with court-appointed counsel).

IV.

The trial court properly denied the defendant's
motion for a new trial.
A.

Standard of Review

The People do not agree with the defendant's assertion that the
standard of review is de novo. The standard of review is abuse of
discretion because trial courts have broad discretion in deciding motions
for new trial. People v. Munsey, 232 P.3d 113, 120 (Colo. App. 2009).
The People do agree, however, that the defendant's request for a new
trial was preserved by his motion and the trial court's ruling denying it
(v. I, pp. 57-59; v. XV, pp. 2-3).

21

B.

Procedural History

Defense counsel filed a motion for new trial pursuant to Crim. P.
33, arguing that the court erred in denying counsel's motion to continue
the jury trial to allow the testimony of "two potentially exculpatory
defense witnesses" (v. I, pp. 57-58). Defense counsel argued that he did
not have the witnesses under subpoena because he anticipated that the
witnesses "would be friendly toward the defense and would not require
subpoenas to be present to testify" (v. I, p. 57). On the first day of trial,
defense counsel moved for a continuance to subpoena the two witnesses,
but the trial court denied the motion (v. I, pp. 57-58). As a result,
defense counsel served the witnesses with subpoenas after trial began,
but the witnesses failed to appear (v. I, pp. 57-58). Finally, the
defendant argued that he was "substantially prejudiced by the Court's
denial of the motion to continue the jury trial" to allow the witnesses to
testify (v. I, p. 58).
The trial court denied the motion:
The Court's had an opportunity, in fact, to review
the motion for new trial; and the Court recalls
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that there was a, at the eleventh hour, as I recall,
the morning of trial, a request for a continuance.
I've had filed now the return on subpoenas that
were apparently served on May 6th for two
witnesses to appear and testify on May 7th.
Obviously, under the rules, that's not sufficient
time. That's an invalid subpoena. And if the
people who were served those subpoenas had
requested they be quashed, they, of course, would
have been quashed because of noncompliance
with the rules of procedure.
I also note here that at the time the continuance
was requested, there was a rather broad
representation made by on behalf of the
Defendant that somehow these witnesses were
going to testify in such a fashion that it would
have been important to the Defendant.
But I never did hear why and I never did hear
any substantive reason and I never did hear any
particularities as to what these witnesses were
going to testify to, only that the Defendant
thought that they were going to appear
voluntarily; and then apparently, they
determined that that wasn't going to happen and
so subpoenas were issued.
And it leaves this Court to ponder, if these people
had such favorable things to say about Mr. Vigil,
why then would they not appear voluntarily, as
represented to the Court? And they obviously
didn't.
So the motion for new trial I don't believe is well
founded; and the motion will be denied because of
a lack of any indication of what these witnesses
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were purportedly going to testify to on behalf of
Mr. Vigil at trial.
(v. XV, pp. 2-3).

C.

Law & Analysis

A defendant may file a motion for a new trial under Crim. P. 33(b)
by filing a motion in writing that states with particularity the defects
and errors complained of. People v. Eckert, 919 P.2d 962,968 (Colo.
App. 1996). However, Crim. P. 33 does not require the trial court to
grant a hearing on the motion. Id. The trial court may grant a new
trial if it determines that the interests of justice so require. Crim. P.
33(c).
Here, defense counsel filed a motion for new trial, arguing that the
trial court erred in denying his motion to continue the jury trial to allow
the testimony of "two potentially exculpatory defense witnesses" (v. I,
pp.57-58). The defendant states on appeal that he is not challenging
the court's denial of the defendant motion to continue (Opening Brief, p.
21 n.6), and concedes that the motion did not give the court any
indication of what the witnesses were purportedly going to testify to at
trial (Opening Brief, p. 39). Nevertheless, the defendant argues that
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the trial court erred in denying the motion for new trial because it
erroneously determined that the subpoenas were invalid and because it
should have known what the defendant's offer of proof would have been.
Initially, while Crim. P. 17 and § 16-9-101, C.R.S. (2010), do not
provide a time limit within which a subpoena is required to be served in
advance of a witness's appearance before it is deemed valid, C.R.C.P.
45(c) does provide that a "subpoena shall be served no later than fortyeight hours before the time for appearance set out in said subpoena."
The trial court did not abuse its discretion in relying on the civil rule.

See Crim. P. 57(b) (the court shall look to the Rules of Civil Procedure if
no Rule of Criminal Procedure exists); see also, e.g., People v. Griffin,
224 P. 3d 292, 295 (Colo. App. 2009) (same).
Moreover and in any event, the trial court had another valid
reason for denying the motion for new trial. As noted above, the motion
did not give the court any indication of w hat the witnesses were
purportedly going to testify to at trial, and despite multiple attempts,
defense counsel did not indicate that he had spoken to the witnesses at
any point regarding their testimony_ While the defendant argues that
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the trial court should have known what the witnesses would have
testified to based upon their statements to the police contained in the
affidavit for arrest warrant (Opening Brief, p. 39), it is not the
obligation of the trial court to search through the court record and
attempt to parse out an offer of proof where one was not provided.
Additionally, while the witnesses at one time provided information
favorable to the defendant, there is nothing in the record indicating that
their trial testimony would have been equally favorable. In fact,
because the witnesses did not appear voluntarily or following service of
the subpoenas, an inference can be drawn that the witnesses would not
have testified in the manner anticipated by the defendant.
Finally, while defense counsel ultimately directed the court to the
statements the witnesses originally gave the police, he did so only after
the trial court imposed sentence at which point the court had no
jurisdiction to reconsider the motion. People v. Campbell, 738 P.2d
1179, 1180 (Colo. 1987) (trial court had no jurisdiction to reconsider the
defendant's motion for a new trial following the imposition of a valid
sentence).
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CONCLUSION
Based upon the foregoing reasons and authorities, the People
respectfully request that this Court affirm the defendant's convictions.
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