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Session I: Early Family Life, University, Law School,
National Service, Admission to the Bar

DS:

This is the Judge David Edward oral history.1 This is taping session number
one.
I’m Don Smith.2 I teach European Union Law & Policy at the University of
Denver Sturm College of Law.3 I’ll be the interviewer for these taping
sessions.
We are with Judge David Edward in his home in Edinburgh, Scotland. In
this first session, I will be asking Judge Edward about his early life, his time
at school and university, his time in national service in the United Kingdom,
and his involvement with the Scottish Faculty of Advocates.
Judge Edward, we are in the room in your home where you met clients when
you practiced law in Edinburgh. This is where we will be conducting many
of our interviews.
This room is quite interesting. It is full of law reports and legal treatises.
Can you tell us about this room and how you used it?

DE:

1

The tradition at the Scots Bar when I joined it was that an advocate – which
is the equivalent of a barrister in Scotland – had to have a consulting room in
what was called the Square Mile North of Princes Street in Edinburgh. Some
people who lived outside that area clubbed together to have consulting rooms
in a house together. Others of us followed the old tradition and actually had
a house in the centre of Edinburgh.
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It was in that house that one prepared one’s briefs and also consulted with
clients. Solicitors brought clients to the house and the consultation was held
here in my study.

DS:

So this was your study where you worked?

DE:

This was my study where I worked.

DS:

How about now? Where do you do most of your work now?

DE:

In fact since we have returned from Luxembourg, we’ve reorganized the
house and this is now the dining room and I have a much smaller study
upstairs.

DS:

You have lived in this house and worked here for more than 40 years. I am
wondering as we begin our conversation whether I could just ask you a few
questions about your family. When and where did you meet your wife,
Elizabeth?

DE:

Going back again to the beginning of my career at the bar, at that time the
Edinburgh law school was part time. So one went to lectures at 9 o’clock in
the morning and 5 o’clock at night and in between one worked as a trainee in
the office of a solicitor and that’s where we met. She was also working in
the same solicitor’s office.

DS:

And, then you were married in the early 1960s?

DE:

We were married in 1962.

DS:

How many children do you have?

DE:

We have four children.4 They are all married.

DS:

And, where do they live?

DE:

The eldest now lives in Italy. The second one lives at the moment in
Southampton. The younger two both live in Edinburgh.

4

The four children are: Giles, Anne, John, and Katherine.
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DS:

And how many grandchildren do you and Elizabeth have?

DE:

We have eight grandchildren. The eldest has three and then two, two, and
one.

DS:

Now, I’d like to change topics slightly and ask you about your childhood.
Judge, you were born in Perth,5 a small town in central Scotland. What can
you tell us about Perth?

DE:

Perth at that time was a very typical county town in Scotland, about 40, 45
thousand inhabitants very much living on the trade which went through the
city as a market town.
But in addition, there was a very large insurance company – which is now
part of the Norwich Union but in those days was the General Accident6 – and
that as well as the whiskey distilleries, particularly Dewar’s, they provided a
lot of the employment in the city.

DS:

Could you tell us about your family, for example your parents?

DE:

My father was a travel agent, which was not a very good thing to be in the
wartime because there was virtually no travel except on the trains. My
mother had been an art teacher.

DS:

Did you have any brothers or sisters?

DE:

I had no brothers or sisters, no.

DS:

What sorts of values do you remember learning from your parents?

DE:

I would say that the thing that was the strongest in our family was the
importance of education. That’s a very Scottish thing, or used to be at any
rate. They were very keen that I should have the best possible education that
I could get, even though at that time my father didn’t have any money. As I
said, being a travel agent during the war and immediately after the war there
was very little opportunity to travel.

DS:

Where did you attend school?

5
6

See Perthshire, Scotland, at http://www.perthshire.co.uk/.
General Accident is now part of Aviva.
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First of all I was at school in Perth. And then with the assistance of a kind of
scholarship, I went to what was called a preparatory school which was at that
time operating in the highlands of Scotland. The base was in Edinburgh, but
that was thought to be unsafe so the school had been moved – as it was said
evacuated – to a country house in the highlands.
After the war the school moved back to Edinburgh and from there I went
with a scholarship to a school called Sedbergh in Yorkshire. And from there
to Oxford.

DS:

Now, when you were in school, were there any particular subjects that you
enjoyed?

DE:

I suppose in those days you were not expected to enjoy subjects in school.
You were just assumed to get on with the work. From preparatory school at
the age of nine, I started Latin. At the age of 10, I started Greek and
continued that right through school in to university.
I suppose the subject I enjoyed most was English Literature because I had
two particularly good teachers of English Literature both at the preparatory
school and at Sedbergh.

DS:

You were just a young boy during the years of World War II and I am
wondering if you could share with us your recollections about the war.

DE:

Perth saw very little of the war. I think two incendiary bombs dropped near
Perth. The worst of the war for Scotland was the bombing of Glasgow and
there was some bombing of Edinburgh as well.
But really in Perth, one saw very little of the war except the fact that my
father was in the auxiliary police known as the Special Constables. He used
to have to go out and guard our reservoir at night. In addition there were a
large number of Polish soldiers who had come from Poland after the
occupation by the Germans and the Russians, mainly from the Lvov, which
is now in the Ukraine. And they were based in Perth. A lot of them were
musicians and actors, and a number of them stayed with us in our house
during the war.
But otherwise, apart from the general fact that there was very little food and
that we had no car and the buses ran infrequently and had wooden seats,
there really wasn’t much consciousness of the war other than what one heard
on the radio.
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DS:

Do you remember where you were and what you were doing when you heard
that victory in Europe7 had been won by the Allies?

DE:

Yes. It was just after I had gone to the school in the highlands. We knew it
was coming, but I remember the room I was in and the head master came in
and said that the Germans had surrendered. My recollection is that it was
very clear that the victory in Europe was going to come; the only question
was when.
Victory over Japan8 was a quite different thing. I was staying with my
grandmother in Edinburgh at the time and I remember we heard about the
dropping of the atomic bombs on Hiroshima and Nagasaki. And then very
soon after that was the surrender of Japan. But until the atomic bombs were
dropped there was no immediate expectation that the war with Japan would
end. But I have to say that we knew nobody who was involved in the Far
East at the time, so it wasn’t very close to home.

DS:

What was the situation in Scotland directly after the end of the war?

DE:

The problem in Scotland, as generally in Britain, was what was called
“austerity.” There was a very serious food shortage and there was a very
serious fuel shortage. So we had very little food at the time.
And I suppose the other thing that one remembers is the winter of 1947. I
remember sledging in April 1947, when we went back to school for the
summer term. So that’s my clearest recollection of that time.

DS:

As a child, who were the people who made the biggest impression on you?

DE:

I suppose apart from the two school masters I’ve mentioned, I expect it was
my aunt, my mother’s sister, who was a head mistress and who really
stimulated my interest in reading and always ensured that I had books to
read. I think she was the person who perhaps had the greatest influence on
me.

DS:

Now, you say she stimulated your interest in reading. How did she do that?

DE:

First of all telling me stories when I was very young and then giving me
books to read to follow up the stories and discussing them with me.

7
8

Victory in Europe or VE Day, 8 May 1945.
Victory in Japan or VJ Day, 15 August 1945.

JUDGE DAVID EDWARD ORAL HISTORY: The Practice Years…

6

DS:

You are a graduate in classics from Oxford University9 and I’d like to ask
you a little bit about Oxford. How did you end up at university at Oxford?

DE:

In those days, as I said, I studied Latin and Greek and ancient history right up
to the age of 18 in school. At that time, if you were bright enough you were
entered for the scholarship exams in Oxford.
There was no discussion with me as to what I would do. I was simply told
that I would go down to Oxford to sit the scholarship exam in December
1952 and I went down and won a scholarship and went to Oxford. One was
given a choice between Oxford and Cambridge,10 that was about the
maximum degree of choice.

DS:

Which college did you attend at Oxford and when did you graduate?

DE:

I went to University College Oxford,11 which is the oldest college in Oxford.
I was there doing the first part of the Classics degree which is Latin and
Greek language and literature which I did from 1953 to 1955, then left and
went to the Navy for national service then went back to Oxford to do the
second part of the degree and I graduated in 1959.

DS:

I’d like to come back to your national service in just a second. But another
question about Oxford – what are some of your recollections from your days
at Oxford?

DE:

At the time when I went up to Oxford in 1953, there were still a considerable
number of much older people at university who had either been in the war or
had done national service already. In fact I would say at least half of my
contemporaries had done national service. But we were still living the kind
of life that Oxford undergraduates had lived in the period between the wars.
So in those days you ate all meals in the college hall, breakfast, lunch and
dinner.
The college gate closed at 10 and you couldn’t get in after 11 o’clock and life
was relatively simple. I suppose there were about four cinemas in Oxford at
the time. There were the usual clubs. There was the Union and so on.
But it was very much the type of life that people like C.P. Snow12 and so on
wrote about college life in those days.

9

Oxford University, see http://www.ox.ac.uk/.
Cambridge University, see http://www.cam.ac.uk/.
11
University College Oxford, see http://www.univ.ox.ac.uk/.
12
Charles Percy Snow, 1905-1980, was an English author who wrote about English life in the 20th century.
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It was during the late 50s and 60s that Oxford began to change from what it
had been before the war. And one saw a little bit of the Brideshead
Revisited13 side of Oxford as well.

DS:

As you mentioned, after you had started at Oxford but before you graduated,
you were in the national service as an officer in the Royal Navy.14 What
years were you in the Royal Navy?

DE:

I left Oxford in 1955 to go into the Navy. The first six months was training,
initially basic training and then training to be an officer. The training ships
were aircraft carriers. There were two of them and they were mainly moored
in Portland Harbor.
While I was doing that training a problem blew up in Cyprus and our two
carriers were sent from Britain round to Egypt to take troops out of Egypt
and put them into Cyprus where there was a problem because Britain
occupied Cyprus at the time. There was a problem because there was a
nationalist movement led by a man called General Grivas.15 They needed
more troops and the aircraft carriers were useful troop carriers. So I spent
the latter part of my training on this aircraft carrier in the Mediterranean
between Egypt and Cyprus.

DS:

Judge, you and I have talked a little bit about your experience in the national
service. You shared with me some of your observations about why you think
that was an important experience for you and I was wondering if you could
share that with us.

DE:

After I had completed training as an officer then I was commissioned and I
went into what were known as costal forces which were known in Britain as
motor gun boats and motor torpedo boats – MGB’s and MTB’s and are
known in the States as PT boats – there we were based in a base in
Portsmouth and we did most of our activities out in the Channel.
But also on one occasion we went to Denmark. And in those days the
channels round the north coast of the Netherlands and through into Denmark
were all full of mines so it was quite important to keep to the channels. And
also we went up to the north of Scotland. So it was quite exciting in those
days.
Again, of course we were really seeing end of the Navy as it had been in

13

BRIDESHEAD REVISITED, a novel written by Evelyn Waugh, was published in 1945.
The Royal Navy, see http://www.royal-navy.mod.uk/.
15
General Georgeios (Theodoros) Grivas.
14
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wartime. Portsmouth Harbor was full of big ships, many of which were, as
they say, mothballed. But a number of big ships were still in operation.
There was more than one squadron of destroyers. It was during my time in
the Navy that they began to limit the size of the Navy and cut down. So the
first thing to say is that I saw, if you like, the end of empire in the Navy.
I remember when we were out in the Mediterranean on an aircraft carrier,
going into Grand Harbor, Malta, which in those days Britain commanded as
well, and all being lined up on the upper deck and salutes and guns firing
from the forts on the main land and whistles blowing and bands playing and
so to that extent I saw the end of empire in the old Navy, if you like.
It was quite soon after that – about a year after that – that the Suez crisis
blew up and I do have a recollection that the older officers who’d been in the
war thought this was a mad escapade. It was really the younger officers that
were gung ho and wanted to have a go, but the older officers said things that
I’ve heard others say since that anybody who has actually been in war will
not go to war lightly.

DS:

After you graduated from Oxford, you studied law here in Edinburgh at the
University of Edinburgh.16 What made you decide to go to law school in the
first place?

DE:

I had been interested in the law actually since the age of 10 because at the
age of 10 when I was living with my grandmother in Edinburgh, a friend of
hers came to the door one morning and said, “Come with me. I’m going to
show you where you are going to work when you grow up.” He took me up
to the law courts in Edinburgh, showed me round, sat me down in a
courtroom, and from that really my interest in the law began.
When I was at Oxford, I thought I was probably going to go to the English
bar, and I joined the Inner Temple17 and ate my dinners, as they said, in the
Inner Temple. But after I finished at Oxford, I decided no I would come
back to Edinburgh which was actually more difficult, or it took longer to get
to the bar in Edinburgh than it would have done in London because in those
days it was possible to qualify for the bar in England by doing a very short
crash course.
In Edinburgh, you had to get a law degree and as I’ve said, the law degree in
those days was a part time law degree so you went to lectures morning and

16

The University of Edinburgh School of Law, see http://www.law.ed.ac.uk/.
The Inner Temple is one of the four Inns of Court located in London near the Royal Courts of Justice.
Students apply to join the Inn with the intention of training for the bar. See
http://www.innertemple.org.uk/home.html.
17
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evening and for the first two years in between worked in a solicitor’s office.
And in the third year did pupilage with an advocate, called devilling in
Scotland.

DS:

What were your favourite classes in law school?

DE:

I don’t know that I would say I had favourite classes. We began in the first
year with Roman Law and Constitutional Law and Jurisprudence, which
were very much like the kind of study we’d done at university in Oxford.
After that, the classes were very practical classes.
They were teaching you the elements of Scots law, mercantile law, criminal
law, conveyancing or land law, tax, accounting and so on, so it was a very
down to earth practical degree. It wasn’t really very academic after the first
year.

DS:

Who were some of the professors at that time?

DE:

The professor of Roman Law was a man called Tom Smith who had come to
Edinburgh very recently. He was a great enthusiast for the Roman Law
tradition in Scots law, which he felt was being lost. He insisted on us
studying the Roman Law not as a dead subject, so to speak, but very much as
a part of the modern Scots law.
There was a professor, Archie Campbell, who taught Public International
Law and Jurisprudence. A lovely man, very, very shy, but a very deep
thinker in his way.
The professor of Constitutional Law was a man called Professor J.D.B.
Mitchell, who had started as a lawyer after being a prisoner of war during the
war. He started as a lawyer in London and was particularly interested in the
control of nationalized industries and the regulation of nationalized
industries. He then came up to Edinburgh as a professor of Constitutional
Law of which he became a master. He wrote a very interesting but sadly
neglected book18 on constitutional law.
But he developed, from the interest in nationalized industries, he developed
an interest in the coal and steel community – the European Coal and Steel
Community19 – when it was founded in 1952 and gradually his interest in

18

John David Bawden Mitchell, CONSTITUTIONAL LAW SECOND EDITION, Scottish Universities Law
Institute (1968).
19
The European Coal and Steel Community (ECSC) was established by the Treaty of Paris, which was
signed on 18 April 1951 and began operations in Luxembourg in June 1951. The ECSC was Europe’s first
supranational institution. The signatory countries were Belgium, France, the Federal Republic of Germany

JUDGE DAVID EDWARD ORAL HISTORY: The Practice Years…

10

European law overtook his interest in constitutional law and he later became
professor of European Institutions in Edinburgh.
I suppose he was the person who had the greatest long term effect on my
thinking, although I don’t think so much at the time as later.

DS:

Now, when you were in law school, what, if anything, in the curriculum
related to European law?

DE:

Nothing. You have to remember that in those days things that have become
highly specialized were not specialized at all. For example, employment law
was known as the law of master and servant and it was really a specialist,
slightly specialized aspect of the law of contract and I suppose to some
extent the law of delict or tort, but it wasn’t a special subject. Public law or
administrative law, was I suppose, the law of meetings, the law of water and
sewage, local authority law and it was taught as a half course.
And, of course, public law has exploded as a subject in Britain in the years in
between. Constitutional law, conventional British Constitutional law, was
the law of the constitution as had been laid down by Dicey,20 and the
conventions of the constitution, the traditional approach to constitutional law,
except that Professor Mitchell didn’t teach it that way. In a sense he was so
different from the traditional constitutional law and as he hadn’t written his
book at that stage it was really rather difficult to get a hold of it because it
didn’t fit the books which were available.

DS:

Was there much time spent thinking at all about Europe at that time?

DE:

Not that I can remember. No.

(i.e., West Germany), Italy, Luxembourg, and the Netherlands. The plan for what was to become the
ECSC is largely credited to two Frenchmen, Robert Schuman who served as French Foreign Minister from
1948 to 1953, and businessman Jean Monnet. On 9 May 1950 Schuman, with assistance from Monnet,
issued what was to become known as the Schuman Declaration. The aim of the Schuman Declaration was,
among other things, to consolidate the French and German coal and steel industries. Schuman said,
“Europe will not be made all at once, or according to a single plan. It will be built through concrete
achievements which first create a defacto solidarity.” Neill Nugent, THE GOVERNMENT AND POLITICS OF
TH
THE EUROPEAN UNION 5 EDITION, Duke University Press (2003), p. 34. For the full-text of the Schuman
Declaration, see http://europa.eu.int/abc/symbols/9-may/decl_en.htm. In his memoirs, Monnet said, “The
Schuman proposals provide a basis for the building of a new Europe through the concrete achievement of a
supranational regime within a limited but controlling area of economic effort…The indispensable first
principle of these proposals is the abnegation of sovereignty in a limited but decisive field.” Jean Monnet,
MEMOIRS, Collins (1978), p. 316. For full-text of ECSC Treaty, see
http://europa.eu.int/scadplus/treaties/ecsc_en.htm.
20
A.V. Dicey (1835-1922), a British constitutional theorist and former judge, who wrote AN
INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION (1885).
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In fact, I’m not really conscious of having taken any significant interest in
the development of the European Community which, after all, began while I
was going to Oxford and by 1962 when I graduated in law, Britain had made
its first application to join the EEC.21 But I don’t remember being
particularly interested in it at that time.

DS:

In 1962, you were admitted to the Scottish Faculty of Advocates.22 I’m
wondering if you can tell us about that achievement and how you felt about
that.

DE:

The Faculty of Advocates is the Scots bar. It is the body of advocates who
are attached to the Scottish Supreme Court and although there are
differences, basically Scottish advocates are the same as English barristers.
The Faculty of Advocates, I suppose, is the nearest thing you could compare
to the Inns of Court in London although it works in a quite different way and
is much more like the bar of Paris, for example, than the bar in London.
However, in order to join the Faculty of Advocates, one had to have a law
degree and one had to have done pupilage or devilling with a practicing
advocate.
In those days, one had also to present a thesis in Latin and be examined on
the thesis in Latin. But that was a formality, in those days. And, thereafter,
one was admitted and the tradition in Scotland always has been that once
admitted an advocate has a box in which to keep his or her papers, a locker in
the gown room, and a clerk. And with that, you are ready to practice. Then
the question is when does the work come?

DS:
21

What was the topic of your thesis?

The European Economic Community (EEC) was founded by the Treaty of Rome, which was signed on
25 March 1957 and came into force (along with the European Atomic Energy Community) on 1 January
1958. The signatory countries were Belgium, France, the Federal Republic of Germany (i.e., West
Germany), Italy, Luxembourg, and the Netherlands. Peace and prosperity were underlying themes in the
EEC Treaty preamble as well as the aspirational goal of achieving “an ever closer union among the peoples
of Europe.” The EEC Treaty is best known for its establishment of the European Common Market. In this
regard, “The treaty proper included provisions for a customs union, a common commercial policy, a
common transport policy, competition policy, limited monetary policy cooperation, and coordination of
macroeconomic policy. A provision on social policy called for the establishment of the European Social
Fund to contribute to retraining and other assistance to workers. The treaty also established a European
Investment Bank…The treaty’s provisions for the free movement of persons, services, and capital were
tentative, reflecting the tension between what was theoretically desirable and politically practicable in the
establishment of the common market.” Desmond Dinan, EUROPE RECAST: A HISTORY OF EUROPEAN
UNION, Lynne Rienner Publishers (2004), p. 77. For full-text of the EEC Treaty, see
http://www.europa.eu.int/scadplus/treaties/eec_en.htm.
22
Scottish Faculty of Advocates, see http://www.advocates.org.uk/.
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I can’t remember. I think it was….I don’t think it was anything about
slavery. I really can’t remember.

DS:

Judge Edward, thank you for sharing these memories with us.

12
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Session II: The Practice Years: 1962-1985

DS:

This is the David Edward oral history.1 This is taping session number two.
I’m Don Smith. I teach European Union Law & Policy at the University of
Denver Sturm College of Law. I’ll be the interviewer for these taping
sessions.
We are with Judge Edward in his home in Edinburgh, Scotland. In this
session I will be asking Judge Edward about his years at the Scottish bar,
which dated from 1962 to 1985, and his activities during that period.
Judge, let’s begin with the early years of your legal practice. Maybe you can
tell us about your first job, where it was, what you did, your first case and so
on.

DE:

In those days the bulk of the practice of the Scots bar was personal injury
litigation. That is what most of the members of the bar did most of the time.
Criminal law was not at all a lucrative area of practice because at that time
there was no legal aid for criminal cases. That did not start in Scotland until
1964. So criminal cases were done by junior members of the bar pro bono.
The Crown paid traveling expenses and if one was away overnight then they
would pay hotel expenses but otherwise you got no fee for the work. And so
criminal work was not something one did enthusiastically, so to speak,
except as experience to get into court.
Personal injury litigation, as I said, was the mainstay of practice and the
solicitor’s firm that I had worked in during my time in a solicitor’s firm
while I was studying law were amongst other things solicitors for the
National Union of Mine Workers. So a lot of my cases at the beginning were
coal mining cases and other cases involving other types of mines including
clay mines and shale mines, all of them closed and gone now. But in those
days I suppose there were 60 or 80 working mines in Scotland and there was

1

Copyright 2006 David A.O. Edward and Don C. Smith.
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a lot of work in coal mining cases. So I did a lot of coal mining cases for the
National Union of Mine Workers.
Then gradually I started to be employed on the other side in personal injury
cases for insurance companies. However, the unusual thing about my
practice was that the advocate for whom I had been a pupil during my last
year at university had been instructed in a case called the Harris Tweed2 case,
which concerned the question of what could be called Harris Tweed.
Essentially it was a dispute between those who manufactured tweed entirely
on the Outer Hebrides and those who carried out most of the processes of
making tweed on the mainland but had it woven in the Outer Hebrides.
The big issue was what was the characteristic of Harris Tweed. It was a very
early case in developing the theory of passing off3 in relation to geographical
denominations of origin. The first one had been the Spanish champagne case
in about 1957 when the issue had been whether a fizzy wine made in Spain
could be called champagne and it was held that it couldn’t and that
champagne had to come from the champagne district of France.
This was something entirely new in the law because although the continental
countries had had a well developed system of registering denominations of
origin, the common law had not and there had been issues in the [United]
States about California oranges and so on. So the Harris Tweed case was
one of the first cases in Britain on this issue after the Spanish champagne
case.
As I said the advocate for whom I did my pupilage had been instructed in
that case as the junior counsel. It was felt that the case was so important that
they needed a second junior to help with the work and I was brought in to do
that. So unlike many people, I was given this opportunity at the very early
stage and my early months at the bar were taken up with this case, which
turned out at that time to be the longest civil litigation in Scotland. By
modern standards it was pretty short. The litigation began in 1961 and was
all over in 1963 with judgment a year later. The judgment was enormous
and very detailed. The judgment was delivered in 1964. So it was only a
three year case. I think there were 52 days of evidence, which by modern
standards is pretty small. But it was at that time the longest civil litigation in
Scotland. And that consumed a great deal of my time.

2

Argyllshire Weavers Ltd. v. A. Maccaulay (Tweeds) Ltd., 1962 S.C. 388 and [1964] R.P.C. 477.
“Passing off” goods takes place when a trader causes or attempts to cause buyers or potential buyers to
conclude that goods being purchased are of a quality or kind or – as in Harris Tweed – from a source other
than what they actually are. See STROUD’S JUDICIAL DICTIONARY OF WORDS AND PHRASES 4TH EDITION,
Sweet & Maxwell Ltd. (1974), p. 1952.
3

JUDGE DAVID EDWARD ORAL HISTORY: The Practice Years – 1962-1985

3

DS:

During your career practicing law you were involved in eight proceedings4
before the House of Lords.5 What can you tell us about your first appearance
before the House of Lords?

DE:

My first appearance before the House of Lords was rather remarkable in a
way because it was at the beginning of my second term at the bar. And it
arose in this way. The junior counsel, who had been instructed in this case,
found a conflict and couldn’t go to London for the House of Lords. The
solicitor’s firm with whom I had done my time while I was studying law
thought it would be nice to send me. They were the instructing solicitors.
The day before we were due to go down to London I received a telephone
message to say that the Queen’s Counsel who was instructed had upset a pan
on the cooker and had burnt his arm and might not be able to go. So I had a
rather frantic weekend preparing in case I actually had, in my second term at
the bar, to open a case in the House of Lords which was a terrifying
experience. Luckily he recovered sufficiently to do the case.
I do remember that the House of Lords in those days was chaired by Lord
Reid,6 who became a very famous judge, and it was a very solemn, sedate
affair. The winter of 1962-1963 was extremely cold and I remember we
were required to plead in a committee room in the House of Lords with all
the curtains shut and a fire blazing. It was extremely hot. But it was a
strange experience altogether.

DS:

Were there other memorable occasions when you appeared before the House
of Lords?

DE:

I appeared four times as a junior – [Cole-Hamilton v. Boyd7] was the first
time – and four times as a Queen’s Counsel when I had to do the pleading.
Three of the four that I did as a Queen’s Counsel were memorable in their
own way. One was on the question of the extent to which the relatives of a
deceased person could get compensation for pain and suffering after the
person who had actually suffered the accident was dead.8

4

Cole-Hamilton v. Boyd, 1963 SC (HL) 1; O’Hanlon v. Stein, 1965 SC (HL) 23; McKew v. Holland &
Hannen & Cubitts, 1970 SC (HL) 20; Jenkins v. Allied Ironfounders, 1970 SC (HL) 37; Robertson v.
Turnbull, 1982 SC (HL) 1; Brown v. Hamilton District Council, 1983 SC (HL) 1; Cormack v. Crown
Estate Commissioners, 1985 SC (HL) 80; Lister v. Forth Dry Dock, 1990 1 AC 546.
5
The House of Lords: Judicial Work and Judgments, http://www.parliament.the-stationeryoffice.co.uk/pa/ld/ldjudinf.htm.
6
James Scott Cumberland Reid, member of the Law Lords from 1948-1975.
7
Cole-Hamilton v. Boyd, 1963 SC (HL) 1.
8
Robertson v. Turnbull, 1982 SC (HL) 1.
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A second case9 was a very important case in Scotland because it was the first
case in which the process now known as judicial review was argued. Up to
that time there had been no recognized system of judicial review and the
issue in the case was whether there was a basic difference between decisions
of local authorities which could be appealed against and decisions of local
authorities which could only be annulled as an administrative law process
rather than as an ordinary civil law process. It was a case called Brown
against Hamilton District Council. Effectively we had to create the law or
argue that the law had always been there but had been forgotten about.
The last case I did before the House of Lords was a European law case. The
issue was whether the British regulation implementing an employment
directive had to be read in such a way as to give effect to the directive even
though its apparent terms seemed to be different.

DS:

And what was the name of that last case?

DE:

Lister against Forth Ports Authority.10 It’s quite a well known case in British
law.

DS:

In 1974 you were appointed Queen’s Counsel. Can you tell us about that
appointment and its significance?

DE:

In Scotland until the early years of the 20th century there was only one
category of advocates. You were an advocate unlike England where you
were a barrister or a Queen’s Counsel.
Various problems had arisen in Scotland because of the absence of a rank of
Queen’s Counsel and in the early years of the 20th century the Faculty of
Advocates11 petitioned for the creation of a roll of Queen’s Counsel in
Scotland, but it was never quite as significant in Scotland as it was in
England. There was no ceremony of admission as Queen’s Counsel.
In England Queen’s Counsel go to the House of Lords and they are admitted
to the rank of Queen’s Counsel by the Lord Chancellor. No such ceremony
existed in Scotland. One simply applied and one was told whether the rank
of QC had been given or not.
The significance of it really was, and still is, that Queen’s Counsel don’t
draft pleadings so they do less paperwork and more assumption of pleading
in bigger cases. And that’s the basic distinction.

9

Brown v. Hamilton District Council, 1983 SC (HL) 1.
Lister v. Forth Dry Dock, 1990 1 AC 546.
11
Scottish Faculty of Advocates, see http://www.advocates.org.uk/.
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DS:

From 1967 through 1977 you were clerk and treasurer of the Faculty of
Advocates. What did you do in these roles?

DE:

The Faculty of Advocates in those days was a relatively small body. When I
was admitted to the Faculty in 1962 I think there were about 80 practicing
advocates altogether. The numbers increased latterly, but it was a very small
bar.
We had no full-time employees except a gentleman who ran the accounting,
one who ran the library, and one who ran the general day-to-day work of the
Faculty. So all the responsible jobs were done by unelected office bearers.
I became the clerk, which is really the secretary general if you like of the
institution, and then about three years later became treasurer, responsible for
the building and employment of the staff and for the running of the money.
It was really in that capacity that I became involved in a complete change in
the system by which advocates’ fees were invoiced and collected.
We created a company to invoice and collect advocates’ fees which remains
unique, but is I think the reason why the Faculty of Advocates has been able
to grow over the past 30 years without running up against serious financial
problems.

DS:

You also represented the Faculty of Advocates as a delegate to the
Consultative Committee of the Council of Bars and Law Societies of the
European Community.12 How did that role come about?

DE:

That consultative committee, which later came to be known as the CCBE –
which is the initials of the title in French – that committee had been started in
the 1960s when the European Community had six member states really to
study the effect of European law on the legal profession, on the profession of
advocate.
For a period there had been an observer from the English Bar. I heard about
this and I thought we ought to be represented too. When I was clerk I got in
touch with them and they said yes they would welcome an observer from
Scotland. Lord MacKenzie Stuart, who later went to the European Court,
was appointed our observer on the committee.

12

Councils of Bars and Law Societies of Europe (also known as Conseil des Barreaux Européens), see
http://www.ccbe.org/en/accueil/accueil_en.htm. For a detailed history of the CCBE, including a
description of the prominent role played by David Edward, see A HISTORY OF THE CCBE, Councils of Bars
and Law Societies of Europe (2005), at http://www.ccbe.org/doc/En/history_ccbe_en.pdf.
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When he went to Luxembourg as the first British judge of the European
Court, I was sent there [to the CCBE] because I was the only faculty office
bearer who, at that time, could speak French. So I became involved in that
way in what you might call the European politics of the profession. That
hotted up considerably just about the time I became the Faculty’s
representative because the Court of Justice decided a case called Reyners,13
which held that the profession of advocate was not excluded from the free
movement provisions of the treaty and therefore in principle advocates from
one country should be able to practice in another which of course was
anathema to us at that time. We couldn’t understand how that could be so.
It’s now regarded as self-evident. But in those days, the idea was if you
wanted to practice in another country, then you had to requalify totally in that
country. So the politics of the legal profession in Europe really began to
change during the 1970s when I was the Faculty’s representative.
In addition of course the politics of the legal profession in Britain had begun
to change because the Monopolies Commission began to look at aspects of
practice which had been going on for centuries. The tension between the
professional bodies and government had begun to increase at the same time.

DS:

From 1978 to 1980 you were president of the CCBE. Can you share with us
what you did in that role?

DE:

The CCBE worked on the basis of national delegations and each delegation
had a leader. In 1976, I think, I became the leader of the British delegation.
That meant I had normally to speak for the delegation on the various issues
which came up.
And then in 1977 there was the presidency for 1978. It had to be decided
who was going to be president for at that time two years, ‘78 and ’79. I was

13

2/74 Reyners v Belgian State [1974] E.C.R. 631, [1974] 2 C.M.L.R. 305;
http://europa.eu.int/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=6197
4J0002. Reyners was a Dutch citizen who earned his legal degree in Belgium. Nevertheless, he was
refused admission to the Belgium Bar solely because he was not a citizen of Belgium. The decision was
also important in its explanation of the conditions where direct effect would apply. “In this case the Court
appeared determined that, despite the slow pace of harmonization of national laws in the field of free
movement and establishment of self-employed persons, the Treaty could be directly invoked by individuals
in order to challenge obvious instances of nationality discrimination against them. The basic principle of
non-discrimination was deemed to be directly effective, even though the conditions for genuine freedom of
establishment were far from being achieved. Whereas many cases on direct effect concern the enforcement
of obligations against a Member State which has failed properly to implement Community requirements
(Van Gend, Costa v. ENEL, and Defrenne II), the Reyners case shows the Court employing the direct-effect
concept to compensate for insufficient action on the part of the Community legislative institutions.” Paul
Craig and Gráinne de Búrca, EU LAW: TEXT, CASES AND MATERIALS 3RD EDITION, Oxford University Press
(2003), p. 187.
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put forward by the British and elected because at that stage the British had
not had the presidency.
[It] actually consumed an enormous amount of time because I was much
younger than my predecessors and I think I’d been elected for the purpose of
changing the direction of the body and making it much more active as a
representative for the legal profession.
Sadly my prospective successor died so I had to do an extra year while they
decided who should succeed me so I did three years in all which was longer
than normal.

DS:

It has been written that you “played a decisive part in negotiations among the
bars of Europe concerning mutual recognition of the legal professional
qualifications and rights of audience in courts throughout Europe.”14
Can you tell us about that effort?

DE:

After the decision in Reyners, it became clear that the legal profession was
not exempt from the normal rules of the treaty. Lawyers were going to have
to be able to provide services in other member states and to become
established in other member states according to the rules of the treaty.
It was clear it wasn’t going to be easy to do this and the first stage was the
negotiation of the directive on provision of services by lawyers. That was
really in the process of negotiation when I joined the CCBE in 1973. The
negotiations continued until the directive was eventually passed in 1977. As
a member of the British delegation, and latterly as leader of the British
delegation, of course I was involved in putting forward the British point of
view.
Our situation differed from all the others except Ireland because only in
Britain and Ireland was there a separation of the two branches of the
profession. We had to negotiate special rules to take account of the
peculiarities of the profession in Britain and Ireland and I was closely
involved in that and also in negotiating the fine print of the way in which the
rules would apply and which rules would apply to an advocate crossing a
frontier and appearing in another court. Would that advocate be bound by
the rules of the bar to which he belonged or would the rules of the host
country apply? So there was quite a lot of fine print to be negotiated.
I think a reasonably satisfactory result was achieved. And as soon as that
was over then began the discussion about establishment and that wasn’t

14

Royal Gold Medals for outstanding achievement, The Royal Society of Edinburgh, 14 Oct. 2005,
http://www.royalsoced.org.uk/rse_press/2005/royal_medals.pdf.
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settled for another 15 years plus. But I was involved in the early stages of
negotiating that and establishing at least some of the basic ideas that
eventually turned up in the directive on establishment.

DS:

Judge, you also appeared four times15 before the European Court of Justice16
[ECJ]. When did you first appear before the Court of Justice?

DE:

I think the first time I appeared was in a case called AM & S.17 The issue in
that case was what is called in common law legal professional privilege and
what is called in the most of the continental countries the professional secret.
The question is to what extent are lawyers’ communications –
communication between lawyer and client – protected from disclosure in
legal proceedings. And the issue in this case was the extent to which legal
advice given by in house counsel and independent counsel to a commercial
body – a company – was protected from disclosure in competition anti-trust
proceedings.
In the middle of the 1970s I had written a report18 on this issue – or rather on
the nature of legal professional privilege and the professional secret – in
which I had examined the law of the then nine Member States in order to see
to what extent they rested on a common principle. I established, I think to
everybody’s satisfaction, that although the law was different – and
substantially different between the common law counties and civil law
countries – nonetheless there was a basic common thread that the client is
entitled to communicate with the lawyer without the nature of the
communication or the contents of the communication being made available
in legal proceedings.
When this AM & S case arose CCBE asked to intervene in the case, which is
possible in the European Court – a sort of an amicus brief if you like – and I
appeared for the CCBE having written this report to represent the position of
the legal profession. We were, I suppose, 75 or maybe 80 percent successful
in that.19

15

Case 155/79 AM & S Europe Ltd. v. Commission [1982] ECR 1575 [represented CCBE]; Case 270/80
Polydor v. Harlequin Record Shops [1982] ECR 329 [represented European Commission]; Case 60/81 IBM
v. Commission [1981] ECR 1857 [represented IBM]; Case 12/86 Demirel v. Stadt Schwäbisch Gmünd
[1987] ECR 3719 [represented U.K. Government].
16
European Court of Justice, see http://www.curia.eu.int/.
17
Case 155/79 AM & S Europe Ltd. v. Commission [1982] ECR 1575.
18
David Edward, “The Professional Secret, Confidentiality and Legal Professional Privilege in the Nine
Member States of the European Community” published by the C.C.B.E. 1976 (the “Edward Report” - see
Case 155/79 AM & S Europe Ltd. v. Commission [1982] ECR 1575, at p. 1622).
19
John Temple Lang, a professor at Trinity College in Dublin and a Senior Visiting Research Fellow at
Oxford and former legal advisor for the European Commission, has written, “There can be few lawyers
who have contributed as much to a single judgment on which so many lawyers all over Europe rely every
day as David Edward contributed to the AM & S judgment.” John Temple Lang, “The A M & S Judgment,”
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Judge, you also played an important role in a major case involving IBM and
the European Commission.20 A colleague, Sir Jeremy Lever,21 has written,
“In that case, David’s knowledge of public international law as well as of
[European] Community law was of great value to other members of the legal
team (one might almost say army of lawyers) working on the case.”22 ClausDieter Ehlermann23 has described that “army of lawyers” as a legal “dreamteam.”24
What was the significance of this case?

DE:

The significance of the case was – and it’s curious that it’s replicated now in
many respects in the Microsoft case25 – the significance of the case was that
IBM at that time had about 30 percent share of the market for mainframe
computers. The issue was the extent to which IBM should make available to
competing manufacturers of what were called peripherals the information
necessary for them to produce peripherals – disk drives, printers, and so on –
which would work with IBM mainframe computers.
The question therefore was competition in the area of peripheral products.
The complaint against IBM was that IBM was not revealing how to connect
a peripheral to the mainframe. And so the peripheral manufacturers were
having to reverse engineer – they had to get hold of IBM products and then

in Mark Hoskins and William Robinson (eds), A TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD,
Hart Publishing (2003), p. 153.
20
Joined Cases 60/81R and 190/81R IBM v Commission [1981] ECR 1857 and 2639.
21
In June 2003, Jeremy Lever QC was honoured in the Queen’s Birthday Honours list with a KCMG for
services to European Community and competition law. At the time, he joined only two other barristers to
have ever been awarded this honour while still in practice and is the first to be knighted for services to
European Community and competition law. Sir Jeremy served as a Fellow and Senior Dean of All Souls
College, Oxford and has been a member of the Council of Management of The British Institute of
International and Comparative Law.
22
Sir Jeremy Lever, “Foreword,” in Mark Hoskins and William Robinson (eds), A TRUE EUROPEAN:
ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing (2003), pp. xi, xiii.
23
Claus-Dieter Ehlermann was a member, and during his last year of office, chair of the World Trade
Organisation Appellate Body. Prior to that, he was the European Commission’s Director General of
Competition and of the Legal Service.
24
Claus-Dieter Ehlermann and Nicholas Lockhart, “Standard of Review in WTO Law,” in Mark Hoskins
and William Robinson (eds), A TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing
(2003), p. 267.
25
On 24 March 2004, the European Commission concluded after a five-year investigation that Microsoft
Corporation broke European Union competition law by leveraging “its near monopoly in the market for PC
operating systems (OS) onto the markets for work group server operating systems and for media players.”
Among other things, the Commission fined Microsoft €497 million for abusing its market power in the EU
and ordered it to turn over some source code to competitors; see
http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/04/382&format=HTML&aged=1&languag
e=EN&guiLanguage=en.
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work out how IBM made its peripherals work with its mainframe.
The argument of the Commission, which had been the argument that had
been advanced by the Justice Department in the United States, was that IBM
ought to be disclosing the codes which enabled the mainframe to talk to the
peripherals. And to a certain extent, the same issue arises in the Microsoft
case as to whether Microsoft’s basic Windows Operating System [and
whether] Microsoft ought to reveal details of its system in order to enable
other people to produce software which will work with that system. So it was
an important early case in that area.
Of course very soon, while the case was still going on, suddenly the personal
computer burst upon the world and the mainframe ceased to be the be all and
end all of computing. But at that time the IBM case was a test case for the
power of a market leader and the obligation of a market leader with more
than a minimum market share to make it possible for other producers to
compete.
We had, as is said, a dream team led by Jeremy Lever. He’s called in Britain
the father of competition law, because he’d been a leading competition
lawyer since the 1950s. He and I and went up to Oxford the same day
actually. He had done national service and I had not. And after we’d been
together and he was lead counsel for AM & S in the AM & S case. I’d been
appearing for the CCBE so that we came together at that point [and] he
invited me to join the IBM team with specific responsibility for the public
international law and a few other aspects of the case. The case was
eventually settled.

DS:

Were there some American lawyers on the dream team?

DE:

There were hoards of American lawyers.
There was the in-house team which was led by Nicholas Katzenbach, who
had been I think attorney general for Lyndon Johnson and responsible for the
civil rights legislation way back in the 1960s.
Lloyd Cutler of Wilmer, Cutler, and Pickering was particularly interested in
the issue of comity and the extent to which the fact that the Department of
Justice had settled with IBM should, as it were, dictate what would happen in
Europe.
There was a man called Tom Barr who’d been the lead counsel in the case
before the Department of Justice and there was a long-running case in the
Southern District Court of New York against IBM and Tom Barr, and I can’t
remember the name of his firm was, and Tom had been the lead counsel on
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that.
So there were the in house and real leaders of the American bar and also
counsel from California from O’Melveny and Myers, a chap called Mark
Steinberg, who had represented IBM in the proceedings in California.

DS:

How much of your time did the IBM case take?

DE:

The team was based in Paris because that’s where IBM’s European
headquarters were. We had an office in Paris and we worked there. I went
there from time-to-time for a week or a fortnight at a time. It took me out of
practice in Scotland for the best part of a year anyway.

DS:

At the time you appeared before the European Court of Justice, did you have
any idea that some day you might be a member of that body?

DE:

None at all. I just assumed I would continue in practice in Scotland and
perhaps go on the bench in Scotland.

DS:

Judge, now I’d like to ask you about your overall experience practicing law
beginning with the things that you enjoyed about the practice.

DE:

The great thing about practicing law in Scotland as an advocate when I did so
was that you had to be prepared to do everything. [However,] the one thing I
really didn’t do was tax. I really didn’t know about tax and I didn’t take tax
cases. But otherwise you had to be prepared do everything.
I’ve done trusts, patents, trademarks, and I’ve also defended someone on a
charge of murder and defended people on dangerous driving and everything
in between including latterly European law cases.
One of the great advantages of the Scots bar in those days was you did have
to have some acquaintance with various areas of the law and see the law as a
whole. I never did very much crime however.
The other thing about practicing law in Scotland in those days was that you
were in court a lot. So first of all you had to learn the techniques of
examination and cross-examination of witnesses. A lot of people frequently
don’t understand that those are very, very different techniques. And also the
techniques of pleading before juries because we had civil juries in those
days, hardly used at all now but they were used a lot in personal injury cases
in those days. And argument of procedural issues and appeals right up to the
House of Lords. And these again were very different techniques. It was
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challenging because it was heavy work. I used to go up to court at 10 in the
morning – the court sat from 10 till 4 with three quarters of an hour break for
lunch.
At 4 o’clock I had to come down from court and then had consultations in
this room, probably two consultations in the evening one at 4.30 and another
at 5.30 or 6 and then have supper and then work till two in the morning most
days of the week. So it was hard going and it was testing.
You get a shot of adrenaline if it’s going well. It’s pretty hard if it’s not
going well. The enjoyable thing was when a cross examination was going
well or in a very big case when everything was falling into place and the
judge was clearly coming to your way of thinking and so the case was going
well. Much more difficult when the case wasn’t going well and then having
to fight to see if you could make it come right. I enjoyed that.
Put it this way – it was hard going because in those days there was little
opportunity in Scotland for somebody to, as it were, opt out of general
practice and only do a few specialist cases. You were either doing it day and
daily or you weren’t. I used to find it was one of the oddities of going to the
IBM case was that even an absence of one month, some of the skills had
begun to get rusty. Court practitioner skills really keep going by doing.

DS:

Were there some things about the practice that you just didn’t like?

DE:

No, I don’t think so.
I think I began not to like myself if I was successful in cross examining a
witness and I sometimes felt that I was using my skills, as it were, against an
unequal adversary. It’s jolly easy actually, if you’ve had a lot of experience
in cross examination, to make somebody look silly even if they are not silly
and even if they are doing their best. But if they’re not very skilled at
answering questions, you can run rings round them. And sometimes I felt I
had been unfair in that respect. So there were elements of self doubt if you
like.
And of course – and I don’t know whether this is true of all court advocates –
that one does sometimes have the feeling that you’re not doing it as well as
you could be doing it. If you begin to feel that you’re really the best thing
that ever trod the boards of a court, it’s time to give it up. So it’s testing in
that respect too.

DS:

Were there aspects, if any, that surprised you about the practice of law?
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I wouldn’t say surprised me. I think I’d go back to what I said before.
Looking from outside it may appear that the practitioner has immense
confidence, immense skill, knows where the case is going and that’s not my
experience. My experience was that the unexpected often happened and
you’ve got to be able to cope with a changing situation.
One of the simplest things is you go into court thinking you have a very good
case and, for one reason or another, the judge doesn’t happen to agree with
you. And you went in thinking you had a good case and you have a fight on
your hands. So every case is a bit different.
If you say what aspect of the law surprised me, I suppose it’s – as compared
with the public image – the fact that cases are different and cases are
difficult. It’s not as easy as it looks.

DS:

Was there one particular case or event during your practice that comes to
mind as a highlight of your years of practicing?

DE:

I suppose a case I’ve mentioned before, the case in the House of Lords where
we established that there was a notion of judicial review of administrative
action which was completely new. What we sought to show – and I think did
show – that had been there in the law since the earliest times and simply had
been forgotten about. I suppose that was a very important case.
One of the nicest cases I had was a case against Coca Cola. Coca Cola had
raised a trademark infringement action against a small firm in Renfrewshire
in Scotland who had made a fizzy drink which has a long, long history called
Scotch Cola.
One of the brothers had been in Australia. When he came back he said, “I
think we should call our cola Koala Cola.” They bottled it in a big clear
bottle with a yellow label with a Koala bear on it. It could not have looked
less like Coca Cola than was possible. It wasn’t the same colour. The bottle
wasn’t the same colour or shape. The label was totally different. But Coca
Cola claimed Koala Coal was an infringement of Coca Cola.
It was a very distinguished lineup of counsel. One became Lord Chancellor.
Two of them became judges of the House of Lords and two became judges of
the European Court. So we had a very big lineup of people who had a career
afterwards.
But at any rate we won and showed that it wasn‘t an infringement of Coca
Cola. The clinch moment was actually when a witness who sold soft drinks
in the cafeteria in the ordnance factory in Renfrewshire was asked whether
somebody would not be liable to be misled when offered Koala Cola when
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they had expected to get Coca Cola. Her answer was, “Don’t be silly.” At
that point the whole of the Coca Cola case collapsed. But I gather it was one
of the very few cases until a very recent Mexican case where Coca Cola
didn’t win. They were very angry.

DS:

On a more personal note during the practice years, you and your family were
living in Edinburgh in this house actually. What did you family like to do
during those years?

DE:

Very soon after I qualified and went to the bar we bought a small cottage in
the country. We tended to go there for the weekends and most of the
holidays. In addition we used to go to the westerns isles for our summer
holidays. I suppose we did a lot together at the weekends and in the
holidays, but once I’d become involved in European affairs I suppose I was
less about than I had been earlier.
But on the whole the children were in school in Edinburgh, they had their
friends in Edinburgh, they had their diversions of one sort or another in
Edinburgh. So during term time they were at school and they were with their
friends and so on.
This house being in the centre of Edinburgh tended to be the place where
they and their friends congregated because many of their friends lived
outside the centre. So there were always children coming and going in the
house.

DS:

Judge Edward, thank you very much for spending this time with us.
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DS:

This is the Judge David Edward oral history.1 This is taping session number
three. I’m Don Smith. I teach European Union Law and Policy at the
University of Denver Sturm College of Law. I’ll be the interviewer for these
taping sessions.
We are with Judge Edward in his home in Edinburgh. In this session, I will
be asking Judge Edward about his years as a professor at the Edinburgh
University,2 which dated from 1985 to 1989.
Judge Edward, in 1985, you took a position at Edinburgh University. Could
you tell us about the circumstances of your taking that position?

DE:

The first and only professor of European Institutions at Edinburgh was
Professor John Mitchell who had taught me as professor of Constitutional
Law in the end of the 1950s. In 1968, having taken an immense interest in
European institutions – not just the law, but also the political science and
economics of the European institutions – he had set up a center for the study
of European institutions and had been appointed professor of European
Institutions.
He died very suddenly in 1980, and as luck would have it, or as ill fortune
would have it, the very day he died the university had to freeze all
appointments to professorial chairs. So the chair was frozen and nobody was
appointed. Then in 1984, they opened the invitation for people to apply for
this chair.
By that time I had done the AM & S3 case and the IBM4 case and I had

1
2

Copyright 2006 David A.O. Edward and Don C. Smith.
University of Edinburgh, see http://www.ed.ac.uk/.
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become really interested not just in what I’d known about before…in the
European field which was the free movement of the professions, but by that
time with the IBM case, I’d become interested in many other aspects of
European law, especially competition law. So I thought well I’ll apply for
this chair.
The other reason I applied for it was because I’d reached a stage where, so to
speak, I’d done all the things a successful advocate should do and I suppose I
was entering the zone of being considered for appointment to the bench.
And I thought I would like in the first place to teach, which had been
something which I had been interested in because, as I said, I had an aunt
who was a teacher and I’d been given a passion for education when I was
young. So I was quite keen to go and teach and quite keen to learn more
about European law because one of the best ways of learning the law is to
teach it.
And so I applied for the chair with not much hope of getting it. However, I
did get it. And that is how it happened. I have never regretted it, but it was
regarded as a very bizarre thing to do for a senior member of the bar to
decide to go off and be a professor.

DS:

Did you have any trepidation as you left the practice and entered the
academic phase of your career?

DE:

Well I didn’t wholly leave practice because I continued to consult and I
continued to do a bit of court work although I couldn’t do very much because
part of the point of being appointed to this chair was to resuscitate the
activities of the institute that John Mitchell had created.
At that time the law faculty at Edinburgh was just beginning to create the
LL.M. degree – it had had a research LL.M. but not a taught LL.M. so there
was a lot of work to be done and it wasn’t possible to do very much practice
except a certain amount of consultancy.
I suppose the main trepidation was really money because I was going from a
very significant income at the bar to a minimum income as a professor.
Although professors used to be paid well in relative terms, the academic
salaries had fallen far behind. So it involved reverting to a situation really
which I had been in in the 1970s when I was doing all this European work
unpaid. From the family point of view it really wasn’t the best thing to be
doing from a financial point of view.

3
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DS:

How about Elizabeth and your children? What did they think about your…

DE:

She said, “If you want to do it, do it. You’ll always regret it if you don’t.”

3

But of course it depended upon being appointed. There was no particular
reason why I should expect to be appointed because I had no academic
credentials up to that time.

DS:

You were appointed the Salvesen Professor of European Institutions and
Director of the Europa Institute5 at the University of Edinburgh School of
Law.6 What was your role in these positions?

DE:

As professor, there was myself and a lecturer, Robert Lane, who is still there
and with whom I wrote an introduction to European Union law. We were the
only two teachers in the field of European Community law.
There was a German lecturer who taught a course in German government
and public law but essentially we had to teach, between us, two
undergraduate courses, one on the institutional law of the European
Community and one on the substantive law, covering all aspects of both.
And then once we’d started the taught LL.M.7 course we had to teach
equivalent courses for the LL.M.’s, do seminars, and supervise post
graduates, Ph.D. students, so it was quite – from a teaching point of view it
wasn’t an enormous teaching load relatively speaking, but it did involve
teaching in a subject which was evolving very fast and trying as far as
possible to give the students an opportunity not just to learn about European
law but, where they were interested, get them placed in situations where they
could develop it.
The other aspect of it was directing this institute which had become – it’s not
fair to say it had become moribund, but it needed a jump start again. The
tradition was that there had been six high powered seminars led by
commissioners or directors general or something in the course of the year
and so it involved me in doing quite a lot of letter writing and encouragement
to get big people to come and talk about aspects of European affairs.
Because it wasn’t just law, it was also politics, institutions, economics and
having got them to come, then making sure they had an audience. Because
the audiences had dwindled quite substantially. But by the end of it, we were
filling quite a big room with standing room only for most of the lectures on
most aspects of European affairs.

5
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We had a very good secretary who had devoted her life to the work with
John Mitchell and then with me. She knew everything that was going on and
helped enormously but it did involve time and effort. And the other thing
was maintaining a good library at a time all the extreme financial stringency
in the universities because the universities at that time were subject to very
severe cuts.

DS:

Judge, I’d like to ask you a little bit about Professor Mitchell. Over the years
you have quoted Professor Mitchell and you have commented that he
“profoundly influenced”8 you. Among the things Professor Mitchell said and
which you’ve quoted is the following: “Governments and governmental
bodies have as many reasons for conniving amongst themselves as they have
for opposing each other and, in the evolution of government, it is important
that within acceptable limits individuals should be able to participate through
the neutral mechanism of courts, not merely in maintaining the framework of
rules, but also in advancing its construction. I think it is not unreasonable to
assert that the role of courts has, or should have, something to do with the
realities of democracy. Properly organized, it is through them that the
individual can play a larger and more significant part in government while
gaining a greater sense of security.”9
What was it about Professor Mitchell’s statement and your relationship with
him that you found so compelling?

DE:

I think the main thing about Professor Mitchell was that he did not swallow
the conventional view of the British constitution, that there is a supreme
parliament which has effective control of the executive and to which the
executive is accountable.
He recognized long before most other constitutional lawyers in Britain that
there was a gap in the protection of the citizen which he found had been
filled in the continental systems in particular the French system which he
admired – he admired it more than I do – but essentially what he admired
was that there was a system of administrative law which ensured that the
activities of the administration, the executive, were subject to a degree of
judicial control. Now that’s his essential point. One that the activities of
government should not be totally free of scrutiny and that the individual
should have an opportunity to have the activities of government scrutinized
and not just through the rather vague ideas of scrutiny by the parliament.
There should be a more specific remedy for the citizen, and that through a

8
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court.
But he also, I think in that passage, identified another point which is that
government – governments have interests as governments which they share
and to a certain extent share against the interests of the average citizen.
That’s what he means by governments have as many reasons for conniving
between themselves as for opposing each other. One can see in the European
field that very often the governments when they are discussing legislation
they agree that “If you give me your vote on this, I’ll give you my vote on
that.” And that’s a perfectly normal phenomenon in the process of
legislation, but it doesn’t necessarily make for the best legislation and it
doesn’t necessarily work to the interests of the citizen, the individual citizen.
So his point was that the individual citizen should have some where to go.
That’s the first point about courts and that courts are neutral in that sense visà-vis government and the citizen.
But the other point he makes I think is that the rules governing the process of
government should not just be made by the legislature or by governments,
but they should evolve through the process of examination of individual
cases in the, if you like, in the conventional common law way, that the
evolution of rules about good government should come about through
examining individual cases and that’s the way in which the individual citizen
has a opportunity to play a part in the creation, as he put it, of the framework
of rules.
Then putting all that together therefore, he maintained – and I think he was
right – that courts have a role in democracy. Not in, as it were, taking the
initiative themselves but in giving the opportunity for the citizen to come in
and have the activities of government examined and tested and certain basic
rules, basic principles laid down.

DS:

On 28 October 1985, you gave your inaugural lecture as the Salvesen
Professor of European Institutions at Edinburgh University. In that lecture
you made several points that I’d like to take you back to.
You spoke of the fundamental role of the Community courts. You described
that role as “to preserve the simple freedom of the individual to go where he
wishes, to live where he likes, and to trade and to work where he can. That
freedom is guaranteed to every citizen of the Community as a personal right
which neither the member states nor the Community itself can take away. It
is that simple freedom of choice for the individual which other regimes will
not, and cannot, allow.”10

10
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Can you elaborate on what you said in October of 1985?
DE:

I think you have to remember to go back to what Europe was. Europe was
divided up into states with frontiers. Well within my lifetime, many states
required an exit visa to allow people to leave the state, let alone an entry visa
to come into it. So you had to get permission to leave.
I suppose one can say that these kind of restrictions on free movement would
have gone anyway with globalization. But the idea that the citizens should
be free to say, “Well I don’t like living here anymore,” or “I reckon I could
make a better living elsewhere,” that isn’t comfortable for some regimes –
dictatorial regimes. And you’ve got to remember that at the time when I
wrote that Spain and Portugal and Greece had only very recently ceased to be
dictatorships and the Iron Curtain was well and truly in position.
The countries of Eastern Europe were under that form of regime, the Berlin
Wall was there, and the frontier throughout Germany. And the people
behind it didn’t have an opportunity to get out.
So it was the idea that people should be able to move without having to ask
government permission to do so and should be able to practice their
profession or their trade and take their family with them and have them
educated.
This is a very valuable economic and social right and that’s really what I was
getting at. It’s a very valuable economic and social right which is now so
much taken for granted in Europe. People don’t realize how difficult it was
initially to achieve it.

DS:

In that same speech you also talked about the important role of the Court of
Justice in “…preserving the balance between the conflicting claims of
Integration and Diversity...”11 Continuing in this regard you said, “If the
proper analysis of the current debate is in terms of powers rather than
sovereignty, courts are the institutions whose function it is to see that powers
are exercised lawfully and not usurped or abused.”
What did you mean by that?

DE:

11

Well, I think there are two points. The point about powers I think is
essentially what judicial review is about. Judicial review is about ensuring
that those who exercise state authority, or any form of authority, are only
entitled to do so in so far as they have been given power to do so and they

David Edward, “Community Law: Integration and Diversity,” 31 JOURNAL OF THE LAW SOCIETY OF
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mustn’t use their powers for purposes other than what they were given for.
They must exercise them according to proper procedures and they must
exercise them for correct purposes. And that is essentially the function of the
court vis-à-vis the administration or the executive – to control the exercise of
power. Not to make policy choices, but to enable those who exercise
authority to be kept within proper limits.
The other point I was making was that as between integration and diversity –
and it’s an issue that goes on and on and on and will always go on. It is
exactly the same issue as the federalist debate in the United States. To what
extent if you are wanting particularly to create an effective economy on a
large scale you have to integrate the economy. But to what extent in that
event do you have to prevent the smaller units within the greater whole doing
things in a different way. That’s the issue of states’ rights in the United
States and it’s the same issue as member states rights – what is called
subsidiarity12 – in the European context.
Really the issue is between the claims of integration and the claims of
diversity, subsidiarity, federalism, whatever you care to call it, and the
adjudicator of that is the court. It’s a problem that is not new. It was there in
the 1980s when I delivered that lecture and it’s still here 20 years later. And
will always be here.

DS:

What were some of the things about your time at Edinburgh University that
you particularly enjoyed?

DE:

I enjoyed teaching. The difficulty was that the financial stringencies had
become so much that a great deal of my time was taken up with
administration.
I used to say that by the end of it teaching had become my hobby, there was
so much administration. But I really did enjoy teaching and in particular I
enjoyed creating these new LL.M. classes. I’m happy to say that many of the
students I had then, both undergraduate and postgraduate, are still friends.

DS:

Were there some things you just didn’t like about….

DE:

I hated the university administration and I always sympathized with those
who had to be involved in it.
I don’t think there is any ideal form of administration, but I think part of the

12
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problem in the older universities is their degree of autonomy that faculties
and schools used to have in days when money was if not plentiful but was
enough – that degree of autonomy, to some extent, had to be limited.
But like all aspects of government once you start the process of controlling
expenditure you actually have more people controlling the expenditure than
the people who actually spend the money and you get a multiplication of
administration and imposition of criteria, which seemed to me to be
frequently inappropriate for the best running of an academic institution.
The other thing which I didn’t see so much is this obsession about research
as compared with teaching. It seems to me that in a university they should
go together, not be seen as separate activities. That the university teacher
should be concentrating on research and simply emerge from his study or
laboratory in order to do a bit of teaching and then return to his research
doesn’t seem to me, that kind of dichotomy seems to be wrong.

DS:

Looking back at your years at Edinburgh University, are there one or two
things that are highlights that come to mind?

DE:

Really, just the pleasure of teaching and the pleasure of the company of the
students. As well, to be fair, the company of my colleagues. It was
interesting and refreshing to go from the environment of the bar, which I
enjoyed and had lots of friends at the bar. But academia was different from
the bar.

DS:

Judge Edward, thank you very much for sharing these thoughts.
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DS:

This is the David Edward oral history.1 This is taping session number four.
I’m Don Smith. I teach European Union Law & Policy at the University of
Denver Sturm College of Law. I’ll be the interviewer for these taping
sessions.
We are in the home of Judge David Edward, actually in the room where he
practiced law for many years in Edinburgh, Scotland. In this taping session I
will be asking Judge Edward about his service on the Court of First Instance
and the European Court of Justice, which took place from 1989 through
2004. In particular I will be asking Judge Edward about the two courts and
how they operated.
Judge Edward, before I begin asking about how the Court of First Instance
and the European Court of Justice operate, I’d like to ask about your
appointment to the Court of First Instance.
In 1989 when you were appointed to the Court of First Instance2 the
Conservative Government headed by former Prime Minister Margaret
Thatcher was in power. I’m curious, did you have any interviews with
members of the government or did Prime Minister Thatcher ever speak to
you before your appointment?

DE:

1
2

Certainly the Prime Minister did not. I was first asked by the Lord Advocate
– who is the equivalent to the Attorney General in Scotland – whether I
would be interested in the position. When I said I would, I eventually got a

Copyright 2006 David A.O. Edward and Don C. Smith.
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letter from Geoffrey Howe,3 who was then the foreign secretary, asking
whether I would accept appointment and I replied that I would. That was the
sum total of the governmental communication. I’ve never had any
communications otherwise than that with any minister of the government.

DS:

Was there any, to the degree that you know, any investigation of you or your
background?

DE:

I have no idea. Certainly nobody intruded on my space at that time.

DS:

How did you find out about the appointment?

DE:

I was asked whether I would like it.

DS:

But did you receive a telegram or letter?

DE:

I received a telephone call.

DS:

And that was it.

DE:

That was from the Lord Advocate who said that….well, I knew because of
course I was teaching the subject, I knew that it was proposed to establish the
Court of First Instance. It had never occurred to me that I might be
considered for it.

DS:

In 1996, you spoke to a group called the European-Atlantic Group,4 and you
said to that group that when you began work on the Court of First Instance,
“few people had the least idea of what I was going to do.”5
Did that reaction surprise you and did it change over time?

DE:

3

No. People knew about the European Court of Justice, which had been there
since the beginning, but the Court of First Instance – it was an odd title
anyway, it still is an odd title; what do they mean the “court of first instance”
– and for most people the idea that there should be a court which in those
days was set up to do, on the one hand, employment cases involving
employees of the Community and on the other hand, major cartel cases. That

The Rt. Hon. Geoffrey Howe served as U.K. Foreign Security from 1983-1989 in the government headed
by Prime Minister Margaret Thatcher.
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seemed a very odd kind of court for anybody to go to. People didn’t really
know much about it at all.
DS:

How did your family feel about you becoming a judge?

DE:

They were excited about it because… The month I went to Luxembourg to
be a judge of the Court of First Instance was the month in which our younger
daughter, the 4th child, went to university. At that time all the children were
in university so it was quite exciting. This was a new thing in life. They
liked it.

DS:

And how about Elizabeth? How did she feel about moving to Luxembourg?

DE:

We weren’t moving totally because we always maintained this house. We
always kept this house and we came back to it. But for her it was quite
exciting as well. It was a new life – different from what had been going on.
Both of us, well, all of us, were quite excited. It was different.

DS:

When you officially took your position, was there a swearing in or some sort
of official ceremony?

DE:

Yes. Every judge is required to take an oath before the Court of Justice. The
oddity about our situation was that here we were 12 new members of this
new court all being sworn in together. So that was the unusual feature. But
otherwise it was something that has always happened and still happens.

DS:

The Court of First Instance, as you have mentioned, was a new court when
you were appointed. What can you tell us about the early days of the Court
of First Instance?

DE:

The first thing we had to do was to decide how we were going to operate.
We had to, as it were, assign ourselves to chambers, as it’s put, in which we
would sit as three or five. We had to appoint the registrar of the court. We
had to write our rules of procedure and determine how far we were going to
follow the rules that had been followed up to then by the Court of Justice;
how far we were going to create new rules.
We did create one very different type of procedure, which has the rather
obscure title of “Measures for Organization Procedure.” It involved
determining how the big competition cases would be managed. We had
some difficulty in getting that through as an idea of case management
because up to that time the procedure of the Court of Justice had been very
cut and dried. The idea that the court would determine how a case was going
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to be handled, some people found rather shocking and new. But, we did it
and it worked.
There was that and then of course we had to process the cases that were there
to be processed. Because the Court of Justice knew there was this new court
coming, we started with quite a lot of cases which simply had been stored up
by the Court of Justice and handed over to us. It involved getting them done
pretty quickly because by that time they were getting very old.
So it was a variety of things. Then the other big aspect that we had to deal
with was how to deal with the big cartel cases. How to ensure that they were
better dealt with, because the reason for setting up the Court of First Instance
– or one of the reasons in the Council decision6 that established the Court –
was in order to have a closer examination of the factual basis of the
Commission decisions. So we had to decide how we were going to do that,
to what extent we were going to examine factual issues and how we would
go about it.
So there was a lot to be decided, a lot to be investigated and changed at that
stage.

DS:

You have noted a number of things that you learned at the Court of First
Instance. “First, I learned (or tried to learn) the lessons that all British
advocates have to learn when they make the passage from the Bar to the
Bench: to keep quiet, and to appreciate that others may take a quite different
view of the same facts and circumstances, including the assessment of people
and their motives. I also learned something I am sorry I did not learn earlier
– how much you can see (and hear) from the Bench of what is going on at
the Bar.”7
Can you elaborate on these lessons?

DE:

6

The first one as I said is just to sit quiet and listen. I never was wholly
successful in learning that lesson, but I think it’s….. When you’re at the bar,
you’re active. That’s what you’re there for. You’re either there for, you’re
for one party or another and you’ve got to be active even if it’s the other
side’s turn. You’ve got to be listening for the improper question or the
improper turn of examination or the attempt to create a case which has not
been pleaded or this sort of thing. So, you’ve always got to be active at the
bar and what you have to learn when you become a judge is actually to be

Council Decision 88/591, establishing a Court of First Instance of the European Communities [1988] O.J.
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passive and to know when to intervene. That’s a different skill. So that’s the
first thing.
The second thing was particularly in the context of the European Court
because no judge ever sits alone. Whereas the custom in the common law
countries – although not in most of the continental countries – is for the
judge to sit, one judge to sit alone in first instance, in Luxembourg, there are
always at least three and it’s not always easy to realize that what seems
obvious to you does not seem obvious at all to your colleagues. Therefore,
you have to learn the simple fact that people don’t agree in the same factual
circumstances. They don’t necessarily take the same view of the facts or the
same view, as I have said, of motives.
But the other point really that I made was when you’re sitting on the bench
you do actually see and frequently hear what people are saying at the bar.
Depends how far the bench is away from the bar. But a lot of people – and I
didn’t realize this – a lot of people when they are at the bar don’t realize that
what they are saying and the gestures and the little muttered discussions and
comments, they’re actually being heard on the bench. I think people would
be well advised to remember that the judge actually hears and sees quite a lot
of what’s going on.

DS:

The European Court of Justice and the Court of First Instance are located in
Luxembourg, while most of the EU’s institutional machinery is located in
Brussels.
What are your thoughts about the fact that the European Court of Justice was
located away from the political center of the EU?

DE:

I think it’s a good thing. I think it means that the judges are not subject to
any form of indirect political pressure. I mean, they are not subject to direct
political pressure, but they’re not subject to indirect political pressure and
they don’t become part of a kind of…the unkind would say it’s a mafia, but
the kind of groups that exist for example in Washington and they certainly
exist in Brussels. Particularly in a place like Brussels where people are
coming from other countries and they are living together and talking
together.
In Luxembourg the judges by and large have a social life elsewhere or a
social life with each other, but they are not subject to the constant rumor mill
and gossip mill of Brussels. That helps their independence from the other
institutions. I think it’s a good thing, but it does mean that you are less
aware of what’s going on, naturally.

JUDGE DAVID EDWARD ORAL HISTORY: Years on the Courts – Part 1

6

DS:

To what degree – if any – did the Courts have communication or interaction
with people in the other EU institutions?

DE:

For the same reason as I’ve said, relatively little. There’s another institution
in Luxembourg called the Court of Auditors8 and rather depending on the
personal relationships, we saw quite a lot of our colleagues in the Court of
Auditors.
By and large, not, there wasn’t much coming and going.

DS:

And just one more question on this theme. You have written, “To suggest
that judges should…be accountable to public opinion, or that they should
bend to the will of politicians or the press is a flat contradiction of the
judicial oath.”9
Bearing this in mind, how aware were the Courts, if at all, of the political
winds that were blowing throughout the time you were a member of the
Courts?

DE:

What I’m trying to say is the judicial oath is to judge fairly and impartially.
Therefore if you consider this is the right answer, you shouldn’t be afraid of
saying so because it’s going to be politically unpopular. That’s the one
obvious point in that direction.
And, certainly, you shouldn’t be open to pressure from politicians to decide a
case in a different way.
On the other hand, judges shouldn’t be so remote from the world that they
don’t know what’s going on in the world. It’s quite a different thing to say,
“I’m not influenced by public opinion and not changing my mind about my
judicial decision because of public opinion.” It’s one thing to say that.
It’s quite another thing to say, “I don’t care what people think.” You have to
be aware of the context in which your decision is going to operate. That
applies in a sense more to how you express your decision than to what your
decision is, particularly in the context where you’re writing written
judgments, you’re producing written judgments.

DS:
8

Judge Edward, there has always been a fascination among the public –
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particularly among lawyers – about how the Courts work. I’m wondering
whether you can take us through the process and explain how a case was
handled, perhaps by beginning with the role of chambers and how the
chambers are selected.
DE:

The chambers in the Court of Justice are selected at the beginning of each
year. Essentially the judges are assigned to a chamber because they usually
take the place of their immediate predecessor. So the British judge who
succeeded me simply stepped into the same chambers as I was in, although
they’ve been reorganized now since enlargement.
Broadly speaking, the chambers stay the same from year to year. The
chambers are of significance for cases that are going to be judged by three
judges or five judges. There is now a thing called the Grand Chamber, which
didn’t exist when I was there. The choice was really between three judges,
five judges or the plenary.
What happens when a case arrives is that it is examined by the registry to see
whether it is formally in order. Once they are satisfied it is formally in order,
then they register the case, give it a number and it is sent to the president of
the court who then assigns one judge as a judge rapporteur, the reporting
judge. And at the same time it goes to the first advocate general who assigns
one of the advocates general to be the advocate general in the case.
As the case goes forward, if there is a procedural problem, then the
rapporteur and the advocate general are consulted and they give their advice
as to what should be done.
Once the pleadings are complete, the rapporteur is responsible for writing a
report – a preliminary report on the case – which is presented to the Court as
a whole. That report says, “This is a case about…free movement of goods.
It raises the following issue….The arguments of the parties are broadly
speaking as follows….I think this is a pretty straight forward case. I think it
could easily be handled by a chamber of three judges.” Or, alternatively,
“This is a case of enormous significance,” and in my day should go to the
plenary. Or “This is a case which is not of vast significance but it’s difficult
and therefore I think it should go to a chamber of five judges.”
The advocate general expresses his or her opinion at the same time on the
basis of what’s being proposed by the reporting judge. And then the Court
decides how the case is going to be dealt with. Then the case is set for oral
hearing.
Nowadays it is not absolutely essential that there should be an advocate
general so the case may be dealt with without an advocate general. After the
oral hearing, if there is an advocate general, the advocate general delivers the
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opinion on the case. Once that opinion has been delivered the reporting
judge writes a note for the other judges which will say, “I agree with the
advocate general and I propose to write a judgment in the same direction.”
Or, “I don’t agree with the advocate general and I will write a judgment in
another direction for the following reasons.” Or, “I agree in part and I don’t
agree in part and this is what I propose to do.” Or alternatively, “I don’t
agree with the advocate general and I think we should discuss it before I
write any form of judgment.”
But at the end of the day it’s the judge rapporteur who will write the
judgment or the first draft of the judgment. Depending on what proposal the
judge rapporteur makes, the other judges have the opportunity at that point
to say, “I don’t agree with you,” for example and even at that stage because
another judge disagrees with the rapporteur the case will go for a discussion
before any judgment is written.
Assuming that, either before or after discussion, it’s agreed what line the
judgment should take, the judge rapporteur is responsible for drafting the
judgment. And once the judgment is in draft, it goes to the chamber or the
plenary for discussion. It may go through very quickly with very little
discussion or it may be discussed over days, weeks, months with many
different drafts being produced. It entirely depends on the circumstances of
the case how quickly it moves through.
But at the end of the day, it’s the rapporteur who is responsible for making
sure that a judgment is produced, getting it in final form, sending it for
translation, and making sure that it’s ready to be pronounced on a given day.
So the rapporteur, with or without the advocate general, essentially is
responsible for the processing of the case.

DS:

When the European Court of Justice was established in the 1950s, judges
rarely if ever asked questions to lawyers appearing before them in oral
hearings. But now that is more typical.
Can you explain how and why the oral hearings have evolved over time?

DE:

I think that what you have to remember is that in the original six member
states, the idea that a judge should engage in some sort of interplay with the
bar – a discussion of the case with the bar – is regarded as rather improper.
In other words, the more traditional French judge, for example, regards it as
improper for the judge to show any kind of reaction to the pleadings, the oral
pleadings, because in theory, at least, to do so means that you have made up
your mind in advance. And you shouldn’t. So the view of many continental
judges is the judge should keep quiet, totally quiet. Listen to what’s being
said, then go away and decide.
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Now we know that the common law tradition is quite different. It’s not just
that the common law judge does intervene more in discussing the case; we
go quite to the opposite extreme. We think it would be improper for the
judge not to disclose a problem at the stage of the oral pleading and to give
the counsel the opportunity to discuss it because the judge might have quite
the wrong end of the stick. So there is a culture difference there.
The problem in the European Court is that counsel from countries where
there is no tradition of judicial intervention are not used to being asked
questions. So they don’t really know how to play the game that the common
law advocate is well used to, which is – if the judge is particularly
interventionist – a kind of fencing match with the judge. And of course
anybody who sat in a common law tradition court knows that that’s
frequently the way in which the judge comes to a decision, testing out ideas
and seeing what the answer is if there is an answer and discovering maybe
that the first impression is entirely wrong. Well you can do that to some
extent with counsel who don’t share that tradition, but of course if they don’t
have any experience in working in that way, then the discussion is not very
fruitful.
I had the experience of asking a question of a representative of one
government – it was a rather difficult question for him – and his answer
simply was, “I do not wish to answer that question.” And that, as far as he
was concerned, that was a perfectly good answer. Now if you have that
degree of culture difference, then the extent to which you can transform the
procedure into something like what we are accustomed to in Britain or the
United States is very limited.
A further consideration is that in many countries…lawyers who plead in the
civil, commercial and administrative courts in particular, don’t engage in oral
pleading. So you have not only a general culture of not asking questions or
not having a discussion with the bench, but in particular in the kind of
proceedings that go to the European Court.
The Court of First Instance did depart from this to the extent of tending to
have a kind of question and answer session after hearing the main pleadings.
So in the big cartel cases, very often counsel are allowed to make their
submissions without much interruption and then at the end of that there will
be a question and answer session in which the judges, in particular the
rapporteur, probe particular issues that they are concerned about.
The main point is that it would be futile to suppose that the procedure in the
European Courts can ever be the same as the procedure in the common law
courts.
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DS:

I’d like to just go back to the role of the advocate general and to have you
explain that and where it came from.

DE:

It comes immediately from the situation in the administrative courts of
France and other countries which model their administrative procedure on
the system in France.

10

There is a person who is a member of the judiciary who goes away and
studies the case independently and produces an opinion on the case. That is
something for the judges to get their teeth into when deciding how the case
should be finally decided.
Part of the reason for this is that, as I mentioned, there is no tradition of
discussing the case with the advocates. So the judges have the submissions
of the parties, but they need something else. They need more than that: an
independent review of the case. And that essentially is what the advocate
general is there to provide – a first assessment of the case by a person who
has a judicial position. Not an advocate.
The title is slightly misleading, advocate general. But the advocate general is
not an advocate. The advocate general is a judicial position. And the
advocate general’s opinion is a judicial opinion suggesting what are the
issues, what are the options, what are the possibilities, and which line the
Court ought to follow. But it’s a more discursive thing than the judges’
judgment.
DS:

In 1990, while a member of the Court of First Instance, you were asked to
serve as advocate general in the cases known as Automec II and Asia Motor
France.10
What were the circumstances that resulted in your serving as advocate
general on these cases?11

DE:

10

When the Court of First Instance was set up they did not appoint separate
advocates general to the Court of First Instance. The rules simply provided
that a judge may be appointed ad hoc to fulfill the role of advocate general.
So the rules of procedure envisaged that one judge might be appointed
advocate general.

Case T-24/90 Automec v. Commission [1992] ECR II-2223 and Case T-28/90 Asia Motor France and
Others v. Commission [1992] ECR II-2285.
11
A detailed analysis of Judge Edward’s role as advocate general in these cases has been written by Rosa
Greaves, Allen & Overy Professor of European Law and Director of the Durham European Law Institute at
the University of Durham. Rosa Greaves, “Judge Edward Acting as Advocate General,” in Mark Hoskins
and William Robinson (eds), A TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing
(2003), pp. 91-98. The author described Judge Edward’s advocate general opinion as “focused, carefully
reasoned and aimed at assisting the [Court of First Instance] to reach a consensus judgment.” P. 98.
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We were a court of 12 and the rule in Luxembourg is that you must always
have an uneven number of judges. So when the whole Court was sitting and
when the case was important then one judge couldn’t sit because there were
12 judges. The custom was that one judge, therefore, acted as advocate
general and 11 judges acted as judges. In fact, there have been relatively few
cases in which the Court of First Instance has sat as a full Court and the same
reasoning wouldn’t apply if there’s an odd number of judges.
If I remember correctly, I was the last member of the Court of First Instance
to actually act as advocate general. But the reason was that the point raised
in Automec and Asia Motor France was an important point of principle. It
was felt at that time that it should be judged by the whole Court so that meant
somebody had to act as advocate general. I was asked to do it, but it was
virtually the last thing I did as a judge on the Court of First Instance.

DS:

A former member of the European Court of Justice, Fernand Grévisse, has
said “deliberation is the heart of our work.”12
Can you explain the process of deliberation?

DE:

Well, it’s what I have referred to already – he was talking about the judges
and what differentiates that method of judging from the common law method
of judging is that the discussion takes place between the judges in private
rather than in open court between the judge and the bar.
In the common law system – if the system is working well and it doesn’t
always work well – the idea is that the problems of the case will be teased
out in the course of the debate before the judge. In the continental system,
for the various reasons I’ve discussed, that isn’t so.
Therefore, the debate takes place between the judges. And when Fernand
Grévisse said that is the heart of our activity, that is true. It is in the internal
debate between the judges that the issues really come to be teased out. That
is perhaps why, going back to the role of the advocate general, part of the
point of the advocate general is to give the judges a starting point for their
deliberation. That’s a point of departure where you actually have an
overview of the case. Then you come together and discuss it. But the
discussions can go on, as I have said, for many weeks and hours. And this is
particularly so in a court of that type where there are very different cultures,
very different ideas.

12

David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
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Judge, now I’d like to ask about the preparation of judgments. You have
written, “When I produced my first draft judgment, one of my colleagues
said, ‘That is a very good opinion, now we must make it a judgment. We
must make it aseptic.’ The scope for individuality lies, not in the public
expression of one’s own opinion, but in the development of personal
relationships so as to be able to persuade others of one’s point of view and to
accommodate or reconcile divergent points of view.”13
Judge, can you elaborate on the points that you made?

DE:

Yes. I think this is the difference in the first place between the role of the
advocate general and the role of the judges. In that system, the role of the
advocate general is to express a personal opinion: “This is my opinion as to
what the case is about, what the issues are, and what the answer ought to be.”
The judgment of the Court is a judgment of the Court as a whole. It’s not
necessarily a unanimous judgment, but a judgment which will be signed as
the judgment of the Court by all the judges who take part.
Now, the view, if you compare that with the common law system, according
to the common law system, even in an appeal court – even if you go up to the
House of Lords or the Supreme Court of the United States – the judges are
expressing individual opinions and the reasons for the final decision have to
be distilled from looking at the individual opinions. Of course, if there is a
clear majority in one majority opinion, then the reasons for the opinion, the
reasons for the judgment, will hopefully be clear from that judgment. But
they are individual judgments, even if one is writing for the majority, it’s
nonetheless writing for that number of judges. And the minority do not sign
that judgment. Now, that is the common law approach – each judge is
expressing an individual opinion.
The broad continental approach and it applies in most of the European
countries – and probably in most countries of the world actually – is that
judges are not intended to be expressing personal opinions. Their function is
to come together to discuss and either unanimously or, if necessary, by a
majority decide how the case ought to be decided and then to set out the
reasons for that decision in as objective a manner as possible. That’s what
my colleague meant when he said this is a good personal opinion. But it’s
not a judgment according to our view of what a judgment should be. Judges
don’t write personal opinions; they write judgments. As he said we’ve got to
make it aseptic. In other words, we have got to make it dry, impersonal, and
objective and that is the essential difference between that style of judging and
the style of judging in the common law system. The judgment ideally should
be objective and dry and to an extent uninteresting and unexciting.

13

David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
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The entire chamber signs each judgment so that there is a single collective
judgment in every case. Francis G. Jacobs, a European Court of Justice
Advocate General, has written that, “Although it cannot be demonstrated, the
probability must be that the success with which the European Court of
Justice has performed its role is to a large extent due to the institution of a
single judgment.”14
How did this tradition and method of working develop and do you share Mr.
Jacobs’ assessment of the importance of single judgments?

DE:

One, I share his impression and his judgment. Why did it develop? The
reason it developed was simply because at the beginning, none of the
member states had a tradition of individual judgments or even dissenting
opinions. The German Constitutional Court permits dissenting opinions.
But, by and large the tradition in all the original six is that courts deliver a
judgment, one judgment. I repeat, that’s not necessarily a unanimous
judgment. They don’t necessarily all agree with it, but it is the judgment of
the court.
So, the system begins with the advocate general and the judges. The judges
are producing a judgment, the advocate general is producing an opinion.
Why is it like that? It’s like that simply because it was like that in the
beginning and has never changed. As to whether, what its effect is, I think
Francis Jacobs is right.
It would have been very, very difficult in the early days, but I think all the
way through, if people had been able to identify which judges had signed up
to cases such as Van Gend en Loos15 and Costa v. Enel16 or Simmenthal,17 all

14

Francis G. Jacobs, “Approaches to Interpretation in a Plurilingual Legal System,” in Mark Hoskins and
William Robinson (eds), A TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing (2003),
p. 298.
15
Case 26/62, Van Gend en Loos v. Netherlands [1963] ECR 1. In 1962 in Van Gend en Loos, the Court of
Justice for the first time held that while Community law imposed obligations on individuals it also
conferred upon them “right[s] which become part of their legal heritage.” Van Gend en Loos, at 12-13.
16
Case 6/64, Costa v. ENEL [1964] ECR 585. In 1964 in Costa, the Court of Justice held for the first time
that Community law had primacy over Member State law. The Court held in part, “the law stemming from
the Treaty, an independent source of law, could not, because of its special and original nature, be
overridden by domestic provisions, however framed, without being deprived of its character as Community
law and without the legal basis of the Community itself being called into question.” Costa, at 594. Lenaerts
and Van Nuffel have written, “ The Court derived the primacy of Community law from the specific nature
of the Community legal order, referring to the danger that, if the effect of Community law could vary from
Member State to Member State in deference to subsequent national laws, this would be liable to jeopardize
the attainment of the objectives sets out in Art. 10 of the EC Treaty and give rise to discrimination
prohibited by Art. 12 (see par. 1-019).” Koen Lenaerts and Piet Van Nuffel in Robert Bray (ed.),
CONSTITUTIONAL LAW OF THE EUROPEAN UNION, 2ND EDITION, (Thomson Sweet & Maxwell) 2005, p. 666.
17
Case 106/77, Amministrazione delle Finanze dello Stato v. Simmenthal SpA [1978] ECR 629. In 1978 in
Simmenthal, the Court of Justice held that “in accordance with the principle of precedence of Community

JUDGE DAVID EDWARD ORAL HISTORY: Years on the Courts – Part 1

14

the great cases, it would have caused appalling confusion if particular
member states had been able to say, “Oh, our judge didn’t sign up to that so
we are not going to accept that judgment.”
I think it’s the anonymity, if you like, of the judgments that makes them
acceptable. Or perhaps put it the other way, avoids a possibility of a style of
argument that might otherwise be available.

DS

In 1995 in commenting about the lack of dissents, you wrote, “It is not selfevident, to the present writer at any rate, that the merits of dissenting
opinions and their contribution to the evolution of the Court’s case law
would outweigh the disadvantages of further serious delay in producing
judgments, particularly in references.” 18
On the other hand, Professor J.H.H. Weiler has written, “I would argue for
the introduction of separate and dissenting opinions. One of the virtues of
separate and dissenting opinions is that they force the majority opinion to be
reasoned in an altogether more profound and communicative fashion. The
dissent often produces the paradoxical effect of legitimating the majority
because it becomes evident that alternative views were considered even if
ultimately rejected.”19
With the benefit of hindsight, and considering Professor Weiler’s comments,
do you still feel the way you did in 1995?

DE:

Yes, I do. I think the problem with Professor Weiler’s comments is that they
are the comments, although he has a very wide experience, they are the
comments of someone who is essentially looking at this problem through
common law eyes. Now, it is true that the Strasbourg court, the [European]
Court of Human Rights,20 has separate and dissenting opinions.
It is not self-evident to me that the idea of separate and dissenting, a majority

law, the relationship between provisions of the Treaty and directly applicable measures of the institutions
on the one hand and the national law of the Member States on the other is such that those provisions and
measures not only by their entry into force render automatically inapplicable any conflicting provision of
current national law but – in so far as they are an integral part of, and take precedence in, the legal order
applicable in the territory of each of the Member States – also preclude the valid adoption of new national
legislative measures to the extent to which they would be incompatible with Community law.”
Simmenthal, para. 17. The Court of Justice went on to hold that “every national court must, in a case within
its jurisdiction, apply Community law in its entirety and protect rights which the latter confers on
individuals and must accordingly set aside any provision of national law which may conflict with it,
whether prior or subsequent to the Community rule.” Simmenthal, para. 21.
18
David Edward, “How the Court of Justice Works,” EUROPEAN LAW REVIEW 1995, 20(6), p. 539.
19
J.H.H. Weiler, “Epilogue: The Judicial Après Nice,” in Gráinne de Búrca and J.H.H. Weiler (eds), THE
EUROPEAN COURT OF JUSTICE, Oxford University Press (2001), pp. 215, 225.
20
European Court of Human Rights, see http://www.echr.coe.int/echr.
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opinion, a separate opinion, a dissenting opinion – it’s not self-evident to me
looking at some of the judgments of the Supreme Court of the United States,
the House of Lords or the Strasbourg court – it’s not self-evident to me that
it’s any clearer what the answer is. So I’m not totally convinced, and I’ve
said there are good reasons why perhaps it was as well that there weren’t in
the evolution of the Court.
I don’t altogether buy the notion that through the method of majority,
concurring, and dissenting opinions, one has great clarity. I think
experience shows that one frequently does not have great clarity. Lawyers
are scrabbling around to try and find out what actually was the ratio decendi
of the case. That said, of course I accept that the separate opinion, the
expression of individual opinions by the judges does have an enormous
effect in the development of case law.
So you have a choice. Either you have a single judgment or you allow
separate and dissenting opinions with all the pluses that produces in terms of
jurisprudential discussion but also the downside of, as I said, not necessarily
producing any greater clarity. At least with the single judgment of the court
you know what the judgment is. The reasons may not be very clearly
expressed, but at least you know the answer.
However, I think there are other reasons in the Luxembourg case which
militate against dissenting opinions. The first is the time it would take and
that’s the point I made a way back in 1995. In order to dissent, you’ve got to
know what you are dissenting against or from. Now in Strasbourg, which is
the only real parallel leave aside the international court in Hague with very
few judges, Strasbourg only operates in two languages, English and French.
The majority judgment is written by the registry. It’s not written by a judge,
it’s written by the registry after discussion and approved by the majority.
The judges are therefore able to see what the registry’s produced and then
write their opinions if they wish to.
In Luxembourg, the system is the rapporteur and the discussion takes place,
as I’ve said, between the judges. So, if you are going to have dissenting
opinions, you’ve got to divide into the majority and the minority. The
majority have to produce their judgment in order to be sure that you know
what you are dissenting from. Here again, you differ from Strasbourg
because the issue in Strasbourg is always, “Has Mr. or Mrs. X been treated in
a manner by State Y which is a violation of the European Convention.”
In the Luxembourg court, the questions, particularly in references, are not
what is the answer “Yes?” “No?” to this question. They are really rather
complex questions as to whether a particular regulation, and in what
particular circumstances a national regulation constitutes a violation of the
rule of free movement of goods or whatever. There are many more issues

JUDGE DAVID EDWARD ORAL HISTORY: Years on the Courts – Part 1

16

bundled together which have to be decided before the national court delivers
its opinion and decides the case.
Many Luxembourg cases are argued before there has been any judgment in
any court below. So the chances of having a clear majority opinion from
which to dissent are much less than in a case, for example in the House of
Lords or the American Supreme Court, where there may be two, three, or
four judgments of courts below and the issue is now pretty clear.
So, as I say, you need to know what the majority decision is before you write
a dissent. Fifty percent of the cases in the Court of Justice are already taking
two years and people feel that’s too long. If you’ve got to have the judgment
written by the majority and then the dissents written, you’re going to add
months, given the translation problems, to the production of the eventual
judgment. So that’s a downside.
Another downside is that, of course, you identify the judges who agreed and
who did not agree. And as I say, member states might regard it as an excuse
for not complying; that their judge did not agree with the majority judgment.
As regards to the process of deliberation, the process of deliberation
wouldn’t be the same because if the judges were dividing into majority and
minority, the minority would not by now be taking part in the formulation of
the majority judgment. And I remember many cases where I would not have
been able to say at the end of the case after weeks of deliberation, and four or
five or six different drafts, who voted which way at the beginning. The end
judgment is frequently very different from what it started with and that’s
because everybody is taking part and not just the majority. I’m not satisfied
in any event that it would produce better judgments.
My final reason for being against dissenting opinions is ideology. The one
saving grace of the Luxembourg court is that the judges are not identified
with being in the field of employment, in favor of gender equality or against
gender equality; they’re not in favor of states’ rights as opposed to
community rights; they’re not in favor of free movement of goods as
opposed to the environment. They don’t become identified with particular
ideological positions. And I think that’s enormously valuable for the
working of that particular court and I am only speaking about that particular
court.
The only thing I would say is that I did meet two U.S. Circuit Court judges
who said that given the pressures on judges in the United States, they
wouldn’t be wholly adverse to a situation in which they did not have to
become personally identified with particular decisions because there is so
much pressure on the individual judges now in the United States because of
the opinions they’ve expressed. So I think the ideology point is actually
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rather more fundamental than people allow for.

DS:

Judge Edward, French is the official working language of the Court. Why
was French chosen and what does that mean in terms of how the Courts
operate?

DE:

French was chosen because it was the majority language of those who were
the judges when it all began. France, Belgium, and Luxembourg, in all three
cases French is either the official language or one of the official languages.
The only other possible contender at the beginning would have been German
and – in the period immediately after the war – it would have been totally
inconceivable even if all the judges had been able to speak German, it is
inconceivable that they would have adopted German as the one working
language. It’s not the official language, it’s the working language. So it was
the working language at the beginning and the short answer is it’s never
changed.
I think now the argument for retaining French as the working language is
first of all that it is highly desirable that there should be a single working
language which everybody operates in more or less well because it’s much
easier to discuss things on the basis of a text in one language than on the
basis of parallel texts in different languages. And again, you’ve only got to
look at the judgments of the Strasbourg court to see that there are quite often
very significant differences between the English text and the French text.
From a practical point of view it is desirable to have one working language
so long as everybody is capable of operating in it. The other reason is that as
European Community law has developed, the jargon of the law – for all legal
systems the jargon of the law is important – the jargon of the law is known.
It’s French. Everybody knows what effet utile means, or lawyers know what
effet utile means, although “useful effect” would be a meaningless translation
in English. Another example is exigences impératives, which was initially
translated “mandatory requirements,” which means absolutely nothing at all
in English. In the evolution of any legal system – this is why they used
Norman French in the English courts – words came to have a fixed meaning
and you used those words.
Because it all started in French and was written in French those are the words
that are understood when people are writing judgments. To a certain extent
therefore French in the beginning of the 21st century is in Luxembourg terms
very much what Latin was in the 17th and 18th century. It was the common
language of a particular form of activity. You knew what the Latin meant.
Everybody knew the phraseology; they knew what the particular jargon
meant. And therefore it’s easier to stick with it.

JUDGE DAVID EDWARD ORAL HISTORY: Years on the Courts – Part 1

18

There are difficulties about maintaining a single working language because
you can’t guarantee now as the European Union is enlarging, you can’t
absolutely guarantee that everybody will be able to work in that language.
But, from a practical point of view, it’s desirable to continue with it for so
long as you can.

DS

Judge, thank you very much. We’ll end the first part of the session here and
we will pick up with another round of questions a bit later.

DS:

Judge, when we stopped for the end of Part A, you were talking about French
being the official working language of the Court and describing the
circumstances under which French became that. I wanted to ask you about
your own French. You’re fluent in French. When did you begin speaking
French?

DE:

When I was at school – again I started learning French at the age of nine.
The person that taught it was actually – he wasn’t a qualified teacher – he
had taught himself French. He came from Glasgow and he had been a clerk
in a Glasgow shipyard and he had taught himself French as a dead language
in the library. He taught it to us in the same way as we learned Latin. So, I
learned French in that way, very strong emphasis on grammar but no idea
how to speak it.
After school, between school and university, I went for three months to Paris,
in the summer of 1953, and by that time all the regular classes had finished.
The question was how could I improve my French. I was staying with a
French family, but somebody suggested I should go to an elderly lady who
was a French phonetician. She taught me French pronunciation and made
me write out vast tracts of French in phonetic script. So, I learned the
grammar at school at an early age and then I learned the pronunciation, and
putting those two together turned out pretty well.

DS:

21

In a 1995 European Law Review article, you wrote about the function of the
European Court of Justice. In part you wrote, “The function of the Court of
Justice is exclusively to interpret the law to be applied, and then only insofar
as Community law is relevant for decision of the case. In practice, the
Court’s ruling may determine the outcome of the case because the national
court is left with no real discretion as to the result. But the purpose of the
ruling is to interpret the law that would be applicable in any comparable case
in any of the 15 member states.”21 There were 15 member states then.

David Edward, “How the Court of Justice Works,” EUROPEAN LAW REVIEW 1995, 20(6), p. 539.
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What are the consequences of this way of working?
DE:

To put it the other way round, this is a consequence of the preliminary
rulings system by which the Court of Justice is asked to say, in advance,
“What is the law I am to apply,” rather than, “Have I got the answer right.”
The referring judge is asking for a ruling on the law before delivering a
judgment in the case. So it follows that the judgment of the Court of Justice
must be a judgment which states what the law is to be applied in any
comparable situation.
Now, that of course is the theory of the thing. The reality is that the Court is
increasingly careful to make sure that it doesn’t stray beyond the necessities
of the case in delivering its judgment. A consequence, I think, is that
although the judgment is expressed in relatively abstract terms, the system
has become very much a case law system and common lawyers are, or ought
to be, accustomed to determining the ratio decidendi, the reasons for the
judgment, in the light, not least, of the facts of the case.
I think the consequence is in the European system that although the
appearance is of a judgment of general application, one has to be rather
careful to see what the context was.

DS:

Before leaving this general topic, I’d like to ask you about the role of
precedent, an approach that Professor Alec Sweet Stone has described as
allowing the European Court of Justice to govern “through propagating
doctrinal frameworks that guide the augmentation and decision-making of
lawyers, judges, and governmental officials.”22
You were quoted in a 1994 article in The National Law Journal saying that,
“While there is a reluctance to overturn a precedent, it is, though, more of a
psychological matter than a legal impossibility.”23
Can you explain the role that precedent plays in the European Court of
Justice’s work?

DE:

22

Let’s just for a moment consider what the role of precedent is in the common
law system. The idea behind the common law system was that, in the very
early days, the idea that the judges had, as it were, innate in them an
understanding of the law. Therefore, as soon as a judge had pronounced
upon the law that was a statement of the law.

Alec Stone Sweet, THE JUDICIAL CONSTRUCTION OF EUROPE, Oxford University Press (2004), p. 243.
Patrick Oster, “Court of Justice Becoming Europe’s ‘Supreme Court,’” THE NATIONAL LAW JOURNAL,
Oct. 24, 1994, p. A1.
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Traditionally, the English common law system worked on the basis that
another judge of the same rank was already bound by a decision of his
brother of the same rank and was definitely bound by a decision of an appeal
court above. But that, for example, the court of appeal was bound by any
previous decision of the court of appeal. So, the rule of binding precedent
was very strict. That has been relaxed in England; it was never wholly the
case in Scotland; and I’m not sure to what extent it’s the case in the United
States. I don’t think it is.
I think one has, in the first place, to say that the notion of the binding
precedent is now a much weaker notion even in the common law than it is in
any other country. Then you contrast the situation in the countries which
have a codified system and there the law is the code. And therefore although
the Cour de Cassation,24 for example, may have declared 15 times what the
code means, that nevertheless does not create a binding precedent and the
Cour de Cassation can rule another way.
In practice, in the continental countries, a ruling of a higher court tends to
bind a lower court even if not in full theory. A judge of a lower court will,
on the whole – because it’s not profitable to do otherwise – will, on the
whole, apply the law as declared by the higher court. I think the notion that
there is some enormous gulf fixed between the attitude of the common law
and the attitude of the civil law is not correct.
As a matter of psychology, and that’s what I was saying, as a matter of
psychology, judges will follow precedent. On the whole, judges won’t go
and do something different from what other judges have done for the very
simple reason that part of the purpose of the law is that the same rules should
apply to everybody and if judges were applying different laws or different
rules according to their whim, the justice system would break down. So
there is a general judicial disposition to follow precedent.
In the case of the European Court, there is no rule which binds the Court to
follow exactly what it has done before and there are cases where the Court
has reversed itself. There are cases where the Court has diverged from
previous case law. But nonetheless, as I’ve said, and I think this is right,
there’s a psychological tendency to follow what was done before if there’s no
good reason not to.

DS:

24

Judge, now I’d like to ask about your office – your cabinet – and how it was
organized. But before getting to that, could you tell us why everyone in your
cabinet called you “Professor” rather than “Judge?”

The Cour de Cassation is highest court in the French judicial system; see
http://www.courdecassation.fr/_Accueil/anglais/anglais.htm.
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DE:

I don’t know. When I first went to Luxembourg to the Court of First
Instance I only had two assistants, one legal assistant and one secretary. I
think it was because the legal assistant had been one of my pupils at
Edinburgh and therefore knew me as “Professor” and she continued to call
me “Professor” and the other one did too, and that just stuck.

DS:

Let’s begin with the role of the référendaires in your cabinet.

DE:

Yes, that’s the legal assistant. In the Court of Justice, a judge has three legal
assistants and they are analogous to the law clerks in the American system.
The difference in the American system, basically you are a law clerk for a
judge for one year, and essentially as soon as you leave university or very
soon after. It’s a young lawyer’s job. In the Court of Justice, it isn’t
necessarily a young lawyer’s job. It’s a well paid job and there was one
référendaire who was the référendaire of the German Advocate General who
started with the German Advocate General way back in the 1950s and retired
in the 1990s, having done no other job in his life but be référendaire to the
German Advocate General. It’s a different status.
The work of the référendaire is very varied. The judge may, at one end,
simply ask the référendaire to research a point. But by and large the
function of the référendaire is to, as it were, break the bulk of the files,
analyze what the files are about because the judge cannot conceivably read
all of the paper that comes in, so you have to rely on the référendaire to read
the detailed documents, and then the référendaire will make or will draft
notes or judgments. And it entirely depends on the relationship between the
judge and the référendaire whether the judge rewrites or how the judge
rewrites or whether the judge says, “I simply don’t agree with that, go and try
again,” or, “I’ll try writing that,” or, “There’s something wrong here, let me
draft my own version of those five paragraphs and let’s see where…”
So it’s very much a personal relationship, depending entirely on the way in
which the judge likes to work. I had been, as it were, brought up in the
Scottish tradition of the relationship between QC25 and junior26 and very
much my way of working with my référendaire was the same way as I’d
worked with juniors as a Queen’s Counsel at the bar. But other judges have
totally different relationships with their référendaire so it is very personal.

DS:

How did you choose your référendaires?

DE:

I chose them in part from personal knowledge. My very first référendaire, I

25
26

Queen’s Counsel.
An advocate who is not a Queen’s Counsel.
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chose because she had been a pupil of mine in Edinburgh and I knew as soon
as I was appointed to the Court of First Instance that that would be the person
that I would take from Scotland. In some cases, from high praise from other
people; several of them had been pupils of mine in one way or another.
Some of them had come for a kind of internship – what’s called a stage27 –
for two or three months and I’d got to know them and thought they were
good.
Latterly as that sort of generation of possible people – I no longer had pupils
from university days – I had a sort of beauty parade. They came across and
I’d talk to them a bit.

DS:

Do you still stay in touch with them?

DE:

Absolutely, yes. Yes.

DS:

What are some of the things they’re doing now?

DE:

Two of them, I think, are Community officials. One works in the [European]
Commission, one works in the Council of Ministers. One is a professor in
the Basque country. One is going up the ladder towards being a senior
partner of a big London law firm. One works for an American law firm in
Geneva, having worked for the WTO.28 Several of them are at the English
bar. I think four are at the English bar. One is at the Irish bar. I really can’t
now remember. I think that’s all.

DS:

It sounds like you are very proud of all of them.

DE:

Yes I am. They were a very good lot.

DS:

And how about your secretarial staff?

DE:

Every judge, again, in the Court of Justice has three secretaries. In my case,
what I did is I had one English speaking secretary who essentially ran my
diary, my personal travel arrangements, my correspondence and so on and
two French speaking secretaries who were basically responsible for the
archiving of the cases, of the documents, making sure that things were done
on time, but also spent a lot of their time, because they were French
speaking, they revised everything that we wrote to make sure that the French

27
28

“Stage” is an abbreviated form of the word “stagiaire,” the French word for trainee or intern.
The World Trade Organisation; see http://www.wto.org/.
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was correct. Again, there was a great deal of teamwork between them and
between them and the référendaire.

DS:

Who was Graham Paul?

DE:

Graham Paul was the driver. Every judge in the Court of Justice has a driver,
who’s also responsible for various jobs in the cabinet and the office. Graham
Paul was the driver from the time I became a judge of the Court of Justice
until the time I retired. And he’s still there as a driver of my successor.

DS:

From what I’ve heard it seems you got to know Graham very well.

DE:

Yes. We got to know all of them very well.

DS:

Two former legal secretaries, Mark Hoskins29 and William Robinson,30 have
written about another important member of your cabinet, Mrs. Edward. They
wrote, “Of course, when one talks about the Edward Cabinet, it is impossible
to omit mention of Mrs. Edward, known to all, including the Professor, as
‘the Boss.’ Elizabeth was very much a member of the Cabinet. Great fun,
great company and a tireless worker in entertaining visiting groups of judges,
academics and students.”31
First I’d like to ask you about how Elizabeth came to be known as “the
Boss?”

DE:

I christened her “The Boss” because there’s a magazine in Britain called
Private Eye32 and there was a spoof, a series of articles every issue,
supposedly written by Mrs. Thatcher’s husband about life in Downing Street
and he always referred to Mrs. Thatcher as “The Boss.” And I began to call
Elizabeth “The Boss” and that’s how it continued.

DS:

Now your children, and…

DE:

Everybody calls her “The Boss.”

29

Mark Hoskins served as référendaire to Judge Edward from 1994-1995.
William Robinson served as référendaire to Judge Edward from 1995-1999.
31
Mark Hoskins and William Robinson, “Preface,” in Mark Hoskins and William Robinson (eds), A TRUE
EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing (2003), p. xv.
32
PRIVATE EYE, see http://www.private-eye.co.uk/.
30
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DS:

Does anyone call her “Elizabeth”?

DE:

Very few.

DS:

What was Elizabeth’s role while you were in Luxembourg?

DE:

She lived at home and supported in all sorts of ways, as Mark and William
have written. She was there entertaining and supporting in other ways. I
mean she spent a lot of time talking to the members of the cabinet about, you
know, if they had problems or anything.

DS:

Who were some of the people you entertained when you and Elizabeth, The
Boss, were in Luxembourg?

DE:

It would be difficult to say because in those days there were visits of judges
two or three, judges or professors, two or three times a year. And in some
years we’d have had as many as a hundred people going through the house in
the course of the year. There were a very large number of people we
entertained there.

DS:

Were there mostly British judges?

DE:

Mainly British, yes. Not entirely.

DS:

As I understand it, you also entertained various American judges including
Warren Burger33 here in your house.

DE:

That was here. That was because there was a meeting involving judges of
the U.S. Supreme Court and judges of the European Court and the night
before it started we had a dinner party here which Warren Burger and Justice
Ginsburg34 were there. I can’t remember. I think that was all. Justice
Scalia35 came to the conference, but I think he arrived later.

DS:

Your cabinet enormously enjoyed working for you. Mr. Hoskins and Mr.
Robinson have written that, “Being part of the Edward Cabinet in
Luxembourg was a great privilege…and also great fun.”36 Diane Hansen-

33

Warren E. Burger served as Chief Justice of the United State Supreme Court from 1969-1986.
Ruth Bader Ginsberg, Associate Justice of the United States Supreme Court from 1993-present.
35
Antonin Scalia, Associate Justice of the United States Supreme Court from 1986-present.
36
Mark Hoskins and William Robinson, “Preface,” in Mark Hoskins and William Robinson (eds), A TRUE
EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing (2003), p. xv.
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Ingram37 has written that, “Judge and Mrs. Edward are generous to a fault.
The Judge always brings back small gifts from his business trips and
holidays, and is a prolific postcard writer…There are also countless cabinet
lunches and dinners [at the Edwards’ home], to which both staff and their
partners are invited.”38
From the sounds of it, your staff was almost like an extended family.
DE:

It was and is, yes. We still see a lot of them. I think in a way it was one of
the advantages of having been in a very collegial profession both at the bar
and at the university.
At the Scots bar, certainly in my day, we knew each other very well. We
spent a lot of time in each other’s company and we knew each other’s
families. And the same thing at the university. To some extent also, having
four children, when I went to the university, the eldest daughter was of
university age so to some extent I treated my students like my children and
my children like my students and have done ever since. I don’t find it at all
difficult – these kind of relationships. I enjoy them.

DS:

Now, Ms. Hansen-Ingram has said that on Monday mornings during your
meeting with your cabinet, you often told a story. One that was considered a
favorite involved the time you stayed at a run-down New York gentlemen’s
club and you weren’t quite sure if you were to seat yourself or wait to be
seated in the dining room.39 Could you recount that story for us?

DE:

By no means was it a run down gentleman’s club, it was the Harvard Club of
New York City. That was a corresponding club of my club in Edinburgh and
this was a way back in the seventies. I had booked a room in the Harvard
Club, not knowing what to expect.
I think I arrived on a Saturday or a Sunday, anyway, it was in the middle of
August and New York was unbearably hot. I went down for breakfast with
slacks and an open necked shirt. I asked the waiter, because I didn’t know
where I should sit, I said, “What’s the form”? And the answer was, “The
form is you go straight back upstairs and put on a tie and a jacket.” And
that’s when I learned about New York manners. And also that New York is
stuffier than Britain.

37

Diane Hansen-Ingram was secretary to Judge Edward from 1989-1998.
Diane Hansen-Ingram, “Tales From the Tartan Chambers,” in Mark Hoskins and William Robinson
(eds), A TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing (2003), 1, at 2.
39
Diane Hansen-Ingram, “Tales From the Tartan Chambers,” in Mark Hoskins and William Robinson
(eds), A TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing (2003), 1, at 2.
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DS:

Do you recall other favorite stories that you could recount?

DE:

Not really, I don’t. I can’t remember now.

DS:

In terms of the overall work of the European Court of Justice, you have
written, “One of the most impressive, and in some ways most unexpected,
features of the Court has been its relaxed, non-confrontational way of
working. Every deliberation in a difficult case produces some surprises in the
attitudes and votes of colleagues – the predictable does not happen and the
unpredictable does.”40 What did you mean by that?

DE:

It goes back to what I was saying about the process of deliberation. It takes
place in private, what happens is not discussed outside, and the judges know
each other extremely well.
There can be quite heated discussions, but you really don’t know who is
going to take what particular line and that goes back to the point I made
about ideology. Everybody is able to approach every case with a fresh mind.
I think it’s that way of working is extremely helpful, particularly in a
multinational environment.

DS:

I’d like to ask you just a bit more on that same point. You have also written
that, “The principle of collegiality is an incentive to judicial modesty, as it is
intended to be, and it is well adapted to the needs of a court that has to work
in the multi-lingual, multi-national and multi-cultural environment of the
Europe Union.”41
Could you elaborate on this principle?

DE:

Yes. You have to know that one of the principles of the French Revolution
was to reduce the judges to a more modest level because what had been
known as the parlemant, and particularly the Parlemant of Paris, had been
very powerful; the judges had been very powerful. So the French code
expressly prevents judges to express personal opinions on the law and says
that the purpose of the judge is to apply the law as declared in the code and
not to make the law. In other words, judges are supposed to be modest
people. They are not supposed to be grand people who make law.
I think that the system in Luxembourg does actually encourage a degree of
judicial modesty, partly because you discover that other people take a very
different approach to the case than you take yourself so you are not

40

David Edward, “How the Court of Justice Works,” EUROPEAN LAW REVIEW 1995, 20(6), 539.
David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
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necessarily – you realize very quickly that there are different points of view
and you have to, it would be wrong to say compromise, but you have to
accept that there are other points of view and these other points of view have
to be accommodated. That it is legitimate for people to take a different view
and, if possible, you have to look for a way in which the views can be
reconciled. It’s a way of working which is very different from the traditional
view of the common law.

DS:

On a more personal note, it has been written that every day – and irrespective
of the weather – you took a bike ride around the village where you lived in
Luxembourg.42 Have you always liked biking?

DE:

No. Edinburgh is not a city in which it is easy to go out on a bike.
Edinburgh is a very steep city and the streets are not really very suitable for
biking. I really took up bike riding in Luxembourg and I enjoyed it a lot.
It’s one of the things I miss most about not being there.

DS:

Do you still bike ride here in Edinburgh or not?

DE:

No. For a person aged over 70, it’s not wise to go bike riding in Edinburgh.

DS:

Do you have other hobbies or activities here that you enjoy?

DE:

Yes. I like walking and I like photography and, if I’ve got time, I like
reading.

DS:

Judge Edward, thank you very much.

42

Diane Hansen-Ingram, “Tales From the Tartan Chambers,” in Mark Hoskins and William Robinson
(eds), A TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing (2003), p. 1.
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DS:

This is the David Edward oral history.1 This is taping session number five.
I’m Don Smith. I teach European Union Law and Policy at the University of
Denver Sturm College of Law. I’ll be the interviewer for these sessions.
We are in the room where David Edward met clients while he practiced law
in Edinburgh, Scotland.

DS:

In this session, I’ll be asking Judge Edward about his years of service on the
Court of First Instance and the European Court of Justice.
Judge Edward, in this session, I’d like to ask you more about the Court of
First Instance and the European Court of Justice, their work and some of
their judgments. In session IV., you talked about the circumstances of your
selection to the CFI.
Before starting this session, I’d like to ask you about your appointment to the
European Court of Justice. After having served two and one-half years on the
Court of First Instance, in 1992 you were appointed to the European Court of
Justice.
What was your reaction when the Conservative government headed by Prime
Minister John Major2 asked you to move up to the Court of Justice?

DE:

1

The situation was that I knew from rumors, really, that my name was under
consideration for appointment to the Court because it was known that my
predecessor3 was going back to Britain to become a judge in the House of

Copyright 2006 David A.O. Edward and Don C. Smith.
John Major was British Prime Minister from 1990-1997.
3
Sir (now Lord) Gordon Slynn served as the British member of the Court of Justice from 1988 to 1992
before joining the Law Lords.
2

JUDGE DAVID EDWARD ORAL HISTORY: Years on the Courts – Part 2

2

Lords. So the process of selecting his successor had started some six months
before. I knew that my name was one of those being considered so it wasn’t
altogether a surprise when I was actually selected. The moment when I knew
was when I received a telephone call asking if I would accept nomination.

DS:

Did you ever speak to the prime minister?

DE:

Absolutely not. I’ve never spoken to any of the prime ministers.

DS:

Continuing on, by the mid 1990s, there had been several widely published
disagreements between you and various members of the Conservative
Government.
In 1996, the Press Association wrote this about you: “Ironically, the fact that
the British choice for European judge is so vehemently opposed to U.K.
governmental policies on the EU can only increase the Prime Minister’s
credit rating with Britain’s partners for picking such a suitable man for the
job, regardless of personal political views.”4
What was your reaction to this observation?

DE:

I think it really involves a misunderstanding of what had happened.
When I was appointed in March 1992, the 1992 programme5 was coming to
fruition and there was quite a lot of enthusiasm in Britain, including in the
Government, for 1992 and what that was going to bring. You have to
remember that one of the reasons for the fall of Margaret Thatcher6 had been
her attitude to Europe and it was felt that at that stage the British Government
had changed in its attitude.
Subsequently, there was the Maastricht Treaty7 and a fundamental
disagreement in the Conservative Party about the attitude to Europe and by
the mid-1990s, the Government and the Conservative party had become

4

Geoff Meade, “Shy judge is keen on Europe,” Press Association, Nov. 13, 1996.
The Single European Act (SEA) established the “1992 programme,” which envisaged inter alia adoption
of more than 280 legislative measures aimed at fully integrating by the end of 1992 the goods, services, and
capital markets. The SEA, signed in Luxembourg on 17 February 1986 by the nine Member States and on
28 February 1986 by Denmark, Italy and Greece, was the first major amendment of the Treaty establishing
the European Economic Community (EEC). It entered into force on 1 July 1987. See
http://www.europa.eu.int/scadplus/treaties/singleact_en.htm.
6
Margaret Thatcher was British Prime Minister from 1979-1990.
7
The Maastricht Treaty, which is also known as the Treaty on European Union, was signed in the Dutch
city of Maastricht on 7 February 1992. The Maastricht Treaty came into force on 1 November 1993. For
the full-text of the treaty, see http://www.europa.eu.int/scadplus/treaties/maastricht_en.htm.
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Euroskeptic.
The attitude to the Court on the part of the Government seems to have been
conditioned by a number of articles that had been written about the court
which again rested on a misapprehension as to what the Court had done and
what its attitudes were. The Government appeared to be swayed by these
articles and had become hostile to the Court of Justice and then put forward a
number of proposals which were described, I think, by John Major, as being
intended to clip the wings of the Court.
I had a problem about this for two reasons. First of all it didn’t seem to me
that the Court needed to have its wings clipped, as it was put, if one
understood properly what the Court had been doing and why it had been
doing it. And the other problem was that the proposals put forward by the
Government were either totally impractical or, to the extent that they were
practical, they would actually have extended the time taken by the Court in
deciding cases. One of the criticisms of the Court was that it took too long to
decide cases. It seemed to me that the proposals being put forward were
wrongheaded and it was my duty to say so.
Secondly, that the reasons for putting forward these proposals were
wrongheaded and that is what led to the disagreement.
DS:

Jumping ahead a few years, in 1998 you were reappointed to the Court of
Justice. Can you describe what happened when you were re-appointed?

DE:

It was 2000. The arrangement is that when you are appointed initially you’re
either appointed for a period of six years or, if you take over from somebody
else in the middle of their six years, then you first serve the unexpired
portion of those six years. And so I was reappointed having been originally
appointed in March 1992, my predecessor’s term of appointment would have
ended in October 1994. I was reappointed in 1994 and again in 2000.
On both occasions, I was simply telephoned by the legal advisor in the
Foreign Office and asked if I would like to continue. I think the underlying
reason was that Lord Chancellor Mackay8 I think expressed the view that it
was constitutionally improper not to reappoint a sitting judge if that judge
was within retirement age. Other member states do, in fact, change their
judge almost every six years, but in Britain I think the tradition is that if you
are under retirement age then you will be reappointed, so it was almost a
formality.

8

James Mackay, Baron Mackay of Clashfern, U.K. Lord Chancellor from 1987-1997.
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Now returning to the early 1990s, you were sworn in as a member of the
European Court of Justice – which has been called “probably the most
influential international legal body in existence”9 – on 10 March 1992.
Do you recall what happened on your first day on the European Court of
Justice?

DE:

My recollection is that either on that day or the immediately following day, I
was actually acting as judge rapporteur in a hearing in a case which had been
started by my predecessor. So, I was pitched in at the deep end. I didn’t
have any time, as it were, to learn the job before doing it. But I had been in
the Court of First Instance, and so I was aware of how things worked in
Luxembourg.

DS:

One of your predecessors as the U.K.’s member on the European Court of
Justice was Lord Mackenzie-Stuart,10 who had served on the Court beginning
when the U.K. joined the Community in the early 1970s.
At his death in the spring of 2000, The Independent wrote, and I think you’re
familiar with, “It was Mackenzie-Stuart’s good-humored readiness, not
simply to accept that other judges saw things from a different point of view,
but to learn why they did so, that earned him the trust and respect of his
colleagues and led to his election as President of the Court – an office he
neither sought nor wanted.”11
How well did you know Lord Mackenzie-Stuart and what do you remember
about him?

DE:

I knew Lord Mackenzie-Stuart extremely well because when I joined the
Scottish bar in 1962, Lord Mackenzie-Stuart was practicing as a QC at the
Scottish bar and we did many cases together when he was a QC and I was a
junior advocate. So I knew him extremely well at the bar in Scotland and
had kept in touch with him over the years when he was in Luxembourg.
I think, indeed, that I was I who wrote the obituary in The Independent that
you quoted. It is certainly true, I think, that when he went to Luxembourg in
1973, he was the first, so to speak, common law judge in the Court of Justice.

9

Karen J. Alter, ESTABLISHING THE SUPREMACY OF EUROPEAN LAW: THE MAKING OF AN INTERNATIONAL
RULE OF LAW IN EUROPE, Oxford University Press (2002), 229.
10
Alexander John Mackenzie-Stuart was born in 1924. In 1951, he was admitted as an Advocate at the
Scottish Bar and was appointed Queen's Counsel in 1963. In 1972, he became a Judge of the Court of
Session, the Supreme Court of Scotland. He was a Judge at the Court of Justice between 9 January 1973
and 6 October 1988 and President of the Court from 10 April 1984 to 6 October 1988. In recognition of his
contribution to the work of the Court of Justice and to European Community law he was created a Baron of
the United Kingdom with the title of Lord Mackenzie-Stuart of Dean. He died on 1 April 2000.
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There was considerable suspicion as to what would happen when Britain
joined the European Community and whether this would be a cuckoo in the
nest. I think one of his great achievements was to ensure that the British
jurists were accepted as part of the system and not as a cuckoo in the nest.
DS:

Now I’d like to ask you some general questions about the work of the Court
of Justice.
You have written, “It is, in almost every respect, the greatest strength of the
Court of Justice as a law-creator that it brings together in a single working
institution representatives of nearly all the classical legal systems of
Europe.”12
Can you elaborate on your thinking?

DE:

Yes. I think the point really is that it is a multinational institution. It’s a
multilingual institution. But more particularly, as I said in that quote, it
brings together the classical legal traditions of Europe.
That means that for the first time, it’s not simply a matter of studying each
others’ systems as a matter of interest – historical interest or comparative law
interest – it does mean that the European Community law system has to take
account of the fact that the legal traditions of the member states are very
different and to try and find ways in which a commonly acceptable solution
can be found to many problems, especially the procedural problems.
The system has to be capable of ensuring that the law will be applied in the
same way in all the member states, even if the member states have different
systems or application of the law.

DS:

12

In a 1979, while you were president of the Council of Bars and Law
Societies of the European Community,13 you addressed the National
Conference of the Law Society of England and Wales.14 In your remarks
you said, “In Community law the intention is more important than the literal
meaning of the words which are used; and in an analysis of whether a
particular act is or is not in conformity with Community law, the reality of
what is happening is more important than any theoretical legal analysis. The
Court will ask the question in relation to a provision of national law, ‘What is

David Edward, “How the Court of Justice Works,” EUROPEAN LAW REVIEW 1995, 20(6), 539.
Created in 1960, the Council of Bars and Law Societies of Europe (CCBE) is the officially recognised
representative organisation for the legal profession in the European Union and the European Economic
Area. See the Council of Bars and Law Societies of Europe at http://www.ccbe.org/.
14
The Law Society of England and Wales is the regulatory and representative body for solicitors in
England and Wales; see http://www.lawsociety.org.uk/home.law.
.
13
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its practical effect? Does it obstruct the aims of the Treaty, even though the
precise words of the Treaty don’t appear to apply?’”15
What did you mean by this and is it still the case?
DE:

I think you have to remember that that quotation comes from something I
said in 1979 and we, at that stage, had only been in the European Community
for six years.
The problem was, at that time, that British lawyers were arguing very much
on the basis of a strict interpretation of the words of the Treaty in the English
language, not realizing that the Treaty had, in fact, been written in other
languages and only translated into English at the time we joined. That was
the first problem.
And then the other problem was applying the apparently strict terms of the
treaty, then they asked whether, for example, British legislation was in terms
compatible with the strict terms of the Treaty.
What I was trying to emphasize was that the interpretation of the Treaty is
interpretation in relation to its purpose as well as its strict wording. It’s not
enough simply to ask whether a national measure is, formally speaking,
apparently compatible with the terms of the Treaty, but one has to go on and
ask, “What is the effect of this national measure; how does it actually work.”
That is the issue, does the way in which that national measure works, is that
compatible with Community law or not, rather than a strictly textual analysis.

DS:

I’d like to ask you now about some specific concepts that are part of EU law.
The early years of the European Court of Justice have been described as a
“heroic period.” In this regard, you have written that in the 1960s, the
European Court of Justice “fashioned two essential constitutional tools of an
integrated economy with the principles of primacy and direct effect:
Community law, where it applies, takes precedence over national law and,
where it creates a clear and unambiguous obligation, national courts must
enforce it.”16
Can you elaborate on these tools and how they have evolved over time?

DE:

15

What one has to remember is that at the time when the European Economic
Community started, it wasn’t certain whether that particular treaty was

David Edward, “The challenge of the EEC,” JOURNAL OF THE LAW SOCIETY OF SCOTLAND, vol. 25/1980,
p. 146, 147.
16
David A.O. Edward, “What Kind of Law Does Europe Need? The Role of Law, Lawyers and Judges in
Contemporary European Integration,” 5 COLUMBIA JOURNAL OF EUROPEAN LAW 1 (1999), p. 9.
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simply a treaty between states, creating obligations between states or whether
it also reached down into the national legal systems and created enforceable
rights and obligations within the national legal system, enforceable by the
national courts.
The Coal and Steel Treaty17 had been slightly different because it was, from
the beginning, intended to create supranational control of the coal and steel
industries, very limited. But the European Economic Community Treaty18
was a much wider treaty, but correspondingly less supranational.
The question arose at a very early stage – did the Economic Community
Treaty create rights and obligations enforceable in the national courts? This
was a question which the Court of Justice had to decide in 1963. And again
in 1964, the question arose as to whether member states could legislate in a
manner inconsistent with their obligations under the treaties.
Essentially, what the Court of Justice did in two cases in 1963 and 1964, was
to emphasize that by the Treaties, the member states had undertaken certain
obligations, not only towards each other but also towards their citizens, and
that these obligations were enforceable not only in international law, but also
by the courts of the member states where it was clear that a Community law
obligation existed. That was the underlying thinking of the Court at that
time. It was on that foundation that the enforceability of Community law
was built.

DS:

There are several other key concepts I’d like to ask about:
In the late 1970s, the European Court of Justice took a decisive step to ensure
the free movement of goods in the case known as Cassis de Dijon19 – a case
involving a French liqueur. The European Court of Justice said in part,
“It…appears…that the unilateral requirement imposed by the rules of a
Member State of a minimum alcohol content for the purposes of the sale of
alcoholic beverages constitutes an obstacle to trade which is incompatible
with the provisions of Art. 30 [now Art. 28] of the Treaty. There is therefore

17

The European Coal and Steel Community (ECSC), also known as the Treaty of Paris, was signed 18
April 1951 in Paris and entered into force 23 July 1952. The treaty was concluded for a period of 50 years
from the date it entered into force. The signatory governments were Belgium, France, Italy, Luxembourg,
the Netherlands, and the German Federal Republic (i.e., West Germany). Under the ECSC, which was
Europe’s first supranational organization, the signatory countries’ coal and steel industries were regulated
by the High Authority. For the full-text of the ECSC Treaty, see
http://www.europa.eu.int/scadplus/treaties/ecsc_en.htm.
18
The European Economic Community Treaty, also known as the Treaty of Rome, was signed 25 March
1957 and entered into force 1 January 1958. The signatory countries were Belgium, France, Italy,
Luxembourg, the Netherlands, and the German Federal Republic (i.e., West Germany). For the full-text of
the EEC Treaty, see http://www.europa.eu.int/scadplus/treaties/eec_en.htm.
19
Case 120/78 Rewe-Zentrale AG v Bundesmonopolverwaltung für Branntwein [1979] ECR 649, 3 CMLR
494.
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no valid reason why, provided that they have been lawfully produced and
marketed in one Member State, alcoholic beverages should not be introduced
into any other Member States.”20
You have said that the European Court of Justice’s decision in Cassis
“…formed the cornerstone of the Single Market programme…”21
What did you mean by that?
DE:

The problem that arose in Cassis de Dijon was that the German alcohol law
prevented the import of a liqueur called Cassis de Dijon from France because
the alcoholic strength of the liqueur was different from the alcoholic strength
of liqueur prescribed by German law. The oddity was that it was actually
under the alcoholic strength prescribed by German law for a drink of that
kind.
The Germans maintained that their alcohol laws were in existence for the
protection of public health. The question was, could Germany prevent
Cassis de Dijon from being sold in Germany on the basis of an alcohol law
which was said to be based on grounds of public health?
You had a conflict between the general principle of free movement of goods
and the principle that member states are entitled to protect their own citizens
and make legislation for the protection of public health. That was the
underlying tension.
What the Court of Justice said was essentially two things. First of all that
member states were entitled to take measures to protect public health, but
they must not go further than was necessary for the protection of public
health.
Secondly, in considering whether it was necessary to exclude goods from
other countries, they had to take into account the fact that other countries also
had laws for the protection of public health. Basically, therefore, they had to
rely – each country had to rely – on the fact that other countries took similar
measures for similar purposes. That was the basis of the doctrine of mutual
recognition or mutual trust.
So, Cassis de Dijon essentially said in considering whether you can use your
own legislation to keep out goods from another country, first of all you’ve
got to consider whether that other country also has similar rules which serve
the same purpose and achieve the same result. And secondly, you have to

20

Case 120/78 Rewe-Zentrale AG v. Bundesmonopolverwaltung für Branntwein [1979] ECR 649, 3 CMLR
494.
21
David Edward, “The European Court of Justice – Friend or Foe?” Address before the European-Atlantic
Group, 18 July 1996.
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consider whether your own rules need to be applied in this way, in this
situation.
It was essentially those underlying ideas that led to the 1992 programme22
because it meant that the legislation, which was necessary to complete the
internal market, didn’t have to go through the process of harmonizing every
single rule on every single type of goods throughout the Community because
it would never have been finished if that had been so.

DS:

In the early 1990s, the European Court of Justice established the principle of
state liability for breach of European Community law.
In the case of Francovich and Bonifaci v. Italy,23 which Professor Alec Stone
Sweet has characterized as the “most spectacular development”24 in the field
of EU remedies, the European Court of Justice said, “It must be held that the
full effectiveness of Community rules would be impaired and the protection
of the rights which they grant would be weakened if individuals were unable
to obtain compensation when their rights are infringed by a breach of a
Community law for which a Member State can be held responsible…It
follows that the principle of state liability for harm caused to individuals by
breaches of Community law for which the State can be held responsible is
inherent in the system of the Treaty.”25
Would you mind commenting on the significance of this decision and how it
has been taken forward by the European Court of Justice?

DE:

I think it forms, if you like, the third leg of a tripod of the basis of European
Community law and the enforceability of European Community law
beginning with the notion of primacy that where there is a conflict between a
Community rule and a national rule, then the national court must apply the
Community rule.
Secondly, the rule of direct effect, that where the rules of Community law are
clear and unambiguous then the national courts must enforce them.
But thirdly, if a member state fails to comply with its obligations under the
Treaties and where harm has been caused to an individual or a company, in
consequence of the failure to comply with the Community rule, then the

22

The so-called “1992 Programme” was the result of the Single European Act, which served as “a political
commitment” to remove barriers that were preventing the realisation of the completion of the internal
market. Paul Craig and Gráinne de Búrca, EU LAW: TEXT, CASES AND MATERIALS 3RD EDITION, Oxford
University Press (2003), p. 19.
23
Cases C-6 & 9/90 Francovich and Bonifaci v. Italy [1991] ECR I-5357.
24
Alec Stone Sweet and Thomas Brunell, THE JUDICIAL CONSTRUCTION OF EUROPE, Oxford University
Press (2004), 95.
25
Cases C-6 & 9/90 Francovich and Bonifaci v. Italy [1991] ECR I-5357.
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member state has to compensate the injured party. That is, as it were, a
means of ensuring that member states not only are under an obligation to
comply with Community law, but that they are liable to a sanction if they
don’t. The sanction, the effective sanction is actually having to pay damages
to anybody who is injured as a result of the failure to comply.
The idea that the member states might have to pay damages had been
foreshadowed in a much earlier case under the Coal and Steel Treaty. So it
wasn’t a wholly new idea although at the time of the Francovich decision it
seemed to burst on the world as if it was a wholly new idea.
But it really follows from the, in a sense, the same analysis as one has in the
civil law. If two parties enter into a contract then, in the first place, they are
bound by the terms of the contract. Secondly they cannot act inconsistently
with the terms of the contract. And thirdly, if they don’t comply with the
terms of the contract and the other party is injured as a result, then they have
to pay damages by way of compensation. In a sense, Francovich simply
brings together the ideas underlying the fact that the Treaties are
international contracts between states.

DS:

Now, has there been some expansion of state liability over the course of the
last decade?

DE:

It’s not so much an expansion of the idea of state liability, but a more close
definition of the circumstances in which state liability arises. There have
been a series of cases on that issue, but I wouldn’t say that it has led to an
expansion so much as a clearer definition.
At the stage of Francovich, it was very much the first statement of the
principle, but once one has stated the principle then it’s necessary to go
further and explain how that principle applies in particular circumstances, or
doesn’t apply.

DS:

You have said that the subsidiarity principle should not be carried too far and
have warned that if the European Union wants to create a real internal market
with free movement of people, then care must be taken on the extent to
which member states should be able to legislate in ways that could create
barriers to this free movement. “There are tensions that exist and we have to
find ways to modulate them and balance interests,” you’ve been quoted as
saying.26
Moreover, Lord Mackenzie-Stuart wrote in 1992 that, “The court’s task is, in

26

Scottish Executive, Our Future in Europe, Scotland Week 9-17 October 2001 at
http://europa.eu.int/constitution/futurum/documents/other/oth101001_en.pdf, p.15.
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any event, rendered almost impossible by the definition of subsidiarity given
in the Maastricht Treaty. I have described the chosen formula as
‘gobbledygook,’ and I see no reason to change my view.”27
How has the principle of subsidiarity been developed by the European Court
of Justice?
DE:

In the first place, let’s be clear what “subsidiarity” means. The principle of
subsidiarity was, I think, first defined by the Pope in the 1930s as being the
principle that where authorities act in such a way as to affect the citizen, the
decision should be taken as close to the citizen as possible. In other words,
decisions should be taken locally if they can be taken locally; they should be
taken regionally if they can be taken regionally; they should be taken
nationally if they can be taken nationally.
The principle as enunciated in the Treaty of Maastricht28 really is that the
Community of the European Union should only act when it is clear that it is
necessary for the Union to act and the member states can’t achieve the same
effects on their own. That’s what it’s about.
Lord Mackenzie-Stuart had a very strong view which I, in the light of events,
don’t really share. He felt that it was what he called “gobbledygook.” I
think it’s a fairly good principle that if the European Union is going to act
there should be a clear justification for doing so, and it should be clear that
one can’t leave decisions to be taken by the member states.
The problem in the context of the European Union is that if you are going to
achieve an internal market in a world where there are very wide differences
of law and legal systems, it’s not always easy to be clear when it is necessary
to find a solution for the whole of the European Union – then 15 states, now
25 – overriding the possibility for the national parliaments to make their own
rules because to the extent that national rules differ there may be, in practice,
a barrier to free movement of goods, persons, services or capital. It’s easy
enough to announce the principle of subsidiarity, it’s much less easy to say
when it should apply.
In fact, the Court of Justice has, in certain respects, applied the principle of
subsidiarity without expressly saying that that is the principle it is applying.
More often, in the context of proportionality, considering the appropriateness

27

Lord Mackenzie-Stuart, “A flaw at the heart of the Maastricht Treaty,” THE TIMES (London), 11
December 1992 (accessed via Lexis-Nexis).
28
The Treaty of Maastricht, also known as the Treaty on European Union, was signed in the Dutch city of
Maastricht on 7 February 1992. It entered into force on 1 November 1993. It is also known as the Treaty
on European Union. For the full-text of the treaty, see
http://www.europa.eu.int/scadplus/treaties/maastricht_en.htm.
.
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of a national measure, the Court asks the question: Does this measure serve
a legitimate purpose; is it objectively necessary to achieve that purpose; and
is it proportionate? And in a sense, that is an application, in other words, of
the principle of subsidiarity: Do we need to interfere here or do we not?
Although, in fact, the Court of Justice has not on very many occasions had to
consider the principle of subsidiarity as such, it has in a number of cases
done what the principle of subsidiarity expects to be done, namely to
consider whether the member states should be free to legislate or whether the
legislation they adopt – or the administrative laws they adopt – are such as to
create an unacceptable barrier to free movement.

DS:

Judge Edward, now I’d like to move to competition law and your role in the
development of the concept of collective dominance.
Mark Clough, a partner and solicitor advocate at Ashurst Morris Crisp, has
written that you “launched the debate about the definition of the concept of
collective dominance under Art. 82 EC[29] when the CFI confirmed the
principle of collective dominance in its 1992 judgment in the Flat Glass30
case. More recently, David Edward was the Judge Rapporteur in the leading
judgment of the ECJ on collective dominance under Art. 82 EC in the
Cewal31 case.”32
Can you tell us about these judgments and the significance of collective
dominance under Art. 82?

DE:

29

The idea of collective dominance arises in the context of Art. 82 and Art. 82
outlaws abuse of a dominant position. Abuse of a dominant position means
that a corporation, an undertaking, becomes so powerful in the marketplace,
that it’s able to act independently of its competitors and is able, by its
conduct, to place its competitors at such a disadvantage that they are not able

European Community Treaty Art. 82 provides, “Any abuse by one or more undertakings of a dominant
position within the common market or in a substantial part of it shall be prohibited as incompatible with the
common market insofar as it may affect trade between Member States. ¶Such abuse may, in particular,
consist in: (a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions; (b) limiting production, markets or technical development to the prejudice of consumers; (c)
applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at
a competitive disadvantage; (d) making the conclusion of contracts subject to acceptance by the other
parties of supplementary obligations which, by their nature or according to commercial usage, have no
connection with the subject of such contracts.”
30
Joined Cases T-68/89, T-77/89 and T-78/89 Società Italiano Vetro SpA v. Commission [1992] ECR II1403.
31
Joined Cases C-395/96 P and C-396/96 P Compagnie Maritime Belge SA, Compagnie Maritime Belge SA
and Safra – Lines A/S v. Commission [2002] ECR I-1365.
32
Mark Clough, “Collective Dominance – The Contribution of the Community Courts,” in Mark Hoskins
and William Robinson (eds), A TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing
(2003), p. 161.
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to compete with it. That’s what abuse of a dominant position means in short
terms.
The problem of collective dominance arises where you have a group of
corporations who, together, are so powerful in the marketplace that they can
rig the market for themselves, for their own benefit, and exclude competition
or make competition exceptionally difficult for those who want to get in on
the market.
There was a very long and sometimes heated debate as to whether there
could be a situation of collective dominance if the undertakings involved
were, formally speaking, were independent of each other. There wasn’t any
doubt that a group of companies could be dominant, hold a dominant
position, and that was the group entity idea, that although the companies
were separate companies, nonetheless they belonged to a group of companies
and that that group of companies could be dominant. But the other question
was whether a group of independent companies, with no common
shareholding or management, whether they could collectively be dominant.
The Flat Glass case was brought by the Commission against a group of
producers of flat glass. The Commission argued that collectively those
producers, who were not connected by shareholding or management, the
Commission argued that they were collectively dominant in the market. The
Court of First Instance actually held that they were not and, in fact,
exonerated one of the companies from the allegations of market abuse that
was alleged against them.
But the Court of First Instance did say, if you like as an obiter dictum, that
the notion of collective dominance could be applied where the companies
concerned, even if independent, acted in such a way together on the market
as to dominate it. That situation arose in the Cewal case, where several
companies, I can’t remember how many – I think there were two, perhaps
three – shipping companies, were dominating the market in maritime
transport from Africa and they were adjusting their freight charges in such a
way as to exclude competition from another freight company. There, the
Court of Justice held that there was a situation of collective dominance.
My view is that collective dominance is a situation that you can recognize
when you see it. You look at the facts, and see whether in fact these
companies are acting together in such a way as to dominate the market and
exclude competition. But it depends not on a theoretical analysis, but much
more on a practical analysis of what the economic situation is in the
particular market.

DS:

The Court of Justice’s method of interpretation has been a matter of
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considerable interest. Francis Jacobs,33 a former Advocate General, has
remarked that, “It is well known that the Court often relies on ‘teleological’
approach, seeking to give effect to the object and purpose of the measure. It
relies often also on the context of the provision, seeking to ensure that the
interpretation makes sense in the scheme of the piece of legislation as a
whole, and where necessary in the scheme of European law more
generally.”34
Can you elaborate on the teleological and contextual approaches to
interpretation and perhaps give some examples of where these approaches
have been used?
DE:

I think it’s important to stress that what is called the teleological approach is
not something fundamentally different from the normal approach to
interpretation.
The strict construction approach is an approach which was adopted in the
common law because the courts felt that it was their obligation to protect the
citizen against any intrusion on property rights, especially in the matter of
taxation unless the legislator had very clearly legislated in a way that
permitted the state to interfere in that way and, in particular to permit the
state to levy taxes. And this was the courts seeing themselves as the protector
of the citizen in particular in relation to rights of property, but also in relation
to measures affecting the liberty of the subject. You don’t affect the liberty
of the subject unless by clear words.
Now on the other hand the courts in the common law system when
interpreting a contract have always interpreted not simply the words of the
clause that happens to be in consideration, but that clause in the context of
the contract as a whole. And if the contracting parties have clearly set out
the purpose for which they are entering into the contract, then the court takes
that into account.
So there is not a true dichotomy between the two methods of interpretation
so much as that one method of interpretation is more appropriate in one
context than in another.
In the Community law context, as I’ve said, what we’re talking about is
international contracts. The Treaties are international contracts between
states. And those Treaties set out very clearly what is the purpose behind
them. That purpose underlies not only the words of the Treaty but also all
the legislation that is made under the Treaties.

33

Francis G. Jacobs served as Advocate General from 7 October 1988 to 10 January 2006.
Francis G. Jacobs, “Approaches to Interpretation in a Plurilingual Legal System,” in Mark Hoskins and
William Robinson (eds), A TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing (2003),
pp. 297, 298.
34
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Therefore it’s perfectly natural that the Court should consider – when
considering either the interpretation of words of the Treaty or considering the
interpretation of the legislation made under the Treaties – it’s perfectly
natural the courts should consider what the purpose of all this is. And that is
what the teleological approach is.
On the other hand, as one of the very earliest advocates general said, if the
words are clear you don’t need to interpret them. You simply apply them.
So if the words are clear – and they must be clear not only in one language
but generally if the words are clear – then the Court simply applies those
words. If the words need to be interpreted, then the Court takes account of
the purpose lying behind the Treaty provision or the words of the legislation.

DS:

Now I’d like to ask you about the relationship between the European Court
of Justice and the member state courts, a relationship that has been very
important over the history of the European Union.
In 1995 you wrote, “It is one of the strengths of the Community legal system
that there is no separate ‘federal’ court structure (which demonstrates that
subsidiarity did not begin with Maastricht). The courts of the Member States
are the Community courts of general jurisdiction, the role of the Court of
Justice being complementary, rather than hierarchically superior.”35
And then in 2002 you wrote, “I do believe that underlying the success of
Community law as a system is the willing acceptance of the Court’s
judgments by all (or perhaps virtually all) national judges in all (or perhaps
virtually all) member states – the willing acceptance that the judgments of
the Court provide appropriate legal criteria in the light of which to judge the
case before them…It may seem paradoxical to say that the national courts are
the powerhouse of Community law. Surely it is the Court of Justice that is
the powerhouse. But there is good reason why it is truly the national courts
that generate the electricity.”36
Can you elaborate on these thoughts?

DE:

35

I think that a number of strands go together. Talking about the quotations at
the end, first of all, what I was considering in that particular piece was the
question whether the problems of Community law are generated, the issues
that arise in Community law, are generated in the national courts or in the
Court of Justice.

David Edward, “How the Court of Justice Works,” EUROPEAN LAW REVIEW 1995, 20(6), p. 539.
David Edward, “National Courts – The Powerhouse of Community Law,” THE CAMBRIDGE YEARBOOK
OF EUROPEAN LAW, vol. 5 (2002-2003), p. 1, at 3.
36
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What I tried to argue was that in fact the Court of Justice only judges cases
that come to it because a problem has arisen in a national court, and therefore
the electricity that drives the Community law system is actually generated in
the national courts and not in the Court of Justice. The Court of Justice
doesn’t deal with cases until they arrive there and they arrive there because
an issue has arisen in the national courts which needs to be decided by the
Court of Justice.
What I was trying to argue in the other quotes, was that the success of the
Community law system does depend on the fact that the Court of Justice is
not hierarchically superior to the national courts. It is not, in that sense, a
supreme court. And indeed, there isn’t a federal structure of courts superior
to the state court system.
The national courts are the courts of general jurisdiction for Community law
apart from the relatively limited class of cases that can be litigated directly in
the Court of Justice or before the Court of First Instance. All other issues of
Community law must be litigated in the national courts. Their decisions are
not subject to appeal to the Court of Justice. The relationship is simply that
if the national court requires guidance as to the law then it asks the Court of
Justice to rule on the law to be applied.
The situation may have to change, I suppose, in the future, but at least up to
now it seems to me that the success of the Community law system does
depend, and has depended on the fact that the national courts don’t feel that
they are hierarchically inferior to the Court of Justice; that they are the courts
that take the decisions and they look to the Court of Justice for guidance
rather than look at it as an appeal court which is going to overrule what they
do.

DS:

37

On a related topic, Professor Karen Alter has argued that, “It is hard to
underestimate how much the preliminary ruling mechanism [EC Treaty Art.
23437] has mattered in developing the ECJ’s web of legal precedent [and]
building legitimacy and support for the ECJ…”38 Similarly, it has been
written by Professor Robert Lane, “It is Art. 234, in tandem with direct effect

European Community Treaty Art. 234 provides, “The Court of Justice shall have jurisdiction to give
preliminary rulings concerning: (a) the interpretation of this Treaty; (b) the validity and interpretation of
acts of the institutions of the Community and of the ECB; (c) the interpretation of the statutes of bodies
established by an act of the Council, ,where those statutes so provide. ¶Where such a question is raised
before any court of tribunal of a Member State, that court or tribunal may, if it considers that a decision on
the question is necessary to enable it to give a judgment, request the Court of Justice to give a ruling
thereon. ¶Where any such question is raised in a case pending before a court or tribunal of a Member State
against whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the
matter before the Court of Justice.”
38
Karen J. Alter, ESTABLISHING THE SUPREMACY OF EUROPEAN LAW: THE MAKING OF AN INTERNATIONAL
RULE OF LAW IN EUROPE, Oxford University Press (2002), p. 230.
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created through the medium of Art. 234, which makes the national judge a
Community judge and all national courts Community courts of first
instance.”39
Can you elaborate on these observations?
DE:

I think they’re just making the point in different ways that I’ve made in
answer to your previous question. I think the point really is that the Court of
Justice exists to guide the national courts rather than to control them. That
respect for the autonomy of the national legal systems is one of the reasons
why the Community system has worked as well as it has and why the
national courts have not held themselves to be in conflict with the
Community court.

DS:

Now I’d like to focus on your 15 years in Luxembourg from 1989 to 2004,
which you have described as a “truly historic period.”40
What events in particular were historic and what was their impact.

DE:

I think it’s necessary to consider what happened immediately before and
what happened during the 1990s.
During the period up to 1985 and the passing of the Single European Act,
there had been a period when the legislative process of the European
Community had virtually come to a halt because of the Luxembourg
Compromise. There certainly was some legislation, but not a lot of it and the
consequence of that was that the internal market, the common market,
envisaged by the original Treaty, simply was not being brought into effect. It
fell to the Court, therefore, through a series of cases, Reyners41 and Van
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Robert Lane, “Article 234: A Few Rough Edges Still,” in Mark Hoskins and William Robinson (eds), A
TRUE EUROPEAN: ESSAYS FOR JUDGE DAVID EDWARD, Hart Publishing (2003), p. 327.
40
David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
41
Case 2/74 Reyners v. Belgium [1974] ECR 631. In explaining this case, two long-time Court of Justice
observers have written, “In this case the Court appeared determined that, despite the slow pace of
harmonization of national laws in the field of free movement and establishment of self-employed persons,
the Treaty could be directly invoked by individuals in order to challenge obvious instances of nationality
discrimination against them. The basic principle of non-discrimination was deemed to be directly effective,
even though the conditions for genuine freedom of establishment were far from being achieved. Whereas
many cases on direct effect concern the enforcement of obligations against a Member State which has
failed properly to implement Community requirements…, the Reyners case shows the Court employing the
direct-effect concept to compensate for insufficient action on the part of the Community legislative
institutions.” Paul Craig and Gráinne de Búrca, EU LAW: TEXT, CASES, AND MATERIALS 3RD EDITION,
Oxford University Press (2003), p. 187.
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Binsbergen42 in the field of establishment and services, and Cassis de Dijon43
really to fill the gap left by the legislator.
The Single European Act was founded, in certain respects, on the
jurisprudence of the Court of Justice. The Court of Justice had created the
context in which the 1992 process became possible and provided the legal
infrastructure on which it became possible. So that was the context up to
1985.
And then there was a period of relative euphoria as the 1992 programme was
developed, culminating with the fall of the Berlin Wall. Everybody expected
everything to be – that a brave new world was beginning. After the
Maastricht Treaty, it became clear that there wasn’t a brave new world
beginning and there was a new wave of Euroskepticisim.
At the same time, the Maastricht Treaty had reinforced the idea of
subsidiarity – it didn’t introduce the idea of subsidiarity really, but reinforced
that idea – the idea that the Community ought to do less and interfere less
with the autonomy of the member states. And the Maastricht Treaty
introduced, or reinforced, a number of conflicting political imperatives,
notably protection of the environment which, in certain respects, is in
conflict with the principle of free movement. Environmental protection is
one reason for restricting free movement.
So the Court was faced with a new set of priorities set by the treaty makers.
The, if you like, integrationist agenda of the 1957 Treaty44 was moderated by
the Maastricht Treaty. To some extent further moderated by Amsterdam and
Nice. The Court was faced with the problem of reconciling the well
established principles of free movement with the new principles introduced
by Maastricht and subsequently that was one element.
In addition, the very large volume of legislation which followed the 1992
programme had to be interpreted. In many cases the legislator had adopted a
form of words which was deliberately ambiguous, leaving it to the Court to
decide how to apply the words. Simply because the member states, when
legislating, couldn’t agree on the solution so the words were left ambiguous.
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Case 33/74 Van Binsbergen v. Bestuur van de Bedrijfsvereniging voor de Metaalnijverheid [1974] ECR
1299. In Van Binsbergen the Court held that in a legal proceeding the right to represent parties could not
be restricted by the Netherlands to only persons established in the country. The freedom to provide
services, the Court said, prohibited all restrictions “imposed on the person providing the service by reason
in particular of his nationality or of the fact that he does not habitually reside in the State where the service
is provided, which do not apply to person established within the national territory or which may prevent or
otherwise obstruct the activities of the person providing the service.” Van Binsbergen, para. 10.
43
Case 120/78 Rewe-Zentrale AG v Bundesmonopolverwaltung für Branntwein [1979] ECR 649, 3 CMLR
494.
44
European Economic Community Treaty also known as the Treaty of Rome.
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The Court was faced during the 1990s with a quite different set of problems
from the set of problems with which the Court had been faced when the
legislative machinery of the Community wasn’t working at all and it was in
that sense that the Court had to develop new criteria, new techniques to deal
with the new problems.
That’s the reason why I thought it is an historic period, but it was a different
kind of historic period from what has been called the “heroic period” of the
early days, which was actually, in many ways the legal problems were
simpler in those days than they are now.
DS:

Judge, I suggest we that we take a break at this point and we’ll come back
and reconvene and finish up this session in just a few minutes.

DS:

Judge, we’ll pick up where we left off at the end of part A. You have said
that particularly in the mid-1990s, “The Court was far from neglected by the
powers that be and the mass media.”45
What did you mean by that?

DE:

I was really picking up on something that had been said very much earlier
by, I think it was Professor Eric Stein at Michigan Law School who said that
the Court lived in the far away fairyland Duchy of Luxembourg and ignored
by the media and the powers that be.46
I was saying that by the 1990s it was far from ignored by the media or the
powers that be and that was simply a reflection of the problems that arose in
the mid-1990s particularly in Britain because of the great wave of
Euroskepticisim and the identification by some people of the Court as the
great enemy of the people.
So that was really what I was picking up on – that we were no longer able to
live in an ivory tower, we were down in the forum with everybody else.

DS:

45

You have written that the problems the Court of Justice faced in the 1990s
were different from those of the so-called heroic period and you’ve drawn a
number of conclusions that I’d like to ask you more specifically about.

David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
46
Eric Stein, “Lawyers, Judges, and the Making of a Transnational Constitution,” 75 AMERICAN JOURNAL
OF INTERNATIONAL LAW 1 (1981); Prof. Stein wrote, “Tucked away in the fairyland Duchy of Luxembourg
and blessed, until recently, with benign neglect by the powers that be and the mass media, the Court of
Justice of the European Communities has fashioned a constitutional framework for a federal-type structure
in Europe.” Stein, p. 1.
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First, you have written that, “Repeatedly, in the case law of the ECJ during
the past decade, emphasis is placed on the obligations of the member states
and of the institutions, vis-à-vis each other and also towards those who are
affected by what they do.”47
What was the significance of this emphasis?
DE:

I think the significance of the emphasis was particularly in evolution of the
doctrine of direct effect but also the doctrine of primacy and the doctrine of
state liability.
The problem had been that while all these doctrines were accepted the
rationale of the doctrines wasn’t very clear and it was difficult to know how
they should be applied. And this arose for example in a series of cases, of
which one was Kraaijeveld,48 the Dutch dikes case. But there were other
cases about direct effect of directives and it was necessary to step back from
the more recent case law and go back to the beginning to emphasise what
were the origins of these doctrines in what I’ve described as the reciprocal
obligations of the member states resulting from their contract in the Treaties.
It was by going back to those original ideas that the Court was able to
produce a coherent rationale for the idea of direct effect of directives,
obligations for example – the obligations of member states during the period
between the time when a directive is adopted and the time when a directive
has to – the deadline for putting a directive into effect.

DS:

47

Next, you have written that, “In at least three important respects, the Court
had to refine the criteria to be used in applying the principles of Community
law. First, the basis of state liability for breach of Community law appeared
to be different from that on which the Community institutions could be held
liable for the consequences of unlawful decisions on their part. This was

David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
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Case C-72/95 Aannemersbedrijf P.K. Kraaijeveld BV e.a. v Gedeputeerde Staten van Zuid-Holland
[1996] ECR I-5403. In “Direct Effect: Myth, Mess or Mystery”, IN PRINSSEN & SCHRAUWEN (EDS.)
DIRECT EFFECT: RETHINKING A CLASSIC OF EC LEGAL DOCTRINE, Europa Law Publishing, 2002, pp. 3-13,
Judge Edward wrote, “In Kraaijeveld…the issue was whether the claimant could rely on the directive to
ensure that, before a dyke was constructed which would prevent their access to the water, its environmental
impact should be assessed. The consequence of the assessment might or might not be that the dyke would
be constructed blocking their access to the water. What mattered was that the procedural obligation be
complied with. Then, and only then, would the substantive question arise whether the dyke could be built
or not. ¶The Court’s answer […was] that there may be circumstances in which a state measure may be
declared inapplicable without going so far as to secure for the private individual the exact legal position
which he would have had if the State had taken the correct positive measures for performance of its
obligation.”
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illogical and a common basis of liability had to be established.”49
How did the Court of Justice go about addressing this issue?
DE:

To go back the problem was that the idea of Community liability had been
developed during the 1960s, 1970s, particularly during the 1970s, the
circumstances in which an individual or a corporation could look to the
Community for reparation for damage caused by an unlawful act and the
Court had put together a series of criteria by which to determine whether the
Community was liable for damages so that was one aspect of the matter. The
other was following Francovich,50 the development of the idea of state
liability for breach of Community law.
What was felt was that it was illogical that the criteria developed for
Community liability should be different from the criteria for state liability.
What was necessary in the cases, for example, following Brasserie du
Pêcheur51 and so on, what we had to do was to bring together the notions of
state liability and Community liability and establish common criteria for
both.

DS:

Third, you have said, “[W]hile it had been accepted that the member states
retain their autonomy in matters of procedure, it became necessary to define
the limits of that authority.”52
In what way did the Court of Justice define the limits of that authority?

DE:

49

The original idea following from the fact that the courts of the member states
are the Community courts of general jurisdiction, the Court of Justice had
proceeded on the assumption that each member state had total control over
its own systems of procedure and that’s common sense because the
procedural systems of the member states differ very much; they proceed on
the basis of the underlying assumptions which are not always the same as
between them and it would not be for the court to tell the member states how
to run their own legal systems.

David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
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Case C-46/93 Brasserie du Pêcheur SA v.Germany [1996] ECR I-1029, [1996] 1CMLR 889. “The Court
of Justice made clear [in this case] that the conditions under which the State may incur liability for damage
caused to individuals by a breach of Community law cannot, in the absence of particular justification, differ
from those governing the liability of the Community in like circumstances.” Koen Lenaerts and Piet Van
Nuffel in Robert Bray (ed), CONSTITUTIONAL LAW OF THE EUROPEAN UNION 2ND EDITION, Thomson Sweet
& Maxwell (2005), p. 675.
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David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
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On the other hand, the difficulty is that you can’t always disassociate
procedure from substance and if a situation arises in which the member state
procedure makes it impossible for it to comply with Community law, then
the member state procedure has to give way. Otherwise a situation will arise
in which a member state can avoid its obligations under Community law by
invoking the different procedural law difficulties of its own internal legal
system and that is clearly an unacceptable situation because it means that
Community law will not be uniformly applied.
Really, I think the point I was making was that it became clear in the course
of those years that there were circumstances in which although one accepted
the autonomy of – the procedural autonomy of the courts of the member
states – there were some situations in which the member states could not be
allowed to invoke that procedural autonomy as a basis for not complying
with a substantive Community obligation. Again, it seems to me to be
common sense. One just has to accept that the principle is procedural
autonomy, but there must be exceptions.
DS:

And finally, you have written that, “The Court refined the principle of
proportionality and generalized its application.”53
How did the Court address the matter of proportionality?

DE:

Proportionality, as I’ve said earlier, arose in a series of ways. It arose away
back with Cassis de Dijon, even before Cassis de Dijon. The question is
under what was Art. 36, now Art. 30,54 the exceptions to the general
principle of free movement of goods but also the exceptions of public
authority and so on in the field of services and establishment. In those areas
the Court had said the principle is free movement but there is this exception,
but this exception must be interpreted strictly and limited to its true purpose.
Now, over the years, it became necessary to make that structure more
refined. And essentially what the court did was to adopt what I think was a
German approach of administrative law, which was called proportionality in
the broad sense. Essentially, it involves asking three questions. Does the
measure have a legitimate purpose? Is the measure objectively necessary to
achieve that purpose? And is it proportionate – does it do only so much as it
necessary to achieve that purpose or does it go beyond? That is what has
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David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
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European Community Treaty Art. 30 provides, “The provisions of Articles 28 and 29 [involving
prohibition of quantitative restrictions between member states] shall not preclude prohibitions or
restrictions on imports, exports or goods in transit justified on grounds of public morality, public policy or
public security; the protection of health and life of humans, animals or plants; the protection of national
treasures possessing artistic, historic or archaeological value; or the protection of industrial and commercial
property. Such prohibitions or restrictions shall not, however, constitute a means of arbitrary discrimination
or a disguised restriction on trade between Member States.”
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been called narrow proportionality – the third question.
Really, the Court, increasingly proceeded by asking those three questions to
see whether a national measure could be regarded as compatible with the
Treaty obligations. Then, as I have said, it generalized the application as a
means, for example, of reconciling the demands of environmental protection
with the principle of free movement or consumer protection with the
principle of free movement or professional discipline with the idea of free
movement of the professions.
Essentially, what the Court was doing was adopting a single set of criteria for
judging national measures against Treaty obligations.

DS:

Judge Edward, you have written that, “Looking back, my chief regret is that
the Court did not succeed in putting an end of ‘reverse discrimination’ – the
idea that, because we are dealing with international treaties, member states
are entitled to treat their own citizens less favourably than they are required
to treat the citizens of the other member states.”55
Why do you think the Court never ended “reverse discrimination?”

DE:

I think because the Court recognized that it was dealing with a situation
created by international treaties.
Now, international treaties bind member states as regards to the obligations
they owe to each other and that they owe to the citizens of each other. But,
international treaties do not normally bind member states in the way they
treat their own nationals. That’s an internal question. As the Court has put it
“a purely internal question.”
Reverse discrimination is a situation in which, because of the operation of
European Community law, a member state is required to treat the citizens of
other member states in a particular way but then says, “Well alright I accept
that I have to treat the citizens of other member states in that way, but I’m
not going to treat my own citizens in that way. I will apply different criteria
to my own citizens.”
That is a perfectly acceptable situation in theory when one is talking about
international treaties, but I don’t think it is an acceptable situation in the long
term in a situation where one is working towards, if you like, a more
constitutional law approach to European Community obligations rather than
an international law approach.

55
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From the point of view of Community law, I don’t think it’s acceptable that a
member state should be entitled to treat its own citizens less favourably than
it’s bound to treat the citizens of other member states.

DS:

Do you have any predictions about the future and whether the Court may
remedy this?

DE:

It’s not a question of remedying it; it’s a question of determining the extent
to which it is acceptable for such a situation to continue.
Over the years, particularly in the field of treatment of third country nationals
– for example, visas, asylum, rights of third country spouses – the Court has
increasingly relied on the European Convention on Human Rights56 as a
basis for limiting the scope for reverse discrimination. But I think the
problem remains that we are in a treaty context and even the constitutional
treaty did not really put an end to the idea of reverse discrimination.
I’m not in a position to predict when the Court will be able to say when
reverse discrimination is no longer possible, but I think that the time will
come inevitably because it will be regarded as unacceptable that this
situation should continue.

DS:

Judge, during your time on the Court of Justice were there any cases in
which you were involved that you felt particularly strongly about?

DE:

I don’t feel that I felt strongly about cases in the sense that I was greatly
incensed by the result to which the Court had come and I felt very strongly
that the Court should not have come to that result, although there were cases
where I did disagree strongly with the majority and, of course as we’ve
discussed, there isn’t the possibility of writing dissenting opinions.
In fact, I suppose I signed, in the course of my time there, I signed more than
1,300 judgments and I think the number of cases in which I would actually
have felt so strongly that I’d have wanted to write a dissent could be counted
on the fingers of two hands. Perhaps 10 or 20 cases. Not because I agreed
every time with the result, but I didn’t feel so strongly that the result was
wrong that I would have wanted to dissent.
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Actually I think, at any rate, 50 percent of the cases where at the time I
would have dissented, I think in about 50 percent of the cases I would have
accepted the fact that I was wrong at the time and the majority were right.
That’s why I personally don’t feel particularly strongly about the fact that
there is no scope for dissenting opinions.
However, what I did feel strongly about was much more a general feeling
that the Court must maintain the position that it maintained right through
which was holding the member states – as Lord Mackenzie-Stuart put it –
holding the member states to their contract.
It was very often the pleadings of the member states – and sometimes even of
the Commission – were to say, “Oh times have changed. We must accept
that we can’t have total free movement of goods. We can’t have total free
movement of persons. We can’t have total free movement of construction
companies providing services in other member states.”
I felt it was very important that the Court should maintain the first principles
of the Treaty because, as I’ve said elsewhere, I believe that the notion of free
movement is more than simply an economic advantage. I believe it’s a very
important aspect of citizens’ rights and therefore to be modulating the free
movement principles of the Treaty – because it was felt to be inconvenient at
the time by the member states – that the Court should not succumb to that. I
don’t think the Court did succumb to that, but I felt very strongly that it
should not do so and always argued in that sense.

DS:

Judge, were there any cases in which you were involved that attracted
considerable public attention or political reaction?

DE:

The one very obvious example in Britain was the working time directive57
where the Community had enacted a directive on working time and it had
adopted it by qualified majority voting and the United Kingdom was in the
minority. There was a challenge before the Court of Justice as to whether the
correct legal basis for that directive had been adopted. Whether it was
correct to adopt that directive on the ground of the internal market justifying
it.
Now the Court said58 that the qualified majority basis had been correct and
that created a fair row in the United Kingdom and involved me in particular
being the subject of a derogatory article in the I think it was the Mail on
Sunday or the Daily Mail, illustrated by a picture of me on my bicycle which
was not a particularly flattering picture.
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That lasted for a while and of course it came in the middle of the Euroskeptic
period in the middle of the 1990s. What was surprising for me was not so
much the political reaction to particular cases, but the fact that one couldn’t
predict which cases would give rise to a violent political reaction and which
would not.
For example, when the Court decided59 that people were entitled to get health
care in other member states there was considerable concern expressed by the
member states in their pleadings that this was going totally to upset their
health care provisions and actually when the judgment came out, it gave rise
to very little reaction at all contrary to one’s expectations.
On the other hand, what seemed to be rather self-evident decisions gave rise
to rather violent reactions. So it wasn’t predictable and it wasn’t, to be
honest about it, entirely rational. It just depended on the spin that the press
or politicians chose to give particular cases at a particular time.

DS:

Judge, now I’d like to ask you about the judges with whom you served.
During your tenure on the Court of Justice, were there any judges, in
particular, who were noteworthy or special?

DE:

I wouldn’t like to say that any particular judge was noteworthy or special in
the sense that they were, as it were, more important than others, but
obviously there were some who were rather special characters in their own
way.
For example, Judge Mancini,60 the Italian judge, was a particularly
charismatic kind of character and he always took a particularly personal line
– not always a predictable personal line – but one always enjoyed hearing
what he was going to say and of course he was a great advocate of the
Community.
At the other end of the scale, so to speak, was Judge Joliet,61 who was the
Belgian judge. He wasn’t a Euroskeptic, but he was always urging caution in
the direction the Court might go and he held very strong opinions and if one
was on the other side from him then the argument could sometimes become
fierce. It was good humoured in the end, but he was a man of strong
opinions.
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Then, there was Judge Kakouris,62 who was the Greek judge, who had a
rather spiritual view of life and, being Greek, he frequently said, “All you
Latin lawyers, you don’t understand about the ultimate purpose of life and
you’re too logical. There are times when you just have to say ‘I believe’ and
accept that is the basis for taking a decision rather than trying, in a Latin kind
of way, to reason it out to the end.” He was rather a special person in his
own way, but there were many others.
President Rodrigeuz Iglesias63 was a person of considerable influence right
through the time he was on the Court, from the time when I went there to the
time when he retired as president.
I wouldn’t like to do more than illustrate with a few cases – perhaps the other
one to mention would be Judge Grévisse64 because Judge Grévisse had been
very severely injured during the war when he was in the Free French and
he’d had a rather colourful past as a member of the Resistance. Really, we
didn’t know how colourful his past had been until he died and was buried
with full military honors in Les Invalides in Paris.65 He was a very modest
man and a very kind and nice man although, again, a person with very clear
views as what ought to be done

DS:

Were there some judges with whom you had a particularly close
relationship?

DE:

I suppose the answer is that perhaps I had a closer relationship with some
than with others, but I must say that on the whole – right through from
beginning to end – the relationships were extremely good with all of them as
far as I was concerned. I don’t know, they may have found me madly
irritating, but at any rate our personal relationships seemed to be extremely
good.

62

Constantinos Kakouris, 1919-2000, from Greece, was a member of the Court of Justice from 1983-1997.
In 2000, on the occasion of Judge Kakouris’ death, Judge Edward wrote, “‘Do you have ghosts in
Scotland?’ were the first words addressed to me by Constantinos Kakouris, the Greek judge at the
European Court of Justice. ¶On being assured that we did, he told me of the ghosts, about which he had
been told by his grandmother, at Olympia, near Pyrgos in the Peloponnese where he was born. It became
clear that his ghosts were not dismal Celtic wraiths, but the lively, and for him still living, inhabitants of the
Greek classical landscape. His Greece was not the athletic home-from-home of English public schoolboys
but rather, as he said in an address to the students of the University of Athens, a land where ‘classicism and
the mystical perspective of the Orthodox live side by side and confront each other.’” David Edward,
“Obituary: Judge Constantinos Kakouris,” THE INDEPENDENT, 6 May 2000, p. 7.
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DS:

Did the judges ever talk about politics among yourselves?

DE:

Oh yes, yes. We frequently discussed politics – national politics and
international politics and European politics. We discussed that. But, we
didn’t discuss it in the context of the cases. The cases were discussed on
their own terms and not in political terms.

DS:

Was there much socialisation among the judges?

DE:

Oh, quite a lot, but as the Court grew, I suppose there was rather less. I
suppose another one that I ought to mention was President Due,66 the Danish
judge, who was the president when I came to the Court of First Instance and
then when I moved to the Court of Justice. He was a very fine man and
perhaps one thing to mention about him was that he said to me, I think in
about 1989, that discrimination was the most important legal concept of the
late 20th century. And I think he was right about that.
That’s why I feel so strongly about reverse discrimination. But he said that
discrimination was the one fundamental legal concept which had been, so to
speak, the invention of the late 20th century.

DS:

The work of the Court of Justice has been an on-going source of comment by
academics and the media. And I’d like to ask you to comment about a
couple of things that have been written.
Professor Renaud Dehousse has stated that, “The ECJ has promoted a prointegration line for decades.”67
In 2003, an article in Business Week stated, “Tour the low-rise, modern
headquarters of the European Court of Justice, located on a wind-swept
plateau on the fringes of Luxembourg, and it’s hard to believe that this is one
of Europe’s most dynamic and radical institutions.” The article went on to
say, “But the court, whose primary purpose is to interpret the meaning of
European Union treaties and directives and to make sure they are applied
uniformly across the 15-member union, has become a major driver of
European economic integration.”68
What are your thoughts about these assessments of the Court of Justice?
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“Government by judges? The stability pact goes to the European court,” THE ECONOMIST, Jan. 17, 2004.
68
David Fairlamb, “They’re Changing the Face of Europe; Judges on the European Court of Justice Have
Become Major Players in the Drive for Economic Integration,” BUSINESS WEEK, Nov. 3, 2003.
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I suppose that what underlies them is this idea that the Court had, and has
had, all the way through an integrationist agenda as it’s put. I think that’s
wholly misleading because the truth is that the integrationist agenda was in
the Treaties.
The Treaties say that the purpose, or the European Economic Community
Treaty said the purpose is to achieve an ever closer union amongst the
peoples of Europe. Going back to what I said earlier about purposive
construction – if the contracting parties have said that their purpose is
economic integration, then it’s not surprising that the Court, which is
interpreting their contract, their agreement, should accept that that is the
purpose and adopt an interpretation which is consistent with the purpose
rather than inconsistent with the purpose.
So what I say is the Court – insofar as the Court had what could be called an
integrationist agenda – it was the agenda that the member states had set for
the Court. Perhaps I’d go back to the remark which I quoted earlier from
Lord Mackenzie-Stuart that the task of the Court was to hold the member
states to their contract. And that is what the Court has tried to do all the way
along.
However, having said that, one of the difficulties of the 1990s and why it was
an historic period in a different sense, is that the Maastricht Treaty to some
extent altered – it didn’t alter the terms of the contract – but it altered the
tone of the contract by putting greater emphasis on member state autonomy
on the principle of subsidiarity and the Court took account of that.
Some people have criticized the Court for what it did during the 1990s and
that it became – as I think as one academic said – more subservient to the
member states. Well, again, I think that’s misleading.
The fact is that the member states said we want our contract to be interpreted
with greater regard to the principle of subsidiarity and the Court did no more
than accept what they had said, how they wished their contract to be
interpreted.

DS:

Judge, you retired from the Court of Justice on 7 January 2004 although you
could have served until 2006.
What were your reasons for retiring early?

DE:

I think there were a number.
In the first place, I’d been there for 14 years and 14 years living abroad,
working abroad, working outside your own country, is quite a long time. It’s
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almost a quarter of a normal life. It’s one thing to be living in Luxembourg
if you have a home in Paris or Brussels or London because you can travel
back and forth fairly quickly. But having a home in Scotland, it’s almost a
day’s journey to get back in both directions. So it wasn’t very easy to have
one’s home in Edinburgh and live in Luxembourg for an extended period.
Secondly, we were beginning to have more and more grandchildren and it
was less and less easy to see them when we were living in Luxembourg.
Third consideration was I was nearing the age of 70, which in normal terms
is quite beyond the normal retirement age and I was quite interested in doing
other things besides being full time as a judge of the Court. By the time I left
the work of a judge was really more than a full time job. There were very
few evenings when I didn’t take work home. And very few weekends when
I didn’t take work home. So the time for retirement had come, I think.
And, lastly, there was the consideration of enlargement because enlargement
was going to come in May 2004, and if I stayed on it meant that I would stay
on over the period of enlargement and then, in any event, I would go in 2006,
just two years later. My successor69 would have to come, as the British
judge, into a Court that was quite different and would be the junior judge of
25 judges. It seemed to me to be fairer to my successor that he or she should
come to the Court at the time when it was 15 and should be there before the
judges from the new member states came. So it seemed to me to be fairer to
go at that stage and leave the field clear for my successor to be part of the
adaptation of the Court to the new situation.

DS:

What do you recall about your last days as a member of the Court of Justice?

DE:

What I recall most – two things I recall.
First of all there was a party just before I left to which I invited the members
of the staff of the court who had been particularly helpful. And to my
astonishment I was presented with a very fine old view of Luxembourg to
which the members of the staff of the Court had contributed. I don’t
remember any other occasion when a member of the Court was presented
with a gift to which the members of the staff had voluntarily contributed.
That struck me very forcibly, the extent to which I seemed to have
established a good working relationship with the members of the staff.
The other thing which struck me was the sense of, almost a sense of loss, in
losing the companionship of the people with whom I had been working, both
the members of the Court and most particularly the secretaries with whom I
had worked over the years.

69

Konrad Hermann Theodor Schiemann joined the Court of Justice on 8 January 2004.
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I think I was perhaps more affected by the process of leaving than I had
expected.

DS:

Have you had any regrets that you retired early?

DE:

No. I think the time had come.
I’ve developed other interests back here. I’ve never been idle since I left.
There’s a time for everything and the time for leaving Luxembourg had
come.
Obviously, I would have been interested to be there during the time of
enlargement. I would have probably enjoyed helping the new judges to settle
in. But that, as I say, was a reason why I thought it was better to go and let
my successor be part of that.

DS:

At a ceremony at Buckingham Palace you were conferred a Knights
Commander of St. Michael and St. George70 in 2004 by Queen Elizabeth.
I’d like to close this session by asking several questions about this.
How would you describe the ceremony?

DE:

The ceremony of investiture is something which Buckingham Palace has
perfected over the years. About a hundred people receive some decoration or
other at a time and the ceremony starts at 11 o’clock and finishes somewhere
between 12 and 1.
It is done with military precision. Everybody is instructed very clearly in
what they have to do and there are people to help you at every moment – to
show you what to do. Really, it is British ceremony at its absolute best.
There are no mistakes. Nothing is left to chance

DS:

Had you ever met the Queen before?

DE:

Yes, I’d met her on a number of occasions. Not for any length of time but
certainly to speak to her, I’d met her on a number of occasions before.

DS:

Did she say anything to you at the ceremony?

70

A British order of chivalry, The Most Distinguished Order of Saint Michael and Saint George was
established by George, Price of Wales (later George IV) on 28 April 1818.
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Yes. What happens is that first of all you have to kneel down and she taps
you on both shoulders with the sword. She doesn’t say anything, the idea
that there’s “rise Sir so and so” that is fiction. She doesn’t say anything at
that stage.
Then she shakes you by the hand – no….she knights you first, then she puts
on the insignia and then she shakes you by the hand and then she says a few
words and then it’s clear that that’s it. You bow, take three paces back and
go away and the next person comes on.
As I say it’s done with military precision. It’s a very impressive event.

DS:

Was this honour anything you ever expected?

DE:

I suppose I’d been 14 years there as a representative of the United Kingdom
and I suppose it was inevitable that I would get something of that sort, yes.

DS:

Has this changed your life in any way?

DE:

What? A knighthood?

DS:

Yes.

DE:

No, not really. I don’t feel so anyway.

DS:

Judge Edward, thank you again for speaking to us about your years on the
Court of First Instance and the European Court of Justice.
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The Evolution of the European Union

DS:

DS:

This is the Judge David Edward oral history.1 This is taping session number
six. I’m Don Smith. I teach European Union Law and Policy at the
University of Denver Sturm College of Law. I’ll be the interviewer for these
sessions. We are in the room where David Edward met clients while he
practiced law in Edinburgh, Scotland, from 1962 to 1985.
In this session I’ll be asking Judge Edward about the evolution of the
European Union.
Judge Edward, I’d like to have you reflect on the evolution and development
of the European Union. I’d like to begin this conversation with some
questions about the Treaties.
Several years ago, you wrote this about the establishment of the European
Coal and Steel Community:2 “The choice of coal and steel, at the beginning,
was significant strategically and geographically.”3

1

Copyright 2006 David A.O. Edward and Don C. Smith.
The European Coal and Steel Community (ECSC) was established by the Treaty of Paris, which was
signed on 18 April 1951 and began operations in Luxembourg in June 1951. The ECSC was Europe’s first
supranational institution. The signatory countries were Belgium, France, the Federal Republic of Germany
(i.e., West Germany), Italy, Luxembourg, and the Netherlands. The plan for what was to become the
ECSC is largely credited to two Frenchmen, Robert Schuman who served as French Foreign Minister from
1948 to 1953, and businessman Jean Monnet. On 9 May 1950 Schuman, with assistance from Monnet,
issued what was to become known as the Schuman Declaration. The aim of the Schuman Declaration was,
among other things, to consolidate the French and German coal and steel industries. Schuman said,
“Europe will not be made all at once, or according to a single plan. It will be built through concrete
achievements which first create a defacto solidarity.” Neill Nugent, THE GOVERNMENT AND POLITICS OF
TH
THE EUROPEAN UNION 5 EDITION, Duke University Press (2003), p. 34. For the full-text of the Schuman
Declaration, see http://europa.eu.int/abc/symbols/9-may/decl_en.htm. In his memoirs, Monnet said, “The
Schuman proposals provide a basis for the building of a new Europe through the concrete achievement of a
supranational regime within a limited but controlling area of economic effort…The indispensable first
principle of these proposals is the abnegation of sovereignty in a limited but decisive field.” Jean Monnet,
MEMOIRS, Collins (1978), p. 316. For full-text of ECSC Treaty, see
http://europa.eu.int/scadplus/treaties/ecsc_en.htm.
2
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What did you mean by the terms “strategically” and “geographically?”
DE:

If you read the Schuman Declaration4 which, as it were, announced the
program for the Coal and Steel Community, what Schuman said was that by
creating a supranational control of coal and steel one would by that means
put the weapons of war out of the control of any single nation.
It’s difficult to reflect now on that, but it shows that coal and steel were
essential to any warfare; that you needed coal to make steel and you needed
coal to power railways and to provide electricity. You needed steel to make
guns and weapons.
If you took coal and steel out of the control of the individual nation states
and put them under the control of a higher authority you deprived the
individual nation states of the means of producing the weapons of war. So
that was the strategic consideration.
The geographic consideration was that one of the main areas of coal and steel
production was at the point where Belgium, Luxembourg, France, and
Germany meet, particularly in the Saarland,5 which had been disputed area
between France and Germany over many years. But, also in the coal fields
of Lorraine.6 And Germany had annexed Alsace7 Lorraine after the FrancoPrussian war in 1870. So these particular geographical areas round the foot
of Belgium, Luxembourg, northeast France, and Germany were very
important from a geographical and strategic point of view and that’s what I
meant by strategically and geographically.

DS:

3

You have described the European Economic Treaty8 as “a long and carefully
drafted document containing a precise prescription for economic integration,

David Edward, “Nations, states, people and commerce,” in Geraldine Prince (ed), A WINDOW ON EUROPE,
Canongate Press (1993), 46, at 54.
4
The Schuman Declaration was made by Robert Schuman, who was foreign minister of France from 19481953, on 9 May 1950. The declaration has been described as “a historic announcement.” John Gillingham,
EUROPEAN INTEGRATION 1950-2003: SUPERSTATE OR NEW MARKET ECONOMY? Cambridge University
Press (2003), p. 22.
5
The Saarland is now a German state. See http://www.english.saarland.de/.
6
Lorraine is a region in France sharing a border with Germany; for a map of Loraine see http://www.mapof-france.co.uk/map-of-lorraine.htm.
7
Alsace, a French region which borders Lorraine, also shares a border with Germany; for a map of Alsace,
see http://www.map-of-france.co.uk/map-of-alsace.htm.
8
The European Economic Community (EEC) was founded by the Treaty of Rome, which was signed on 25
March 1957 and came into force (along with the European Atomic Energy Community) on 1 January 1958.
The signatory countries were Belgium, France, the Federal Republic of Germany (i.e., West Germany),
Italy, Luxembourg, and the Netherlands. Peace and prosperity were underlying themes in the EEC Treaty
preamble as well as the aspirational goal of achieving “an ever closer union among the peoples of Europe.”
The EEC Treaty is best known for its establishment of the European Common Market. In this regard, “The
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and it is important to emphasise that it is not just a prescription for a free
trade area.”9
In another article you wrote, “[T]he task of those who wrote the [European
Economic Community Treaty] was to create an enforceable Commerce
Clause without the rest of the Constitution. Their achievement was, as I have
said, essentially technocratic, but it was none the worse for that.”10
What did you mean that the treaty was “not just a prescription for a free trade
area” and that it was “essentially technocratic?”
DE:

As regards not being just a free trade area, there were free trade areas already
and in particular once the European Economic Community got started,
Britain with six other countries, set up the European Free Trade
Association11 – EFTA – which continued and still survives in the three
countries of the European Economic Area12 together with the countries of the
European Union.
A free trade area in those days was a free trade area for free trade in goods.

treaty proper included provisions for a customs union, a common commercial policy, a common transport
policy, competition policy, limited monetary policy cooperation, and coordination of macroeconomic
policy. A provision on social policy called for the establishment of the European Social Fund to contribute
to retraining and other assistance to workers. The treaty also established a European Investment
Bank…The treaty’s provisions for the free movement of persons, services, and capital were tentative,
reflecting the tension between what was theoretically desirable and politically practicable in the
establishment of the common market.” Desmond Dinan, EUROPE RECAST: A HISTORY OF EUROPEAN
UNION, Lynne Rienner Publishers (2004), p. 77. For full-text of the EEC Treaty, see
http://www.europa.eu.int/scadplus/treaties/eec_en.htm.
9
David Edward, “Nations, states, people and commerce,” in Geraldine Prince (ed), A WINDOW ON EUROPE,
Canongate Press (1993), 46, at 55.
10
David A.O. Edward, “What Kind of Law Does Europe Need? The Role of Law, Lawyers and Judges in
Contemporary European Integration,” 5 COLUMBIA JOURNAL OF EUROPEAN LAW 1 (1999), 8.
11
The European Free Trade Association – EFTA – was established on 3 May 1960 by Austria, Denmark,
Norway, Portugal, Sweden, Switzerland, and the United Kingdom. It has been suggested that “EC member
states resented what they saw as Britain’s efforts to undermine European integration by diluting the nascent
EC in a wider free trade area. Robert Marjolin, a vice president of the new [European] Commission, saw
the proposal as ‘a great danger, that of being more or less sucked into a vast European free trade area in
which [the Community] would have lost its individuality, and which might have prevented it from fully
establishing itself according to the terms of the Treaty of Rome.’” Desmond Dinan, EVER CLOSER UNION:
AN INTRODUCTION TO EUROPEAN INTEGRATION, Lynne Rienner Publishers Inc. (1999), 41. While still in
existence, it has only four members – Iceland, Liechtenstein, Norway, and Switzerland. See
http://secretariat.efta.int/.
12
The European Economic Area (EEA), established on 1 May 2004, set up an internal market governed by
the same basic rules involving the 25 EU Member States and the three EEA EFTA states (Iceland,
Liechtenstein, and Norway). These rules aim to enable goods, services, capital, and persons to move freely
about the EEA in an open and competitive environment. The goal of the EEA Agreement, as set forth in
Article 1, is promoting a balanced and continuous strengthening of economic and trade relations between
the contracting parties. The EEA was established “to allow those European states who were not committed
to full EU membership to obtain some of the benefits of the internal market.” Tony Storey and Chris
Turner, UNLOCKING EU LAW, Hodder Arnold (2005), p. 185. See
http://secretariat.efta.int/Web/EuropeanEconomicArea/introduction.
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In the first place, the European Economic Community Treaty differed from
that in being a community for free movement of persons, services, and
capital as well as goods. That’s one element.
But it was also expressly intended to be a first step in the process of
European integration. So it was a political move as well as an economic
move.
But it also had elements which went far beyond the limits of a free trade area.
First of all, a customs union and secondly, social provisions and the
provisions for association with the African, Caribbean, and Pacific countries
so the former colonies of the member states. So there were a series of
elements in addition which differentiated what was created at that time from
a pure free trade area.
As regards it being a technocratic achievement, what I meant by that – and
why I say it is none the worse for that – is that it did involve writing down
extremely detailed prescriptions as to how this was to be achieved. The U.S.
Commerce Clause13 is, I can’t remember just a few lines, but if you’re going
to have as intense a degree of economic integration as was envisioned in the
European Economic Community, and you start from a situation of member
states with widely differing legal systems – systems of government, court
systems, and so on – with the enormous differences between the member
states that existed in Europe which certainly didn’t exist in the United States
at the time of creation of the United States, then you’ve got to spell this out
in much greater detail and the detail is essentially technocratic. It’s not the
work of ordinary people, even ordinary lawyers, working to create a people’s
constitution. It’s much more the work of specialists, creating a very detailed
treaty.
DS:

13

You also have written the following about the European Economic
Community Treaty: “The purpose was overtly more than to create a free
trade area. On the contrary, it was expressly a political purpose, the political
purpose being political integration through progressive economic integration
or, as it was put in the preamble, the achievement of ‘an ever closer union
among the peoples of Europe.’ The method used was the pooling of
sovereignty, the exercise of joint sovereignty, for defined if limited

Art I, section 8, clause 3 of the U.S. Constitution provides that the U.S. Congress has the exclusive power
“To regulate commerce within the states, with foreign nations, and with Indian tribes.” See
http://www.archives.gov/national-archives-experience/charters/constitution_transcript.html.
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purposes.”14
What made the original signatory countries to the European Economic
Community Treaty willing to hand over some of their collective sovereignty?
DE:

I think it was a realization of two things.
First of all that the economy of Europe in the mid-50s – after the creation of
the Coal and Steel Community – the economy of Europe began to slow down
and the basic concern at that time from an economic point of view was to see
how you could regenerate the European economy. What was called the
Spaak Report15 comparing the situation in Europe with the situation in the
United States pointed out that to have a really vibrant economy, you need a
large market. So, from an economic point of view, the view was taken, and
still is taken, that you need economic integration in order to create a large
market which is the basis on which the economic actors can find room to
function. So that was one element, the creation of an economic area.
But the other consideration was that after the Coal and Steel Community,
there had been an attempt to create a European Political Community16 and a

14

David Edward, “Nations, states, people and commerce,” in Geraldine Prince (ed), A WINDOW ON
EUROPE, Canongate Press (1993), 46, at 56-57.
15
Paul-Henri Spaak, Belgian Foreign Minister, chaired the Spaak Committee that in March 1956
recommended to the six member states of the European Coal and Steel Community that a common market
be established. Tony Judt, POSTWAR: A HISTORY OF EUROPE SINCE 1945, The Penguin Press (2005), p.
303. The Spaak Committee’s report gave rise to the negotiations leading to the signing and ratification of
the Treaty of Rome. Desmond Dinan, EVER CLOSER UNION: AN INTRODUCTION TO EUROPEAN
INTEGRATION 2ND ED., Lynne Rienner Publishers (1999), p. 114.
16
The objective of the European Political Community (EPC), proposed by Italian Prime Minister Alcide de
Gasperi, was to establish an “overarching political community” for the European Coal and Steel
Community (ECSC) and the proposed European Defense Community (EDC). Desmond Dinan, EUROPE
RECAST: A HISTORY OF THE EUROPEAN UNION, Lynne Rienner Publishers (2004), pp. 61-62. Gasperi’s
proposal is found in Article 38 of the European Defense Community Treaty, which was signed on 27 May
1952. Among other things, Article 38 called for the establishment of “…a permanent organization…of a
confederal or federal structure…” to oversee the EDC and ECSC; see http://aei.pitt.edu/5201/. In March
1953 a draft treaty to establish the EPC was adopted. The first article of the proposed EPC Treaty said,
“The present Treaty sets up a European [Political] Community of a supranational character.” Desmond
Dinan, EUROPE RECAST: A HISTORY OF THE EUROPEAN UNION, Lynne Rienner Publishers (2004), p. 62.
The Treaty envisioned the establishment of a political community “that cleverly merged British
parliamentary democracy with the American constitutional principle of the separation of powers.” Mark
Gilbert, SURPASSING REALISM: THE POLITICS OF EUROPEAN INTEGRATION SINCE 1945, Rowman &
Littlefield (2003), p. 59. Had the Treaty been enacted, it would “have been an organization more advanced
along the road of European integration than the most optimistic EC member states hoped would come out
of the 1991 intergovernmental conference that resulted in the Treaty on European Union.” Desmond
Dinan, EVER CLOSER UNION: AN INTRODUCTION TO EUROPEAN INTEGRATION 2ND ED., Lynne Rienner
Publishers (1999), pp. 26-27. Ultimately, the EPC proposal died when the EDC Treaty collapsed.
Desmond Dinan, EUROPE RECAST: A HISTORY OF THE EUROPEAN UNION, Lynne Rienner Publishers
(2004), p. 60.
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European Defense Community.17 You have to remember at that time that the
Cold War was beginning to get, if you like, colder or hotter, however you
care to mention it.
The division of Europe was more acute and it was felt that there needed to be
a new political initiative, but the political community and the defense
community having failed there was no point in trying further political
initiatives. So the idea was that if you created an economic union then you
would create the conditions in which people became more accustomed to the
idea of European integration and therefore more ready for political
integration. And to some extent that prediction was proved right.
There have been setbacks and perhaps the enthusiasm for political integration
hasn’t gone as far as the greatest enthusiasts at the time would have wanted,
but that was part of the plan.
DS:

Tony Judt, author of Postwar: A History of Europe Since 1945, has written
this about the Treaty of Rome: “The only truly significant innovation – the
setting up under Article 177[ 18] of a European Court of Justice to which
national courts would submit cases … – would prove immensely important
in later decades but passed largely unnoticed at the time.”19
Is it true that the impending importance of the preliminary reference
provision was largely unnoticed at the time?

DE:
17

I suppose it would be true to say that nobody envisaged at the time that there

The European Defense Community (EDC) Treaty was signed by the six original members of the ECSC
on 27 May 1952. Under the treaty, the EDC – focused exclusively on defense – would have been a
“supranational community, with common institutions, armed forces, and budget. The EDC was
supranational because its decisions (some of which could be taken by majority vote) would be binding and
because the treaty envisaged the fusion of forces, not just their coordination.” Trevor C. Salmon,
“European Defense Community” in Desmond Dinan (ed.), ENCYCLOPEDIA OF THE EUROPEAN UNION
UPDATED EDITION, Lynne Rienner Publishers Inc. (2000), p. 195. Ultimately, the EDC died in the summer
of 1954 when the French Chamber of Deputies rejected ratification. However, it has been suggested that
the EDC “left an interesting legacy. Having marked the high point of European federalist aspirations, the
failed proposal quickly acquired the aura of a great opportunity lost. As the EC struggled through the
political setbacks of the 1960s, the economic difficulties of the 1970s, and a belated revival in the 1980s,
supporters of supranationalism harked back to the early 1950s as the European movement’s golden age. If
only the EDC and the related political community had been ratified, the argument goes, European
integration would have reached a level considered unattainable in later years. Yet the collapse of both
proposals and the failure of subsequent initiatives along similar lines clearly indicate the limits on European
integration in the 1950s and beyond…The outcome of both issues allowed them to concentrate instead on
the kind of integration politically possible in the 1950s and for many years thereafter: functional economic
integration.” Desmond Dinan, EVER CLOSER UNION: AN INTRODUCTION TO EUROPEAN INTEGRATION 2ND
ED., Lynne Rienner Publishers Inc. (1999), 27-28. See http://aei.pitt.edu/5201/.
18
Art. 177 of the original European Economic Community Treaty was the preliminary ruling provision; it
is now Art. 234 of the European Community Treaty.
19
Tony Judt, POSTWAR: A HISTORY OF EUROPE SINCE 1945, The Penguin Press (2005), p. 303.
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would be a Court of Justice quite as busy as the Court of Justice has become.
Of course, at that time it wasn’t totally clear what kind of cases would come
to the Court and indeed for a very long period after its institution – apart
from the cases arising under the Coal and Steel Treaty – the cases coming to
the Court of Justice fell very largely into the areas of agricultural quotas and
subsidies and customs classifications, customs duties and the sort of nittygritty of the customs union and the trade in goods.
It wasn’t for perhaps 30 years that the scope of the Court’s activities really
extended far beyond that. And that simply reflects the fact that the activity
of the Community had extended far beyond that by that time. I suppose
looking at it in1958 – if one tries to put oneself in the position of the people
who created it – they can’t really have expected that it would be as important
as it turned out to be.
On the other hand, the fact is that they put it in. And, again, you have to
remember that there was provision in the Coal and Steel Treaty for a
reference procedure as well. They weren’t entirely oblivious to the fact that
there was going to be activity for the Court of Justice which would involve
some degree of relationship with the member state courts. I suppose that
what could hardly have been foreseen at the time was the intensity of that
relationship and the volume of work it would create.
But I’m not that sure I agree with the proposition that that is the one
innovative thing. I think there were a number of innovative things, not least
the creation of the political institution, the High Authority20 for the Coal and
Steel Community and the Commission for the Economic and Atomic Energy
Communities. That was innovative in its own way also.
DS:

The next major treaty was the Single European Act.
In a 1987 article21 in the Common Market Law Review, you described the
Single European Act as a “political manifesto.” You went on to write, “The
Single Act is a moral and political commitment on the part of all the Member
States to make a reality of the internal market by 1992. That is not a
commitment which could have been taken for granted. Nor, to be frank, is
the aim of making a reality of the internal market an aim to which the more
‘progressive’ Member States have always shown a whole-hearted
commitment.”

20

The European Coal and Steel Community’s High Authority was the supranational institution charged
with developing a common market in steel and coal.
21
David Edward, “The Impact of the Single Act on the Institutions,” COMMON MARKET LAW REVIEW
1987, 19, at p. 20.
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What did you mean by this?
DE:

You have to understand the context. There was a school of thought led, if
you like, by Judge Pierre Pescatore,22 who had recently retired from the
Court of Justice who had been one of the negotiators of the original treaty.
There was a school of thought that the Single European Act was either
unnecessary because it added nothing substantive to the original treaties or
was a step back because it gave the member states excuses for not accepting
the degree of commitment to integration that the original treaties envisaged.
That article in the Common Market Law Review was in fact an article based
on a talk I gave at a meeting of what was called the London/Leiden meetings
at which Judge Pescatore had launched a fierce attack on the Single
European Act and I was replying to it.
The point I was making was, first of all, that the Single European Act – even
if it didn’t add significantly to the substance of what was already in the
treaties – the signing of the Single European Act involved a political
commitment to make a reality of the internal market because up to that time
the member states had not made a reality of the internal market. So signing
up to the Single European Act was a declaration of political will, if you like.
That was the first point I was making.
And the other point at the end was perhaps a sort of dig at the original six
member states.23 Some of the original six were saying, “Oh, the Single
European Act doesn’t go far enough.” But, in fact, if you looked at history
the original six member states weren’t the most enthusiastic sometimes about
doing what required to be done in order to make a reality of the internal
market. You’ve only got to look at the situation of France, in 1966, when
France adopted the policy of the “empty chair”24 in order not to have
qualified majority voting in agricultural matters.

22

Pierre Pescatore, from Luxembourg, was a member of the Court of Justice from 1967-1985.
The original six member states were Belgium, Federal Republic of Germany, France, Italy, Luxembourg,
and the Netherlands.
24
The transitional provisions of the European Economic Community Treaty called for qualified majority
voting in the Council of Ministers to be introduced in January 1966. Up until then, unanimous voting had
been in place. French president Charles de Gaulle objected to Community’s move towards a more
supranational scheme, which qualified majority voting would have contributed to. In addition, “De Gaulle
objected to an important institutional reform proposal made by the Commission – which was combined
with a proposal to resolve a conflict over agricultural policy – for the Community to raise its own resources
from agricultural levies and external tariffs, instead of being funded by national contributions. He
strenuously objected to the ‘federalist logic’ of the proposal and, after a failure to reach a compromise in
the Council, France refused to attend any further Council meetings and adopted what became known as the
‘empty-chair’ policy. This last for seven months, from June 1965 until January 1966, after which a
settlement was reached, which became known as the Luxembourg Compromise or the Luxembourg
Accords.” Paul Craig and Gráinne de Búrca, EU LAW: TEXT, CASES, AND MATERIALS 3RD ED., Oxford
University Press (2003), p. 13.
23
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So really what I was saying was even if the Single European Act isn’t
everything people would have desired and even if it doesn’t represent a
major step forward vis-à-vis the original treaties, nonetheless it is a step
forward in political and moral terms.
DS:

In the run up to the ratification of the Maastricht Treaty,25 you said in a
speech at Napier University, “Maastricht is above all a political commitment
– a political commitment, not to ditch the nation state, but to compensate
more adequately and more effectively for its weaknesses and its
shortcomings.”26
What did you mean by the phrase “to compensate more adequately and more
effectively” for the weaknesses and shortcomings of the nation state?

DE:

What I was trying to point out, I suppose, is this: Europe consists of nation
states each with its own customs, its traditions, its legal system, its political
system, its assumptions about how life ought to be lived. And going right
back to the beginning the fact is that if you continue on the basis of nation
states going their own way, you will from an economic point of view have a
fragmented market. You will not have an integrated market and therefore
your won’t get the economic advantages of an integrated market. But the
member states of Europe – even Germany, Britain and France and Italy – are
not big enough in themselves to play a major part in world affairs.
And so you have to give up some degree of sovereignty in order to get the
advantages of size and collaboration and that’s really what I was saying. You
have to give up something in order to get the advantages of size, but that’s an
elementary point about human life. You know everybody can go and live in
a cave on their own, but if they do that then they live in a cave and eat berries
and they’ll die.

DS:

25

You have also written that, “The Treaties of Maastricht and Amsterdam,
together with the Community Treaties, are a ‘constitutional charter’ but not a
constitution as such. They create institutions and define their spheres of
competence and their powers, but the institutional structure is fuzzy since it
includes the Member States which are both within the system and outside

The Maastricht Treaty – which is also known as the Treaty on European Union – was signed in the Dutch
city of Maastricht on 7 February 1992. The Maastricht Treaty came into force on 1 November 1993. The
Maastricht Treaty changed the name of the European Economic Community to simply “the European
Community.” It also introduced new forms of co-operation between the Member State governments – for
example on defence and in the area of “justice and home affairs.” By adding this inter-governmental cooperation to the existing “Community” system, the Maastricht Treaty created a new structure with three
“pillars” which is political as well economic. For the full-text of the treaty, see
http://www.europa.eu.int/scadplus/treaties/maastricht_en.htm.
26
David Edward, “Nations, states, people and commerce,” in Geraldine Prince (ed), A WINDOW ON
EUROPE, Canongate Press (1993), 46, 62.
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it.”27
Can you elaborate on your thinking on this point?
DE:

Yes. I think the essential point about the “constitution” of the European
Union being created by treaties is that it’s the member states who create the
treaties. They are, as the Germans say, the masters of the treaties.
So the member states in an intergovernmental conference28 can change the
treaties. They can, as it were, alter the contract they have made and there’s
nobody to stop them doing so. So to that extent the member states are
outside the treaties; they are the creators of the treaties.
But the system is such that the member states are also important actors in
putting the treaties into effect. Not only the courts but the administration of
the member states are closely involved in the working of the European
Community and the European Union and in the process of putting the
decisions they’ve made into effect.
So, really what I’m saying is that the difference between the treaties as a
constituent charter and the constitution of a state is, well, one of the main
differences, is that the member states which have to comply with the
constitution and have to act within the constitution can also themselves
change the constitution.

DS:

27

The Treaty of Rome was primarily about commercial and trade matters.
How has this changed during the years since the establishment of the
European Economic Community?

David A.O. Edward, “What Kind of Law Does Europe Need? The Role of Law, Lawyers and Judges in
Contemporary European Integration,” 5 COLUMBIA JOURNAL OF EUROPEAN LAW 1 (1999), 12-13.
28
Intergovernmental conferences (IGCs) are negotiations undertaken by the Member States vis-à-vis
amending the treaties. The most important IGCs in recent years have resulted in the following treaties: (1)
the Single European Act (1986), which introduced the changes needed to complete the internal market on 1
January 1993; the Treaty of Maastricht (1992) involved the Treaty on European Union, which was
negotiated at two separate IGCs, one on economic and monetary union (EMU) and the other on political
union, instituting the common foreign and security policy (CFSP) and cooperation on justice and home
affairs (JHA); the Treaty of Amsterdam (1997) was the result of the IGC launched at the Turin European
Council in March 1996 and which aimed to revise those provisions of the Maastricht Treaty which gave
rise to problems of implementation and to prepare for future enlargement; the Treaty of Nice (2001), which
followed an IGC launched in February 2000 to address the issues not resolved by the Treaty of Amsterdam,
namely the size and composition of the European Commission, the weighting of votes in the Council of
Ministers, the possible extension of qualified majority voting in the Council, and closer cooperation included during the Santa Maria de Feira European Council of June 2000;and the Treaty establishing a
Constitution for Europe (2004), which has not yet been implemented.
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It is true that it was initially substantially about trade matters. It was a follow
on from the GATT29 and an attempt to create an integrated economic market
in goods, and a lot of the effort at the beginning went in to that not least
because unlike most free trade agreements of the time the agreement
included agricultural products. Normally agricultural products were
excluded from free trade agreements. That was enormously important not
just to France but to other original founding members.
The community was also about free movement of persons, services, and
capital and some substantial progress was made in that area at the very
beginning of the 60s by establishing freedom of movement of workers –
that’s to say salaried people, people working for wages or salaries and the
establishment of the principle that people were entitled to go to other
countries to look for work, to find work, to keep work, and to have social
security and to have educational and social advantages not just for
themselves but also for their families.
Quite an important step was taken in that respect at a very early stage for the
establishment of free movement of persons in that limited area. In the 1970s,
with the Court of Justice decision in Reyners30 in particular, there became a
greater pressure for free movement of the professions, although steps had
already been taken to ensure free movement of doctors. In the 70s you see
greater movement towards free movement of the professions, and you see a
greater degree of activity in the field of free movement of money. Not
necessarily complete freedom of movement of capital but freedom of
movement of money. Freedom of movement to go and enjoy services in
other member states and that continued, really, up to Single European Act.31
The Single European Act, I suppose, marked the end of the period during

29

The General Agreement on Tariffs and Trade.
Case 2/74 Reyners v. Belgium [1974] ECR 631. Reyners was a Dutch citizen who earned his legal
degree in Belgium. Nevertheless, he was refused admission to the Belgium Bar solely because he was not
a citizen of Belgium.
31
The Single European Act (SEA) established the “1992 programme,” which envisaged inter alia adoption
of more than 280 legislative measures aimed at fully integrating by the end of 1992 the goods, services, and
capital markets. The SEA, signed in Luxembourg on 17 February 1986 by the nine Member States and on
28 February 1986 by Denmark, Italy and Greece, was the first major amendment of the Treaty establishing
the European Economic Community (EEC). It entered into force on 1 July 1987. The SEA was the first
formal revision of the European Economic Community Treaty (EEC Treaty). It has been said, “The SEA’s
insertion of Article 8a (presently renumbered as Article 14) into the EEC Treaty gave Treaty force to the
policy goal of completing the internal market…The definition of the internal market as ‘an area without
internal frontiers’ adds significantly to the attainment of the ‘four freedoms.’” George A. Berman, Roger J.
Goebel, William J. Davey, Eleanor M. Fox, CASES AND MATERIALS ON EUROPEAN UNION LAW 2ND
EDITION, West Group (2002), p. 543. EC Treaty Article 14 provides in part, “The Community shall adopt
measures with the aim of progressively establishing the internal market over a period expiring on 31
December 1992…The internal market shall comprise an area without internal frontiers in which the free
movement of goods, persons, services and capital is ensured in accordance with the provisions of the
Treaty.” For the full-text of the SEA, see http://www.europa.eu.int/scadplus/treaties/singleact_en.htm.
30
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which it was the Court of Justice that was driving forward the process of free
movement, but also the beginning of a period when the legislative arm of the
European Community was bringing into being the necessary legislation to
make the internal market work, to do the things the Court of Justice couldn’t
do.
DS:

In 2000 you said, “And I must admit that you cannot sit in the European
Court of Justice for more than 10 minutes without realizing that the Internal
Market is not complete. The reason for this incompleteness, it seems to me,
is because Europe’s problems are specific. Europe’s problems are, as I have
said, characterized by many languages, many traditions, many legal systems,
and many different ways of approaching things as mundane as company
accounting.”32
Does that remain the case today and, if so, do you foresee a time when the
market is entirely integrated?

DE:

If you look at the internal market of the United States it is not entirely
integrated and that’s more than 200 years after the United States came into
being and the commerce clause was enacted. I suppose quite a lot of the
work of the federal courts, the circuit courts, and the Supreme Court is
concerned with the extent to which freedom of commerce, in the broad sense,
is incompatible with the complete exercise of states rights.
I think it would be a rash person who would say that the internal market will
at some stage be totally complete and there will be no longer be any barriers
to free movement of goods, persons, services, and capital. That’s one aspect
of it.
But the other aspect of it is that – and this lecture you quoted from was a
lecture in Columbia University in New York – and what I was trying to
explain to an American audience was that the problems of Europe are not
precisely the same as the problems of the United States. The nation states of
Europe, as I’ve said, were very different and still are very different in many
respects and are entitled to remain so.
The difficulty is that that which seems obvious and natural to State “A” may
act as a barrier to trade with State “B.” For example, if State “A” is very
enthusiastic about environmental protection and enacts rules about, for
example, glass bottles for liquor and State “B” doesn’t comply with those
rules then State “B” won’t be able to export liquor to State “A.” And, State
“A’s” view of what is environmentally necessary may seem self-evident to
the people of State “A,” but nonetheless it acts as a barrier to trade with State

32

David A.O. Edward, “Perspectives on Competition Law: Problems and Solutions,” 23 FORDHAM
INTERNATIONAL LAW JOURNAL 274 (2000), 277.
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“B.” And that will continue to be so. But it’s the very individual character
of the nation states of Europe that makes it particularly difficult to ensure
total freedom of movement.
But that applies equally in fields like company accounting, like the rules
governing the professions, and many other respects. The member states
differ in the way they approach things and these differences can be barriers
to free movement.
DS:

As a final question on this topic, in 1996 you said, “We now recognize that
systematic exclusion of those outside, and discrimination against those
inside, the frontiers of the state is neither humanly acceptable, nor in the long
term, economically efficient. The European Community has never been, for
me, the way to a new European state which would only recreate the problem
at a different level. On the contrary, the Community is an experiment in the
creation of a new type of political structure.”33
What did you mean by the phrase “a new type of political structure” and does
it still apply today?

DE:

I think it applies all the more. The great error of some protagonists of
European integration and a great many academics, in my opinion, has been to
insist on analyzing the European Union and where it is going to in terms of
concepts that fit existing concepts of federation – for example the United
States, for example Germany – and believing that what the European Union
is headed for must be some form of federation similar to the United States –
a state solution – creating a new state in international law with all the
inherent characteristics of statehood in international law.
Now my view is, and always has been, that the strength of the European
Community and the European Union is simply not to be going down that line
at all, but to be finding another way of achieving economic, social, and
political integration which does not involve reproducing, on the European
continent, something the same as the United States on the American
continent but creating a union.
I would prefer that it had remained, been called a community which would
be a means of integration of a different kind. And I think that is precisely
why the countries of South America and the countries of Southeast Asia and
some of the countries of Africa have started to move in the same direction of
creating relationships between them analogous to the relationships of the
states of the European Community and not, quite deliberately, going in the
direction of integrated federation.

33

David Edward, “The European Court of Justice – Friend or Foe?” European-Atlantic Group, 18 July
1996.
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So my view is that all talk which presupposes that Europe is necessarily
headed in the direction of a federated superstate is not only totally unrealistic
but not consistent with what was the original conception. The original
conception was not to head in that direction, but to head in the direction of a
different kind of relationship.
DS:

In your response, you mentioned that you would have preferred the name
remain “community” rather than “union” and I’m wondering if you could
elaborate on that.

DE:

First of all, the expression “European Community” indicates that you are not
looking for a “union.” You are looking for something different.
Secondly, the word “union” creates psychological problems for many people
because it indicates that what you are looking for is “United States of
Europe” in the same sense as you are looking for “United States of
America.”
And thirdly, and most importantly from my point of view, the use of the
word “union” created a problem particularly for Norway, because the
Norwegians had had union with Sweden and Denmark and there was a
considerable amount of understandable psychological resistance to recreating
something out of which they had already come in order to achieve their
independence.
So my view is that the word “community” is less threatening to those who do
not want Europe to go in the direction of a superstate and is also indicative of
the fact that one is creating something different from a new state. I always
have been extremely hostile to the adoption of this word “union” – but I
think it’s too late now.

DS:

And now I’d like to ask you a bit about the institutional balance of power and
how it has shifted since the establishment of the European Economic
Community.
What role has the European Court of Justice played in those shifts?

DE:

I think that the function of the Court of Justice is in this respect two-fold.
The first is to make sure that the institutions of the Community keep within
the powers they’ve been given by the treaty, that they use their powers
properly, they don’t misuse their powers, and that they use their powers
according to transparent methods of procedure. That’s one side.
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But the other side is to ensure that they treat each other properly and one of
the elements in that has been, in the first place, the relationship between the
Commission and the Council of Ministers. In the days, particularly when the
Parliament did not have legislative powers, it was necessary to insure that the
novel relationship between the Commission and the Council – because the
Commission was a totally new kind of political actor – that that relationship
should be one in which each side respected the prerogatives of the other.
And then as the European Parliament came to acquire greater powers under
the treaties – it came to acquire greater powers progressively – then it was
necessary to ensure that both the Commission and the Council respected the
prerogatives of the Parliament. But correspondingly that the Parliament also
recognized – and this is an important point I think – that it is not a parliament
in the sense of a state parliament with all the inherent prerogatives of a state
parliament. Like all the other institutions, its powers are laid down in the
treaty and they are not necessarily the same as the powers of a state
parliament.
So it’s important on the one hand to ensure the Commission and the Council
respected the prerogatives of the Parliament, but also that the Parliament did
not arrogate to itself powers that it hadn’t been given. And I think the Court,
in a relatively low key way, did quite a lot to ensure that the institutions
recognized the limits of their own powers.
DS:

In the spring of 1999, the European Commission resigned en masse
following allegations of corruption by at least one commissioner. In the
wake of that development, Grant Baird, who was then executive director of
Scottish Financial Enterprise, wrote in The (Scotland) Sunday Herald that the
European Commission needed a heavyweight, but not necessarily a political
heavyweight, to serve as the next Commission president. “We need a public
servant of standing, with no debts to pay, and no special interests in his or
her baggage, and who will get on with the business,” Mr. Baird wrote.34 One
of the candidates he identified for this position was you.
Do you remember Mr. Baird’s piece and if so what did you think about it?

DE:

To be honest, I’d never heard of it until you quoted it to me. I’ve never seen
it before.
Certainly there couldn’t have been the slightest question of any judge being
appointed a Commissioner far less president of the Commission. On the
other hand, leaving aside my own position, I think Grant Baird had a point
and still has a point.

34

Grant Baird, “Let’s be radical and hire more civil servants,” THE SUNDAY HERALD, March 21, 1999, p. 9.
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I think that the notion that the Commissioners should be, as it were, political
ministers as opposed to – some people see this as a derogatory term, but –
technocrats, people who really understand the problems of the creation of an
internal market, the maintenance of an internal market, and the creation of an
effective economic, social, and political union. These skills are not
necessarily there in the modern politician, which is not to decry the modern
politician but simply to say that the modern politician is not necessarily a
person with these particular skills.
And I think the Commission needs these skills and the great example, so it
seems to me, is the British commissioner who was appointed in the 1980s by
Mrs. Thatcher, Lord Cockfield.35 Lord Cockfield had experience in the
Inland Revenue36 as a civil servant and also in business, but he was
essentially a technocratic person. And it was Lord Cockfield who identified
what were the problems about making the internal market work, who drew
up a white paper known as the Cockfield White Paper,37 which said what
needed to be done and identified in precise detail, I think it was 530
legislative measures that would be necessary to make the internal market
work. That was the work of somebody who really understood the internal
machinery of government rather than somebody who understood the politics
of government.
That’s really what I would say may be lacking – that the member states
appoint commissioners who are good in terms of the political work but don’t
fully understand what the technical work involves. That’s certainly not true
of all of them. Some of the commissioners, for example the Slovenian
commissioner38 for research and development fully understands on a
technical level what is required. But it’s not true of all of them.
DS:

35

Now I’d like to ask you more specifically about the relationship of the U.K.
to the European Union. The U.K.’s position vis-à-vis the EU has generally
been an ambivalent one and I’d like to ask you about that particularly as it
has evolved since the 1990s.

Lord Francis Arthur Cockfield, Vice-President of the European Commission with special responsibility
for the single market, was the person behind the 1985 White Paper on the Completion of the Internal
Market.
36
Inland Revenue was the British Government department responsible for collecting direct taxation. On 18
April 2005, Inland Revenue was merged with HM Customs and Excise to form a new department, HM
Revenue & Customs.
37
“Completing the Internal Market: White Paper from the Commission to the European Council (Milan,
28-29 June 1985)” COM(85) 310, June 1985. For full-text see
http://europa.eu.int/comm/off/pdf/1985_0310_f_en.pdf; for full-text of annex see
http://europa.eu.int/comm/off/pdf/1985_0310_f_en_annexe.pdf.
38
Janez Potočnik, a native of Slovania, was appointed and confirmed as a European Commissioner in 2004.
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In 1992, the Glasgow Herald published a story indicating that you had stated
your support (at a lecture at Napier University in Edinburgh) for a “yes” vote
by the U.K. on the matter of ratification of the Maastricht Treaty. The story
went on to say, “[Judge Edward] referred to Lady Thatcher’s view that what
was wanted was a confederal Europe based on co-operation between
independent sovereign countries loosely linked in a free trade area, and said,
‘She should know better.’”39
What did you mean by that?
DE:

I think I’ve already really said what I meant. It’s simply that the creation of
an internal market allowing free movement of goods, person, services, and
capital is far, far more than the creation of a free trade area and is much,
much more difficult than the creation of a free trade area.
Really the point I was making was that you actually have to accept that it is
much more difficult to achieve, technically much more difficult to achieve,
and politically much more difficult to achieve even if you stop at the level of
the internal market and don’t go any further into questions of social market,
environmental protection, and so on.
And we’ve got new problems such as people trafficking, money laundering,
visas, asylum, terrorism, and so on, quite new problems coming over the
horizon. But even if you stop at the level of the internal market it’s absurd to
talk about it simply being a loosely connected free trade area between
sovereign states. That was not what was envisaged from the beginning and it
is certainly not what we signed up to in 1973.

DS:

Judge in 1995, referring to comments from then Home Secretary Michael
Howard,40 you were quoted in The Lawyer as saying, “It’s not true, as the
Home Secretary recently said, that the Court consistently leans to giving
more power to Brussels. It’s a statement, coming from a man with QC after
his name, which is as remarkable as it is untrue.”41
Can you explain what this was all about?

DE:

39

This again goes back to that tiresome period in the middle of the nineties
when the Conservative Government, which was by that stage on its last legs,
decided to get on the bandwagon of Euroskepticism and attack everything

“Benn presents petition in Commons urging referendum,” THE GLASGOW HERALD, Nov. 4, 1992.
The Right Hon. Michael Howard, QC, MP, was first elected in 1983 to the U.K. House of Commons. He
served as Home Secretary from 1993-1997 in the Government of Prime Minister John Major.
Subsequently he was leader of the opposition Conservative Party from 2003-2005. Mr. Howard remains a
member of parliament.
41
“Howard rebuked for EU remarks,” THE LAWYER, 14 March 1995.
40
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that the European institutions did and they found the Court a convenient
whipping boy for themselves – a target.
And Michael Howard said that the Court consistently leans against the rights
of the member states. And looking at the Court’s case law that is simply not
true. But of course, the Court’s case law by that time was already two feet
per year and I don’t suppose that Michael Howard or any other minister had
bothered to inform themselves as to what was in that two feet of case law.
But it simply wasn’t true.
DS:

Then, Judge, in 1996, you had a celebrated disagreement42 with then Foreign
Secretary Malcolm Rifkind43 – who as a matter of fact in the 1960s had been
a junior colleague of yours – about the Conservative Government’s plans to
reform the European Court of Justice. In fact at one point during this
episode, the Press Association suggested that you were “no friend of the
Government’s policies on the EU.”44
What was the government’s plan and what, if anything, ever came of it?

DE:

Well, I think that we’ve touched on this already in an earlier session. The
Conservative Government had identified – for reasons I’ve never fully
understood – the European Union as being “the enemy” and set out on this
bandwagon of Euroskepticism with the Court being particularly a target.
The reason why the Court was a target was because a number of articles had
been written by people who misrepresented what the Court had done. So the
Conservative Government decided, as John Major put it, to clip the wings of
the Court. And they made a series of proposals about the future of the Court
and the working of the Court, many of which were simply totally
impracticable and many of which would have made the Court work less well.
My objection to what they were doing was that they put forward these ideas
without any attempt to find out how they would work, and in particular
insisted on those ideas after I had explained in considerable detail in private
correspondence or private papers precisely why these proposals wouldn’t
work or why they would make the Court work less well. And you have to
remember that while the British Government was very keen to clip the wings
of the Court they also wanted to rely on the Court as the means by which the
other member states would be required to continue to create the internal
market.

42

Dan Atkinson, “Diary,” THE GUARDIAN, 24 July 1996, p. 15.
The Right Hon. Malcolm Rifkind, QC, MP, served as Secretary of State for Foreign and Commonwealth
Affairs from 1995-1997 in the government of Conservative Prime Minister John Major. He was a member
of the House of Commons from 1974-1997 and then again from 2004.
44
Geoff Meade, “Shy judge is keen on Europe,” Press Association, 13 November 1996.
43
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So the interest of the Government was on the one hand in supposedly
clipping the wings of the Court, but on the other hand ensuring that the Court
continued to make the other member states respect the rules of the internal
market.
I pointed out how totally inconsistent this position was. And they proceeded
repeatedly to make these proposals in spite of an attempt being made to
explain to them why the proposals wouldn’t work and might even result in a
result less favourable to the United Kingdom than the existing arrangement.
That was the origin of the problem.
DS:

In a 2004 article in The Times, you indicated that part of your role as a
member of the European Court of Justice was to help explain the European
Union to the U.K. legal profession. In this regard, you were quoted as
saying, “I regarded that as part of my function: to explain the court to the
British judiciary and the legal profession and, so far as I was able, to the
British public.”45
With the benefit of hindsight, how would you assess your effectiveness?

DE:

I don’t claim anymore for myself than to have done what I set out to do. It
did involve a considerable amount of work.
It involved on the one hand what we’ve discussed, bringing a lot of judges
and academics and other people to Luxembourg and showing them the
workings of the Court, entertaining them, discussing things with them when
they were in Luxembourg. But it also involved frequent visits to the United
Kingdom to address meetings of lawyers, judges, universities, and so on. I
regarded that as part of the job although it would have been in many respects
a great deal more agreeable to have the weekend off and have the time to
myself.
I regarded it as part of the work of the judge to explain how the Court
worked. I suppose I can claim a certain amount of credit for ensuring that
people understood what we did better than they would have done if I hadn’t
tried to do it. That’s the most I can say.

DS:

45

Looking at things from today’s perspective, how would you assess the
current Labour Government’s position and relationship vis-à-vis the
European Union?

Frances Gibb, “Counting the years? Re-invent yourself,” THE TIMES (London), 9 November 2004, p. 5.
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I don’t fully understand it, because Mr. Blair,46 the prime minister, began by
saying that he wanted Britain to be at the heart of Europe, but I just don’t see
that in practice that has been what has happened and I think it goes back to
something I was talking about before.
Making the European Union work is something that involves a great deal of
detailed work – detailed study, detailed attention – and the modern politician
isn’t very keen on that and actually to get down to the nitty-gritty of
understanding the problem and working one’s way through it, it doesn’t lend
itself immediately to media interest and the modern politician is interested in
media interest, the immediate sound bite if you like.
And I’m disappointed in a way about the way in which some ministers have
simply failed to understand what is involved in the process of being part of
the European Union and really stimulating it to work well. I think that’s the
most I would say. I’m disappointed.

DS:

46

Judge Edward, thank you very much for sharing these insights about the
evolution of the European Union.

The Right Hon. Tony Blair, MP, British Prime Minister from 1997-present.
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Session VII: Looking Ahead

DS:

This is the Judge David Edward oral history.1 This is taping session number
seven.
I’m Don Smith. I teach European Union Law and Policy at the University of
Denver Sturm College of Law. I’ll be the interviewer for these sessions. We
are in the room where David Edward met clients while he practiced law in
Edinburgh, Scotland.

DS:

DE:

1

In this session, I’ll be asking Judge Edward to offer his observations on the
current state of affairs in the European Union as well where the European
Union may be heading.
Judge, in this final session I’d like to ask you about the major challenges that
lie ahead for the European Union. Let’s begin with the new Constitution.2
What are your feelings about the need for the new Constitution?
I think it is reasonably agreed that the Treaty of Nice3 failed to deal with all
the problems created by enlargement to a Community of 25 member states

Copyright 2006 David A.O. Edward and Don C. Smith.
The Treaty Establishing a Constitution for Europe was signed 29 October 2004 by the European Council.
Ratification, which is now stalled, is pending. The Constitution will provide for a single foundation for the
EU. The three pillars will be merged, even though special procedures in the fields of foreign policy,
security, and defence are maintained. The EU and European Community treaties, as well as all the treaties
amending and supplementing them, will be replaced by the Treaty Establishing a Constitution for Europe.
According to the European Commission, “The integration of the Charter of Fundamental Rights into the
text, the clear acknowledgment of the Union’s values and objectives as well as the principles underlying the
relationship between the Union and its Member States, allow us to call this basic text our
‘Constitution’…In legal terms, however, the Constitution remains a treaty. Therefore, it will enter into
force when only all Member States have ratified it, which implies popular consultations in some Member
States. It should be noted that any modification of the Constitution at a later stage will require the
unanimous agreement of the Member States and, in principle, ratification by all.” European Commission,
“Summary of the Agreement on the Constitutional Treaty,” at
http://europa.eu.int/constitution/download/oth250604_2_en.pdf. For full-text of Constitution, see
http://europa.eu.int/constitution/en/lstoc1_en.htm.
2
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let alone a community of 27 with Romania and Bulgaria and even more if the
countries of the former Yugoslavia and possibly Turkey are included.
Therefore, there was and still is a need for some degree of tidying up and
modernization of the institutional arrangements.
In addition, I think, what is called the Third Pillar of Maastricht4 – originally
called Justice and Home Affairs, now called Freedom, Security and Justice, I
think – that that needed to be brought within the Community system rather
than left on an intergovernmental basis. From the point of view of the
citizen, that’s quite important because at the moment many decisions under
the third pillar are taken by the governments without any parliamentary
scrutiny and without any judicial control of what they do.
I don’t think that’s satisfactory when one is dealing with things that are as of
great importance to the citizen as potentially visas, asylum, terrorism, money
laundering, people trafficking, child abduction, and so on. Therefore it was
important, and in my view remains important, that the third pillar should be
brought within the Community system.
There are a number of other points which were foreshadowed in the new
3

The Treaty of Nice was signed 26 February 2001 and came into effect 1 February 2003. For the full-text
of the Nice Treaty, see http://www.europa.eu.int/eur-lex/lex/en/treaties/dat/12001C/pdf/12001C_EN.pdf.
For a summary of the Nice Treaty, see
http://europa.eu.int/rapid/pressReleasesAction.do?reference=MEMO/03/23&format=HTML&aged=0&lan
guage=EN&guiLanguage=en.
4
The Maastricht Treaty, also known as the Treaty on European Union (for full-text of the consolidated
version, see http://www.europa.eu.int/eur-lex/lex/en/treaties/dat/12002M/pdf/12002M_EN.pdf), was signed
7 February 1992 and came into effect 1 November 1993. Originally the third pillar covered such policy
areas as asylum, immigration, judicial cooperation, and policing. However, the Treaty of Amsterdam (see
http://www.europa.eu.int/eur-lex/lex/en/treaties/dat/11997D/htm/11997D.html) moved the issues of
asylum, external border controls, immigration policy, and visas to the first pillar, thus allowing some
decisions to be made in Council by qualified majority voting. See Deirde Curtin and Franciska Pouw,
“Justice and Home Affairs” in Desmond Dinan (ed.), ENCYCLOPEDIA OF THE EUROPEAN UNION UPDATED
EDITION, Lynne Rienner Publishers (2000), p. 310.
5
The Charter of Fundamental Rights. Following the 50th anniversary of the Universal Declaration of
Human Rights in December 1998, the Cologne European Council (3 and 4 June 1999) decided to begin
work drafting a Charter of Fundamental Rights. The aim was that the fundamental rights applicable at
European Union level should be consolidated in a single document to raise awareness of them.
Subsequently, the European Union’s Charter of Fundamental Rights was proclaimed by the Nice European
Council on 7 December 2000. It is based on the Community Treaties, international conventions such as the
1950 European Convention on Human Rights, and the 1989 European Social Charter, constitutional
traditions common to the Member States, and various European Parliament declarations. In its seven
chapters divided into 54 articles, the Charter defines fundamental rights relating to dignity, liberty, equality,
solidarity, citizenship and justice. The Constitution that is currently in the process of ratification integrates
the Charter of Fundamental Rights and gives the Union the right to accede to the European Convention on
Human Rights. The Charter, which until now has been a solemn Declaration by the institutions, is
incorporated into the Constitution and provides the Union and the Member States with a list of fundamental
rights that will be legally binding on its signatories. While the European Convention on Human Rights is
limited to protecting civil and political rights, the Charter goes further to cover workers’ social rights, data
protection, bioethics, and the right to good administration.
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constitutional treaty such as enhancing the role of the national parliaments in
the workings of the European Union, because although the national
governments are involved it depends very much on the governments how far
they really pay attention to the views of their own parliament. And therefore
I think there were a number of things that needed to be done, but all those
things that I’ve mentioned could have been done by a new treaty without
using the word “constitution.”
The reason for using the word “constitution” seems to have been that people
felt that the workings of the European Union should be defined in a single
document which would define with more clarity and certainty the limits of
the powers of the European Union – the relationship of the European Union
to the member states – and also should include the Charter of Fundamental
Rights5 as a statement of the fundamental rights of the citizen vis-à-vis the
institutions of the Union. So there were a number of political, you might call
them political, or even psychological reasons for wanting to have a
constitution.
My difficulty about what they actually produced was that it was neither a
constitution nor a treaty. It was a bit of both, and for me it was too much for
a treaty and too little for a real constitution. At the end of the day what they
produced was just another vast treaty and for me again – but not everybody
agrees with this – part one of this treaty contained a number of very broad
statements about the functions and working of the European Union which
could very easily give rise to misunderstanding such as the bald statement
that the law of the Union shall have primacy over the laws of the member
states. Well, that in a sense simply restates something that has been true
since 1964 and then the Court was simply interpreting what was the intention
of the treaty makers in 1957. But simply to say “shall have primacy” states
in a very bald way what is a rather sophisticated legal idea. It was a red rag
to a bull as far as many people were concerned.
So I felt, and still feel, unhappy about that document, the constitutional
treaty, but I think that something of that sort was necessary and will be
necessary. But it does seem to me that the document in that form is not
likely to make any progress now.

DS:

What is your assessment of where things currently stand with regard to
ratification?

DE:

As I say, I think it won’t make any progress.
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The French and the Dutch, two of the original member states, have rejected
it6 in a referendum, and I don’t see much prospect of being able to go back to
the peoples of those two countries and say, “You’ve got it wrong. You must
vote again and vote yes.” The only way in which you can persuade them to
vote yes would be altering the terms of it or getting some kind of undertaking
from them or in favor of them which would persuade people to vote yes. But
then that changes the terms for everybody else and the other member states
that have ratified on the existing terms will then say, “Well we need to look
at it again, too.”
Furthermore, it seems to me that as far as the other member states who have
not yet ratified are concerned – many of which need to have a referendum for
one reason or another – for those states to go along and say now vote yes
when France and the Netherlands have voted no, it’s very improbable that
the population would be persuaded to do so or at least it’s sufficiently
improbable that it’s not worth trying. But that’s merely my impression. I
know no more than you do as to what will happen.

DS:

Judge, now I’d like to switch topics to your views of the future of the
European Union’s major institutions. I’d like to begin with the European
Parliament. Do you think it will continue to gain in power and stature?

DE:

I think it probably will.
I think, as I’ve said before, it is important that the European Parliament
should be aware that it is an institution with limited functions and I don’t
mean severely limited functions, but the European Union has only certain
powers. Within the European Union system the European Parliament has
only certain powers and I don’t believe personally that the European
Parliament should be seeking to have all the powers and prerogatives of a
national parliament, apart from anything else because that would put it into
conflict with the national parliaments. So I think the European Parliament
should recognize that its powers are, and will remain, limited to some extent.
But it is the nature of representative bodies to seek to represent their

6

On 29 May 2004 French voters rejected ratification by a 54.68 percent “no” vote on a turnout of 69.34
percent. On 1 June 2004, Dutch voters rejected ratification by a 61.70 percent “no” vote on a turnout of
63.00 percent. In the wake of the French and Dutch “no” votes, the European Council meeting in June
2005 called for a “period of reflection…to enable a broad debate to take place in each of our countries,
involving citizens, civil society, social partners, national parliaments and political parties. This debate,
designed to generate interest, which is already under way in many Member States, must be intensified and
broadened. The European institutions will also have to make their contribution, with the Commission
playing a special role in this regard.” European Council, “Declaration by the Heads of State or Government
of the Member States of the European Union on the Ratification of the Treaty Establishing a Constitution
for Europe,” 16-17 June 2005, at http://europa.eu.int/comm/councils/bx20050616/index_en.htm.

JUDGE DAVID EDWARD ORAL HISTORY: Looking Ahead

5

constituents better, and I think inevitably the European Parliament will seek
to enlarge its control over the affairs of the European Union. And although it
is subject to a lot of criticism, many of its committees work extremely well
and do a lot of good work.
I think some aspects of what it does – in particular the long speeches at
plenary sessions – don’t really advance the world very much, but nor then do
they in a national context either.
I think what I would say is it was Professor Henry Schermers7 who made the
point the function of national parliaments, the true function, has been less to
be a legislature and more a body that exercises political control over the
executive. Most legislation is promoted by the executive and the opportunity
for the legislature in a parliamentary democracy – as opposed to a system
like the American – the opportunity for the legislature to become the initiator
of legislation and the master of all its technical details is becoming
progressively limited.
It becomes correspondingly important that the parliament should scrutinize
what it is asked to do in legislative terms by the government and should
exercise effective control, political control, over the executive. And, I think
Professor Schermers was right in emphasising that as a new view of the role
of parliaments.

DS:

And, how about the work of the Council of Ministers? Will the work of the
Council of Ministers bog down as the European Union continues to grow in
number of Member States?

DE:

Manifestly, it is more difficult to operate a system with 25, 27, or 30
members than it was to operate a system with six, nine, 12, or even 15
members.
The divergence of interests between them become more and more
considerable and, if you think about it, if you have a meeting of the Council
of Ministers, and every minister is going to speak for five minutes, if you
have 30 ministers that is going to take you a very long time actually just to
get them all to say something for five minutes. The opportunity for serious
negotiation and discussion is extremely small if everybody has got to speak.
What I think is likely to happen is that more and more will be done in the
corridors by the diplomats and officials in Brussels working together because
they have a very close working relationship and a lot of the work is done that
way and one also has to remember that the Council of Ministers has a

7

Henry G. Schermers, “The European Parliament and the European Court of Justice,” in Hand & McBride
(eds.), DROIT SANS FRONTIÈRES, Birmingham, 1991, pp. 243-248.
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permanent secretariat, quite a very large secretariat in Brussels, and I think a
lot of the preliminary work will be done by them as it already is. The
consequence will be that the ministerial meetings will become not less
important but less decisive because the work will have to be done
beforehand.
And then one comes against the problem that, as is proposed in the
constitutional treaty, the proceedings of the Council of Ministers, it is
suggested, should be public. But which proceedings are you talking about?
Are you simply talking about proceedings in which every minister has five
minutes to talk, because everyone will be bored stiff looking at that.
What people are really interested in is the nitty-gritty discussions. If they’re
going on behind the scenes and what is eventually presented to the public is a
foregone conclusion, then that idea of transparency, as it’s put, of Council
meetings will be to that extent diminished and seen as a kind of illusion.
So, I think there is a problem for the Council of Ministers, so long as the
system involves all the member states having to be involved in every
decision, which may be inevitable. But it is nonetheless, I think, overcome
to some extent by the system of qualified majority voting, which enables
decisions to be taken without everybody having to agree on every dot and
comma.

DS:

What does the future hold for the European Commission?

DE:

There are two ways of looking at it. One is that the Commission should
continue as it is, which is the essential initiator of legislation and the
guardian of the treaty. And, as I’ve said before, I think in many respects the
Commission has been most successful when it has seen itself as, if you like,
a somewhat technocratic institution and not too much as an active political
institution as a kind of “European government.”
I think those commissioners who have tried to enhance its role and, as it
were, perceive the president of the Commission as being Prime Minister of
Europe, if you like, have been going in the wrong direction. That’s my
personal opinion. I think if one pushes in that direction too much, the answer
will be that the member states say no and they reduce the powers of the
Commission rather than enhance them. I don’t think it’s very probable that
the presidents and prime ministers of the member states are going to
surrender their own powers to a non-elected Commission.
Now, in that event, you have two choices. You either say, “Well the
Commission should remain with its existing functions; it shouldn’t have any
pretensions beyond what it does at the moment.” Or, alternatively, you say,

JUDGE DAVID EDWARD ORAL HISTORY: Looking Ahead

7

“The Commission should be directly elected.” That may be possible, but I
personally have serious doubts as to whether the people of Greece, Slovakia,
Finland, Britain, and Portugal can really take part in a meaningful way in the
election of 15 people or 25 people or even the president of the Commission.
I don’t see how these people can appeal to the electorate in all these countries
in a way in which the election can be meaningful. So I have personal doubts
as to whether it can or should go in that direction.

DS:

And finally, I’d like to ask about the European Court of Justice and the
European Union court system. Soon after you joined the Court of First
Instance, you were quoted about the changing role of the European
Community courts. In a 1990 story the Financial Times wrote, “The
interesting question for the longer term, [Judge Edward] says, is whether [the
Court of First Instance] will result in the creation of a European federal court
system similar to that in the United States with the European Court of Justice
acting as a Supreme Court, or whether it is just the first example of the
creation of a number of more specialized tribunals.”8
Bearing in mind your thoughts in 1990, how do you now see the future of the
European Union court system?

DE:

Well I think it isn’t very clear to see which way it is going and I personally
took, to some extent, a vow of silence on this issue when I left the Court
because I don’t know that people who have already left the Court are the best
people to be pontificating about what the Court should do in the future. But
obviously, there is an opportunity sooner or later to consider what is called
the judicial architecture of the European Union.
Now, there are very broadly speaking, two ways of doing this. One is to go in
the direction of the United States where you have state courts and the federal
courts and at the apex you have the Supreme Court, which is a court of
appeal from the federal circuit courts but is also open to appeal from the
supreme courts of the constituent states. There’s no doubt about it that
within certain limits the U.S. Supreme Court is “the supreme court.”
And there have been various proposals in academic circles for replicating in
one form or another that system in Europe. I think there are good reasons for
saying that this would be an unfortunate development in Europe because, as
I’ve said before, I think one of the successes of the European court system is
that the national courts have not felt – or on the whole have not felt – that the
European Court of Justice is an appeal court controlling what they do and in
a position to quash their decisions. It’s not in an appellate relationship in the
way that the Supreme Court is with the courts of the states of the United
States.

8

Robert Rice, “Europe learns to love its court,” FINANCIAL TIMES, June 6, 1990.
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On the other hand, there must come a point at which the Court of Justice
cannot continue to grow indefinitely with the addition of member states
because one of the things that was done at Nice was to say that there shall be
one judge for every member state. As has been proved in practice, it’s
extremely difficult to have a working court system in which 25 judges sit
together in the way that six, nine, 12, 13, 15 judges used to sit together. To
some extent this creates a problem because the decisions of the Court of
Justice are no longer the decisions of all the judges sitting together and
discussing together.
The point of view of member states for whom an issue is very important may
simply not be heard because the judge from that member state is not a
member of the chamber which takes the decision. So there is a good
argument for saying that there should be a court with a much smaller number
of judges – nine if you follow the U.S. Supreme Court, perhaps 12, 13 but at
any rate, not more – which would mean you wouldn’t have one judge per
member state. You’d have to have a selection process but you’d have a court
which sat together consistently and decided the most important questions.
Then you have the question, should that court really become a supreme court
to which there could be a right of appeal from the supreme courts of the
member states on the American pattern. That has dangers but it also has
advantages because as the European Union enlarges, the risk, through the
preliminary reference system of unequal application of the law over the
whole area of the Union, the risk becomes greater. The member state courts
will either not apply the law as it has been declared by the European Court or
will simply not make references to find out what the law should be. So
you’re liable to have divergent interpretations of European law in the
different member states. And as the activities of the European Union touch
upon the fundamental liberties of the citizen, it can’t be very satisfactory that
the citizen has a right in one state which another state is not prepared to
grant. And therefore, from the point of view of the individual citizen, maybe
it is essential in the longer term that there should be a supreme court of the
European Union which has an appellate jurisdiction from the courts of the
member states.
In the meanwhile – because that’s not going to happen in the immediate
9

The European Union Civil Service Tribunal, also known as the European Staff Court, was established on
2 November 2004 by Council decision. The new specialised court, composed of seven judges, will
adjudicate disputes between the EU and its civil service, a jurisdiction that hand been exercised by the
Court of First Instance. Its decisions are subject to appeal on question of law only to the Court of First
Instance and, in exceptional cases, to review by the Court of Justice. For more information about the EU
Civil Service Tribunal, see http://www.curia.eu.int/en/instit/presentationfr/index_tfp.htm.
10
EC Treaty Arts. 220 and 225a may establish new judicial panels in order to exercise, in certain specific
areas, the judicial competetences laid down in the EC Treaty. See also European Atomic Energy
Community Treaty Arts. 136 and 140b and the Treaty of Nice Declaration No. 16.
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future – the problem is work load and how do you best spread the workload?
Do you spread the work load by devolving certain things from the Court of
Justice to the Court of First Instance and now from the Court of First
Instance to, for example, the European Staff Court9? Do you continue
creating specialist tribunals10 to deal, for example, with competition cases,
with trademark cases, and so on, each of those courts being in an appellate
system where there is a right of appeal to the Court of First Instance and a
right of appeal from the Court of First Instance to the Court of Justice?
Because that’s a rather heavy system.
Also, personally, I’m not wholly convinced that it’s a good idea to have too
much specialization. I think that in the context particularly of the European
Union it’s important that questions which appear to be specialist questions
should be seen in the round. I don’t know that competition cases, for
example, should be seen as merely an aspect of antitrust without being seen
in the wider context of the treaty.
So there are many different strands to be thought about, and I personally
have not come to a definite conclusion. What I think is unfortunate is that
these things are not discussed in greater detail in political circles.

DS:

In a 2002 article11 published in the Law Society Gazette, you indicated that
the funding of the European courts was inadequate bearing in mind the role
they play. You were quoted as saying, “In the U.S., the efficiency of the
court system is a matter of acute public interest, but not so in Europe, where
frivolous attitudes can be struck.” The article went on to quote you as
saying, “Leaving aside the need that will arise for greater resources with the
new countries added to the European Union, and further integration, the need
for additional costs in the European Court of Justice is peanuts compared to
the hidden cost of inefficiency in business terms of not funding it properly.”
Is this funding issue likely to become more pronounced going forward?

DE:

11

To be honest I don’t know what the existing situation is. But the bizarre
arrangement when I was there was that both the Council and the Parliament
and the Commission examined every line of the Court’s budget. If the Court
wanted to transfer funds from the telephone account to the computer account,
it had to submit this proposal to the Commission which would then comment
upon it and forward it to the Council and the Parliament.

Jeremy Fleming, “Striving to find a common language – as the European Court of Justice celebrates its
50th anniversary, it is trying to resolve internal differences,” LAW SOCIETY GAZETTE, May 10, 2002.
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The Court’s budget, in relative terms, was not significantly more than the
combined budget of the Economic and Social Committee12 and the
Committee of the Regions,13 and I don’t think anyone would pretend that
those two bodies are anything like as important to the working of the
European Union as the Court of Justice.
My view – and it was shared by the British government – was that the budget
of the Court should be decided as a general envelope. The Court would be
told at the beginning of the year, “You have this amount of money to spend.
Now get on and apply it,” and the way in which it was applied would be
subject to audit by the Court of Auditors,14 of course, but would not be
subject to the line by line scrutiny of the Parliament and the Council.
Well, the member states were never prepared to concede this and one had the
idiotic situation round about the year 2000 when the Court asked for more
interpreters – sorry, more translators. At that time there were 11 official
languages and therefore 11 translation divisions and we asked for 11 more
translators. The political institutions decided we should have five. That
meant you could have one more translator for five divisions, but not for the
other six.
Now, that in my view is frivolous and I don’t think that that is a serious way
of husbanding public money. I think that the Court could have been relied
on to assume responsibility for administering a block budget subject to audit
control of course. But that was my feeling at the time and I think that it’s
curious that the political institutions are prepared to expend very
considerable sums of money, for example, on agricultural subsidies but also
on development projects which, in terms of the volume of money, are much
greater than the budget of the Court of Justice. They’re prepared to do that at
the stroke of a pen, but still insist on examining the Court’s budget line-byline. I don’t think that’s a serious way of proceeding if you want an efficient
Court.
It doesn’t even seem to me that it’s necessary that the Court’s budget should
necessarily be increased globally, it’s just that the Court should have more
autonomy in the way in which it spends its budget.

12 The European Economic and Social Committee is a non-political body that gives representatives of
Europe’s socio-occupational interest groups, and others, a formal platform to express their points of views
on EU issues. Its opinions are forwarded to the Council, the Commission, and the European Parliament.
See http://eesc.europa.eu/index_en.asp.
13
The Committee of the Regions, which was established in 1994, provides local and regional authorities
with the opportunity to be involved in EU policy development. Its role is advisory. See
http://www.cor.europa.eu/.
14
The European Court of Auditors audits the collection and spending of European Union funds. In this
regard, the Court of Auditors examines whether financial operations have been properly recorded, legally
and regularly executed, and managed. See http://www.eca.eu.int/index_en.htm.
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Judge, a 2004 article15 in The Economist compared the workings of the
European Court of Justice with the U.S. Supreme Court. The article noted
that while the Supreme Court’s work has attracted considerable attention,
that has not always been the case for the Court of Justice. However, the
article went on to state that the Court of Justice’s “period of political
invisibility is drawing to a close. In recent years, the court has become a
target of criticism for Eurosceptics. Paradoxically, its great political
visibility is coming at a time when it is becoming less reliably federalist.”
Is the Court of Justice becoming more visible in a political context?

DE:

I’m not sure that it is. What The Economist was talking about is what we
talked about earlier. There was a period during the 1990s when the Court
was an easy target for Eurosceptics. I think on the whole they’ve lost that
argument. We were able to do enough to demonstrate that the image of the
Court which they were portraying was a misleading image. So that’s point
one.
The second point I think is the parallel with the U.S. Supreme Court. Why
are people fascinated by the U.S. Supreme Court? They are very largely
fascinated by the interplay of personalities, by the “who is going to vote
which way,” “which way will the court go,” “who’s going to be the swing
voter,” and this goes back to what I said before about the absence of ideology
on the Court of Justice.
The Court of Justice is less interesting because it’s less easy to personalize
than the U.S. Supreme Court. I think that should remain so for a variety of
reasons which we’ve already discussed. But in any event, the attitude of
American society to judicial institutions is very different from the attitude of
European society. The Americans are much, much more interested in the
legal process than Europeans are and one of the tokens of that is the extent to
which American law schools teach court procedure. Court procedure is seen
in American law schools as being an integral part of the study of the law. In
most European law schools, it is not. Procedure is a matter for those who
work in law courts rather than an integral part of the academic study of the
working of the law. So the Americans are much more excited by the
working of the law courts than the Europeans are, and I think that’s a cultural
difference.
The last point, I suppose, to take from The Economist article is that it said
that the Court’s greater visibility is coming at a time when it is less reliably
federalist. Well, I suppose what they mean is that the Court is not, as it has
been put, working to an integrationist’s agenda to the same extent. Well, as
I’ve said, the agenda is set by the treaties and the treaties latterly have laid

15

“Government by judges? The stability pact goes to the European court,” THE ECONOMIST, Jan. 17, 2004.
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out a less integrationist agenda than the original agenda. So it’s not
surprising that the court, interpreting the treaties, should be less integrationist
or federalist, however you’d like to put it.
Coming down to the thing at the end of the day, I don’t notice a tremendous
amount of press interest being given to the work of the Court as opposed to a
certain amount of interest in the individual decision when it comes.

DS

Judge, I suggest we take a break now and then we’ll resume and finish up
this last session.

DS:

Judge, now I would like to turn your attention to some of the likely major
issues that the Court of Justice will be addressing. Let’s start with
citizenship.
The Treaty on European Union introduced the concept of European Union
citizenship.16 Professor Stephen Weatherill has suggested that, “[T]he very
language of citizenship suggests an attempt to convey something of the
shifting sands of allegiance and legitimacy that flow from the deepening role
of the European Union, and to add a (supplementary) European level of
democratic legitimacy.” But in the end he concludes, “For the time being,
the status of citizenship of the Union offers more promise than fulfillment.”17
What is the likelihood that citizenship issues will play a more prominent role
in the Court of Justice’s work?

DE:

I don’t attach perhaps quite the same importance to citizenship as Professor
Weatherill and other writers on the same subject for this reason: I’m not sure
that the average inhabitant of the European Union member states – and after
all there are some 350 or 400 million of them – I’m not sure that the average
inhabitant is seriously taken up with the question of democratic participation
in the working of the European Union. And I’m not sure either that one
should be analyzing citizenship in the same terms as citizenship of a state.
It’s one thing to be a citizen of a state, it’s another thing to be a citizen of the
European Union. And to some extent, inevitably in that scale the European
Union is going to be remote unless one goes in the direction of direct
election. Now you have similar size of population in the United States and

16

Treaty on European Union, Art. 8. See also European Community Treaty Art. 17 which provides, “1.
Citizenship of the Union is hereby established. Every person holding the nationality of a Member State
shall be a citizen of the Union. Citizenship of the Union shall complement and not replace national
citizenship. 2. Citizens of the Union shall enjoy the rights conferred by this Treaty and shall be subject to
the duties imposed thereby.” See http://europa.eu.int/eurlex/en/treaties/dat/C_2002325EN.003301.html#anArt17.
17
Stephen Weatherill, CASES & MATERIALS ON EU LAW 7TH EDITION, Oxford University Press (2006), p.
488.
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obviously the individual citizen then does become involved in the process of
election of the president. Are we going in that direction in the European
Union? I rather doubt, I rather doubt it.
Therefore, to some extent the European Union is going to remain relatively
remote from the average citizen except in economic and social terms. It is
going to have considerable impact on the individual citizen in terms of
ensuring the availability of goods through free movement of goods, ensuring
fair competition between producers, manufacturers, producers, and sellers
throughout the Union. It will have considerable effect on the citizen in terms
of free movement of wage and salary earners, free movement of the
professions, the capacity to go on holiday without having your passport
checked – Schengen18 – and a number of other ways. I think these are, in
practical terms, much more important to the average inhabitant of the
member states than the rather more politically interesting areas of what is
called democratic legitimacy.
And therefore I attach much more importance from the point of view of the
average person to the economic side of citizenship. After all the treaty does
say every citizen shall have the right to move freely within the territory of the
Union. I attach a great deal of importance to that and rather less – I don’t
think it’s unimportant, obviously not unimportant – that the citizens should
have the right to vote in European Parliament elections. But I’m not sure
that for the average citizen that is quite as important as the economic and
social rights that equally flow from citizenship.
18

By the Agreement signed at Schengen, Luxembourg, on 14 June 1985, Belgium, France, Germany,
Luxembourg, and the Netherlands agreed that they would gradually remove their common border controls
and introduce freedom of movement for all nationals of the signatory member states, other member states
or third countries. Subsequently, the Schengen Convention was signed by the same five states on 19 June
1990, but did not enter into force until 1995. It lays down the arrangements and guarantees for
implementing freedom of movement. The Agreement and the Convention, the rules adopted on that basis
and the related agreements together form the “Schengen acquis.” A protocol to the Treaty of Amsterdam
governs the incorporation of the Schengen acquis into the Treaties. In order to provide a legal basis,
incorporation entailed dividing the Schengen acquis under the first pillar (visas, asylum, immigration, and
other policies related to the free movement of persons) or the third pillar (provisions on police and judicial
cooperation in criminal matters). The legal incorporation of Schengen into the EU was accompanied by
integration of the institutions. The Council took over the Schengen Executive Committee and the Council's
General Secretariat took over the Schengen Secretariat. The protocol annexed to the Treaty of Amsterdam
states that the Schengen acquis and the rules adopted by the institutions on the basis of that acquis must be
adopted in their entirety by all applicant countries. The Schengen area has gradually expanded: Italy signed
up in 1990, Spain and Portugal in 1991, Greece in 1992, Austria in 1995, and Denmark, Finland and
Sweden in 1996. Iceland and Norway are also parties to the Convention. Ireland and the United Kingdom
are not parties to the agreements, but, under the protocol to the Treaty of Amsterdam, they may take part in
some or all of the provisions of this acquis. Moreover, although already a signatory to the Schengen
Convention, Denmark may choose in the context of the European Union whether to apply any new decision
taken on the basis of the Schengen acquis. For more information see
http://www.europa.eu.int/scadplus/leg/en/lvb/l33020.htm.
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Therefore, to bring this to a conclusion, my feeling is that there is a degree of
down playing of the economic aspects of citizenship and a rather excessive
concentration on the political aspects of citizenship and that it actually would
be better to concentrate more – not exclusively, but more – on the economic
aspects and emphasise to people what they gain as citizens from the
integration of the market and the economic and social integration.

DS:

Are there major internal market issues on the horizon?

DE:

Yes, I think there are.
In the field of financial services, the internal market is not complete and
financial services link up with taxation and many member states seem to
believe that taxation is a “no go” area for the European Union. Actually, if
you’ve been in the Court of Justice latterly when I was there, we had about
20 or 30 cases on taxation and far more cases on taxation than, for example,
on agriculture.
I think there are areas of the internal market that will continue to be difficult
where, because of the refusal of the member state to legislate, the Court of
Justice will get cases which have to be decided. Again to some extent it’s a
reproduction of the situation that arose in the 1970s; where the legislature
refuses to legislate, inevitably cases will come up and will have to be decided
by the Court. The Court will be blamed for deciding them. But one of the
features of courts is that they have to decide cases that come before them
whether they want to or not.
I think there are many aspects of the internal market that remain to be
considered and – most importantly I think – there is the relationship between
the freedom of movement ideas of the internal market and the whole question
of the third pillar, justice and home affairs. Free movement is obviously one
side of the coin but prevention of terrorism, prevention of illegal
immigration, child abduction, people trafficking, money laundering, free
movement of capital, and so on, movement of guns and searches at frontiers,
obviously there are areas of third pillar activity which impinge upon the
freedom of movement under the internal market idea and there will be a
constant tension between the two.
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Just as a follow up question on the internal market – this issue of taxation has
gotten a fair bit of play. In 2003 a Financial Times comment was headlined
“Company tax law must not be made in court.”19
What about the issue of taxes and the role of the Court of Justice?

DE:

Well, it’s interesting. That particular Financial Times’ article was written by
the commissioner responsible for the internal market, [Frits] Bolkestein.20
He had been arguing for a considerable time as against the member states,
that they really had to face up to the impact of differential systems of
taxation on the effective working of the internal market.
Now it’s important in this context to distinguish between the basis of
taxation and the rate of taxation.
The particular article that’s referred to was written as a consequence of a
judgment21 in which I happened to be the rapporteur. The issue was the
taxation of the profits of parent and subsidiary companies. And, if I
remember correctly, it was the Netherlands which treated the situation
differently depending on where the parent and subsidiary companies were
located. If they were entirely located in the Netherlands, they were taxed in
one way. If they were located in different member states, they were taxed in
a different way.
What the Court held was that this difference in treatment was contrary to the
idea of free movement of companies, if you like. The possibility of
companies setting up subsidiaries in other member states. I think that was
the issue if I remember correctly.
As I’ve said, courts have to decide the cases that come before them and the
issue was raised in the Dutch courts, should there be a differential system of
taxation depending on where the parent and subsidiary are established? If
they are established in a single member state, they are taxed in one way. If
they’re established in different member states they are taxed in a different
way. That’s an internal market issue, and you can’t avoid it by saying
taxation is a “no go” area for the European Union. All it does is transfer the
question to another area.
The point of the article in the Financial Times was not actually that the Court
should not have decided the case, but rather that the member states should
legislate to deal with issues of differential taxation rather than leave these

19

Frits Bolkestein, “Company tax law must not be made in court,” FINANCIAL TIMES, 21 October 2003, 23.
In part Bolkestein wrote, “The European Court of Justice is increasingly taking over the role of lawmaker
on crucial tax issues in Europe, not least in the area of company taxation.”
20
Frits Bolkestein, from the Netherlands, served as Internal Market Commissioner from 1999-2004.
21
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kind of issues to be dealt with on an ad hoc, one-by-one, basis by the courts.
That was the argument of Bolkestein. He was trying to get the member
states to recognize that they needed to face up to the problem of differential
taxation, not differential rates, but differential bases of taxation

DS:

And finally, social issues. Will the Court of Justice become more involved
in social cases?

DE:

Well, it already is very substantially involved in social cases. When I first
went to the Court, there were a very large number of cases about gender
equality in employment.
If you mean by social issues – the problem created by what is called in some
countries social dumping that low-wage economies can afford to send
workers to work in high-wage economies at low wages therefore on the one
hand depriving the workers of that state of the work that they are entitled to
have as they see it at high wages or, alternatively, driving down wages in
these high-wage economies – well, that is partly a social issue but it’s also an
issue about competition. If you believe in competition, then part of the
aspect of competition is that somebody who can do a job more cheaply
should be allowed to do it and if you are not prepared to do the job more
cheaply yourself, then you shouldn’t complain if somebody comes in and
does it for less if they are prepared to do it for less.
Now that’s a somewhat simplistic view of the world because as we know the
question of the level of wages also depends on the cost of living. The lowwage worker who comes into a high-wage economy will be sending the
wages back not only to the family in a low-wage economy but to an economy
in which the cost of living is less. That’s one aspect of it.
Another aspect of it is that in the high-wage economies – typically the
developed economies of western Europe – employers are required to assume
very considerable obligations in relation to holiday pay, maternity leave,
paternity leave, in the building industry bad weather payments, social
security payments, medicare payments, and so on. It’s all very well to say,
“Oh well, you should compete with people who are prepared to do the job for
less,” but the short answer is you can’t cut your rates to the same extent as
these places because you have statutory commitments, legal commitments
which make it more expensive to employ people than in the low-wage
economies.
That again illustrates that if you are going to have a truly functioning internal
market you have to have rules to decide whether if workers come from State
A to work in State B they have to be paid the same minimum wage as
workers in State B, whether the employer has to pay the same holiday pay,
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maternity leave, and so on. You can’t get away from the need to do some
degree of harmonisation if you are going to have what is called a level
playing field for competition. What is unsatisfactory is if the member states
leave those kind of decisions to be left – to be decided by – the Court rather
than decided by themselves as legislators.
Of course, the difficulty is actually in deciding what they are going to do
because those who have highly protective social systems will argue for the
maintenance of those systems and insist that all the other member states
come up to the same level of protection, and the states that have a low level
of protection will say, “No, no, no, there’s no need to drive us out of the
economy by placing on us burdens that we can’t fulfill,” and this applies
particularly to the countries of eastern Europe.
Many of the countries of eastern Europe simply do not have enough money
in the economy to offer the same social advantages as the developed
economies of the west. They’re coming towards it, but this is a problem and
I think that this only goes to illustrate what I’ve tried to say that the creation
of a true internal market in Europe is much, much more complicated than
people suppose and it’s not just about a free trade area. Many, many things
like social security, like holiday pay, like taxation of parent and subsidiary
affect the working of an internal market.

DS:

Judge, I’d like to ask you about enlargement and its relationship to the
Constitution. In assessing the future and considering enlargement you have
written, “Under public international law, all states are equal. Malta with
400,000 inhabitants is as much a state as Germany with 90 million. Some
states cannot be more equal than others and the power of veto (if that be the
badge of sovereignty) must be the same for all. Yet the larger member states
claim – with some reason – that power should be modulated in proportion to
population. The logical consequence must be a system of qualified majority
voting. If so, the legal consequences must be a departure from the traditional
canons of public international law and a movement towards those of
constitutional law. Whatever we call it, we are necessarily discussing a
constitution.”22
Bearing this in mind, is the future of the European Union a constitutional
debate?

DE:

22

Yes it is, in this sense. You have to decide to what extent rights and
obligations are going to be determined by the relatively abstract canons of
public international law or by the much more developed canons of
constitutional law. That is the underlying debate in all this.

David Edward, “Luxembourg in Retrospect: A New Europe in Prospect,” EUROPEAN BUSINESS
JOURNAL, vol. 16 (2004), p. 120.
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How far are you going towards a situation in which the member states are no
longer, as it were, the masters of the treaties and you’re going towards a
situation in which the member states as actors in the scene are fully under, as
much under constitutional restraints as the institutions they’ve created.
I think that is the debate, that’s the underlying debate. It goes to the question
of whether member states should be entitled to treat their own citizens less
favourably than they’re required to treat the citizens of other countries. It
comes to the question of how far the member states are themselves
constitutionally bound by the system they’ve created.

DS:

I’d briefly like to ask you about the need for Americans and Europeans to
better understand the other’s system. In an article in 1979 published in the
American Bar Association Journal, you wrote, “The parallels and the
differences between the European Community and America are…worth
studying, not for academic interest but because they may suggest new
solutions to problems that refuse to recognize old frontiers.”23
Do you still think that’s the case today?

DE:

I think it’s all the more appropriate. I mean, that’s 26 years ago. It was
when I visited the United States and spoke in Washington – or perhaps it was
in New York – and that article was based on what I said at that time.
I think that the world and, if you like, globalization means that the world can
no longer continue with what you might call the fiction of public
international law – that all states are equal and are totally sovereign. States
are interdependent and moreover some states are more powerful than others.
Some are bigger than others, some have more population than others, some
have more economic clout than others, some have more military clout and
you’ve got to find ways of working together which don’t simply depend
upon each state having an equal vote, which is the theory of public
international law.
Now, as I’ve said, you have situations in South America, Central America,
Southeast Asia, to name only three areas where states – in particular
relatively small states – are faced with the problem of economic integration,
political integration, where they can no longer pretend that they are totally
sovereign and can live apart from each other.
The question is how they integrate and the models previously available were
all federalist models, if you like. Models which depended upon the creation
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of a new entity with all the characteristics of a state. And that clearly they
don’t want. So the interest of the European Union, compared with the
United States, is that the United States represents one model, the federal
model, where you have a federal state with constituent states within it or a
different kind of model which is the European Community model where you
have a degree of economic, social, and political integration which is less than
the creation of a new superstate. That is for me of interest to countries in
other parts of the world who are looking for a solution to their problems.

DS:

Judge Edward, you are still actively involved with the law. Can you tell us
about your role as an Associate Judge in the Inner House of the Scottish
Court of Session?24

DE:

The Court of Session is the supreme civil court of Scotland and very
different from, and very separate from, the appeal court in England. The
Inner House is the appeal court and I sit from time to time as an additional
judge in that appeal court. Retired judges frequently do sit as additional
judges in the appeal court when there aren’t enough permanent judges to deal
with all the work.
So what I’m doing there is simply sitting as an additional judge in the appeal
court sometimes writing the opinion of the court – on one occasion writing a
dissenting opinion – in all sorts of cases. All the cases that come before a
national appeal court – problems of commercial leases, taxi licensing,
immigration. All sorts of cases which are very different from the kind of
cases I was doing in Luxembourg.

DS:

You also have joined Blackstone Chambers25 and are building a practice as a
mediator. What led you in that direction?

DE:

The tradition in Britain is that retired judges don’t go back to the profession
of advocate. They normally either sit as additional judges in the appeal
courts, which is one possibility and I do, or they get involved in arbitration
or, now, mediation.
Mediation is very different from arbitration because arbitration has now, I
think, become very formalistic and another characteristic of it is it, at least
commercial arbitration, has involved a vast amount of paperwork. Unless
you have the support of chambers or an infrastructure, it’s very difficult to
get through the paperwork or even manage the paperwork. The attraction of

24
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mediation is that it is, as they say, paper light and the process is relatively
short – one or two days per case.
Also, I was interested in mediation simply because it’s a new aspect of legal
work. I think we overlooked the importance of mediating disputes in the old
days when I was a practitioner. Now that I’ve seen mediation at work, I can
see the advantages of bringing people together and getting them to confront
their problems together rather than fight it out separately before a court.
I don’t suggest that mediation is the answer to all problems. Some problems
require to be litigated. But I think it’s a good thing that people should
consider the possibility of mediation, and I’m interested in seeing how it
works and how it can be developed.

DS:

You are involved in many other key roles as well. Can you mention a few of
them – for example the Carnegie Trust for the Universities of Scotland26 –
and tell us about your roles?

DE:

At the moment, I’m Chairman of the Carnegie Trust for the Universities of
Scotland. That was a trust set up by Andrew Carnegie27 at the beginning of
the last century with an endowment of $10,000,000 which was an enormous
sum at that time.
The aim of it was to enable the Scottish universities – there were four of
them at the time – to develop in particular from Carnegie’s point of view –
develop greater aptitudes in the fields of science because laboratories and so
on were expensive, but also have better libraries, better student
accommodation, and so on.
The other side of it as far as he was concerned was to enlarge access to the
universities for the people that he described as the qualified and deserving
because the fees charged by the universities, although not large, were a
disincentive for many people who simply couldn’t afford to go to
universities. Carnegie’s benefaction, in fact, enormously enlarged access to
the Scottish universities for many, many people, many thousands of people
in the first part of the last century and also enabled the universities to develop
by the construction of libraries, laboratories, student halls of residence, and
so on.
With the assumption by the state of more responsibility for university
funding and the abolition of tuition fees or the assumption of responsibility,
again, by the state for tuition fees, the Carnegie Trust became less important
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vis-à-vis the working of the universities to some extent. Also the value of
the endowment fell because the restrictions on investment of charitable funds
meant that the trustees of the fund in the early part, again, of the last century,
were not able to invest in such a way as to keep pace with inflation. So the
fund is less – proportionately less – than it might have been if there had been
total freedom of investment.
Nevertheless, we have £2 million a year to distribute and £2 million a year
goes a long way in helping researchers to go and look at a manuscript which
they would not otherwise be able to look at, student travel expeditions to
look at other parts of the world, scholarships for outstanding doctoral
students, visiting professorships from other countries. There are many, many
schemes which the Carnegie Trust runs using relatively small amounts of
money. Small grants of that kind produce a disproportionate degree of value
added – not disproportionate but not proportionate to the size of the grant.
So that’s one aspect and I’m closely involved in the work of that trust.
Within the last year we’ve also been responsible for organizing a ceremony
in Edinburgh for the presentation of Carnegie Medals of Philanthropy to
really outstanding philanthropists. The previous two ceremonies took place
in New York and Washington. This was the first time that the ceremony had
taken place in Scotland. And we welcomed the other endowments in what
you might call the Carnegie family. So there is now building up a degree of
mutual interest and understanding and cooperation between the endowments,
particularly in the United States and in Scotland. So that’s one aspect.
I’m also chairman of the Scottish Council of Independent Schools,28 and
that’s not only the large fee-paying schools – boarding schools – but also
many different kind of independent schools including quite small schools for
children with behavioral disorders or learning difficulties, which are
independent. What is becoming clear, I think, is that the state sector of
education can’t cope with everything. At the one end it can’t have enough
schools to cope with educationally difficult children for one reason or
another. Correspondingly there’s great difficulty for the state system in
maintaining the teaching of subjects on the one hand which cost a lot of
money such as physics, chemistry, and biology and on the other hand
subjects which are relative minority interests such as language teaching. So
there is a movement towards a greater symbiosis between the state sector and
the independent sector and this is a particularly interesting time to be
involved with the work of the independent sector.
As well as that I’m, as I mentioned, sitting part time in the Court of Session.
I’m also closely involved with the work of the Europa Institute in the
University of Edinburgh,29 with which I was associated as director in the
28
29
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former times and through that with the work of both the law faculty and to
some extent the politics and international relations department.
I’m involved in committees in other universities. So altogether I have a large
portfolio of different interests including in some universities overseas as you
know.

DS:

Returning to the subject of the European Union, Judge, you have written,
“For myself, I believe that our endless discussion of How has caused us to
lose sight of Why.”30
What did you mean by that?

DE:

It was something I said at the time when there was this intensive discussion
about the proposed Constitution and how the European Union should be
organized.
Part of the problem about this is that from the point of view of the public, all
they hear about is disputes about institutions and structures. They’re not told
about why the institutions and structures should exist in the first place.
Obviously at the very beginning one of the primary concerns was to avoid
any further wars on the continent of Europe – which effectively destroyed the
continent of Europe in the first and more particularly the second war and
impoverished Europe – which was very prosperous at the beginning of the
20th century and required Marshall31 aid to put it back on its feet in the
middle of the 20th century.
Now one can say that the risk of war between France and Germany has now
receded to such an extent that it is absurd to talk about it. And if you say the
European Union exists to prevent war between the nations of Europe, that’s a
rather far-fetched statement now although one shouldn’t forget about Bosnia
and the former Yugoslavia. There are flash points in Europe and the Balkans
and there are flash points on the edges of Europe as we know all too well.
For me nowadays it is more important to realize if you have an economically
stable area it becomes a politically stable area. And to have a zone of
political stability in Europe is of value to not only the peoples of Europe but
also the general condition of the world. Instability in Europe created wars
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and created devastation not only for Europe but for others parts of the world
as well.
When there was the Iron Curtain the European Union – the European
Community – assured a degree of political stability to the west of the Iron
Curtain. Joining the European Union was important for Greece, Spain, and
Portugal because one of the conditions of joining was that they had to
become democracies and all three of them had been dictatorships. And one
of the conditions of joining the European Community at that time was that
they had to commit themselves to a democratic form of government. And I
think it can be said that certainly in the case of Greece – possibly also in the
case of Spain and Portugal – the process of joining the European Union and
being in the European Union has avoided any possibilities of those countries
going back to a condition of dictatorship.
And the same is true of Eastern Europe. If there had been no European
Union and the Soviet empire had collapsed, it’s not at all clear what would
have happened in Eastern Europe if there had not been the pressure to create
democratic societies in order to join the European Union. And that is the
argument equally vis-à-vis Turkey, that the reason why Turkey is making
such an effort to become a fully democratic state and to be fully respectful of
human rights is precisely because unless it does so it has no chance of ever
joining the European Union. So the European Union creates a zone of
political stability and also the incentive of joining requires the candidates to
comply with certain minimum standards of democracy and human rights.
And I think therefore that that is the “why” of this operation, of the ultimate
why. Of course it’s also related to the prosperity of the member states and
the well-being of their citizens. But the big ultimate why is this concept of
the continent of Europe as being instead of a cauldron of dispute and warfare,
being a zone of stability.
.

DS:

On 7 January 2004, you said your final goodbye to Luxembourg and bid
farewell to your years of service on the Court of First Instance and the
European Court of Justice. At that ceremony, you put your career in
Luxembourg into greater perspective and offered an insightful look at your
life and your career in European law.
I’m wondering whether you would be willing to read to us part of what you
had to say at that event?

DE:

32

Yes. I began by pointing out that I would miss the companionship of the
members of the courts and their families. And I went on to say,32

Allocution de M. de juge Edward lors de l’audience solennelle du 7 janvier 2004 à l’occasion de son
départ.
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“The success of this institution depends – of course – on hard
work and eager debate about the law. But it depends – even
more – on the fact that the relationship between us, which begins
as a purely professional one, quickly grows into a relationship of
mutual respect and friendship. That is the glue that holds us
together and ensures that, after vigorous argument and even
strong disagreement, we can still laugh together as friends.
If someone had said to me, when I was called to the Scottish Bar
41 years ago, that I would end my career as a judge of a
European court with colleagues from 15 countries from Ireland
to Greece, and from Finland to Portugal, I would have said, ‘You
must be mad.’
Like most of our citizens, then and now, my horizons were
limited to my own work and my own country. It was not until 10
years later that I first became involved in European affairs.
What caught my imagination then, and remains my guiding star
today, is the idea of a Europe were individuals are free to choose
their own destiny – to go where they want, to live where they
like, to trade and to work where they can.
The freedoms guaranteed by the Treaties are not just secondary
‘economic’ rights to be relegated to an Annexe of a new
Constitution. They are rights in every sense as fundamental and
important for the average citizen as those enshrined in the
European Convention.
Robert Schuman warned us right at the beginning:
‘Europe will not be conjured up at a stroke, or by
some master plan. It will be attained through
concrete achievements that lead in practice to a
community of interest.’
In spite of all the current pessimism and hostile rhetoric, the
achievements of the past half century are immense and the
community of interest is real. We should talk less about what is
wrong and remember that, for someone of my age, born nearly
70 years ago, what is surprising is not how badly the system
works but the fact that it works at all.
So let us celebrate what has been achieved and remember that it
is here, in this Court, that the theories of equal treatment, non-
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discrimination and freedom of movement have become a
practical reality for our fellow citizens.
And it is here, above all, that those in authority have had to learn
what has sometimes been a hard lesson for them: that the
fundamental freedoms are to be restricted only for reasons of
overriding public interest and in ways that are objectively
justified, necessary and proportionate.
That is a real concrete achievement for the future of our
continent and I am proud and privileged to have been allowed to
play a small part in it.”

DS:

And finally on a more personal note, The Lord Clarke33 has written, “David
has, as all really great jurists, in my experience, have, an acute sense of
history and its importance. Such jurists bring illumination to present day
problems in the law by undertaking intensely the historical process in which
they are set. They also have a respect for and understanding of historical
development which means that they avoid the too ready, superficial and slick
solution to a particular new problem.”34
Could you elaborate on the importance of history in your judicial
philosophy?

DE:

I think it involves two things. First of all, I think any understanding of the
law we apply involves understanding how that came to be the law. If you
understand nothing of history, you don’t understand why the law came to be
as it is. You have to understand the social conditions in which rules were
made in the European context – you have to understand the historical,
political, social context in which they were made. And if you don’t
understand that, you’re liable to see the rules as two-dimensional rules to be
applied in some automatic fashion rather than as rules to be applied with an
understanding of what they are there for. That’s the first element.
The other element, I think, is that a lawyer who has no sense of history really
has very little idea of what the legal process is and how the legal process
ought to develop. Because it hasn’t come from nowhere. What happens
tomorrow will, to a great extent, depend on the decisions that are taken
today. If you have no idea where you’ve come from – as Matthew Clarke
said – there is a serious danger that you’ll adopt a slick, easy solution to a
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problem as you see it without having any understanding of how that
particular solution will fit into the general context of the law and the legal
system.
So for me, an interest in history is absolutely fundamental to an
understanding of the law. And certainly in practice and as a judge I’ve very,
very frequently felt it necessary to go back and look at the historical context
in which a particular aspect of the law developed. I find it extremely useful
as an advocate. In some of the cases I discussed in the earlier sessions, I
would not have been able to advance the argument I did advance if I hadn’t
actually been able to go back and try and understand the law that we were
discussing in the context in which it had been developed.

DS:

Judge, finally in looking back on your life which parts do you recall with the
most satisfaction?

DE:

I don’t know that I look back on any particular time in my life with more
satisfaction than any others. I’ve had the great good fortune to have a very
varied life which many lawyers do not.
I’ve been an advocate. I’ve administered the affairs of a professional body,
both from a secretarial point of view and a financial point of view. I’ve led
an international body, the Committee of the Bars and Law Societies of the
Community as president. I’ve been involved in international cases, big
international cases. I’ve taught in the university. I’ve written. I’ve had
close relationships with people of all generations – in the early days with the
fathers of the bar and the fathers of the European institutions and then in later
days with people who were my pupils at the bar, at university, and the
référendaires and assistants I had in the Court of Justice.
And now I’ve got lots of other things to do and so I don’t look back on any
particular period as being the best period or one that’s given me most
satisfaction because really I’ve enjoyed all parts of it. Some parts of it
involved a lot of hard work, but I’ve enjoyed all parts of it and derived
satisfaction from all parts of it. I’ve been extremely lucky in that respect.

DS:

Judge Edward, thank you again.
Interviewing you for this series of conversations has been an enormously
enjoyable experience for me, and I think that your observations and insights
are bound to educate, and indeed influence, this generation and many future
generations as well.

DE:

Well I don’t know whether that will be true, but it’s been an enjoyable
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experience for me as well.
DS:

Thank you very much.

DE:

Not at all.
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