THE PARTICIPATION OF THE ADMINISTRATION IN
THE LAW-MAKING PROCESS OF THE OLD AND NEW
EUROPEAN UNION

 David Edward

Ithink the most useful contribution [ can make to the first C ongress
of SIPE will be 1o suggest some questions for on- going dLdeC
amongst European public luwyers. | will speak first about the genery)
topic assigned to me: the participation of the administration in the luw-
making process. Then T will speak about a specific aspect of “udminis-
traive law-making’ in the field of technical regulation.

The topic ussigned to me immediately raises the question. “What
de we mean by ‘the administration” in this context?” In a broad sense.
‘the administration” is the whole of the executive branch of qovern-
ment (as opposed to the legislative or the judicial branch), It therefore
includes elected and politically accountable ministers. In a narrow
sense. ‘the udministration” is the bureaucracy - the body of civil ser-

vants i Beamter/ fonctionnaires) and other executive agencies. whose
function is to execute the work of the executive branch of government.

Many people in my country. and (I believe) in others. think that
European laws are made by a hydra-headed bureaucracy in Brussels —
by an unelected and unaccountable administration in the nairow sense.
We know that that is not true. But it is not wholly untrue either.

The most powerful law-making body in the European Union is the
Council of Ministers. composed of ministers representing the govern-
menty of the Member States — i.e. the executive branch, Most of its work
is carried out by the civil servants of the Council Secretariat together with
COREPER which is composed of. and supported by. national civil ser-
VNS,
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The Commission consists. strictly speaking, of the College or Com-
missioners. 1t has the right — in general. the exclusive right — o initate
legislation. By withdrawing its proposal. it can prevent lexisiaton being
enacted or even amended. It may be empovered by the primany legisiutor
tthe Parliament and Council. or the Council alone s o enact secondary feg-
wlation. In practice. most of the Commission”s Jegislative work is Ccuimied
out by its civil servants and. when exercising its defezated s -muhang
powers. it does so within the conteat of “comitofogy” - COMIPReN struc-
wre of commitices vomposed atmost exclsnely of nudonad civil ser-
vants.

The reality therefore is that a ereat part of the law-making of the
European Union is carried out. in one way or another. by “the adnini-
stration”. This arrangement does not correspond w e comventional
theory of the Separation of Powers. There is still separation hets ven
the judiciary. on the one hand. and the other branches or organs uf
government. an the ather. but it 1s impossible o find w clewr line of
demarcation between the legislative and cxecutive.

There are those who argue that this is unsatistactony and Uk the
Furopean Parliament should hecome the sole legislator. White thiit
may be arguable in politicat or academiv debate. the Tesson ol repedtad
Treaty negotiations. and of the Convention on the Consritwuon. is that
this will not happen ~ at least in the lifetime of most of us.

Moreover. the realist will recosnise that. in the Member Stutes
themselves. the separation of powers i the law-making process is ne
longer as clear as theory would wish. Most modemn Jegislation s
highty rechnicul. Tts content is defined by civil servanis angd 1w
drafted by civil servants. Where 1t is necessary 1 amend 1L the process
of amendment. even if it is initinted by Parlumentarians. is fargely
controled by civil servants. And. of course. it is civil servamts swho are
responsible for executing and enforcing tegisiation. The Taw-muking
role of the individual Parliamentarian is. in practice. exmemely limited
in most. if not all. Member States.

1 would theretore argue that public aw vers should o longer seeh
analyse the law-making process of the EL in terms of the clissical sepura-
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tion of powers. The analysis should rather be in terms of “instirutional bal-
ance” {the expression used by the Court of Justice in the Chernobyi case’)
— that is 10 say. in terms of the balance between the powers of the institu-
trons. rather than in terms of sepuration between them.

I would also urgue that the "constitution” of the ELU. although 1t
does not correspond to classical theory. is better adapted to the realities
of modern life than a conventional constitution would be. The tripartite
relationship between the Commission. the Council and the Parfiament
imvolves a system of checks and balances that tkes account of the na-
ture of the EU which is. afier ull. a politicat system unlike any other
and 1s intended 1o be so.

Towards the end of his life. Madison wrote:

“The more the politcat system of the United States is fairly
examined. the more necessary it will be found to aubandon the
abstract and technical modes of expounding its character. and to
view it as laid down in the charter which constitutes it as a Sys-
tem hitherto without a model: as neither a simple or 1 consoli-
dated government. nor 1 government altogether confederate; and
therefore not o be explained so as to make it either, but to he
explained und designated according to the actual division and
dristnbution of politicul power on the face of the instrument™.

The EU is a “system without a model™ and there is no good reason’
why its constitution should be required 10 correspond. in theory or in
practice. to the Constitution of the United States or to thar of any of its
constituent Member States,

Professor Henry Schermers hus remarked ~ in my opinion. cor-
rectly — that the principal task of Parliaments has shifted from legisia-
tion 10 supervision,

“Legislation is so complicated that for every subject matter
experts are needed. ... Legistation is made by the experts of the
administration. but it is supervised by the elected parliament. ...

t. Case 7888 Paurlivmenr v Couneil 11990] ECR 2041, point 21,
= Newes ont Nullificaeion, 1835-36.
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Courts also have become supervisory organs. ... To a large ex-
tent their principal tasks run paratlel: they both supervise the
functioning of the other institutions. the one from e, the
other from a political point of view. ... Both for purhuments and
courts the task of controlling the government has become of the
greatest importance and it has become increasingly difficule. The
two institutions huve become allies™.

On that view. the real question is not whether the European Parliu-
ment should become the Jegislator but whether it hus sutficient powers
to excreise effective political controt of the acts. including the legisla-
tive acts. of the administration.

Turning to the new’ European Union. 1 would draw attention 10
four characteristics of the Treaty on the Conststunion.

The first is that the “Constitution” is. and remains. o treaky. [tmay
have some elements of constitutionalism but. ultimately. the Member
States remain supreme. 1 do not say that that 1s necessurily u bad thing:
[ simply ask that it be recognised as a reaiity.

The second is that the Treaty introduces u further actor (or group of
actors) into the system - the national Parliaments and. tor some pur-
poses. the Chambers of national Parliaments. The Protocol on Subsidi-
arity mtukes provision for the Chambers of national Parliuments o voke
separately and therefore. potentially. in different ways. This would
make it possible. in some Member Stutes. to reflect the differing inter-
est of the federal government and of the regions. 5o the system of
checks and balances is strengthened. provided it does not become <0
complicated as 10 be unworkable.

Third. the Treaty would introduce greater transparciey in the legis-
fative process in the Council. Article -23(5) provides that:

“The Council shall meet in public when it deliberies and
votes on a draft legislative act.”

3. H. SCHERMERS. The European Parliament and the European Cowrt of Jus-
tice i BAND / MCBRIDE (eds. 1. Diwir sans Froaricres. 1991, pp. 24348,



229

It is. of course. possible that the minjsters would meet in secret be-
fore the formal meering of the Council und resolve their differences
beforehund. so that the public meetings becorne a pure formality. But
the new provision would ensure that both the media and the national
parliaments would be able. as they cannot do now. to discover how
ministers voted and their declared reasons for doing so.

Fourth, the Treuty makes provision for delegation to the Commission of
“power to adopt delegated European regulations to supplement or amend cer-
win aon-essensdal elements of the law or framework law™ (Article 1-35¢1)). It
remains to be seen what would be regarded as “non-essentia”. but this is clear
recognition that the Commiission is a legisltor. Even more significantly. the
Treaty requires "mechanisms for control by the Mewber States of the Commis-
ston’s exercise of implementing powers™ { Article 1-36(3)). This demonstrates. if
demonsiration were needed. that the Member States remain supreme and that
this is essentially a trety and niot 4 constitution.

The second part of my contribution concerns judicial control of acts of the
administration in the field of technical regulation. This has siven rise to con-
sideruble academic debute in the context of the recent judgments of the Court
of Justice in Case SOAMOP UPA*. and Case 263/02P Jégo Quére”.

The EU system provides for extensive judicial control of legislative
acts gt the instance of the institutions and of the Member States. particu-
larty as regards the power to legislate (the legal basis of the act) and the
procedure adopted {especially as regards institutional balance). In this
context, the Court of Justice has distinguished between these legal aspects
of [aw-making. on the one hand, and the aspects of law-making that in-
volve a ‘margin of appreciation” or legistative choice. on the other.

As regards actions brought by persons other than institutions and
Member States. the Court has not been legalistic in insisting upon the
distinction between “decisions’ and other acts. But the Cowrt has been
restActive as regards the question whether the act concerns the appli-
cant “directly and individually”. The Court has been criticised for
maintaining this restrictive approach in /P4 and Jégo Quéré. How-

4. [2002] ECR 1-6677,
3. Judgment of 17 Apnil 2004,
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ever. | believe that the facts of those two cases show that the probicm
is not as simple us some COMMENTULOTs sUggest.

In both cases. the acts challenged were technical. regulatory acts. in
{JPA. the act concerned the regime for olive oil: in Jégo Quéré it con-
cerned fishing net sizes in an area of \he Eastern Atlantic. In both cases
the applicants were “direcdy” affected by the act in guestion. The question
was whether they should be regarded 1s being affected “individually”.

Both acts involved legislative choice. The olive oii regime had. in cer-
tain respects. hecome a notorious scandal. ACtion was necessary to reduce
expenditure and an inevitable resuft of reducing expenditure was that
some olive-oil producers would suffer. Similardy. any measure (o preserve
fish-stocks by limiting fishing net sizes would necessarily have adverse
effects for some fishermen. In neither case was it possible to reach a solu-
tion without hurting someone. Consequently. whatever choice hud heen
made. someone could claim to be directly und adversely affected.

The question is. “Should an individual or compuny be entitted (o
challenge such an act before the Court of Justice wr the sragc when the
act comes into effect rather than at the stage when it is applied?” Tt
not sufficient to answer this question by drawing a distinction hetween
Jegislative” and ‘regulatory” acts and 10 say that because un et s
‘regulatory”. it must be open to challenge. As the two cases lustrate.
some “regulutory” acts are such that there will always be someone who
can claim to challenge them and therefore involve “legislative” choice.

The problem is particularly acute when it conies © setting echnical
standards that affect the interests of large multinational carporations. A
corporation with a turnover many times greater than the Gross Domestic
Product of some Member States is in exactly the same position. as regurds
the right of direct action before the Court of Justice. us the smallest indi-
vidual fisherman or olive-grower. If access to the Court is extended in
favour of the fisherman or olive-grower. then it is extended fn favour ot
large corporations. They. more than the small individuals. would be likels
to challenge “regulatory” acts that affected their interests.

The problem of direct access to the Court of 3 ustice is not just a le-
aul question. 1t has significant political and economic impheations for
the future of the Linion.
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SchlieBlich sind Aspekte angesprochen worden, die mir als Wahl-
:schweden aus der Seele sprechen. Napoleon ist bis an die Ostsee, aber
~micht weiter gekommen. Da war am Ostseestrand Schiuf, so ungeféhr
-bei Hamburg, und iiber die ddnische Grenze kam man nicht hinaus.
“Das ist ein wichtiger historischer Fakt fiir die Rechtsentwicklung fiir
;-alles Mogliche. Schweden und Norwegen hingen mit Europa iiber eine
: Briicke, aber nicht mit Land zusammen. Die Landverbindung ist nach
.- Asien. Das mag sich hier ein biBchen scherzhaft ausgedriickt anhoren,

hat aber doch einen tieferen Sinn. Wir néhern uns der Peripherie. Diese
Peripherie haben wir auch in den Staaten des ehemaligen Ostblocks,
das ist mir aus der Arbeit in der Venedigkommission geldufig. Wir
miissen da mit ganz anderen Ausgangspunkten rechnen, als wir sie im
deutschen Recht, im deutschen Raum, im deutschen Sprachraum, wenn
ich Osterreich und die Schweiz einbeziehen darf, und in Frankreich vor
uns sehen. Ich glanbe, wir nidhern uns da einer sehr komplexen Situati-
on, die ihren gebiithrenden Tribut erhalten mug.

Damit will ich schlieflen. Eine kleine Sache will ich bei dieser Ge-
legenheit aber doch noch sagen. Ich war friiher einmal professioneller
Dolmetscher. Ich habe zugehort, was die Dolmetscher hier iibersetzen
muBten. Dafiir danke ich den Dolmetschern sehr herzlich. Das war
wohl so eine der richtig schweren Tagungen, eine richtig schwere Auf-
gabe, so technische Dinge so fliissig zu iibersetzen. Das ist gut gelun-
gen: herzlichen Dank.

David Edward: Can I begin with the question why the EU is so in-
tricate or complicated? 1 think the answer in part is political frivolity
that you create. It is decided that every member state must have an or-
gan and so you invent organs to distribute among the member states.
There is a tendency to forget the prescription of an English philosopher
William of Ockham in the 12™ century who said: ,.Entia non sunt mul-
tiplicanda sine necessitate® — entities are not to be multiplied without
necessity — and I think that might be a useful prescription for some op-
erators in Brussels. But I also think the reason why the EU is compli-
cated is because modern life is complicated. The difficulty is that theo-
retical analysis has not caught up with reality of modern life. For me
the secret of the success of the European community as such is pre-
cisely it did address the realities of the economic life what Mr. Koenig
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mentioned: cartels, substitutes and also the question of ,service
d’intérét général“. There was an attempt to address this question to
provide some system of political and judicial control over the realities
of modern life and I think that there is an danger with the discussion of
the constitution where to a certain extent economic problems are
pushed away into part ITI and we discussed the theories of democratic
legitimacy and so on. There is a danger of forgetting that for the aver-
age person it is the achievernent of economic stability and economic
freedom of movement that is important.

Mr. Huber mentioned the fact that only 50% of European legisla-
tion is implemented in France. Of course one of the tasks of the court
and one of the tasks of which I think the court has achieved satisfacto-
rily is actually to address that which both, the community legislator
and the member states, failed to address. If I can give an example of
the community legislator: recently, just before 1 left, the court deli-
vered a judgment on the question of the taxation of parent and subsidi-
ary companies. This led to an article in the Financial Times by the
comimissioner which said the courts must not make the law on taxation
of companies. That was a good headline but its message was simple: if
you want to make the law on taxation companies, you, the member
states, must legislate. If you do not legislate, the companies will come
to the court to substitute for the legislator. So I think it is important to
understand that the function of the court of justice has been in an im-
portant sense to address the economic problems which the member
states and the community legislator has failed to address.

The question was raised: Should the citizens have a right of re-
course to the courts and my answer is: there will always be a trade-off
between efficiency and the rule of law. You can not assert either the
one or the other, there is always a degree of balance to be achieved.

Finally, can I come back to the question of codification of adminis-
trative processes? And coming from a country which is not even joined
by land or by bridge, but only by a tunnel, can I beg you not to codify
anything more? Let me give you an example why: the court of justice

started on the question,of the procedural autonomy of the member ..
states with, if I remember rightly, San Giorgio which said that the na- |
tional procedure must not make it impossible to exercise a community -
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- right. Well, that became unsatisfactory and it became necessary to in-
- troduce the idea of impossible or practically inefficiency. I think that
. maybe it is because I come from a country which has a roman law in
: heritage, although nevertheless we are influenced by the common law.
* In this field let us remember that the development of criteria for con-
. trolling the administration has to respond to the problems as they arise
and if we try to codify now, the danger is, we will deprive the courts of
the tools that are necessary to deal with the practical situations that
arise in modern life.

1 go back to the beginning. We have to recognize, that the world we
live in is not the world of Montesquieu. It is the world of the 21% cen-
tury which is extremely complicated and we need to devise a public
law adequate to deal with it.

Thank you.
Vorsitzender/Chair/Président: We thank you, Prot. Edward, and
we also thank Prof. Voge! and Prof. Schwarze. Damit ist unsere Sit-

zung am heutigen Vormittag beendet. Ich wiinsche Thnen eine ange-
nehme Mittagspause.



