EUROPEAN CITIZENSHIP - MYTH, HOPE OR REALITY?
DAVID EDWARD*

European citizenship (citizenship of the European Union) was established by the Treaty of Maastricht 1 in order to "strengthen the protection of
the rights and interests of the nationals of the Member States,,2. It met with
a mixed reaction - for some, it was another attempt by the zealots of
Brussels to destroy our national identities.
In his life and attitudes Costas Kakouris showed that European citizenship is consistent with the most deeply felt national identity. He was passionately Greek - or, as he would have preferred to say, Hellene. He
believed that the values of classical Greece and of Orthodoxy are eternal.
But he was at the same time deeply committed to the ideal of European
integration. He was an inspiration to those who had the privilege of working with him and we will remember him with deep affection: vera civis
Europaeus sed Graecus.
The Treaty of Amsterdam made the concept of European citizenship
more precise than the text agreed at Maastricht. Article 17 of the EC Treaty
now provides:
"Every person holding the nationality of a Member State shall be a citizen of the Union. Citizenship of the Union shall complement and not
replace national citizenship"3.
The idea that it is possible to create a multi-layered citizenship is not
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new. It goes back to classical times, though to Rome rather than Greece.
From a relatively early stage in the history of the Roman Republic, citizenship was extended to the inhabitants of other parts of Italy, so that
Cicero was able to claim in one of his speeches against Verres, the corrupt
governor of Sicily:
"Infringement of the rights of a Roman citizen, in whatever land and
among whatsoever people, affects the common cause of freedom and dignity .... The claim 'I am a citizen of Rome Civis Romanus sum', has brought
help and rescue ... in the furthest reaches of the earth"4.
The English historian, Edward Gibbon, saw the extension of citizenship
as a sign of strength:
"The narrow policy of preserving, without any foreign mixture, the pure
blood of the ancient citizens, had checked the fortune, and hastened the ruin
of Athens and Sparta. The aspiring genius of Rome sacrificed vanity to
ambition, and deemed it more prudent, as well as honourable, to adopt
virtue and merit for her own where soever they were found, among slaves
or strangers, enemies or barbarians"5.
Roman citizenship was eventually extended by the Emperor Caracalla
to all freeborn inhabitants of the Empire, although, as Gibbon again
remarks:
"His unbounded liberality flowed not, however, from the sentiments of
a generous mind; it was the sordid result of avarice ... [T]he reluctant
provincials were compelled to assume the vain title, and the real obligations, of Roman citizens"6.
The "real obligations" were chiefly the obligation to pay taxes to support the army.
Roman citizenship was not an empty privilege, as is shown by the story
of St Paul. When he was accused of being an Egyptian terrorist leader, he
replied "I am a Jew from Tarsus in Cilicia, a citizen of no mean city". Later,
he was taken away to be beaten before being examined. When he had been
tied up, he asked the centurion: "Is it lawful to beat a Roman citizen who
has not been found guilty?" The centurion went to the tribune and said,
4. ClCERO, In Verrem, n. v. 143 and 147: Ubicumque terrarum et gentium vio1atum
ius civium Romanorum sit, statuitis id pertinere ad communem causam libertatis et dignitatis .... illa vox et imp1oratio Civis Romanus sum, quae saepe mu1tis in u1timis terris
opem inter barbaros et sa1utem tulit.
5. EOWARO GIBBON, The History of the Decline and Fall of the Roman Empire, Vol.

I (1778),

Ch. 2.
6. Ibidem.
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"What are you going to do? This man is a Roman citizen." So the tribune
came and asked Paul: "Are you really a Roman citizen?" Paul said: "Yes."
"I had to buy this citizenship for a lot of money", said the tribune. Paul
replied: "But I was born a citizen." And the tribune was afraid because Paul
was a Roman citizen and he had tied him up7.
Thus, Paul had dual citizenship: he was a citizen of Tarsus in modern
Turkey and a citizen of Rome. But his status as.a Roman citizen clearly did
not diminish his pride in his native city. On the contrary, in the words of the
Amsterdam Treaty, it complemented his citizenship of Tarsus, giving him
protection in another province against the exercise of arbitrary power and
unlawful acts. As Cicero had said, and as the tribune realised, an attack on
one citizen was an attack on all and the willingness of Rome to grant citizenship to people of all races living in distant provinces contributed in an
important way to the strength and the survival of the Roman Empire.
Of course, under the Empire, citizens did not enjoy any of the democratic rights of voting and representation which we would now regard as
inherent in the concept of citizenship. But extension of citizenship led to
assimilation of the law applicable to citizens (ius civile) and the law applicable to aliens (ius gentium). "The product was a body of rules fit to be
used by any civilized people, ... grounded in reason and utility, while at the
same time both copious in quantity and refined in quality"8.
The American Articles of Confederation of 15 November 1777 recognised the significance of common citizenship as a factor of integration.
They also recognised the importance of its corollary: equal treatment and
protection under a common system of law. Article IV provided:
"The better to secure and perpetuate mutual friendship and intercourse
among the people of the different states in this union, the free inhabitants
of each of these states, paupers, vagabonds and fugitives from Justice
excepted, shall be entitled to all privileges and immunities of free citizens
in the several states; and the people of each state shall have free ingress and
regress to and from any other state, and shall enjoy therein all the privileges
of trade and commerce, subject to the same duties, impositions and restrictions as the inhabitants thereof respectively".
In Britain, the passage from "subject" to "citizen", characteristic of the
republican movements in America and France, remains incomplete. But the
notion of equal protection under law for all subjects has long been seen as
7. Acts of the Apostles, XXI, 38-39, and XXII, 22-29.
8. BRYCE, Studies in History and Jurisprudence (1901), YoU, page 82.
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a defining characteristic of the British Constitution. In 1850, Greece
delayed paying compensation for damage to property to David (or Don)
Pacifica, a merchant of Portuguese extraction but born in Gibraltar and
therefore a British subject. Lord Palmerston, the British Foreign Secretary,
sent a British fleet and seized Greek ships in Piraeus. He justified his
actions with this argument:
"I therefore fearlessly challenge the verdict which this House ... is to
give ... whether, as the Roman in days of old, held himself free from indignity, when he could say Civis Romanus sum; so also a British subject, in
whatever land he may be, shall feel confident that the watchful eye and the
strong arm of England will protect him against injustice and wrong"9.
On a more idealistic note, the English constitutional lawyer and historian, A.V. Dicey, wrote on the eve of the First World War:
"Events suggest that it may turn out difficult, or even impossible, to
establish throughout the [British] Empire that equal citizenship of all
British subjects which exists in the United Kingdom and which Englishmen
in the middle of the nineteenth century hoped to see established throughout
the length and breadth of the Empire ..."
"The kind of equality among British subjects which Englishmen,
whether wisely or not, hoped to establish throughout the whole Empire is
best seen by considering the sort of equality which exists and has for many
years existed in England. [A] British subject, whatever be the place of his
birth, or the race to which he belongs, or ... the religion which he professes, has, with the rarest possible exceptions, the same right to settle or to
trade in England which is possessed by a natural born Englishman. He has
further the same political rights"lO.
It has been said that one of the primary purposes of any Constitution is
to strengthen the cohesiveness of the country by creating good machinery
for connecting the outlying parts with the centre, and by appealing to every
motive of interest and sentiment that can lead all sections of the inhabitants
to desire to remain united 11. Common citizenship and equal protection
under the law clearly match these criteria.
It was (or should have been) in this spirit that a new chapter on
European citizenship was included in the Treaty of Maastricht. The main
provisions arel2:
9. Speech in the House of Commons, Hansard, 25 June 1850, col. 444.
10. A.V. DICEY, The Law of the Constitution, 8th edition, Introduction, page xxxvii.
I I. BRYCE, op. cit .. pages 229-230.
12. Now Articles 18 to 21 EC.
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- Every citizen of a Member State is a citizen of the Union;
- citizenship implies rights and duties, in particular:
- the right of free movement and of residence within the territory of the
Member States;
- the right to stand for election and to vote in European and municipal,
but not in national, elections;
- the right to diplomatic and consular protection;
- the right of individual petition to the European Parliament and the
European Ombudsman; and
- the right to communicate with the European institutions in one's own
language.
The Treaty of Amsterdam added the right of access to documents of the
political institutions13.
Except perhaps for the last, there is nothing surprising in this catalogue
of rights. For the most part they are the political rights that international and
constitutional lawyers would now recognise as inherent in the concept of
citizenship. But, in referring to the right of free movement and residence,
the Treaty of Maastricht, like the American Articles of Confederation (and
also Dicey), recognised the significance for European integration of the
right of "the people of each state to have free ingress and regress to and
from every other state".
The importance of the political rights and the right of diplomatic and
consular protection conferred by the Treaty of Maastricht should not be
undervalued. But it is fair to say that, for most people most of the time, the
right that will take European citizenship out of the realm of myth or hope,
and into the realm of reality, is the right of free movement and residence.
This is also the right that is most likely, through the practical exercise of it,
to contribute to a genuine sense of community among the peoples of
Europe.
But what did the Member States really intend when they signed the
Treaties of Maastricht and Amsterdam? How, in particular, should Article
18 EC (formerly Article 8A) be interpreted?
The wording originally proposed was simple: "Every citizen of the
Union shall have the right to move and reside freely within the territory of
the Member States". The effect would have been that citizens of the Union
would have the same rights of movement and residence throughout the

13. Article 255 EC.

128

DA VID EDWARD

whole territory of the Union as they have in the territory of the Member
State of which they are citizens. The wording eventually adopted was:
"Every citizen of the Union shall have the right to move and reside
freely within the territory of the Member States, subject to the limitations
and conditions laid down in this Treaty and by the measures adopted to give
it effect".
By adding the words in italics, the Member States used a legislative
technique that had been used before in the Single European Act.
The purpose of the Single Act was to make a reality of the internal market and so put an end to what had been described as "the cost of nonEurope". In the text proposed by the Commission, the internal market was
defined as "an area without frontiers in which goods, persons, services and
capital can move freely", and this was to be achieved by 31 December
1992.
The final text (now Article 14(2) EC) reads "The internal market shall
comprise an area without frontiers in which the free movement of goods,
persons, services and capital is ensured in accordance with the provisions
of this Treaty". The intention in adding the words in italics was to deprive
Article 14(2) of any autonomous operative effectl4. In practical terms, the
right of free movement was limited to that which had already been defined
in the original EEC Treaty of 1957. The new "area without frontiers"
sounded nice but in reality added nothing to what the Treaty had contained
from the beginningl5.
The wording of Article 18 on the rights of citizenship seems to reflect
the same intention. Indeed, when the Court of Justice was called upon to
interpret that Article, several Member States were quite honest about their
intentions. They said that Article 18 "simply reiterates the rights of free
movement and residence already accorded to the various individual categories of persons concerned and welds them together in a single provision
of primary law - like the fragments of a mosaic ... - but leaves untouched
the limitations to which those rights are subject"16. In a subsequent case it

14.See Declaration nO3 annexed to the Single European Act: "Setting the date of
31 December 1992 does not create an automatic legal effect".
15. See, however, the more optimistic Opinion of Advocate General COSMASin
Case C-378/97 Criminal proceedings against Florus Arid Wijsenbeek, [1999] ECR 16207, paragraphs 36 to 42.
16. See the Opinion of Advocate General LA PERGOLAin Case C-85/96 Marfa
Martfnez Sala v Freistaat Bayem, [1998] ECR 1-2691 at paragraph 15.
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was said that Article 18 is no more than a general declaration of no legal
value which recapitulates in a non-binding manner the contents of other
specific provisions of primary and secondary Community law regarding the
free movement of personsl7. In short, citizenship sounds nice, but adds
nothing.
From the point of view of legal interpretation, there is a crucial difference between Article 14(2) and Article 18. Article 14 is expressed in
abstract terms: "The internal market shall comprise an area without frontiers ...". In this respect it is similar to the original provisions of the Treaty
on the rights of free movement: "freedom of movement for workers shall
be secured within the Community" (Article 39(1»; "such freedom of
movement shall entail the abolition of any discrimination based on nationality" (Article 39(2»; "restrictions on freedom of establishment shall be
prohibited" (Article 43); and so on.
By contrast, Article 18 is expressed in terms of individual rights: "Every
citizen of the Union shall have the right to move and reside freely ...". Four
Advocates General have analysed in detail the nature of the right so conferred and have concluded that Article 18(1) must be more than a non-binding general declaration of a bundle of rights defined elsewhere in the Treaty
and in secondary Community legislation. Article 18(1) confers a new,
directly enforceable right, albeit a right which, like many other rights, is
subject to limitations 18.
In its judgments, the Court has not yet gone so far. Although the rights
of citizenship have been invoked in a number of cases, the Court has dealt
directly with the question of citizenship in only two judgments - Martinez
Sala19 and Grzelczyk20. These concerned the social rights that go with the
privileges of citizenship rather than the rights of free movement and residence as such.

17. See the Opinion of Advocate General COSMASin Wijsenbeek, cit. supra, at
paragraph 79.
18. See, in particular, the Opinions of Advocate General LEGERin Case C-214/94
Boukhalfa, [1996] ECR 1-2253, paragraph 63; Advocate General LA PERGOLAin
Mart[nez Sala, cit.supra, note 17, paragraph 18; Advocate General COSMASin
Wijsenbeek, cit.supra, note 18, paragraphs 80 to 86; and Advocate General GEELHOED
in Case C-413/99 Baulllbast and R v Secretary of State for the Home Departmellt, 5
July 2001, paragraphs 48 to 54 and 101 to 115.
19. Cit.supra, note 17.
20. Case C-184/99 Rudy Grzelczyk v Celltre public d'aide sociale d'OttigniesLouvain-la-Neuve, [2001] ECR 1-6193.
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Maria Martinez Sala had lived in Germany since she was 12 years old.
She did not have a residence entitlement (Aufenthaltsberechtigung) or a
residence permit (Aufenthaltserlaubnis), but she received social assistance
from the City of Nuremberg and could not be deported, because she was
protected by the European Convention on Social and Medical Assistance.
She had been granted certificates that she had applied for a residence permit. She claimed the child-rearing allowance (Bundeserziehungsgeld), but
was refused because she did not have a residence permit.
It was not disputed that, although Mrs Martfnez Sala did not have a residence permit, her residence in Germany was not unlawful. The Court held
that, in that respect and to that extent, she was in the same position as any
citizen of Germany, resident in Germany, so that it was unnecessary to
search the Treaty to find a Community basis for her residence in Germany.
Being lawfully resident in Germany, she was, as a European citizen, entitled to the protection of Article 6 (now Article 12 EC) which prohibits discrimination on grounds of nationality and has been one of the "principles"
of the Treaty since 1957. The right of German citizens to the child-rearing
allowance depended solely on residence in Germany and was not dependent on possession of a document which the German authorities could delay
or refuse to issue. Consequently, no such condition could be imposed on
Mrs Martinez Sala.
Rudy Grzelczyk was a French student who went to study in Belgium.
During his first three years of study, he maintained himself by part-time
work. In his fourth year, he felt that he must devote himself full time to
preparing his dissertation, so he applied to the Belgian authorities for payment of the Minimex (minimum subsistence allowance). The Minimex is
paid automatically to students of Belgian nationality in the same position
as Mr Grzelczyk. It was refused to him because he was French and foreign
students are supposed to have sufficient funds to support themselves21.
The Court held that:
"The fact that a Union citizen pursues university studies in a Member
State other than the State of which he is a national cannot, of itself, deprive
him of the possibility of relying on the prohibition of all discrimination on
grounds of nationality".
So students are citizens too, and cannot be discriminated against on
grounds of nationality.
21. See Council Directive 93/96/EEC of 29 October 1993 on the right of residence
for students (OJ 1993 L 317, p. 59), Article 1.

European citizenship - myth, hope or reality?

131

The Court declared the combined effect of Articles 12 and 18 to be this:
"Union citizenship is destined to be the fundamental status of nationals
of the Member States, enabling those who find themselves in the same situation to enjoy the same treatment in law, irrespective of their nationality,
subject to such exceptions as are expressly provided for".
Thus, the Court has approached Article 18 in the same way as the
Advocates General. Citizenship confers positive, albeit limited, rights. The
limits must be stated expressly and are not subject to the discretion of the
Member States. To that extent, European citizenship is not a myth, and is
no longer just a hope or political idea. It constitutes a new and significant
legal category or status.
Neither Mart[nez Sala nor Grzelczyk was concerned with the right of
free movement or residence as such. The extent to which, if at all, Article
18 confers a right of free movement or residence going beyond what was
already in the Treaty and Community legislation has still to be worked out.
In each case the claimant was already lawfully resident on the territory of
the host Member State. The question was, rather, whether as lawfully resident European citizens, they were entitled to equal treatment in relation to
social benefits.
The significance of the judgments in Mart[nez Sala and Grzelczyk is that
Article 18 must be read together with Article 12. The consequence is that
citizenship is not just about rights of free movement and residence. Still
less is it about the exercise of economic rights by economic operators or
rights derived from the exercise of such rights by, for example, a parent. It
is about the more fundamental right to be treated equally throughout the
territory of the Union.
There remain many questions to be resolved about the nature and consequences of European citizenship. Their resolution is not made easier by
the legislative technique of proclaiming rights in general terms and then
declaring them to be subject to a wide range of conditions and limitations
dispersed throughout primary and secondary texts.
Three questions are bound to arise very soon. The first is whether the
Member States can continue to practise "reverse discrimination". The second concerns the treatment, after enlargement, of the citizens of the new
Member States. The third is how the existing Treaty provisions on citizenship relate to the provisions of the Charter of Fundamental Rights and any
Constitution that emerges from the forthcoming Convention.
As regards reverse discrimination, the Court has, up to now, held that
the Treaty does not apply to "purely internal situations". Consequently,

132

DA VID EDWARD

Member States are free to treat their own citizens less favourably than they
are obliged to treat the citizens of other Member States. But judges in several Member States have now begun to question whether this is lawful - not
under Community law, but under the equal treatment provisions of their
own national constitutions22.
Normally, a state would be expected to treat its own citizens more
favourably than the citizens of other countries. Indeed, as we noted as
regards the story of St Paul, the essence of citizenship is to be a protection
against arbitrary and unlawful treatment. Of course, it can be argued that
the Treaty does not, and was never intended to, govern relationships
between the Member States and their own citizens and that the principle of
subsidiarity excludes any interference by Community law in those relationships.
On the other hand, Article 18 refers to "the territory of the Member
States" without making any distinction between the Member State of which
the European citizen is also a citizen and the others. Ultimately, the question must be faced whether it is consistent with legal logic and with application of constitutional principles of fundamental rights that Member States
should be permitted to discriminate against their own citizens in their own
country. It is worth remembering that, in practice, extension of Roman citizenship led to assimilation of the ius civile (the law applicable to citizens)
and the ius gentium (the law applicable to aliens), and it seems only realistic to expect that the principle of equal treatment for European citizens will
lead to acceptance of a "single body of rules grounded in reason and utility"23, applicable to all citizens wherever they may be within the territory of
the Union.
Next, the effect of enlargement will be that the nationals of ten or more
new Member States will automatically become citizens of the Union. Yet it
seems to be difficult - particularly for Member States that have borders
with the East and are likely to be the first port of call- to accept unlimited
freedom of movement for the citizens of the new Member States. This is
understandable, and the Accession Treaties for Greece, Spain and Portugal
all contained transitional provisions deferring complete freedom of movement for seven years24.
22. See, for example, Case C-281/98 Roman Angonese v Cassa di Risparmio di
[2000] ECR 1-4139.
23. See footnote 9 above.
24. See Articles 45-47 of the Act concerning the Conditions of Accession of the
Hellenic Republicand Adjustmentsto the ForeignTreatiesof 28 May 1979, OJ L291,
BolzGlIO,
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On the other hand, if citizenship means anything, it must entail equality of treatment for the citizens of the newest Member States as much as for
those who have been members since 1957 or later. Failure clearly to define
any exceptions in the accession treaties will not only create legal uncertainty but also a sense of grievance. If common citizenshjp can be a factor
of integration, a sense of grievance can very easily become a factor of disintegration.
Thirdly, there is potentially a close interaction between the Treaty provisions of non-discrimination and citizenship and the provisions of the
Charter of Fundamental Rights. The Charter is addressed to the Court of
Justice as one of the institutions of the Union which are to "respect the
rights, observe the principles and promote the application thereof in accordance with their respective powers"25.
The rights enumerated in the Charter seem to fall into three categories.
In the first category are rights that are already protected by the European
Convention on Human Rights and other international instruments. These
are "fundamental" in the sense that they are accepted as belonging to all
human beings whatever their nationality or origin.
~n the second category are the so-called "Citizens' Rights" (Chapter V
of the Charter). These are essentially the political rights enumerated in the
EC Treaty26, and mentioned above. They are "fundamental" in the sense
that they belong to all European citizens as citizens, to the exclusion of
non-citizens. To this category can be added the right to seek employment,
to work, to exercise the right of establishment and to provide services in
any Member State since these rights are expressly limited to citizens27.
Between these two categories (human rights and citizens' rights), there
is a third category of social and economic rights whose "fundamental"
character is not defined by the Charter. Using the same legislative technique as we have noted in the Single Act and the Maastricht Treaty, the
Charter provides that "Rights recognised by this Charter which are based
on the Community Treaties or the Treaty on European Union shall be exercised under the conditions and within the limits defined by those

. 19.11.91, p. 1, and Articles 55-60 (Spain) and 215-200 (Portugal) of the Act concerning the Conditions of Accession of the Kingdom of Spain and the Portuguese Republic
and Adjustments to the Foreign Treaties of 12 June 1985, OJ L302, 15.11.85, p.1.
25. Article 51 of the Charter.
26. Articles 19 to 21 and 255 EC.
27. Article 15(2) of the Charter.
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Treaties"28. Some of the third category of social and economic rights are
clearly "based on" the Treaties and therefore subject to the conditions and
limitations prescribed by the Treaties. They are not "human" rights in the
same sense as those enumerated in the European Convention, but they are
equally not said to be limited to citizens of the Union.
In what sense, then, are these social and economic rights "fundamental"? Are they intended to be enjoyed by everyone resident in, and subject
to the jurisdiction of, the Member States, whether citizens of the Union or
not? Such lack of clarity is unacceptable in a proclamation of fundamental
rights.
The Heads of State and Government themselves have raised the question whether the Union's various instruments should be better defined and
their number reduced29 and it seems to be their intention that the Union
should now have a Constitution in the full sense of the word. Definition of
the rights and duties, both of citizens and residents of the Union, will be an
essential element in any meaningful Constitution. As with any legal text,
there will be room for interpretation, but courts are prone to interpret texts
on the basis that they are intended to mean what they say. Words that sound
nice but add nothing are false friends.

Abstract
European citizenship is intended to complement and not to replace
national citizenship. Multi-layered citizenship was a source of strength for
the Roman Empire and of protection for its citizens - notably for St. Paul.
The treaty texts establishing European citizenship are ambiguous, but the
Court of Justice has held that they confer positive (if limited) rights.
European citizenship is thus a new and significant legal category or status.
Many questions remain. Can Member States continue to treat their own citizens less favourably than the citizens of other Member States? What
rights will be conferred on the citizens of the new Member States after
enlargement? What rights are intended to be created (or recognised) by the
Charter of Fundamental Rights or by the proposed Constitution of the
Union?

28. Article 52(2) of the Charter.
29. Laeken Declaration on the Future of the European Union, part n.

