David Edward *

Recent Case Law of the European Court of Justice

I will divide my talk into two parts. The first part will be about the Court of Jus-
“tice': what it is doing at the moment and what its problems are. This, of course, is
relevant to the reform of competition law and the capacity of the Court of Justice
to perform the role which that would impose upon it. In the second part, I will
mention one or two recent trends in the case law of the Court, '

I. General Remarks

First, about the Court in general. The current situation is that about 20% of cases
are dealt with by the plenary court and the remaining 80% by chambers of either
three or five judges. The selection process depends in the first place on whether
the case is considered to be a case of principle — a case raising a new point or a
very important point. In that event it remains with the plenary court. If it is a
purely technical case, it will be sent to a chamber of three. If it is a more than
purely technical but not a major case, it will be sent to a chamber of five on the
understanding that a chamber of five does not materially change or depart from
the existing jurisprudence.

I would like to emphasize this point at this stage, because people tend to read all
the judgments that come out of Luxembourg as if they were of equal value. For
anyone accustomed to a case-law system, that is not the way to look at it. So I ask
you, when you are looking at the cases, to ask yourselves: Is this a case decided
by only three judges, has it been decided by five or has it been decided by the
plenary. It is only if the case was decided by the plenary that you should assume
that the jurisprudence is perhaps moving in a new or different direction.

This is a particularly important consideration now, because the Court is very se-
riously overloaded. And it means that - to be quite honest - a judge cannot possi-
bly keep up with what the other chambers are deciding. Once a case has-gone to
another chamber then it is for that chamber to decide. As a judge, one must rely
on one‘s “référendaires” to tell one what is happening elsewhere. To give you
some impression of the current rate of production, in the plenary and in the

Prof., Richter am EuGH, Luxemburg.
! Unless otherwise indicated, "the Court” means the Court of Justice as distinct from the Court of
First Instance,
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chambers in which I sit, we have decided about twenty cases in the last two
weeks.

A further difficulty is that we do not have enough translators. The consequence
of that shortage is that in only three of those twenty cases will the judgment be
delivered in July. Ten judgments will not be delivered until November and the
rest either in September or October. And that situation is not getting any better. In
fact 1t is getting worse. With regard to translation into English there are particular
difficulties. It is proving almost impossible to find translators into English be-
cause you can imagine that if a lawyer is capable of translating - and this is the
test - from at least two European languages into English, then he or she probably
has a good chance of getting an extremely well paid job in one of the large inter-
national law firms.

We try - as far as possible - to get all judgments on to the Internet by four o‘clock
on the afternoon they are delivered. That also is beginning not to be achievable,
but we still try to make it possible. But we have occasional difficulties. For ex-
ample the loading of the material onto the Internet server is done by the Commis-
sion and because of Commission holidays the Court's site is currently incom-
plete. That is life and we live life just like you do.

Now, on the 1% July 2000, we will have new rules coming into force. These will
be of some significance.

First, when dealing with a preliminary reference, the Court will be in a position
to ask the national court to give greater details or to answer questions either on
the national law or on the facts which are necessary to the Court‘s understanding
of the case.

Second, the Judge Rapporteur and the Advocate General will be able, without the
permission of the Court as such, to ask the parties to answer specific questions.
That will be of considerable importance for minor points of fact where one sim-
ply wants to clarify a particular fact but one doesn’t want to spend a lot of time at
an oral hearing discussing it.

Third, we will have power to dispose of cases by reasoned Order, not simply as
at present when the questions referred are "manifestly identical” to questions al-
ready put, but also in cases where the questions put have already been dealt with
in previous cases or where there can be no reasonable doubt as to the result. That
is a major step as far as the Member States are concerned, permitting us actually
to decide whether there is a reasonable doubt about the result before all the par-
ties have been heard.
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Fourth, there will be provision also for an accelerated procedure, skipping or
greatly reducing the written procedure and going straight to an oral hearing with a
minimum statement of case in writing.

All this means that the judges are going to have to alter their work patterns - so to
speak - because at the moment, a judge normally starts to examine the case in any
detail only when all the translations of all written pleadings are complete. Now
we are going to have to look at the cases as they come in to see whether they
raise questions which have to be referred back to the national court, to see
whether it is appropriate to dispose of the case by order or whether it is appropri-
ate to deal with the case by an accelerated procedure.

Fifth, we will have power not to dispense with oral hearings but to insist that the
parties say why they want an oral hearing. At the moment, if a party wishes an
oral hearing, then we cannot refuse it. That will still be the position, but at least
when they ask for an oral hearing they will have to say why.

We are now proceeding towards a further revision of the rules which would al-
low lodging of pleadings by fax and possibly by electronic means. The aim is to
move towards an electronic dossier, only printing it out when necessary. And
there is at the moment a proposal before the Council to transfer competence in
state aid cases brought by states and institutions to the Court of First Instance. At
the moment there is an unsatisfactory situation in that the company which re-
ceives the aid has to go to the Court of First Instance in order to contest a deci-
sion of the Commission whereas, if the State contests the aid, the case must go to
the Court of Justice. So you have a conflict of jurisdiction which, at the the very
least, delays the progress of both cases.

In the IGC there are further proposals. Our concern is to get greater flexibility in
the Treaty provisions, so that it would be possible thereafter for the Council
rather than an intergovernmental conference to change the relationship and the
competences of the Court of Justice and the Court of First Instance and in par-
ticular to transfer some categories of preliminary reference from the Court of
Justice to the Court of First Instance.

Two clouds have appeared on the hgrizon: One'is a general unwillingness to do
anything of this at all and the other 1s an enthusiasm to change everything. So at
the moment we are slightly apprehensive as to what will come out of this, but we

wait to see.

II. Recent Trends in the Case Law

Now, as regards the case law: It seems to me that a number of trends are discern-
able. The first trend is that there is far less case law about free movement of
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