4. THE STRUCTURE AND MAIN PROVISIONS
OF THE EC TREATY
(1) INTRODUCTION
159. The structure of the EC Treaty. The EC Treaty consists of a Preamble
and six Parts, as follows:
(1) Principles
(2) Citizenship of the Union
(3) Community Policies
(4) Association of the Overseas Countries and Territories
(5) Institutions of the Community
(6) General and Final Provisions.
The scheme of the Treaty is to progress from the general to the specific. Part
One (the 'Principles') sets out the basic aims and principles in the light of
which the remainder of the Treaty is to be interpreted and applied. The
German text uses the word Grundsiitze (ground rules), which expresses more
clearly what is implied. The substantive rules, some of which require to be
implemented by legislation adopted in accordance with the appropriate procedures, follow in Part Three.
160. Annexes, Protocols and Declarations. Annexed to the EC Treaty are
four Annexes which supplement particular Treaty articles, 29 Protocols and
a large number of Declarations. The Protocols, some of which are spent, form
an integral part of the Treaty!. The Declarations indicate a policy intent on
the part of the governments of the member states but are not binding as part
of the Treaty text.
161. The substantive law of the Treaty. The substantive Treaty law of which
students and practitioners must be aware are almost all contained in articles
2-7c (Principles), 9-84 (formerly called the 'Foundations') and 85-102 (the
'common rules'), together with article 119 (equal pay). It is especially important to note that the Court of Justice will have recourse to the Treaty as a
whole, including its Preamble, and especially the Principles, as an aid to
interpretation of a particular provision of the Treaty2.

(2) THE PRINCIPLES
162. The 'task' of the Community. Article 2 sets out in general terms the economic, social and political 'task' (mission; Aufgabe) which the Community has
been set up to perform.
1 EC Treaty, art 239.
2 See paras 128-129 above.
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163.The common market. The most immediate task of the Community was
the establishment of a 'common market' for all forms of economic activity
(excepting those governed by the ECSC and Euratom Treaties!), There is no
definition of a common market in the Treaty, but the Court of Justice said:
'The concept of a common market ... involves the elimination of all obstacles to
intra-Community trade in order to merge the national markets into a single market bringing about conditions as close as possible to those of a genuine internal
market'2.

In order to achieve this common market"it is necessary to remove not only
such obvious barriers to trade as tariffs and quotas, but also hidden 'non-tariff' barriers. These may consist in obvious protectionist devices designed to
protect domestic producers and suppliers against foreign competition, but
they may simply be the result of the fact that independent states have pursued their own policies, and developed their own laws and administrative
practices in a different way from each other. Thus differences in the law of
trade marks and patents may be an obstacle to the free flow of manufactured
goods between countries, and differences in professional organisation and
rules of conduct may be an obstacle to the professional person practising his
profession in another country. Individuals and companies too may erect
their own barriers to the free flow of goods or services where, for example,
they agree not to compete with each other in the same market. The Treaty
seeks to dismantle all these forms of barrier.
164. Economic and monetary union; financial discipline. Article 2 of the
Treaty now also includes as part of the Community's task the establishment
of 'an economic and monetary union', the details of which are considered
beloW'. As it will require a high degree of economic convergence, article 3a
imposes an obligation for both the Community and the member states to
comply with 'guiding principles' of stable prices, sound public finance and
monetary conditions and a sustainable balance of payments, all conducted in
accordance with the principle of an open market economy with free competition.
165. The activities of the Community. Article 3 sets out, under twenty
heads, the 'activities' of the Community. The list of activities is, in essence,
the programme for Part Three ('Community Policies'), They include inter
alia:

a) the elimination of customs duties, quantitative restrictions and all measures having equivalent effect;

1 EC Treaty, art 232. Aspects of these sectors not expressly governed by the ECSC and Euratom
Treaties fall within the domain of the EC Treaty; see eg Opinion 1/94 re the World Trade
Organisation, opinion of 15 November 1994, not yet reported.
2 Case 15/81 Gaston Schul v Inspecteur der Invoerrechten en Accijnzen [1982] ECR 1409 at 1431-2,
[1982] 3 CMLR 229 at 251. Cf the definition of the 'internal market' considered at para 170
below.
3 See paras 262-267.
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b) a conunon conunercial policy;
c) an internal market;
d) measures concerning the entry and movement of persons in the internal
market;
e) a conunon policy in the sphere of agriculture and fisheries;
f) a conunon policy in the sphere of transport;
g) a system ensuring that competition is not distorted;
h) the approximation of national laws to the extent necessary for the common market to function.
166. General obligations of the Community. Article 3b lays down ground
rules setting the parameters of the activities of the Conununity and its institutions. The Conununity is to act within the limits of powers conferred upon
it and the objectives assigned to it by the Treaty. Its activities are subject to
the principle of subsidiarity1; and they must be proportionate2.
167. General obligations of the member states. Article 5 of the EC Treaty
imposes upon the member states two general obligations, one positive, the
other negative. There is a positive obligation for the member states to:
'take all appropriate measures, whether general or particular, to ensure fulfilment of the obligations arising out of this Treaty or resulting from action taken
by the institutions of the Community. They shall facilitate the achievement of the
Community's tasks'.

There is, correspondingly,

a negative obligation to:

'abstain from any measure which could jeopardize the attainment of the objectives of this Treaty'.

These fundamental legal obligations require good faith, 'loyal co-operation
and assistance' and are frequently referred to by the Court of Justice when
assessing the lawfulness of the conduct of member states3• However, they
apply only in so far as the situation in question is regulated by a specific subsequent provision of the Treaty4. It is of fundamental importance, here and elsewhere, to note that the obligation is imposed upon the member state. The
internal allocation of tasks to regional or local authorities5 and the constitutional allocation of power or jurisdiction amongst the various branches of
1 See para 157 above.
2 See para 155 above.
3 See eg Case 230/81 Luxembourg v European Parliament [1983] ECR 255, [1983] 2 CMLR 726;
Case 44/84 Hurd v lones [1986] ECR 29, [1986] 2 CMLR 1; Case C-374/89 Commission v Belgium
[1991] ECR 1-367.
4 Cases C-78-83/90 Compagnie Commerciale de rOuest v Administration des Douanes [1992] ECR 11847; Case C-18/93 Corsica Ferries Italia v Corpo dei Piloti del Porto di Genova [1994] ECR 1-1783;
Case C-323/93 Societe civile agricole du Centre d'insemination de la Crespelle v Co-operative d'e'levage et d'insemination artificielle de departement de la Mayenne, judgment of 5 October 1994, not
yet reported.
5 See egCase96/81 Commission v Net1rerlands [1982] ECR 1791; Cases C-1 & 176/90 Aragonesa de
Publicidad Exterior v Departmento de Sanidad y Securidad Social de la Generalitat de Cataluna [1991]
ECR 1-4151, [1994] 1 CMLR 887.
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government is not for the Community to determine and so, correspondingly,
does not affect the obligations of the member state. This is why a national
court, charged with applying Community law, may be required to set aside
national rules which limit the effectiveprotection of a Community right! or to
interpret national law in accordance with the relevant provisions of
Community law. This latter duty applies primarily in the context of directive~2,but extends to a duty to interpret national legislation in the light of the
objectivesof Treaty provisions so as to ensure that the exerciseof Community
rights does not produce less favourable treatment under nationallaw3.
168. Non-discrimination upon grounds of nationality. Article 6 of the EC
Treaty states one of the most important principles affecting the rights of individuals:
'Within the scope of application of this Treaty, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality
shall be prohibited'.

The effect, for practical purposes, is to require the member states to be
'nationality blind' and to ensure equality of treatment for the citizens of all
Community countries in any sphere falling within Community activities.
More specific rules of non-discrimination are provided in subsequent Treaty
provisions, but article 6 applies autonomously in their absence4• On the other
hand, Community law does not in general require member states not to
practise 'reverse discrimination' by treating its own nationals less
favourably than it is required to treat the nationals of other member states5•
169. The transitional period. Article 7 (formerly article 8) of the EC Treaty
laid down the timetable for the implementation of the Treaty within a 'transitional period' of twelve years ending on 31 December 1969. The timetable
was not adhered to, but article 7(7) was important for the interpretation of
some later Treaty articles. It provides that:
'Save for the exceptions or derogations provided for in this Treaty, the expiry of
the transitional period shall constitute the latest date by which all the rules laid
down must enter into force and all measures required for establishing the common market must be implemented'.

This enabled the Court of Justice to hold that, where a rule in the Treaty
establishes a result to be achieved by the end of the transitional period,that

1 See para 139 above.
2 See para 148 above.
3 Case C-165/91 Van Munster v Rijksdienst voor Pensioenen, judgment of 5 October 1994, not yet
reported.
4 Eg Case C-179/90Merci
Convenzionali Porto di Genova v Siderurgica Gabrielli [1991] ECR 1-5889,
[1994] 4 CMLR 422; Case C-213/90 Association de Soutien aux Travailleurs Immigres v Chambre
des Employes Prives [1991] ECR 1-3507,[1993] 3 CMLR 621; Case C-18/93 Corsica Ferries Italin v
Corpo dei Piloti del Porto di Genova [1994] ECR 1-1783.
5 See paras 194, 209 below.
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rule must, once that period has expired, have direct effect and be enforceable
in the courts 1•
170. The internal market. The common market was not fully achieved by the
end of the transitional period. In 1985 Lord Cockfield, then Commissioner
with responsibility for the internal market, produced his White Paper2,
which identified the remaining barriers to trade within the Community,
grouping them within three principal categories: physical barriers, technical
barriers, and fiscal barriers. The White Paper then set out some three hundred items of legislation which, it argued, would be both necessary and sufficient to eliminate those barriers. As a means of implementing the Cockfield
proposals the Single European Act amended the EEC Treaty to include a
new definition of 'the internal market' as
'an area without internal frontiers in which the free movement of goods, persons, services and capital is ensured in accordance with the provisions of this
Treaty'3,
a new timetable for its completion by 31 December 19924 and specific legislative procedures to assist in achieving its. Between 1985 and 1993 some 500
internal market measures were adopted, and much of the programme was in
fact completed by the end of 1992. Some work however still remains; in particular the free movement of persons is not fully achieved6• The Court of
Justice has not yet been called upon to determine whether these Treaty provisions on the internal market are directly effective? Some measures which
would assist in achieving the free movement of persons are now pursued
outside Community machinery under Title VI of the Treaty on European
Union on co-operation in the fields of justice and home affairs8•

(3) CITIZENSHIP OF THE UNION
171. Citizenship of the Union. Articles 8 to 8e of the EC Treaty, added by the
Treaty on European Union, create 'citizenship of the Union'. They do not
confer upon the Community any competences as to citizenship or

1 See eg Case 2/74 Reyners
Donckerwolcke

2
3
4
S
6

v Belgium [1974] ECR 63, [1974] 2 CMLR 305; Case 41/76
v Procureur de la Republique [1976] ECR 1921, [1977] 2 CMLR 535.

See para 26 above.
EC Treaty, art 7a, 2nd para.
Ibid, art 7a, 1st para.
Ibid, arts 100a and 100b.
This was formally recognised by the European Council at the Edinburgh Summit in
December 1992; see European Council in Edinburgh, Conclusions of the Presidency, Bull EC
12-1992, P 11.
7 A declaration annexed to the Single European Act provides: 'Setting the date of 31 December
1992 does not create an automatic legal effect'.
8 See paras 295-298 below.
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naturalisation, which remain firmly within the sphere of national sovereignty!. Rather they provide simply that any citizen of a member state, as
defined by the nationality law of each state2,is also a citizen of the Union3•
Citizens of the Union enjoy:
(1) the right to move and reside freely within the territory of the
Community subject to the limitations and conditions laid down in the
Treaty";
(2) the right to vote and stand as a candidate in municipal and European
elections (but not for election to national or regional parliaments) in a
,
member state in which he resides5;
(3) the right to diplomatic representation by the diplomatic or consular
authorities of another member state in the territory of a third country
where the state of which he is a national is not represented6; and
(4) the right to petition the European Parliament on a matter which comes
within the Community's fields of activity7.
A most important provision of this Part of the Treaty may come to be that
which provides:
'Citizens of the Union shall enjoy the rights conferred by this Treaty and shall be
subject to the duties imposed thereby'S.

This is the first express recognition in the Treaty of the individual as a person
deriving rights and obligations directly from it9•
(4) COMMUNITY POLICIES
172. General. Part Three of the Treaty, comprising articles 9 to 130y and
arranged under seventeen Titles, is entitled 'Community Policies'. The most
1 So, a Declaration on Nationality of a Member State attached to the Treaty provides that 'the
question whether an individual possesses the nationality of a Member State shall be settled
solely by reference to the national law of the Member State concerned'.
2 Eg for the United Kingdom as defined by the British Nationality Act 1981, c 61; see also the
Declaration by the United Kingdom replacing the Declaration on the Definition of the term
'Nationals', OJ C23, 28.1.83, P 1; Cmnd 9062. By virtue of these measures British citizens,
British subjects with right of abode in the UK and British Dependent Territories and citizens
of Gibraltar are citizens of the Union. Channel Islanders, Manxmen and nationals of British
overseas territories are not, and such rights as they have in the United Kingdom continue to
be governed by United Kingdom law.
3 EC Treaty, art 80).
4 Ibid, art 8aO). As to specific Treaty rules see paras 205-206 and 209-210 below.
5 Ibid, art 8b; now implemented for the European Parliament by Directive 93/109, OJ 1329,
30.12.93, p 34.
6 EC Treaty, art &.
7 Ibid, art Bd.
8 Ibid, art 8(2).
9 In Case 26/62 Van Gend en Loos v Nederlandse Tarie[commissie [1963] ECR 1, [1963] CMLR 105
(see para 133 above) the Court of Justice held that in its original form the Treaty by necessary
implication directly created rights and obligations for natural and legal persons. The citizenship provisions of arts 8-8e apply only to natural persons.
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important of these are the free movement of goods (of which agricultural
products are a special category), persons, services (of which transport is a
special category) and capital. Under the EEC Treaty these were called 'the
Foundations of the Community' (the basic infrastructure of the Community
system) and are frequently referred to as 'the Four Freedoms'.

(a) The Four Freedoms
173. The Four Freedoms: goods, persons, services, capital. As noted above,
the immediate aim of the EC Treaty was to establish a free and open common
market for all forms of economic activity. These are dealt with in Titles I to IV
of Part Three of the Treaty under four general headings - goods, persons, services and capital. These four categories are intended to comprehend all possible forms of economic activity, but the lines of demarcation between them are
not always clear-cut. Persons and services are dealt with under three headings
('chapters'): 'workers', 'right of establishment' and 'services'. The rules on
movement of money, although it falls within the general chapter on 'capital',
depends upon whether the movement is a self-standing investment or one
connected with the movement of goods, persons or services.
174. 'Effects'. The Treaty frequently speaks of 'effects'. Thus, in dealing with
the free movement of goods, the Treaty envisages the prohibition of 'customs duties ... and of all charges having equivalent effect'I. The significance
of this is that the Treaty considers the substance of what is done - what actually happens and what is its practical effect - rather than the form or method
by which it is done.
175. 'Results'. The way in which a particular result is achieved may vary
from state to state. Thus, one state may require action by the legislature or
the judiciary where another can achieve the result through administrative
action. The Treaty is not concerned with the method adopted, provided the
required result is achieved. An important consequence is that action by the
courts - for example the enforcement of a contract or the granting of an
injunction or interdict for the protection of a property right - may, in Treaty
terms, be action by the member state and involve a breach of the Treaty.
Similarly, action by a regional or district authority, or by any public body,
may constitute a breach of the Treaty by the member state.
(A)

FREE MOVEMENT OF GOODS: THE CUSTOMS UNION

176. Goods. The EC Treaty provides that 'the Community shall be based
upon a customs union which shall cover all trade in goods ... '1. 'Goods' are
1 EC Treaty, art 9(1).
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not defined in the Treatyl, but the Court of Justice has established that 'by
goods ... there must be understood products which can be valued in money
and which are capable as such of forming the subject of commercial transactions'2. The category is therefore of very broad application. It is not restricted
to consumer goods, articles of general use or ordinary merchandise, and
may extend, to cite only two examples, to coinage which is no longer legal
tender' and to non-recyclable waste which has negative economic value4. It
does not however extend to physical objects which fall properly within other
of the Four Freedoms. Thus banknotes which are legal tenderS and lottery
tickets6 are not 'goods', but fall within the chapters on capital and services
respectively. Sound records, film apparatus and other products used for the
diffusion of television signals, in so far as they consist of tangible objects, are
goods, but television broadcasting itself is a service7•
177. Territory of the customs union. The territory of the customs union is set
out in the TreatyB and in legislation9• Generally, the customs union incorporates the territory, the territorial sea and the air space of all the member states,
including those European territories for whose external relations a member
state is responsible. There are however significant anomalies. The customs
territory does not include the Freroe Islands or the sovereign base areas in
Cyprus, all of which are outside the territorial scope of the Treatyl0. It does
include the Canary Islands (but not Ceuta and Melilla), the Aland islands
(with some derogations)l1 and the French overseas departements12, which are
fully part of the Community, but not the French overseas territories13. San
Marino and Monaco, both independent states, are also part of the customs territory14. The Channel Islands and the Isle of Man are not part of the
Community but are part of its customs territory15, whilst Gibraltar is part of
1 Confusingly, the English text refers in some instances to 'goods' (art 9(1) and in others to 'prod~cts' (arts 9(2), 10(1). A similar distinction may be fo~d in the other language texts except
German, Danish and Swedish, which adopt the same word (Waren, varer and varor) throughout.
2 Case 7/68 Commission v Italy (First Art Treasures Case) [1968] ECR 423 at 428, [1969] CMLR

1 at 8.

3 Case 7/78 R v Thompson [1978] ECR 2247, [1979] 1 CMLR 47.
4 Case C-2/90 Commission v Belgium [1992] ECR 1-4431, [1993] 1 CMLR 365.
5 Case 7/78 R v Thompson [1978] ECR 2247, [1979] 1 CMLR 47; Cases C-358 & 416/93 Ministerio
Fiscal v Bordessa, judgment of 23 February 1994, not yet reported.
6 Case C-275/92 HM Customs and Excise v Schindler [1994] ECRI-I039, [1995] 1 CMLR4.
7 Case 155/73 Giuseppe Sacchi [1974] ECR 409, [1974] 2 CMLR 177; Case C-23/93 TVlO v
Commissariat voor de Media, judgment of 5 October 1994, not yet reported.
8 EC Treaty, art 227 as amended.
9 Regulation 2913/92, OJ 1302,19.10.92, P 1 (the Community Customs Code), art 3 as amended.
10 EC Treaty, arts 227(5)(a) and (b).
11 !bid, art 227(5)(d) and Protocol No 2 to the Corfu Accession Treaty on the Nand islands.
12 EC Treaty, art 227(2). The departements d' outre mer are Guadeloupe, Guyane, Martinique and
Reunion.
13 Including Mayotte and St Pierre et Miquelon.
14 Regulation 2913/92, art 3(2).
15 EC Treaty, art 227(5)(c) and Protocol concerning the Channel Islands and the Isle of Man. On
the application of the Treaty in the Isle of Man, and implicitly in the Channel Islands, see
Case C-355/89 Department of Health and Social Security v Barr and Montrose Holdings Ltd [1991]
ECR 1-3479, [1991] 3 CMLR 325.
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the Community but is treated as being outside the customs territory1.
178. Free circulation. Article 9 of the Treaty applies the Treaty provisions
relating to the elimination of customs duties and quantitative restrictions
between member states2 to
• products originating in member states and
• products coming from third countries which are in 'free circulation' in
member states.
Article 10 provides in effect that goods coming from third countries are in
free circulation as soon as they are subject to no further control by the customs authorities. Once in free circulation, they are to be accorded treatment
identical to that of goods produced within the Communitt.
This is the
essence of a customs union, as compared with a free trade area. The purpose
of the Chapter on the Customs Union is therefore, first, to abolish all customs
and other charges on the movement of goods across an internal Comunity
frontier, and second, to establish a uniform customs tariff for goods from a
third country entering the Community via any member state.
179. Tariff and non-tariff barriers. The Treaty goes on to deal with the market in goods under two chapters: the Customs Union (articles 12-29), and the
Elimination of Quantitative Restrictions between Member States (articles 3037). The Chapter on the Customs Union deals with restrictions on the movement of goods created by the requirement to pay money when goods cross a
frontier. The Chapter on Quantitative Restrictions goes beyond the customs
union and deals with 'non-tariff barriers' - restrictions upon the volume of
goods which may cross a frontier. The most obvious of such restrictions are
import and export quotas, but restrictions may also arise in relation to a single article or category of articles. For example, export may be prohibited on
the ground that the article in question forms part of the national heritage;
import or sale may be prohibited on the grounds that the article does not
meet national safety standards or (to an extentt) that it bears a trade mark
protected in the receiving country.
180. Customs duties and charges of equivalent effect. Articles 12 and 13 of
the Treaty provide for the elimination of customs duties and charges having
equivalent effect upon imports within the Community. This prohibition is
rigorously applied, and has been directly effective since 1969 (the end of the

1 On these and other peculiarities of the territory of the customs union see Special Report No
2/93 of the Court of Auditors on the customs territory of the Community and related trading
arrangements, OJ C347, 27.12.93, P 1.
2 See paras 180-192 below.
3 See eg Case 41/76 Donckerwolcke v Procureurde la Republique [1976] ECR 1921, [1977] 2 CMLR
535.
4 See para 196 below.
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transitional period)l. A charge having equivalent effect to a customs duty
has been defined by the Court of Justice as:
'any pecuniary charge, however small, and whatever its designation and mode
of application, which is imposed unilaterally on domestic or foreign goods by
reason of the fact that they cross a frontier, and which is not a customs duty in
the strict sense, ... even if it is not imposed for the benefit of the State, is not discriminatory or protective in effect and if the product on which the charge is
imposed is not in competition with any dome~tic product'2.

Article 16 provides a like prohibition of duties and equivalent charges upon
exports.
181. Customs duties and internal taxation. A charge imposed by national
law upon imported goods which appears to have an effect equivalent to a
customs duty may in fact be a facet of a member state's system of internal
taxation, if taxes are also imposed upon a like domestic product at a similar
stage of production. If so, the charge does not fall under article 123 but must
be considered under article 95, which deals with internal taxation and is discussed belowt, The two categories are mutually exclusive: a charge levied
upon a good crossing a frontier may fall under article 12 or article 95, but
cannot fall under boths.
182. The Common Customs Tariff. As a customs union requires the creation
of a uniform tariff wall applied to goods from third countries, the Treaty provides for the progressive establishment of the Common Customs Tariff
(CCT), which was fully implemented by 19696, The CCT, which was reorganised in 19877,is amended from time to time by the Council and published
annually in the Official Journal in updated and consolidated form8, Since its
coming into force, member states are no longer competent to impose any
autonomous duties upon goods from third countries9• Other Community
legislation has been adopted in order to provide for common customs rules
so that goods from third countries undergo uniform valuation and procedures upon entry into the Community. The legislation was consolidated in
1992 in the Community Customs Codelo,

1 See eg Case 33/70 SACE v Ministero delle Finanze [1970] ECR 1213, [1971] CMLR 123; as to the
transitional period see para 169 above.
2 Case 24/68 Commission v Italy [1969] ECR 193 at 201, [1971] CMLR 611 at 623.
3 EC Treaty, art 17.
4 See paras 257-260.
5 See eg Case 94/74 IGAVv ENCC [1975] ECR 699.
6 EC Treaty, arts 18-29; Regulation 950/68, JO U72, 22.7.68, P 1 (5 Edn 1968 (l) P 275).
7 Regulation 2658/87, DJ L256, 7.9.87, p 1. The CCT is classified now by means of the
Integrated Community Tariff ('Taric'), which is based upon a Combined Nomenclature
('CN').
8 For the most recent version see DJ C141A, 24.5.94, p 1.
9 Cases 37-38/73 Sociaal Fonds voor de Diamantarbeiders v Indiamex [1973] ECR 1609, [1976] 2
CMLR 222.
10 Regulation 2913/92, DJ 1302, 19.10.92, p 1.
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183. The Common Commercial Policy. The Treaty also provides for the
gradual adoption of a common policy in commercial relations with third
countries. Unlike the Common Customs Tariff, the Common Commercial
Policy has not yet been fully achieved. It is the subject of a separate, subsequent title and is discussed below1.
(B) FREE MOVEMENT OF GOODS: NON-TARIFF

BARRIERS

184.The internal market in goods. Having established a common tariff wall
vis-a.-visgoods coming from countries outside the Community, the Treaty
goes on to deal with national measures which limit trade in goods within the
Community. The aim is:
'the elimination of all obstacles to intra-Community trade in order to merge the
national markets into a single market bringing about conditions as close as possible to those of a genuine internal market'2.

185.Imports and exports: Prohibition of quantitative restrictions and measures of equivalent effect. The Treaty declares that quantitative restrictions
upon imports (article 30) and exports (article 34) and all measures having
equivalent effect are prohibited between member states. By 'quantitative
restrictions' is meant quotas - measures which prescribe the number or
quantity of goods of a particular type which may enter the domestic market.
'Measures of equivalent effect' include all forms of action which may be
taken by, or with the authority of, the state. So legislation, bye-laws, the
administrative practice of any public authority, injunctions or interdicts pronounced by courts, rules promulgated by professional regulatory bodies, are
'measures' struck at by articles 30 and 34. The prohibition has direct effecf.
186. 'Distinctly' and 'indistinctly' applicable measures. Non-tariff barriers
to trade take a variety of forms. Some are overtly protectionist, discriminating directly against imported products by prescribing rules which apply
only to them. Others have no protectionist intent and apply without distinction to imported and domestic products, but nevertheless constitute barriers
to the entry of imported goods to the domestic market. For example, differences in national rules on additives to foodstuffs may make it more difficult
to market imported goods. A distinction is made between:
• 'distinctly applicable measures', measures which make an explicit distinction between imported and domestic products, and
• 'indistinctly applicable measures', measures which apply without distinction to imported and domestic products alike.

1 See paras 268-270.
2 Case 15/81 Gaston Schu/ v lnspecteur der lnvoerrechten en Accijnzen [1982] ECR 1409 at 14311432, [1982] 3 CMLR 229 at 251.
3 Case 74/76 lannelli e Vo/pi v Meroni [1977] ECR 557, [1977] 2 CMLR 688.
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Distinctly applicable measures fall directly under articles 30 and 34 and are
prohibited unless they can be justified under article 361• Indistinctly applicable measures require to be analysed more closely to see whether they are
struck at.
187. Restrictions upon imports: the Dassonville test. In 1974 the Court of
Justice declared that:
'All trading rules enacted by Member States which are capable of hindering,
directly or indirectly, actually or potentially, intra-Community trade are to be
considered as measures having an effectequivalent to quantitative restrictions'Z.
The Dassonville test, which is cited frequently by the Court, is comprehensive
and applies whether the national measures in question are distinctly or
indistinctly applicable. There is no de minimis rule: it need not be shown that
a national rule inhibits the importation of goods to an appreciable extent3.
But there must be a genuine (albeit only potential or indirect) hindrance to
trade in imported goods, in law or in factI.
188. Cassis de Dijon. In 1979 in Cassis de Dijon5 the Court of Justice laid down
the general principle that where a product has been lawfully produced and
marketed in one member state, it must be allowed to be traded freely
throughout the Community. The effect of this judgment, which lies at the
heart of the 1992 programme, was summarised subsequently by the Court
thus:
'It is established by the case-law beginning with Cassis de Dijon ... that, in the
absence of harmonization of legislation, obstacles to free movement of goods
which are the consequence of applying, to goods coming from other Member
States where they are lawfully manufactured6 and marketed, rules that lay down
requirements to be met by such goods (such as those relating to designation,
form, size, weight, composition, presentation, labelling, packaging) constitute

1
2
3
4

See para 191 below.
Case 8/74 Procureur du Roi v Dassonville [1974] ECR 837 at 852, [1974] 2 CMLR 436 at 453-4.
Case 16/83 Criminal Proceedings against Karl Prantl [1984] ECR 1299, [1985] 2 CMLR 238.
Case C-267-268/91 Criminal Proceedings against Keck and Mithouard [1993] ECR 1-6097, disapproving a line of case law, notably the earlier Sunday trading cases (Case C-145/88 Torfaen
Borough Council v B & Q [1989] ECR 3851, [1990] 1 CMLR 337; Case C-312/89 Union
Deparmentale des Syndicats CCT de l'Aisne v Conforama [1991] ECR 1-997; Case C-332/89
Marchandise [1991] ECR 1-1027;Case C-169/91 Stoke-on-Trent City Council v B & Q [1992] ECR
1-6635, [1993] 1 CMLR 426), which appeared to imply that the Dassonville test struck at any
rule the effect of which was to limit in any way the number or amount of imported goods sold
on the national market. See subsequently Case C-292/92 Hunermund v Landesapothekerskammer Baden- Wurttemberg [1993] ECR 1-6787 (German regulations prohibiting advertising in
chemists' shops); Cases C-401-2j92 Tankstation 't Heukske and Boermans [1994] ECR 1-2199
(Dutch legislation on the opening hours of petrol stations); and Cases C-69 & 258/93 Punto
Casa v Sindaco del Commune di Capena [1994] ECR 1-2355 (Italian Sunday trading legislation).
fUr Branntwein (Cassis de Dijon) [1979]
5 Case 120/78 Rewe Zentrale v Bundesmonopolverwaltung
ECR 649, [1979] 3 CMLR 494.
6 This is perhaps a misleading formulation, as goods need not be produced in a member state
to fall within the field of art 30, they need only be in free circulation (see para 178 above).
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measures of equivalent
effect prohibited
by Article 30. This is so even if those
rules apply without distinction to all products unless their application can be justified by a public-interest
objective taking precedence over the free movement of
goods'!.

189. The Jmandatory requirements' or Jrule of reason'. The Court expressly
recognised in Cassis de Dijon that some disparities in national rules have to be
accepted even if their effect constitutes a barrier to trade. This is so where the
rules are necessary to satisfy 'mandatory requirements' (a clumsy translation
of 'exigences imperatives' - imperative/overriding
needs) such as the effectiveness of fiscal supervision, public health, the fairness of commercial dealings, consumer protection2, promotion of national culture3 or protection of
the environment". To escape the reach of article 30, such rules must be:
• indistinctly applicable5;
• objectively justified; and
• proportionate.
190. Restrictions upon exports. Article 34 of the Treaty prohibits quantitative restrictions and all measures having equivalent effect on exports.
However, in contradistinction to article 30, the Court of Justice has held that
national measures which impede exports will fall foul of article 34 only if
they are distinctly applicable6•
191. Exceptions: article 36. Article 36 is the only basis upon which distinctly
applicable restrictions upon imports and exports can be justified7• It applies
only to a strictly defined category of measures dealing with:
• public morality, public policy or public security;
• the protection of health and life of humans, animals or plants;
• the protection of national treasures possessing artistic, historic or archaeological value; and
• the protection of industrial or commercial property (including intellectual
property).

1 Cases C-267-68/91 Criminal Proceedings against Keck and Mithouard [1993] ECR 1-6097 at 6131.
2 These four 'mandatory requirements' were expressly cited in Cassis de Dijon, but it was clear
that the Court did not intend to provide an exhaustive list.
3 Cases 60-61/84 Cinetheque v Federation National des Cinemas Fram;ais [1985] ECR 2605, [1986] 1
CMLR 365.
4 Case 302/86 Commission v Denmark (Returnable Bottles) [1988] ECR 4607, [1989] 1 CMLR 619;
Case C-2/90 Commission v Belgium [1992] ECR 1-4431, [1993] 1 CMLR 365.
5 Case 113/80 Commission v Ireland (Irish Souvenirs) [1981] ECR 1625, [1982] 1 CMLR 706, reaffirmed in Case 434/85 Allen and Hanburys v Generics (UK) Itd [1988] ECR 1245, (1988) 1 CMLR
701.
6 Case 15/79 Groenveld v Produktschap voor Vee en Vlees [1979] ECR 3409, [1981] 1 CMLR 207;
Cases 141-43/81 Holdijk [1982] ECR 1299, [1983] 2 CMLR 635.
7 Case 113/80 Commission v Ireland (Irish Souvenirs) [1981] ECR 1625, [1982] 1 CMLR 706, reaffirmed in Case 434/85 Alien and Hanburys v Generics (UK) Itd [1988] ECR 1245, [1988] 1 CMLR
701.
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Further, article 36 saves national measures only so long as they:
• are not 'a means of arbitrary discrimination or a disguised restriction on
trade between Member States1l;
• are not pre-empted by Community legislation2;
• are objectivelyjustified; and
• are proportionate.
192. Arbitrary discrimination, objective justification and proportionality.
Since article 36 constitutes an exception to a basic principle of the Treaty, the
Court of Justice has said that it must be interpreted restrictively3. So, for
example, a national rule constitutes arbitrary discrimination when it has the
effect of excluding goods alleged to endanger public morality but the law
does not at the same time provide rules which effectively inhibit domestic
production of the goods in question4• It is not enough to escape the reach of
article 30, or to bring a measure within the scope of article 36, that the
national rule-making body thinks the rule is necessary5;it must be shown to
be necessary for the purpose it purports to achieve. And it must be proportionate, ie, it will be justified only if there are no other means less disruptive
to trade which will achieve the same legitimate ends of the measure in ques-

tion6•

193. Harmonisation of technical barriers to trade. Where national measures

which impede trade can be justified by recourse to article 36 or to the mandatory requirements, the impediment to trade can be resolved only by harmonisation of the national rules and standards at issue. Article 100 of the
Treaty therefore empowers the Council to adopt directives in order to 'harmonise' (or 'approximate') national rules so as to eliminate 'technical barriers' to trade which affect the establishment or functioning of the common
market. However, harmonisation of national law under article 100 requires
unanimity in the Council. The Single European Act amended the Treaty so
as to enable the Council, by qualified majority vote, to adopt harmonisation
measures necessary for the completion of the internal markef. It is frequently important to determine whether a given measure harmonises the
law minimally, partially or exhaustively'!. Where harmonisation is
1 Article 36, final sentence.
2 See para 193 below.
[1975] ECR 843, [1977] 1 CMLR
3 See eg Case 4/75 Rewe Zentralfinanz v LAndwirtschaftskammer
599.
4 Case 121/85 ConegatevHM
Customs and Excise [1986] ECR 1007, [1986] 1 CMLR 739. Fora less
than rigorous English approach to this principle see R v Bow Street Magistrates Court, ex parte
Noncyp [1988] 3 CMLR 84 (QBD).
5 Case 178/84 Commission v Germany (Reinheitsgebot) [1987] ECR 1227, [1988] 1 CMLR 780.
6 See eg Case 261/85 Commission v United Kingdom (Pasteurised Milk) [1988] ECR 547, [1988] 2
CMLR 11; Case 382/87 Buet v Ministere Public [1989] ECR 1235.
7 EC Treaty, art l00a; see para 170 above.
8 See eg Case 148/78 Pubblico Ministero v Ratti [1979] ECR 1629, [1980] 1 CMLR 96; Case 60/86
Commission v United Kingdom ('Dim-Dip Headlamps') [1988] ECR 3921, [1988] 3 CMLR 437;
CaseC-169/89 Gourmetterie van den Burg [1990] ECR 1-2143;Case C-ll/92 R v Secretary of State
for Health, ex parte Gal/aher [1993] ECR 1-3545, [1994] 3 CMLR 179.
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exhaustive, the directive occupies the field and pre-empts the adoption of
any autonomous national rules, so excluding any possibility of invoking article 36 or mandatory requirements. Where a directive harmonises the law
only partially, there is a strong presumption that it precludes recourse to
article 36 or the mandatory requirements in order to justify restrictions to
inter-state trade1, but it leaves member states free to adopt rules which continue to govern domestic production2• The Treaty provides that notwithstanding harmonisation measures adopted under article 100a (but not article
100),member states retain a right to protect 'major needs' (exigences importantes) such as those of article 36 or protection of the environment or the
working environment by maintaining higher standards and excluding
goods which do not meet them3, unless the measure harmonises national law
exhaustively. New technical requirements are required to be notified to the
Commission4 and cannot be introduced for a certain periods.
194. Reverse discrimination. Application of Cassis de Dijon may have the
effect of discriminating against home producers. Thus, where national rules
regulate the production of goods in a manner more stringent than the rules
which obtain in other member states, Cassis de Dijon will normally require
that goods produced in those other member states must have access to the
home market but the home producer, bound by the domestic rules, will be
operating at a cost or other comparative disadvantage. It was argued that
this offends the general Community principle of non-discrimination6, so that
a home producer ought to be exempt from the national rules to the same
extent as competitors who have access to the home market. The Court of
Justice held that such reverse discrimination is not prohibited by the Treaty,
as such a prohibition would result in reducing all national rules to their lowest common denominator. So national rules (where there has been no
exhaustive harmonisation) remain applicable to domestic production7•
195. Public procurement. The Cockfield White Paper identified the continued partitioning of national markets in public procurement, and the universal tendency to 'buy national', as one of the most evident barriers to the
achievement of a genuine internal markets. Public procurement is therefore

1 See eg Case 5/77 Tedeschi v Denkavit Commerciale [1977] ECR 1555, [1978] 1 CMLR 1; Case
251/78 Denkavit v Minister fUr Erniihrung [1979] ECR 3369, [1980] 3 CMLR 513; Case C-323/93
Societe civile agricole du Centre d'insemination
tion artificielle du departement de la Mayenne,

de la Crespelle v Co-operative d'eIevage et d'insemina-

judgment of 5 October 1994, not yet reported.

2 See para 194 below.
3 EC Treaty, art 100a(4); see also art 130t. On the one judicial consideration of art 100a(4) see
Case C-41/93 France v Commission [1994] ECR 1-1829. For an example of the Commission
endorsing a national derogation by authority of art 100a(4) see Decision 94/783, OJ 1316,
9.12.94, P 43.
4 Directive 83/189, OJ LlO9, 26.4.83, p 8.
S Ibid; Case C-139/92 Commission v Italy [1993] ECR 1-4707.
6 See para 168 above.
7 See eg Case 98/86 Ministere Public v Methot [1987] ECR 809, [1988] 1 CMLR 411.
8 Completing the Internal Marlret, COM(85) 310, para 81.
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now governed by a series of directives regulating public works contractsl,
public supplies contracts2 and utilities contracts3, combined with other directives seeking to co-ordinate procedures for the award of contracts4 and to
ensure transparency5 and compliance6• Very generally, they impose upon
. national, regional and local authorities, when acting as 'contracting authorities' in all but minor contracts for building or civil engineering work (public
works) or the purchase, lease, rental or hire purchase of products from a supplier (public supplies), an obligation to give notice of a contract they intend
to award7 and then award the contract in accordance with the procedures
provided in the directives. Reservation of a proportion of contracts to tenders from a particular geographic area of a member state is a breach of article 308, even if the implementation of such a policy only deters or might deter
imports from other member states9• Technical specifications which favour or
eliminate certain makes or sources of contract goods or services are in principle prohibitedlO• A contract awarded in a manner inconsistent with these
rules is voidable. Alternatively, the Commission may raise an enforcement
action under article 16911, and the Court of Justice has not been slow to order
the interim supension of a contract shown prima facie to contravene the directives owing to the irreparable loss to contractors unable to tender or supply12.
196. Industrial property rights. Another area in which the application of
national rules may fragment the Community market is the protection of industrial and intellectual property rights. National rules governing property ownership are safeguarded by article 222 of the Treaty, whilst article 36 specifically
mentions the protection of industrial or commercial property as a permitted
exception to articles 30 and 34. However, the Court of Justice has held that
whilst the existence of such rights is not affected by the Treaty, their exercise may
infringe the rules on free movement13• The question therefore is not whether it
is compatible with the Treaty for national law to confer exclusive rights upon
inventors or manufacturers, but whether the proprietors of such rights should
be entitled to enforce them in such a way as to restrict the free movement of
goods. As a general rule, the power conferred by national law to restrict the
importation of goods protected by the right is said to be 'exhausted' once the
1
2
3
4
S
6
7
8
9
10
11
12
13

Directive 71/305, JO L185, 16.8.71, P 5 (as amended).
Directive 77/62, OJ L13, 15.1.77, p 1 (as amended).
Directive 90/531, OJ L297, 29.10.90, P 1.
Directives 93/36, 93/37 and 93/38, OJ L199, 9.8.93, pp 1, 54 and 84.
Directive 80/723, OJ L195, 29.7.80, P 35.
Directive 89/665, OJ L395, 30.12.89, p 33.
The notice is submitted to the Community's office for Official Publications and then published in a special series of the Official Journal.
Case 21/88 Du Pont de Nemours v Unita Sanitaria di Carrera [1990] ECR 1-889.
Case 132/88 Commission v Greece [1990] ECR 1-1567.
See eg Case 45/87 Commission v Ireland [1988] ECR 4929.
See eg Case C-243/89 Commission v Denmark (Storeb<elt) [1993] ECR 1-3353; Case C-45/91
Commission v Greece [1992] ECR 1-2525.
See eg Case 45/87R Commission v Ireland [1987] ECR 783; Case' 194/88R Commission v Italy
[1988] ECR 5647. On the power of the Court to order interim relief see para 113 above.
Case 78/70 Deutsche Grammophon v Metro [1971] ECR 487, [1971] CMLR 631.
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good has been put into free circulation in a member state by the proprietor of
the right or with his consent1. Enforcement of an industrial property right in
pursuance of a restrictive practice or of market dominance may also infringe
the Community rules on competition2• There has been some harmonisation in
the field - for example, the creation of the Community trade mark in 19943 - but
generally it has proved a difficult process.
197. State monopolies of a commercial character. Article 37 of the Treaty
deals with the special situation of 'state monopolies of a commercial character', ie, those enjoying exclusive rights under national law in the procurement and distribution of goods. Such monopolies must be 'adjusted' to the
extent necessary to conform with Treaty rules on the free movement of
goods, which requires the abolition of any exclusive right of import4. Article
37 applies only to those activities connected intrinsically with the functioning of the monopoly and not other severable national rules5, and is directly
effective6• It must be read with later provisions of the Treaty relating to the
application of the competition rules to public undertakings, to state aids and
to discriminatory taxation7•

(c)

AGRICULTURE

198. Agriculture. The Treaty provides special and very complex rules governing trade in agricultural products. Agriculture is an important part of the
economy of some, and enjoyed subsidies in all, member states. Further, in
the aftermath of the 1939-45 war self-sufficiency in food was regarded as an
important and praiseworthy objective. The Treaty therefore made special
provisions for agriculture in Title 11 of Part Three (articles 38 to 47), in two
ways: first, by making special rules for trade in agricultural products, and
second, by providing for the development of a Common Agricultural Policy.
The workings of the CAP are beyond the scope of this book. Three general
points should be noted.
First, 'agricultural products' are defined as 'the products of the soil, of stockfarming and of fisheries and products of first-stage processing directly related
to these products'S. The fisheries policy is therefore an aspect of the CAP.
1 Case 78/70 Deutsche Grammophon v Metro [1971] ECR 487, [1971] CMLR 631. The consent must
however be freely given (Case 19/84 Pharmon v Hoechst [1985] ECR 2281, [1985] 3 CMLR 775);
scission of a national trade mark does not imply consent (Case C-10/89 SA CNL-Sucal NV v
HAG GF AG (Hag II) [1990] ECR 1-3711, [1990] 3 CMLR 571; Case C-9/93 IHT Internationale
Heiztechnik v Ideal Standard [1994] ECR 1-2789).
2 See para 237 below.
3 Regulation 40/94, OJ L11, 14.1.94, P 1.
4 Case 59/75 Pubblico Ministero v Mtlnghera [1976] ECR 91, [1976] 1 CMLR 557.
5 Case 86/78 Grandes Distilleries Peureux v Directeur des Services Fisceaux [1979] ECR 897, [1980]
3 CMLR 337.
6 Case 6/64 Costa v ENEL [1964] ECR 585, [1964] CMLR 425.
7 See paras 249-260 below.
8 EC Treaty, art 38(1). An exhaustive list of products subject to the rules of the CAP are contained in Annex 11and in Regulation 7a, JO 1961 P 71 (5 Edn 1959-62 p 68).
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Second, the Treaty provides that 'save as otherwise provided ... , the rules laid
down for the establishment of the common market shall apply to agricultural
products'l. This means that agricultural goods are isolated from the application
of general Treaty rules, but only in so far as required by special provisions of the
CAP. In particular, the competition rules apply virtually unhindered2•
Third, the Treaty provides for the organisation of agricultural markets in
three possible ways, one of which is the creation of 'European market organisations'3. This is the method which was in fact adopted, and detailed systems
have been developed for the organisation of the market, including intervention and price support, in virtually all agricultural goods. The rules vary
depending upon the instrument regulating the partipIlar sector. The Court of
Justice has held that products not specified in Annex II4 or products which
have not been made subject to a market organisations are subject to the application of the normal rules of the Treaty, and that the creation of a market
organisation has the effect of depriving the member states of the power to take
any measure which might undermine or create exceptions to it6.
(D) FREE MOVEMENT OF PERSONS AND SERVICES

199. The distinction between persons and services. The Treaty deals with
persons and services in the three Chapters of Title III of Part Three, which
address: 'Workers' (articles 48-51) - the right of wage and salary earners to
work in other member states; 'Right of Establishment' (articles 52-58) - the
right of self-employed individuals and companies or firms to establish a permanent base in another member state and there pursue economic activities
in their own names; and 'Services' (articles 59-66) - the right to cross frontiers
in order to provide or receive services without establishing a permanent base
in another member state. The distinction is confusing since 'free movement
of persons' would normally be taken to imply the right of individuals to
move from one country to another, whether temporarily or permanently,
whilst 'free movement of services' would be taken to imply the more abstract
concept of an unrestricted right to provide or receive services in any part of
the Community. But that is not how the Treaty approaches the matter.

1 EC Treaty, art 38(2).
2 For agricultural products not specified in Annex II the competition rules apply normally;
Case C-250/92 Gettrup-Klim v Dansk Landbrugs Grovvareselskab, judgment of 15 December
1994, not yet reported. For agricultural products falling within Annex II they are applied by
Regulation 26, JO 1962 P 993 (S Edn 1959-62 p 129).
3 EC Treaty, art 40(2).
4 Cases 2-3/62 EEC Commission v Luxembourg and Belgium (Gingerbread) [1962] ECR 425, [1963]
CMLR 199.
5 Case 48/74 Charmasson v Minister for Economic Affairs and Finance [1974] ECR 1383, [1975] 2
CMLR 208; Case 68/76 Commission v France [1977] ECR 515, [1977] 2 CMLR 161. The only
major market not yet the subject of a common market organisation is that of potatoes.
6 See eg Case 51/74 Van der Hulst's Zonen v Produktschap voor Siergewassen [1975] ECR 79, [1975] 1
CMLR 236; Case 111/76 Officier van Justitie v van den Hazel [1977]ECR 901, [1980] 3 CMLR 12.
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200. Clarification of the distinction: Workers. The Chapter on workers is concerned with enabling individual wage or salary earners ('travailleurs') to find

employment within the context of the economic operations of actual or potential employers. It applies therefore only to individuals who are, or wish to be, in
a contract of employment and is not concerned with the freedom of employers
to conduct their operations. Although not defined in the Treaty or in
Community legislation, the term 'worker' has a specific Community law
meaning1• It covers anyone pursuing or wishing to pursue effective and genuine employment (ie, under the direction of and remunerated by an employer),
even if part time, so long as the work is not so infinitesimal as to be disregarded
as such, and even if reimbursement is at a rate lower than a minimum guaranteed wage2. A person seeking to exercise economic activity under the Treaty in
any other capacity must rely upon the Chapters on establishment and services.
201. Clarification of the distinction: Establishment
and services. The
Chapters on establishment and services apply to independent economic operators, whether individuals or other legal persons ('personnes non-salariees'),
pursuing economic activities in their own names beyond the frontiers of their
home member state. The difference between establishment and services is not
always clear-cut. Establishment entails 'the actual pursuit of an economic
activity through a fixed establishment in another Member State for an indefinite period'3 and suggests domiciliation4 and permanent or at least durable
integration into the economy of another member state. Services entails the
provision or enjoyment of economic activity in another member state upon a
temporary basis. Generally, the Chapter on Services will apply where the
provider and the recipient of a service (in its colloquial sense) are established
('domiciled'), or deemed to be established, in two separate member states5•
202. Scheme. Subject to this framework, the rules governing workers, establishment and services follow the same general pattern. The Court of Justice
tends to treat them as particular aspects of a uniform system and, unless concerned with the specific rules of a particular chapter, to construe them in the
same manner. Essentially, the Treaty deals with three types of obstacle to the
free movement of persons and services: (1) restrictions on grounds of nationality; (2) other unjustifiable restrictions which can be abolished altogether;
and (3) restrictions which cannot be abolished altogether but whose adverse
effects upon free movement can be removed by harmonisation
or

1 Case 75/63 Unger v Bestuur der Bedrijfsvereniging voor Detailhandel en Ambachten [1964] ECR
177, [1964] CMLR319.
2 Case 53/81 Levin v Staatssecretaris van justitie [1982] ECR 1035, [1982] 2 CMLR 454; Case
139/85 Kempfv Staatssecretaris van justitie [1986] ECR 1741, [1987] 1 CMLR 764; in Case 196/87
Steymann v Staatssecretaris van justitie [1988] ECR 6159, [1989] 1 CMLR 449 work in a religious
community in exchange for pocket money was held to constitute 'work' for these purposes.
3 Case C-221/89 R v Secretary of State for Transport, ex parte Factortame [1991] ECR 1-3905 at 3965,
[1991] 3 CMLR 589 at 627.
4 This is strongly implied by the German term for establishment Niederlassung.
5 Case 205/84 Commission v Germany (Insurance and Co-Insurance) [1986] ECR 3755 at 3801,
[1987] 2 CMLR 69 at 100.
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co-ordinating legislation. Most of the basic rules have direct effect and can be
enforced in national courts without further legislation.
203. Beneficiaries. The primary beneficiaries of the Treaty provisions on the
free movement of persons and services are nationals of a member state as
defined by the nationality laws of that state (or, now, citizens of the Union)!
and companies or firms formed in accordance with the laws of a member
state2. There is no concept of 'free circulation' of third country nationals
equivalent to that required by the customs union for goods3• Thus, a national
of a third country lawfully resident in one member state enjoys no right of
free movement - indeed, virtually no rights at all4 - under Community law.
The lack of uniform rules in this area is the chief obstacle to completion of the
internal markets. The Treaty does however provide an option (not yet exercised fully) to extend the Chapter on Services to nationals of third countries6•
Nationals of third countries may also enjoy 'parasitic' rights by virtue of
Treaty rights conferred upon their spouses and families7 or by virtue of
being employees of a Community firm providing services in another member states. Certain aspects of the treatment of third country nationals are now
pursued by the European Union under Title VI of the Treaty on European
Union9•

204. Families.

Persons entitled to free movement within the Community
would be less inclined to exercise that freedom if they were unable to bring
their families with them. Community legislation 10 therefore provides that the
rules on entry and residence for persons seeking to work, establish themselves or provide or receive a service apply, irrespective of nationalityll, also
to:

(1) their spouses, and their own and their spouses' descendants who are
either under 21 years of age or are dependants; and
(2) dependant relatives in the ascending (and descending!2) line of both
spouses.

1
2
3
4
5
6
7
8
9
10
11
12

See para 171 above.
EC Treaty, art 58.
See para 178 above.
A national of a third country resident in the Community may petition the European
Parliament and the Parliament's Ombudsman; see para 54 above.
See para 170 above.
EC Treaty, art 59, 2nd para.
See para 204 below.
Case C-113/89 Rush Portuguesa v Office National de /'Immigration [1990] ECR 1-1417;Case C43/93 Vander Elst v Office des Migrations lnternationales [1994] ECR 1-3801.
See paras 295-298 below.
Directive 68/360, JO L257, 19.10.68, P 13 (S Edn 1968 (11)P 485), art 1 (workers); Directive
73/148, OJ U72, 28.6.73, P 14, art 1 (establishment and services).
Non-Community nationals may be required to obtain visas.
Directive 68/360 provides only for the ascending line; Directive 73/148 provides for both.
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A 'spouse' exists only by virtue of a lawfully contracted marriage1,
Admission of family members who do not fall within heads (1) or (2) but
who are dependent upon the holder of the primary right must be 'facilitated'
(workers) or 'favoured' (establishment and services). The meaning of these
terms has not yet been tested. Family members of a worker or of a person
established in another member state have the right to work there2 (an important advantage for family members who are not Community nationals), even
in a regulated profession, provided they have the necessary qualifications3•
They also have a right to education and to vocational training in the member
state upon an equal footing with home nationals4•
205. Right of entry. The Treaty gives migrant workers (the term used to
describe a Community national exercising rights as a worker) the right to
move freely throughout the territory of the member states in order to accept
'offers of employment actually made', to stay within a member state for the
purpose of employment and to remain there after employmenP. The provisions on the Chapters on establishment and services are less explicitbut have
been construed as involving the same rights mutatis mutandis. Detailed rules
applying equally to migrant workers and natural persons exercising their
rights in relation to establishment and services confer the right to be issued
with an identity card or passport, to leave the national territory and enter the
territory of another member state merely upon the production of the identity
card or passport6• A migrant worker may enter a member state in order to
look for employmenf, even if unemployed and without an offer of work, so
long as the intention to look for work is genuine. The period for which he
may do so, though not defined, is generally understood to be a minimum of
three months. The United Kingdom, which allows six months8, was held to
be entitled to expel a Belgian migrant worker who had failed to find work
during that six-month period, unless he could prove that he was continuing
to look for work and had a genuine chance of being engaged9•
206. Right of residence. The right of residence in another member state
depends upon whether the individual is exercising an economic activity by
1 Case 59/85 Netherlands v Reed [1986] ECR 1283, [1987] 2 CMLR 448. But the status of 'spouse'
continues so long as the marriage survives, even if the spouses are separated and divorce proceedings are in progress; see Case C-370/90 R v Immigration Appeal Tribunal and Singh, ex parte
Secretary of State for the Home Department [1992] ECR 1-4265, [1992] 3 CMLR 358; also Case
267/83 Diatta v Land Berlin [1985] ECR 567, [1986] 2 CMLR 164.
2 Regulation 1612/68, JO L257, 19.10.68, P 2 (S Edn 1868 (II) P 475), art 11.
3 Case 131/85 Giil v Regierungspriisident Diisseldorf[1986] ECR 1573, [1987] 1 CMLR 501.
4 Regulation 1612/68, art 12; see further para 218 below.
5 EC Treaty, art 48(1}.These rules are directly effective; see Case 48/75 Procureur du Roi v Royer
[1976] ECR 497, [1976] 2 CMLR 614.
6 Directive 68/360, JO L257, 19.10.68, P 13 (S Edn 1968 (11)P 485), arts 2-3 (workers); Directive
73/148, OJ U72, 28.6.73, p 14, arts 2-3 (establishment and services); Case C-68/89 Commission
v Netherlands [1991] ECR 1-2637, [1993] 2 CMLR 839.
7 See eg Case 53/81 Levin v Staatssecretaris van Justitie [1982] ECR 1035, [1982] 2 CMLR 454.
8 Statement of Changes in the Immigration Rules HC Papers (1982-83) No 169, paras 67, 143.
9 Case C-292/89 R v Immigration Appeal Tribunal, ex parte Anton.issen [1991] ECR 1-745, [1991] 2
CMLR 373.
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virtue of a right conferred by the Treaty. Once a migrant worker is in work,
or a Community national is established in another member state, he is entitled to reside in the territory of that state] and to have a residence permit
valid for at least five years and automatically renewable2.An individual providing or receiving a service has a right of residence for as long as is necessary3;if the period is longer than three months he is entitled to a certificate of
'right of abode' as proof of his right of residence3• A migrant worker or a person established in another member state has the 'right to remain' in residence following completion of employment or activity'i, for example upon
retirement. Until 1992 an 'economic nexus', or some economic activity, however generously defined, was necessary in order to give rise to a right of residence5• In 1990 the Council adopted three directives (required to be
implemented by July 1992) which confer a right of residence upon all
Community nationals and their families who do not enjoy the right by virtue
of any other provision of Community law. The directives apply expressly to
pensioners6, students7 and to all others8 who can show they have adequate
medical insurance and sufficient resources to avoid becoming a burden upon
social assistance for the duration of their residence9•
207. Equal treatment: Regulation 1612/68. The Treaty lays down a general
prohibition against discrimination based upon nationalitylo. The purpose is
to ensure 'equal treatment' of the nationals of all member states (including
companies and firms) wherever they may be within the Community and
whatever the nature of the economic activity they wish to pursue. So any
rule which makes it more difficult for a Community national to find work,
establish himself or provide a service in another member state is prima facie
contrary to the Treaty. This includes rules created by legislation, but also
administrative rules and practices and rules made by autonomous professional bodies. The Treaty is concerned with the practical effect of the rule,
rather than its theoretical nature or source. Under Regulation 1612/6811,
migrant workers have, in principle, the same priority and employment law
1 Directive 68/360, arts 4-7; Directive 73/148, art 4(1).
2 Ibid. In order to obtain the permit workers and persons may be required to furnish proof of
employment or of economic activity. The first residence permit may be restricted to one year.
3 Directive 73/148, art 4(2).
4 Regulation 1251/70, JO L142, 30.6.70, P 24 (S Edn 1970 (ID p 402) (workers); Directive 73/34,
OJ 114, 20.1.75, P 10 (establishment).
5 See eg Case 13/76 Dona v Mantero [1976] ECR 133, [1976] 2 CMLR 578; Case 196/87 Steymann
v Staatssecretaris van Justitie [1986] ECR 1741, [1987] 1 CMLR 764.
6 Directive 90/365, OJ L180, 13.7.90, P 28.
7 Directive 90/366, OJ 1180, 13.7.90, p 30. This directive was annulled by the Court of Justice
in Case C-295/90 European Parliament v Council (Students) [1992] ECR 1-4193, [1992] 3 CMLR
281 for want of correct legal basis in the Treaty; its legal effects were declared to be operative
by the Court (see para 102 above) and it is now replaced by Directive 93/96, OJ 1317,
18.12.93, P 59. On students, see further para 218 below.
8 Directive 90/364 (the 'playboy' directive), OJ L180, 13.7.90, P 26.
9 The effect of art 8a(1), added by the TEU (see para 171 above), is raised in Case C-229/94 R v
Secretary of State for the Home Department, ex parte Adams (pending).
10 EC Treaty, art 6 and, more specifically for workers, art 48(2).
11 Regulation 1612/68, JO 1257,19.10.68, P 2 (S Edn 1968 (ID p 475).
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protection as home nationals, as the Regulation seeks to guarantee the right
to take up employment with the same priority and protection as home
nationals. Thus any form of limitation of employment to home nationals,
recruitment procedures designed specifically for them, restrictive advertising and eligibility limited to conditions which other Community nationals
cannot reasonably meet are prohibited 1. The prohibition applies not only to
direct discrimination but also to rules and practices which produce a similar
effect (ie covert or indirect discrimination)2. The only exceptions are language requirements where, given the nature of the employment, there is
objective justification for the requirementJ, and discriminatory tax rules for
which there is objective justification4• Migrant workers have, on the same
footing as home nationals, a right to vocational trainingS, to trade union
membership and activities6, and to housing and social and tax advantages7•
Equal treatment for those exercising rights under the chapters on establishment and services is secured upon a different basis8•
208. Social security: article 51 and Regulation 1408/71. Persons entitled to

free movement within the Community would also be disinclined to exercise
that freedom if by so doing they jeopardised any accrued entitlements to
social security benefits - the most obvious example being pension rights.
Regulation 1408/719 coordinates existing national social security schemes so
as to ensure fair entitlement to Community nationals exercising their rights
under the Treaty. The regulation applies to anyone affiliated with a social
security schemelO, thus including those exercising a right of establishment
and, where appropriate, those providing or receiving a service. Families, as
defined by the applicable national legislation, also fall within the ambit of
the regulation 11. The general scheme of the regulation is that benefits accrued
anywhere within the Community are 'aggregated', so that affiliation in
1 Regulation 1612/68, arts 3-4.
2 See eg Case 152/73 Sotgiu v Deutsche Bundespost [1974] ECR 153; Case C-272/92 Spotti v
Freistaat Bayern [1993] ECR 1-5185, [1994] 3 CMLR 629.
3 Regulation 1612/68, art 3(1); see Case 379/87 Groener v Minister for Education [1989] ECR
3967, [1990] 1 CMLR 4Ol.
4 In Case C-204/90 Bachmann v Belgian State [1992] ECR 1-249 the Court of Justice held that
national legislation which makes the deductibility of sickness and invalidity insurance contributions or pension and life assurance contributions conditional upon the contributions
being paid in the state is contrary to arts 48 and 49 but could be justified by the need to safeguard the cohesion of the applicable tax system. But cf Case C-279/93 Finanzamt KOlnAltstadt v Schumacker, judgment of 14 February 1995, not yet reported.
5 See para 218 below.
6 See eg Case C-213/90 Association de Soutien aux Travail/eurs Immigrcs v Chambre des Employcs
Prives [1991] ECR 1-3507, [1993] 3 CMLR 621.
7 Regulation 1612/68, arts 7-9. As to the breadth of 'social advantages' see Case 59/85
Netherlands v Reed [1986] ECR 1283, [1987] 2 CMLR 448.
8 See paras 212-217 below.
9 Regulation 1408/71, JO 1149, 5.7.71, P 1 (S Edn 1971 (Il) P 416), implemented by Regulation
574/72, JO L74, 27.3.72, P 1 (S Edn 1972 (I) P 159), both updated and consolidated in DJ C325,
10.12.92, P 3.
10 Regulation 1408/71, art 2.
11 Ibid, art 1(f).
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another member state must be taken into account in the disbursement of
benefits by the 'competent statell• The regulation covers sickness and maternity benefits, invalidity benefits, old age benefits; survivors' benefits, accident or occupational disease benefits, death grants, unemployment benefits
and family benefits. Both the regulation and national law are to be interpreted in such a way that claimants receive their full entitlementz.
209. Matters purely internal to a member ,~tate. A person can claim rights
under the Treaty only by seeking genuinely to exercise them. Where there is
no 'appreciable Community element' the matter is purely internal to the
member state and Community rules will not apply3. Thus a British citizen
cannot argue that a judicial order restricting her movements within the
United Kingdom infringes any Treaty right!. A non-Community national
cannot claim right of residence with family members who are Community
nationals but have never resided outside their own member stateS.The fundamental rights recognised as part of Community law cannot, as such, be
invoked in a British court in the absence of a Community law element6.And
a firm cannot seek to avoid planning rules in its own member state on the
ground that they infringe Community rules on right of establishmenf.
210. Restrictions. The Treaty recognises certain permissible restrictions to
the free movement of persons. They are:
(1) restrictions on entry or movement justified upon grounds of public policy, public security or public health8; and
(2) restrictions on employment in the public service or the exercise of public
authority9.
Like the exceptions to the rules governing the free movement of goods10,
they must be interpreted restrictively and be 'objectively justified' and proportionate. So, member states may define their own public policy but they
may invoke it to deny a Community national the exercise of his Treaty rights
1 As to the determination of the competent state (and therefore the applicable schemes and
legislation) see ibid, arts 12-15.
2 See eg Case 7/75 Mr and Mrs F v Belgium [1975] ECR 679, [1975] 2 CMLR 442; Case 24/75
Petroni v ONPTS [1975] ECR 1149; Case C-165/91 Van Munster v Rijksdienst voor Pensioenen,
judgment of 5 October 1994, not yet reported.
3 Case C-229/94 R v Secretary of State for the Home Department, ex parte Adams (pending) raises
the question whether this rule has to be modified in light of art 8a(1), added by the TEU (see
para 171 above).
4 Case 175/78 R v Saunders [1979] ECR 1129, [1979] 2 CMLR 216.
5 Cases 35-36/82 Morson and fhanjan v Netherlands [1982] ECR 3723, [1983] 2 CMLR 221; for an
English case see R v Secretary of State for Home Affairs, ex parte Tombofa [1988] 2 CMLR 609
(CA). But where the family has resided and worked for a time elsewhere in the Community
the Treaty rules apply upon their return; R v Immigration Appeal Tribunal and Singh, ex parte
Secretary of State for the Home Department [1992] ECR 1-4265, [1992] 3 CMLR 358.
6 Kaur v Lord Advocate 1981 SLT 322, [1980] 3 CMLR 79 (OH); on fundamental rights see para
153 above.
7 Case 204/87 Beknert v Procureur de la Republique, Rennes [1988] ECR 2036, [1988] 2 CMLR 655;
Cases C-29 etc/94 Criminal Proceedings against Aubertin, judgment of 16 February 1995, not
yet reported.
8 EC Treaty, arts 48(3), 56(1), 66.
9 Ibid, arts 48(4), 55, 1st para, 66.
10 See paras 191ff above.
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only if his presence would constitute 'a genuine and sufficiently serious
threat to public policyl affecting one of the fundamental interests of the
state2• A member state may not rely upon grounds of public policy where it
has adopted no measures effectively to combat the activities in question
amongst its own nationals3• Nor may it take a broad view of what constitutes
'public service' or 'public authority' so as to restrict employment in those
fields to its own nationals. Such restriction is justified only in areas in which
powers are conferred to safeguard the interests of the state4• If a post requires
previous experience in the public service, experience acquired in the public
service of another member state must be taken into accounts.
211. Directive 64/221. Directive 64/2216 lays down procedural safeguards in
relation to restriction of Treaty rights on grounds of public policy, public security and public health7• The directive is directly effectiveB• The permitted
grounds may not be invoked to serve economic ends. The only diseases or disabilities which may justify refusal of entry (but not expulsion) on grounds of
public health are listed. Member states may not add unilaterally to the list.
Measures adopted upon grounds of public policy or public security must be
based exclusively upon an individual's 'personal conduct'. A criminal record
is not in itself sufficient justification for exclusion or expulsion. A person has
the right to be informed of the reasons for refusal of entry or expulsion, the
right of appeal to a court of law and the right, except in cases of urgency, to
remain for at least fifteen days (entry) or a month (expulsion). In the United
Kingdom the provisions of the directive are incorporated into the Immigration
Rules, which must, of course, be read and applied in the light of the directive.

1 Case 36/75 Rutili v Minister of the Interior [1975] ECR 1219 at 1231, [1976] 1 CMLR 140 at 155.
The original French (une menace reelle et suffisamment grave pour l' ordre public) is clearer. It also
illustrates the linguistic and cultural difficulties inherent in Community law. 'Public policy' is
a very unsatisfactory translation of ordre public; offentliche Ordnung; openbare orde and ordine
pubblico, all of which have well-established and specific meanings in the national law of other
member states which are neither rendered by 'public policy' nor necessarily equivalent to the
meaning to be given to the term in Community law. In this context 'public order' would probably be better than 'public policy'.
2 Case 30/77 R v Bouchereau [1977] ECR 1999, [1977] 2 CMLR 800.
3 Cases 115 & 116/81 Adoui and Cornuaille v Belgium [1982] ECR 1665, [1982] 3 CMLR 631; on a
similar principle applied to the free movement of goods see para 192 above.
4 See Case 2/74 Reyners v Belgium [1974] ECR 631, [1974] 2 CMLR 305; Case 149/79 Commission
v Belgium (No 1) [1980] ECR 3881, [1981] 2 CMLR 413 and (No 2) [1982] ECR 1845, [1982] 3
CMLR 539; Case 66/85 Lawrie-Blum v Land Baden-Wurttemberg
[1986] ECR 2121, [1987] 3
CMLR 389; Case C-42/92 Thijssen v Controledienst voor Verzekering [1993] ECR 1-4047;Case C37/93 Commission v Belgium [1993] ECR 1-6295.
5 Case C-419/92 Scholz v Opera Universitaria di Cagliari [1994] ECR I-50S, [1994] 1 CMLR 873.
6 Directive 64/221, 101964 P 850 (S Edn 1963-64 p 117).
7 Directive 64/221 applied originally only to workers and their families, but was extended by
Directive 75/35, OJ 114, 20.1.75, p 14 to apply also to persons exercising rights of establishment and services and their families, and by the three general residence directives (see para
206 above) to persons exercising rights thereunder and their families.
8 Case 41/74 Van Duyn v Home Office [1974] ECR 1337, [1975] 1 CMLR 1.
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Right of establishment.
As mentioned above1, the Chapter on
Establishment applies to both natural and legal persons. Its scope therefore
extends to 'the setting up of agencies, branches and subsidiaries'2, although
it does not (yet) extend to a right to transfer the central management and
control of a company to a member state other than that of incorporation3• The
Treaty recognises that obstacles may exist (other than those connected with
public policy, public security, public health and the public service) which are
justified, as in the case of goods, for protection of the consumer or of the public generally. Obvious examples are the rules regulating the medical and
allied professions, banking and insurance. The Chapter on right of establishment therefore has four distinct elements or phases:
(1) the prohibition of any new restrictions on the' right of establishment of
nationals of other member states ('the standstill'; article 53);
(2) the abolition of any restriction on the ground of nationality by the end of
the transitional period and the prohibition of any such restriction after
that date (article 52)4;
(3) the implementation of a 'General Programme for the abolition of existing
restrictions on freedom of establishment within the Community '(article
54)5; and
(4) the adoption of directives 'in order to make it easier for persons to take
up and pursue activities as self-employed persons' (article 57)6.
Phases (1) and (2) relate solely to the removal of restrictions which amount,
directly or indirectly, to restrictions on grounds of nationality. The relevant
provisions are directly effective7• They impose a duty to recognise the qualifications held by nationals of other member states8 and a prohibition of
restrictions whose effect is to discriminate against them9• Generally the
Treaty is concerned with 'activities' - what people actually do and the practical restrictions upon whether or how they may do it - rather than the way
in which member states happen to organise the performance of those activities. This is particularly important when considering professional activities10,
since the lines of demarcation between different professions in the member
states are not always the samell.
Phases (3) and (4) require the Community institutions to act. Phase (3), as
212.

1 See para 201.
2 EC Treaty, art 53.
3 Case 81/87 R v HM Treasury and Commissioners of Inland Revenue, ex parte Daily Mail [1988]
ECR 5483, [1988] 3 CMLR 713.
4 As interpreted in Case 2/74 Reyners v Belgian State [1974] ECR 631, [1974] 2 CMLR 305.
5 Such a programme was adopted in 1961; see JO 1962 P 36 (S Edn (2nd series) XI, p 7).
6 'Self-employed persons' is a bad translation of personnes non-salariees,which includes, in this
context, companies and firms as well as self-employed individuals.
7 Case 6/64 Costa v ENEL [1964] ECR 585, [1964] CMLR 425; Case 2/74 Reyners v Belgian State
[1974] ECR 631, [1974] 2 CMLR 305.
8 See paras 214-215 below.
9 Case 107183 Ordre des avocats au barreau de Paris v Klopp [1984] ECR 2971, [1985] 1 CMLR 99;
Case 3/88 Commission v Italy [1989] ECR 4035.
10 See eg Case 2/74 Reyners v Belgian State [1974] ECR 631, [1974] 2 CMLR 305.
11 See eg Case C-61/89 Bouchoucha [1990] ECR 1-3551, [1992] 1 CMLR 1033.
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the language of article 54 makes clear, is concerned with the abolition of restrictions. As to Phase (4), the language of article 57 ('making it easier to take up and
pursue activities') shows that it is concerned not so much with abolition of
restrictions as with positive measures to secure mutual recognition and coordination of the national regulatory regimes. The Treaty does not call for or
require the creation of a market for professional or other services which is
'free' in the sense of being unregulated. Nor is it a manifesto for deregulation.
Some of the measures adopted may have that effect, but that is in part a matter
of political choice, and in part a consequence of the developed rules on competition 1which complement the rules on the common market.
213. Harmonisation
of qualifications. A significant barrier to the right of
establishment consists in national requirements that access to certain 'regulated' trades or professions depends upon qualifications, which nationals of
other member states are unlikely to possess. The Council therefore adopted
directives in a number of sectors harmonising national rules on educational
or professional qualifications, so enabling a person duly qualified in one
member state to establish himself or provide a service in any other member
state. These 'co-ordination' and/or 'mutual recognition' directives cover,
amongst others, wholesale trade2, retail trade3, commercial agents4, doctors5,
veterinarians6,
dentists7, nursesB, midwives9, pharmacistslO and architectsl1.
The 'Lawyers' Services Directive'12 grants to lawyers qualified in one member state a limited right of audience in the courts of another, but not a right
of establishment13.
214. Equivalence.

The process of sectoral harmonisation proved to be excessively time-consuming, and, in the more difficult sectors in which national
traditions vary widely, impossible. The Court of Justice had in the meanwhile developed the principle of 'equivalence' of qualifications. This means
that, whilst the member states may still regulate qualifications and professional or academic titlesl4, a person seeking to establish himself in a 'regulated' trade or profession in another member state has the right to have his
existing qualifications taken into account. The competent authorities of the
1
2
3
4
5
6
7
8
9
10
11
12
13

See paras 223-260 below.
Directive 64/223, JO 1964 P 863 (S Edn 1963-64 p 123).
Directive 68/363, JO U60, 22.10.68, P 1 (S Edn 1968 (Ill) P 496).
Directive 64/224, JO 1964 P 869 (S Edn 1963-64 p 126).
Now consolidated in Directive 93/16, DJ L165, 7.7.93, P 1.
Directive 78/1026, DJ L362, 23.12.78, pp I, 7.
Directive 78/686, DJ U33, 24.8.78, pp I, 10.
Directive 77/452, DJ L176, 15.7.77, p 1.
Directive 80/154, DJ L33, 11.2.80, p 1.
Directive 85/432, DJ U53, 24.9.85, P 34.
Directive 85/384, DJ U23, 21.8.85, P 15.
Directive 77/249, DJ L78, 26.3.77, p 17.
See Case C-55/94 Gebhard v Consiglio dell' Ordine degli AiTlIocati e Procuratori di Milano (pending). The Commission has now put forward a draft directive on establishment of lawyers,
not yet published.
14 See eg Case C-19/92 Kraus v Land Baden-Wiirttemberg [1993] ECR 1-1663.
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host member state must consider whether those qualifications, even if different, are 'equivalent' to those required of home nationals, and may refuse him
authorisation only if they decide on reasonable grounds that they are insufficient. The refusal must be reasoned, and it must be subject to judicial
review. Where the existing qualifications are equivalent in some aspects but
not in others, the person is entitled to pursue further training to make up the
difference, and can be required to do no morel. The broad effect is that a
requirement of educational, technical or professional qualifications can
inhibit the right of a Community national to establish himself or provide a
service in another member state only where he has no qualifications from his
own state or where they are demonstrably deficient or demonstrably different compared to those required of nationals of the host state.
215. Mutual recognition. The case law of the Court of Justice led a policy
shift from harmonisation to equivalence as part of the single market programme. Directive 89/48 creates a general system for 'mutual recognition' of
higher education diplomas2• Equivalence is presumed, and (very broadly)
member states must give the fullest possible recognition to university and
similar qualifications gained in other member states. Directive 92/513 implements the same scheme for post-secondary training or education of one to
three years' duration. These directives apply in all areas not subject to harmonisation by specific sectoral directives; Directive 89/48 therefore applies
to lawyers' qualifications4•
(E) SERVICES

216. Scope of the free movement of services. The Chapter on Services
applies where the provider and the recipient are established in different
member states. It applies in the increasingly important area of inter-state
broadcastingS and other services provided by electronic or similar means.
1 The principle of equivalence ('Cassis de Dijon' for establishment and services) was developed
through Case 71/76 Thieffry v Conseil de l'ordre des avocats ilia Cour de Paris [1977] ECR 765,
[1977] 2 CMLR 373; Case 11/77 Patrick v Ministre des Affaires Culturelles [1977] ECR 1199,
[1977] 2 CMLR 523; Case 222/86 UNECTEF v Heylens [1987] ECR 4097, [1989] 1 CMLR 901;
Case C-340/89 Vlassapoulou v Ministerium fUr Justiz, Bundes- und Europaangelegenheiten BadenWUrttemberg [1991] ECR 1-2357, [1993] 2 CMLR 221; Case C-319/92 Haim v Kassenzahniirtzliche
Vereinigung Nordrhein [1994] ECR 1-428, [1994] 2 CMLR 169.
2 Directive 89/48, OJ L19, 24.1.89, P 16. A higher education diploma is, in principle, one which
requires at least three years' tertiary education evidenced by a degree or comparable award;
art 1(a).
3 Directive 92/51, OJ L209, 24.7.92, P 25.
4 Although Directive 89/48 has no bearing upon recognition of legal qualifications as amongst
the three jurisdictions within the UK (this being 'wholly internal' to a member state; see para
209 above), it served as inspiration for Parliament to adopt a similar scheme for transferability of UK legal qualifications; see the Courts and Legal Services Act 1990, c 41, s 60 (for
England and Wales); and the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990, c
40, s 30. No equivalent legislation has been adopted for Northern Ireland.
5 Case 155/73 Guiseppe Sacchi [1974] ECR 409, [1974] 2 CMLR 177.
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The concept of services (in its Treaty sense) includes the right to receive a service as well as the right to provide it, and the Court of Justice has taken a liberal view of what may constitute a 'service'. Thus the provisions of the
Chapter apply, for example, to tourism and health care!, to the procurement
of abortions2 and, indeed, virtually any lawful but temporary presence of a
Community national in another member state3• They may also be relied
upon as against the state by any person (natural or legal) resident or established there wishing to provide a service to a recipient established in another
member state4• Any national legislation which, without objective justifications, impedes or makes more difficult a provider of a service from exercising the right to do so infringes article 596•
217. Services and imperative reasons of public interest. As in the case of
establishment, freedom to provide services raises the problem of qualifications. Further, the provider of 'services' is, ex hypothesi, domiciled outwith
the jurisdiction of regulatory bodies of the host state. Legitimate barriers to
the provision of services (other than those expressly permitted on grounds of
public policy, public security, public health and work in the public service)
may therefore arise in the interests of 'prudential supervision'. The Court of
Justice has developed principles, analogous to the Cassis de Dijon mandatory
requirements?, which permit member states to inhibit the provision of services for 'imperative reasons of public interest'. These cannot in principle
result in discrimination as between 'home' and 'foreign' providers of servicesB and apply where, and only where, (a) there is objective justification for
the restrictive national rule, (b) due account is taken of the standards and
rules to which the provider of the service is subject in his home state, and (c)
the restriction is proportionate9• But a person may not, in order to evade the
professional rules of conduct in one member state, establish himself in
another and then rely upon the Treaty in order to provide 'services' in the
1 Cases 286/82 and 26/83 Luisi and CarbonevMinistero
del Tesoro [1984] ECR377, [1985] 3 CMLR
52.
2 Case C-159/90 Society for the Protection of Unborn Children v Grogan [1991] ECR 1-4685, [1991] 3
CMLR849.
3 See eg Case 186/87 Cowan v Tresor Public [1989] ECR 195, [1990] 2 CMLR 613.
4 Case C-18/93 Corsica Ferries Italia v Corpo dei Piloti del Porto di Genova [1994] ECR 1-1783;Case C381/93 Commission v France (Maritime Transport), judgment of 5 October 1994, not yet reported.
5 See para 217 below.
6 Case C-288/89 Stichting Collectieve Antennevoorziening
Gouda v Commissariat voor de Media
[1991] ECR 1-4007; Case C-76/90 Sager v Dennemeyer [1991] ECR 1-4221; Case C-381/93
Commission v France (Maritime Transport), judgment of 5 October 1994, not yet reported. This
is analogous to the Dassonville test developed in the context of free movement of goods; see
para 187.
7 See paras 189ff above.
8 See Case C-76/90 Sager v Dennemeyer [1991] ECR 1-4221; Case C-18/93 Corsica Ferries Italia v
Corpo dei Pi/oti del Porto di Genova [1994] ECR 1-1783.
9 Case 205/84 Commission v Germany (Insurance and Co-Insurance) [1986] ECR 3755, [1987] 2
CMLR 69; Case C-154/89 Commission v France (Tourist Guides) [1991] ECR 1-659; Case C288/89 Stichting Collectieve Antennevoorziening
Gouda v Commissariat voor de Media [1991] ECR
1-4007; Case C-211/91 Commission v Belgium [1992] ECR 1-6757; Case C-275/92 HM Customs
and Excise v Schindler [1994] ECR 1-1039, [1995] 1 CMLR 4.
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former; in such cases he will be deemed to be established in the former state
and subject to its supervisory rules 1.
218. Students. Except in so far .as it is ancillary to other Treaty rights - for
example, schooling for the families of workers2 - education falls largely outwith the Treaty3. Publicly-funded education is not a 'service' within the
meaning of the Treatyt. Nevertheless, higher (ie tertiary and technical) education is closely bound to vocational training, which is a concern of the
Treaty5. So, a student in higher education has a right of residence for the
duration of his studies6 and article 6 of the Treaty?prevents a member state
from imposing higher fees upon students from other member states8• The
Treaty does not (yet) require that subsistence grants paid to home students
be provided to students from another member state9, unless the student concerned has been a migrant worker in the member state where he wishes to
study and is thereafter unintentionally unemployed, or there is a link
between his former work and the course of education he wishes to pursue, or
the purpose of further study is to improve his prospects in the labour marketJO•

219. Financial services; company law. Banks, insurance companies and
other providers of financial services are 'persons' enjoying right of free
movement under the Treaty. But the Court ofJustice has recognised that special rules are necessary in this field for the protection of the consumerl1•
There are a number of directives designed to ease the process of mutual
1 Case 33/74 Van Binsbergen v Bestuur van de Bedrijfsvereniging voor de Mataalnijverheid [1974]
ECR 1299, [1975] 1 CMLR 298; Case 292/86 Gullung v Conseil de rordre des avocats du barreau
de Colmar et de Saverne [1988] ECR 111, [1988] 2 CMLR 57; Case C-148/91 Vereniging Veronica
Omroep Organisatie v Commissariat voor de Media [1993] ECR 1-487; Case C-23/93 TVIO v
Commissariat voor de Media, judgment of 5 October 1994, not yet reported.
2 See para 204 above.
3 But see paras 281ff below.
4 Case 263/86 Belgium v Humbel [1988] ECR 5365, [1999] 1 CMLR 393; Case C-I09/92 Wirth v
Landeshauptstadt Hannover [1993] ECR 1-6447. However, education provided for fees at the
full market rate might constitute a service.
S EC Treaty, art 127. Higher education pursued for the sole purpose of an improvement in
general knowledge may be different; see Case 293/85 Commission v Belgium [1988] ECR 305,
[1989] 2 CMLR 527 at 3355££and 538ff per Advocate General Slynn.
6 Case C-357/89 RJlulin v Minister for Education and Science [1992] ECR 1-1027, [1994] 1 CMLR
227. This right derives directly from the Treaty; the directive which grants a right of residence to students (see para 206 above) therefore has utility only in that it also grants a right
of residence to their families.
7 See para 168 above.
8 Case 298/83 Gravier v Ville de Liege [1986] ECR 610, [1985] 3 CMLR 1; Case 24/86 Blaizot v
University of Liege [1988] ECR 379, [1989] 1 CMLR 57; Case C-47/93 Commission v Belgium
[1994] ECR 1-1593, [1994] 3 CMLR 685.
9 Case 197/86 Brown v Secretary of State for Scotland [1988] ECR 3205, [1988] 3 CMLR 403; Case
39/86 Lair v Universitiit Hannover [1988] ECR 3161, [1989] 3 CMLR 545.
10 Case 39/86 Lair v Universitiit Hannover, above; Case C-357/89 RJlulin v Minister for Education
and Science [1992] ECR 1-1027, [1994] 1 CMLR 227.
11 Case 205/84 Commission v Germany (Insurance and Co-Insurance) [1986] ECR 3755, [1987] 2
CMLR 69; see para 217 above.
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recognition1, and others dealing with the structure, capitalisation and management of companies in order to ensure that companies incorporated in one
member state can operate freely in another2• Regulation 2137/85 provides
for the 'European Economic Interest Grouping' (EEIG), the first corporate
structure created by Community law, which enables firms in various member states to undertake joint ancillary activities without need for capitaIisation3• In 1968 the member states entered into a convention on the mutual
recognition of companies4, but it has not yet entered into force. In 1989 the
Commission published a draft regulation on the formation of the 'European
Company' (Societas Europ;ra)5, but the Council has shown no enthusiasm to
adopt it into law.
(F) FREE MOVEMENT OF CAPITAL

220. Capital. Unlike the provisions on the free movement of goods, persons
and services, the original Chapter of the Treaty on Capital (articles 67-73) did
not, for practical purposes, have any direct effect. Current payments connected specifically with the free movement of goods, persons or services fell
under a later provision of the Treaty which was directly effective6 and so
could not be impeded by exchange controls7• Two directives adopted in 1988
and 19898required the liberalisation of a wide range of capital movements,
so giving broad effect to the free movement of capital9• However, this
1 See eg Directive 64/225, JO 1964 P 878 (5 Edn 1963-64 p 131) (re-insurance); Directive 73/183,
OJ L194, 16.7.73, p 1 (banks and other financial institutions); Directive 73/239, OJ L228,
16.8.73, p 3 (non-life direct insurance); Directive 77/780, OJ L322, 17.12.77, P 30 (credit institutions); Directive 78/473, OJ L151, 7.6.78, p 25 (co-insurance); Directive 88/357, OJ L172,
4.7.88, P 1 (second non-life insurance directive); Directive 92/49, OJ L228, 11.8.92, P 1 (third
non-life insurance directive); Directive 92/121, OJ L29, 5.2.93, P 1 (monitoring of credit institutions).
2 Eg, the company law directives on safeguards for the protection of company members
(68/151, JO L65, 14.3.68, P 8 (5 Edn 1968 (I) P 41)); safeguards for members in the formation of
public limited companies and their capital (77/91, OJ L26, 31.1.77, P 1); mergers (78/855, OJ
L295, 20.10.78, P 36); annual accounts (78/660, OJ L222, 14.8.78, P 11); consolidated accounts
(83/349, OJ L193, 18.7.83, P 1); scission or 'de-merger' (82/891, OJ L378, 31.12.82, P 47);
accountancy laws (83/349, OJ L193, 18.7.83, P 1); audits (84/253, OJ L126, 12.5.84, P 20); disclosure requirements for branches (89/666, OJ L395, 30.12.89, P 36); single member private
limited companies (89/667, OJ L395, 30.12.89, P 40); taxation of mergers (90/434, OJ L225,
20.8.90, p 1); taxation of parents and subsidiaries (90/435, OJ L225, 20.8.90, p 6). These directives have been implemented in the UK by amendment of the Companies Acts.
3 Regulation 2137/85, OJ L199, 31.7.85, P 1.
4 Convention of 29 February 1968 on the Mutual Recognition of Companies, Firms and Legal
Persons.
5 COM(89)268 final; see also the Commission proposal for employee participation in the
European Company, OJ C263, 16.10.89, p 69.
6 EEC Treaty, art 106; now subsumed within EC Treaty, art 73b(2).
7 Cases 286/82 and 26/83 Luisi and Carbone v Ministero del Tesoro [1984] ECR 377, [1985] 3 CMLR
52.

8 Directive 88/361, OJ L178, 8.7.88, P 5; Directive 89/646, OJ L386, 30.12.89, P 1.
9 See Cases C-358 & 416/93 Ministerio Fiscal v Bordessa, judgment of 23 February 1995, not yet
reported.
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Chapter of the Treaty was replaced completely by the Treaty on European
Union 1. The Treaty now provides that all.restrictions upon the movement of
capital and payments between member states are prohibited2• The language
of the prohibition is such as to create direct effect.There is also a general prohibition of restrictions upon the movement of capital and payments between
member states and third countries3• National restrictions continue in force
for capital movement to and from third countries involving direct investment, financial services and admission of securities to capital markets4• The
Council may introduce regulatory measures5.Member states remain entitled
(a) to differentiate in tax law regarding place of residence or place of investment, to provide for prudential supervision of financial institutions and to
take measures justified on grounds of public policy or public security, so
long as these measures do not constitute arbitrary discrimination or a disguised restriction to the free movement of capital6; and (b) to adopt unilateral safeguard measures regarding capital movements or payments from a
third country for serious political reasons and upon grounds of urgency7.
Otherwise, control of capital movements and payments now falls within the
exclusive competence of the Community, and is intimately bound up with
the drive towards economic and monetary union8.
(G) TRANSPORT

221. Transport. Transport is governed by Title IV of the Treaty, comprising articles 74 to 84. Like agriculture9, the Treaty envisaged not a free market but a regulated market in transport, and it was to be implemented by
a Common Transport PolicylO.In 1985the Court of Justice condemned the
Council's failure to agree upon a common policyll. Notwithstanding the
absence of rules, the Court has held that the Chapter on provision of services applies fully to transport services with an inter-state dimension12 and
that the treaty rules on competition apply to some transport sectors13•

1 EC Treaty, arts 73a-g.
2 EC Treaty, art 73b(1) and (2). A right of temporary derogation is provided to some member
states (not the United Kingdom) until 31 December 1995; Ibid, art 73e.
3 Ibid, art 73b(1) and (2).
4 Ibid, art 73c(1).
5 Ibid, arts 73c(2), 73f and 73g(1).
6 Ibid, art 73d.
7 Ibid, art 73g(2).
8 See paras 262-267 below.
9 See para 198 above.
10 EC Treaty, art 74.
11 Case 13/83 European Parliament v Council [1985] ECR 1513, [1986] 1 CMLR 138.
12 Case C-18/93 Corsica Ferries Italia v Corpo dei Piloti del Porto di Genova [1994] ECR 1-1783;see
paras 216-217 above.
13 Case 66/86 Ahmed Saeed Flugreisen v Zentrale zur Bekiimpfung Unlauteren Wettbewerbs [1989]
ECR 803, [1990] 4 CMLR 102.
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Nevertheless, legislative process towards a true common policy remains
patchy and slow. There is Community legislation dealing, inter alia, with
the following aspects of transport: market access1; user tariffs2;cabotage3;
structural harmonisation4; mutual recognition of qualifications5; driving
licences6; social conditions7; and technical and safety standards8•

(b) Common Rules on Competition, Taxation and Approximation
of Laws
222. General. Title V of the Treaty is entitled 'Common Rules on
Competition, Taxation and Approximation of Laws', and is divided into
three Chapters:
(1) Rules on competition (articles 85-94);
(2) Tax provisions (articles 95-99); and
(3) Approximation of laws (articles 100-102).
The chapter on approximation (or harmonisation) of laws prescribes the procedure for legislation to eliminate differences in the laws of the member
states which impede the functioning of the common market (article 100)and
the internal market (article 100a)9.The Treaty on European Union added a
provision which empowers the Community to adopt rules regarding visas
for third country nationals entering the CommunitylO.Otherwise, whilst the
harmonisation procedures are clearly of great importance in achieving the
internal market and 'fine tuning' the common market, and the directives

1 First Directive on road carriage, JO 1970/2005; Directive 86/216, DJ Ll52, 6.6.86, p 47 (air services).
2 Directive 93/89, DJ L279, 12.11.93, P 32 (road transport).
3 Regulation 4059/89, DJ L390, 30.12.89, p 3 (road cabotage).
4 Eg Directive 91/439, DJ L237, 24.8.91, p 25 (infrastructure development of railways).
5 Directive 74/561, DJ L308, 19.11.74, p 18 (road hauliers); Directive 74/562, DJ L308, 19.11.74,
p 23 (road passenger transport operators); Directive 76/135, DJ L21, 29.1.76, P 10 (navigability licences for inland waterway vessels); Directive 87/540, DJ L322, 12.11.87, P 20 (carriers
of goods by waterway); Directive 91/670, DJ L373, 31.12.91, P 21 (civil aviation personnel);
Directive 91/672, DJ L373, 31.12.91, p 29 (inland boatmasters).
6 Directive 80/1263, DJ L375, 31.12.80, P 12; Directive 91/439, DJ L237, 24.8.91, p 1.
7 Eg Regulation 3820/85, DJ L370, 31.12.85, p 1 (working conditions); Regulation 3821/85, DJ
L370, 31.12.85, P 8 (tachographs); Directive 91/671, DJ L373, 31.12.91, p 26 (safety belts).
8 Directive 79/116, DJ L33, 8.2.79, p 33 (maritime tankers); Directive 80/51, DJ Ll8, 24.1.80, P
26 (noise emissions from subsonic aircraft); Directive 82/714, DJ L301, 28.10.82, p 1 (inland
waterway vessels); Directive 85/3, DJ L2, 3.1.85, P 14 (road vehicles); Directives 92/6, DJ
L57, 2.3.92, P 27 and 92/24, DJ Ll29, 14.5.92, P 154 (governors); Directive 92/22, DJ Ll29,
14.5.92, P 11 (glazing); Directive 92/62, DJ Ll99, 18.7.92, P 33 (steering equipment); Directive
93/65, DJ LlS7, 29.7.93, p 52 (air traffic management equipment and systems).
9 See para 193 above. On the breadth of art 100a as a legal base see Case C-359/92 Germany v
Council [1994] ECR 1-3681.
10 EC Treaty, art lODe; see para 297 below.
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adopted under it may have relevance for the interpretation of national legislation1, Chapter 3 does not of itself enact any substantive rules of law.
(A) THE RULES ON COMPETITION

(i) Introduction
223. General. Article 3(g) (formerly article 3(f)) of the Treaty prescribes as
one of the 'activities' of the Community 'a system eI'lsuring that competition
in the internal market is not distorted'. The concept of 'distortion of competition' is fundamental to Community competition law, implying that the
norm should be a situation where the market is allowed to operate freely.
The aim set out in article 3(g) is implemented by the 'rules on competition'
which are divided into three sections:
(1) Rules applying to undertakings (articles 85-90);
(2) Dumping (article 91);and
(3) Aids granted by States (articles 92-94).
The section on dumping is concerned only with dumping as between member states, and with the end of the transitional period is now spent (except
transitionally for Austria, Finland and Sweden). Measures taken by the
Community against the dumping of products from third countries on the
Community market are taken under the provisions implementing the
Common Commercial Policy2.
The rules applying to undertakings follow the pattern established by the
Sherman Act 1890 in the United States which prohibits, first, 'every contract,
combination or conspiracy in restraint of trade', and second, the 'monopolization of trade and commerce' - in other words, distortion of free competition which results, in the first case, from the collusive action or conduct of
two or more economic operators and, in the second, from the predominant
market power of one. This has become a standard approach to competition
law and has been adopted in a number of countries3• But the Treaty is concerned not just to ensure a 'level playing field' amongst competitors, but also
to ensure that the barriers which the earlier provisions of the Treaty have
abolished are not replaced by barriers created by the economic operators
themselves and to promote interpenetration of national markets.
The rules on state aids complement the rules applying to undertakings by
preventing member states from distorting competition by subsidising the
operation and activities of domestic producers or suppliers of services.
The rules on competition are then further complemented by the rules
relating to taxation which prevent member states from adopting the other

1 See para 148 above.
2 See para 270 below.
3 For recent examples see the (Canadian) Competition Act, RSC 1985, C C-34 as amended by se
1986, C 26; the (Irish) Competition Act of 1990; the (Italian) Anti-Trust Law, Legge 287/1990;
the Swedish Competition Laws of 1 July 1993.
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possible method of providing financial assistance - by taxing domestic
products in a manner different from imported products.
224.Complementarity of Treaty rules. Just as the common rules of this Title
complement one another, so, together, they reinforce and complement the
provisions on the free movement of goods, persons, services and capital.
Indeed, the Court of Justice has recognised that the competition rules of the
Treaty are 'so essential that without [them] numerous provisions of the
Treaty would be pointless' 1•
(ii) The Rules Relating to Undertakings

(1) The Operative Provisions: Articles 85 and 86
225.General. Articles 85 and 86are the main operative provisions of this section of the Treaty. Article 85(1)prohibits:
'All agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and
which have as their object or effect the prevention, restriction or distortion of
competition within the common market'.

Article 86, unlike the Sherman Act, does not outlaw monopolies as such.
Rather it prohibits:
'Any abuse by one or more undertakings

of a dominant position',

or (using words which more faithfully reflect the original language texts of
the Treaty) 'the abusive exploitation of a dominant position'. Articles 85 and
86 state principles2 and should not be construed as if they were statutory
provisions. They are not mutually exclusive and an agreement or business
practice may be caught by both3• The rules of Community law and of
national law are likewise not mutually exclusive and, again, an agreement or
business practice may be caught by both4• Subsequent articles provide for
Community legislation to give effect to the principles of articles 85 and 86
(article 87);pending the adoption of such legislation, for their enforcement
by national and Community authorities (articles 88 and 89);and special provisions for applying the competition rules to public and 'privileged' undertakings (article 90).
226. Undertakings. Articles 85 and 86 are concerned with the conduct of
'undertakings'. The word 'undertaking' (entreprise; Unternehmer) is not
1 Case 6/72 Europemballage and Continental Can v Commission [1973] ECR 215 at 244, [1973]
CMLR 199 at 223.
2 EC Treaty, arts 87(1) and 89(1).
3 See eg Case 66/86 Ahmed Saeed F/ugreisen v Zentrale ZI/Y Bekiimpfung Unlal/teren Wettbewerbs
[1989] ECR 803, [1990] 4 CMLR 102; Case T-51/89 Tetrapak v Commission [1990] ECR 11-309,
[1991] 4 CMLR 334; Cases T-68 & 77-78/89 Societil Italiana Vetro v Commission (Flat Glass)
[1992] ECR 11-1403,[1992] 5 CMLR 302.
4 See para 232 below .
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defined in the Treaty, but it is very wide, covering every type of entity,
regardless of its legal status, from a single individual to a multinational corporation, provided he or it has legal capacity and is engaged in economic
activity of some sort. So, an opera singer!, a sports federation2, a public
agency and anything in between are undertakings in so far as they carry on
economic or commercial activities.
227. Obligations of the member states. The competition rules are concerned
with the conduct of undertakings, not with J:'lationallegislation. However,
member states have an obligation under articles 85 and 86, in conjunction
with article 54, not to introduce or maintain in force any national rules which
might render their application ineffective5•

228. The prohibitions (articles 85(1) and 86). Both article 85(1) and article 86
expressly prohibit certain specific types of restrictive practice:
(1) practices relating to the fixing of purchasing or selling prices or other
trading conditions (for example conditions of sale);
(2) practices which limit or control production, markets (outlets) or technical development;
(3) the application of dissimilar conditions to equivalent transactions,
thereby placing other trading parties at a comparative disadvantage; and
(4) making the conclusion of contracts subject to acceptance of supplementary or unconnected obligations6•
Article 85 further prohibits agreements to share markets or sources of supply7. But these lists of prohibited practices are not exhaustive. The Treaty is
concerned, as always, with the practical economic effect of what is done, and
any conduct falling within the general prohibitions of articles 85(1) and 86 is
illegal.
229. Nullity of contracts (article 85(2». According to article 85(2), any agreement or decision which infringes article 85(1) is 'automatically void'. Unlike
the scheme of national law in some countries, no previous decision to that
effect is requiredB• Article 86 contains no equivalent provision, but illegal
conduct cannot, in any event, give rise to enforceable rights for the defaulting undertaking. The prohibitions therefore have horizontal direct effect9,
1
2
3
4
5

Decision 78/516 (RAI/Unitel), OJ L157, 15.6.78, P 39, [1978] 3 CMLR 306.
Decision 92/521 (re World Cup 1990 Package Tours), OJ L326, 12.11.92, p 31, [1994] 5 CMLR 253.
Case C-41/90 Hofner v Macrotron [1991] ECR 1-1979, [1993] 4 CMLR 306.
See para 167 above.
Case 13/77 Inno v ATAB [1977] ECR 2115, [1978] 1 CMLR 283; Case 311/85 Vereniging van
Flaamse Reisbureaus

6
7
8
9

v Sociale Dienst van de Plaatselijke en Gewestelijke

Overheidsdiensten

[1987]

ECR 3801, [1989] 4 CMLR 213, and more recently Case C-2/91 Criminal Proceedings against
Wolf Meng [1993] ECR 1-5751, Case C-185/91 Bundesanstalt fiir den Giiterfernverkehr v Gebriider
Reif! [1993] ECR 1-5801 and Case C-245/91 Criminal Proceedings against Ohra Schadeverzekeringen [1993] ECR 1-5851.
EC Treaty, arts 85(1) (a), (b), (d), (e) and 86 (a)-(d).
Ibid, art 85(1)(c).
Regulation 17/62, JO 1962 P 24 (S Edn 1959-62 p 87), art 1.
Case 127/73 Belgische Radio en Televisie v SABAM [1974] ECR 313, [1974] 2 CMLR 238.
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and their enforcement is a matter for the national courts. It is also a matter for
the Commission. The enforcement powers of each are discussed belowl.
230. Exemption (article 85(3». Because some agreements or practices which
fall within the prohibition of article 85(1) may nonetheless produce beneficial
effects, article 85(3) provides authority for exempting certain types of agreements from the prohibition of article 85(1) (but not article 86). Exemption is
discussed below2•
231. The relevant market. The compatibility

of any agreement or business
practice with articles 85 and 86 must be assessed in the context of 'the relevant market', which is a function essentially of two characteristics, the 'relevant product or service market' and the 'relevant geographic market'3:
(1) The relevant product or service market includes any products or services
which are identical or equivalent to those in question. The products or
services must be 'interchangeable' or 'substitutable'. Whether or not this
is the case must be judged from the vantage point of the user or consumer/ normally taking the characteristics/ price and intended uses of
the product or service together. In other words, can one product or service be replaced with another whilst satisfying the same technical or consumer demands? If it can, they form part of a product or service market
comprising all the products or services which are interchangeable with,
or capable of substitution for, one another. If it cannot, the produce or
service in question forms its own market. For example, bananas have
been held to constitute a single product market because of special characteristics which distinguish them from fresh fruit generallY', whilst port
services for ferries on the Holyhead-Dun Laoghaire route were held to
constitute a single service market owing to the inconvenience for a number of passengers of using the other British-Irish ferry routes5• The market need not be a large one6; it is sufficient that there be an identifiable
market in which the substitution of one product or service for another is
burdensome or less attractive to the customer.
(2) The relevant geographic market is defined by reference to a geographic territory throughout which the product or service in question moves freely.

1 See paras 238-239.
2 See paras 240ff.
3 A third characteristic may be a 'temporal' consideration since markets may change over time
(eg with technological development) or there may be seasonal variations; see eg Case 27/76
United Brands v Commission [1978] ECR 207, [1978] 1 CMLR 429.
4 Case 27/76 United Brands v Commission, above.
5 Decision of 11 June 1992 (B & IfSealink Harbours and Sealink Stena), [1992] 5 CMLR 255;
Decision 94/19 (Sea ContainersfStena Sealink), DJ LIS, 18.1.94, p 8. See also Case 66/86 Ahmed
Saeed Flugreisen v Zentrale zur Bekiimpfung Unlauteren Wettbewerbs [1989] ECR 803, [1990] 4
CMLR 102.
6 See eg Case 22/78 Hugin Kassaregister v Commission [1979] ECR 1869, [1979] 3 CMLR 345, in
which the relevant product market was found to be that in spare parts for a particular make
of cash register.
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The market may be the global market where the relevant product (for
example, a type of aeroplane!) is available without hindrance throughout
the world. It may be the whole of Europe, or the whole of the Community,
if those areas constitute a geographically homogeneous area for the availability of a particular product or service. It may be narrower where the
product or service is not available, or is available in limited quantities or at
irregular intervals, in parts of the Community, where the nature of the
product or service restricts mobility2, or w~ere there are other barriers,
physical or legal, to entry into particular national markets.
232. Scope of article 85(1). The terms of article 85(1)~must be analysed very
carefully in order to determine its scope and application. The following
points should particularly be noted.
(1) Although article 85(1) seems to apply to any anticompetitive co-operation
between any two or more undertakings, the Court of Justice has held that it
does not apply where the undertakings form a single economic unit, such as
a group in which subsidiaries have no real freedom to determine their
course of action, or where the agreement or practices in question are concerned merely with the internal allocation of tasks as between members of
the same corporate family (the 'economic entity doctrine')3. Whether this is
the case is a matter of fact. In any event, article 86 may still apply ..
(2) Prima facie, article 85(1) strikes at all agreements and practices falling
within its terms, both 'horizontal' (agreements between competitors)
and
'vertical'
(agreements
between
a manufacturer
and a
distributor/retailer
or between any of these and a customer)4, however
innocuous or even beneficial they may be from the point of view of competitions. The Court of Justice has recognised a 'de minimis rule' which
excludes from the scope of article 85(1) agreements and practices whose
effect upon competition between member states is not 'appreciable'6. The
Commission has issued a series of notices which seek to define the scope
of this rule7• In practice, the rule has limited application. The Court has
also indicated that an agreement may fall outwith the scope of article
85(1) where it constitutes no real threat to competition or to the functioning of the common market and where its anticompetitive effects are a
1 Decision 91/619 (Aerospatiale-Aleniajde Havilland), DJ L334, 5.12.91, p 42, [1992] 4 CMLR M2.
2 Eg, linguistic barriers; Case C-360/92P Publishers Association v Commission, judgment of 17
January 1995, not yet reported.
3 Case 15/74 Centrafarm v Sterling Drug [1974] ECR 1147, [1974] 2 CMLR 480; Case T-I02/92
Viho Europe BV v Commission, judgment of 12 January 1995, not yet reported.
4 The application of art 85(1) to vertical agreements was first recognised in Cases 56 & 58/64
Consten & Grundig v EEC Commission [1966] ECR 299, [1966] CMLR 418, which repays careful
reading as it lays a foundation for much of the Court's thinking on art 85.
5 The benefits of an otherwise illegal agreement are taken into account in considering whether
an exemption from the prohibition ought to be granted it under art 85(3); see para 241 below.
6 Case 56/65 Societe Technique Miniere v Maschinenbau Wm [1966] ECR 235, [1966] CMLR 357;
Case 5/69 Viilkv Vervaecke [1969] ECR295, [1969] CMLR273; Case 22/71 Beguelin v GLlmport
Export [1971] ECR 949, [1972] CMLR 81. 'Appreciable' is a rendering of the French sensible and
the German spurbar, which indicate a lower threshold than the word 'appreciable' conveys.
7 Notice on agreements of minor importance which do not fall under art 85(1), DJ C231, 12.9.86,
p 2. The notice is a second revision (the first being in 1977) of an original 1970 notice.
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necessary incident of the proper functioning of an agreement which is
not, in its essence, anticompetitive1. But the existence of any rule to that
effect - sometimes called the 'rule of reason' - has been expressly recognised by the Court only once in a (dated) opinion of an Advocate
GeneraF, has never been recognised by the Commission, is on any view
of more limited scope than its United States progenitor, and will require
further elaboration from the Court before it may be relied upon with any
degree of certainty.
(3) The reference in article 85(1)to 'agreements between undertakings, decisions by associations of undertakings and concerted practices' does not
mean that a restrictive practice must be fitted into one of three mutually
exclusive categories in order to fall foul of the Treaty prohibition. The
phrase ought rather to be taken as a comprehensive description of the
ways in which independent undertakings can get together to prevent,
restrict or distort competition - by making written, oral or gentlemen's
agreements, through trade or professional associations, or simply by
informal concerted conduct or practices, the latter defined by the Court
of Justice as parallel behaviour not corresponding to normal market conditions by which undertakings 'knowingly substitute practical co-operation between them for the risks of competition'3. Latterly the
Commission has not concerned itself with identifying the existence of a
formal agreement, but has simply adduced evidence that an agreement
and/or a concerted practice exists4• All are prohibited, no matter how the
objectionable result has been achieved.
(4) Article 85(1) refers to 'object or effect'. Thus, a restrictive agreement is
prohibited if its object is prohibited, even if it has not yet taken effect or
has ceased to have effect. Equally, an agreement which has the effect,
actual or potential, of preventing, restricting or distorting competition, is
prohibited whatever its objects may be5. This is why article 85(3) is
needed to exempt agreements designed to achieve economically desireable objectives6•
(5) The references in article 85(1) to 'trade between Member States' and
'competition within the common market' are of significance more in relation to jurisdiction than to substance. An agreement or practice all of
1 See eg Case 56/65 Societe Technique Miniere v Maschinenbau Ulm [1966] ECR 235, [1966] CMLR
357; Case 26/76 Metro-SB-GrojJmiirkte v Commission [1977] ECR 1875, [1978] 2 CMLR 1; Case
258/78 Nungesser v Commission (Maize Seeds) [1982] ECR 2015, [1983] 1 CMLR 278; Case
243/83 Binon v Agence et Messageries de la Presse [1985] ECR 2015, [1985] 3 CMLR 800; Case
161/84 Pronuptia de Paris v Schillgalis [1986] ECR 353, [1986] 1 CMLR 414.
2 Case 56/65 Technique Miniere, above, at 257 (ECR) and 368 (CMLR) per Advocate General
Roemer.
3 Case 48/69 ICl v Commission (Dyestuffs) [1972] ECR 619 at 655, [1972] CMLR 557 at 622. For
further consideration of the nature of concerted practices see Case T-1/89 Rhone-Poulenc v
Commission (Polypropylene) [1991] ECR II-867.
4 See eg Decision 86/398 (Polypropylene), OJ 1230, 18.8.86, p 1, [1988] 4 CMLR 347; Decision
89/93 (Flat Glass), OJ 133, 4.2.89, p 44, [1990] 4 CMLR 535.
5 See Cases 56 & 58/64 Consten & Grundig v EEC Commission [1966] ECR 299 at 341, [1966]
CMLR 418 at 472.
6 See paras 240ff below.
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whose actual or potential effects are confined within a single member
state falls within the exclusive jurisdiction of the competition authorities
(if any) of that state. If its effects are wider, and appreciable, it will fall
within the jurisdiction of the national and of the Community authoritiesl.
An agreement or practice which is implemented within the Community
and has the effect of preventing, restricting or distorting competition
within the common market is prohibited even if it is made, and the parties to it are domiciled, outside the Community2.
233. Abuse of a dominant position. Article 86 of the Treaty prohibits abuse
of a dominant position. The concept is, however, difficult to define. It has
two components: market dominance, which is not of itself prohibited by article 863, and abusive exploitation of that dominance, which is. The abuse need
not occur in the market in which the undertaking is dominant: using market
power in one market in order to protect or strengthen the undertaking's
position in another, but related, market is enough4•
234. Dominance. Dominance can exist both in the supply and in the purchase of goods or services. In order to determine whether an undertaking
occupies a dominant position it is necessary first to identify the relevant markets - ie the relevant product or service market and the relevant geographic
markets. Applicati~n of article 86 requires dominance within the common
market 'or a substantial part of it'. A 'substantial part' of the common market
may be the territory of a single member state6 or even part of a member
state7• Having identified the relevant markets, it must then be shown that an
undertaking (or group of undertakings8) is dominant in those markets. A
very high market share - more than 85 per cent - is determinative of itself of
a dominant position9; a market share of 50 per cent constitutes a dominant
position except in exceptional circumstances 10. Whether dominance can exist

1 See Regulation
2
3
4
5
6
7

S
9
10

17, JO 1962 P 24 (S Edn 1959-62 p 87), art 9(3); Case 14/68 Wilhelm v

[1969] ECR
1, [1969] CMLR
100.
Bundeskartellamt
v Commission
(Woodpulp)
[1988] ECR 5193, [1988] 4 CMLR 901.
Cases 89 etc/85 Ahlstrom
Case 322/81 Michelin v Commission [1983] ECR 3461 at 3511, [1985] 1 CMLR 282 at 327.
Case 62/86 AKZO v Commission [1991] ECR 1-3359,[1993] 5 CMLR 215.
See para 231 above.
See eg Case 322/81 Michelin v Commission [1983] ECR 3461, [1985] 1 CMLR 282, in which the
relevant geographic market was the Netherlands.
Eg Cases 40 etc/73 Coaperatieve Vereniging 'Suiker Unie' v Commission [1975] ECR 1663, [1976]
1 CMLR 295, in which a relevant geographic market was Bavaria, Baden-Wiirttemberg and
parts of Hesse. In Case C-179/90 Merci Convenzionali Porto di Genova v Siderurgica Gabrielli
[1991] ECR 1-5889, [1994] 4 CMLR 422 and Case C-18/93 Corsica Ferries Italia v Corpo dei Piloti
del Porto di Genova [1994] ECR 1-1783 an undertaking was dominant in the provision of services in the port of Genoa and was held subject to the discipline of art 86 owing to the volume of trade processed in the port which affected a significant part of the common market.
See para 236 below.
Case 85/75 Hoffmann-La Roche v Commission [1979] ECR 461, [1979] 3 CMLR 211.
Case 62/86 AKZO v Commission [1991] ECR 1-3359, [1993] 5 CMLR 215.
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with a lower market share depends upon the respective market shares of the
undertaking and its competitorsl, their respective technical, financial or
other resources (such as intellectual property rights) and the undertaking's
conduct in the market. A statutory monopoly in the territory of a member
state constitutes of itself a dominant position2• Essentially, the question is
whether the undertaking is subject to the normal constraints of competition
or can behave to an appreciable extent without regard to its competitors and
its customers3• Two or more undertakings may, together, be dominant'.
235. Abuse. Once the existence of a dominant position is established, the
next question is whether the dominant undertaking has abused that dominance, and has done so in a manner which affects trade between member
states. Apart from the list in article 86 itseW, the most common examples of
abusive conduct have included predatory pricing6, refusing without objective justification to deal or supply? or dealing or supplying on less
favourable8 or discriminatory9 terms, tyinglO and giving loyalty rebates 11. But
so wide is the application of the prohibition that the simplest, and perhaps
the best, test is this: since the very presence of a dominant undertaking in the
market weakens the structure of competition12, such an undertaking has a
special responsibility not to allow its conduct further to impair genuine
undistorted competition13 or hinder the growth of competition14• If it does so
by any means, that constitutes an abuse of its dominant position.
1 See Case 27176 United Brands v Commission [1978] ECR 207, [1978] 1 CMLR 429; Case 322/81
Michelin v Commission [1983] ECR 3461, [1985] 1 CMLR 282. So, where one undertaking has,
say, 30 per cent of the market and none of its competitors has more than 10 per cent, the first
undertaking may have a dominant position; but this would not be so where, for example,
one undertaking had 30 per cent, two others 25 per cent and others 10 per cent and less.
2 Case C-260/89 Elliniki Radiophonia Tileorassi v Dimotiki Etairia Pliroforissis [1991] ECR 1-2925,
[1994] 4 CMLR 540; Case C-41/90 Hofner v Macrotron [1991] ECR 1-1979, [1993] 4 CMLR 306.
This may apply also to a statutory monopoly in only part of a member state; see Case C-179 /90
Merci Convenzionali Porto di Genova v Siderurgica Gabrielli [1991] ECR 1-5889, [1994] 4 CMLR
422; Case C-18/93 Corsica Ferries Italia v Corpo dei Piloti del Porto di Genova [1994] ECR 1-1783.
3 Case 27/76 United Brands v Commission [1978] ECR 207, [1978] 1 CMLR 429.
4 See para 236 below.
5 See para 228 above.
6 Eg Case 86176 Hoffmann-La Roche v Commission [1979] ECR 461, [1979] 3 CMLR 211; Case
62/86 AKZO v Commission [1991] ECR 1-3359, [1993] 5 CMLR 215, in which the Court held
that prices set lower than average variable cost necessarily constitutes predatory pricing.
7 Eg Cases 6 & 7/73 Commercial Solvents v Commission [1974] ECR 223, [1974] 1 CMLR 309;
Cases T-69, 70 & 76/89 RTE, BBC and fTP v Commission [1991] ECR II-485, 535 and 575, [1991]
4 CMLR 586,669 and 745.
8 Eg Case C-260/89 Elliniki Radiophonia Tileorassi v Dimotiki Etairia Pliroforissis [1991] ECR 12925, [1994] 4 CMLR 540.
9 Case 311/84 CBEM v CLT and IPB (Telemarketing) [1985] ECR 3261.
10 Case T-30/89 Hilti v Commission [1991] ECR II-1439.
11 Eg Cases 40 etc/73 Cooperatieve Vereniging 'Suiker Unie' v Commission [1975] ECR 1663, [1976]
1 CMLR 295; Case 322/81 Michelin v Commission [1983] ECR 3461, [1985] 1 CMLR 282.
12 Case 85/76 Hoffmann-La Roche v Commission [1979] ECR 461, [1979] 3 CMLR 211.
13 Case 322/81 Michelin v Commission [1983] ECR 3461, [1985] 1 CMLR 282; Case 62/86 AKZO
v Commission [1991] ECR 1-3359, [1993] 5 CMLR 215.
14 Case 85/76 Hoffmann-La Roche v Commission [1979] ECR 461, [1979] 3 CMLR 211; Cases T-24
& 28/92R Langnese-Iglo & SchOller v Commission [1992] ECR II-1839.
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236. Oligopolies. In order to infringe article 85(1) there must be conscious
conduct which does not correspond to normal market conditions1• In the
absence of a formal agreement, parallel behaviour, especially price parallelism, is normally strong evidence of the existence of a concerted practice. But
oligopolistic markets are not normal market conditions since price parallelism
is the natural state of such a market. So difficulties arise in the application of
article 85(1) to such a market. Article 86 however refers to 'abuse by one or
more undertakings of a dominant position'. ~e combined position of two or
more undertakings in an oligopolistic market could constitute 'collective' or
'joint' dominance so that their conduct would be subject to the discipline of
article 86. The Court of First Instance has suggested circumstances in which
this might be S02. The Court of Justice found that a combination of local statutory monopolies covering the whole territory of a member state constitutes a
dominant position3, which might be termed 'shared' dominance.
237. Intellectual property. The exercise of intellectual property rights is curtailed significantly by the exhaustion of rights principle under article 30". An
attempt to exercise or protect such a right may also be an infringement of
article 85(1) if it is the object, means or consequence of an agreement or concerted practice which partitions the markets. Further, whilst ownership of
intellectual property rights does not of itself constitute dominance and the
exercise of such a right does not of itself constitute abuse, the manner of its
exercise by a dominant undertaking - for example, refusal to supply, limiting production, arbitrary prices or royalties, tying, acquisition of rights to
competing technology - may constitute an infringement of article 866•
(2) Enforcement

238. Enforcement by the Commission: Regulation 17. Regulation 17", the
principal regulation implementing articles 85 and 86, gives the Commission
wide powers of investigation and enforcement.
1 See para 232 above.
2 Cases T-68 & 77-78/89 Societii Italiana Vetro v Commission (Flat Glass) [1992] ECR 11-1403at
1548, [1992] 5 CMLR 302 at 404. However, the Court annulled the Decision of the Commission
(Decision 89/93 (Flat Glass), DJ 1.33, 4.2.89, p 44, [1990] 4 CMLR 535), which found that there
had been collective dominance in that case.
3 Case C-323/93 Societe civile agricole de Centre d'insemination de la Crespelle v Co-operative d'e1evage et d'insemination artificielle du departement de la Mayenne, judgment of 5 October 1994, not
yet reported.
4 See para 196 above.
5 Cases 56 & 58/64 Consten and Grundig v EEC Commission [1966] ECR 299, [1966] CMLR 418;
Case 40/70 Sirena v EIla [1971] ECR 69, [1971] ECR 260; Case 15/74 Centrafarm v Sterling Drug
[1974] ECR 1147, [1976] 1 CMLR 1; Case 144/81 Keurkoop v Nancy Kean Gifts [1982] ECR 2853,
[1983] 2 CMLR 47. However, certain licensing agreements fall within the ambit of a 'block
exemption'; see para 245 below ..
6 Case 238/87 Volvo v Veng [1988] ECR 6211, [1989] 4 CMLR 122; Case T-51/89 Tetrapak v
Commission [1990] ECR 11-309,[1991] 4 CMLR 344; Cases T-69, 70 & 76/89 RTE, BBC & ITP v
Commission [1991] ECR 11-485,535 and 575, [1991] 4 CMLR 586, 669 and 745; on appeal as Case
C-241/91P (pending).
7 Regulation 17/62, JO 1%2 P 24 (5 Edn 1959-62 P 87).
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Investigation. Upon a complaint ('application') from a member state or an
undertaking with legitimate interest or upon its own initiative1, the
Commission may commence an investigation. It may require undertakings
to provide information2• Authorised Commission officials may enter the
premises of any undertaking, examine books and business records, take
copies therefrom, and ask for oral explanations on the spor. The
Commission may, in some circumstances musfl, and in all cases invariably
does, seek assistance from and co-operate with the appropriate national
authorities5 - in the United Kingdom, the Office of Fair Trading. Failure to
provide the information called for or refusal to submit to an investigation
may result in a fine6•
Termination and fines. Where the Commission finds that a breach of articles
85(1) or 86 has occurred it may issue an order requiring the breach to be
brought to an end7, including the power to order any positive action necessary to cure the breach8• It may, and frequently does, issue a decision declaring the existence of an infraction, even if it has been brought to an end, in
order to clarify a point of law and so prevent future infractions. This practice
has been endorsed by the Court of Justice9• If it finds that the breach has been
intentional or negligent, the Commission may impose a fine of up to one million ECU or 10 per cent of an undertaking's annual turnover, whichever is
the higher1o• It may also impose a liquidate penalty (known as a 'periodic
1 Regulation 17, art 3. The Commission has no duty to pursue a complaint but it has a duty to
consider the issues raised in order to determine whether there is conduct which infringes
arts 85(1) or 86 and justify any decision not to proceed; see Case T-24/90 Automec v
Commission [1992] ECR 11-2223, [1992] 5 CMLR 431; Case T-28/90 Asia Motor France v
Commission [1992] ECR 11-2285,[1992] 5 CMLR 431; Case T-37/92 Bureau Europeen des Unions
des Consommateurs v Commission [1994] ECR 11-285; Case T-74/92 Ladbroke Racing
(Deutschland) Gmbh v Commission, judgment of 24 January 1995, not yet reported.
2 Regulation 17, art 11. However, owing to the general principle of privilege against selfincrimination, an undertaking is not obliged to provide answers which would of themselves
constitute an admission of unlawful conduct; see Case 374/87 Orkem v Commission [1989]
ECR 3283, [1991] 4 CMLR 502 and para 153 above.
3 Regulation 17, art 14; an undertaking is protected to an extent from abuse of this power of
search by a general principle of the inviolability of its premises; see Cases 46/87 and 227/88
Hoechst v Commission [1989] ECR 2859, [1991] 4 CMLR 410 and para 153 above.
4 Cases 46/87 and 227/88 Hoechst, above.
5 Regulation 17, arts 11, 13, 14(4)-(6).
6 !bid, art 15(1).
7 !bid, art 3.
8 Cases 6 & 7/72 Commercial Solvents v Commission [1974] ECR 223, [1974] 1 CMLR 309. The
power of positive compulsion, although not fully explored, is most appropriate where an
undertaking has infringed art 86; the Commission has in principle no power to order a party
to enter into contractual agreements in order to cure a breach of art 85(1); see Case T-24/90
Automec v Commission [1992] ECR 11-2223,[1992] 5 CMLR 431.
9 Case 7/82 GVL v Commission [1983] ECR 483, [1983] 3 CMLR 645.
10 Regulation 17, art 15(2). To date, the highest fine imposed has been 248 million ECD (about £200
million), imposed upon eight associations and thirty-three companies wilfully engaged in a
longstanding and serious cartel in the cement market; see Decision 94/815 (Cement), DJ 1343,
30.12.94, P 1 (appeal pending). The highest fine imposed upon a single undertaking has been 75
million ECU (£60 million) for serious, persistent and deliberate breach of art 86; see Decision
92/163 (Tetrapak II), DJ L72, 18.3.92, P 1, [1992] 4 CMLR 551, upheld by the Court of First
Instance in Case T-83 /91 Tetrapakv Commission, judgment of 6 October 1994,not yet reported.
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penalty payment') of up to 1,000 ECU per day for each day on which an
undertaking, having been ordered to do so, fails to put an end to an infringement, fails to comply with a request for information, or refuses to submit to
an investigation1• Such a fine is, in the view of Community law, an administrative, not criminal, penalty2, but certain guarantees of the 'rights of
defence' nevertheless apply. In the United Kingdom, a Commission decision imposing a financial penalty is registered by the High Court or the
Court of Session as a 'European Community judgment'4 and enforced by
civil process5.,
Interim measures. The Commission may also order interim measures in the
course of an investigation where there is a prima facie breach of articles 85(1)
or 86, urgency, and either a likelihood of serious and irreparable injury or a
situation intolerable for the public interesF. Interim measures are most likely
to be adopted in cases involving injury through abuse of a dominant position. The Commission may, and frequently does, accept an undertaking
rather than pronounce a formal order.
Judicial control of the Commission. Any decision adopted by the Commission
under Regulation 17, including a decision imposing financial penalties? or
adopting interim measures8 is a decision within the meaning of article 189 of
the Treaty9and so subject to judicial review by the Court of First Instance or
the Court of Justice10•
Enforcement: National courts. As noted above, articles 85 and 86 are
directly effective and so create rights which national courts must protect.
The remedies by which these rights are to be protected vary with the substance of the issue. Article 85(2) declares that an agreement or decision which
infringes article 85(1) is 'automatically void' and so, unless the offending
239.

1 Regulation 17, art 16.
2 Ibid, art 15(4); confirmed by the Court of Justice is Case 45/69 Boehringer Mannheim v
Commission [1970] ECR 769. Although the distinction between 'administrative' and 'criminal' penalties is obscure to the common lawyer, it is of great importance in some other jurisdictions where a criminal record may seriously affect the right to pursue economic activities.
3 See eg Case 155/79 AM & S v Commission [1982] ECR 1575, [1982] 2 CMLR 264; Case 374/87
Orlcem v Commission [1989] ECR 3283, [1991] 4 CMLR 502; Case C-36/92P Samenwerkende
Elektriciteits-Produktiebedrijven
v Commission [1994] ECR 1-1911.
4 European Communities (Enforcement of Community Judgments) Order 1972, SI 1972/1590.
5 EC Treaty, art 192 and RSC, Ord 71, IT 15-24 (England and Wales); RC 62.18-62.25 (Scotland).
6 Case 792/79R Camera Care v Commission [1980] ECR 119, [1980] 1 CMLR 334; Case T-44/90 La
Cinq v Commission [1992] ECR lI-l, [1992] 4 CMLR 449.
7 Regulation 17, art 17.
8 Cases 228-9/82 Ford Werke v Commission [1984] ECR 1129, [1984] 1 CMLR 649; Case T-23/90
Automobiles Pellgeot v Commission [1991] ECR 1I-653, [1993] 5 CMLR 540.
9 See paras 142, 146 above.
10 As to what constitutes a reviewable decision in this particular context see Case 60/81 IBM v
Commission [1981] ECR 2639, [1981] 3 CMLR 635; Case T-64/89 Automec v Commission [1990]
ECR 1I-367, [1991] 4 CMLR 177; Case T-116/89 Prodifarma v Commission [1990] ECR 1I-843;
Case T-138/89 Nederlandse Bankvereniging v Commission [1992] ECR 1I-2181, [1993] 5 CMLR
436; Case T-28/90 Asia Motor France v Commission [1992] ECR 1I-2285, [1992] 5 CMLR 431;
Case T-37/92 Bureau Europeen des Consommateurs v Commission [1994] ECR 1I-285.
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provISIons are severable (severance being permissible1 and a matter for
national, not Community,law2), they cannot be enforced by the courts. This
would apply even if the proper law of the contract is that of a nonCommunity country since a court of the Community cannot give effect to
such an agreement. Article 86 contains no equivalent provision, but conduct
infringing it cannot give rise to enforceable rights for the defaulting undertaking. Third parties affected by an infringement of articles 85or 86may seek
appropriate remedies from their national courts such as damages3 or injunction/interdict4. But the lawfulness of a Commission decision, even where it
is to be registered and enforced as a European Community judgment, is, in
principle, subject to judicial review only before the Community courts.
Where a competition case arising before a national court appears to raise a
question of the application of articles 85 or 86, the Court of Justice is often
asked to rule on the question in a reference under article 1f75.
240. Exemption (article 85(3». There is an important difference between articles 85 and 86 in that conduct prohibited by article 86 is always illegal6,

whereas a restrictive agreement can, under article 85(3),be exempted from
the prohibition provided it meets certain strict criteria. The procedure for
obtaining exemption is laid down in Regulation 17. Exemption may be
granted only by the Commission7, A national court which is called upon to
consider an agreement which has not been formally exempted by the
Commission cannot presume that it should or will be exempted simply
because it appears to the national court to satisfy the criteria for exemption8,
Conditions for exemption. The conditions for exemption set out in article 85(3)are both positive and negative. The agreement must both:

241.

1 Cases 56 & 58/64 Consten & Grundig v EEC Commission [1966] ECR 299, [1966] CMLR 418;
Case 56/65 Societe Technique Miniere v Maschinenbau Wm [1966] ECR 235, [1966] CMLR 357.
2 Case 319/82 Societe de Vente de Ciments et Bretons v Kerpen et Kerpen [1983] ECR 4173, [1985] 1
CMLR 511.
3 Garden Cottage Foods Ltd v Milk Marketing Board [1984] AC 130, [1983] 3 CMLR 43 (HL).
4 See eg Argyll v Distillers 1987 SLT 514, [1986] 1 CMLR 764 (OH); Holleran v Thwaites [1989] 2
CMLR 917 (Ch D); Leyland DAF v Automotive Products [1994] 1 BCLC 245 (Ch D and CA).
5 See paras 106ff above.
6 See Case T-51/89 Tetrapak v Commission [1990] ECR 11-309,[1991] 4 CMLR 344.
7 Regulation 17, art 9.
8 See para 241 below. The exception to this rule is an 'old' or 'accession' agreement which benefits from 'provisional validity' - that is, an agreement which pre-dates the entry into force of
the competition rules (ie, March 1962 or the date of accession for new member states; as to
Austrian, Finnish and Swedish accession agreements see Corfu Accession Treaty, Annex I, Ill)
and was duly notified to the Commission is deemed to be exempted from the prohibition of
article 85(1), and so is enforceable in national courts, until such time as the Commission
adopts a formal decision; see Case 48/72 Brasserie de Haecht v Wilkin-Janssen (No 2) [1973] ECR
77, [1973] CMLR 287; Case 99/79l.Jmcome v Etos [1980] ECR 2511, [1981] 2 CMLR 264; Case C39/92 Petrogal v Correia Simoes [1993] ECR 1-5659. The exact renewal of a standard contract
enjoying provisional validity keeps the provisional validity alive; see Case 1/70 Marcel Rochas
v Bitsch [1970] ECR515, [1971] CMLR 104.

115

Community

Policies

Para 243

(1) positively, contribute to 'improving the production or distribution of
goods or to promoting technical or economic progress, while allowing
consumers a fair share of the resulting benefit'; and
(2) negatively, neither 'impose on the undertakings concerned restrictions
which are not indispensable to the attainment of these objectives' nor
'afford such undertakings the possiblity of eliminating competition in
respect of a substantial part of the products in question'.
Both sets of conditions must be satisfied before exemption can be granted,
and an assessment of whether they are satisfied depends upon economic as
well as legal considerations.
242. Notification. Exemption from the prohibition of article 85(1) can be
granted only if the agreement has been 'notified' to the Commission. The
procedures and forms ('Form A/B') are laid down by the Council!. There is
a right to be heard, and a procedure for exercising if, prior to a final decision
being adopted by the Commission. Information provided in a notification
enjoys a degree of privilege3; it cannot be used in national proceedings as
proof of infringement of national competition rules4• Proper notification5
provides immunity from the Commission's power to impose fines in respect
of any act occurring after notification, the immunity being operative from
the date of notification until the Commission adopts a formal decision refusing to grant exemption or, following a preliminary examination, issues a preliminary notice withdrawing immunity6. It does not affect the power and
duty of a national court, under article 85(2), to strike down a prohibited
agreemenf.
243. Negative clearance. Application may also be made, in a like manner
and on the same forms, for 'negative clearance's.Negative clearance is a declaration by the Commission that the agreement or conduct in question falls
outwith the prohibitions of the competition rules altogether. Two points
ought therefore to be observed. First, whilst there can be no exemption from
conduct which infringes article 86, an undertaking which is, or may be, in a
1 Regulation 17, arts 4, 5; Regulation 27/62,JO 1962 p 1118 (5 Edn 1959-62 p 132). Regulation 17,
art 4(2) relaxes the requirement to notify certain types of agreement, which may but need not
be notified. The exact status of art 4(2) agreements remains unclear; they are not immune from
Commission fines under Regulation 17 (Case 240/82 Stichting Sigarettenindustrie v Commission
[1985] ECR 3831), and except in the case of old or accession agreements (see previous note) art
4(2) ought to be treated with great caution. In the United Kingdom, 511973/950 provides that
notification is required also to be made to the Registrar of Restrictive Trade Agreements.
2 Regulation 17, art 19; Regulation 99/63, JO 1963 P 2268 (5 Edn 1959-62 p 47).
3 Regulation 17, art 20.
4 Case C-67/91 Direcci6n General de Defensa de la Competencia v Asociaci6n Espafiola de Banca
Privada [1992] ECR 1-4785; cf Case C-60/92 Dtto v Postbank [1993] ECR 1-5683;Case T-353/94
Postbank v Commission (pending).
5 It is very important that notification comply with all procedural requirements, otherwise it
will not be recognised; see Case 30/78 Distillers v Commission [1980] ECR 2229, [1980] 3 CMLR
121.
6 Regulation 17, art 15(2), (6).
7 See para 239 above.
8 Regulation 17, art 2.
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dominant position may ask the Commission to rule whether a certain course
of conduct would constitute an abuse of its (possible) dominance. Negative
clearance may therefore, unlike exemption, be applied for in the context of
article 86. Second, negative clearance is a declaration by the Commission
that, in the light of the information available to it, and in the view of the
Commission, the agreement or conduct falls outwith the provisions of articles
85 and 86. The declaration does not in the same way as an exemption bind
the national court, which may take a different view as to whether an agreement or conduct infringes articles 85 or 86, though it would be likely to
accord great weight to the Commission view.
244. 'Comfort letters'. Formal exemption or negative clearance for a notified
agreement can be granted only by a Commission decision. In practice, such
decisions are rare, and response to a notification often results in a 'comfort
letter' (or 'administrative letter'). Most cases are now resolved by 'closing the
file' in this way, and Form A/B asks whether the applicant(s) would be satisfied with a comfort letter in lieu of a formal decision. A comfort letter will
be issued where the Directorate General for competition (DG IV) is satisfied
upon the information before it that the agreement does not infringe article
85(1) or, if it does, would qualify for an exemption. It will state that the
Commission feels there is no reason to intervene in the matter or to proceed
to a final decision. Before issuing a comfort letter the Commission frequently
publishes a summary of the contents of a notified agreement in the Official
Journal and invites interested parties to submit observations1• A comfort letter, which can be issued only in respect of a properly notified agreement or
practice, does not constitute exemption or negative clearance2. The agreement is immune from Commission fines unless the Commission re-opens the
file. But national courts are not precluded from holding that article 85(1) or
86 applies and that the agreement or conduct is illegal. The views expressed
by the Commission may be taken into account in determining whether this is
S03. However, the terms of a comfort letter issued in response to an application for an exemption (as opposed to an application for negative clearance)
may be such as to imply that the agreement is prima facie inconsistent with
article 85(1), and so afford little comfort in a national court.
245. 'Block exemptions'. The Commission is empowered by article 85(3) to
grant exemptions not only to individual agreements but also to categories of
agreements. Such 'block exemptions' constitute an important mechanism for
the implementation of Commission policy in the competition field. The
exemptions are set out in regulations which, like article 85(3) itself, lay down
positive ('white list') and negative ('black list') criteria for exemption. An

1 See Reg 17, art 19(3). Care should be taken as third parties are frequently given very short
notice to submit observations.
2 Cases 253/78 and 1-3/79 Procureur de la Ripublique v Giry et Guerlain (the Perfume cases)
[1981] ECR 2327, [1981] 2 CMLR 99.
3 Case 31/80 L'Oreal v De Nieuwe [1980] ECR 3775, [1981] 2 CMLR 235.
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agreement which satisfies all the criteria is, without need for notification,
automatically exempt from article 85(1).Some block exemption regulations
further provide that agreements which do not fall entirely within the stated
criteria may be notified to the Commission and will be automatically exempt
unless the Commission has started 'opposition procedure' within six
months. Otherwise, agreements are exempt only if they fall wholly within
the four corners of the relevant regulation. (Application can always be made
for individual exemption of an agreement whose subject matter falls within
the scope of a block exemption regulation, but whose terms do not or may
not comply with the block exemption criteria.) As at 1 January 1995 the
Commission has adopted block exemptions in the following fields: exclusive
distribution agreements1; exclusive purchasing agreements (with special
provisions on petrol and beer purchasing)2; motor vehicle distribution and
servicing agreements3; patent licensing agreements4; specialisation agreements5; research and development agreements6; franchising7; know-how
agreements8; agreements in the insurance sector9; and commercial air transport agreementsJO• The block exemptions allow for a high degree of legal certainty, but they are sometimes criticised for discouraging innovation in
commercial dealing.
246. Problems of co-enforcement; Delimitis. It will be apparent that the present scheme for the enforcement of article 85 leaves open the question as to
the proper course for a national court to take when seized of a question
involving a new agreement which appears to be prohibited by article 85(1),
which does not fall within one of the block exemptions, which has been notified to the Commission, and which might be, but has not yet been, granted
an individual exemption. In DelimitisJ1, the Court of Justice said that in such
circumstances a national court ought first to determine, in the light of case
law and previous Commission decisions, whether article 85(1) applies. If it
does, the court ought then to determine, again in the light of previous case
law and Commission decisions, whether the agreement is unlikely to be
granted an exemption. If it so concludes, it should proceed to exercise its
power under article 85(2). If it concludes that exemption of the agreement is

1
2
3
4
5
6
7
8
9
10

Regulation 1983/83, OJ L173, 30.6.83, p 1.
Regulation 1984/83, OJ L173, 30.6.83, P 5.
Regulation 123/85, OJ L15, 18.1.85, P 16.
Regulation 2349/84, OJ L219, 16.8.84, pIS.
Regulation 417/85, OJ L53, 22.2.85, p 1.
Regulation 418/85, OJ L53, 22.2.85, P 5.
Regulation 4087/88, OJ 1.359, 28.12.88, P 46.
Regulation 556/89, OJ L61, 4.3.89, p 1.
Regulation 3932/92, OJ 1.398, 31.12.92, p 7.
Regulation 1617/93, OJ L155, 26.6.93, P 18 (schedules, joint operation, tariff consultation and
slot allocation at airports); Regulation 3652/93, OJ 1.333,31.12.93, P 37 (computer reservation
systems). Both regulations replace earlier block exemptions in the area.
11 Case C-234/89 Delimitis v Henninger Briiu [1991] ECR 1-935, [1992] 5 CMLR 210; cl the earlier
judgment in Case 48/72 Brasserie de Haecht v Wilkin-Janssen (No 2) [1973] ECR 77, [1973]
CMLR 287.
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a possibility, it ought to stay (sist) proceedings, supplying any appropriate
national interim remedy, until such time as the Commission has reached a
decision. In the meanwhile, the Commission has a duty to co-operate fully
with the national court, for example, by letting the national court know of the
state of play with the notification, giving priority to it and providing information on factual data. These considerations were subsequently set out, and
essentially codified, in a 1993 Commission Notice1• More recently the Court
reconfirmed that a national court is competent to rule upon the legality of a
notified (but not yet exempted) agreement if it finds that the conditions for
application of article 85(1) are clearly not joined2•
(3) Mergers

and Concentrations

247. Mergers and concentrations. Mergers and concentrations are not
addressed specifically in the EC Treatf. It was not at first clear which, if any,
of the competition provisions of the Treaty applied to them. The Court of
Justice held in 1973 that the acquisition of a competitor by an already dominant undertaking, thereby diminishing competition still further, could constitute an abuse of its dominant position4• So, article 86 applies to mergers,
but only in a situation where an undertaking which is already dominant
seeks further to reinforce that dominance. The view of the Commissions was
that article 85 could not apply to mergers, since the end product of a merger
is a single undertaking. However in 1987 the Court of Justice found that certain forms of concentration (in casu a company acquiring an equity interest in
a competitor) can in some circumstances fall within the prohibition of article
85(1)6.The effect of that judgment has not yet been fully explored, but it gave
new life to a Commission draft regulation on merger control, first proposed
in 1973 and finally adopted by the Council in 19897•
248. The merger regulation. The merger regulation, which addresses 'concentrations', imposes a requirement of prior notification to and approval by
the Commission before concentrations 'with a Community dimension's may
proceed. If a merger has no Community dimension - if it is, for example,

1 Notice on Co-operation between National Courts and the Commission in applying Articles 85
and 86 of the EEC Treaty, OJ C39, 13.2.93, p 5; [1993] 4 CMLR 12.
2 Case C-250/92 Gettrup-Klim v Dansk Landbrugs Grovvareselskab, judgment of 15 December
1994, not yet reported.
3 They are addressed in the ECSC Treaty, arts 65-66.
4 Case 6/72 Europembellage and Continental Can v Commission [1973] ECR 215, [1973] CMLR 199.
See more recently Case T-51/89 Tetrapak v Commission [1990] ECR 11-309,[1991] 4 CMLR 334;
Decision 93/352 (Warner-LambertfGil/ette
& Eem/and), OJ L116, 12.5.93, p21, [1993] 5 CMLR559.
5 See eg Memorandum on the Problems of Concentration in the Common Market, Competition Series,
Study No 3 (Brussels, 1966) and Fifteenth Report on Competition Policy (1986) para 26.
6 Cases 142 & 156/84 British American Tobacco Ltd v Commission (Philip Morris) [1987] ECR 4487,
[1988] 4 CMLR 24.
7 Regulation 4064/89, DJ 1.395, 30.12.89, p 1; revised text in DJ L257, 21.9.90, p 14; [1990] 4
CMLR 859.

8 Article 1(2).
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below the (very high) threshold set by the regulation1 - it is presumed to be
solely of national concem2, Unlike article 86, the regulation applies not only
to the strengthening but also to the creation of a dominant position through
concentration3,
and the Commission has asserted the right to control even
creation of joint dominance4• The regulation disapplies Regulation 17 to concentrations, provides specific means of enforcement more appropriate to the
field, and seeks more clearly to define the division of jurisdiction between
national and Community competition authorities. The rights and obligations
of the Commission and of undertakings notifying proposed mergers are laid
down in an implementing regulation5• There is a form for notification ('Form
CO')6 and there are two Commission notices offering guidelines7• Upon notification, the Commission is required to determine, first, whether it is a concentration within the meaning of the regulation and second, if so, whether it
is 'compatible with the common market'. The criteria provided for determining compatibility with the common market are those of competition
only; the Commission may not, for example, take into account industrial or
social policy considerations. The regulation provides very short time periods
in which the Commission must act9; if it fails to act, the concentration may
proceed1o• The Commission may, and frequently does, allow a concentration
to proceed only upon prescribed modifications to the original agreement. It
has refused permission outright only oncell. All decisions adopted under the
merger regulation are subject to judicial review by the Court of First Instance
or the Court of Justice.
(4) Public Undertakings

and Monopolies

249. Public undertakings and monopolies (article 90). Article 90 applies the
competition rules to two special categories of undertaking:

1 A concentration has a Community dimension only if the annual turnover of all participating
undertakings exceeds 5 thousand million ECD (about £4 thousand million), the Community
turnover is more than 250 million ECD, and more than a third of that turnover arises in more
than one member state; see Regulation 4064/89, art 1(2). The threshold was to be revised in
1993 (art 1(3» but the Council failed to act to do so.
2 Although a concentration with no Community dimension may be referred to the
Commission at the instance of a member state in which it does have a significant impact (art
22(3), the 'Dutch clause'); equally, a concentration which technically has a Community
dimension but has disproportionate impact in one member state may be referred by the
Commission to the competition authorities of the state (art 9, the 'German clause').
3 Regulation 4064/89, art 2(2)-(3).
4 Decision 92/553 (NestlejPerrier), DJ L356, 5.12.92, p 1, [1993] 4 CMLR M17.
5 Regulation 2367/90, DJ L219, 25.7.90, p 5; [1990] 4 CMLR 683.
6 Regulation 2367/90, Annex 1.
7 Notice regarding Restrictions Ancillary to Concentrations, DJ, C203, 14.8.90, P 5, [1990] 4
CMLR 714; Notice regarding Concentrative and Co-operative Operations under Regulation
4064/89, DJ, C203, 14.8.90, P 10, [1990] 4 CMLR 721. These notices are soon to be amended.
8 Regulation 4064/89, art 2(1).
9 Ibid, art 10.
10 Ibid, art 10(6).
11 Decision 91/619 (Aerospatiale-Alenia/de Havilland), DJ L334, 5.12.91, P 42, [1992] 4 CMLR M2.
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• public undertakings and undertakings to which member states grant special or exclusive rights1, and
• undertakings
entrusted with the operation of services of general
economic interest or having the character of a revenue-producing
monopoly2.
Article 90(1) is concerned with the duties of member states in relation to
measures taken by them, article 90(2) with the conduct of the undertakings
themselves. Article 90(3) empowers the Commission to address directives or
decisions to member states to ensure compliance with article 90. This power,
though limited, has been used, for example, to require member states to separate the commercial and regulatory activities of public telecommunications
undertakings3•
Article 90 has assumed particular importance in the context
of recent trends towards privatisation and deregulation.
250. State measures (article 90(1». In relation to public and 'privileged'
undertakings, member states may 'neither enact nor maintain in force any
measures contrary to the rules contained in [the] Treaty'4, especially the rule
against discrimination upon grounds of nationality and the rules on competition, including state aids. Article 90(1) is therefore to be read with other
articles of the Treaty, the issue being whether the state measure in question
brings about a situation in conflict with another Treaty ruleS. The grant or
maintenance of monopoly or special rights must be justified by considerations of general interest (eg the need for universal supply at reasonable cost)
and the scope of the rights conferred must be limited to what is necessary
and proportionate to achieve that objective6•
251. Conduct of undertakings (article 90(2». Undertakings to which special
tasks have been assigned must comply with the rules of the Treaty, especially the competition rules, except 'in so far as the application of such rules
does not obstruct the performance, in law or in fact, of the particular tasks
assigned to them. The development of trade must not be affected to such an

1 EC Treaty, art 90(1). This category covers essentially state monopolies, nationalised undertakings and private or privatised undertakings which have been granted, or have retained, a
privileged position in the market.
2 Ibid, art 90(2). This category covers universal suppliers (water, gas, electricity, etc) and undertakings charged with running monopolies from which the state derives revenue (eg, national
lotteries or tobacco monopolies).
3 Case 202/88 France v Commission [1991] ECR 1-1223; Cases C-46/90 & 93/91 Procureur du Roi
v Lagauche [1993] ECR 1-5267.
4 EC Treaty, art 90(1).
S In Case C-41/90 Hofner v Mactroton [1991] ECR 1-1979 and Case C-323/93 Societe Civile
Agricole du Centre d'Insemination de la Crespelle v Co-operative d'Elevage et d'Insemination
Artificielle du Departement de la Mayenne, judgment of 5 October 1994, not yet reported, the test
applied was whether the rights conferred were such as necessarily to cause the privileged
undertaking to breach the rules on competition. In Case C-260/89 Elliniki Radiophonia
Tileorassi v Dimotiki Etairia Pliroforissis [1991] ECR 1-2925 and Case C-179/90 Merci
Convenzionali Porto di Genova SpA v Siderurgica GabrielliSpA [1991] ECR 1-5889,it was whether
the undertaking was 1ed' or 'induced' to do SQ.
6 Case C-230/91 Criminal Proceedings against Corbeau [1993] ECR 1-2533.
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extent as would be contrary to the interests of the Community.'! The test is
whether the restriction of competition is necessary to enable the undertaking
to perform its particular task, having regard to the economic conditions in
which it must operate, the costs it must bear and the legislation, especially
environmental legislation, with which it must comply2.
252. Competition

rules and the EEA. The Treaty establishing the European
Economic Area (EEA) contains provisions identical mutatis mutandis to articles 85 and 86 of the EC Treaty. Undertakings ought to be aware that their
conduct is now susceptible to the application of the competition rules of both
treaties. Those of the EEA Treaty are discussed below3.
(B) STATE AIDS

253. State aids (articles 92-94). The section of the Treaty on state aids opens
with a general prohibition of 'any aid granted by a Member State or through
State resources in any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the production of certain
goods'4. Thus, assistance provided by, for example, a local authority or a
public development agency may constitute a prohibited state aid. The aid
must affect trade between member states in order to fall within the prohibition5; the effect must be real but need not be appreciable6• Having stated the
general prohibition, the Treaty then specifies types of aid which are always
permissible7 and other types of aid which may be permissible8•
254. Commission

supervision of state aids. Like the competition rules of
articles 85 and 86, the Treaty provides for the adoption of legislation in order
to give effect to the rules on state aids9• No such legislation has been adopted .
.The monitoring of state aids continues to rest upon Treaty authority in article 93, and depends upon whether the aid in question is an existing aid or a
new aid.
Existing aids. The Commission is required to keep under constant review
any existing state aids!o. If it determines that an existing state aid is incompatible with the criteria of article 92 it may require that the member state
abolishes or alters it11• As this is an adversarial procedure, the member state
1
2
3
4
5
6
7
8
9
10
11

I!!!.

EC Treaty, art 90(2).
Case C-393/92 Municipality of Almelo v Energiebedrijf IJsselmij NV [1994] ECR 1-1477.
See Appendix I.
EC Treaty, art 92(1); emphasis added.
Ibid, art 92(1).
Case 102/87 France v Commission [1988] ECR 4067; Case 142/87 Belgium v Commission [1990]
ECR 1-959.
EC Treaty, art 92(2).
Ibid, art 92(3).
Ibid, art 94.
Ibid, art 93(1).
Ibid, art 93(2).
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has a right to be heard. If a member state fails to comply with an order to terminate or alter a state aid, the Commission may raise enforcement proceedings before the Court of Justice without having to comply with the
procedural requirements of article 1691•
New aids. Any new aid (which includes alteration to an existing aid) must
be notified to the Commission2• The Treaty provides that a member state
may not introduce the aid until the Commission has decided upon its compatibility with article 923• However, the Commission is required to respond
to a notification 'without delay', and the Court of Justice has said that this
means within a two-month period4; otherwise the member state may grant it,
and it becomes an existing aid subject to the supervision of article 93(1).
255. Direct effect of articles 92 and 93. In the absence of implementing legislation, the enforcement of the state aid rules remains a matter for
Commission discretion. There is no provision governing state aids equivalent to article 85(2), and articles 92 and 93 are not directly effective. The one
exception is the requirement that new state aids be notified to the
Commission. Failure to comply with the procedure of article 93(3), and a fortiori failure to notify the Commission at all of a proposed aid, will render that
aid unlawful with direct effect. The Commission may also require that it be
repaid5• In present practice the Commission also requires repayment of the
interest deemed to have been earned since disbursement of the unlawful aid.
256. Judicial review and state aids. Whilst it is in general very difficult for a
natural or legal person to challenge a Community act under article 173 of the
TreatY', the Court of Justice adopts a lenient view of 'direct and individual
concern' in the area of state aids. So, where the Commission adopts a decision approving or refusing to approve the grant of an aid, the intended recipient of the aid and even third (competitor) parties have been held to have
title and interest to raise an action of annulment of the decision directly
before the Court of First Instance7• This may be the only avenue of judicial
review: where the intended recipient of a state aid was informed in writing
by its government of a Commission decision refusing to authorise it and that

1
2
3
4

EC Treaty, art 93(2); on art 169 see paras 97ff above.
Ibid, art 93(3).
Ibid, art 93(3), final sentence.
Case 120/73 Lorenz v Germany [1973] ECR 1471; Case 84/82 Germany v Commission [1984] ECR
1505.
5 The requirement of repayment was approved by the Court of Justice in Case 70/72
Commission v Germany (Kohlegesetz) [1973] ECR 813, [1973] CMLR 741. For an example see
Decision 93/359, OJ L143, 15.6.93, P 7, requiring British Aerospace to repay the £44.4 million
in unlawful 'sweeteners' by which the United Kingdom government had persuaded it to buy
the Rover Group. This was a re-adoption of an earlier Decision which was annulled by the
Court of Justice for procedural impropriety; Case C-294/90 British Aerospace & Raver Group
Holdings v Commission [1992] ECR 1-493.
6 See para 101 above.
7 See egCase C-313/90 CIRFS v Commission [1993] ECR 1-1125,also recognising the locus standi
of a trade association.
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it could seek annulment under article 173but failed to do so, it could not subsequently plead the invalidity of the decision in national proceedings1•
(c) TAXATION
257. Rules as to taxation (articles 95-98). The Treaty does not seek to deprive
the member states of power t,;>levy taxes for the purpose of raising public
revenues; However, Commumty trade could dearly be affected if a national
taxation scheme favoured domestic production at the expense of imported
goods. The first paragraph of article 95 of the Treaty therefore prohibits the
imposition 'directly or indirectly, on the products' of other Member States,
[of] any internal taxation of any kind in excess of that imposed directly or
indirectly on similar domestic products'. The second paragraph of article 95
extends this prohibition to taxation which affords 'indirect protection' to
domestic production. Notwithstanding the apparent limitation of article 95
to 'products of other Member States', the Court of Justice has held that it
applies its application to discriminatory taxation upon any products, whatever their origin, which are in free circulation2•
258. Application of rules as to taxation. Clearly there may be argument, in
any particular case, whether products are 'similar' or whether a difference in
the rate of tax constitutes 'indirect protection'. The product need not be the
same, and the best test is probably whether the ordinary consumer, faced
with a free choice, might choose one product or the other for the particular
purpose he or she has in mind. Thus, for example, British excise duties upon
wine were held by the Court of Justice to be unfairly high in comparison
with those imposed upon a more typically, and competing, British product
(beer) and therefore constituted a breach of article 95(2)3. Care is also necessary in considering article 95 alongside article 12, as application of the two
are mutually exclusive; a charge upon an imported good at point of entry
may in fact be part of a non-discriminatory (and hence permissible) tax
scheme, whilst, conversely, under certain conditions a measure which is on
its face one of internal taxation may consitute a charge having equivalent
effect to a customs duty".
259. Harmonisation of tax law (article 99). The Cockfield White PaperSiden-

tified tax disequilibrium and the frontier controls and equalisation charges
necessary to deal with it as a fiscal barrier to trade and a serious impediment
to the completion of the internal market. Article 99 provides for the
1 Case C-188/92 TWO Textilwerke Deggendorf v Germany [1994] ECR 1-833. There could have
been no doubt in this case of the undertaking's locus standi under art 173.
2 Case 193/85 Co-operativa Co-Frutta v Amministrazione delle Finanze dello Stato [1987] ECR 2085.
3 Case 170/78 Commission v United Kingdom [1980] ECR 417, [1980] 1 CMLR 716; [1983] ECR
2265, [1983] 3 CMLR 512.
4 See eg Case 105/76lnterzuccheri
v Ditta Rezzano e Cavassa [1977] ECR 1029.
5 See para 26 above.
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harmonisation of legislation regarding turnover taxes, excise duties and
other forms of indirect taxation to the extent necessary to ensure the establishment and functioning of the internal market. Such harmonisation measures require unanimity in the Council. Much of the work necessary in
approximating national law, particularly on turnover taxes, capital duty and
(to a lesser extent) excise duties, was achieved by 1993, and only limited
problems remain.
260. Direct taxation. The Treaty is almost silent as to direct taxation, and the
area continues to be governed largely by bilateral double taxation agreements between member states. The Treaty requires only that the member
states should negotiate with a view to concluding such agreements1 and prohibits arbitrary discrimination when taxing the movement of capital and
payments2• Some directives in the field of company law have a bearing upon
direct taxation3 but that is not their primary purpose. The Commission has
adopted a recommendation on taxation of foreign income4• Discrimination
in the taxation of companies based upon residence of the company is inconsistent with articles 52 and 58 of the TreatyS.

(c) Other Common

Policies

261. General. Titles VI to XVII of the Treaty cover a number of areas in which
the member states are bound to pursue common policies. Many of them
were added to the Treaty and/ or refined by the Single European Act and the
Treaty on European Union. Some of them are of great significance.
(A) ECONOMIC AND MONETARY POLICY

262. General. As discussed above, the Treaty now provides that the achievement of economic and monetary union (EMU) is a 'task' (article 2) and an
'activity' (article 3a) of the Community. The general principles are laid down
in article 3a and given flesh by subsequent provisions. EMU is to be
achieved, over a transitional period of three stages, in accordance with the
'Delors Plan' by 1999 at the latest. The Treaty provisions addressing EMU

1 EC Treaty, art 220.
2 Ibid, art 73d(3).
3 See eg Directive 90/434 (the mergers directive), OJ L225, 20.8.90, P 1; Directive 90/435 (the
parent-subsidiary directive), OJ L225, 20.8.90, P 6; Directive 90/463 (arbitration convention),
OJ L225, 20.8.90, plO. See also the 1992 Report of the Ruding Committee which recommended
further steps to be taken in order to eliminate remaining distortions to competition resulting
from variations in direct taxation.
4 Recommendation 94/79, OJ 139, 10.2.94, p 22.
5 Case C-330/90 R v Inland Revenue Commissioners, ex parte Commerzbank [1993] ECR 4017, [1993]
3 CMLR 357.
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and the institutional machinery intended to achieve it are extraordinarily
complex, and they will be considered here only briefly.
263. Economic and monetary union. Economic and monetary union is not a

common economic policy. Rather it requires the 'close coordination of
Member States' economic policies'!, which are 'a matter of common concem'2, within the framework of broad guidelines established by the Council
upon the basis of a 'conclusion' established, by the European Council3. It
envisages the irrevocable fixing of exchange rates leading to the introduction
of a single currency (the ECU) and of a single monetary and exchange rate
policy4.Both the Community and the member states are required to conduct
their policies in a manner which complies with the 'guiding principles' of
stable prices, sound public finances and monetary conditions and a sustainable balance of payments5. Member states are obliged to avoid excessive
government deficits, and the Community institutions may intervene with
significant powers of sanction to correct a failure to do S06.
The three stages. The first stage required member states simply to comply with the Treaty provisions on the free movement of capitaF, to open up
(if necessary) their financial institutions8 and to work towards lasting convergence in economic policy9.The second stage started on 1 January 199410•
During it the member states are required to adopt financial disciplinel1 and
ensure by the end of the second stage (if necessary) that national legislation
relating to central banks is compatible with the Treaty and the ESCB/ECB
Statutel2. The European Monetary Institute (EM!) was established and is
required to assist in and monitor the development of and progress towards
a high degree of sustainable convergence as defined by the Treatyl3. The
Council meeting as heads of State and government is required before the end
of December 1996 to decide whether a majority of member states fulfil the
necessary conditions for the adoption of a single currency, whether it is
appropriate to enter the third stage, and, if so, to set a date for the beginning
of the third stagel4.The third stage is in any event to start by 1 January 199915•
264.

1 EC Treaty, art 3a(1).
2 Ibid, art 103.
3 Ibid, arts 10Za and 103(2); guidelines have now been established by Recommendation
94/480, OJ L200, 3.8.94, P 38.
4 EC Treaty, art 3a(2).
5 Ibid, art 3a(3).
6 Ibid, art 104c and Protocol on the Excessive Deficit Procedure. See also Regulation 3605/93,
OJ L332, 31.12.93, P 7.
7 See para 220 above.
8 EC Treaty, arts 104 and 104a; see also Regulation 3603/93, OJ 1332, 31.12.93, P 1 and
Regulation 3604/93, OJ 1332, 31.12.93, P 4.
9 EC Treaty, art l0ge(1).
10 Ibid, art 10ge(2).
11 Ibid, art 104c.
12 Ibid, art 108.
13 Ibid, art 109j(1) and Protocol on Convergence Criteria Referred to in Article 109j.
14 Ibid, art 109j(3).
15 Ibid, art 109j(4).
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265. The third stage. Immediately upon the setting of the date for the third
stage the European Central Bank and the European System of Central Banks
are to be established and exercise their powers, in accordance with procedures established by the Council, from the first day of the third stage1. At the
start of the third stage the Council is to adopt by unanimity of participating
states2 the conversion rates at which the ECU is to replace the national currencies at an irrevocably fixed rate and become a currency in its own rightJ.
Thereafter the financial institutions (the ESCB and the ECB) will, through
their legislative and enforcement powers, direct and control EMU in accordance with the Treaty and their Statute4• Like the German Bundesbank, the
primary objective of the ESCB is price stabilityS, within which it is to contribute to the achievement of the objectives of EMU and define and implement monetary policy, foreign exchange and payment systems6• The ECB is
to enjoy the exclusive right to authorise the issue of banknotes7; the minting
and issue of coinage will be for the member states but is subject to ECB
approval of the volumeS.
266. Derogation.

The third stage applies automatically but only to those
member states which fulfil the necessary convergence criteria. Other member states - 'member states with a derogation'9 - will not take part. They and
their national central banks are excluded from rights and obligations within
the ESCB and their voting rights within the Council on third stage matters
are suspended10. How many member states will meet the rigorous criteria
remains to be seen. The Council will 'abrogate' the derogation of a 'member
state with a derogation' which subsequently fulfils the criteria for sustainable economic convergence11 and will fix the rate at which the ECU is to be
substituted for its currency12, after which that member state will assume full
rights and obligations of EMU.
267. United

Kingdom and Danish exemption. By virtue of a Protocol
attached to the Treaty13,even if it fulfils the necessary convergence criteria the
United Kingdom is not bound to enter the third stage. It may do so, and is
obliged to notify the Council if it intends to do so - ie, unlike the Social

1
2
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9
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11

EC Treaty, art 1091(1).
See para 266 below.
EC Treaty, arts 100g and 1091(4).
See para 122 above.
EC Treaty, art 105(1) and ESCBjECB Statute, art 2.
EC Treaty, art 105(1)-(2) and ESCBjECB Statute, art 3.
EC Treaty, art 105a(1) and ESCBjECB Statute, art 16.
EC Treaty, art 105a(2).
Ibid, art 100k(1).
Ibid, art I09k(3)-(5).
Ibid, art I09k(2). For these purposes the Council is required to meet as heads of State and
government.
12 Ibid, art 1091(5).
13 Protocol on Certain Provisions relating to the United Kingdom of Great Britain and
Northern Ireland.
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Agreement1 it may' opt in' to EMU - but there is no obligation. If it does not, it
will be accorded in effect the status of a permanent 'member state with a derogation'. In giving effect to the Treaty on European Union within the United
Kingdom, Parliament enacted a statutory bar restraining the government
from submitting notification without the approval of an Act of Parliament2.
Denmark enjoys a similar right under the Treaty3, and although it was drafted
in a manner which permits Denmark to 'opt out' of the third stage (as opposed
to the drafting of the United Kingdom Protocol which presumes non-participation but permits' opting in'), the Danish government has already submitted
notification that Denmark will not participate in the third stage4• Whilst it is
not envisaged in the Treaty, the German Federal C~nstitutional Court said
that it would be unconstitutional for Germany to proceed to the third stage
without further approval from the German parliaments.

(B) COMMERCIAL POLICY

268. The Common Commercial Policy (articles 110-115). The creation of a
single market requires not only a Common Customs Tariff6 but also a common commercial policy in trade with third states. The Common Commercial
Policy (CCP) is one of the 'activities' of the Community7. It is closely bound
to, and needs to be considered in conjunction with, the rules on the customs
union. It is based upon 'uniform principles' in external Community trades.
Unlike the Common Customs Tariff, the CCP is not yet complete. Under article 113 the Community has sole competence to enter into bilateral or multilateral agreements regulating trade in all goods, including those subject to
the ECSC and Euratom Treaties9• Cross-frontier services not involving the
movement of natural or legal persons fall within the CCP, otherwise the
Community shares competence with the member states in trade in services9•
But as it is evolutionary the CCP may come to cover more in the future.
Where trade agreements have been negotiated the Community rules occupy
the field. Where they have not, the member states enjoy residual competence, which can be exercised only in accordance with framework legislation
concerning common rules for imports 10.
269. Agreements
between the Community and third countries. The
Community has entered into a number of multilateral and bilateral

1
2
3
4
5
6
7
8
9
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~

See para 273 below.
European Communities (Amendment) Act 1993, s 2.
Protocol on Certain Provisions relating to Denmark.
European Council in Edinburgh, Conclusions of the Presidency, Bull EC 12-1992, P 25.
Judgment of the Bundesverfassungsgericht
of 12 October 1993, [1994] 1 CMLR 57.
See para 182 above.
EC Treaty, art 3(b).
Ibid, art 113(1).
Opinion 1/94 re the World Trade Organisation, opinion of 15 November 1994, not yet reported.
Regu1ation 518/94, OJ L67, 10.3.94, p 77 and Regulation 519/94, OJ L67, 10.3.94, p 89.
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agreements with third countries which regulate trade amongst or between
them!. Some ('association agreements') are comprehensive, involving the
participation of both the Community and the member states, and implied is
a gradual move towards eventual accession to the Community; others are
less so. They may be grouped as follows:
(a) the agreement on the European Economic Area (EEA) with Iceland,
Liechtenstein, Norway, Austria, Finland and Sweden2;
(b) the Lome Agreement with 68 African, Caribbean and Pacific (ACP)
countries, most of them erstwhile colonies of the various member states3;
(c) the 'Europe Agreements' with Poland, Hungary, the Czech Republic,
Slovakia (the 'Visegrad countries'), Romania and Bulgaria, which provide for the progressive development of free trade and envisage (distant)
accession to the Community4;
(d) other association agreements with individual third countries;
(e) other agreements with individual third countries;
(f) agreements with international organisations, such as the GATT 1994
agreement and the agreement creating the World Trade Organisations.
All these agreements are capable of conferring direct effect depending upon
their terms6•
270. Safeguard measures (anti-dumping). Safeguard and retaliatory measures taken against imports from third countries which benefit from unfair
subsidies or are dumped on the Community market fall within the Common
Commercial Policy and are governed by Community legislation?, not by article 91. The Commission and! or Council may impose upon imported goods
countervailing or anti-dumping duties designed to eliminate or equalise the
unfair advantage. It is an area of highly complex economic analysis and political sensitivity, and was the last subject area in which power of judicial supervision was transferred from the Court of Justice to the Court of First Instance8•

(c) SOCIAL

POLICY

271. General. The Treaty numbers amongst Community activities a policy in
the social sphere and the strengthening of economic and social cohesion9•
1 EC Treaty, arts 113(3) and 228.
2 See Annex I. The EEA Agreement displaced 'free trade agreements' entered into with each
EFTA state; as Switzerland did not join the EEA relations between it and the Community continue to be governed by the 1972 Community-Switzerland
Free Trade Agreement, JO L300,
31.12.72, P 191.
3 The Lome Agreement (formerly the Yaounde Agreement) is renegotiated every five years; for
the current agreement (Lome IV) see OJ L229, 17.8.91, P 3.
4 See eg the Europe Agreement with Hungary of 16 December 1993, OJ L347, 31.12.93, P 2.
5 See Opinion 1/94 re the World Trade Organisation, opinion of 15 November 1994, not yet
reported.
6 See para 284 below.
7 Regulation 2423/88, OJ L209, 2.8.88, P 1.
8 Decision 94/149, OJ L66, 10.3.94, P 29.
9 EC Treaty, arts 3(i) and 3(j).
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Socialpolicy is now addressed in Title vm of the Treaty, which also includes
provisions on education, vocational training and youth. The Treaty considers the harmonisation of social systems 'to promote improved working conditions and an improved standard of living for workers' 1 as a necessary
component of, or complement to, the common and internal markets. It
charges the Commission with the task of promoting 'close co-operation
between Member States' in the fields of employment, labour law and working conditions, vocational training, social security, prevention of occupational accidents and diseases, occupational hygiene and collective
bargaining2• The Commission is also to 'endeavour to develop the dialogue
between management and labour'3. Harmonisation directives may be
adopted in relation to the working environment and health and safety of
workers4• The Treaty also established a European Social Fund to assist in
worker mobility, and adaptation to industrial change and training;. Implicit
throughout is a presumption of the pre-eminence of national policies6, which
may in any event now be a Treaty requirement in the light of subsidiarity7.
However, one area included in the Chapter on social provisions - the rules
on sex discrimination - has had a very substantial impact within the national
legal systemsB,
272. The Social Charter. In 1989 the heads of state and government of all
member states but the United Kingdom adopted the Community Charter of
the Fundamental Social Rights of Workers, commonly called the Social
Charter9, in the belief that 'social consensus ... is an essential condition for
ensuring sustained economic development' and that 'in the context of the
establishment of the single European market, the same importance must be
attached to the social aspects as to the economic aspects'lO.The SocialCharter
is not a legislative act, but a blueprint for the development of sociallegislation within the CommunitY. At the same time the Commission adopted an
Action Programme containing more specific guidelines and draft proposals
for legislation11, The SocialCharter and the Action Programme address areas
such as freedom of movement, rights in employment, living and working

1 EC Treaty, art 117, 1st para.
2 Ibid, art 118, 1st para.
3 Ibid, art 118b. This provision grew out of the 'social dialogue' begun in 1985 at Val Duchesse
between the 'social partners' represented by the Union des Industries de la Communaute
Europeenne (UNlCE) and the European Trade Union Confederation (ETUC), and led in turn
to certain provisions of the Social Agreement, as to which see para 274 below.
4 EC Treaty, art 118a. An example of a measure adopted by authority of art 118a is Directive
93/104,OJ L307, 13.12.93, p 20 (the 'working time' Directive), which was challenged immediately by the United Kingdom for lack of competence; see Case C-84/94 United Kingdom v
Council (pending).
5 EC Treaty, arts 123-125.
6 See eg Case 167/73 Commission v France [1974] ECR 359.
7 See para 157 above.
8 See paras 275-280 below.
9 For the text see Social Europe 1/90.
10 Social Charter, Preamble, recitals 5 and 2.
11 COM(89)568 fin.
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conditions, social protection, freedom of association and collective bargaining, training, worker participation, health and safety and protection of children, adolescents, the elderly and the disabled. But both stress the
pre-eminence of the member states rather than collective Community policy!, and here again subsidiarity plays an important role.
273. The Social Protocol. At the intergovernmental conference which led to
the adoption of the Treaty on European Union, eleven (of the then twelve)
member states signalled a willingness to agree to more far-reaching provisions in the social sphere. Since the United Kingdom government did not
agree, they could not be incorporated into the general social provisions of the
Treaty. The result was the adoption of a Protocol on SocialPolicy attached to
the EC Treaty, sometimes (wrongly) referred to as the 'Social Chapter'. The
Protocol authorised the member states other than the United Kingdom to
pursue a social policy and to use Community institutions and procedures to
adopt legislation to that end, but the measures adopted are not to apply to or
in the United Kingdom. The substantive rules to be pursued by means of this
framework are laid down in an Agreement annexed to the Protocol (hence
occasional reference to 'the Social Protocol and Agreement'). The United
Kingdom was (necessarily) a party to the Social Protocol but is not a party to
the Agreement. It does not take part in Council deliberations within the
sphere of the Agreement2, where there is a special system of weighted voting
in the Council3, and any financial consequences other than administrative
costs entailed for the institutions do not apply to the United Kingdom4• The
Social Protocol and Agreement are phrased in such a way that the United
Kingdom is permanently outside the structure: there is no possibility, in the
absence of treaty amendment, of 'opting in' to the Agreement. The Social
Protocol is not recognised, and has no force, in British lawS.There may however be legal difficulties in differentiating between the Treaty chapter on
social provisions and the Social Agreement.
274. The Agreement on Social Policy. The Agreement on Social Policy provides a framework for substantive rules following the objectives of the Social
Charter but including also adequate social protection6, dialogue between
management and labour (the 'social dialogue') and the development of
human resources7• The member states acting under the Agreement are to
support and complement national activities, and may adopt directives for

1 Social Charter, Preamble, recital 15 and point 27.
2 But UK MEPs take part in debates and in voting in the European Parliament in the sphere.
3 The Corfu Accession Treaty amends the system of weighted voting under the Protocol, presumably to take account of the accession to the Agreement of Austria, Finland and Sweden. But
there seems to have been no formal act of accession by these three states to the Agreement.
4 Protocol on Social Policy, arts 2-3.
5 European Communities Act 1972, s 1(2)(k) as amended.
6 The English text reads 'proper social protection', which is a poor translation of protection
sociale adequate.

7 Agreement on Social Policy, art 1.
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minimum standards in the fields of working environment and health and
safety, working conditions, worker participation, sex equality, integration
into the labour market, social security and protection, redundancy, collective
representation, employment of non-Community citizens and financial subvention1• The most innovative provisions address arrangements for collective bargaining at European leveF and toleration of positive discrimination
in favour of women in the vocational and professional spheres3• An example
of a measure enacted under the Social Protocol is the Directive establishing a
European Works Council to promote worker information and participation4•
In 1994 the Commission adopted a (not very ambitious) White Paper on the
future development of social policy;.
275. Sex discrimination. As a facet of social policy, article 119 of the Treaty
prohibits discrimination upon the basis of sex in the area of pay. The original
purpose of the rule was to ensure that undertakings in those member states
(particularly France) which already had equal pay rules did not suffer
through being required to compete with undertakings in other member
states which permitted pay differential based upon sex. The effect of article
119 has however gone well beyond this original purpose.
276. Article 119. Article 119(1) of the Treaty provides, in the English text, that:
'Each Member State shall during the first [transitional] stage ensure and subsequently maintain the application of the principle that men and women should
receive equal pay fpr equal work'.

Unfortunately, the word 'pay' is too narrow a translation of terms used in
the original language texts (Entgelt, remunerations, retribuzioni, beloning) and
has given rise to much misunderstanding. 'Pay' is defined by article 119 in
very broad terms. It means: 'the ordinary or basic minimum wage or salary
and any other consideration, whether in cash or in kind, which the worker receives,
directly or indirectly, in respect of his employment from his employer'6.

'Consideration' is also too narrow a translation of the original language texts
which use words meaning advantage or recompense. This explains why
favourable rates for railway travel for family employees7, pensions paid
under a contracted-out private occupational scheme and any benefits paid
by an employer to an employee in connection with his compulsory redundancy!! have been held to be 'pay'.

277. Implementing legislation. The basic rule of the Treaty, which relates only
to the consideration received from an employer in respect of employment, has
1
2
3
4
S
6
7
8

Agreement on Social Policy, art 2.
Ibid, arts 3 and 4.
Ibid, art 6(3).
Directive 94/45, OJ L254, 30.9.94, P 64.
European Social Policy - A ~ay Forward for the Union, COM(94)333 fin.
EC Treaty, art 119(2); emphasis added.
Case 12/81 Garland v British Rail Engineering Ltd [1982] ECR 359, [1982] 1 CMLR 696.
Case 262/88 Barber v Guardian Royal Exchange [1990] ECR 1-1889, [1990] 2 CMLR 513; see para
280 below.
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been refined and expanded by a number of directives, each of which requires
that there be adequate judicial protection for the rights conferred1:
• Directive 75/117 on equal pay for men and women2, This directive defines
the scope of article 119 and introduces the principle of equal pay for work
·of equal value.
• Directive 76/207 on equal treatment for men and women as regards
access to employment, vocational training and promotion, and working
conditions3. This directive prohibits discrimination, both direct or indirect, based upon sex unless the sex of the employee constitutes a 'determining factor' in employment". Discrimination based upon pregnancy
constitutes direct discrimination5•
• Directive 79/7 on equal treatment for men and women in matters of social
security6.
• Directive 86/378 on equal treatment in occupational social security
schemes7, This directive has had far reaching effects upon social security
schemes, particularly
in the United Kingdom, Ireland and the
Netherlands. It was required to be implemented by mid-1989 but it was
'frozen' by controversy resulting from the Barber judgments.
• Directive 86/613 on equal treatment in self-employed occupations9•
278. Application of the sex discrimination rules. Article 119 prohibits both
direct and indirect discrimination in the field of pay1D.Direct discrimination
is never justified. Where there is pay differential to the disadvantage of one
sex disproportionately (eg as between full and part-time workersJ1), a prima
facie case of discrimination is established and the onus shifts to the employer
to show that there are objective grounds for the scheme unrelated to sex12,
Article 119 has both vertical and horizontal direct effect13,So, rights arising
from article 119 are enforceable before any competent national court or
1 See Case 14/83 von Colson and Kamann v Land Nordrhein-Westfalen
[1984] ECR 1891, [1986] 2
CMLR 430 and Case 222/84 lohnston v Chief Constable of the RUC [1986] ECR 1651, [1986] 3
CMLR 328.
2 OJ U5, 19.2.75, p 19.
3 OJ L39, 9.2.76, P 40.
4 !bid, art 2(2); see egCase 222/8410hnston
v Chief Constable of the RUC [1986] ECR 1651, [1986]
3 CMLR 328.
5 Case 177/88 Dekker v Stichting Vormingscentrum
voor long Volwassenen Plus [1990] ECR 13941; Case C-32/93 Webb v EMO Air Cargo Ltd [1994] ECR 1-3567, [1994] 2 CMLR 729. For
limitations to the protection afforded pregnant women see Case 179/88 Hertz v Dansk
Arbejdsgiverforening
[1990] ECR 1-3979.
6 OJ L6, 10.1.79, p 24.
7 OJ L225, 12.8.86, P 40.
8 See paras 279-80 below.
9 OJ L359, 19.12.86, P 56.
10 Case 96/80 lenkins v Kingsgate (Clothing Productions) Ltd [1981] ECR 911, [1981] 2 CMLR 24;
Case 170/84 Bilka-Kaufhaus v Weber von Hartz [1986] ECR 1607, [1986] 2 CMLR 701.
11 See R v Secretary of State for Employment, ex parte Equal Opportunities Commission [1995] 1 AC 1.
12 Case 170/84 Bilka-Kaufhaus, above; Case C-127/92 Enderby v Frenchay Health Authority [1993]
ECR 1-5535.Where the differential is a product of legislation the onus is borne by the member
state to justify it; Case 171/88 Rinner-Kiihn v FWW Spezial-Gebiiudereinigung
[1989] ECR 2743.
13 Case 43/75 Defrenne v SABENA (No 2) [1976] ECR 455, [1976] 2 CMLR 98. On vertical and
horizontal direct effect see para 148 above.
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tribunal and against any public or private person. Directive 75/117 on equal
pay merely restates the principles of article 119and in no way alters its content or scope1• The practical effect is that the provisions of the directive,
including the principle of equal pay for work of equal value, also have vertical and horizontal direct effect. The other directives do not have horizontal
direct effect;an employee of a public authority or an 'emanation of the state'2
may invoke them3 but an employee of a private undertaking may not. As
against a private employer the employee must rely upon the national legislation implementing the directives - in the United Kingdom primarily the
Equal Pay Act 1970,the Sex Discrimination Act 1975and the Employment
Protection (Consolidation) Act 1978, all as amended - although national
courts and tribunals must, 'if at all possible', interpret and apply them in the
light of the directives4.H it is not possible, a remedy for injury may, by applying Francovich, lie in damages against the states.
Pensions: application of article 119. A distinction is drawn between
pensions paid under statutory social security schemes and those paid under
occupational pension schemes. Social security pensions do not fall under
article 1196• They are governed by Directive 79/7, which permits member
states to maintain differential retirement ages for men and women, together
with consequential discriminatory elements7• Bycontrast, pension payments
under occupational schemes, whether contributory or non-contributory, fall
under article 1198• The decisive test is, in terms of article 119itself, whether
the pension is paid directly or indirectly by the employer (ie funded wholly
or partly by the employer) as part of the consideration in respect of the
employment relationship9.
279.

Occupational pension schemes. Men and women must have equal
access to occupational pension schemes10. They must be treated equally in
relation to retirement ages and pension benefits (but only in relation to
280.

1 Case 96/80 Jenkins v Kingsgate (Clothing Productions) Ltd [1981] ECR 911, [1981] 2 CMLR 24.
2 See para 148 above.
3 Case 152/84 Marshal/ v Southampton and Southwest Hampshire Area Health Authority (No 1)
[1986] ECR 723, [1986] 1 CMLR 768, which confirmed that the state is bound by unimplemented directives not only in discharging its public functions but also in its private law relations as an employer.
4 See para 148 above. For an example of how far uniform interpretation may apply in this area
see Case 177/88 Dekker v Stichting Vormingcentrum voor Jong Volwassenen Plus [1990] ECR 13941.
5 See paras 141, 148 above.
6 Case BO/70 Defrenne v Belgium [1971] ECR 445.
7 Directive 79/7, art 7(1)(a); See Case C-9/91 R v Secretary of State for Social Security, ex parte
Equal Opportunities Commission [1992] ECR 1-4297.
8 Case 262/88 Barberv Guardian Royal Exchange [1990] ECR 1-1889, [1990] 2 CMLR 513.
9 Case C-7/93 Bestuur van het Algemeen Burgerlijk Pensioenfonds v Beune [1994] ECR 1-4471,
10 Case 170/84 Bilka-Kaufhaus GmbH v Weber von Hartz [1986] ECR 1607 and, applying Bilka,
Case C-57/93 Vroege v NCW Instituut voor Volkshuisvesting [1994] ECR 1-4541 (exclusion of
part-time workers) and Case C-128/93 Fisscher v Voorhuis Hengelo [1994] ECR 1-4583 (exclusion of married women).
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periods of service after 17May 19901). It is the prospective periodic pension
payments that constitute 'pay' for the purposes of article 119, not the
employer's contributions (actuarially calculated according to the needs of
the scheme) nor the employee's transfer benefits or lump-sum options (actuarially calculated upon the basis of accrued rights)2. Article 119 applies to
pensions paid to the spouses of deceased employees3, to 'top-up' schemes
(supplementing the state pension)4 and to 'contracted-out' schemes (in substitution for the state pension)5, but not to single sex schemes6• Pension
scheme trustees must, so far as is possible, administer their scheme in compliance with article 119 and, if necessary, have recourse to the employer
and/ or the courts in order to do S06. Employees and the surviving spouses
and representatives of deceased employees can invoke the direct effect of
article 119against employers and trustees6•

(D) OTHER POLICIES

281. The policies. The Single European Act introduced into the Treaty provisions authorising Community activities in a number of new fields. The
Treaty on European Union amended some of these and introduced still
more, not all of which are primarily economic. They are now included
amongst the activities of the Community in article 3 and addressed in greater
detail in subsequent provisions. These are:
• education, vocational training and youth7;
• cultureS;
• public heaIth9;
• consumer protection 10;

1 le, the date of the judgment in Case 262/88 Barber v Guardian Roya/ Exchange [1990] ECR 11889, [1990] 2 CMLR 513. See Case C-109/91 Ten Oever v Stichting Bedrijfspensioenfonds voor
het G/azenwassers- en Schoonaakbedrijf [1993] ECR 1-4879 and Case C-7/93 Bestuur van het
A/gemeen Burgerlijk Pensioenfonds v Beune [1994] ECR 1-4471,decided respectively before and
after the entry into force of the Protocol concerning Article 119 (the 'Barber Protocol'),
annexed to the EC Treaty by the Treaty on European Union. This limitation in time does not
apply to equality of access to pension schemes; Case C-57/93 Vroege and Case C-128/93
Fisscher, above.
2 Case C-152/91 Neath v Hugh Steeper Lld [1993] ECR 1-6935.
3 Case C-109/91 Ten Oever v Stichting Bedrijfspensioenfonds
voor het G/azenwassersen
Schoonaakbedrijf [1993] ECR 1-4879.
4 Case C-110/91 Moroni v Firma Collo GmbH [1993] ECR 1-6591.
5 Case 262/88 Barber v Guardian Royal Exchange [1990] ECR 1-1889, [1990] 2 CMLR 513.
6 Case C-200/91 Coloroll Pension Trustees Lld v Russell [1994] ECR 1-4389.
7 EC Treaty, arts 126, 127.
8 Ibid, art 128.
9 Ibid, art 129.
10 Ibid, art 129a.
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• trans-European networks1;
• industry2;
• economic and social cohesion3;
• research and technological development!;
• environments;
• development co-operation6•
Article 3 also mentions measures in the spheres of energy, civil protection
and tourism7, but there are no subsequent operative provisions in the EC
Treaty addressing these areas8• A declaration attached to the Treaty9 states
that, in the view of the Commission, action in these spheres may be pursued
under other Treaty provisions.
282. Community competences. Article 3 provides that under the foregoing
new heads of competence the Community is, variously, to adopt policies, to
strengthen, to promote and/ or to contribute to the field in question. In all of
them the Community shares competence with the member states, necessitating close co-operation between national and Community authorities. The
extent of the Community's powers varies widely. It is, for example, given
substantial competences in the field of the environment, whilst in education
and culture, Community action is restricted to incentive measures and recommendations10, and even then only 'if necessary' in support of and supplementing national action whilst 'fully respecting' the responsibilities of the
memberstatesl1. Harmonisation legislation in the fields of education, vocational training, culture and public health is expressly excludedl2. The parameters of these new or amended competences are still to be worked out.
Their importance lies in establishing a legal basis for Community interest
and action and providing express authority to treat with third countries in
these areasl3. Where the Community acts in some of these areas (education,
public health, consumer protection and the environment) it is required to be
mindful of a 'high level' of protectionl4. The Treaty prescribes a variety of
1
2
3
4
5
6
7
8
9
10
11
12
13

EC Treaty, arts 129b-129d.
Ibid, art 130.
Ibid, arts 130a-130e.
Ibid, arts 130f-13Op.
Ibid, arts 13Or-130t.
Ibid, arts 13Ou-13Oy.
Ibid, art 3(t).
Energy is of course a prime concern of the ECSC and Euratom Treaties.
Declaration on Civil Protection, Energy and Tourism.
EC Treaty, arts 126(4) and 128(5).
Ibid, arts 126(1) and 128(1).
Ibid, arts 126(2), 127(4), 128(5) and 129(4).
Ibid, arts 126(3), 127(3), 128(3), 129(3), 129c(3), 13Or(4), 13Ox-y.These provisions merely codify for sake of certainty an international personality which exists in any event by virtue of the
judgment of the Court of Justice in Case 22/70 Commission v Council (ERTA) [1971] ECR 263,
[1973] CMLR 335; see para 284 below.
14 EC Treaty, arts 126(1) ('quality' education), 129(1), 129a(1) and 13Or(2). Single market legislation adopted by authority of art 100a (see para 193 above) is subject to a similar constraint
by virtue of art 100a(3), the purpose of which is to ensure. that standards are not whittled
down by qualified majority vote.
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legislative procedures 1, and there has already been a significant rise in litigation before the Court of Justice challenging the legal base of legislation2•
283. Integration

clauses. In six of these subject areas (culture, public health,
industry, economic and social cohesion, environment and development cooperation) the Treaty provides 'integration clauses', which require, in varying terms, that the interests of these areas must be taken into account when
the Community acts under other provisions of the Treaty3. So, for example,
agricultural legislation which fails to take sufficient account of the interests
of public health, the environment or development co-operation may be liable
to annulment or invalidation as an infringement of the Treaty within the
meaning of article 1734• However, these integration clauses are a new device
not yet considered by the Court of Justice5; their meaning, breadth, application and justiciability have therefore yet to be tested.

(5) THE GENERAL AND FINAL PROVISIONS OF THE
EC TREATY
284. International personality and external competence of the Community.
Article 210 of the Treaty provides simply:
'The Community shall have legal personality/.

Article 238 of the Treaty explicitly accords to the Community the authority to
enter into treaties with third states, groups of states or other international
organisations with a view to creating association agreements with the
Community. It was under this provision that the Community entered into
the Agreement establishing the European Economic Area, the Lome
Agreement and other international agreements6• It is also expressly and
exclusively competent to conclude tariff and trade agreements as a function
of the Common Commercial Policy? and formal agreements on an exchange
rate system for the ECU with non':'Community currencies as a function of
economic and monetary union8• The Community can also enter into international agreements with third states in any area in which it enjoys rule-making competences within the Community9. A special 'treaty making power' is
1 The article conferring legislative authority in the field of the environment, for example, contains no fewer than four different legislative procedures; see EC Treaty, art 130s.
2 See para 144 above.
3 EC Treaty, arts 128(4), 129, 130(3), 130b, 130r(2) and 13Ov.
4 See para 100 above.
5 The first integration clause was incorporated into the Treaty by the Single European Act in
1987 in the field of the environment (EEC Treaty, art 13Or(2», all the others were introduced
into the Treaty (and the provisions on the environment were significantly amended) only
with the entry into force of the TEU in 1993.
6 See para 269 above.
7 See para 268 above.
8 EC Treaty, art 109(1).
9 Case 22/70 Commission v Council (ERTA) [1971] ECR 263, [1973] CMLR 335; Opinion 1/92 re
the EEA Treaty (No 2) [1993] ECR 1-1061, [1992] 2 CMLR 217.
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noW written into the Treaty in a number of areas1• In some areas Community
competence may be exclusive2• In 'mixed agreements' whose subject matter
falls partly within Community competence and partly within that of the
member states, the Community and the member states must collaborate,
each within their respective spheres, in order to arrive at a mutually acceptable resulP. The Court of Justice has held that international agreements into
which the Community has entered, as well as acts of autonomous institutions created by such agreements and charged with their implementation,
can of themselves be relied upon before national courts provided that their
provisions are such as to confer direct effect4. If they are not they must be
implemented by appropriate Community legislati~n.
285. Contractual liability of the Community. The non-contractual liability of
the Community is discussed above5• The Treaty provides that the contractual
liability of the Community is to be governed by the law applicable to the contract in question6• The Court of Justice may be awarded jurisdiction to give
judgment pursuant to an arbitration clause contained in such a contracf.
286. Extraordinary derogation from the Treaty. Member states are permitted to adopt measures derogating from Treaty rules which are necessary for
the protection of the essential interests of their security connected with production and trade in arms, munitions and war materials8, in the event of serious internal disturbance affecting the maintenance of law and order or of
serious international tension constituting a threat of war9 or in the event of a
sudden balance of payments crisis10• In each such case a member state is
required to operate closely with the Community institutions so as to ensure
that it cannot make improper use of these powers, and the Commission may
bring before the Court of Justice a member state it alleges is so doingll.
1 See para 282 above.
2 See eg Case 22/70 Commission v Council (ERTA) [1971] ECR 263, [1973] CMLR 335; Cases 3, 4
& 6/76 Corne/ius Kramer [1976] ECR 1279, [1976] 2 CMLR 440; Ruling 1/78 re Draft
Convention on the Physical Protection of Nuclear Materials [1978] ECR 2151, [1979] 1 CMLR 131;
Case 127/87 Commission v Greece [1988] ECR 3333 at 3348.
3 See eg Opinion 1/94 re the World Trade Organisation, opinion of 15 November 1994, not yet
reported.
4 See eg Case 181/73 Haegemann v Belgian State [1974] ECR 449, [1975] 1 CMLR 515; Case
104/81 Hauptzollamt Mainz v Kupferberg [1982] ECR 3641, [1983] 1 CMLR 1; Case C-192/89
Sevince v Staatssecretaris van Justitie [1990] ECR 1-3461, [1992] 2 CMLR 57; Case C-432/92 R v
Minister for Agriculture, Fisheries and Food, ex parte Anastasiou (Pissouri) Ltd [1994] ECR 1-3087.
5 See para 105 above.
6 EC Treaty, art 215(1).
7 Ibid, art 181.
8 Ibid, art 223(1).
9 Ibid, art 224.
10 See para 220 above.
11 EC Treaty, art 225, 2nd para. At the time of writing such a case is before the Court regarding
Greece's closing of its frontier with the former Yugoslav Republic of Macedonia; see Case C120/94 Commission v Greece (pending). Uncertainty as to the interpretation of these provisions was cited by the Court as a ground for refusing the Commission's application for
interim measures; see Case C-120/94R Commission v Greece [1994] ECR 1-3037.
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287. The general power: article 235. The Treaty could not provide for all
eventualities in which it would be appropriate for the Community to act. It
therefore provided in article 235 a general or residual power for the Council,
acting by unanimity, to adopt measures in the event that
'... action by the Community should prove necessary to attain, in the course of
the operation of the common market, one of the objectives of the Community
and this Treaty has not provided the necessary powers .. .'.
Article 235 confers a very broad legislative competence: all that is necessary
is that Community action is 'necessary to attain [an] objective of the
Community'. Article 235 was used extensively in the early days as the
Community institutions came to adopt legislation in areas not clearly within
other Treaty authority but which was nevertheless deemed 'necessary'. Its
use has decreased with express extension of Community legislative authority under the Single European Act and the Treaty on European Union. The
legislative authority of article 235 is residual only: an act based upon article
235 either alone or in tandem with another legal base for which a sufficient
legal base exists elsewhere in the Treaty is liable to annulment or invalidation by the Court of Justice1•

1 See eg Case 165/87 Commission
[1988] 2 CMLR 131.

v Council (Generalised

Tariff Preferences) [1987] ECR 1493,

