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ARTICLE 90: DEREGULATION AND EC LAW. REFLECTIONS
ARISING FROM THE XVI FIDE CONFERENCE
DAVID EDWARD and MARK HOSKINS*

1. Introduction
Topic 3 of the Sixteenth FIDE Congress was entitled "Competition
law
implications of deregulation and privatization".1
The discussion of
privatization proved to be relatively uncontroversial.
However, deregulation provoked a lively controversy and occupied most of the time allocated for discussions. This article, therefore, focuses on the question of
deregulation and, in particular, the nature of Article 90 EC. It does not
purport to be an encyclopaedic treatment of the subject, but rather
seeks to develop the main issues arising from the Conference.
In preparing this article, we have drawn from the General Report
which we prepared for the Conference, the discussions which took place
at the Conference and our further thoughts which arose from those discussions. It would be invidious to identify the contributions of individual speakers, but we would like to thank all of those who did contribute
to the debate. The success of the Conference and the inspiration for
writing this article are largely due to them.
Taken at face value, this topic might have given rise to a very dry,
technical discussion concerned purely with the minutiae of competition
law. In fact, the debate at FIDE showed that law, and in particular com-

* Respectively Judge and Legal Secretary at the Court of Justice of the European
Communities, Luxembourg.
1. Judge Edward was the Rapporteur General for this topic. The Conference took
place in Rome from 12-15 Oct. 1994. The issues clearly merit further discussion in subsequent articles which the Editors of the Review intend to arrange.
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petition law, is only one aspect of the problem. In considering Article
90, the Conference broached what is, in truth, a fundamental constitutional issue: to what degree can and should the Community, through its
various institutions, exercise control over the political, social and economic choices of the Member States? The outcome of the discussion
was a general consensus that courts, whether the Court of Justice or national courts, cannot realistically be expected to exercise more than
marginal control. The Community legislature, whether the Council or
the Commission, must accept their own responsibilities in this field.
They cannot expect the Court of Justice to play the role of Community
regulator by means of individual judgments.
These issues are discussed under three main headings:
- judicial control of the existence of legal monopolies;
- judicial control of particular aspects of legal monopolies, in particular, creaming-off and cross-subsidization;
and
- legislative control by the Commission under Article 90(3).

2. Judicial control - Existence of legal monopoly

2.1 Introduction
The EC Treaty sets out two principles of particular importance in relation to the creation and maintenance of legal monopolies by Member
States. Firstly, Article 3(g) establishes the principle of free competition
as one of the fundamental objectives of the Treaty. This principle is the
subject of detailed rules, notably Articles 85 and 86. Secondly, Article
222 maintains Member States' systems of property ownership.2 Unlike
the principle of free competition, the preservation of national rules
governing property ownership is not listed as a fundamental objective
of the European Community in Article 3. There is clearly tension between these principles. Article 90 seeks to provide a balance.3
2. Art. 222 provides, "This Treaty shall in no way prejudice the rules in Member
States governing the system of property ownership."
3. Art. 90 provides as follows:
"(1) In the case of public undertakings and undertakings to which Member States
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2.2 Models of judicial control
There are four possible approaches
of legal monopolies:

to judicial control of the existence

-Member States have exclusive competence in relation to the grant of
legal monopolies ("the Absolute Sovereignty app~oach");
-Member States are free to grant legal monopolies "provided that the
operation of the monopoly does not have the necessary consequence
of contravening the rules of the EC Treaty ("the Limited Sovereignty
approach");
-the mere grant of a legal monopoly is a "per se violation" of Article
90(1) since the Member State necessarily places the relevant undertaking in a dominant position, free of the normal market constraints, so
that it is able to pursue abusive practices ("the Absolute Competition
approach");
and
-Member States may create legal monopolies only where this is justified by a legitimate national objective and where the consequent restriction of competition is limited to what is necessary to achieve this
objective ("the Limited Competition approach").
The first and second approaches look at the problem from the perspective of the competence of the Member States; the third and fourth look
at the problem from the perspective of the application of the EC competition rules. At opposite ends of a spectrum, the Absolute Sovereignty
approach emphasizes the freedom of Member States, while the Absolute Competition approach emphasizes the need for free competition.
grant special or exclusive rights, Member States shall neither enact nor maintain in
force any measure contrary to the rules contained in this Treaty, in particular to those
rules provided for in Article 6 and Articles 85 to 94.
(2) Undertakings entrusted with the operation of services of general economic interest or having the character of a revenue-producing monopoly shall be subject to
the rules contained in this Treaty, in particular to the rules on competition, in so far
as the application of such rules does not obstruct the performance, in law or in fact,
of the particular tasks assigned to them. The development of trade must not be affected to such an extent as would be contrary to the interests of the Community.
(3) The Commission shall ensure the application of the provisions of this Article
and shall, where necessary, address appropriate directives or decisions to Member
States. "
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2.2.1 The Absolute Sovereignty approach
The Absolute Sovereignty approach was rejected by the Court of
Justice in Case C-202/88, France v. Commission (Telecoms Terminal
Equipment).4 In this case, the French Government challenged the competence of the Commission to adopt the telecommunications
terminal
equipment directive5 on the basis of Article 90(3). The directive imposed an obligation on the Member States to abolish national monopolies in relation to terminal equipment, while giving all economic operators the right to import, market, connect, bring into service and
maintain terminal equipment.
The French Government argued that, on the proper interpretation of
Article 90(1), the Commission could not interfere with the grant of special or exclusive rights by Member States by adopting directives or decisions under Article 90(3). Article 90(1) presupposed the existence of special and exclusive rights and therefore the grant of such rights could not
itself constitute a "measure" subject to Community control within the
meaning of the Article.
In effect, France was arguing that Member States were free to create
legal monopolies, without the act of granting such rights (as opposed
to the operation of such monopolies) being subject in any way to the
rules of the EC Treaty. The Court rejected this argument by holding:
" ... even though that article presupposes the existence of undertakings which have certain special or exclusive rights, it does not follow that all the special or exclusive rights are necessarily compatible with the Treaty. That depends on different rules, to which
Article 90(1) refers."6
It follows from France v. Commission that Member States have not retained complete sovereignty in relation to the creation of legal monopolies. Rather, the creation of such monopolies must be balanced with the
principle of free competition. However, the precise point at which the
balance is to be struck is less clear.
4.
5.
tions
6.

[1991] ECR 1-1223.
Commission Directive 88/301 on Competition in the Markets in TelecommunicaTerminal Equipment (O.J. 1988, L 131/73).
Para 22 of the judgment.
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2.2.2 The Limited Sovereignty approach
Under the Limited Sovereignty approach, the Member States are free
to grant legal monopolies provided that the operation of the monopoly
does not have the necessary consequence of contravening the competition rules of the Treaty. This approach was' aqopted by the Court of
Justice in Case C-41/90, Hofner v. Macrotron,7 where a German law
reserved the provision of employment recruitment s.ervices to a public
employment agency. In its judgment, the Court reiterated that an undertaking vested with a legal monopoly may be regarded as occupying
a dominant position within the meaning of Article 86 and that the territory of a Member State may constitute a substantial part of the common
market. 8 The Court then emphasized that "the simple fact of creating
a dominant position ... by granting an exclusive right ... is not as such
incompatible with Article 86 of the Treaty" . A Member State will be in
breach of Article 90(1) only where" ... the undertaking in question,
merely by exercising the exclusive right granted to it, cannot avoid abusing its dominant position".9
The nature of the Limited Sovereignty approach is made particularly
clear in paragraph 27 of the French language text of the judgment, " ...
serait incompatible avec les regles du traite toute mesure d'un Etat
membre qui maintiendrait en vigueur une disposition legale creant une
situation dans laquelle un office public pour l'emploi serait necessairement amene a contrevenir aux termes de l'article 86." (Emphasis added). On the facts of the case, the public employment agency was
manifestly unable to satisfy the demand for executive recruitment services. There was, therefore, a breach of Article 90(1) coupled with Article
86(b) since the national legislation restricted the availability of a service
to the detriment of those who wished to use that service.
The Limited Sovereignty approach was also adopted in Case
C-323/93, La Crespelle,1Owhere the Court held:

7. [1991] ECR 1-1979.
8. Para 28 of the judgment.
9. Para 29 of the judgment.
10. Judgment of 5 Oct. 1994, para 18, nyr.

162

Edward and Hoskins

CML Rev. 1995

"The mere creating of a ... dominant position by the granting of
an exclusive right within the meaning of Article 90(1) is not as such
incompatible with Article 86 of the Treaty. A Member State contravenes the prohibitions contained in those two provisions only if,
in merely exercising the exclusive right granted to it, the undertaking in question cannot avoid abusing its dominant position."
It is important to note the distinction between the liability of the State
under Article 90(1) and the liability of the undertaking under Article 86.
Under the Limited Sovereignty approach, an undertaking may act in a
way which is contrary to Article 86, without the Member State automatically being liable under Article 90(1). In order to establish whether a
Member State is in breach of Article 90(1), one must first consider
whether there has been a breach of Article 86 by the relevant undertaking and, then, second, consider whether that breach was necessarily
caused by the behaviour of the relevant Member State.
2.2.3 The Absolute Competition approach
Under the Absolute Competition approach, the mere creation of a legal
monopoly is contrary to Article 90(1). This follows from the fact that
the grant of special or exclusive rights will, by definition, place the undertaking concerned in a dominant position in which it can pursue anticompetitive practices (without being required to do so).
This approach can be observed in a number of cases. In Case
C-260/89, ERT, 11 the Court held that the grant of exclusive rights to a
state radio and television company was a breach of Article 90(1), " ...
where those rights are liable to create a situation in which that undertaking is led to infringe Article 86 of the Treaty by virtue of a discriminatory broadcasting policy which favours its own programmes" .12 In contrast to Hofner, there was no suggestion that any national regulations
obliged ERT to pursue a discriminatory policy. Rather, it seemed to be
sufficient that the mere granting of exclusive rights to ERT placed it in
a position where it might pursue such a policy.
Similarly, in Case C-179/90, Merci convenzionali porto di Genova
11. [1991] ECR 1-2925.
12. Para 37 of the judgment.
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SpA,13 stevedore services were exclusively reserved to certain dock
work undertakings in Italy. Merci enjoyed the exclusive right to organize dock work in the Port of Genoa for ordinary goods. It appeared
from the evidence that the dock work undertakings which enjoyed exclusive rights were responsible for a number 01 abuses of their dominant
positions, namely, demanding payment for services which had not been
requested, charging disproportionate prices, refusing to have recourse
to modern technology and operating discriminatory pricing policies.
The Court held that a Member State is in breach of Article 90(1) if it
creates a situation in which an undertaking is induced to commit abuses.
There is no clear indication in the judgment that the Italian laws necessarily led to an abuse of a dominant position under Article 86. They simply created a situation in which such an abuse was possible. The Opinion of Advocate General Van Gerven follows a similar approach:14

"In fact, the scale of charges and other, presumably unfair, contractual conditions applied by Merci ... are made possible, if not
inevitable, by the national legislation applicable and are facilitated, if not made compulsory, by the port authorities under the powers conferred on them by national legislation. The other abuses too
are made possible by that legislation." (Emphasis added.)
In practice, literal application of the Absolute Competition approach
would mean that every grant of special or exclusive rights would constitute a breach of Article 90(1). By definition, the creation of a legal monopoly places the relevant undertaking in a dominant position, which
has been defined by the Court as " ... a position of economic strength
enjoyed by an undertaking which enables it to hinder the maintenance
of effective competition on the relevant market by allowing it to behave
to an appreciable extent independently of its competitors and customers
and ultimately of consumers" (Emphasis added).15 The creation of a
dominant position by the grant of a legal monopoly enables the relevant
undertaking to abuse that position, if it chooses to do so. Under the Absolute Competition approach, this would be a breach of Article 90(1).
13. [1991] ECR 1-5889.
14. At para 22 of the Opinion.
15. Case 322/82, Michelin v. Commission, [1983] ECR 3461 para 30.
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There was no real support for this approach at FIDE, for a number
of reasons. Firstly, it was said that this approach is inherently inconsistent. It begins by saying that legal monopolies may be permissible, but
then concludes that they are all by their nature contrary to EC law.
Secondly, such an approach appears to be inconsistent with the wording of Article 90(2), which presupposes the legality of the creation of legal monopolies while regulating the conditions under which they may
operate.
Thirdly, an approach which had the effect of preventing the Member
States from granting a legal monopoly under any circumstances would
appear to be unacceptable as a matter of economic analysis. For example, certain economic activities may constitute' 'natural monopolies" as
they can only be provided by a monopolist given the scale and expense
involved and/or the nature of the supply.
2.2.4 The Limited Competition approach
Under the Limited Competition approach, the creation of a legal monopoly must: (a) be justified by a legitimate national objective and (b)
satisfy the principle of proportionality, that is, the consequent restriction of competition must not exceed what is necessary in order to attain
the objective.16 The underlying rationale for this approach is that the
creation of a legal monopoly will necessarily produce restrictive effects
on competition so such monopolies should be permitted only where
there is a particular justification for their existence.
Support for this approach can be found in Case 155/73, Sacchi,17
where the Court of Justice held that:
"Article 90(1) permits Member States inter alia to grant special or
exclusive rights to undertakings.
Nothing in the Treaty prevents Member States, for considerations ofpublic interest, of a non-economic nature, from removing
16. This approach has been advocated by certain commentators. See Van der Esch,
"Deregulation, autoregulation et le regime de concurrence non"faussee dans la CEE",
(1990) CDE 497 at 511-512; Esteva Mosso, "La Compatibilite des monopoles de droit
du secteur des telecommunications avec les normes de concurrence du traite CEE",
(1993) CDE 445 at 455-456.
17. [1974] ECR 409 para 14.
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radio and television transmissions, including cable transmissions,
from the field of competition by conferring on one or more establishments an exclusive right to conduct them." (Emphasis added.)
Further support for this approach can be found in Case C-230/91, Corbeau.I8 Belgian law granted a legal monopoly"to the Regie des postes,
under which it enjoyed an exclusive right to collect, transport and
deliver all forms of correspondence throughout Belgium. Mr Corbeau
provided his own form of postal services in Liege and neighbouring
areas by collecting mail from the sender's residence and either delivering it before noon the next day if the destination was within the Liege
area or dispatching it by the normal postal services if the destination
was outside that area. When Mr Corbeau was prosecuted, he challenged
the legality of the Belgian postal monopoly under Community law.
The Court of Justice held that Article 90(1) must be read in conjunction with Article 90(2), in relation to which it observed:
"-

"Cette derniere disposition permet ainsi aux Etats membres de
conferer a des entreprises, qu'ils chargent de la gestion de services
d'inferet economique general, des droits exclusifs qui peuvent faire
obstacle a l'application des regles du traite sur la concurrence, dans
la mesure ou des restrictions a la concurrence, voire une exclusion
de toute concurrence, de la part d'autres operateurs economiques,
sont necessaires pour assurer l'accomplissement de la mission particuliere qui a ete impartie aux entreprises titulaires des droits exclusifs". (Emphasis added.)I9
On the facts of the case, the Court held that the obligation to ensure
universal supply of basic postal services throughout Belgium at uniform
tariffs and under similar conditions did constitute un service d'interet
economique general.2o However, it held that it was for the national
18. [1993] ECR 1-2533.
19. Para 14 of the judgment. English text not yet available.
20. Contrast Case C-18/88, GB-Inno-BM[1991] ECR 1-5941paras. 14-28 where the
Belgian Regie des Telegraphes et des Telephones sought to extend its monopoly in the
establishment and operation of the telephone network to the market in telephone equipment without any objective justification (para 24).
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court to consider whether it was in fact necessary to exclude all competition in order to achieve this objective.21

2.3 Choosing the appropriate test
At FIDE, there was support for both the Limited Sovereignty approach
and the Limited Competition approach. Under the Limited Sovereignty
approach, a court must ask:
(a) Has there been an abuse of a dominant position by an undertaking
which enjoys a legal monopoly?
(b) If so, was that abuse a necessary consequence of national legislative
or administrative measures?
Under the Limited Competition approach, a court must ask:
(a) Can the existence of the legal monopoly be justified for reasons of
public interest?
(b) If so, is the restriction of competition which results from the existence of the legal monopoly necessary and proportionate in order to
assure the fulfilment of those public interest requirements?
The support for both approaches demonstrates a general acceptance
that courts (Court of Justice and/or national courts) must conduct a
balancing exercise in this area. On the one hand, Member States do not
enjoy complete freedom in relation to the existence of legal monopolies.
On the other hand, the EC competition rules should not be applied in
such a strict and absolute way as to prevent the existence of legal monopolies under any circumstances.
The Limited Sovereignty approach starts from a presumption that
Member States have freedom to create legal monopolies and then places
restrictions on that freedom. It follows that, under this approach, no
21. See also Case C-393/92,

A/me/a,

[1994] ECR 1-1477 paras. 46-50.
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judicial control can be exercised over the reasons for creating a legal
monopoly.
It can be argued that this reflects the wording and structure of Article
90 more closely than the Limited Competition approach. Both Article
90(1) and (2) suggest an acceptance of the fr~edom of Member States
to create legal monopolies, while subjecting the operation of those monopolies to the rules of the EC Treaty (subject to certain limited derogations). The literal wording of Article 90 cannot, however, be conclusive.
The Limited Competition approach starts from the presumption that
the restriction of competition inherent in legal monopolies is illegal. The
onus is placed squarely on the Member State to prove that the existence
ora particular legal monopoly is justified and that the consequent restriction of competition is limited to what is necessary to achieve the relevant objective.
If we accept that legal monopolies by definition hinder free competition since they prevent other undertakings from entering the reserved
market, and that Member States may choose to create or maintain such
monopolies for reasons such as bare protectionism, the Limited Competition approach would appear to be more in keeping with the purpose
and aims of the EC Treaty.

2.4 Lawfulness over time
Can the lawfulness of a monopoly change with the passing of the years?
There appeared to be general agreement at FIDE that, whatever approach is adopted by the Court of Justice, the lawfulness of a legal monopoly is open to consideration over time. A monopoly which was acceptable at the time of its creation may cease to be so due to changes
in economic, social and/or technological conditions.
For example, in Corbeau, the Belgian postal monopoly had been
created by laws adopted in 1956 and 1971. At that time, demand for
specialized rapid courier services as provided by Mr Corbeau did not exist, or did not exist to the same extent. When the problem of the lawfulness of the Belgian postal monopoly arose in 1993, the nature of the
market had changed. The nature of the problem was not whether the
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legal monopoly had conformed with Article 90(1) at the time of its creation, but rather whether the legal monopoly conformed with Article
90(1) given the state of the market in 1993.
The judgment of the Court in Corbeau places an obligation on the
Member States constantly to review legal monopolies in light of changing market conditions.22 This obligation may be particularly onerous
in markets, such as telecommunications, which are undergoing swift
and dramatic changes.

2.5 Role of the Courts

As outlined above, the Limited Sovereignty approach involves the
courts in exercising only marginal control over the Member States in relation to legal monopolies, particularly as it does not require judicial
control of the reasons for the creation or maintenance of a legal monopoly.
The Limited Competition approach, so far as it has been developed
and applied in Corbeau, shows certain similarities to the Cassis de Dijon
approach applied to the free movement of goods under Article 30. It
starts from the premise that the restriction of competition inherent in
a legal monopoly is prima facie contrary to the EC Treaty, unless it can
be shown that its existence is justified in order to serve a legitimate national objective and that the consequent restrictive effects on competition are limited to what is necessary to achieve that objective.
Definition of legitimate national objectives
In order to apply the Limited Competition approach, one must be clear
as to what constitutes a "legitimate national objective".
In the Corbeau judgment, the Court proceeded, without explicit
analysis, on the assumption that the provision of universal postal services at a fixed tariff was a legitimate objective. The justification based
on the need to ensure universal supply stems from the recognition that,
in a modern society, the availability of certain goods and services consti2.5.1

22. See further the case note by Hancher [1994] 31 CML Rev. 105 at 116.

Article 90

169

tutes a basic social need for private citizens and businesses alike. Such
goods and services may include the right to water, electricity or gas, the
right to have access to postal services or the right to have access to
telecommunications
services. It can be argued that universal supply will
only be possible if some legally protected monopoly rights are created
in respect of the supply of these goods and services. If wholly free competition were permitted, undertakings would restrict their activities to
profitable areas, for example, densely-populated
urban areas, with the
result that those who lived in remote areas might be deprived of their
social needs, eitber because no undertaking was prepared to offer a supply in these areas or because the cost would be prohibitively expensive.
By granting monopoly rights which are accompanied by an obligation
to ensure universal supply at standard rates, the monopolist is enabled
to offset the cost of providing goods and services in remote areas with
the profits made in urban areas.
National security might constitute another legitimate objective. Article 223 EC provides for a specific derogation from the Treaty rules for
national measures which are' 'necessary for the protection of the essential interests of ... security" and which are "connected with the production of or trade in arms, munitions and war material .... "
In practice, it should not be too difficult for the Court of Justice to
develop a series of acceptable justifications which satisfy the Limited
Competition approach, just as it has defined a series of mandatory requirements in the context of its Cassis de Dijon jurisprudence.23
However, it is important to recognize that, in defining national objectives which justify derogating from the principle of free competition,
the Court would necessarily be exercising, to a certain extent, a political/legislative function, since the importance of certain economic and
social considerations would have to be balanced against the need to ensure free competition.

23. In Case C-397/93, VoltriTerminalEuropaSpA
v.Donati(O.l.1993,
C277/16),
currently pending before the ECl, the Pretura Circondariale di Genova has included
the following question in a preliminary reference: "May social policy aims such as
safeguarding employment and good labour relations between the groups involved in a
particular economic sector be considered to fall within Article 90(2) of the EEC
Treaty?" .
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2.5.2 Proportionality test
The second limb of the Limited Competition approach - whether the
restriction of competition is limited to what is necessary to achieve the
legitimate national objective - is particularly problematic. In relation
to a specific legal monopoly, for example, gas or electricity, a Member
State may argue that its existence serves to ensure a universal supply at
a standard price to all citizens. Further, the Member State may argue
that the existence of the legal monopoly is the only means to achieve
that goal as the provision of electricity or gas, as a matter of economic
analysis, is a natural monopoly. Against that, private undertakings may
argue that universal supply can be ensured by a system of regulation
whereby private undertakings who wish to enter profitable areas of the
market are obliged to provide basic services to unprofitable areas.
In deciding, on the basis of such arguments, whether the existence of
the legal monopoly is necessary to ensure universal supply, the court
could be required to exercise complex value-judgments involving a wide
range of political, economic and social considerations: an exercise
which is traditionally the role of the executive and/or legislature.
If this is indeed the case, it is debatable whether the Court of Justice
should embark on such an exercise and further whether it is in fact capable of doing so. The problem becomes more acute when it is recognized
that national courts would also be required to carry out such an exercise.24 Thus, in Corbeau itself, the Court of Justice held that it was for
the national referring court to consider whether the existence of a total
monopoly for postal services was necessary to permit the Belgian Regie
des postes to fulfil the general public interest in universal supply of basic
postal services. The task would be daunting enough for the Belgian
Cour de Cassation. In fact, the referring court was the Tribunal de
premiere instance de Liege.
The danger inherent in requiring national courts to apply a "Cassis
de Dijon" type of approach is well illustrated by the Sunday Trading
saga.25 There the Court of Justice, having originally indicated the
24. Art. 90(1), when considered in conjunction with Art. 86, has direct effect. See
Case 155/73, Sacchi, [1974] ECR 409 para 18; Case C-179/90, Merciconvenzionaliporto di Genova SpA, [1991] ECR 1-5889, Opinion of A.G. Van Gerven, para 22.
25. See the commentary in Weatherill and Beaumont, EC Law (1993, Penguin
Books), pp. 470-473.
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general approach to be followed by the national courts,26 was finally
obliged, in effect, to decide the particular case presented to it, when the
national courts were uncertain how to resolve the issue and referred it
back to the Court. 27
One possible solution to this problem may'lie in the way in which the
test of proportionality is applied. In cases where the Court of Justice is
called upon to review Community legislation which, has been adopted
as a result of the exercise of discretionary powers involving economic
and/or political responsibilities, the Court considers that:
"The legality of a measure adopted in that sphere can be affected
only if the measure is manifestly inappropriate having regard to the
objective which the competent institution is seeking to pursue" .28
In such cases, the Court does not undertake the task of assessing

whether the institution could have achieved its objective by other, less
onerous means, but rather confines itself to asking whether the institution has committed a manifest error of assessment in considering that
it did not have any other possible way of achieving the desired objectives by more efficient and less onerous means.29
It is interesting to note that this was, in effect, the approach adopted
by Hoffmann J. to the issue of proportionality in the context of the English Sunday Trading cases. In Stoke-on-Trent City Council v. B & Q
plc,30 he stated,
"In my judgment it is not my function to carry out the balancing
exercise or to form my own view on whether the legislative objective could be achieved by other means. These questions involve
compromises between competing interests which in a democratic
26. Case C-145/88, Torfaen Borough Council v. B & Q plc [1989] ECR 3851.
27. Case C-169/91, Stoke-on-Trent City Council v. B & Q plc [1992] ECR 1-6635.
28. Case C-331188, R v. MAFF, ex p FEDESA [1990] ECR 1-4023 para 14. See also
Case C-280/93, Germany v. Council ("Bananas"), Judgment of 5 Oct. 1994, paras.
89-91, nyr.
29. See further Brealey & Hoskins, Remedies in EC Law (1994, Longman), pp.
116-117.
30. [1991] Ch 48 at 69 D-E.
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society must be resolved by the legislature. The duty of the court
is only to inquire whether the compromise adopted by the United
Kingdom Parliament, so far as it affects community trade, is one
which a reasonable legislature could have reached. The function of
the court is to review the acts of the legislature but not to substitute
its own policies or values."
If the Court of Justice were to interpret the Limited Competition approach in this way, this would do no more than recognize that courts
can exercise only a judicial, not a legislative, role. Further, if the Limited Competition approach were limited to the control of manifest errors,
courts would exercise only marginal control over legal monopolies.
2.5.3 Inherent limitations in judicial control
A realistic appraisal of the forensic resources available to the Court also
pleads in favour of marginal control. After all, issues concerning national legal monopolies will often arise in the context of preliminary
references under Article 177 EC, a procedure which is ill-suited to
detailed factual or economic analysis. Moreover, it may not be obvious
from the wording of the order for reference that the Court of Justice
will be required to consider an important general point of principle. It
is, therefore, to a certain extent, a matter of chance as to who intervenes
and whether any general point of principle is identified and raised. For
example, in Corbeau, only three Member States and the Commission
intervened. In addition, the written procedure under Article 177 allows
for only one round of observations. There is no chance to submit a written reply to any points raised by the other parties.
A further point to note in relation to the role which can be played by
the courts is the nature of the sanction which arises whenever it is held
that the existence of a legal monopoly is contrary to Article 86 in conjunction with Article 90. Article 86 is a very blunt instrument in this
context. If the national legislation is contrary to EC law, the result is
that it cannot be applied. This may risk creating a legislative void, as
a court cannot itself substitute alternative regulations to govern the economic activities concerned, either prospectively or retrospectively. 31
31. This problem is demonstrated by the situation in Joined Cases C-46/90 and
C-93/91, Lagauche and Evrard, [1993] ECR 1-5267 (discussed further below in the
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This militates in favour of Community legislation to clarify the acceptable limits of legal monopolies and state regulation.
Finally, if the lawfulness of a legal monopoly may alter over time,32
the moment at which the existence of a particular monopoly right becomes illegal is uncertain. A court applying Article 86 cannot necessarily identify a particular date on which the illegality arose. In contrast,
legislative intervention can impose specific obligations on Member
States which have to be complied with by a certain"date. The scope for
legal uncertainty in relation to legal monopolies can therefore be
reduced by the adoption of legislation at Community level.

2.6 Free Movement Rules
Certain speakers at FIDE argued that the existence of legal monopolies
should be primarily, or even exclusively, controlled by application of
the Treaty rules relating to free movement of goods, freedom of establishment and freedom to provide services.
The relationship between legal monopolies and Article 52 was expressly considered by the Court of Justice in Case 6/64, Costa v.
ENEL.33 In that case, Mr Costa challenged an Italian law of 1962
which nationalized the production and distribution of electricity and
created ENEL (the National Electricity Board). Mr Costa argued that
this law constituted a restriction on the freedom of establishment of nationals of other Member States as it excluded them from providing electricity in Italy. The Court of Justice rejected this argument. It held that
there was no restriction on the freedom of establishment as there was
context of the scope of the legislative powers of the Commission). If the ECl had ruled
that the cumulation of regulatory and commercial functions in the Belgian RTT was
contrary to Arts. 90 and 86 combined, this would have swept away the regulatory
framework which had existed in Belgium under a law adopted in 1979. This could have
had serious retrospective repercussions, for example, convictions for breach of the law
prior to the judgment of the ECl might have had to be overturned. Compare Case
C-18/88, GB-Inno-BM, [1991] ECR 1-5941 paras. 14-28 where a cumulation of regulatory and commercial functions was found to be incompatible with Arts. 86 and 90.
32. Discussed supra.
33. [1964] ECR 585.
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no discrimination. Italian nationals and nationals from other Member
States were equally excluded from the national market for electricity.34
In Case C-353/89, Commission v. The Netherlands (the "Dutch media case"),35 the Court of Justice used Article 59 to control the grant
of exclusive rights. Article 61 of the Dutch Media wet ("media law") imposed an obligation on Dutch broadcasting bodies to use the technical
resources (recording studios, set workshops, technicians, etc.) of the
Nederlandse Omroepproduktie Bedrijj ("the NOPB"), a public company limited under Dutch law, to produce their programmes.36 The
Commission brought Article 169 proceedings against the Netherlands
alleging that Article 61 of the Mediawet was in breach of Article 59 EEC
as it restricted undertakings established in other Member States from
providing production services to Dutch broadcasting bodies.37
The Court of Justice upheld the Commission's arguments. It held
that Article 61 of the Mediawet constituted a restriction on the freedom
to provide services within the meaning of Article 59 of the Treaty as,
"It ... has a protective effect for the benefit of a service undertaking established in the national territory and, to that extent, disadvantages undertakings of the same kind established in other Member States. "38
The Dutch Government argued that the restrictive effects of the
Mediawet were not discriminatory as it affected both Dutch and foreign
production companies. This was rejected by the Court which held that
it was sufficient "that the preferential system set up should benefit a national provider of services" .39
Furthermore, the Court rejected the Dutch argument that the restrictions imposed by the Mediawet were justified by mandatory require34. In Case C-19/92 Dieter Kraus [1993] ECR 1-1663 para 32, the Court held that
a non-discriminatory restriction could be caught by Art. 52. However, in this case, Art.
52 was being applied in parallel with Art. 48, and it cannot be assumed that the Court
would adopt the same approach in a "pure" Art. 52 case.
35. [1991] ECR 1-4069 paras. 21-37.
36. The NOPB enjoyed an absolute monopoly in relation to radio programmes,
while television broadcasting bodies had to use the NOPB for 750/0of their production
needs.
37. It should be noted that the Commission brought its application solely on the
grounds of Art. 59. Therefore; it was not open to the Court to consider the legality of
the Mediawet under Art. 90 coupled with Art. 86.
38. Para 23 of the judgment.
39. Para 25 of the judgment.
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ments under the case law of the Court of Justice relating to Article 59.
The Court also rejected the argument that the restrictions were justified
under Article 90 by virtue of the same mandatory requirements.
The judgment of the Court of Justice in tQe Dutch media case shows
that Article 59 can be interpreted so as to apply to legal monopolies for
services. One reading of such an interpretation is that all such monopolies are prima facie contrary to Article 59, unless they can be justified
by a legitimate national objective and it can be shown that the restrictive
effects of the monopoly are restricted to what is necessary to obtain that
objective. Application of Article 59 in this way to monopolies would
therefore be very similar to the Limited Competition approach applied
in Corbeau in relation to Article 90. Indeed, application of Article 59
would require consideration of the same issues as to the proper role of
courts in controlling the economic, political and social choices of the
Member States as were discussed above in relation to the use of Article
90 coupled with Article 86.
There is clearly a potential overlap between use of the free movement
rules and the use of Article 90 coupled with Article 86 in order to control
the existence of legal monopolies. However, it would perhaps be best
to focus primarily on Article 90 in conjunction with Article 86 rather
than the free movement rules when considering the legality of legal monopolies.
Firstly, it is clear from the wording of Article 90 that its specific purpose is the control of legal monopolies, and both Article 90(1) and (2)
place particular emphasis on the competition rules as the means by
which such control is to be exercised. In contrast, the free movement
rules are not specifically aimed at the existence of legal monopolies.
Secondly, in contrast to Article 86, the rules on free movement cannot apply in a purely internal situation. For example, in Case C-41/90
Hofner,40 the Court of Justice could not consider the legality of the
German legal monopoly in recruitment services by reference to Article
59 as the factual context of the dispute was purely internal. However,
the monopoly was held to constitute a breach of Article 90 coupled with
Article 86. It would therefore be more consistent to control the legality
40. [1991] ECR 1-1979. Discussed supra.
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of legal monopolies by primarily applying Article 90 in combination
with Article 86 in all cases, rather than focusing on Article 90 in some
cases and the rules on free movement in others.
Thirdly, if some legal monopolies were considered under the free
movement rules and others under Article 90 coupled with Article 86,
divergent results might appear in the case law of the Court of Justice
and/or national courts. Although there are similarities in the two approaches, the underlying nature of the rules is different. The free movement rules are concerned with barriers to trade whereas the competition
rules are concerned with the efficient functioning of markets.
That is not to say, however, that there are no cases where national
rules concerning legal monopolies should be considered under the
Treaty articles on free movement. This would be appropriate where a
national rule constitutes a genuine barrier to trade as opposed to a limitation on the exercise of a particular economic activity within a given
Member State.41 Moreover, the rules on free movement may be particularly important where the purpose of a legal monopoly is primarily to
further protectionist objectives.42
3. Judicial control - Particular aspects of legal monopolies:
creaming-off and cross-subsidization

3.1 Universal supply versus competition law
Having examined the nature of judicial control which can be exercised
over the existence of any legal monopoly, it is now appropriate to turn
to consider judicial control of particular aspects of legal monopolies, in
particular, creaming-off and cross-subsidization.
Undertakings responsible for the provision of universal supply
("universal providers") often use profits raised from certain geographical areas or types of activity to subsidize less-profitable areas or activities. This is known as "cross-subsidization". If private undertakings,
41. Compare the approach of the Court to Art. 30 in Joined Cases C-267 and 268/91,
Keck and Mithouard, [1993] ECR 1-6097.
42. It may be significant that, in the Dutch media case, the Court of Justice emphasized the protectionist nature of Art. 61 of the Mediawet.
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unburdened by the obligation to provide a uniform supply, are permitted to concentrate their efforts on providing specialized and highly
profitable services to limited sectors of society, there is a risk that the
universal provider will not be capable of fu!filling its universal supply
obligations. This is known as "creaming-off".
A particular feature of modern markets whjch depend on "networks", such as postal services or telecommunications services, is the
development of "value-added services". These tend to be specialized
services targeted at specific clients, for example, the provision of courier services as in Corbeau or the use of leased telecommunications lines
to transmit messages in data form which are then converted for reception in telex, facsimile, written or other visual form as in Case 41/83,
Italy v. Commission, "the British Telecom case". 43
If a Member State legislates to prevent the provision of value-added
services by anyone other than the universal provider, this may constitute a prima facie breach of Article 90(1) in combination with Article
86, either because such legislation would discourage the creation of new
technologies and services (as in the British Telecom case) or because the
universal provider would not be in a position to satisfy the demand for
value-added services (as in Hofner v. Macrotron). Even if value-added
services are not reserved to a legal monopoly, there may be circumstances in which cross-subsidization between monopoly and nonmonopoly activities would constitute a breach of Article 86.
It is clearly necessary to balance the need to ensure universal supply
and an effective and secure national network against the need to encourage the development of new technologies and new products and
services through effective competition. This need to find a balance was
considered by the Court of Justice in Corbeau44• The Court held that
the obligation of universal supply imposed on the Regie des postes
presupposed that it should be able to subsidize its less-profitable activities with returns gained from profitable activities (cross-subsidization).
This in turn implied that a Member State might be justified in limiting
43. [1985] ECR 873.
44. [1993] ECR 1-2533 paras. 15-20. The facts of the case are set out above.

178

Edward and Hoskins

CML Rev. 1995

competition
in respect of profitable activities in order
creaming-off. However, the Court continued as follows:

to prevent

"L'exclusion de la concurrence ne se justifie cependant pas des lors
que sont en cause des services specifiques, dissociables du service
d'interet general, qui repondent it des besoins particuliers d'operateurs economiques et qui exigent certaines prestations supplementaires que le service postal traditionnel n'offre pas, telles que la collecte it domicile, une plus gran de rapidite ou fiabilite dans la
distribution ou encore la possibilite de modifier la destination en
cours d'acheminement,
et dans la mesure ou ces services, de par
leur nature et les conditions dans lesquelles ils sont offerts, telles
que le secteur geographique dans lequel ils interviennent, ne mettent pas en cause l'equilibre economique du service d'interet economique general assume par le titulaire du droit exclusif.
11appartient it la juridiction de renvoi d'examiner si les services
qui sont en cause dans le litige dont elle est saisie repondent it ces
criteres. "
This part of the judgment in Corbeau raises a number of questions concerning creaming-off and cross-subsidization.

3.2 Creaming-off
There will not be many cases in which a universal provider will be able
to establish that the effect of the activities of any particular value-added
service provider will threaten its economic stability. For example, it is
hard to imagine that the financial stability of the whole Regie des pastes
was imperilled by the activities of Mr Corbeau in and around Liege. But
there is a danger in looking at each case in isolation. Even if the activities of each individual value-added service provider are relatively unimportant, the combined effect of all their activities may have serious
repercussions on the economic stability of the universal provider. Thus,
it may be necessary for a court to consider the combined effect of allowing competition in all geographical areas and/or in various types of
value-added services.
The task of dealing with such wide-ranging economic analyses is an
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onerous one for any court, although the procedural rules of some courts
are better suited to such an exercise than others. As with judicial control
of the existence of legal monopolies, it may be that courts can only exercise marginal control in relation to the extent o{ such monopolies. Thus,
legislation on a sector-by-sector basis may be the only way to create a
coherent Community policy in relation to creaming-off.

3.3 Cross-subsidization
In Corbeau, the Court of Justice assumed that the Regie des postes
should be permitted to use profitable activities to subsidize less profitable activities. However, in future cases, it will be necessary to examine
further the situations in which cross-subsidization is incompatible with
EC competition law.
The Commission has defined cross-subsidization as meaning, "that
an undertaking allocates all or part of the costs of its activity in one
product or geographic market to its activity in another product or geographic market" .45 Thus, cross-subsidization may lead to a distortion
in competition as it enables an undertaking to provide goods or services
at a price lower than their true market price or even lower than their
production cost.
The issues raised by cross-subsidization in the context of universal
providers and legal monopolies are complex. As a starting point, if a
particular undertaking has an obligation to provide a universal service
at a standard price to all consumers, then it necessarily follows that geographical cross-subsidization must be permitted. Consumers in
profitable urban areas will be obliged to subsidize consumers in unprofitable rural areas.
This assumption was confirmed by the Commission in its Telecommunications Guidelines:46

45. Commission's Guidelines on the Application of EEC Competition Rules in the
Telecommunications Sector at para 102 (O.J. 1991 C 23312).
46. Supra, at paras. 102-104.
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"Cross-subsidization does not lead to predatory pricing and does
not restrict competition when it is the costs of reserved activities
which are subsidized by the revenue generated by other reserved activities. This form of subsidization is even necessary, as it enables
the TOs [Telecommunications Organizations] holders of exclusive
rights to perform their obligation to provide a public service
universally and on the same conditions to everybody. For instance,
telephone provision in unprofitable rural areas is subsidized
through revenues from telephone provision in profitable urban
areas or long-distance calls."
The Commission stated that the same reasoning could be applied to the
subsidizing of reserved services by means of activities which are subject
to competition. However, it is very important to ensure that third party
value-added service providers have access to the network on equitable
terms, since there will be an incentive for the universal provider to try
to improve its competitive position in the market for value-added services by imposing detrimental conditions of access to the network on its
competitors.
The Commission also considered that subsidization of activities
which are subject to competition by activities which are subject to a monopoly is likely to distort competition in violation of Article 86.
However, there is a strong argument that Article 86 should not be applied inflexibly to such cross-subsidization. Certainly, legal monopolies
should not be permitted to use such cross-subsidization to finance
predatory pricing in competitive markets. But it would be inefficient to
prevent legal monopolies from using their resources to enter other,
competitive markets under any circumstances.
A final point to note is that it is often very difficult to identify
whether there has in fact been any cross-subsidization. This is because
subsidies can be provided in a number of ways. For example, in setting
the price to be charged to customers for a non-reserved value-added
service, the universal provider may not take full account of the actual
cost of access to the network involved in providing that service. Any
shortfall can be absorbed by increasing the price of monopoly services.
Furthermore, a universal provider may be able to obtain loan capital at
a lower rate than normal private undertakings due to the financial
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security which it enjoys as a result of its legal monopoly. If such capital
is then used to subsidize activities which are not covered by its legal monopoly, this may give the universal provider an unfair advantage over
its competitors, for whom borrowing money is more expensive.
The existence of cross-subsidization can be c~ntrolled to a certain extent by ensuring that universal providers use transparent accounting
techniques which take full account of true cost allocations. The judgment of the Court of Justice in Case 66/86 Ahmed 'Saeed47 recognizes
the need for transparency in order to ensure the effective application of
the competition rules. However, detailed rules (for example, in relation
to accountancy practices to be followed) can be introduced only
through legislation.

3.4 Importance of evidence
Judicial control is an important weapon for the Commission to the extent that the Community legislative process is incapable of dealing, or
too slow in dealing with the problems of national legal monopolies.
However, for the reasons discussed above, there is a serious question as
to the extent to which the Court of Justice can be expected to cope with
complex and detailed economic problems such as creaming-off and
cross-subsidization. It is the responsibility of the parties who raise such
issues before the Court of Justice to put it in a position where it is capable of performing this task effectively by providing the necessary evidence, both factual and economic.

4. Legislative control by the Commission

4.1 The need for legislation
The conclusion from what has been said above seems to be that it is unrealistic to imagine that a coherent Community policy for each industry
47. [1989] ECR 803 paras. 54- 57.
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can be developed by the Commission pursuing ad hoc cases before the
Court of Justice. It follows therefore that there must, to some extent,
be Community legislation in this field. Without a legislative framework, there will be inequality between the market conditions in each
Member State, depending on whether the respective governments
favour privatized or nationalized industries. For example, if electricity
is sold in one Member State by the national legal monopoly at a price
which is lower than the real cost of producing that electricity, all industries in that state will have a competitive advantage over their competitors in states where the energy market is not distorted by the existence
of a national monopoly.
Furthermore,
the existence of national legal monopolies in each
Member State may be an obstacle to the ability of Community undertakings to compete in the world market. A classic example is telecommunications. Historically, the existence of national PTTs in each Member State has segregated the Community market to such an extent that
the level of investment in new technologies could not match the activities of the Japanese and the Americans. This is an important reason why
telecommunications
is the sector in which the Commission and Council
have been most active in introducing legislation imposing obligations
on Member States to open up their national markets to competition.
There was general agreement at FIDE that a certain degree of legislative intervention is necessary in this area. The power of the Commission
to legislate under Article 90(3) may be particularly significant where
proposed legislation is blocked in the Council due to the failure of the
Member States to reach agreement. It is therefore important to see what
are the limits of the legislative powers of the Commission acting alone.

4.2 Scope of the Commission's legislative powers under Article 90(3)
In the field of telecommunications,
complementary
measures were
adopted by the Commission and the Council. The Commission adopted
directives under Article 90(3) requiring the introduction of free competition into national markets, while the Council adopted directives under
Article 100a in order to harmonize relevant technical conditions. The
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use of Article 90(3) by the Commission as a legislative base was hotly
contested by certain Member States. Cases were brought before the
Court of Justice seeking the annulment of the telecommunications
terminal equipment directive48 and the telecommunications services
directive.49 The Court of Justice largely uI?held the content of both
directives.
In Case C-202/88, France v. Commission, 50 (telecommunications
terminal equipment), the Court of Justice emphasized that Article 90(3)
does not bestow a general legislative power on the Commission. It permits the Commission to adopt directives only in relation to state measures concerning legal monopolies. This power is different from, and
more specific than, the general power conferred on the Council to adopt
harmonization measures under Article 100a51 or competition law
measures under Article 87.52
The limited nature of the Commission's power is highlighted by the
fact that the Court struck down Article 7 of the Telecommunications
Terminal Equipment directive. 53 Article 7 required the Member States
to take the necessary steps to ensure that national telecommunications
monopolies made it possible for their customers to terminate, with
maximum notice of one year, leasing or maintenance contracts concerning terminal equipment which had been subject to exclusive or special
rights at the time of the conclusion of the contracts. The Court held that
Article 90(3) was not a valid legal basis for such a measure as Article
90 did not govern anti-competitive conduct engaged in by undertakings
on their own initiative. It conferred powers only in relation to state
measures and there was no evidence that the conclusion of long-term
48. Case C-202/88, France v. Commission, (1991) ECR 1-1223, challenging Commission Directive 88/301 on competition in the markets in telecommunications terminal
equipment (0.1. 1988, L 131/73).
49. 10ined Cases C-271,281,289/90 Spain, Belgium, Italy v. Commission, (1992)
ECR 1-5833 challenging Commission Directive 90/388 on competition in the markets
for telecommunications services (0.1. 1990, L 192/10).
50. Supra.
51. Art. 100A permits the Council to "adopt the measures for the approximation of
the provisions laid down by law, regulation or administrative action in Member States
which have as their object the establishment and functioning of the internal market" .
52. Art. 87 permits the Council to "adopt any appropriate regulations or directives
to give effect to the principles set out in Articles 85 and 86".
53. Paras. 53 to 57 of the judgment.
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contracts had been compelled or encouraged in any way by the Member
States. Anti-competitive conduct engaged in by legal monopolies on
their own initiative can be controlled by the Commission only on a caseby-case basis by means of individual decisions adopted under Articles
85 and 86.
One result of this judgment appears to be that cross-subsidization by
national legal monopolies could not be the subject of Commission legislation under Article 90(3) unless such cross-subsidization were the result
of state measures. If the Council is not prepared to adopt legislation
dealing with this matter, the Commission (and the courts) will be obliged to deal with this problem on a case-by-case basis under Articles 85
and 86.
Although the legislative power of the Commission under Article 90(3)
is not unlimited, it is not restricted to purely declaratory measures. This
is demonstrated by the judgment of the Court of Justice in Joined Cases
C-46/90 and C-93/91 Lagauche and Evrard,54 which again concerned
the telecommunications terminal equipment directive. Article 6 of the
directive provides that the task of regulating the telecommunications
market may not be entrusted to an undertaking which is itself engaged
commercially in that market by offering goods or services. The relevant
Belgian law conferred certain regulatory functions on the Regie des
telegraphes et telephones. The Court of Justice held that the cumulation
of regulatory and commercial functions in the RTT was illegal as from
1 July 1989, the implementation date for Article 6. However, for the
period prior to 1 July 1989, the Court held that the Belgian legislation
was not contrary to Article 90 in conjunction with Article 86.
The fact that the Court operated this distinction between the situation
prior to the Directive and the situation after the Directive shows that the
Court of Justice implicitly recognized the power of the Commission to
develop Community law by stating the existence of new obligations.
Thus, the Commission is not restricted to adopting legislation solely
where this is necessary to identify or sanction existing breaches of the
Treaty,55 However, it must not be forgotten that any new obligations
54. [1993] ECR 1-5267.
55. See para 32 of the Opinion of A.G. Lenz.
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introduced by the Commission must be justified by reference to a valid
legal basis under the Treaty. Perhaps the nature of the Commission's
legislative power under Article 90(3) can therefore best be understood
by comparing it to the inherent power of the Court to interpret Community law purposively.

4.3 Content of legislation
Where the Community institutions choose to adopt legislation in a particular field, they should generally be careful not to impose rules which
are too detailed. This is particularly important for Member States, such
as the United Kingdom, which have already taken the initiative in liberalizing national legal monopolies in a manner consistent with Community law.
Where liberalization has taken place, the Member State concerned
has generally established a detailed regulatory system at the national
level to oversee the operation of the newly created markets. If the Community institutions were, by legislation, to impose an excessively detailed Community regulatory regime, this might complicate the preexisting national regime without improving it. There is therefore a
strong case for the Community limiting itself to adopting framework
legislation, or "legislation with a light touch" as it was described at
FIDE, thus leaving the Member States a fairly wide discretion as to the
detailed rules necessary for their particular national situation.

5. Conclusion

Hopefully, the ideas which we have developed above do justice to the
quality of the debate at the FIDE Conference. The more precise the
analysis, the more easily can the Court of Justice develop the law on national legal monopolies and Article 90. However, there was general
agreement at FIDE that the Commission and the Council cannot expect
the Court of Justice to act as the Community legislator in this field. The
role which the Court can play is restricted by limits inherent in the
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nature of judicial control. Where necessary, the Commission must play
its part by proposing legislation to the Council under Article 100a or by
adopting its own legislation under Article 90(3).
The lessons to be learned from the FIDE conference go beyond the
specific issues relating to Article 90. The development of the ideas relating to the role of courts are of general importance in all areas of economic law, whenever courts are required to review acts which are the
result of political, social and economic choices by the Member States.
To a large extent, the development of Article 30 has been more advanced than other areas of the Treaty dealing with economic rights.
However, before advocating the wholesale adoption of the Cassis de Dijon principle in relation to other articles of the Treaty, notably Articles
52, 59 and 90, it is important to reflect on the practical difficulties which
have arisen in the jurisprudence relating to free movement of goods, the
Sunday Trading cases and the judgment in Joined Cases C-267 and
268/91, Keck and Mithouard,56 being of particular importance. Byexamining these issues in detail, the discussion at the FIDE conference has
made an important contribution to understanding the role which
courts, and in particular the Court of Justice, can realistically be expected to play in furthering economic integration.
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