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8.1

Introduction

There are remarkably few decisions of the European Court of Justice with a
direct bearing on company law. The impact of Community law on company
law has mainly been through directives implemented in the UK by
amendment of the Companies Acts. Nevertheless, the Court has had to
deal with important problems relating to the concept of corporate
personality and its practical implications. The cases illustrate very clearly
why the approach to interpretation of the European Court not only is, but
must be, different from that of national courts. So, while the bulk is small,
th~ lessons that can be drawn from the cases are significant.
Corporate personality is, of course, a legal fiction by which human beings,
brought together for a particular purpose, are held to constitute or create an
entity that the law will treat as a "person" capable of having legal rights
and obligations independently of the human beings who constitute or create
it. The fiction is useful in the pursuit of economic activity and it is natural
that the provisions of an economic treaty dealing with free movement of
persons and services should cover free movement of corporate persons and
the services they provide. But corporate personality is a creature of the
law and national laws are different, so the problem inevitably arises of
defining more precisely who are to be the beneficiaries of these freedoms.

1.

The views expressed are purely personal. Particular thanks are due to the author's
Legal Secretary, Elizabeth Willocks, for help in preparing this contribution.
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While corporate personality is useful in the pursuit of economic activity, it
can also be used as a shelter for illegal activity or as a means of evading
fiscal or other obligations. Even where this is not the purpose, the
dispersal of economic activity among members of a "corporate family" may
make regulation of corporate activity more difficult, especially where the
members of the family are governed by the laws of different countries. So
there may well be a conflict between effective economic regulation and
recognition of the different forms of corporate structure permitted by the
laws of the Member States and third countries.

For the Community lawyer there are therefore basically two questions.
First, how far are the concept and forms of corporate personality relevant in
Community
law? Second, to the extent that corporate personality is
relevant, to what extent must national law and national concepts give way
to Community concepts and Community rules?

I propose to discuss the decisions of the Court of Justice under two broad
headings: first, the area in which there is a clear and unavoidable
interaction between Community law and national law - the treaty law of
free movement of persons and services (including the company law
directives which are merely an aspect of that general field of law); and
second, the area, principally of competition law, where national rules of
corporate personality must give way to the economic policy of the treaty
and where, indeed, the concept of corporate personality is barely relevant.

8.2

Free movement of persons and services

8.2.1

Who are the beneficiaries?

The Treaty provides for "freedom of movement of persons and services" as
part of its scheme for the free flow of economic activity. Any such scheme
must include "freedom of movement of corporate persons" and of the services
they provide. This is clearly recognised in Article 52 which speaks of the
right to "set up and manage undertakings, in particular companies and
firms" and of abolition of "restrictions on the setting up of agencies,
branches or subsidiaries"l.

1.

See also EEC Treaty, arts 54(3)(f) and (g).
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Socorporations are beneficiaries of the Treaty provisions but how are we to
define those beneficiaries? It would not be enough simply to confer rights on
"corporate persons" because, in the first place, the national laws differ and,
in the second, some deserving beneficiaries - such as unincorporated
partnerships and co-operatives - might not be covered.
Also, there must be some limit on the class of beneficiaries, in the same way
as Article 9 limits the benefit of the rules on free movement of goods to
goods "originating" or "in free circulation" in the Member States. In the case
of free movement of persons the beneficiaries are defined as being
"nationals" of Member States so that nationality plays a role in this area
similar to that played by origin in the case of goods.
However, in the case of corporate personality, international lawyers do not
agree on the way in which the nationality of corporations is to be defined.
of a company
by reference
to the
of incorporation,
thenationality
other by JIIf
There
are basically
two theories,
onestate
of which
determines the
reference to the state where the corporation has its "seat".
Article 58 provides the answer to these problems: in effect, the first
paragraph applies both theories of nationality, while the second gives a
wide definition of the potential beneficiaries. The first paragraph
provides that in order to be a beneficiary of the treaty a company or firm
must, in the first place, be formed in accordance with the law of a Member
State ("the incorporation theory") and, in the second place, have its
registered office, central administration or principal place of business
within the Community ("the seat theory")1. The second paragraph gives
an extended meaning to the words "companies or firms" used in the first
paragraph so as to cover virtually all profit-making legal entities.
This approach to analysis of the Treaty is confirmed in Commission v
and R v The Treasury2. In Commission
v France the French
Government sought to apply different taxation rules to insurance companies

France

1.
2.

Note that the "seat" need not necessarily be in the state of incorporation.
Case C-270/83 Commission of the European Communities v France [1986] ECR 273 (tax
credits); Case C81/87 R v The Treasury and Commissioners of Inland Revenue, ex
parte Daily Mail and General Trust plc [1988] ECR 5483. See now also the Opinion of
Advocate General Mischo in the Factortame cases, delivered on 13 March 1991.
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operating in France through French subsidiary companies and those
operating through branches or agencies of the non-French company. The
French Government
sought to justify this difference in treatment by
reference to the distinction between residents and non-residents. But the
Court held that this was unlawful discrimination.
In a passage that
illustrates the danger of relying solely on the English text of Court
judgments, the Court said:
•..... [F]reedom of establishment,
which Article 52 grants to
nationals of another Member State ...., includes, pursuant to Article
58 ..., the right of companies or firms formed in accordance with the
law of a Member State and having their registered office1, central
administration
or principal
place of business
within the
Community to pursue their activities in the Member State concerned
through a branch or agency. With regard to companies, .... it is
their [seat]2 in the above-mentioned
sense that serves as the
connecting factor with the legal system of a particular State, like
nationality
in the case of natural persons. Acceptance of the
proposition that the Member State in which a company seeks to
establish itself may freely apply to it a different treatment solely
by reason of the fact that its [seat]3 is situated in another Member
State would thus deprive that provision of all meaning4".

In R v The Treasury the question was whether a Member State could refuse
to allow a company to move its central management and control to another
Member State in order to take advantage of tax provisions in the latter
state. The Court held that it could do so and, in the course of the judgment,
amplified what it had said in Commission v. France:
..[It] should be borne in mind that, unlike natural persons, companies
are creatures of the law and, in the present state of Community law,
creatures of national law. They exist only by virtue of the varying
national legislation which determines
their incorporation
and
functioning.

1.
2.
3.
4.

In the original French text "siege statutaire".
In the original French text, siege, wrongly translated as "registered office·· (siege
statutaire) in the English of the text.
Idem.
Case C-270j83 Commission of the European Communities v France [1986] ECR 273 at
point 18 at p304.
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....The legislation of the Member States varies widely in regard to
both the factor providing a connection to the national territory
required for the incorporation
of a company and the question
whether a company incorporated under the legislation of a Member
State may subsequently modify that connection factor. Certain
States require that not merely the registered office but also the real
head office, that is to say the central administration
of the
company, should be situated on their territory, and the removal of
the central administration from that territory thus presupposes the
winding-up of the company with all the consequences that windingup entails in company law and tax law. The legislation of other
States permits companies to transfer their central administration to
a foreign country but certain of them, such as the United Kingdom,
make that right subject to certain restrictions, and the legal
consequences of a transfer, particularly in regard to taxation, vary
from one Member State to another.
The Treaty has taken account of that variety in national
legislation. In defining, in Article 58, the companies which enjoy
the right of establishment, the Treaty places on the same footing,
as connecting factors, the registered office, central administration
and principal place of business of a company.I"

The rule against discrimination
The rule against discrimination
was applied in Commission v. France
Another application of that rule is found in Segers 2. Mr Segers, a Dutch
national, had taken over an English company which conducted all its
business in the Netherlands. He applied, as an employee of the company,
for the benefits accorded to a director under the Du tch Sickness and
Accident Insurance Scheme. The benefits were refused on the ground that he
was not employed by a Dutch company. The Court held that the
Netherlands could not refuse to give benefits to a director of an English
company which it would have been bound to give him if he had been a
director of a Dutch company.
8.2.2

1.
2.

Case C-81/87 R v The Treasury and Commissioners of lnland Revenue, ex parte Daily
Mail and General Trust plc [1988] ECR 5488 at points 19-21 at pp5511-5512.
Case C-79/85
Segers v Bedrijfsvereniging
voor Bank-en Verzekeringswezen,
Groothandel en Vrije Beroepen [1986] ECR 2375.
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A problem that has arisen on more than one occasion relates to the
nationality of the owners of companies. Fearon v. Irish Land Commission 1
concerned the Irish Lands Acts which provided that the Land Commission
could not exercise its powers of compulsory acquisition against persons who
had resided for more than one year within three miles of the land or
against bodies corporate all of whose shareholders met the same residence
requirement. In that particular case the five shareholders of Robert Fearon
& Co Ltd were British nationals, none of whom met the residence
requirement. The question for the Court was whether application of the
Lands Act to their company was unlawful discrimination against non-Irish
nationals. The Court held that it was not since the law was applied
equally to Irish nationals who did not live within three miles of the land.
A similar question has now arisen in the famous Factortame cases2. In Pesca
Valentia3
the Court held that a Member State is not precluded from
requiring that 75 per cent of the crew of a fishing vessel must be nationals of
that State. The issue in the Factortame cases is whether a Member State
may require that the owners of a fishing vessel must be nationals of that
State and be resident and domiciled there or, where the vessel is owned by
a company, that 75 per cent of the owners of the company and 75 per cent of
the directors must be resident and domiciled nationals and, further, that
the company must have its principal place of business in that State. So far,
the Advocate General's Opinion is unfavourable to the United Kingdom,
and the Court's judgment is awaited. However, the Advocate General has
said that, in his opinion, it is not unlawful to require that a fishing vessel
flying the British flag be managed, and its operations directed and
controlled, from within the United Kingdom, such a requirement being "an
indissociable principle of the very concept of establishment".
In the field of services, there is, I think, only one case to which I need draw
your attention. In Rush Portuguesa4 the question was whether a company
providing services (in this case, construction services) could import labour
1.
2.

3.
4.

Case C-182/83 Fearon v Irish Land Commission [1984] ECR 3677.
Case C-221/89 R v The Secretary of State for Transport, ex parte Factortame (Article
177 reference from the High Court) and Case C-246/89 Commission
v United
Kingdom (Article 169 infringement action), oral hearing on 17 January 1991, Opinion
of Advocate General Mischo delivered 13 March 1991. For the President's Order in
Case 246/89R see [1989] ECR 3125. (The purpose of the British legislation that gave
rise to the actions was to prevent "quota hopping" by Spanish fishing boats.)
Case 223/86 Pesca Valentia v. Minister for Fisheries and Forestry [1988] ECR 83.
Case C-113/89 Rush Portuguesa Lda v National Immigration Office [1990] ECR 1471.
154

Corporations

and the Court

from its country of origin even although the workmen imported would not
themselves have been entitled to take advantage of the treaty provisions
on free movement of workers. It was held that any restriction on the
importation of labour for the purpose of exercising the right to provide
services would effectively make the latter right ineffective. Consequently
the host Member State cannot restrict the temporary importation of labour,
provided that this is genuinely for the purpose of enabling the employer
company to provide services.

8.2.3

The Company Law Directives

Finally, on this aspect of the Court's case law, I should draw attention
the cases relating to the Company Law Directives.

to

Haaga1 emphasises

that one of the purposes of the directives is to enable
people dealing with companies to know where they stand without having
to research the law of the Member State where the companies are
incorporated. The case concerned the requirement
to identify, in the
information published in the register, the persons authorised to represent
the company in dealings with third parties and in legal proceedings. The
importance of the public registers was again emphasised in the case of
Ubbink 2, where the point was that there was no entry in the register.

is a case of particular significance for British company
lawyers who are used to looking at the Companies Acts without regard to
the underlying
Community
directives. There, the Court said that, in
interpreting the provisions of national law implementing the company law
directives, national courts are bound to interpret their national law in the
light of the text and of the purpose of the underlying directive. While that
case concerned the nullity of companies - a concept unfamiliar to us - the
more recent case of Karella4 raised the question of the interpretation
of
national law in the light of the provisions of the second company law
directive relating to increase of capital. The judgment of the Court is
awaited but Advocate General Tesauro has said that, in his opinion, the

Marleasing3

1.
2.
3.
4.

Case C-32/74 Haaga [1974] ECR 1201.
Case C-136/87 Ubbink Isolatie RV v Dak en Wandtechniek RV [1988] ECR 4665.
Case C-I06/89 Marleasing
SA v La Comercial Internacional
de Alimentaci6n
SA
(1990) Unreported 13 November.
of Industry,
Energy and
Cases C-19 and 20/90 Karella and Karellas v Minister
opinion of Advocate-General
Tesauro delivered 30 January 1991,
Technology,
judgment delivered on 30 May 1991.
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provisions of the directive have direct effect and override inconsistent
provisions of the Greek implementing legislation.
Two other cases illustrate the attitude of the Court to the conflict between
directives and national law in the field of corporate law. Conradsen1
concerned the Directive on capital taxation which provides that tax is to
be levied on the "actual value" of the assets contributed by the members.
The argument was that the rules of Danish law should be applied to the
calculation of value for the purposes of capital taxation. But the Court held
that "actual value" means no more and no less than "actual value";
different national criteria are not to be taken into account in applying
Community rules. Further, the Court said2 that information in the national
companies register is of no significance in interpreting and applying the
Directive.
The second case is Spijkers3 which concerned the Directive on transfer of
undertakings. The directive uses the expression "transfer of a business or
part of a business". But what is a "business"? The Court held that you must
look at all the circumstances - the type of undertaking, whether corporeal
assets are transferred, the value of incorporeal assets, the number of
employees and customers transferred, and the similarity of the activities
carried on before and after the transfer. In other words, in true common law
style, what is a "business" is a question of fact.

8.3

Competition Law

8.3.1 What is an "undertaking"?
The emphasis on economic facts rather than legal forms can be seen most
clearly in the competition cases. The competition rules of the Treaty4
prohibit anti-competitive conduct on the part of "undertakings" or
"associations of undertakings". But what is an "undertaking", and how far
are the formalities of company law relevant?

1.
2.
3.
4.

Case C-161/78 Conradsen v Ministeriet for Skatter og Afgifter [1979] ECR 2221.
Ibid., point 18 at p2246.
Case C-24/85 Spijkers v Gebroeders Benedik Abbatoir CV [1986] ECR 1119.
EEC Treaty, arts 85 and 86.
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The short answer to that question was given in Zinc Producers1 where
Rheinzink argued that it could not be made liable for a breach of the
competition rules committed by a dissolved predecessor company. The Court
said :
D
"Rheinzink has not contested that not only is it the legal successor
of Rheinisches Zinkwalzwerk
GmbH but it has continued the
economic activities of that company. For the purposes of Article 85
of the Treaty, a change in the legal form and name of an
undertaking does not create a new undertaking free from liability
for the anti-competitive behaviour of its predecessor, when, from
an economic point of view, the two are identical."2

The history of this practical approach to the problem of corporate
personality begins, not with a decision of the Court, but with the decision of
the EC Commission in Christiani & Nielsen3. In that case the question was
whether an agreement concluded between a Danish parent company and its
Belgian subsidiary - two separate legal persons - was notifiable under
Regulation 17 as an "agreemen t between undertakings". The EC Commission
held that Article 85 presupposes the existence of competition between the
relevant undertakings which is capable of being restricted. Such potential
restriction of competition does not necessarily arise simply because two
separate legal persons are involved. What is determinant is whether the
subsidiary has the power to act independently of the parent company from
an economic point of view.

Shortly thereafter, in Beguelin4,
the Court was faced with a similar
question. The argument was that, where two related companies had
acquired exclusive distributorships
in two adjoining Member States, there
was a per se breach of the competition rules since such a situation must
necessarily restrict trade between Member States. The Court, following the
line of the Commission, looked to the question of economic independence.
Was there true economic independence between the two companies? In the
particular case, the Court held that there was not.

1.

Joined

2.

Rheinzink
GmbHv Commission
Ibid., at point 9 at p1699.

3.
4.

Cases 29 and 30/83

Compagnie
Royale Asturienne
des Mines
SA
[1984] ECR 1679.
of the European Communities

and

Commission Decision (EEC) 69/195; Case IV/22.548 Christiani & Nielsen (OJ L165
5.7.69 p12).
Case C-22/71 Beguelin Import v SAGL Import Export [1971] ECR 949.
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The Court was even more specific in Centrafarm v. Sterling Drug

1:

"Article 85, however, is not concerned with agreements or concerted
practices between undertakings belonging to the same concern and
having the status of parent company and subsidiary,
if the
undertakings form an economic unit within which the subsidiary
has no real freedom to determine its course of action on the market,
and if the agreements or practices are concerned merely with the
internal allocation of tasks as between the undertakings,"2

The same kind of question can arise in the context of the block exemption
regulations which apply to agreements "to which [only] two undertakings
are party". In Hydrotherm3 a series of agreements had been entered into
between, on the one hand, Hydrotherm and, on the other, a Mr Andreoli
and two companies of which he had complete control. The question was
whether Mr Andreoli and his companies were to be treated as one
"undertaking" for the purposes of Regulation 67/67. It was held that they
were.

However, the treatment of members of the same corporate family as
forming a single "undertaking" is always on the assumption that they are
not free to act independently
of one another. In Bodson4 the Court
underlined that it is always a question of fact whether the subsidiary is in
a position to act independently of the parent and that it is for the national
court to ascertain whether such a situation exists. So you must not assume
that Article 85 cannot apply to agreements between parent and subsidiary
or between subsidiary and subsidiary. The question is whether the
companies are free to act independently of one another as economic units. If
they are, there may well be the possibility of competition between them
and Article 85 may apply.

Beware, too, of Article 86 since, if related companies are to be treated as a
single undertaking for the purposes of Article 85, they may also be treated
collectively as a single dominant undertaking for the purposes of Article

1.
2.

3.
4.

Case C-15/74 Centrafarm v Sterling Drug [1974] ECR 1147.
Ibid" at point 41 at p1167.
Case C-170/83 Hydrotherm Geratebau GmbH v Compact[1984]
Case C-30/87 Bodson v Pompes funebres [1988] ECR 2479.
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861.So too, in the field of state aids, an illegal rescue package for a single
undertaking cannot become legal simply because the aid is distributed
between a number of separate legal entities (even if they have become
separate "undertakings")
into which, as part of the aid package, the
rescued undertaking has been split2.
8.3.2 The International Dimension
Application of the competition rules to legal entities incorporated in nonCommunity countries - Le. non-Community
"nationals" - raises difficult
questions of international jurisdiction. In the Dyestuffs cases3, it was argued
by ICI and others that, since they were not at the material time Community
companies, the Commission had no jurisdiction to take proceedings against
them, far less to fine them, for breach of the Community competition rules.
The Court replied with what has come to be known as the "single economic
entity" doctrine. ICI and the others had subsidiaries incorporated within
the Community.
Therefore,
said the Court, they were present, as
"undertakings", within the Communi ty.

The single economic entity doctrine has been criticised on the ground that it
evades the question whether economic regulators are entitled to exercise
jurisdiction outside their territory over foreign nationals. Whatever may be
the rights and wrongs of that argument as a matter of public international
law, insistence upon the unity of the economic entity seems to be the
necessary corollary of holding that the Community competition rules are
concerned with the anti-competitive
behaviour of "undertakings"
in an
economic sense, rather than of corporate entities in a legal sense.

I should also mention the Woodpulp
case4 where the EC Commission
asserted jurisdiction against a series of companies some of which had no
Community subsidiaries and the agreements in question had been concluded
outside the Community. The Court said that the question is not who made
the agreement, the nationality of the parties or where they made it. What
1.
2.
3.
4.

See Case C-66/86

Ahmed
Saeed Flugreisen
and Silver Line Reisebur
Zentrale zur Bekiimpfung unlauteren
Wettbewerbs [1989] ECR 803.
Case C-323/82 SA IntermiIls v Commission of the European Communities

GmbH

0v

[1984] ECR
3809.
Cases C-48, 49 and 51-57/69 ICl v Commission of the European Communities [1972]
ECR 619.
Joined Cases C-89, 104, 114, 116, 117 and 125 to 129/85 Ahlstrom v Commission of the
[1988] ECR 5193.
European Communities
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matters is where the agreement was "implemented" (mis en oeuvre). If the
agreement has been implemented in the Community, then it falls under
Article 85 and the EC Commission has jurisdiction to deal with it.

The Court does not seem to have gone along with the so-called "effects
doctrine" according to which (at least in its more extreme formulations in
the United States) it is sufficient to found jurisdiction that an agreement
has some knock-on "effects" within the territory of the regulating
authority. "Implementation" means more than "effects".

To conclude, I leave you with three pieces of advice. First, it is no longer
safe to assume that the Companies Acts are to be construed in the
traditional
British way. Find out whether there is an underlying
Community directive and, if so, what it says. Second, if you are in any
doubt, do not rely solely on the English version of Community texts. Look at
another language text - in the case of Court judgments, the French text.
Third, look at the facts. A bad economic argument looks no better in fancy
legalistic clothes.
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