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The extraterritorial application of EEC competition law has legal, political and
practical dimensions:
- legal, because there is no general agreement as to the circumstances or
manner in which a state may apply its competition law to persons or acts
outside its territory;
- political, because "extraterritoriality" is an important element in diplomatic
and commercial relationships between Europe and the United States;
- practical, because "law exists to prevent anarchy, and it is clear that the
unrestricted making of decrees under antitrust legislation ... must produce
chaos in the world of international business".1
The problem is complicated, in the case of the Community, by the concurrent
(but not always compatible) desire of the Commission and the Court
- to assert, internally and externally, the independent legal personality of the
Community;
- to ensure the effective enforcement of Community competition law; and
- to treat the international obligations of the Community as an integral part of
Community law.
The root of the problem seems to lie in the fact that the typical situations in
which questions of extraterritoriality arise cannot readily be analysed in terms
of the classical categories and criteria with which legal analysts feel
comfortable. This is so for at least three reasons:

I O'Connell, International Law, 2nd edition, 11, page 821; compare Huber, cited in Case 52/69,
Geigy v. Commission, [1972] ECR 787 at page 794: "[T]he result would be a situation of anarchy
as regards laws in force and courts claiming jurisdiction, together with legal confusion on the part
of those concerned. In order to avoid a penalty, undertakings would have to make their conduct
conform to the practice of each of the States with which they traded, although such diversification
of conduct is in contradiction with the structure and requirements of foreign trade."
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(i)

Many of the actors on the stage of international commerce are "multinationals" - entities which, precisely because they are multinational, do not
fit the conventional criteria of nationality, domicile, place of business,
etc., which seek to assign legal persons to the jurisdiction of a particular
State;
(ii) In many cases, neither the acts in question nor their effects can be precisely located within the territory of one particular State to the exclusion of
others;
(iii) The use of law as an instrument of economic policy is itself a relatively
modern concept, postdating the development of classical categories. It seems, if not absurd, at least far-fetched to discuss the "effects" of the economic activities of undertakings whose turnover exceeds the GNP of most
States in terms of bullets shot across frontiers or of the negligence of the
officer-of-the watch of "The Lotus".
The development of electronic technology can only have the effect of making
the problems of analysis even more complex. Leaving aside the lawyers'
categories of statehood, personality and territory, how is one to apply
conventional criteria of time and place to a situation where a business decision
is passed by satellite from Tokyo to Paris and simultaneously recorded in a data
base in Arizona? These problems will multiply as electronic technology
becomes more sophisticated, but they are the realities of the world in which
competition law will have to be applied and against which the developing
practice of the Community institutions will have to be judged.
In order to see how far these problems arise in reality, the obvious starting point
is Articles 85 and 86 of the Treaty.

Articles 85 and 86
Considered in isolation, Articles 85 and 86 present no problems of application.
Article 85 applies to "all agreements [etc.] which may affect trade between
Member States and which have as their object or effect the prevention,
restriction or distortion of competition within the Common Market".2 The
nationality or domicile of the undertakings concerned, the place of the
agreement and the law governing it are all equally unimportant; anticompetitive effect within the territory of the Common Market is all that
matters. The same is true, mutatis mutandis, of Article 86.

2 Emphasis is added in this and subsequent quotations.
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In a sense, therefore, the Court of Justice was merely stating the obvious when
it said in Beguelin:3
The fact that one of the undertakings which are parties to the agreement is
situated in a third [non-member] country does not prevent the application of
[Article 85] since the agreement is operative ["produit ses effets"] on the
territory of the common market.
This dictum of the Court has been cited as evidence that the Court accepts the
"effects doctrine" in the application of competiti()n law.4 But the facts of
Beguelin did not raise any problem of extraterritoriality. The question at issue
was whether a French court, in a dispute between French, Belgian and German
companies, was bound to give internal legal effect to an agreement which fell
within the terms of Article 85. Refusal on grounds of public policy or ordre
public to give internal legal effect to an agreement is not an extraterritorial
assertion or exercise of jurisdiction.
References to "effects" in Walrave5 and Prodesf' are equally beside the point.
Neither case raised the question of extraterritorial jurisdiction. In Tepea7 the
defendant undertaking which might possibly have raised the extraterritoriality
issue made no application for annulment of the Decision.
Nevertheless, relying on Beguelin, the Commission has on a number of
occasions addressed Decisions to, and imposed fines upon, non-Community
undertakings, or in respect of acts or events taking place outside the territory of
the Community, on the basis of "effects" within the Community. In most of
these cases the Commission's exercise of jurisdiction was not challenged. But
this is of no greater significance than failure on the part of the undertakings
affected to challenge the extraterritorial claims of the US courts. There may be
many reasons why a commercial undertaking is unwilling to raise the
extraterritoriality issue. Indeed, one of the reasons for blocking statutes is to
force commercial undertakings not to comply with extraterritorial claims.
The Commission's exercise of jurisdiction was first challenged before the Court
of Justice in the Dyestuffs cases.

3
4
5
6

Case 22/71 Beguelin Import v. SAGL Import Export [1971] ECR 949 at 959.
For example, in the Commission's Eleventh Report on Competition Policy 1981, page 36.
Case 36/74 Walrave v. Union Cycliste Internationale [1974] ECR 1405 at page 1420.
Case 237/83 Sari Prodest v. Caisse Primaire d'Assurance Maladie de Paris [1984] ECR 3153 at
page 3162.
7 Case 28/77 Tepea v. Commission [1978] ECR 1391.
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The Dyestuffs Cases
In the Commission's Decision of24 July 19698 the Commission stated:
This decision is applicable to all the undertakings which took part in the
concerted practices, whether they are established within or outside the
Common Market. ... [Quotation of Article 85 (1)] ... The competition
rules of the Treaty are, consequently, applicable to all restrictions of
competition which produce within the Common Market effects set out in
Article 85 (1). There is therefore no need to examine whether the
undertakings which are the cause of these restrictions of competition have
their seat within or outside the Community. Under Article 191 (2) of the
EEC Treaty, decisions take effect by notification to the addressee.
Such notification is carried out when the decision enters into the 'internal
sphere' of the addressee. The subsidiaries of the undertakings Ciba, Geigy,
Sandoz and ICI in the Common Market which are wholly controlled by their
parent companies are part of the 'internal sphere' of these four undertakings.
Therefore, notification to those undertakings may validly be made at the seat
of one of their subsidiaries.
Although other analyses are possible, it can be said that the Commission
asserted jurisdiction ratione materiae on the basis of "effects", and ratione
personae on the basis of the internal unity of parent and subsidiary.
The Commission's assertion of jurisdiction was challenged by ICI, Geigy and
Sandoz (not Ciba). ICI's case was supported by an Opinion of Professor
Jennings,9 that of Geigy and Sandoz by an Opinion of Professor Huber.1O These
Opinions challenged: (1) the international capacity of the Community to
exercise jurisdiction; (2) application of a doctrine of "effects"; and (3) the
"internal unity" of parent and subsidiary.
In his Opinion, Advocate-General Mayras asserted the international capacity
of the Community to exercise jurisdictionll but declined to proceed on the basis
of the internal unity of parent and subsidiary .12 He based his opinion firmly on
the "effects doctrine" for the application of which he recognized three conditions and accepted certain limits. 13 The conditions were that the effects must be

8
9
10
11
12

[1969)1.0. L 195/11; [1969] 8 CMLR D 23, paragraphs 28 and 29 at page D 33.
See [1972] ECR at pages 624-626.
See [1972] ECR at pages 793-795,798 and 799.
[1972] ECR at page 692, column 2-693, column 1.
[1972] ECR at page 693. The Advocate-General's reason appears to have been that the
Commission had not proved that there was no practical substance in the separate legal personality
of the subsidiaries.
13 [1972] ECR at pages 693--{)95.
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(i) direct and immediate; (ii) reasonably foreseeable; and (iii) substantial. The
limits were such as to exclude "coercive measures or indeed any measure of
inquiry, investigation or supervision outside [the] territorial jurisdiction [of the
authorities concerned] where execution would inevitably infringe the internal
sovereignty of the State on whose territory they claimed to act". On the basis of
this reasoning the Advocate-General distinguished between the imposition of a
fine within the jurisdiction and any attempt to enforce payment outside the jurisdiction.
The Court side-stepped the "effects" problem by holding that
... the increases at issue were put into effect within the Common Market
and concerned competition between producers operating within it. Therefore
the actions for which the fine at issue has been imposed constitute practices
carried on directly within the Common Market. 14
On the question of parent and subsidiary, the Court held that
The fact that a subsidiary has separate legal personality is not sufficient to
exclude the possibility of imputing its conduct to the parent company ... In
the circumstances the formal separation between these companies, resulting
from their separate legal personality, cannot outweigh the unity of their
conduct on the market for the purposes of applying the rules on
competition. IS
The "economic entity" approach was confirmed by the Court in Commercial
Solvents. 16 This made it possible in many subsequent cases for the Commission
to avoid explicit reliance on the proposition that "effects" are sufficient to
confer jurisdiction. The next major challenge to the Commission's assertion of
jurisdiction came in the IBM case.

The IBM Case
The Commission's case against IBM was a case under Article 86, which does
not mention "effects". The extraterritoriality issue arose for at least two
reasons:
(i)
The Statement of Objections was addressed to IBM Corporation, a US
corporation, at its Head Office in the State of New York, and did not distinguish, or attempt to distinguish, between the conduct of that corpora-

14 [1972] ECR at page 662, paras. 127-128 and at page 835, para. 42.
15 [1972] ECR at pages 662 and 663, paras. 132 and 140; and at pages 835 and 836, paras. 44 and 45.
16 Cases 6-7/731stiluto Chemioterapico Italiano & Commercial Solvents v. Commission [1974] ECR
223.
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tion and that of its subsidiaries, all of which were referred to throughout
the Statement of Objections as "IBM";
(ii) The practices to which objection was taken as "abuses of a dominant position within the common market" were (at least according to IBM) practices uniformly adopted by IBM in all markets including the US market, so
that any order by the Commission requiring IBM to alter those practices
would necessarily have extraterritorial effect. There was no dispute that
IBM's revenue from the common market was less than 50 % of its total
revenue, the greatest share of which was earned in the United States.
Two aspects of the "effects" problem therefore emerged:
(i)
Whether the Community, which admittedly accounted for less than 50 %
of IBM's total revenue, was entitled to assert jurisdiction on the basis that
the practices in question had "effects" within the common market; and
(ii) even if so, whether the Community was entitled to exercise jurisdiction in
such a way as to produce "effects" in relation to IBM's conduct in the US
and elsewhere.
The reported decision of the Court of Justice on a procedural point!? and the
report of the Undertaking which led to a suspension of the proceedings!8 are
the only public records of the case and the arguments advanced. It is perhaps
fortunate for the progress of other business before the Court of Justice that the
case stopped when it did. The commentator is, however, deprived of the
opportunity to quote much potentially interesting material.
Although the published documents relating to the IBM case provide little
evidence as to the practice of the institutions, the case was significant in raising
the issue of extraterritoriality at the time when it did. The US courts had begun
to modify their claims to extraterritorial jurisdiction by adopting the "balancing
of interests" approach;!9 the Council of GECD had recently issued a
Recommendation concerning cooperation between member countries on
restrictive business practices affecting international trade;2o and, in the course
of the IBM case, the United States administration made its extravagant
assertion of extraterritorial jurisdiction in its amendments to the Export
Administration Regulations.21 It is not unfair to suggest that, coming when it

21
17
18
19

Reproduced in 21 International Legal Materials 853,1115 (1982).
Case 60/81 IBM v. Commission [1981] ECR2639.
The Communityv. IBM [1984]3 CMLR 147.
Timberlane Lumber Co. v. Bank of America (1976) 549 F. 2d 597, and Mannington Mills v.
Congoleum Corp. (1979) 595 F. 2d 1287.
20 Printed in Lowe, ExtraterritorialJurisdiction, page 251.
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did, the IBM case brought home to the Commission (i) that Articles 85 and 86
are not, by themselves, sufficient to define the jurisdiction of the Community
(as opposed to that of the Commission as an organ of the Community), and (ii)
that there are political and practical disadvantages in proceeding as if they are.
The dawning of this realisation is seen in the Commission's Eleventh Report on
Competition Policy.

The Eleventh Report on Competition

Policy (1981)

The Comission's Eleventh Report on Competition Policy includes a passage,
entitled "Application of the competition rules to non-Community undertakings" ,22 which opens with the confident statement that
The EEC Treaty's rules on competition apply to restrictive or abusive practices by undertakings situated in non-member countries where their conduct
has an appreciable impact within the common market.
There follows the (by now) conventional reference to Beguelin. But the Commission goes on to say:
It is obvious, however, that the territorial application of competition law to
internationally operative restrictive practices poses problems related to the
sovereignty of non-Community countries ....
The very logic of the growth
of world trade, and the bringing into force of international codes23 which,
even if they are not compulsory, will have consequences for the exercise in
competition matters of the sovereignty of the countries concerned mean that
any difficulties which arise must be solved while bearing in mind the overriding need for the relevant national or regional authorities to ensure compliance
with their rules on competition. This requirement does not, however, necessa-

rily imply that truly important and harmful effects occurring abroad may not
be taken into account wherever possible in the assessment of a specific case.
Active co-operation between the authorities concerned should iron out
certain difficulties and at the same time help maintain fair competition in the
interests of the continuing growth of international trade.
After a description of the Commission's application of Articles 85 and 86 to
multinational undertakings, the passage concludes with the following
statement:

22 Pages 36-39.
23 Presumably the OECD Recommendation, supra.
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It is nevertheless now firmly established in Community law that it is no
defence for an undertaking seeking to evade the jurisdiction of Community
authorities to argue, first, that the allegedly unlawful conduct of a subsidiary
in the common market cannot be imputed to the foreign parent company
because of the separate legal personality of the subsidiary, and, secondly,
that since the subsidiary is not economically independent, the proceedings
against the foreign parent company and its subsidiary in the common market
constitute an inadmissible extraterritorial application of Community
competition law.
Whatever the legal merits of the Commission's declared position, the
argumentation is, to say the least, questionable. First, the criterion of
"appreciable impact" goes considerably beyond that of "direct, immediate,
reasonably foreseeable and substantial effects" suggested by the AdvocateGeneral in the Dyestuffs cases. Second, it is difficult to see how "the need to
ensure compliance with the rules on competition" can ever be said, in this
context, to be "overriding". Either international law imposes a restraint on the
exercise of jurisdiction or it does not. If it does not, there is nothing to over~ide.
If it does, it is surely insufficient to rely on policy considerations to override it,
or to promise that the Community will exercise restraint "wherever possible".
Third, what is "firmly established in Community law" is beside the point, which
concerns the extent of the Community's jurisdiction under the higher norms of
international law. Fourth, to say that an undertaking which puts forward a plea
of no jurisdiction is "seeking to evade the jurisdiction of Community
authorities" begs the question. It could equally be said that a competition
authority which exercises extraterritorial jurisdiction is "seeking to evade the
restraints of international law". The problem is already difficult enough
without introducing terms of moral reprobation.
The inadequacy of the analysis in the Eleventh Competition Report is
highlighted by the Community's reaction to the US Export Administration
Regulations.

The Export Administration Regulations
The Note, Comments and Aide-Memoire presented by the Community to the
US State Department in reponse to the amendments to the Export
Administration Regulations24
are particularly significant since they are

24 See Lowe, op. cit., page 197 ft.
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understood
consultation

to have been drafted by the Legal Service of the Commission in
with experts of the Member States and approved by Coreper.

Whatever may be their legal effect within the Community,
they state the
position of an institution
(the Council) which had not previously taken a
25
position on the question of extraterritoriality.
Under the heading "Generally accepted bases of jurisdiction in international
law" , the Comments say:
The United States measures
as they apply in the present
case are
unacceptable
under international
law because of their extraterritorial
aspects. They seek to regulate companies not of United States nationality in
respect of their conduct outside the United States and particularly
the
handling of property and technical data of these companies not within the
of June 22, 1982, run counter to the
United States.26 ••• [T]he Amendments
two generally accepted
bases of jurisdiction
in international
law; the
territoriality and the nationality principles.
The territoriality principle (i. e. the notion that a State should restrict its rulemaking in principle to persons and goods within its territory and that an

organisation like the European Community should restrict the applicability of
its rules to the territory to which the Treaty setting it up applies) is a
fundamental
notion of international
law , in particular insofar as it concerns
the regulation of the social and economic activity in a State. The principle
that each State - and mutatis mutandis the Community insofar as powers have
been transferred to it - has the right freely to organize and develop its social
and economic system has been confirmed many times in international
fora.

The American measures clearly infringe the principle of territoriality since they
purport to regulate the activities of companies in the European Community,
not under the territorial competence of the United States.
The nationality
principle
(i. e. the prescription
of rules for nationals
wherever they are) cannot serve as a basis for the extension of United States
jurisdiction
...
over companies incorporated
in European
Community
Member States on the basis of some corporate link (parent-subsidiary) or
personal link (e. g. shareholding) to the United States ...
The Amendments in two places purport to subject to United States jurisdiction

companies, wherever organized or doing business, which are subsidiaries of
United States companies or under the control of United States citizens ... This
implies that the United

States is seeking to impose its corporate

25 The Aide-Memoire was submitted by the Community and the Member States.
26 Mutatis mutandis this was precisely the argument raised against the Commission

nationality

in the IBM case.

363

on companies of which the great majority are incorporated and have their
registered office elsewhere, notably in the European Community Member
States.
Such action is not in conformity with recognized principles of international
law.
The Comments then go on to consider "Other bases of jurisdiction":
There are two other bases of jurisdiction which might be invoked by the
United States Government, but which have found less than general
acceptance under international law . These are:
(a) the protective principle ... ;
(b) the so-called "effects doctrine", under which conduct occurring outside
the territory but causing direct, foreseeable and substantial effects ...
within the territory may be proscribed.
The foregoing comments are all made under the general heading of "The
Amendments
under
International
Law".
Further
comments
on
"Accommodation of Interests" (i. e. the "balancing of interests" approach) are
made under a new heading entitled "The Amendments under United States
Law", implying that this does not even constitute a basis of jurisdiction which
has "found less than general acceptance under international law" .
The precise application of the Community's Comments to the exercise of
jurisdiction by the Community may be a matter of argument. But the position
taken by the Community as such in its relations with a third state must be
relevant to an assessment of the Commission's assertion and exercise of
jurisdiction in subsequent cases, notably Zinc,27 Wood Pulp28 and Eastern
Aluminium.29 Before discussing these cases, a brief reference should be made
to action taken by the Commission in accordance with the OECD
Recommendation of25 September 1979.

The OECD Recommendation
The Commission's Twelfth Report on Competition Policy (1982) reports:
There have been bilateral contacts with the antitrust authorities of several
OECD member countries in the course of Community proceedings involving
firms from those countries. With the agreement of the Member States'

27 Decision of 6 August 1984 [1984] O.J. L 220/27; [1985]2 CMLR 108.
28 Decision of 19 December 1984 [1985] O.J. L 85/1; [1985] 3 CMLR 474.
29 Decision of 19 December 1984 [1985] O.J. L 92/1.
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authorities,
non-Community
antitrust authorities
were for the first time
admitted as observers at the oral stage of proceedings concerning firms from
their countries; this was done in two cases.
This occurred in the IBM case.

The Zinc Case
The Commission's
doctrine:3o
The undertakings

decision in the Zinc case reasserted
concerned

in this case participated

the "economic

entity"

in the anticompetitive

or through dependent subsidiaries
or other undertakings controlled by them. In the latter case, the parent

agreements

and practices either themselves

companies and subsidiaries are to be regarded as a single economic entity and
the parent company is to be held responsible for the actions of its subsidiary.

In the case of businesses which at the inception of the agreement were
independent but were subsequently taken over, [the new parents} must be held
responsible for the actions of the firms taken over.
The last sentence

is a novel extension

of the economic

entity doctrine,

but the

exercise of jurisdiction was restricted in other cases on the following grounds:3!
The Zinc Producer Group must be seen as a worldwide cartel whose centre
of gravity was always outside the European Community. As well as the firms
with which this Decision is concerned, a large number of other firms were
involved in it which did not, and do not, have any registered office or
subsidiary in the Communiy and did not operate to any significant extent or
only sporadically in the Community ....
[T]he situation of the zinc market
was such that, even in the absence of the restrictive agreements, these third
country companies would not have made any significant contribution
to
improving
competitive
conditions
in the Community,
so that their
participation in the ZPG had only indirect effects on the Community.
It is therefore appropriate
to consider Article 85 as applying only to the
undertakings
which were indirectly [sic} involved in the manipulation of

competition within the Community.

32

30 [1985]2 CMLR at page 131, paragraph 83.
31 [1985]2 CMLR at page 131, paragraph 84.
32 "Indirectly" should presumably read "directly".
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The Wood Pulp and Aluminium Cases
Perhaps the most telling commentary on the Wood Pulp and Aluminium cases
is that of the Commission itself, in its Fourteenth Report on Competition Policy
(1984):33

The Aluminium and Wood Pulp cases illustrate the Commission's
assumption of jurisdiction over non-EEC undertakings when the activities of
those undertakings have a direct and appreciable effect 'On competition and
trade within the EEC. This reflects the policy, which is essential in view of
the realities of modern world trade, that all undertakings doing business
within the EEC must respect the rules of competition in the same way,
regardless of their place of establishment ('effects doctrine') - See Eleventh
Report on Competition Policy.
Three points should be noted. First, the Commission speaks of "the assumption
of jurisdiction" which, in the English language at least, suggests a new assertion
of jurisdiction. Second, the Commission refers expressly to the 'effects
doctrine' as a basis of jurisdiction, and adopts a criterion of "direct and
appreciable effect", "appreciable" being less than "substantial". Thirdly,
assumption of jurisdiction on this basis is said to reflect a "policy".
The terms of the Decisions themselves suggest that the Commission considered
itself to be applying rules of international law in relation to the "assumption of
jurisdiction". What is surprising, having regard to the Comments on the Export
Administration Regulations, is the source of the rules which the Commission
applies. No-one familiar with the decisions of the US courts in Timberlane and
Mannington Mills or the Draft Restatement of the Foreign Relations Law of
the United States can mistake their origin. 34
Under the heading "Article 85 (1) and international law", the Decision in
Wood Pulp35states:
In so far as the restrictive practices of the undertakings (and their
associations) to which this Decision is addressed perceptibly affected
competition within the Community and trade between Member States,
Article 85 (1) applies to them.
"Perceptibly" is again a new word in this context, but under a sub-heading
"Jurisdiction of the European Communities" the text continues:

33 Paragraph 60 at page 59.
34 See Lowe. op. cit., page 15 fL for Timberlane. page 31 for Manning/on Mills, and page 56 fL for
the Restatement which is, however. still subject to further amendments not yet published.
35 [1985] 3 CMLR at page 499. para. 78.
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Article 85 of the EEC Treaty applies to restrictive practices which may affect
trade between Member States even if the undertakings and associations

which are parties to the restrictive practices are established or have their
headquarters outside the Community, and even if the restrictive practices in
question also affect markets outside the EEC. In this case all addressees of
this Decision were during the period of the infringement exporting directly
to or doing business within the Community.
Some of them had branches,
subsidiaries,
agencies or other establishments, within the Community
...
The effect of the agreements
and practices on prices announced
and/or
charged to customers and on resale of pulp within the EEC was therefore not
only substantial but intended, and was the primary imd direct result of the
agreements and practices.
The relevant passage of the Eastern Aluminium Decision is similarly headed
"Jurisdiction to apply Article 85".36 The following statements are relevant:
Certain undertakings
have argued that the Commission does not have, or
ought not to exercise, jurisdiction over undertakings which are not situated
within the Community,
nor over acts committed outside the Community
affecting trade outside the Community even if those acts also affect trade
between Member States of the Community ....
[T]his substantial restrictive
effect upon competition
was felt throughout
the territory of the common
market. ...
The principal effect being felt within the common market, the

Commission is competent to ensure that competition within the common
market is not distorted, for that is its duty under the Treaty.
Concerning
those of the participants
who were established
within the
territory
of the common
market,
there can be no questioning
the
Commission's
jurisdiction
over those undertakings.
Of those participants
outside the Community, some controlled subsidiaries in the common market;
the Commission
has jurisdiction
over those. Formal separation between

parent and subsidiary companies, where the non-EEC parent acts in the
common market through a subsidiary, cannot be used to escape from unity of
conduct in the market in order to circumvent the rules of competition if the
parent company exercises its power of control over the subsidiary to apply a
restrictive
agreement
or impose abusive conduct [ICI and Commercial
Solvents]. Others of the participants were outside the common market but
traded into the territory. In its judgment of 25 November 1971 [Beguelin],
the Court of Justice held 'the fact that one of the undertakings
which are
parties to the agreement is situated in a third country does not prevent

36 [1985] O.J. L 92/47-49, Section 14.
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application of Article 85 since the agreement is operative on the territory of
the common market' ... There is no reason to distinguish ... between the
restrictions accepted towards each other by those within the common market
and those outside, and those restrictions accepted towards each other by those
wholly outside, subject always to the overall requirement that there be a
substantial effect on trade between Member States.
There is no prohibitive rule of international law which prevents the
application of Community law to all the participants in the Brandeis
arrangements. Moreover there are no reasons of comity which militate in
favour of self-restraint in the exercise of jurisdiction by the Commission. The
exercise of jurisdiction by the Commission does not require any of the
undertakings concerned to act in any way contrary to the requirements of
their domestic laws, nor would the application of Community law adversely
affect important interests of a non-Member State. Such an interest would have
to be so important as to prevail over the fundamental interest of the
Community that competition within the common market is not distorted, for
that is an essential means under the Treaty for achieving the objective of the
Community.
The following points deserve comment. First, reliance on the 'economic unity'
doctrine is given moral overtones - to prevent "circumvention" of the rules of
competition; it is more than an objectively justifiable basis of jurisdiction.
Second, there is an evident confusion between the Commission's duty to apply
the Treaty within the territory of the Community, and the jurisdiction of the
Community itself in relation to persons and acts outside it. Third, the dictum in
Beguelin (discussed above) is relied upon and its application extended. Fourth,
following the American example, the Commission claims to have undertaken
an assessment of the "important interests" of non-member countries and
asserts that, even if there were any, they would have to be very important to
prevail over the "fundamental interest" of the Community in applying
Article 85.

Discussion37

It is possible wholeheartedly to support the rules on competition as essential to
the functioning of the Community - and indeed on wider economic grounds without necessarily accepting as valid the position taken by the Commission
37 The author is particularly grateful to Sir A/an Nea/e for his comments on the original text of this
section.
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and, to a certain extent, by the Court of Justice. The question is whether the
Community itself is adopting a coherent and sustainable approach to a problem
which is, for the reasons mentioned at the beginning of this paper, only partly a
legal problem.
It is difficult to reconcile the economic entity doctrine (the doctrine that parent
and subsidiary are a single economic unit to which the law can be applied) with
the assertion by the Community (in its Comments to the United States) that the
existence of a corporate or personal link is not a sufficient basis of jurisdiction.
The economic entity doctrine dresses up the wolf of the effects doctrine in
other, though not (in the eyes of some) less objectionable, clothing.
Further, the Community has characterised the effects doctrine as one which has
"found less than general acceptance under international law" and relegated the
"balancing of interests approach" to the realm of municipal US law.38Yet the
Commission relies on the reference to effects in Beguelin as if it stated a
principle of general application under international law , and applies the effects
doctrine without (apparently) being much concerned whether the effects are
"substantial", "appreciable" or just "perceptible". In Eastern Aluminium the
Commission goes further and, a l'Americaine, undertakes a unilateral
assessment of the interests of non-member countries without, in that case,
giving any indication of what those interests are, or even may be.
Assuming that the problem is to be analysed purely as a legal problem, it is
legitimate to ask two questions:
First, if the function of international law is "to confer, distribute and regulate
jurisdiction"39 does it assist in this pr6cess if States (or the Community
exercising the powers of States) adopt essentially subjective criteria to
. determine the scope of their own jurisdiction while insisting on more objective
criteria when defining the jurisdiction of others?
Second, if jurisdiction is to be determined by such criteria, to what extent is the
defendant undertaking to be allowed to take part in the process of assessment?
As to the first question, the word "effects" has no magic. What are
"substantial" or just "perceptible" effects in the view of one observer may be
no more than indirect repercussions in the view of another. Indeed, it must be
said that some of the Commission's pronouncements are little more than an
anthology of catch-phrases combined with a profession of faith in the Treaty
rules of competition. This does not enhance the standing of the Community and
the Member States in their recurrent disputes with the United States. Nor does

38 See the Community's Comments on the Export Administration Regulations.
39 Rousseau, Principes de Droit International Public, 93 Hague Recueil (1958, I) page 394.
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Eastern Aluminium contribute to the political weight of argument in a context
where a moderate American proponent of the effects doctrine is prepared to
quote with sympathy the assertion that
it is as politically intolerable for leaders of foreign democracies to have their
official policies evaluated, "balanced" and coerced by US courts as it would
be for our leaders to have important US policies and interests evaluated,
judged and coerced in foreign courts.40
Multinational corporations are not necessarily or by nature immoral, nor do
they always seek to evade the application of competition rules. Multinational
structures are convenient and, in some cases, essential in the conduct of
international business. It is not unreasonable to ask that States which permit
(or even require) undertakings to make use of these structures should be clear
and consistent in defining their consequences. This leads to the second question
posed above.
There seems to be a tendency to suggest that a private undertaking ought not to
question the assumption or exercise of jurisdiction by the Commission and that
it can have no part in the process of "balancing interests" since the interests in
question are those of States. To a Scots lawyer, it is the first duty of a court or
other public authority to satisfy itself as to its jurisdiction in relation to the
matter in hand - a duty which must be performed whether or not the point is
raised by a party affected. This is the first rule in judicial protection, and is
reflected in Article 173 of the Treaty and in the administrative law of the
Member States.
To deny the affected party access to, and the opportunity to contradict, the
facts which are said to constitute the basis of jurisdiction is a denial of judicial
protection, even if the "facts" in question be the interests of sovereign States.
If that is correct, the consequence of following the Commission's approach in
Eastern Aluminium must be that the Court will be faced with new and even
more complex problems, and perhaps with the necessity of admitting "amicus
briefs" by foreign governments. Maybe this is inevitable. Maybe, as respected
American commentators41 have suggested, a rule of reason, based on the
effects doctrine and involving some measure of discretion, is the only way in
which competition law can be applied fairly, firmly and uniformly. But is it
necessary for us, in the Community, to follow that route?
40· Douglas E. Rosenthal (Co-author of Rosenthal & Knighton, National Laws and International
Commerce: The Problem of Extraterritoriality) in "Two Cheers for the ALl Restatement's Provisions on Foreign Discovery" (with Stephen Yale-Loehr), (1984) 16 New York Journal of International Law and Politics at page 1080.
41 Kingman Brewster, Katzenbach, Shenefield and Rosenthal, to name only four. See, for a modified
European approach, Meessen in (1984) 78 A.J.LL. 783.

370

For a start, we should clear away the linguistic undergrowth.
by "effects"?
with "result".

What do we mean

In one sense (as in "cause and effect") the word is synonymous
Where a bullet is shot across a frontier and kills a man, the death

is the "effect" of the firing of the gun. In another and perhaps more commonly
used sense, the "effects" of an act are contrasted with its immediate results.
The firing of the gun produces the immediate "result" of the man's death, but it
also has the "effects" that his wife becomes a widow and his children fatherless.
If use of the word "effect" were confined to the first sense, the effects doctrine
would do no more than reflect the classical principles of international law. The
objection to the doctrine arises because the United States courts, and perhaps
the Commission too, have claimed jurisdiction on the basis that an act or course
of conduct has had "effects"
in the wider sense (i. e. indirect effects or
"repercussions")
within their territory.
It seems to be accepted that it would be absurd to claim jurisdiction

on the basis

of every repercussion, however remote, occuring within the territory of a state.
So attempts have been made to limit the claim to jurisdiction by defining the
kind of effects which can be said to justify it. Thus Advocate-General
Mayras in
Dyestuffs, following American precedents,
looked for effects which could be
said to be "direct, immediate, reasonably foreseeable and substantial".
If each
of these criteria were to be applied critically and cumulatively to a given factual
situation, the scope of the effects doctrine would be very narrow indeed. What
is more, these are the very criteria which the civil courts have been accustomed
to apply in determining liability for intentional or negligent damage. In short,
there is nothing new about the effects doctrine unless its application is carried
into a realm of hypothesis or speculation about indirect effects where the courts
would not, in other contexts, be prepared to follow.
Next, in seeking a so,Iution we should be clear what we mean by "jurisdiction".
When it is said that a matter is within the jurisdiction of the United States courts
or of the Commission, two possible issues may be at stake. The issue may be
whether the matter lies within the competence of the judiciary or that of the
executive, or (in the Community context) whether it lies within the competence
of the Commission as opposed to that of the Council or of the Member States.
That is a question internal to the legal order of the state or the Community and
is not relevant to the problem of extraterritoriality.
On the other hand, the issue
may be one of external jurisdiction or competence - not the jurisdiction of the
courts or the Commission,
but the jurisdiction of the state itself or of the
Community exercising the power of states.
This distinction is crucial to a proper analysis of any issue of extraterritoriality.
Whatever the organ through whose mouth the claim may be made, a claim to
extraterritorial
jurisdiction is always and necessarily the claim of a state or of an
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organisation, like the Community, exercising the power of states. This is why it
can never be sufficient to appeal to an act internal to the legal order to justify
the claim to jurisdiction, whether that act be the Sherman Act or the Treaty of
Rome.
Finally, we should be clear as to the point at which a claim to jurisdiction
becomes "extraterritorial". Here we can distinguish between(i)
a declaration that an agreement, decision or practice is contrary to the
antitrust or competition laws of the state (for example, Article 85 or 86);
such a declaration by itself has no extraterritorial effect;
(ii) a "cease and desist" order: again, such an order has no extraterritorial
effect if it is a purely negative order relating to the conduct of the
addressee within the territory of the state making the order; it has
extraterritorial effect only if, directly or indirectly, it requires the
addressee to perform an act, or otherwise alter its conduct, outside the
territory of that state;
(iii) the imposition of a financial penalty: here again there is no problem of
extraterritoriality if the defendant undertaking is carrying on business
and has assets within the territory (provided, of course, that all other
conditions for imposition of the penalty are satisfied); a problem arises
only where a state seeks to apply measures of execution in the territory of
another state.
With these distinctions in mind it is possible, at least as far as the Community is
concerned, substantially to narrow down the category of cases in which a claim
to extraterritorial jurisdiction can truly be said to arise. In particular, it should
be observed that a fine may only be imposed under Regulation 17 where the
defendant undertaking has acted "intentionally or negligently"42 - in other
words, where an element of culpa can be found.
It seems self-evident that, unless the defendant undertaking is carrying on
business within the Community and has assets within its territory, any order
pronounced by the Commission is a mere brutum fulmen. It has, and can have,
no practical effect because it cannot be enforced. We can therefore disregard
hypothetical claims to jurisdiction which are wholly and exclusively
"extraterritorial" in the strict sense.
We can equally disregard a situation where, without seeking to impose a fine,
the Commission declares that the conduct of a foreign undertaking infringes
Article 85 or 86, or addresses to it a purely negative "cease and desist" order
(an interdict). Such a declaration or order can only "bite" and have practical
effect where the foreign undertaking is doing business within the Community.
42 Regulation 17, Art. 15 (1) and (2).
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"Doing business within the Community" is of course an ambiguous phrase. But
here again a problem only appears to arise where a foreign undertaking
acts
within the Community through a subsidiary corporation or other intermediary.
The Court of Justice has sought to avoid this problem through the "economic
entity" doctrine, so creating (or appearing to create) an inconsistency between
its approach and that of the Community
in its Comments on the Export
Administration
Regulations. This seems unnecessary since qui facit per a/ium

facit per se.
In any given situation it will be a question
acted independently
or on the instructions

of fact whether the subsidiary has
(express or implied) of its foreign

parent. If the conduct in question is truly the conduct of the subsidiary acting
independently,
there is no justification in justice or in logic for invoking the
economic entity doctrine in order to go against the foreign parent. On the other
hand, where it can be shown that the subsidiary is the mere tool of the foreign
parent, it is unnecessary to invoke the doctrine: the foreign parent, has "acted"
within the Community.
If that is correct, it suggests that adequate analysis of
the facts is as likely as not to dispose of any apparent
problem
of
extraterritoriality.
The same conclusion can be reached in relation to the imposition of fines. Here,
as has been mentioned,
the Commission
must find that the defendant
undertaking
has acted "intentionally
or negligently".
In order to reach this
stage at all, the Commission must first have found that the foreign undertaking
has "acted" within the territory of the Community: it must now go on to find
facts sufficient to characterise the act as culpable. A finding of culpa need not
present
entitled

insuperable
difficulties. The Commission
to take into account, first, that breach

would, it is submitted, be
of Article 85 or 86 where

foreseeable injury results is now recognized to be an actionable delict within
the Community and, second, that the UN Multilaterally
Agreed Equitable
Principles and Rules43 require undertakings
engaged in international
trade to
refrain from practices of a type which would fall under Article 85 or 86.
Whatever may have been the situation some years ago, it stretches credulity to
suggest that an undertaking engaged in international
commerce can justifiably
claim to have been ignorant of the rules against anti-competitive
conduct.
So, provided the factual analysis is adequate,
the cases in which a true
extraterritoriality
problem will arise are likely to be very few. Indeed, reverting
to the quotations from O'Connell and Huber at the beginning of this paper, a
problem is only likely to arise where an attempt is made by the Community to

43 Lowe, op. cit., page 257 ff.
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impose rules of conduct which are inconsistent
with the rules imposed by
another state. (This was seen, by the defendant undertaking at least, to be the
crux of the problem in the IBM case.)
The existence of concurrent jurisdiction for two or more states in respect of the
same act is not impossible even under classical international law. In the field of
private law, it is commonplace

for the courts of more than one state to find that

each of them has jurisdiction according to accepted principles. The rules of
private international
law will help, but will not always succeed, in resolving a
conflict.
The possibility

that irreconcilable

conflicts will arise in some circumstances

is

unavoidable in the domain both of public and of private international law. As a
guide to the resolution of such conflicts in public international
law, Judge

Fitzmaurice in the Barcelona Traction case44 suggested a test of "primary
jurisdiction"
which would "avoid undue encroachment
on a jurisdiction more
properly appertaining to, or more appropriately exercisable by, another State" .
Similarly, Dr. F. A. Mann has suggested45 that "public international
lawyers
... should ask whether the legally relevant facts are such that they 'belong' to
this or that jurisdiction".
Unlike the American test of "balancing interests",
these tests do not involve a subjective assessment by the organs of one state of
the interests of another.
A degree of judicial restraint46 in assessing whether an order is likely to produce
practical results, and therefore worth making, would help in applying the tests
suggested by Judge Fitzmaurice and Dr. Mann. At a certain point, however,
the very nature of the issues which arise in controversial competition cases are
such that we may reach a frontier beyond which the law cannot help us and the
province of diplomacy (or, more crudely, the province of politics) begins. To
put the matter in another way, there is a frontier of legal certainty beyond which
it becomes unreasonable
to attempt to apply the law and the conflict must be
resolved by other means.

44 I.e.J. Reports 1970, page 3, at pp. 104 ft.
45 Mann, The Doctrine of Jurisdiction in International Law, 111Hague Recueil (1964, I) pp. 44-45.
46 Judicial restraint is a virtue practised in some states more than in others.
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Zusammenfassung

Die typischen Situationen,
in denen Rechtsprobleme
der Extraterritorialitat
entstehen, lassen sich nicht einfach anhand der klassischen Kategorien des V61kerrechts analysieren, und zwar erstens, weil viele der Akteure auf der Biihne
des internationalen
Handels »multinationale
Gesellschaften«
sind, weil zweitens wedc:r die betreffenden
Akte noch ihre Folgen sich genau auf dem Gebiet
eines einzigen Staates lokalisieren lassen, und drittens, weil die Verwendung
des Rechts als Instrument der Wirtschaftspolitik
eine moderne Konzeption ist,
die der Entwicklung der klassischen Kategorien nachfolgt. Die Entwicklung
der elektronischen
Technologie
wird die Probleme einer Analyse noch verscharfen.
Art. 85 EWGV in seiner Auslegung durch den EuGH im Fall Beguelin scheint
der Kommission die Anwendung der »Wirkungsdoktrin«
zu erlauben. Aber im
Falle Beguelin stellten sich iiberhaupt keinerlei Exterritorialitatsprobleme,
deshalb sollte man sich zur Stiitzung der Wirkungsdoktrin
nicht auf dieses Urteil
des EuGH berufen.
Exterritorialitatsprobleme
stellen sich bei der Hoheitsausiibung
von Staaten
und der Gemeinschaft,
sofern sie Befugnisse der Staaten ausiibt. Ein auf die
interne Rechtsordnung
bezogener Akt kann einem Staats- oder Gemeinschaftsorgan keine Befugnis zu extraterritorialer
Rechtsetzung iibertragen. Einige Erklarungen der Kommission unterscheiden
nicht zwischen intern er Kommissionskompetenz
und externer Gemeinschaftskompetenz.
Die Stellungnahmen
der Gemeinschaft
zu den Vorschriften der Exportverwaltung der USA sind nicht mit der vom EuGH und der Kommission verwendeten
Doktrin der »wirtschaftlichen
Einheit« vereinbar, noch mit der nun (anscheinend) von der Kommission angewandten
»Wirkungsdoktrin«.
Eine Berufung
auf die se Doktrinen schwacht die Stellung der Gemeinschaft
gegeniiber den
Vereinigten Staaten.
Die »Interessenabwagung«,
zu der die Gerichte der Vereinigten
Staaten und
(offenbar) auch die Kommission in jiingster Zeit iibergegangen
sind, ist nicht
minder unbefriedigend
und kaum in einer Weise anzuwenden,
durch die gerichtlicher Rechtsschutz gewahrleistet wird.
Unn6tige Verwirrung stiftet der Begriff »Wirkungen«.
Wenn das Wort im engeren Sinne verwendet wird (wie beispielsweise in »Ursache und Wirkung«),
stellt die Wirkungsdoktrin
gegeniiber den herk6mmlichen
Rechtsprinzipien
keine Neuerung dar. Schwierigkeiten
ergeben sich erst, wenn die Hoheitsbefugnis aufgrund indirekter Wirkungen (oder »Riickwirkungen«)
in Anspruch
genommen wird.
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In den meisten Fallen braueht

die Kommission

weder auf die Doktrin

der Wirt-

sehaftseinheit noch auf die Wirkungsdoktrin
zuriiekzugreifen.
In den Fallen, in
denen eine Toehtergesellsehaft
auf Anweisung einer ausliindischen Muttergesellsehaft handelt, wird diese ausliindisehe Muttergesellsehaft
selbst auf dem
Gebiet der Gemeinsehaft
tatig. AuBerdem kann eine Geldstrafe nur verhangt
werden, wenn die fragliehe Tat erwiesenermaBen
»vorsiitzlieh oder fahrliissig«
erfolgte, d. h. wenn ein Versehuldenselement
festgestellt werden kann. Eine
angemessene
Priifung der Tatsaehen,
die ein solches Ergebnis reehtfertigen
wiirde, beweist, daB es gar nieht n6tig ist, auf einer Befugnis zur »extraterritorialen« Reehtsetzung im wahrsten Sinne des Wortes zu beharren.
Ein eehtes Extraterritorialitatsproblem
ergibt sieh erst, wenn ein Staat einer
auslandisehen
Gesellsehaft eine Verhaltensvorsehrift
aufzuzwingen versueht,
die mit den Vorsehriften
eines anderen Staates unvereinbar
ist. Ein solcher
Konflikt

laBt sich nieht grundsatzlieh

aussehlieBen,

da naeh den klassisehen

Prinzipien die M6g1iehkeit einer konkurrierenden
Hoheitsausiibung
besteht.
Der Konflikt k6nnte dureh riehterliehe
Zuriiekhaltung
vermieden werden,
z. B. dureh Anerkennung
der »vorrangigen«
Hoheitsbefugnis
des anderen
Staates. Wenn selbst dies nieht zur Vermeidung des Konfliktes reicht, sprengt
der Fall die Grenzen der Reehtssieherheit
und geh6rt in das Gebiet der Diplomatie.
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