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Introduction
European Union is, once again, in the air and the constitution-builders
are
at work. It remains to be seen whether our leaders want to build a
constitution or simply to cobble together a solution to the present crisis
which will suffice to tide us over to the next. In the meantime, it is not too
late to look around and see whether any useful lessons can be learned from
experiments in integration elsewhere in the world.
Up to now, we have generally been prepared to take the United States of
America as the obvious parallel. This was natural because, in terms of size,
population and domestic product, the United States are comparable with
the European Community and those who were the leaders in the movement
for European integration were familiar with the structure and working of
the federal system in the United States. So it is no accident thatJean Monnet
called his Committee the 'Action Committee for the United States of
Europe' or that scholars in the United States have repaid the compliment by
making a valuable contribution to our understanding of our own problems
and structure.
Nevertheless, it is dangerous to become hooked on one comparison only.
In truth, every grouping of states-union,
federation or community-is
sui
generis. Each is different because its peoples, its terrain, its climate, its
resources and its problems are different. The eighteenth-century
rationalist
may have been prepared to look for the 'best' system of government; the
twentieth-century
realist is more modestly prepared to content himself with
learning from other people's mistakes.
The comparison
between the European Community and Canada is
interesting, not so much because they are in any way alike, but because they
have approached the problem of integration in fundamentally
different
ways. To the uninitiated European observer, Canada appears to be a
unified nation-State,
albeit a federation for internal purposes; by comparison, the Community seems to be a long way behind in the process of
integration. He would be surprised to learn that, in many respects, Canada
is a long way behind the Community in terms of economic integration and
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that problems solved (however incompletely) by the Treaty have, so far,
found no solution in Canada.
The Canadian experience shows that it is not enough to create the
political and constitutional machinery of integration. Indeed, the very
existence of such machinery produces internal tensions of its own which
may hinder the process of economic integration. The Treaty may have its
defects, but it is not self-evident that, by concentrating upon the basic
machinery for the enforcement of economic integration, it approached the
problem in the wrong way. At the very least, it is worth asking whether
current proposals for European Union, concentrating as they do on the
creation of a constitutional and political framework for 'ever closer union',
may not give rise to as many problems as they solve.
After a brief acc<;mntof the constitutional background, the first part of
this article draws attention to the features of the Canadian federal structure
which might lead the European political or economic integration theorist to
conclude that Canada possesses all that is required for 'ever closer union'.
The second part looks at the practical experience, the ways in which and the
reasons for which the Canadian union has fallen short of this promise. The
third part assesses lessons we might learn from that experience.
I. The Canadian federal structure
THE CANADIAN CONSTITUTIONAL BACKGROUND

The Canadian provinces set out in 1867 to address issues common to most
federations. Immediately prior to Confederation1 they were disparate,
individual colonies of the Crown? Fearful of the military threat from the
United States and mindful of the economic advantages to be had from closer
union, they entered into a 'treaty' or 'pact' at the Charlottetown and
Quebec Conferences of 1864, which was adopted by their respective
legislative assemblies and sent forward to London to be enacted into law.3
1 The Canadian union of 1867 was manifestly not a confederation (i.e. a union in which the central
authority is the subordinate delegate of the component parts): it was a federation. However, the term
'Confederation' to describe the Canadian federation has been in use in Canada since before 1867, and
this usage in the Canadian context has made it correct.
2 At the time British North America consisted of the provinces of Nova Scotia, New Brunswick,
Canada (i.e. Ontario and Quebec), British Columbia, Prince Edward Island and Newfoundland and the
vast tracts of Rupert's Land and the Northwestern Territory. In fact only the first three provinces
originally acceded to Confederation; the others followed suit in 1871, 1873 and 1949 respectively. The
Territories became part of the Dominion in 1870, whence were formed the provinces of Manitoba
(1870) and Saskatchewan and Alberta (1905). The remainder of the Territories now comprise the
Yukon and Northwest Territories.
3 Thus whilst the political and legitimate authority of Confederation remained the 'treaty' amongst
the provinces, the legal authority vested in the Parliament and legislatures of the new Dominion derives
from an Imperial act of aggregation-'simple
ratification of the Mother Country of the agreement
entered into by the provinces, which in confirming its provisions rendered them obligatory by giving
them the authority of an Imperial Act'. See T. J. J. Loranger, Letters up Oil the Illterpretatioll of the
Federal COllstitutioll blOWIl as the British North America Act 1967 (Quebec 1884) 63; also the dicta of
Lord Haldane in A-G Commollwealth
of Australia v Colollial Sugar Refillillg Co [1914] AC 237, 253
(PC) and of Lord Atkin in A-G Calladav A-G Olltario (Labour Conventions) [1937] AC 326, 3~1 (PC).
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The resulting statute, which remains the primary instrument of the
Canadian Constitution,
was the British North America Act 1867-now
styled the Constitution Act 1867.4 The Act did not grant the Dominion
independence. It was in law a devolution instrument; the authority of the
Imperial Parliament remained the sovereign source of Canadian law, only
to recede through the years with evolving Dominion status, becoming
dormant with the passage of the Statute of Westminster 19315 and being
finally extinguished with the passage of the Canada Act 1982.6
That the Constitution Act created a federal rather than.a unitary union
was a political necessity. Notwithstanding
some support for complete
union, federation was the price paid for the accession of Canada East
(Quebec) and, to a lesser extent, Nova Scotia.7 Nevertheless, the new
Dominion was in design a highly centralised federation. The normal rule in
federating States is that the new central authority is granted law-making
competences in defined (if flexible) areas of jurisdiction; areas of jurisdiction not mentioned remain untouched and, expressly or impliedly, within
the competence of the original States.8 Not so in Canada. By its peculiar
construction,
the Constitution Act grants to the federal Parliament the
general and residual power to make laws in 'any area of jurisdiction not
within the express competence of the provinces.9 This preponderance
of
federal legislative authority, combined with a remarkable array of other
federal competences in areas which in other federations fall at least in part
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4 30 & 31 Vict, c 3. In 1982 all the British North America
(or BNA) Acts (i.e. the Act of 1867 and all
subsequent so-named statutes, enacted by either the British or Canadian Parliaments) were restyled the
Constitution
Acts by the Canada Act 1982, c 11 (UK), sched B [the Constitution
Act 1982], s 53.
5 22 & 23 Geo V, c 4.
6 Supra n 4, s 2. That Westminster
retained sovereignty over the Canadian Constitution
until 1982
notwithstanding
the Statute of Westminstet
was amply illustrated by the patriation crisis of 1981.
7 See Province of Canada, Legislature,
Parliammtary Debates on the Subject of the Confederation of
the British North American Provinces 3rd Session 8th Parliament (Quebec 1865) 29ff.
8 See e.g. the express
provisions of the Constitutions
of Australia (s 107), the German Federal
Republic (Art 70(1)), Switzerland (Art 3) and the United States (Amendment X). An example of implied
retention of competences is, of course, the treaties establishing the European Communities.
9 The primary grant of law-making
authority is contained in ss 91 and 92 of the Act (although there
are others: e.g. ss 92A, 93, 94A, 95, 101 and 132). s 91 reads: 'It shall be lawful for [the federal
Parliament]
to make Laws for the Peace, Order and Good Government
of Canada, in relation to all
Matters not coming within the Classes of Subjects by this Act assigned exclusively to the Legislatures of
the Provinces; and for greater Certainty ... it is hereby declared that (notwithstanding
anything in this
Act) the exclusive legislative authority of the Parliament of Canada extends to all Matters coming within
the Classes of Subjects next herein-after enumerated; [and there follow 30 subsections or 'heads'J. And
any Matter [so enumeratedJ shall not be deemed to come within ... the Classes of Subjects by this Act
assigned exclusively to the Legislatures of the Provinces.' s 92 in turn grants the pro\'inciallegislarures
exclusive authority to make laws within 15 areas of jurisdiction.
Judicial interpretation
of this peculiar construction has rendered to the heads of s 91 priority over the
head, of s 92 and to the latter priority over the general or residual power contained in the opening
paragraph
of s 91-a
technique called by the Privy Council the 'three compartment
theory'; see e.g.
Tennant v Union Bank [1894J AC 31, 44-5; A-G Ontario v A-G Canada (Local Prohibitions) [1896J
Insurance) [1937] AC 355, 367.
AC 348, 360-1; A-G Canada v A-G Olltario (Unemployment
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to the regions, 10 was designed to produce a highly centralised structure in
which provincial autonomy was to be limited and local.
The scheme of the Act was generally to distribute exclusive competences.
There are very few areas of concurrent jurisdiction.11 Where there are
lacunae (areas in which both levels of government
are competent to
legislate), federal legislation will occupy the field and pre-empt provincial
legislation which cannot co-exist with it.12 Otherwise, purported legislation of one level of government which invades the jurisdiction of the
other-even
if the latter has failed to legislate to the full extent of its
competences-will
be declared ultra vires.13 This feature of the Act has
shaped one of the vital characteristics of the Canadian Constitution-its
inability to adapt to changing circumstances. Ideally, a federal instrument
will seek to strike a balance between certainty through a clear definition of
constitutional competences and the flexibility which comes from avoiding
excessive precision. One of the strengths of the Treaty of Rome may be that
it avoids tackling this problem head on and is sufficiently flexible to permit
the gradual accretion of authority to the Community and its institutions. By
comparison, the allocation of competences in Canada ber-ween the federal
and provincial authorities is well defined, relatively explicit and not openended. The rigidity of the Act was designed in part to safeguard provincial
autonomy against federal momentum. Without it, Quebec at least would
not have acceded to the union. But the price of this certainty is an inability
to adapt and a danger of constitutional atrophy.
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FEDERAL

LAW-MAKING

AUTHORITY

The provinces as such have no formal part to play in federal policy-making
and decision-making. There is no equivalent of the Council of Ministers. In
theory, provincial and regional interests are represented in the Senate, the
upper house of the bicameral federal Parliament. This is in common with
most federal models and was its original purpose.14 The Senate has 104
10 E.g.

the authority
granted by the Act to the Governor-General
(i.e. de facto the federal
Government)
included the power of appointment
of the provincial Lieutenant Governors (s 58), the
members of the Senate (infra n 18) and the judges of the higher provincial courts (s 96): It also included
the power to 'reserve' or 'disallow' provincial legislation (ss 55 and 56 with 90). So centralised were
these mechanisms
that K. C. Wheare, Federal Govemmellt 4th ed (Oxford UP 1963) 18, refused to
describe the Canadian Constitution
as federal, preferring 'quasi-federal';
he did concede however (20)
that it was 'predominantly
federal in practice'.
II The exceptions are agriculture and immigration (s 95), old age pensions and supplementary
benefits (s 94A) and the interprovincial
movement of natural resources (s 92A).
12 I.e. the doctrine
of primacy, or paramountcy
as it is lISually called in Canada, deriving from the
three compartment
theory (supra n 9); see Temumt (n 9) 45; Local Prohibitions (n 9) 366.
13 The exception is a variation of the implied powers doctrine developed by the Privy Council and
usually called the 'necessarily
incidental'
doctrine, whereby encroachment
within the exclusive
legislative authority of another level of government is permitted where the 'pith and substance' of the
contested statute lies within the competence of the enacting legislature; see e.g. Ullioll Colliery v Brydell
[1899J AC 580, 587; Ballk o(Torollto v Lambe [1887] 12 App Cas 575; A-G Alberta v A-G Callada
(Bank Taxation) [1939] AC 117. Severance has rarely been used in this sphere.
14 See Confederation
Debates, supra n 7, 35, 38, 88.
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members drawn from the provinces by a fixed weighted system supplied in
the Constitution Act.1S
The Senate has powers equal to those of the House of Commons except
that it cannot initiate money bills.16 Unlike, the House of Lords, the Senate's
powers remain undiminished to this day.17 However, appointment to the
Senate was, remarkably, made the preroJSative of the Governor-General
is less likely to
(i.e. de facto the federal government). I Appointment
depend upon an ability vigorously to represent provincial interests than
upon loyalty and service to the federal government of the day and its party
machinery. Owing to this and its lack of democratic legitimacy, the Senate
has invariably refused to wield fully the powers to which it is constitutionReport found that 'few other
ally entitled.19 The 1979 Pepin-Robans
federations have made as little use as Canada of the central second chamber
as a way of bringing regional or provincial interests to bear on central
legisla tion'. 20
There is informal policy input through the medium of 'first ministers'
conferences' attended by the federal Prime Minister and the ten provincial
prime ministers. Convened annually and chaired by the federal Prime
Minister, these conferences are intended to seek a consensus on policymaking in programmes which cut across federal-provincial
interests and
hopefully to settle contentious issues by negotiation rather than litigation.
They are 'extra constitutional'
and not unlike the European Council
meetings of Heads of State and Government, although of course the federal
Prime Minister has a far higher independent profile than the President of the
Council of Ministers or the President of the Commission. Their staple is tax
sharing, equalisation grants and shared cost programmes,21 although they
occasionally consider higher issues, such as the patriation initiatives,
ownership and exploitation of natural resources or constitutional protection of aboriginal rights.
15 s 22, viz: Ontario
and Quebec-24
each; Nova Scotia and New Brunswick-10
each; British
Columbia, Alberta, Saskatchewan,
Manitoba and Newfoundland-6
each; Prince Edward Island-4;
the Yukon and Northwest
Territories-1
each. Senators sit until attaining the age of 75, unless
summoned before 1965, in which case they hold their place for life (s 29).
16 Constitution
Act, s 53.
17 Cf the (United Kingdom)
Parliament Acts of 1911 and 1949.
18 Constitution
Act, s 24. This contrasts sharply with other federations, in which members of the
upper house are directly responsible to the Member States by virtue of direct election (Australia, the
United States) or of appointment
by their governments (Switzerland, the German Federal Republic),
19 The most appalling
failure of the Senate to fulfil its constitutional
responsibilities lay in its supine
acquiescence to the patriation initiatives of 1981 despite the express objection of 8 of the 10 provinces.
20 Report of the Task Force all Canadian
Unity: A Fl/tl/re Together (Government of Canada 1979)
96-7.
21 The federal Parliament
enjoys the preponderance
of revenue raising powers (Constitution
Act, ss
91 (3), 122); autonomous
taxing power of the provinces is limited to direct taxation only (s 92(2)) save
the power to tax non-renewable
forestry and energy resources (s 92A(4)). As a result of this and the
burgeoning
costs of provincial programmes
unforseen in 1867 (education, health care and social
security) Canadian fiscal affairs are marked by a complex array of tax sharing and revenue-equalisation
legislation,
currently
embodied
principally
in the Federal-Provincial
Fiscal Arrangements
and
Established Programmes Financing Act, Statutes of Canada 1976-77,
cID.
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ECONOMIC INTENT

The rigidity of the allocation of competences between the federal Parliament and the provincial legislatures is most obvious in economic terms.
Section 91 of the 1867 Act lists the exclusive competences of the federal
Parliament under 30 heads, all but 6 of which concern, or touch upon,
economic activity and business enterprise.22 The chief economic activities
of the population in 1867 would include trade and commerce, agriculture,
fishing, navigation and transport. Exclusive jurisdiction over each of these
activities was allotted to the federal Parliament.23 Areas tangential to trade
and commerce, such as banking, legal tender, interest and weights and
measures were made exclusively federal,24 as was jurisdiction over customs
and excise.25 When these exclusive competences are read together with a
prohibition of customs duties on Canadian goods,26 and federal control of
the interprovincial
and international
flow of goods,27 the pattern which
emerges is one in which, within the context of then current economic
doctrines, control of the pressure points of economy and market regulation
is to lie exclusively with the federal authorities. As Professor Abel wrote:
What clearly emerges is a bestowal on the Dominion of the responsibilities which
have as their characterising trait the management of the economy. The central
complex of federal concerns was essentially a nineteenth-century
equivalent, for
the British North American community, of what the Treaty of Rome gave to the
European Economic Community.28

On the face of it, therefore, the Constitution Act implemented at a stroke
the monetary and economic union towards which the Community falters.
The apparent ease with which it did so stemmed from the relative
immaturity of the economy. Centralisation
of economic and commercial
control in British North America was not very disruptive in 1867. There
were no barriers to trade amongst the colonies in natural products
(although there were in manufactured
goods); persons and capital were
already fairly mobile. The most sophisticated trade barrier was a customs
duty, and government regulation of the economy was rudimentary.
By
contrast, post-war Europe was divided by a complex network of tariffs and
other measures for the protection of national markets and producers which,
22 All but one of the 6 represent special situations: defence (s 91(7)); relations with persons outside
the political community, Indians (s 91(24)) and aliens (s 91(25)); and criminal law and procedure (s
91 (27) )-and by association penitentiaries (s 91 (28) i-which are historic residues of the unified
English criminal law established by the Constitution Act of 1791. Only marriage and divorce (s 91(26))
are exceptions, but these can be explained upon other grounds; see Confederation Debates, supra n 7,
388-9.
23 ss 91(2), 95 (concurrent but paramount), 91(12),91(10),91(29)
with 92(10)(a).
24 ss 91(15), 91(20), 91(19), 91(17).
25 s 122.
26 s 121; see discussion infra.
27 ss 91(2), 91(29) with 92(10)(a). Since 1982 the provinces have been competent to regulate the

ex~ort within Canada of natural resources subject to overriding federal authority (s 92A).
_8 A. S. Abel, 'The Neglected Logic of 91 and 92' 19 Univ o(Torollto L] 487, 500 (1969).
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in turn, created an enormous range of vested interests deeply concerned
with their continuance, whilst commercial and economic policies were
subject to close public regulation. There may have been a broad measure of
agreement as to the basic economic structure, such as mixed economy, free
exchange, public intervention, social welfare, ete.; the difficulties lay in
achieving such a system in the teeth of hugely complex national inertia.
The 1867 Act sought to establish a customs union through the remarkably simple mechanism of section 121:
All Articles of the Growth, Produce or Manufacture
of anyone of the Provinces
shall, from and after the Union, be admitted free into each of the other Provinces.
Combined with exclusive federal control over trade29 and customs and

excise,3o this was the constitutional
§uarantee of the customs union.
Canadians share a common citizenship 1 and the country forms an economic and monetary union-both
distant goals for the Community-under
the political control of a single, central authority autonomous
of the
provinces. Canada therefore exemplifies one of the constitutional
blueprints propounded by supporters of European union: once we progress that
far we shall surely have an effective economic and political union.
Yet, the Canadian experience shows that, even with such theoretically
solid foundations,
laid more than a century ago, the constitutional
machinery of the federal State may not be sufficient in practice to safeguard
effective unity as circumstances change. For various reasons, the Canadian
Constitution
Act has produced neither a cohesive, unified market nor
effective political control over it. SOl1)e of the reasons can no doubt be
identified as being peculiar to Canada. Others are less easy to trace to any
special characteristics of the Canadian people or their State.
One possible explanation is that the problems of Canada are endemic to
any form of integration short of the unitary State. It can be argued that any
formal frontiers, whether between States or between provinces \vithin a
State, offer the opportunity for human selfishness to assert and protect
itself. Only by creating a single legislative authority transcending those
frontiers can one deprive human nature of that opportunity. But acceptance
of that argument seems either to be excessively idealistic or to be a counsel
of despair. If it is possible to draw more practical conclusions, it is first of all
necessary to consider in more detail why the Canadian structure has failed
to produce the results which might have been expected of it.
11.

The Canadian

experience

THE CUSTOMS UNION

Those who had hoped to see the status of the Canadian
29 I.e. trade

and commerce
(s 91(2)) and interprovincial
communications
(ss 91(29) with 92(10)(a)).
30 ss 91(3) and 122.
31 See discussion infra.
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that of local government authorities were to be disappointed.32 The Judicial
Committee of the Privy Council33 moved quickly to consolidate provincial
sovereignty and autonomy.34 The Board tended to treat constitutional
disputes in much the same manner as it would dispose of a conflict of rights
between private litigants. This was, perhaps, not surprising. Anything in the
nature of a system of Public Law was totally undeveloped in Britain where
nearly al! the members of the Board were born and educated and had
practised as lawyers. Further, the Board first encountered the Constitution
Act when the theory of judicial restraint was at its height. The Act was
therefore interpreted for the most part not as a constitution but as an
ordinary statute.35 From time to time, depending on its composition, the
Board hinted at a greater degree of judicial activism,36 but the general rule
of interpretation adopted was remarkably textual.3?
Beyond safeguarding provincial autonomy, however, the Privy Council
also augmented it by giving various key federal competences a restrictive
interpretation,
whilst viewing their provincial counterparts expansively. In
particular, the Board greatly restricted the breadth of both the general
power and the trade and commerce power (s. 91(2) )38 whilst granting a
,2 This was clearly the intent of at least Sir John A. Macdonald,
one of the primary drafters of the
resolutions which led to the Constitution Act-indeed
perhaps its singlemost motive force-and
the first
federal Prime :-'linister; in 1868 he wrote U. Pope, Correspondence
of Sir J. M,lClionald (Oxford UP
1921) 75): '[T]he central power must win in the long run. ~[y own opinion is that the [federal]
Government
or Parliament should pay no more regard to the status or position of the [provincial]
Governments
than they would to the prospects of the ruling party in the corporation
of Quebec or
Montreal'.
3.1 The Judicial
Committee was the final court of appeal for Canada until 1949. At the time of
Confederation
the creation of a general court of appeal within Canada was a politically sensitive issue,
owing largely to francophone
fears of the inevitable anglophone and common law preponderance
of any
such court (see Confederation
Debates, supra n 7, 576, 897). The Supreme Court was therefore not
created until 1875, by federal stature pursuant to s 101 of the Constitution Act. Appeal by leave to the
Privy Council in criminal matters was abolished in 1932 and in all other matters in 1949 bv federal
sut~tes. The Supreme Court is now the final court of appeal for all Canadian law, federal or pr'ovincial,
ar:d all Canadian courts have jurisdiction to apply the Constitution.
;4 See e.g. the dicta of Lord Watson in Liquidators of the Maritime Bank v Receiuer General of New
Bnmswick
[1892] .-\C 437, 441-3 and of Sir Montague Smith in Citizens' 11lSura/lce Co \. P.lrsons
(1881) 7 App Cas 96,108.
35 See e.g. Lambe, supra n 13,579;
Brophy v A-G ,'vlmlitoba [1895] AC 202, 215-16; A-G O/lurio v
A·G C1IIad,1 (Reierence Appeals) [1912J AC 571; LlbOllr Cont'entions, supra n 3.
'6 See e.g. the dicta of Lord Sankey in Edwards v A-G Canada [1930] AC 124, 136-7: 'The British
t-'orth America Act planted in Canada a living tree capable of growth and expansion within its natural
li'-;lits. The object oi the Act was to grant a constitution to Canada ... '; and in British Coal Corpll \. the
1(:'.'8 [) 935] AC 500, 518.
o.
This CQnrram with the type of judicial activism associated with the constitutional
courts oi other
federations
in constitutional
review. See the wel! known dictum of Marshal! CJ of the American
Scpreme Court in .\[,Culloch v Maryland (1819) 17 US 316, 407,415:
'[I]t is a consritution
we are
expounding
... in,ended to endure for ages to come, and consequently,
to be adapted to the Y.lrious
cnses of human afiairs·. For German practice see W. Fiedler, Sozialer \Vandel, Verfasslmgsli'.mdel,
R;-"htsprecIJllng
.-\Iber 1972); for Swiss, J. P. :-'1iiller, 'Die Verfassungsgerichtsbarkeit
in Gefuge der
Suatsfunktionen'
39 VeroffelltliclJl/llg der Vereinigl/llg der Deutschell Staatsrechtslehrer
53, 9-i.
's See e.g. P,1'5011S, supra n 34, 112; MOlltreal v MOlltreal Street Railway [1912] AC 333. 344;
S;:.1Il/101l \' LOlcer .\!ailll,1I1d D,li/'y Products Bo,1'd [1938] .-\C 708, 719. The general power was held to
b" 'strictly confintc1 to such matters as are unquestionabl\'
of Canadian interest and importance';
Local
P'ohibitioIlS, supr.l n 9,360.
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very broad interpretation to the amorphous head 'property and civil rights
in the province' (s. 92(13)).39 For its record of judicial protection of
provincial interests the Privy Council has earned rebuke from some
quarters40 and praise from others, primarily Quebec.41 But its record was
undoubtedly one of broadening provincial competences beyond the intention of the framers of the Constitution Aq.
Whereas the EEC Treaty deals comprehensively and in some detail with
the customs union, the common market and harmonisation
of economic
policy, the Canadian constitutional rules dealing with economic matters
reflect nineteenth-century
doctrines which have had to adapt to the necessities of modern commerce. Often they do so unsatisfactorily.
Section 121,
for example, was originally given a restrictive interpretation, constituting a
prohibition of customs duties or like charges only;42 it was held that the
section prohibited 'provincial barriers' to the admission of goods, but did
nothing to affect provincial jurisdiction over goods once in the provinceincluding prohibition of their distribution or sale.43 In 1958, the Supreme
Court indicated (obiter) that section 121 might be capable of expansion to
include the prohibition of non-tariff barriers.44 But the whole nature of
Canadian constitutional jurisprudence bequeathed by the Privy Council
still works against effective safeguards. The Treaty, as interpreted consistently by the European Court of Justice since Dasso11ville, strikes at all
measures which have restrictive effects, even potential effects.45 Canadian
courts, however, speak only of objects. If a province enacts legislation the
pith and substance of which is local trade regulation, commodity pricing,
39 See e.g. Parsons, supra n 34, 111; To roll to Electric Commissiollers
v SlIider [1925] AC 396, 410.
s 92( 13) may have been included in the Act simply to ensure that Quebec retain the right to its civil law in
matters of private law first guaranteed by the Quebec Act of 1774; see A. Tremblay, Les competences
legislatives all Canada et les pouvoirs provillciaux ell matiere de propriete et de droits civils (Presses de
l'universite cl'Ottawa 1967) 20-56.
40 See Report Relatillg
to the British North America Act 1867 (Senate of Canada 1939) (The
O'Connor
Report); B. Laskin, 'Peace, Order and Good Government
re-examined'
25 Calladiall Bar
Review 1054 (1947).
41 See Report of the Royal Commission
of Ellquiry 011 Constitutiollal
Problems (GO\'ernment of
Quebec 1956) (The Tremblay Report); Tremblay, Les competences legislatives au Canada, supra n 39.
Prior to coming to Ottawa, Professor Trudeau (as he then was) wrote in Le (ederalisme et la societe
au Canada
cmzadie1l/le-frall(aise
(Editions HMH 1967) 209: 'On a depuis longtemps l'habitude,
anglais, de denoncer le Conseil prive ii cause de son penchant en faveur des provinces; mais il taut peuretre ret1echir que si les lords n'avaient point incline dans ce sens, le separatisme quebecois ne serait peutetre pas aujourd'hui
une'menace:
il serait peut-etre un fait accompli'.
42 Gold Seal Ltd v Oomi'lion
Express Co alld A-G Alberta (1921) 62 DLR 62, 89 (SCC); Atlantic
Smoke Shops v COlllolI [1941] 4 DLR 129, 159 (SCC).
43 Rv Nat Bell Liqllors Ltd [1922] 2 AC 128 (PC), 13H per Lord Sumner: '[T]he word "free", applied
to admission into a Province does not further mean that when admitted the article in question can be
used in any way its owner chooses'.
44 ,\furphy
v CPR (1958) 15 DLR (2cl) 145, 153 per Rand J: 'I take s. 121, apart from Customs
duties, to be aimed against trade regulation
which is designed to place fetters upon or to raise
impediments
to or otherwise restrict or limit the free flow ot commerce across the Dominion as it
provincial boundaries did not exist ... What is forbidden is a trade regulation that in its essence and

purpose is related to a provincial boundary'.
4
Case 8/74 Procttrellr du Roi v Oassollville [1974J ECR 837, 852: 'All trading
capable of hindering directly or indirectly, actually or potentially, intra-Community

rules ...
trade'.

which are

10

D. A. O. Edward and R. C. Lane

profit margins or marketing rules-all
falling within exclusive provincial
competence under section 92(13)-its
necessarily incidental features, its
effects upon interprovincial trade and commerce, will not render it unlawful. There is no need to plead a 'mandatory requirements' rule or 'rule of
reason' as developed by the European Gourt.46 Indirect or potential
barriers to trade are not proscribed by the Constitution;
a provincial
marketing law will be ultra vires onlr if its primary object or purpose is the
regulation of interprovincial trade.4
Nor is there anything near the rigour of the EEC Treaty in the Constitution Act guaranteeing the integrity of the customs union. Title I of Part Two
of the Treaty (free movement of goods) entrenches a serie.s of rules on free
movement from which no authority, not even the Community institutions,
may derogate.4H The Constitution Act, on the other hand, empowers the
federal authorities actively to regulate interprovincial trade-even
to the
extent, notwithstanding
section 121, of imposing levies on goods in
transit.49 There is no Article 37: there is nothing in the Act to prevent a
province establishing a commercial Crown monopoly and by such regulation effectively inhibiting interprovincial
trade in goods under its authority.50 Discriminatory taxation caught by Article 95 in the Community
sphere attracts no censure in Canada.51 Steps taken by the Community to
ensure that the guarantees of Articles 52 an'd 59 extend to public supply
contracts52 have no equivalent, and the provinces to varying degrees all
practise discrimination in favour of local producers in public purchasing
with impunity.53 Nor is there prohibition or regulation of provincial state
aids-a
fact upon which multinational
firms have not been slow to
capitalise, playing the provinces off against one another for various
concessions and subsidies in return for investment. But perhaps most
serious, there is no effective Canadian competition
law regime. The
provinces have competence here but not the economic clout. To be
constitutionally valid, federal efforts to implement competition rules must
46 I.e. marketing
rules which meet the Dassonllil/e criteria or permissible only if they satisfy the
'mandatory
requirements'
set out in the Cassis de Dijon Judgment; Case 120/78 Rewe-Zelltrale
AG v
Bzmdesl/lonopolllerwaltung
(iir Bra/!/ztwein [1979] ECR 649.
47 See e.g. A-G Manitoba v Manitoba Egg and Poultry Assn [1971] 19 DLR (3d) 169 (SCC).
48 Case 288/83 Commission
v Irelami (Cyprus Potatoes) [1985J 3 CMLR 152, 166.
49 Re(erel1ce re Agricultural
Products Marketing
Act (1978) 84 DLR (3d) 257 (SCC); see also
Murphy, supra n 44.
50 Such discrimination
occurs most notably under the aegis of the various provincial liquor boards
and their pricing preference and quota systems.
51 The most marked example uf this was a 1975 Ontario order (0 Reg 587/75 under the Retail Sales
Tax Act) which exempted from provincial sales tax automobiles 'assembled in North America from
North American parts'. Thus American motorcars assembled in Detroit enjoyed cheaper access to the
Ontario market than did the Vulvos assembled in Nova Scotia (from Swedish parts).
52 See in particular Directives 71/304 JO 1971 Ll85/1, 71/305 JO 1971 Ll85/5 and 77/62 OJ 1977
L 13/1.
5.3 See e.g. Reglements
concernant
les contrats d'achat du gouvernement,
AC 2592 [1977) GOQ
4663 and AC 3475 [1977] GOQ 6157, Art 5(g); Leo Lisiv New Brunswick (1975) 11 NBR (2d) 701
(SCNB).
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be enacted by authority of the criminal law power;54 but the bounds of
criminal law are not sufficiently flexible to allow effective control of market
distortion.55 The situation is clearly as unsatisfactory as it is ineffective.
Such is the legacy bequeathed by the short-sightedness
of the Constitution Act and the Privy Council's objective interpretation
of it. A shift in
emphasis may, however, be afoot. Since becoming the final court of appeal
for Canada,s6 the Supreme Court has engineered a gradual policy shift from
the subject-matter
approach of the Privy Council to one of scope by
resuscitating to an extent both the federal trade and commerce power 7 and
the general power,58 thereby enabling Laskin CJC to echo obiter the
language of Marshall CJ and Lord Sankey:59 'a Constitution designed to
serve this country in years ahead ought to be regarded as a resilient
instrument capable of adaptation to changing circumstances,.6o It is as yet
difficult to foretell the extent to which the Court will-or can-depart
from
the rigidity and considerable influence of the Privy Council precedents61
and so expand effective federal control of the economy; but even with the
centralising bias of recent years, it is difficult to envisage substantial change
in the level of provincial control of markets and their regulation.
PERSONS,

SERVICES

AND CAPITAL

Title III of Part Two of the EEC Treaty seeks to implement the free
movement of persons, services and capital so as to create an effective
Community common market. The right of workers to free movement
deriving from Article 48 and ensuing legislation62 is for the most part
effective. Implementation of right of establishment and freedom to provide
services has proved to be a more painstaking task, although the finding of a
directly effective prohibition of discrimination in Articles 52 and 59 by the
European Court in Reyners and van Binsbergen63 constituted a great leap
forward. Only the free movement of capital has thus far utterly defeated the
Re Board of Commerce Act 1919 and the Combines and Fair Prices Act [1922J 1 AC 191 (PC);
v A-G Canada [1931] AC 310 (PC).
ss Under the present Combines Investigation
Act (RSC 1970, c C-23) the Crown is required to prove
criminal intent to enter into a combine so as to manipulate the market in order to enforce the law.
56 Supra n 33.
57 See e.g. Murphy,
supra n 44,158; Reference re the Farm Prices Marketing Act (1957) 7 DLR (2d)
257,265,271-2;
Centr<1/ Canada Potash Ltd v Saskatchewan
(1979) 88 DLR (3d) 609; re Saskatchewan Power Corpn alld TransCanada Pipeline Ltd (1979) 88 DLR (3d) 289. Dicta which suggest that a
more effective competition
regime may be founded upon s 91(2) may be found in lv!cDonald v Vapour
Canada (1976) 66 DLR (3d) 1, 12,19,20,25-7.
58 Reference
re Anti-hlflatioll
Act (1976) 68 DLR (3d) 452; cf the dissenting opinion of Beetz J,
511ff.
54

PATA

59 Supra

n 37 and n 36.
Anti-Inflation
Reference, supra n 58, 487.
61 The Supreme Court affirmed in 1978 its competence to overturn Privy Council decisions, but will
do so only for 'compelling reasons'; Agriwltural
Products A!arketing Act Reference, supra n 49, 298-9
per Laskin
62 E.g. Regulation
1612/68 JO 1968 L257/2; Directive 68/360 JO 1968 L257/13; Reg 1251/70 JO
1970 L142/24; Dir 64/221 JO 1964850;
Reg 1408/71 JO 1971 L149/2.
63 Cases 2/74 Reyners v Belgian State [1974] fCR 631 and 33/74 van Binsbergen v BestllUr lh1n de
Bedrijfsvereniging
voor de Metaa/ni;verheid
[1974J fCR 1299.
60

qc.
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Council of Ministers, though even here a major inroad has been achieved by
the Court of ]ustice.64 Yet all these freedoms were and are rightly seen as a
prerequisite to the establishment of a unifi~d market. Have they been
achieved in Canada?
Canadians have enjoyed little constitutional guarantee of personal free
movement throughout
the country. gxclusive federal jurisdiction over
naturalisation and aliens65 and paramount jurisdiction over immigration66
incorporate the power to regulate the admission, departure or exclusion of
aliens, but the Constitution
Act makes no mention of citizenship or
nationality67 nor the rights accruing therefrom.68 The authority acquired
by Parliament regarding citizenship enables it to regulate the movement of
persons throughout the country in terms of lawful right of presence, but by
virtue of section 92(13) the right to employment is largely a provincial
matter.69 The section encompasses virtually all of labour, industrial and
contract law, as well as the power to regulate the professions and trades,
construction, advertising, restaurants, recreation, retailing, local transport,
insurance, credit unions and trust companies. The provinces therefore have
the capacity, if they so wish, to erect serious impediments to the mobility of
persons and services.
Discriminatory labour laws which favour provincial residents have been
constitutionally permissible and commonfclace, both in terms of individual
right of entry into the labour market 0 and requirements
of private
employers to give preference to local residents.71 But more common and
restrictive is the right of access to professional or skilled workers' bodies.
Discrimination
within these provincial monopolies takes various forms.
Qualified nurses from outside Ontario must acquire supplemental qualifications to work there.72 Out-of-province
chemists must satisfy certain
residence requirements
before being granted a licence in Ontario and
Alberta.73 Physicians must sit additional examinations in most provinces. 74
64 I.e. that capital movements reasonably
necessitated in pursuance of other freedoms of movement
such as reception of services cannot be restricted by national measures; Cases 286/82 and 26/83 Luisi
and Carbone \. Ministera del Tesora [1984] ECR 377.
65 Constitution
Act, s 91(25).
66 Ibids95.
67 Citizenship was one of the few matters remaining within Imperial jurisdiction,
and all Canadians
remained simply British subjects. However, federal jurisdiction over aliens and immigration
ensured
that citizenship fell eventually within federal competence.
68 There exist dicta of Rand and Estey 11 (Winner v SA·IT (Eastern) Ltd [1951J 4 DLR 529, 558-9
and 573 (SCC)) intimating
that freedom of movement
within the Dominion was an attribute of
Canadian citizenship which cannot be impugned by the provinces, but the issue was not taken up by the
Privy Council (A-G Olltario v Willller [1954] AC 541).
69 Only 'federal'
industries-those
such as shipping and banking which are exclusively federal by
virtue of inclusion in s 91 or declared so under ss 91(29) and 92(10)(c)-are
exempt from provincial
regylation.
dj E.g. Reglement AC 3282 [1977] GOQ 5581 (Que).
71 E.g. Reglement
AC 1497 [1966J GOQ 5002 (Que).
72 RRO 1970, Reg 621 (undet the Nurses Act) (Ont).
7) RRO 1970, Reg 659 (under the Pharmacy Act) (Ont); Pharmaceutical
Association Act, RSA 1970,
c 274, s 36 (Alta).
74 E.g. the Medicine
Act RSO 1970,268, s 26 (Ont); the Medicine Act, RSBC 1960, c 239, s 34 (BC).
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Barristers seeking to practise in Alberta must sit the provincial bar examination and 'any special examinations that the [Bar Council] require him to
take'.75 Other ~rovinces permit them a right to work only in concert with a
local barrister. 6 Architects are at the same disadvantage.77 Even provinces
which have amongst themselves reciprocal arrangements on recognition of
legal qualifications impose fees for registration which can be as high as one
thousand dollars in Nova Scotia.78
.
As well as people, undertakings-which
provide services-are
subject for
the most part to provincial conrrol?9 A province need not recognise as a
legal entity an undertaking incorporated under the laws of another province, and hence could, if it chose, prevent it from carrying out business in the
province. Usually barriers to services are rather more subtle than a blanket
prohibition:
Quebec law, for example, proscribes extraprovincial
undertakings from offering services without a permit, the issue of which is subject
to reciprocity.80 Another type of barrier is the British Columbia Crown
monopoly on motor insurance, which prohibits the provision of services by
private insurance companies from the other nine provinces; the incorporating law was upheld by the Supreme Court.8I
The new Charter of Rights and Freedoms82 has sought to remedy these
problems with a provision regarding 'mobility rights'.83 As a result, the
more blatantly discriminatory
labour laws and practices, such as those
reserving employment to long-time provincial residents, are likely to be
held unconstitutional.
But a provincial statute the pith and substance of
which is the regulation of a trade or profession-in
effect, barriers to
mobility addressed by Articles 52 and 59 of the EEC Treaty-may
incidentally infringe the new guarantee and escape severance through section 6(3)
or the general exemption provision of section 1. The as yet sketchy case-law
in the area tends to confirm this projection.84 Furthermore, the Charter
Legal Professions Act, RSA 1970, c 203, ss 39-44 (Alta).
Barristers and Solicitors Act, RSNS 1967, c 18, s 47 (NS); Law Society Act, RSN 1970, c 201,
ss 33, 50, 53,56 (Nfld).
77 Architects Act, RSA 1970, c 22, s 10 (Alta); Architectural
Professions Act, RSBC 1960, c 16, s 35
(BC).
78 Barristers
and Solicitors Act, RSNS 1967, c 18, s 3(b) (NS).
79 The only exceptions
are federal industries (supra n 69) and the few federally incorporated
companies falling outside s 92(11) and thereby benefiting from the 'interjurisdictional
immunity' rule;
see Parsons, supra n 34; fo/m Deere Plow Co v Wharton [1915] AC 330; Great West Saddlery Co v the
King [1921] 2 AC 91.
80 Loi des compagnies
etrangeres, LRQ 1977, c C-46, Arts 2, 3.
81 Canadian
[mJenwity Co \' A-G British Columbia (1977) 73 DLR (3d) 111.
8l ss 1-34 of the Constitution
Act 1982.
75

76

83 Ibid s 6(2): 'Every citizen of Canada ... has the right (a) to move to and take up residence in any
province; and (b) to pursue the gaining of a livelihood in any province'. The right is subject (s 6(3)) to
'any laws or practices of general application in force in the province other than those that discriminate
among persons primarily on the basis of province of present or previous residence' and to 'reasonable'
residency requirements prior to receiving social services.
84 Law Society of Upper Canada v Skapinker
(1984) 9 DLR (4th) 161 (SCC); Black v Law Society of
Alberto1 (1984) 13 DLR (4th) 436 (Alta QB). Butthe provincial measure must be based upon statute and
not administrative
discretion; re Mia and Medical Services Commission of British Columbia (1985) 17
DLR (4th) 385 (BCSC).
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addresses rights of individuals only; it confers no mobility rights upon other
legal persons.
It is only in the free movement of capital that Canadians enjoy a more
unified market than the Community. The federal Parliament was granted
exclusive authority over currency, banking, bills of exchange, interest and
legal tender85 as well as trade and commerce; any attempt directly to
control even the intraprovincial
movement of capital is therefore beyond
provincial competence.86 Legitimate provincial regulation of a provincial
matter may incidentally
affect capital movements87 but, generally,
instances in which the regulation of capital movement is not in pith and
substance exactly that, are rare. Any direct restriction upon capital mobility
falls fully and effectively within federal competence.
POLITICAL COHESION

If the economic cohesion of the Canadian State is so much more precarious
than it seems to the casual observer, one is bound to question its political
integrity. The framers of the EEC Treaty understood economic integration
to be both an end in itself and a means to political integration. Canada, on
the other hand, would seem to have achieved political integration through
an autonomous and effective federal government, yet without the economic
underpinnings which the Community sees as its prerequisite. What, then, is
it which keeps the Canadian State viable? And, by inference, which of
economic integration and political integration is the cart and which is the
horse?
The basic underlying feature of Confederation and the fundamental fact
which has marked Canadian constitutional
history is the political pact
between English and French Canada. The bilingual and bicultural basis of
the State is the sine qua non of its existence, and no feature of Canadian life
can be fully understood without taking it into account. To the centrifugal
forces of linguistic and cultural nationalism, however, has been added an
economic nationalism which serves to add further complexities to the
federal balance.
Generally, minoriti.es look to entrenched protection against a tyranny of
s 91(14), (15), (18), (19), (20).
E.g. the Supreme Court has invalidated provincial legislation designed merely to ease the
administration and circulation of credit within the province as an invasion of federal competence;
8S

86

Referel/ce re Alberta Statutes [1938] 2 DLR 81.
7 E.g. it is constitutionally permissible for provincial insurance legislation to require the retention
within the province of insurers' assets to a value varying with their total liabilities to provincial
policyholders (An Act Respecting Insurance and Insurers, RSM 1970, cl-40, s 38 (Man); Insurance Act,
RSBC 1960, c 197, s 108 (BC)), or to restrict such holdings to within Canada (Insurance Act, RSO 1980,
c 218, s 392(2) (Ont); Loi sur les assurances du Quebec, LRQ 1977, c A-32, Art 269 (Que)). Provinces
may also require authorisation prior to the sale of certain provincially incorporated companies (An Act
Respecting Insurance and Insurers (Man), s 97(2)) or to major purchases of shares in certain building or
mortgage societies (Loi concernant I'acquisition d'actions de certaines societes de prets hypothecaires,
LQ 1978, c 86, Art 3 (Que)).
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the majority. In 1867, the English were already in the ascendancy, even
within the province of Canada. Care was therefore taken to ensure
protection of the interests of the French community. The right to the use of
either language in the federal Parliament and federal courts and the duty to
publish Acts in both languages was entrenched in the Constitution Act.88
Similar provisions exist for the parliaments and courts of Manitoba89 and
New Brunswick.90 Both languages now have entrenched equal status and
are equally available in all institutions of the federal Government and the
government of New Brunswick.91 There is also now a constitutional right
to education-an
exclusive provincial competence92-in
either language
where numbers are 'sufficient to warrant' it.93
Of those provinces with substantial
francophone
minorities,
only
Ontario has proved obdurate in entrenching linguistic protection. But the
protection is a double-edged sword to the French. Quebec anglophonesabout 10 per cent of the population-enjoy
similar linguistic protection
before the parliament and courts of Quebec.94 Thus attempts by the
Quebec government to make French the sole language of the Assemblee
Nationale and the courts and to restrict the use of English as a medium of
instruction in the schools95 were held to be unconstitutional.96
Owing to
these constitutional guarantees-overtly
non-discriminatory
but in effect
perpetuating an English ascendancy-Quebec
perceives itself emasculated
in implementing policies for the protection of national identity.97
There is also growing alienation in the western, resource-rich provinces,
which perceive in the status quo an exploitative economic policy designed
for the needs of the industrial-commercial
heartland of Ontario and
Quebec. The provinces own the mineral wealth on provincial Crown
lands,98 which account for three-quarters
of land in Canada outside the
Territories, and have a proprietary interest in privately owned natural
s 133. For certainty these guarantees were re-entrenched in the Constitution Act 1982, ss 16-19.
The Manitoba Act 1870,33 Vict, c 3 (Can), s 23. The inviolability of s 23 of the Act was recently
emphasised by the Supreme Court after 90 years of effective non-compliance; see A-G Manitoba v
Forest (1980) 101 DLR (3d) 385 and Reference re Language Rights under the Mmzitoba Act 1870
(1985) 19 DLR (4th) 1.
90 Constitution Act 1982, ss 17(2), 18(2), 19(2). These provisions are entrenched and beyond the
unilateral amendment power of s 45 by virtue of s 43, which clarified the extent to which a province may
amend language provisions of its own constitution; see A-G Quebec v Blaikie (1980) 101 DLR (3d) 394
(SCC) and Forest, supra n 89.
91 Constitution Act 1982, ss 16,20. Such guarantees already existed for the federal authorities by
virtue of the Official Languages Act 1969, RSC 1970, c 0-3, but were not entrenched.
92 Constitution Act, s 93.
93 Constitution Act 1982, s 23. This provision was one ot the principal reasons tor Quebec objections
to the patriation package and its force is still partially circumscribed within the province; see s 59.
94 Constitution Act, s 133.
95 Charte de la langue fran<;aise, LRQ 1977, c C-11.
96 Blaikie, supra n 90; A-G Quebec v Quebec Protestant School Boards (1984) 10 DLR (4th) 321
(SCC).
97 See e.g. Quebec-Canada: A New Deal (Gouvernement du Quebec 1979); La politique quebecoise
du Jeveloppement wlturel (Gouvernement du Quebec 1979).
9S Constitution Act, s 109.
88
89
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resources. But attempts to exploit this enormous wealth, the perceived key
to economic developmcnt (which owing to the size of provincial markets
will entail sale beyond provincial boundaries), has been fettercd in western
cyes by the Supreme Court's broadening of federal jurisdiction in the
area.99 As a result, substantial levies raised on the international
export of
artificially low-priced western petroleum are turned over to subsidise the
energy costs of Eastern industry, which uses foreign oil; the infrastructure is
geared to the transport on an east-west axis for processing; and, to add
insult to injury, British Columbia and Alberta have become net contributors to the equalisation payment schemes. 100 A major-and
potentially seriously disruptive-federal
concession was made in 1982 with the
inclusion, at provincial insistence, of section 92A in the Constitution
Act.101 But in provincial eyes there will persist an overweening federal
control over what is legitimately provincial concern and the key to 'province-building', which engenders provincial restivcness and results in serious
friction, such as the federal-Alberta
'oil war' of 1980-1.102
There have
even been murmurs of secession in the west to join those from Quebec. 103
All this may be a function of legitimate pursuit of provincial interests. But
as we have seen, the mechanics of the Canadian Constitution are such that
pursuit of these interests can result in increased balkanisation
of the
economy. With no real provincial input into the federal legislative process,
Canadian
political
authority
in spheres of federal jurisdiction
is
centralised-far
more centralised than in any other modern federation; but
the Constitution Act provides neither the proscriptive guarantees nor the
effective federal competences necessary to ensure the integrity of the
99 See e.g. the cases cited at n 57; see also Reference re Offshore Mineral Rights (1967) 65 DLR (2d)
353 and Reference re the Sea bed and Subsoil of the Continental Shelf Offshore Newfotmdland
(1984) 5
DLR (4th) 385. But cf re A-G Cmzada and A-G British Columbia (1984) 8 DLR (4th) 161.
100 See supra n 21.
101 See supra n 27.
102 The Trudeau
Government
had signally failed to reach an oil pricing agreement with the energy
producing west, and in its 1980 budget provoked open confrontation
with a significant increase in the
federal share of oil revenues and the imposition of a new tax on export and domestic sales of natural gas.
This amounted,
according to a federal MP from Alberta, to a 'declaration
of war' upon the western
provinces, and Alberta immediately cut back oil production by 180,000 barrels per day, nearly 20 per
cent of total production.
The dispute was eventually resolved politically, but bad blood remained. The
present federal Government
of Mr Mulroney has proved far more sympathetic to provincial interests,
and such an occurrence is less likely to be repeated.
10.1 There is no specific mechanism
supplied in the Constitution
Act for secession of a province; but
nor is it specifically excluded, as it is in some federal instruments.
Prior to 1982 lawful secession would
have required an Imperial statute from Westminster amending the BNA Act, and the nature and extent
of the Canadian request to such an amendment required by rules of convention was unclear. Since 1982
lawful secession requires a constitutional
amendment of the type governed by s 38 of the Constitution
Act 1982, requiring the support of the federal Parliament and that of at least seven provinces having
amongst them 50 per cent of provincial population-a
less rigorous hurdle than the unanimity required
under Art 236 to amend the Treaty of Rome. Unlawful secession-revolutionary
secession-would
be
analagous
to unilateral
secession from the Community
without treaty amendment,
but whereas
unlawful secession from the Community would be likely to prove effective at least in some Member
States, federal authority over the armed forces and, less abruptly, the appointment
of higher provincial
judges (supra n 10) would render Canadian secession less so.
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common market so as to withstand the pressures of modern commerce.
This shortcoming,
unforeseen in 1867 and exacerbated
by the Privy
Council, enables the provinces to bring to bear a formidable array of
competences upon the economic life of the Canadian State. The provinces
have, especially since the Second World War, become important vehicles in
the implementation of economic policy because of their size and, increasingly, their legitimacy. Where goodwill exists, bargains can be struck and
'co-operative federalism' may flourish. It would also be shortsighted to
dismiss the substantial-and
broadening-competences
enjoyed by the
federal Parliament to direct the law of the economy and the degree of
economic integration which does exist. And it must be said that free
movement of both goods and persons is manifestly simplified when a trader
or worker is required to contend with two languages only, and not seven or
nine. But, increasingly, the interests of the provinces are becoming mutually
exclusive104 and result in province-building and intra provincial diversification, which sacrifice the efficiency of regional specialisation
that is a
byproduct of economic integration. Any perception of frustration of policy
objectives leads in turn to political alienation and the possibility of rupture
of the system.

Ill. Evaluation
The law of the economy in Canada is in a constitutional straitjacket. The
provisions and rigidity of the Constitution Act render it too inflexible an
instrument to provide the wherewithal for an effective common market.
Yet, so long as the provinces perceive themselves in a laager against the
federal monolith, they are unlikely to consent to the necessary change
which would rob them of such means as they have to pursue legitimate selfinterest (provincial view) or policies of obstruction and chauvinism (federal
view).
Quebec discontent has no real counterpart in the Community. Whilst
there are clear economic corollaries, theirs is largely a linguistic and cultural
nationalism in which they see themselves standing alone against the arrayed
might of ten anglophone and unsympathetic governments-a
perce£tion
which the events leading up to patriation can have done little to dent. 1 5 No
104 Very generally, for example, the western economies depend upon natural resource extraction,
whilst those of Ontario and Quebec, although they ate major resource producers, depend upon the
manufacturing
sector. Thus it is in Ontario's interest that Canadian energy costs be maintained well
below the world price, whilst it is in Alberta's
that they be as high as possible; the west seeks
diversification
of markets within the Pacific rim, whilst the sometimes ageing and labour-intensive
industries of the east require increasing protection in order to remain viable.
t05 The patriation
address to Westminster
was originally opposed by eight of the then provincial
governments,
but last-minute negotiations produced a compromise package which won the backing of
all of them save Quebec, and the address went ahead to London without Quebec consent, lack of which
did not invalidate the ensuing statute (Referellce re A-G Qrdbec alld A-G Callada (1983) 140 DLR (3d)
385 (SCC)). Prime Minister Levesque accused his nine provincial counterparts
of betrayal and vowed
'never to tolerate this knife wound in the fabric of our collective existence'.
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one linguistic or cultural heritage in the Community enjoys the ascendancy
enjoyed by that of the English in Canada. But the purely economically
orientated nationalism of the West is not without parallel. The western
provinces and particularly Alberta chafe at paying the piper, perhaps less on
behalf of the 'have-not' provinces in the Maritimes than on behalf of the
'haves' and traditional commercial overlords-Ontario
and Quebec. Once
a province (or Member State) perceives that, on balance, the net benefits of
union fail to compensate for net costs, the wisdom of continued union
comes into question. It is not pounds and pence in Canada; Mrs Thatcher's
half a loaf might well suffice. But there must be some degree of balance.
Promoters of European Union should bear in mind that it might be the
sheer centralisation of political power in Canada which leads to provincial
backlash. With no formalised input from the provinces, there is no
government
by consensus, which, however painstaking,
has greater
legitimacy and therefore more durability. The Canadian and Community
systems are at different points on a centralised-decentralised
spectrum, a
middle band of which meets federal criteria, and they are moving in
opposite directions. Canada lies within the federal band, but momentum is
moving the system towards the decentralised end through assertion of
provincial autonomy and manifestation of diversity. The question there is
whether the system can accommodate such change without rupture. The
Community lies outside the federal band, but incremental integration and
periodic surges, especially in the area of normative integration brought
about by the work of the Court of Justice, keep the system lurching towards
centralisation. But it may well be that it is only through non-obligatory
mechanisms that Community integration can proceed. Of course, Community decision-making can and should be improved; access and recourse
to the veto should diminish. But the remedy lies in good-faith application of
the mechanisms which already exist. If Canada is riven with economic,
cultural and geographic cleavages, which cannot be overcome by constitutional prescription,
then a fortiori, the Community
is not ready for
federation, and attempts to impose it may well produce precisely the result
it seeks to avoid.
Of course, the Community could plan to avoid the pitfalls which plague
the Canadian common market. In large measure, it has already done so.
The Community system is an economically orientated system. With a
stringently applied prohibition of measures having equivalent effect to
quantitative restrictions, a free market in goods is largely attained. There
are abuses; in Canada there are no customs checks at provincial frontiers,
so the administrative delay which sometimes seems endemic in the Community does not exist. But the lawful provincial marketing competences by
which the customs union can be disrupted would ultimately fall if
translated into the Community context; in Canada, they are valid and,
short of constitutional amendment, they have no remedy. The strength of
the Community system lies in the stringent enforceability of a rather simple
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catalogue of economic rights, rather than in the capacity to Impose a
centralised economic plan.
Likewise, the right of establishment and the freedom to provide services
have proved to be a slow and sometimes painstaking process in the
Community. But, at least, there is in Directives a means of achieving them.
Directives have no equivalent in Canada; 106 mutual recognition of qualifications can be achieved only through bilateral or mutilateral provincial
agreement.107
.'
This illustrates the flexibility of the Community machinery. Directives
permit Member States to accommodate
Community obligations in their
own fashion; national procedures
and jealously guarded private law
domains are amended only to the extent necessary. Directives, unlike
Regulations, are not an assault upon national techniques and they are
altogether more supple than the blunderbuss approach of directly applicable and obligatory central legislation. As the Community enters more and
more delicate fields of competence, the suitability of the Directive as an
instrument is likely to become increasingly apparent. And this touches the
heart of the analysis. The Canadian experience shows that the provinces
must be granted reasonable freedom of manoeuvre. If deprived of it in some
areas, they will become restive and seek to assert it in others, producing
political tensions which constitutional
proscription will exacerbate, not
cure. Even in the sphere of the customs union in the Community, we see
national derogation through the rule of reason 108 or areas of domaine
reserve, 109 which are permitted simply because they are necessarily incidental to effective national government. Binding the Community to a more
embracing and compulsory regimen will therefore not necessarily improve
matters.
However imperfect, in the Community we do have the beginnings of
workable economic integration. Constitution-building
must be more than
an enjoyable academic exercise. If the system is not ready for it, its
application may prove perilous. Gimli the dwarf favoured binding oath,
believing 'sworn word may strengthen quaking heart'; in reply to which the
wiser Elrond cautioned: 'or break it. Look not too far ahead'. 110
106 There actually is a provision in the Constitution
Act (s 94) whereby the federal Parliament may
harmonise private law matters in the three founding common law provinces-Ontario,
Nova Scotia and
New Brunswick. However, such a measure requires parliamentary
incorporation
by those provinces, it
can apply only to them and not to the other seven, and there has never been an instance of its use. s 94 is
therefore considered a dead letter.
107 The provinces have in fact agreed amongst
themselves to an Interprovincial
Standards Programme, by which certain skilled tradesmen who reach a nationally agreed standard are thereby entitled
to establish themselves
anywhere in the country; see A. E. Safarian, Cmwdian
Federalism and
Economic Integration (Privy Council Office 1974) 81ff. But there is in this no federal input and the
scheme has not achieved the breadth of activity of the various Community directives in the field.
108 Case 120/78 Cassis de Diion, supra n 46 and accompanying
text.
109 Cases 155/80 Oebel [1981] ECR 1993 and 75/81 Blesgen v Belgian State [1982] ECR 1211.
110 J. R. R. Tolkien, The Lord of the Rings (Unwin 1983) 298.

