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I. STATEMENT OF JURISDICTION
This Court has jurisdiction over this appeal under 28 U.S.C. § 1291.

Because this action arises under the Securities Exchange Act of 1934 (the "1934
jurisdiction under 15 U.S.C. §

Act"), 15 U.S.C. §§ 78j(b), 78t(a), the trial court had

78aa and 28 U.S.C. § 1331.

II. ISSUES PRESENTED

1. Whether the district court ruled correctly that plaintiffs-appellants

("plaintiffs") failed to plead with particularity a material misrepresentation or
omission, as required

by the Private Securities Litigation Reform Act of 1995 (the,

"PSLRA"), 15 U.S.C. § 78u-5(c).
2. Whether the district court ruled correctly that plaintiffs failed to "state
with particularity facts giving rise to a strong inference that the de

fendant

( s) acted

with the required state of mind," as required by the PSLRA, 15 U.S.C. § 78u4(b)(2).

III. STATEMENT OF THE CASE
A. Case Background.

Plaintiffs have appealed the district court's dismissal of the putative
securities class action claims set forth in plaintiffs' Consolidated First Amended
Complaint. Plaintiffs claim that defendants and appellees Matrixx Initiatives, Inc.

("Matrixx") and three of its current officers knowingly made false or misleading

i

statements or knowingly failed' to disclose material information in order to

artificially inflate Matrixx's stock price during the proposed class period of
October 22, 2003 through February 6, 2004 (the "Class Period"). The individual
defendants are: Carl Johnson, Matrixx's CEO; William Hemelt, Matrixx's CFO;

and Timothy Clarot, Matrixx' s Vice President and Director of Research and
"Individual Defendants"). (Plaintiffs-Appellants'

Development (collectively, the

Opening Brief

("PI. Br.") at 3.)

B. Procedural History

1. Plaintiffs File Their Consolidated First Amended

Complaint.
On April 24, 2004, the first of two related complaints was filed in the

United States District Court for the District of Arizona; the second was filed
shortly thereafter. (Court Docket ("CD") 1.)

Following the trial court's consolidation of the two related cases and

appointment of lead plaintiffs and class counsel (CD59), plaintiffs filed a
Consolidated First Amended Complaint (the "Complaint") on March 8, 2005.
(CD68.) The Complaint alleged two cau~es of action: (l) for violations of Section

10(b) of the Exchange Act and Rule 10b-5 thereunder against Matrixx and the
the Exchange Act

Individual Defendants; and (2) for violations of Section 20(a) of

against defendants Johnson and Hemelt as control persons. (Excerpts of Record
("ER") 68 ~~ 71-85.) Plaintiffs alleged that defendants' Class Period statements

2

failed to disclose: (l) that over a four-year period, Matrixx had allegedly received
a limited number of complaints of loss of sense of smell - also known as

anosmia - by users of its Zicam cold remedy product (id. ~~ 25-26, 28); and

(2) that just prior to and during the Class Period, Matrixx was sued by nine
individual plaintiffs in four product liability lawsuits that alleged Zicam caused
anosmia (id. ~~ 5, 49).

2. Defendants Move to Dismiss the Complaint for Failure to
State a Claim and Concurreatly Move to Strike From the
Complaint Certain Post-Class Period Allegations.
On April

4, 2005, defendants moved to dismiss the Complaint on the

grounds that: (1) the Complaint failed to allege with the requisite particularity any

actionable misstatement or omission of material fact; (2) the Complaint did not
give rise to a strong inference of scienter on the part of defendants; and

(3) plaintiffs' allegations of false financial reporting in violation of Generally
Accepted Accounting Principles' ("GAAP") lacked the requisite specificity.
(CD73.)
Defendants concurrently moved to strike from the Complaint all

allegations regarding post-Class Period user complaints and lawsuits, on the
ground that such matters were not relevant to Matrixx's Class Period disclosures or
omissions, nor to defendants' state of

mind during the Class Period. (CD72.)

3

3. The District Court Grants Defendants' Motion to Dismiss

With Leave to Amend.
On December 15, 2005, the district court granted defendants' motion
to dismiss. (CD88.)

In ruling on defendants' motion, the district court first addressed
whether plaintiffs had pled a misstatement or omission of material fact, and held
that plaintiffs had not. The district court found that the limited user complaints and

lawsuits allegedly known by Matrixx during the Class Period were not "material,"

noting that case law has established that "test results and user complaints are not

always material, requiring disclosures." (ER88:11.) The district court concluded'
that plaintiffs here alleged "minimal evidence of Zicam complaints during the class

period" with "no data as to the reliability and accuracy of the (alleged) user
complaints." (Id.) And, "( e )ven' if there were data as to the reliability," the court

held, "12 user complaints (as alleged by plaintiffs) is not statistically significant."
(Id.)

The district court also addressed plaintiffs' allegations regarding a
poster presentation prepared by a Dr. Bruce Jafek of the University of Colorado.

Plaintiffs alleged that in September 2003, Matrixx learned of Dr. Jafek's poster
presentation, which claimed that 10 patients reported loss of sense of smell

following Zicam use. Plaintiffs further alleged that after the close of the Class
Period, Dr. Jafek and his co-researchers published their research in a peer-reviewed

4

journaL The district court found that plaintiffs had failed to "allege that during the

class period, Defendants were presented with any evidence that the (poster
presentation) was reliable, the methodology used, or that it was subject to peer

review." (Id.) (emphasis added). Without such particularized allegations, the
district court found that Dr. Jafek's alleged poster presentation was not materiaL.

(Id.)

The district court next addressed whether the Complaint alleged with

particularity facts giving rise to a strong inference that defendants acted with the

required mental state - actual knowledge for "forward-looking statements" and,
deliberate recklessness for all other representations and omissions. (Id. at 12.) The

court found that plaintiffs failed to allege any state of mind or motive with regard
to the alleged omissions. (Id. at 12- 1 3.)

The district court also addressed whether scienter could be inferred

from a letter sent by Matrixx after it learned of Dr. Jafek's poster presentation.

Plaintiffs argued .that scienter was evidenced by this letter, in that it informed

Dr. Jafek that he did not have permission to use the Zicam name in his poster
presentation. The district court found this argument "not well taken." (Id. at 13.)
court, "that Defendants were

"It is just as reasonable to infer," reasoned the district

, The district

appropriately protecting Zicam's good name and marketability." (Id.)

court pointed out that in the same letter, defendants told Dr. Jafek that they would

5

be interested in learning more about his poster presentation and even asked
Dr. Jafek to provide them "immediately". with any clinical data supporting his
conclusions. (Id.)

Lastly, ,the district court held that per se violations of GAAP and

generally accepted standards for financial reporting are alone insufficient to state a

claim for securities fraud, although they could support such a claim if combined
with other circumstances establishing fraudulent intent. (Id. at 13.) Here, no

scienter was shown because "other than the conclusory allegation there was a duty

to disclose the one product liability lawsuit filed at the time of the third quarter 10- . _

Q," plaintiffs failed to allege a loss was reasonably foreseeable or any other
overstatement giving rise to an inference of deliberate recklessness. (Id. at 13-14.)

The district court granted plaintiffs leave to amend. (Id. at 14.)

However, with respect to possible amendment, the district court noted that
"(a)bsent allegations Defendants knew there was a definitive and statistically

significant link between Zicam and anosmia during the Class Period that was
sufficiently serious and frequent to affect future earnings any amendment would be

futile." (Id.; emphasis in originaL) The district court added that plaintiffs should

"take note" that the post-Class Period events alleged "are wholly insufficient to
cure the deficiencies" in the Complaint.

¡,

(Id.)
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By the same order, the district court also granted in part, and denied in
part, defendants' motion to strike. Specifically, the court denied defendants'

motion to strike alleged post-Class Period "complaints and lawsuits," ruling that
they may be "relevant to Defendants' knowledge of user complaints (during the

Class Period)." (Id. at 6.) However, the district court granted defendants' motion

to strike allegations regarding "Dr. Jafek's ultimate conclusions, published postClass Period, because what Dr. Jafek's study may ultimately show is not relevant

to what Defendants knew at the time statements were made and is highly
prejudiciaL" (Id. at 6.)
4. Plaintiffs Choose Not to Amend and Instead Appeal the

District Court's Ruling.
Having no additional facts to support their purported claims, plaintiffs

declined the leave to amend granted by the district court. On March 8, 2006, the
district court entered a final judgment of dismissaL (CD89.) This appeal followed.
(CD91.)

On this appeal, plaintiffs have abandoned their claim that defendants
violated GAAP. (PI. Br. at 7.)

IV. SUMMARY OF ALLEGATIONS AND JUDICIALLY NOTICEABLE
FACTS

Matrixx is a Phoenix-based company engaged in the development,
manufacture and marketing of over-the-counter pharmaceuticals under the brand

7

name Zicam. (ER68 ~ 2.) Matrixx debuted its line of cold remedies in 1999, with
the introduction of its patented Zicam nasal gel, which is clinically proven to

significantly reduce the severity and duration of the common cold. (Id. ~ 25.i
Matrixx produces, markets and sells Zicam remedies for cold, allergy, sinus and
cough relief in a variety of forms, including nasal gel, chewable tablets, oral spray
mist and swabs. (Id. ~ 2.) Carl Johnson, William Hemelt and Timothy Clarot are

Matrixx's CEO, CFO, and Vice President and Director of Research and
Development, respectively. (ER68 iTiT 17-19.) During the Class Period, Johnson
held 70,315 shares, Hemelt 41,000 shares and Clarot 16,900 shares of Matrixx

Record ("SER") 74:183-210.) None

stock and options. (Supplemental Excerpts of

of the Individual Defendants, nor any other Matrixx director or officer, is
alleged to have sold - nor did sell - any of his Matrixx holdings during the Class
Period.
A. A Limited Number of

User Complaints are Allegedly

Communicated to Matrixx Between 1999 and the Close of the
Class Period, February 6, 2004.

Plaintiffs allege that over a four-year period, from the time Zicam
debuted in 1999, until the close of the Class Period on February 6, 2004, Matrixx

on three separate occasions learned of complaints by Zicam users regarding

1 As with homeopathic remedies in general, prior to Zicam's introduction on the
market, its active ingredient, zinc gIuconate, was approved for inclusion in the
Homeopathic Pharmacopeia. See 21 U.S.C. §§ 201tg)(l), 501(b). (SER74:158162.)
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claimed loss of sense of smelL Although plaintiffs assert that a "barrage of

complaints" (PI. Br. at 26) regarding the "horrors of anosmia" (id.) were received

by Matrixx, the Complaint makes clear that the purported user complaints
allegedly communicated to Matrixx through the end of the Class Period were

limited and sporadic.

First, plaintiffs allege that "at least one" complairit of anosmia by a
Zicam user was allegedly relayed to Matrixx in December 1999, when a Dr. Alan
Hirsch called the Matrixx customer service hotline. (ER68 ~ 25.)

Second, plaintiffs allege that, some three years later, in September.
2002, a Dr. Linschoten spoke over the telephone with defendant Clarot. During

this conversation, plaintiffs allege that Clarot mentioned that an unspecified
number of

user complaints had been received by Matrixx, and that Dr. Linschoten

informed Clarot of one user complaint of

which she was aware. (Id. ~ 26.)

Finally, plaintiffs allege that, yet another year later, in September
2003, 10 or 11 user complaints were allegedly referenced in Dr. Jafek's poster
presentation to the American Rhinologic Society. (Id. ~ 28.)2

2 It is unclear from the Complaint whether Dr. Jafek's poster presentation

referenced 10 total patients (ER68 ~ 28: 14-15) or 10 other Zicam users in addition
to the one patient for which Dr. Jafék provided a detailed description (id. ~ 28:25-

27). ' .
9

B. Matrixx Asks Dr. Jafek to Provide It With Any Existing Adverse

Reports and Supporting Clinical Data, While Requesting that

Dr. Jafek Not Use Its Name in His 2003 Poster Presentation.

Plaintiffs also allege that in September 2003, Matrixx informed
Dr, Jafek that he did not have Matrixx's permission to use the Zicam name in his
September 2003 poster presentation. (ER68 ~~ 4, 39(e), 64.)

The Complaint mischaracterizes Matrixx's letter to Dr. Jafek as
"threatening legal action" (id. ~ 64), and, in their Opening Brief, plaintiffs resort to
even greater mischaracterization, asserting that Matrixx sought to "squelch truthful

information about Zicam." (PI. Br. at 38.) On the contrary, the letter .jtself3
establishes that Matrixx specifically asked Dr. Jafek to provide it with information

about any adverse medical reports and supporting clinical data, while informing
Dr. Jafek that "as a legal matter (he) did not have (Matrixx's) permission to use our

company name or product trademarks." (SER74:6-7.) Plaintiffs do not allege that
Dr. Jafek ever provided Matrixx any adverse medical reports or supporting clinical
data, as requested by Matrixx.

3 The district court properly considered the letter's contents: "while the Court's
primary focus is on allegations contained in the pleadings, the Court may also

consider documents attached to the complaint or incorporated therein by

reference." (ER88, at 6, citing In re Northpoint Comm. GroJ!lJ, Inc., Sees. Litig.,
221 F. SURP. 2d 1090 (N.D. CaL 2002).) See also Branch v. TUnnell, 14 F.3d 449,
453-54 (9tli Cir. 1994).
10

C. Matrixx Issues Its Sole Class Period Public Filing in November
2003.

Matrixx's sole public filing during the Class Period was its third
quarter Form 10-Q, filed November 12, 2003. The 10-Q cited specific risk factors

that could "contribute to or cause actual results to differ materially from our

expectations," among them, "material litigation involving. . . product liabilities or
consumer issues." (SER74:67.) As the Complaint acknowledges, the 10-Q

contained a comprehensive risk disclosure concerning product liability claims.

(ER68 ~ 35; SER74:70.)4 Matrixx's earnings-related press releases during the

Class Period also featured safe harbor warnings - sufficient risk disclosures to .
protect these forward looking statements under the Reform Act. (SER74:9,76.)5

4 The disclosure read, "We may incur significant costs resulting from product

liability claims. We are subject to significant liability should use or consumption
of our products cause injury, illness or death. Although we carry product liability
insurance, there can be no assurance that our insurance will be adequate to protect
us against product liability claims or that insurance coverage will continue to be
avaifable on reasonable terms. A product liabilit)' claim; even one without merit or
for which we have substantial coverage, could result In significant legal defense
costs; thereby i, ncreasing our expenses and lowering our earnings. Such a claim,
whetner or not proven to be valid, could have a material adverse effect on our
product branding and goodwill, resulting in reducing market acceptance of our
products. This in turn could materially adversely affect our results of operations
and financial condition." (ER68 ~ 35.)
5 In addition, Matrixx provided a safe harbor warning at the outset of its
October 23, 2003 analyst teleconference. (SER74:13.) Judicial notice of

statements made in Matrixx's analyst teleconference is proper because the

teleconference is referenced in the Comflaint. See Wenger v. Lumisys, Inc., 2 F.

Supp. 2d 1231, 1240-41 (N.D. CaL. 1998. '
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D. Four Zicam-Related Product Liability Lawsuits are Filed Against
Matrixx Through the End of the Class Period.
Plaintiffs allege that four Zicam-related product liability lawsuits were

filed against Matrixx through the end of the Class Period, and that Matrixx failed
to disclose in its "SEC filings" that these "lawsuits had already been filed." (ER68

~ 5.) However, on November 12, 2003, when Matrixx filed its third quarter 2003
10-Q - Matrixx's only public filing during the Class Period - only a single lawsuit

was pending, specifically, the Christensen lawsuit, filed by two individual

plaintiffs on October 14, 2003. (Id. ~ 49.) The other alleged Class Period suits
were not filed until December 8, 2003 (by a single plaintiff), December 18, 2003
(also by a single plaintiff) and January 23, 2004 (by five individual plaintiffs).

(Id.) Plaintiffs do not allege any details regarding the suit, such as the damages

claimed by the Christensen plaintiffs, Matrixx's likely exposure, or anticipated
costs of defense. Nor do plaintiffs allege how significant the suit was in relation to

Matrixx's revenues. All four lawsuits were disclosed in Matrixx's next SEC filing,
its 2003 Form 10-K, filed on March 19,2004. (Id. ~ 48.)

While the Complaint alleges that Matrixx's third quarter 2003 10-Q
violated GAAP by "failing to disclose, if not reserve for" a contingent liability for

safety concerns involving Zicam (id. ~~ 50, 55), plaintiffs have abandoned this
claim on appeaL. (PI. Br. at 7.)
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E. The Zicam Suits Begin to Receive Media Attention in Early 2004.

Plaintiffs allege that the Zicam-related lawsuits began to receive
media attention beginning on January 30, 2004, when Dow Jones Newswires
reported that three lawsuits had been filed against Matrixx. (ER68 ~~ 6, 40.) In
response to the Dow Jones report, Matrixx issued a press release on February 2,
2004, just four days before the end of the Class Period, which stated:

In no clinical trial of intranasal zinc gluconate gel products has there
been a single report of lost or diminished olfactory function. Rather,
the safety and efficacy of zinc gluconate for the treatment of

symptoms related to the common cold have been established in two

double-blind, placebo-controlled, randomized clinical trials. In fact,
in neither study were there any reports of anosmia related to the use of
this compound.
(Id. ~~ 38,41.)

Plaintiffs allege that these statements were misleading because
Matrixx "later admit(ted that) no clinical study ha( d) examined the relationship
between zinc gluconate gel and anosmia, and other research had, in fact, shown

such a link." (Id. ~ 41.) To support the idea that Matrixx made the "admission"
that no clinical study had examined the relationship between zinc gluconate gel
and anosmia, plaintiffs quote a March 4, 2004 TheDenverChannel.com article

characterizing (or rather, mischaracterizing) Matrixx's statements in this fashionnot any statement by Matrixx itself. What Matrixx actually announced in its post-

Class Period February 27, 2004 Form 8-K, as made clear from the announcement
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itself,6 was that Matrixx had "convened a two-day meeting of a panel of physicians

and scientists to review current information on smell disorders. . . (and that) (i)n
the opinion of the panel, there is insufficient evidence at this time to determine if
zinc gluconate, when used as recommended, affects a person's ability to smelL."

(SER74:91.) Matrixx's announcement further stated that the panel recommended
additional "animal and human studies to further characterize these post-marketing
complaints." (Id.) Nowhere did Matrixx make the "admission" plaintiffs claim.

As to plaintiffs' allegation that "other research had, in fact, shown
such a link" between zinc gluconate and anosmia (id. ~ 41), the only "research" ,

alleged by plaintiffs is Dr. Jafek's September 2003 poster presentation, and
plaintiffs' Complaint is devoid of any allegations that during the ,Class Period

defendants were presented with any evidence regarding the reliability of that
presentation.
F. Dr. Jafek Goes on Good Morning America, Prompting New

Product Liability Suits to Be Filed.
On February 6, 2004 - the close of the Class Period - a Good
Morning America broadcast featuring Dr. Jafek reported that a total of four suits

had been filed and that others were being prepared. (ER68 ~~ 8, 42.) In the wake

of Dr. Jafek's appearance on Good Morning America, a number of new product

6 The distrIctcourt also properly considered Matrixx's February 27, 2004 Form 8K. (See ER88, at 6.)
14

liability suits were filed against Matrixx after the close of the Class Period. (Id.

~ 49.) Although plaintiffs' post-Class Period allegations should have no bearing on
defendants' statements and

knowledge during the Class Period, to the extent
lawsuits filed against

considered by the Court it should be noted that the additional

Matrixx post-Class Period seem to have had little impact on Zicam sales. Millions
of consumers apparently continue to believe that Zicam is a safe and effective

product. The securities markets apparently believe this too: Matrixx stock is
trading, and has been trading, higher than it was right before the close of the Class
Period.7

v. SUMMARY OF ARGUMENT
The district court's ruling was correct for two independent reasons:

(1) the Complaint lacks sufficient allegations that defendants failed to disclose

material information known to defendants during the Class Period; and (2) the
Complaint's allegations fail to give rise to a strong inference that defendants acted
with the requisite state of mind. 8

7 See Request for Judicial Notice, Ex. A. The Court may take judicial notice of
Matrixx's historical stock Rrice, pursuant to Fed. R. Evid. 201. See In re Copper
Mountain Sec. Litig., 311 F. Supp. 2d 857, 864 (N.D. CaL 2004) ("Information
about the stock price of publicly traded comganies is the proper su~ect of judicial
notice."); Ganino v. Citizens Utils. CO'f 228 F.3d 154,166 n.-g (2d Cir. 2000). See
the proceeding").
8 Although,.: in this Circuit, the determination of whether the pleading requirements

also Fed. R. Evid. 201(f) (notice "may oe taken at any stage of

of the Rerorm Act have been met can be collapsed into a single inquiry (see
Ronconi v. Larkin, 253 F.3d 423, 429 (9th Cir. 2001 )), the district court analyzed
each. requirement separately and defendants therefore address each separately
herem.
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As to the first reason, plaintiffs' Complaint fails to allege with any
particularity the affirmative statements or omissions upon which plaintiffs' claims

are based. Plaintiffs first argue that Matrixx made false or misleading statements

or omissions regarding the safety and efficacy of Zicam. However, most of the
affirmative statements alleged by plaintiffs in this regard are either non-actionable
representations of historical fact, non-actionable statements of corporate optimism,

or forward-looking statements protected by the PSLRA's safe harbor. And
plaintiffs further fail to plead any specific facts showing why the information
allegedly omitted from defendants' Class Period statements was material, thereby . _
requiring disclosure. The district court properly held that the Complaint failed to

allege sufficiently particularized facts that the limited number of user complaints
and product liability lawsuits allegedly known to Matrixx during the Class Period

were materiaL Plaintiffs alleged "minimal evidence" of Zicam complaints during
the Class Period, and alleged no specific facts whatsoever regarding the "reliability

and accuracy" of any of the alleged user complaints. Further, the small number of
user complaints specifically identified by plaintiffs over a four-year period simply

is not material, whether counted as 12 or 23, and regardless of what type of
"statistical analysis" might be applied.

Nor does the Complaint allege with particularity that Matrixx failed to

disclose in its November 2003 10-Q that a single product liability suit had been
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filed and that additional suits were "likely." As just mentioned, plaintiffs wholly

fail to plead any facts to show that the one suit pending in November 2003 was

materiaL Nor do plaintiffs plead facts from which it might be inferred that Dr.
Jafek's poster presentation should have alerted defendants to the fact that further

product liability suits would be filed. Indeed, as the district court found, Dr.
Jafek's poster presentation had no indicia of credibility or reliability and there was

no indication it was supported by an research data. Similarly, the Complaint fails
to allege with particularity that Matrixx's February 2, 2004 press release, in which

Matrixx dismissed claims linking Zicam and anosmia, was misleading. Plaintiffs,
argue that, while the press release's statements may have been technically true, it

was misleading to focus on clinical trials and not on the alleged user complaints

received by the Company. Again, however, no facts are pled to indicate that the
alleged limited user complaints received by Matrixx over a four year period were
material, thereby requiring disclosure.

As to the second reason - the lack of scienter allegations - the district

court properly ruled that plaintiffs failed to allege facts showing that defendants
actually believed any of the challenged statements to be false or misleading when
made, or that defendants were deliberately reckless in making any statement or in

failing to disclose information allegedly known to them during the Class Period.
Plaintiffs allege little more than that Matrixx failed to disclose (1) the limited and
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sporadic information known to Matrixx during the Class Period about user
the Class Period. Such

complaints, and (2) the four lawsuits filed before the end of

allegations do not meet plaintiffs' burden of showing a strong inference of scienter.

The Complaint presents no contemporaneous internal Matrixx information or other
information that contradicts any of defendants' public statements. Nor does the

Complaint allege that defendants sold any Matrixx stock during the Class Period or

otherwise acted with any motive to inflate Matrixx's stock price. Further, while
the Complaint alleged that scienter could be inferred from alleged GAAP

violations, plaintiffs have abandoned this claim on appeaL Upon consideration of, _
all reasonable inferences to be drawn from plaintiffs' allegations, including

inferences unfavorable to plaintiffs, plaintiffs do not come close to pleading
scienter with the specificity required by the PSLRA.

For the foregoing reasons, the district court properly dismissed the
Complaint. The district court's ruling should be affirmed on appeaL.

VI., STANDARD OF REVIEW
Although

the district court's ruling granting defendants' motion to

dismiss for failure to state a claim is reviewed de novo (Gompper v. VISX, Inc., 298

F.3d 893, 895 (9th Cir. 2002)), this Court must examine a securities fraud
complaint to determine whether it complies with the Reform Act's stringent
pleading requirements. DSAM Global Value Fund v. Altris Software, Inc., 288
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F.3d 385, 388 (9th Cir. 2002). In this examination, the Court may draw all

reasonable inferences from the Complaint's allegations, including those that are
unfavorable to plaintiffs. Gompper, 298 F.3d at 897. In reviewing the district
the Complaint but

court's ruling, this Court may consider not only the contents of

also matters of public record properly considered by the district court. Emrich v.
Touche Ross & Co., 846 F.2d 1190, 1198 (9th Cir. 1988).

VII. ARGUMENT
Á. The PLSRA Heightened the Pleading Standards for Securities
Fraud Cases.
Reading plaintiffs' Opening Brief, one would hardly realize that the '

PSLRA became law in 1995 or that the PSLRA has any application to this case.
But the PSLRA is the law, and it governs here.

By enacting the PSLRA Congress sought to "deter opportunistic

private plaintiffs from filing abusive securities fraud claims." In re Silicon
Graphics, Inc. Sec. Litig., 183 F.3d 970, 973 (9th Cir. 1999). Congress met this

goal by imposing a heightened pleading standard for alleging securities fraud
violations. The PSLRA requires a plaintiff to plead with particularity the
statements alleged to have been misleading and the reason or reasons why such
statements are misleading. 15 U.S.C. § 78u-4(b)(1). Furthermore, the complaint

must "state with particularity facts giving rise to a strong inference that the
defendant acted with the required state of mind." Id. § 78u-4(b )(2).
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The PSLRA enhances the pleading requirements of Rules 9(b) and
12(b )( 6) of the Federal Rules of Civil Procedure. Incorporating the particularity
requirement of

Rule 9(b), the PSLRA requires that where a complaint's allegations

are based on plaintiff's information and belief, a plaintiff must state with
particularity "all facts on which that belief is formed." Id. § 78u-4(b)(l). In other

words, the complaint must set forth "a list of all relevant circumstances in great
detaiL" Silicon Graphics, 183 F.3d at 984.

The PSLRA also alters the normal application of inferences under
Rule 12(b)(6). While in deciding a Rule 12(b)(6) motion a court should accept a . _

complaint's allegations as true, "the heightened pleading standard under the
,(PSLRA) means that, 'when determining whether the plaintiffs have shown a
strong inference of scienter, the court must consider all reasonable inferences to be

drawn from the allegations, including inferences unfavorable to the plaintiffs.'"
Employers Teamsters Local v~ Clorox Co., 353 F.3d 1125, 1134 (9th Cir. 2004)
(emphasis in original), quoting Gompper, 298 F.3d at 897; see also Ronconi, 253
"an

F.3d at 437 (noting the PSLRA's heightened pleading requirements are

unusual deviation from the usually lenient requirements of federal rules
pleading."). Thus, where it is equally plausible to infer from the allegations that
there was no fraud, a plaintiff

has not met his pleading burden. Gompper, 298 F.3d

at 897.
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Congress sought to encourage corporations to provide investors with

information about management's expectations for the future, and provided
speàkers with a safe harbor for forward-looking statements under the PSLRA. See
H.R. Conf. Rep. 104-369, at42 (1995), reprinted in 1995 U.S.C.C.A.N. 730, 741.

Under the PSLRA's two-pronged safe harbor, forward-looking statements are
protected if either they are accompanied by sufficient risk disclosures or they are
made without actual knowledge that they were false or misleading when made. 15
U.S.C. § 78u-5( c)(l). Each allegedly false forward-looking statement requires

independent consideration; thus,

a plaintiff must show that a defendant made each ,

statement with actual knowledge that the statement was false or misleading. See In
re Vantive Corp. Sec. Litig., 283 F.3d 1079, 1085 (9th Cir. 2002).

For statements that are not forward-looking, this Circuit employs a
scienter requirement that is "more stringent than that of' other circuits. No. 84

Employer- Teamster Joint Council Pension Trust Fund v. America West Holding

Corp., 320 F.3d 920, 932 n.8 (9th Cir. 2003); Lipton v. Pathogenesis Corp., 284

F.3d 1027, 1034-35 (9th Cir. 2002). As to such statements, the PSLRA requires

plaintiff to show that defendants acted with fraudulent intent or "deliberate or
conscious recklessness." Silicon Graphics, 183 F.3d at 979.
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B. The District Court Correctly Ruled that the Complaint Fails to
Allege With Particularity Any Misrepresentation or Omission of
Material Fact.
In their Opening Brief, plaintiffs assert that their Complaint alleges
with particularity false and misleading statements by Matrixx with respect to three
areas: (i) "that Zicam was an efficacious product that would drive the momentum

of Matrixx's rising revenues" (citing ER68 ~~ 32-34, 37); (ii) "that if productliability claims - even non-meritorious ones - were to arise from use of a Matrixx

product, serious financial consequences could follow" (citing id. il35); and
(iii) "that any statements alleging that intranasal Zicam product caused anosmia

were 'completely unfounded and misleading,' as no clinical trial of Zicam had
resulted in a single report of lost or even diminished sense of smell" (citing id.
il38). (PI. Br. at 25.) As demonstrated below, plaintiffs' Complaint simply does

not allege with sufficient particularity that any statement made by Matrixx during

the Class Period with respect to these three areas (or any other) was false or
misleading in any respect.
1. Plaintiffs Failed to Allege With Particularity that Matrixx

Made Any Misrepresentation or Omission of a Material
Fact Concerning Zicam's Efficacy and Prospects.
a. Plaintiffs failed to specifically identify the alleged false

and misleading statements concerning Zicam's
efficacy and prospects.
A review of paragraphs 32-34 and 35 of the Complaint, which

plaintiffs claim identify the "materially false and misleading Class Period
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statements regarding Zicam's efficacy and prospects," makes clear that the alleged
misstatements have not been pled with the requisite particularity. Indeed, plaintiffs

do nothing more than block-quote passages from Matrixx's press releases, analyst

teleconferences and third quarter 2003 10-Q, and from news reports, without
alleging what in particular is, false or misleading. (Id.) This over-inclusiveness

violates the PSLRA's particularity requirements. See In re Harmonic Inc. Sec.
Litig., 163 F. Supp. 2d 1079, 1090-91 (N.D. CaL 2001).

For example, plaintiffs cite extensively from Matrixx's October 22,
2003 press release regarding third quarter 2003 results. (PI. Br. at 26; ER68 ~ 32.) ,

Much of what the Complaint quotes are statements of historical and present fact
that are not alleged to be false or misleading - e.g., how Matrixx's net sales and net

income for the third quarter and for the immediate past nine months compare to
prior periods; that the Company had made "substantial investments in advertising,

marketing and research and development"; that the Company had improved retail

exposure by virtue of three unique oral delivery forms" of Zicam Cold Remedy;
and that the Company's customers rely on the Zicam brand. (Id. ~ 32.) The same
is true for many of plaintiffs' other allegations of allegedly misleading statements.
(See, e.g., id. ~~ 33-34.)

In addition to these undisputed statements of historical and present
fact, many of the alleged actionable statements are "puffing" statements - general
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expressions of optimism that cannot form the basis of a claim because they are

immaterial as a matter of law. See In re Verifone Sec. Litig., 784 F. Supp. 1471,

1481 (9th Cir. 1992), aff'd 11 F.3d 865 (9th Cir. 1993). For example, in their
Opening Brief, plaintiffs argue that Matrixx's statements that "Zicam was an

efficacious product that would drive the momentum of Matrixx's rising revenues"
were misleading. (PI. Br. at 25.) But the specific statements challenged by

plaintiffs are that the Zicam brand was "on track" and "poised for growth" (ER68

~ 32); that Matrixx was "extremely encouraged" with "very strong momentum"
(id. ~ 33); that the Zicam brand "is a unique product" (id.); and that Matrixx was.
"extremely well positioned" (id. ~ 34). Such "(v)ague statements of opinion are

not actionable under the federal securities laws because they are considered
immaterial and discounted by the market. Wenger v. Lumisys, Inc., 2 F. Supp. 2d
1231, 1245 (N.D. CaL. 1998); see also Parnes v. Gateway 2000, Inc., 122 F.3d 539,

547 (8th Cir. 1997).
Neither can the indisputably forward-looking statements challenged
by plaintiffs form the basis of a claim. Plaintiffs allege two forward-looking

revenues and earnings projections: (l) "(O)ur expectation for the full year is that
our revenues will be up in excess of 50% and that earnings per share for the full

year will be up in the 25-30 cent range" (ER68 ~ 34, citing October 23, 2003

analyst teleconference); and (2) "The Company expects total 2003 revenues to
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grow by greater than 80 percent compared to 2002 and fully diluted earnings per

share to be in the range of $.33 to $.38" (id. ir 37, citing January 7, 2004 press
release).

While plaintiffs suggest that defendants could not have believed that

Matrixx revenues would rise (PI. Br. at 26), it is not entirely clear whether
plaintiffs even contend that these projections were false or misleading. Either way,

these statements are insulated because they were accompanied by appropriate risk
factors. Both during the October 23, 2003 analyst teleconference and in the

January 7, 2004 press release, Matrixx identified that certain of its statements were
forward-looking, and referred investors to the risk disclosures in its third quarter

2003 10-Q, which specifically advised investors that product liability claims could
impact Matrixx's earnings. (SER74: 13, 76-77.)

Beyond these forward-looking statements, statements of corporate

optimism, and statements not even alleged to be false or misleading, a close
analysis of plaintiffs' allegations shows that for many of the alleged false or
misleading statements, plaintiffs either identify no reason why the statements were
false or appear not to allege that the statements omitted any information at alI. 9

Further, plaintiffs fail to allege which specific individual made which particular
9 "In an 'omissions' case, as part of the reason why the statement is misleading,
plaintiffs are required to state exactly' what. information should .have been included
in order to make the statement not misleading." In re HarmOniC, 163 F. Supp. 2d
at 1094.
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allegedly misleading statement.lO Though not the basis for the district court's
dismissal of plaintiffs' claims, plaintiffs' failure to identify the specific actionable
statements alleged to be false or misleading, and the reasons why those statements

were false or misleading, and plaintiffs' failure to attribute such statements to

specific individuals, were proper grounds for dismissal of the Complaint and
11
provide an independent basis to affirm.

b.Plaintiffs failed to allege with particularity that

defendants failed to disclose any material fact
concerning Zicam's efficacy and prospects.
As is apparent from the above discussion, plaintiffs do not allege with

particularity that defendants made any specific, actionable misrepresentations
concerning Zicam's efficacy and prospects. Rather, plaintiffs' claims in this regard

are based upon defendants' alleged failure to disclose alleged material information

about Zicam, which plaintiffs essentially claim made just about everything

defendants said about Zicam or the, Company false and misleading. Plaintiffs'
10 A plaintiff may not, as plaintiffs do here, rely simply on the "group publication"
doctrine to hold every defendant responsible for every alleged representation. (PI.

Br. at 28 n.l0.) Ratner; the weight ofpost-PSLRA authority, particularly from the
district courts In this Circuit, have found group pleading inconsistent with the

PSLRA's requirement that any false statement ~and scienter) bepled separately as
to each defendant. See, e.g., In re Lockheed Martin Cop. Sec. Eitig., 272 F. Supp.
2d 928,936 ill.D. CaL 2002); In re Immune Response Sees. Litig., 375 F. Supp. 2d
983, 1030 (S.D. CaL 2005). The Circuit Courts that have addressed the issue nave
ruled that the group pleading presumRtion is inconsistent with the PSLRA.
Southland Sec. Corp. v. INSpire Ins. Solutions Inc., 365 F.3d 353,364-65 (5th Cir.

2006). '

2004); Makor Issues & Rights, Ltd. v. Tellabs, Inc., 437 F.3d 588,603 (7th Cir.

11 This Court may affirm the ~u~1gment of the district court on any ground

supported by the record. See Wolje v. Strankman, 392 F.3d 358, 362 (9th Cir.
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Opening Brief makes this crystal clear: "The 'specific problem' undermining

defendants' statements here could not have been more stark: at the time they
spoke, Zicam was causing an alarming number of its users to lose their sense of
smell." (PI. Br. at 25.) According to plaintiffs, "Zicam was actually harming

consumers who were squirting it into their nasal passages." (Id. at 26). According

to plaintiffs, this allegation "on its own," "explain( s) how defendants' Class Period

Zicam-related statements were false and misleading. (Id. at 25.)

Plaintiffs' conclusory allegations that "defendants were aware but
failed to disclose that Zicam posed a material health risk to consumers" (ER68 ,
~~ 32-34); that "numerous users of Zicam suffered a complete loss of smell (id.
irir 32, 39( d)); that "researchers at the University of Colorado had linked Zicam and

its operative ingredient to anosmia" (id. ~~ 32, 33, 35, 39(c)); and that this
information "when disclosed would adversely affect the Company's business" (id.
~~ 33-34) are precisely the type of generalized allegations that do not suffice under

the PSLRA. See In re Vantive, 283 F.3d at 1086-87 (affirming dismissal of

"generalized allegations under the heightened pleading standards of the
(PSLRA)"); Ronconi, 253 F.3d at 430-32 (same).

The only "particularized" allegations offered by plaintiffs as purported

support for their claim that defendants knew, during the Class Period, that Zicam
2004).
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information"). Contrary to plaintiffs' assertions otherwise (see, e.g., PI. Br. at 42),
a materiality determination may appropriately be made - and often is made - as a

matter of law on a motion to dismiss. ,See, e.g., In re Carter-Wallace, Inc. Sec.

Litig., 150 F.3d 153, 157 (2d Cir. 1998) ("Carter-Wallace F') (affirming grant of

motion to dismiss on basis that non-disclosure not material); see also Oran v.
Stafford, 226 F.3d 275 (3d Cir. 2000) (affirming dismissal in part because alleged

misrepresentations were not material); In re Intrabiotics Pharms. Inc. Sec. Litig.,

No. C04-02675 JSW, 2006 U.S. Dist. LEXIS 56427 (N.D. CaL. Aug. 1, 2006)
(granting motion to dismiss on basis that non-disclosed test results not material).

Here, the district court found that plaintiffs failed to plead any facts to

show that the adverse information allegedly known to defendants during the Class

Period, and omitted from public disclosures, was materiaL (ER78, at 11-12.) The
district court's ruling, which was based on a thorough and well-reasoned analysis
of

plaintiffs' allegations and relevant case law, should be affirmed.
(1) The limited user complaints allegedly known by

Matrixx were not material.
As noted, plaintiffs baldly assert in their Opening Brief that during the

Class Period, "Zicam was causing an alarming number of its users to lose their
sense of smell" (PI. Br. at 25; emphasis in original), and that "Zicam was actually

harming consumers who were squirting it into their nasal passages." (Id. at 26.)

But plaintiffs' Complaint makes no such claim, much less offers any specific,
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particularized allegations to support such a claim. Indeed, the allegations cited by

plaintiffs as purported support for this completely unfounded claim make clear
that, during the Class Period, any link between Zicam use and anosmia was at most

viewed only as "possible." (ER68 ~ 25 ("possible link between Zicam nasal gel
and a loss of sense of smell"); id. ("intranasal application of zinc could be
problematic"); id. ~ 26 (Zicam "could cause users to suffer a loss of smell").

Plaintiffs' own allegations further make clear that during the Class Period, no
clinical study or other research had established a causal relationship between the

use of Zicam (or its active ingredient zinc gluconate12) and anosmia. (Id. ~~ 25- ,
28.) Given that no facts are alleged to support the claim that Zicam "was causing"
anosmia, much less that defendants knew this, this Court is not required to "accept
(that claim) as true," as plaintiffs suggest. (PI. Br. at 25.)

In the absence of any clinical studies or other research establishing a

causal link between Zicam use and anosmia, plaintiffs offer as a substitute
anecdotal reports that over a four-year period since Zicam was introduced to the

market, a limited number of Zicam users had complained about loss of sense of

smelL. But that is all that plaintiffs offer. Significantly, as found by the district

12 Plaintiffs argue that defendants were made aware, by Dr. Linschoten in

September 2001, of a study linkiJ:!g "zinc sulfate and anosmia . . . dating back to'
the 1930s." (PI. Br. at 27.) Zinc sulfate, however, is not one ot Zicam's

ingredients, and plaintiffs do not allege that any link between zinc sulfate and
anosmia has any bearing on whether tnere is any link between zinc gluconate and
anosmia.
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court, there were no allegations as to the reliability and accuracy of the alleged user

complaints. Whether the number of alleged user complaints here is the 12 cited by
the district court or the 23 as recalculated by plaintiffs,13 the fact that over a four-

year period a dozen, or even two dozen, Zicam users complained about losing their

sense of smell, simply is not material without more - specifically, without
particular facts showing that defendants were provided data as to the reliability and

accuracy of the alleged user complaints, or otherwise showing that defendants had

knowledge that the alleged user complaints demonstrated a causal link between
Zicam use and anosmia.
In the securities fraud context, both the Second and Third Circuits
have agreed, holding, as a matter of law, that isolated and unsubstantiated

complaints regarding a company's product, like those alleged by plaintiffs here,

need not be disclosed to the market. For example, in Carter-Wallace I, plaintiffs
alleged that defendant made false and misleading statements touting the company's

epilepsy drug in SEC filings and advertisements, despite the fact that it had
received information indicating that use of its drug had resulted in the death of six

patients within the prior five month period. 150 F.3d at 155. The Second Circuit
13 Plaintiffs suggest that even this number is "conservative." (PI. Br. at 51 n.20.)
But plaintiffs' creative math is sheer speculation based primarily on counting the
number of plaintiffs who filed post-Class Period product lawsuits against Matrixx.
Plaintiffs do not allege that Matrixx had any knowledge during the Class Period of

any of the claims made by any of the post-Class Period plaintiffs. (See ER68

~ 49.)
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found as a matter of law that the company was under no duty to disclose the deaths
prior to the time it did - when the number had reached 10. ¡d. at 157. The court

held that "( d)

rug companies need not disclose isolated reports . . . until those

reports provide statistically significant evidence that the ill effects may be caused

by - rather than randomly associated with - use of the drugs and are sufficiently
serious and frequent to affect future earnings." . Id. (emphasis added). Thus, the
company's statements

could not become materially misleading until the drug "had

caused a statistically significant number of aplastic-anemia deaths and therefore

(the company) had reasòn to believe that the commercial viability of (the drug) , _
was threatened." Id. (emphasis added). Notwithstanding plaintiffs' allegations

that the company had received numerous user complaints, including six death
reports, and that post-class period, the drug had been withdrawn from the market,
the Second Circuit found that the commercial viability of the drug was threatened.
Id.

Similarly, in Oran v. Stafford, 226 F.3d 275 (3d Cir. 2000), plaintiffs

alleged that, prior to the end of the class period, defendants were presented with
considerable evidence that the company's diet drugs, known as "fen-phen," caused

serious heart valve damage, including that: (l) in February 1994 the company
learned that a Belgian cardiologist had documented leaky heart valves in seven
users of

at least 31 cases of

the drugs; (2) in November 1995 the company knew of
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heart valve abnormalities in European diet pill users, eight of which were reported

to the FDA by the company; (3) the company had received "hundreds of adverse

reaction reports" of users displaying symptoms associated with heart and lung
problems; and (4) in March 1997 company representatives met with cardiologists
from the Mayo Clinic who had documented a total of 17 heart valve abnormalities
in users of

the drugs. Id. at 279-80. Four months after this March 1997 meeting,

the company publicly disclosed the Mayo data, affirmatively stating that the data
was "inconclusive," and two months later, the drugs were withdrawn from the

market. Id.. The company never disclosed the hundreds of adverse reports it had , _
received prior to receiving the Mayo data.
Plaintiffs argued that the company's public 'disclosure of the Mayo

data was misleading both on its face and for failure to disclose the numerous other

adverse reports received prior to receipt of the Mayo data. The Third Circuit
disagreed, finding that the withheld data, even when considered in conjunction

with the Mayo report, demonstrated no "medically conclusive link in light of the

millions of prescriptions" written for fen-pen. Id. at 284. "Because the link

between the two drugs and heart-valve disorders was never definitively
established during the relevant period, even after the withheld data is taken into

account, (the company's) failure to disclose this data cannot render its statements
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about the inconclusiveness of the relationship materially misleading." Id.
(emphasis added).
Whether couched in terms of "statistical significance"

or, simply,

"materiality," user complaints or adverse reports must be "material" before a duty

to disclose arises. And the mere existence of user complaints, uncorroborated by

any indicia of credibility or reliability to indicate a potential affect on the
commercial viability of a product, is not enough. Here, the district court correctly

noted as much, remarking that case law recognizes that "test results and user
complaints are not always material, requiring disclosures." (ER88:11.) The
disclosed by

district court distinguished non-material information that need not be

8. company - for example, early medical reports indicating a potential problem but

not necessarily establishing a causal connection - from material information that
must be disclosed - for example, "where a company is presented with statistically
significant adverse medical reports, adverse clinical data, and a 'consensus

emerge(s) that the data' is 'putting the brand at risk.'" (Id., at 10, quoting In re
Bayer AG Sec. Litig., No. 03 Civ. 1546, 2004 U.S. Dist. LEXIS (SDNY Sept. 30,
2004).) Recognizing this distinction, the district court concluded that plaintiffs'

allegations failed to show that the user complaints allegedly made known to
defendants during the Class Period were material: "Plaintiffs present minimal
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evidence of Zicam complaints during the class period (and) there is no data as to
the reliability and accuracy of

the user complaints. (Id. at 11-12.)
the user complaints alleged by

Thus, in examining the vague nature of

plaintiffs anà, more importantly, the lack of any facts pled about those alleged
complaints, the district court properly found that any failure of Matrixx to disclose
the alleged user complaints was not materiaL. Moreover, even had plaintiffs
alleged accurate and reliable evidence linking the 12 alleged user complaints

received by Matrixx over a four-year period to the use of Zicam, the district court

was correct in concluding that this limited number of user complaints was not, _

materiaL (Id., at 11 ("Even if there were data as to the reliability, the Court finds
12 user complaints is not statistically significant.").

The district court was not required, as plaintiffs suggest (PI. Br. at 46),

to employ a statistical analysis in order to reach the conclusion that 12 alleged user

complaints was not materiaL. Attempting to manufacture a flaw in the district
court's reasoning, plaintiffs argue that the district court misapplied the concept of
"statistical significance," which plaintiffs contend requires a rigorous weighing of
the facts by the trier-of-fact. (PI. Br. at 44.) Plaintiffs elevate the district court's

statements about statistical significance beyond their import. What the district
court meant, and held, was that demonstrably small numbers of user complaints of
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the type alleged, with no factual allegations of their significance, fail to establish
materiality. Plaintiffs' failure to allege such facts was fatal to their claims.

Plaintiffs further contend that, if the reasoning of In re CarterWallace Sec. Litig., 220 F.3d 36 (2d Cir. 2000) ("Carter-Wallace II'') is sound, the

facts here are distinguishable because the number of complaints alleged in the
Complaint "vastly exceeds" the number held to be statistically significant in

Carter-Wallace II. (PI. Br. at 41.) Again, without putting too much emphasis on
whether a precise number of complaints is or is not material - given that it is the
nature of those complaints, and the facts pled with respect thereto, rather than the ,
specific number, that guides the analysis - it is worth noting that in Carter-Wallace

II, plaintiffs did not contend that Carter- Wallace had any duty to disclose the over
60 adverse reports it had received regarding its drug. Rather, plaintiffs claimed

that the duty arose only after the company had received, within a four month span,

six reports of death associated with use of its drug. ¡d. Rather than focus on a
specific number of complaints, the court looked at the time at which a scientific

consensus was reached - measured by the FDA's (in conjunction with the
company's) conclusion that there was a link between Felbatol and aplastic anemia

following the receipt of 10 death reports - to determine when a duty to disclose
arose. Id. at 42.

In contrast, here plaintiffs allege no facts that the user complaints of
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which defendants were allegedly aware were substantiated so as to demonstrate a

"link" or "consensus" that Zicam caused anosmia. Nor do plaintiffs plead any
facts demonstrating that the alleged user complaints rose anywhere near the gravity

of

the complaints alleged in either Carter-Wallace I and II or in Oran. Indeed, in

those cases the drug at issue was withdrawn from the market after a number of
deaths were reported. Here, in contrast, plaintiffs do not allege - even in

connection with their post-Class Period allegations - that the FDA has intervened
in the matter or that Zicam has been withdrawn from the market. It has not.

Plaintiffs' allegations resemble those recently dismissed by the district, _
court in In re IntraBiotics Pharmaceuticals, Inc. Sec. Litig., 2006 U.S. Dist LEXIS

56427 (N.D. CaL 2006). There, plaintiffs alleged securities fraud based, inter alia,

on the fact that defendants issued positive press releases and filed an SEC
statement without disclosing that they had received adverse reports in the testing of

their drugs. Id. at * 5-6. The court found that, "even if statistically significant
evidence is not required" - which the court did not have to decide - plaintiffs still

must allege facts showing that the adverse reports were "materiaL" In dismissing
the complaint, the court found this standard had not been met because, although

there had been various adverse test reports, "plaintiffs have not alleged sufficient
facts indicating that IntraBiotics had information demonstrating (the drug) caused

adverse effects that were sufficiently serious and frequent to affect future
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earnings." Id. at *15; see also In re Bayer, No. 03 Civ. 1546, 2004 U.S. Dist.

LEXIS at *29-30 (omitted adverse information found material where "consensus"

had emerged that potential dangers were putting brand at risk, based primarily on

the fact that company executives convened to discuss mounting safety issues, but

noting, despite the receipt of numerous adverse reports, "no such duty arose prior
to that time."). Plaintiffs' limited allegations of user complaints here were

similarly insufficient.

(2) The four Class Period lawsuits allegedly filed
against Matrixx were not materiaL.

Plaintiffs for the most part do not seem to argue on appeal that the '

Class Period product liability lawsuits themselves required disclosure. Rather,
plaintiffs seem to treat the Class Period' lawsuits simply as additional user

complaints received by Matrixx during the Class Period. (See PI. Br. at 48-49.)
But just as plaintiffs gloss over the actual number of user complaints known to
Matrixx during the Class Period, they similarly blur the number of lawsuits

allegedly filed against Matrixx during the Class Period.

Plaintiffs allege in their Complaint that Matrixx failed to disclose in

its "SEC filings" that product liability "lawsuits had already been filed." (ER68
~ 5.) Yet, Matrixx's only Class Period "SEC filing" was its Form 10-Q filed

November 12,2003 (id. ~ 35), and on that date only one lawsuit had been filed; the
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Christensen suit. (Id. ir 49.) The remaining Class Period lawsuits were not filed
until December 8,2003, December 18,2003 and January 23, 2004. ¡d.

And, just as with the alleged user complaints, the securities laws do
not require companies to disclose every lawsuit in which they are named. Rather,

companies need only disclose "material pending legal proceedings, other than
ordinary routine litigation incidental to the business" (17 C.F.R. § 229.103); "(n)o
information need be given with respect to any proceeding that involves primarily a

claim for damages if the amount involved. . . does not exceed 10 percent of the"
issuer's current assets. Id.

Plaintiffs here failed to allege any facts about the four Class Period
suits to suggest that they were material, thus requiring disclosure. From the face of

the Complaint, it is evident that the first three suits involved two, one and one
plaintiffs, respectively" while the last suit, filed just days before the end of the

Class Period, involved five. (ER68 ~ 49.) Plaintiffs do not allege any facts
regarding the damages at issue, defendants' exposure, or anticipated costs of

defense. Nor do plaintiffs allege how defendants' exposure in these suits
compared to Matrixx's revenues. The Tenth Circuit, in City of Philadelphia v.
Fleming, Cos., 264 F.3d 1245 (10th Cir. 2001), affimied the dismissal of a claim

on very similar grounds. There, plaintiffs alleged that the company failed to
disclose - until the day of the jury's verdict - a lawsuit by one of its customers
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which resulted in a $200 million damages award. Fleming, 264 F .3d at 1251.
Among other deficiencies, the court found that plaintiffs had alleged no financial

information from which it could be determined that the litigation was material to

the company, such that defendants had a duty to disclose the suit in the class
period. ¡d. at 1264.

In sum, plaintiffs' Complaint simply did not allege with the
particularity required by the PSLRA facts showing that defendants made any
materially false or misleading statements concerning Zicam's efficacy or

prospects. Plaintiffs' claim that defendants knew, during the Class Period, that
Zicam caused anosmia simply is not supported by the limited user complaints and
lawsuits allegedly known by defendants during the Class Period.
2. Plaintiffs Failed to Allege With Particularity that Matrixx

Made Any Misrepresentation or Omission of a Material
Fact Concerning Product Liability Lawsuits Filed Against
the Company.

In addition to the alleged false and misleading statements concerning
Zicam's efficacy and prospects, plaintiffs also argue that they have sufficiently

pled "false statements" made in connection with Matrixx's November 12, 2003
Form 10-Q, in which Matrixx warned that product liability suits '''could have a

material adverse effect' on its brands and goodwilL" (PI. Br. at 28; emphasis in
origina1.) This risk disclosure was "misleading," plaintiffs' claim, because, at the
time, Matrixx was aware that (1) one product liability suit had already been filed;
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and (2) Dr. Jafek's poster presentation "meant that it was highly likely more
lawsuits were coming." (Id. at 29.) Under the PSLRA, however, it is not enough

to merely conclusorily allege that a statement was misleading. Rather, the
Complaint must "state with particularity" the "facts or evidence that show why the

statement was false at the time it was made." Ronconi, 253 F.3d at 431. Here,
plaintiffs fail to state with particularity any such "facts or evidence."

First, although plaintiffs assert that the November 12, 2003 Form 10-

Q was filed "at a time when the problem (of product liability suits) already

existed" (PI. Br. at 29), plaintiffs' Complaint fails to plead any facts even,
suggesting that the sole product liability suit pending against Matrixx in November

2003 - the Christensen suit brought by two individual plaintiffs on October 14,
2003 - was materiaL. No facts are pled to suggest that the Christensen suit had any

merit. Nor are facts pled to indicate what sort of damages plaintiffs were seeking
in the Christensen suit. Nor are facts pled that the Christensen suit could result in

significant legal costs. In short, no facts are alleged that the Christensen lawsuit
could have a material adverse effect on Zicam' s market acceptance, or otherwise

materially and adversely affect Matrixx's results of operations and financial
condition. Put another way, there are no facts alleged that the Christensen suit was
a "problem."

41

Second, plaintiffs' suggestion that Dr. Jafek's presentation indicated

additional lawsuits were "highly likely," is not only speculative, it is facially
absurd. Plaintiffs allege only that in September 2003, Matrixx learned of

Dr. Jafek's poster presentation, which claimed that 10 or 11 patients reported loss

of sense of smell following Zicam use. No facts are alleged with respect to the

substance of this poster presentation, nor with respect to the credibility or
reliability of the presentation. Indeed, in considering Dr. Jafek's presentation, the
district court found that plaintiffs had failed to' "allege that during the class period,

Defendants were presented with any evidence that the (poster presentation) was .
reliable, the methodology used, or that it was subject to peer review." (ER88: 12.)

lawsuits

To infer from such vague allegations that defendants believed additional

were "highly likely," requires this Court to make an inferential leap that is not
permitted under the PSLRA.

What plaintiffs seem to suggest is that because additional product
liability suits were ultimately filed, the Court should infer that the statements made

months earlier in Matrixx's 10-Q were therefore misleading. Similar "fraud by
hindsight" allegations were rejected by this Court in Ronconi. 253 F.3d at 430. In

that case, after a company merger proved to be a bad investment, plaintiffs brought

securities fraud claims, alleging that defendants had made optimistic statements
regarding the merger despite knowing the merger would actually hurt earnings and
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provide no revenue and cost benefits to the company. Id. This Court found
plaintiffs' allegations insufficient because, although there was a "possibility" the

merger could hurt the company, this result was not "known" at the time the
statements were made: "That a pessimistic argument could have been made
against the merger, and that had (defendants) known (then) what they learned

(later) they would not have spoken so optimistically, does not raise a strong
inference that . . . their forward looking statements to investors were false or
misleading when made." Id.

The same holds true here. Plaintiffs do not allege facts demonstrating ,
that Matrixx's risk disclosure was inconsistent with any underlying facts known at
the time the statement was made. Even if a "pessimistic argument could have been
made" by Matrixx, as in Ronconi, regarding the possibility of future litigation, that
does not necessarily lead to the conclusion that defendants believed litigation "was

likely" at the time the risk disclosure was made. Plaintiffs' allegations simply fail
to 'meet the PSLRA's specific pleading requirements. See also In re Vantive, 238

F .3d at 1087 ("In the absence of greater particularity, we have no way of
distinguishing the plaintiffs' allegations from the countless 'fishing expeditions'

which the (PSLRA) was designed to deter.").
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3. Plaintiffs Failed to Allege With Particularity that Matrixx

Made Any Misrepresentation or Omission of a Material
Fact Concerning a Link Between Zicam Use and Anosmia.

Finally, plaintiffs argue that "Matrixx's dogged insistence in its
January 2, 2004, press release that any allegations of Zicam-induced anosmia were
'completely unfounded' . . . was patently misleading." (PI. Br. at 28.) First, it

should be noted that Matrixx' s press release was issued just four days before the
end of the Class Period on February 2, 2004, not January 2, 2004 (ER68 ~ 38), in

response to the January 30, 2004 Dow Jones Newswires report that at least three
lawsuits had been filed against Matrixx alleging that Zicam may be causing some
, users to lose their sense of smelL.

(Id. ~ 40.)

Second, it is telling that plaintiffs do not allege that any of the specific

statements made by Matrixx in its February 2, 2004 press release were false or
misleading: plaintiffs do not allege that there had been any reports of lost or

diminished olfactory function in any clinical trial of intranasal zinc gluconate gel
products; they do not allege that there were any reports of anosmia in either of the

two double-blind, placebo-controlled, randomized clinical trials testing zinc
gluconate for the treatment of symptoms related to the common cold; they do not

allege that in either of these studies, the overall incidence of adverse events was
not extremely low, with no statistically significant difference between the adverse

event rates for the treated and placebo subsets; and they do not allege that a
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multitude of environmental and biological influences are not known to affect the
sense of smell, chief among them the common cold, such that the population most
likely to use cold remedy products is already at increased risk of developing

anosmia. Rathei, plaintiffs simply argue that since Matrixx "knew" that Zicam
was "patently misleading."

caused anosmia, the February 2, 2004 press release

(PI. Br. at 28.)
Not surprisingly, therefore, plaintiffs grudgingly acknowledge that "it

may have been true that neither clinical trial had yielded an anosmia reaction." (Id.

at 30.) Yet, plaintiffs argue that "(g)iven Matrixx's absolute knowledge of the
numerous alleged Zicam-anosmia reports outside of the context of clinical trials, it
was false and misleading to split hairs and focus investors' attention on 'clinical
trial' results." (Id.) It is absurd, of course, to equate clinical trial results with the

limited, isolated and unsubstantiated user complaints alleged by plaintiffs. As
discussed above, the alleged user complaints were not material, and they did not
render Matrixx's February 2, 2004 press release any more misleading than any of
Matrixx's earlier Class Period statements.

C. The District Court Correctly Ruled that the Complaint Fails to
Allege Facts Giving Rise to a Strong Inference of Scienter.

Even had plaintiffs alleged facts showing that the allegedly omitted

information was material, the district court correctly ruled that plaintiffs, in

addition, failed to plead facts giving rise to a strong inference of scienter.
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plead "with particularity" all

(ER88:12-13.) The PSLRA mandates that a plaintiff

facts giving rise to a "strong inference" of the requisite mental state. 15 U.S.C. §
78u-4(b )(2). As to forward-looking statements, that mental state is actual

knowledge of

falsity. Id. § 78u-5(c)(1)(B). As to non-forward-looking statements,

plaintiffs must "plead, in great detail, facts that constitute strong circumstantial

evidence of deliberately reckless or conscious misconduct." Silicon Graphics, 183

, F.3d at 974;14 And, contrary to plaintiffs' assertions (see, e.g., PI. Br. at 31),
"when determining whether the plaintiffs have shown a strong inference of

scienter, the court must consider all reasonable inferences to be drawn from the,
allegations, including inferences unfavorable to the plaintiffs." Employers

Teamsters Local v. Clorox Co., 353 F.3d at 1134 (emphasis added).
Relying on faulty law and logic, plaintiffs argue that the district court

inappropriately focused on Matrixx's September 12, 2003 letter to Dr. Jafek and
defendants' lack of motivation to commit fraud, "discounted the numerous other
pieces of scienter evidence," and "completely discount( ed) any inference in

plaintiffs' favor with respect to the Jafek letter. (PI. Br. at 37.) On the contrary,
and as demonstrated below, the district court's decision reflects a careful
application of

plaintiffs' allegations.

this Circuit's pleading rules to the totality of

14 The Silicon Graphics standard is "the most demanding in the country." Berger
v. Ludwick, No. C-97-0728-CAL, 2000 U.S. Dist. LEXIS 12756, at *9 (N.D. CaL
'Aug. 17, 2000).
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1. That Defendants Allegedly Had Knowledge of a Limited

Number of User Complaints and Lawsuits Does Not Give

Rise to a Strong Inference of Scienter.
The crux of

plaintiffs' scienter theory is that, while making statements

about Zicam' s safety or in failing to make disclosures, defendants "knew" Zicam
was unsafe. (PI. Br. at 31-32.) But to show defendants' purported "knowledge"

plaintiffs point to nothing more than the limited number of alleged user complaints

and the four Class Period lawsuits. (Id.) Plaintiffs suggest that the mere existence
of negative information, without more, can give rise to a strong inference of
fraudulent intent or deliberate recklessness. (Id.) Were plaintiffs' proposition
accepted - that allegations of false statements alone suffice - their proposed

pleading standard would eviscerate the PSLRA's separate and distinct
requirement that plaintiffs allege with particularity all facts giving rise to a strong
thus correctly

inference of scienter. 15 U.S.C. § 78u-4(b )(2). The district court

rejected plaintiffs' argument.

Far from offering "classic evidence of scienter" (PI. Br. at 32),
plaintiffs' failure to link the alleged omissions to any state of mind of defendants is

fatal to their claim. (ER88:13.) The cases cited by plaintiffs do not hold
otherwise. Rather, they make clear that more than the alleged misstatement itself
must be pled. For example, in Aldridge v. A.T. Cross Corp., 284 F.3d 72 (lst Cir.

2002), the court expressly acknowledged that, "(o)f course, more than mere proof
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that the defendants made a particular false or misleading statement is required to
show scienter." Id. at 83. There, after drawing all inferences in plaintiffs' favor as

required in the First Circuit, the court found that, in addition to the alleged false
statements, plaintiffs had

demonstrated through confidential witnesses and other

sources, questionable accounting practices and unique motivations for the
individual defendants to inflate the Company's stock price, including "other
sources of financial motive." Id. at 84. See also Florida State Bd. of Admin. v.

Green Tree Fin. Corp., 270 F.3d 645 (8th Cir. 2001) (in addition to alleged
misstatements regarding a $390 million discrepancy, plaintiffs pled an "unusual,
heightened motive given the magnitude of executive compensation").

Unlike the cases they cite, here plaintiffs allege nothing more than the

alleged omissions themselves. Certainly, the "motive" so often present in
securities fraud cases - insider trading - has not been pled. And plaintiffs allege

no information, whether internal to Matrixx or otherwise, suggesting that
defendants purposefully concealed any information - i.e., facts which would show

that during the Class Period defendants actually believed Zicam to be unsafe. See
Silicon Graphics, 183 F.3d at 985. The limited number of user complaints

allegedly known to Matrixx was hardly the "avalanche" plaintiffs contend, and
even then no facts are pled to lend credibility or substantiation to any of the alleged
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complaints. Plaintiffs' allegations simply fail to demonstrate that defendants,
during the Class Period, questioned the safety of Zicam.

As further purported evidence supporting a strong inference of
scienter, plaintiffs also point to the fact that four product liability suits were

brought against Matrixx by nine individual plaintiffs just prior to and during the
Class Period. (PI. Br. at 32.) As with the alleged user complaints, however,

plaintiffs plead no facts linking the filing of these lawsuits to defendants' state of
mind.

In Fleming, discussed above, plaintiffs alleged that defendants .
fraudulently failed to disclose a lawsuit by one of its customers which ultimately
resulted in a $200 million damages award. Fleming, 264 F.3d at 1251. The Tenth

Circuit affirmed the district court's ruling that the complaint failed to give rise to a

strong inference of scienter, in part, because mere awareness of the lawsuit alone

was not sufficient - plaintiffs had to show that defendants "knew that not
disclosing (the lawsuit) posed substantial likelihood of misleading a reasonable
investor." ¡d. at 1264. Likewise, plaintiffs here have pled absolutely nothing in

regard to defendants' state of mind regarding the four suits, and no financial

information from which it could be determined that defendants were deliberately

reckless in not disclosing the suits during the Class Period, as opposed to in
Matrixx's next required periodic filing, filed the next month.
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Plaintiffs' scienter theory resembles that which was rejected in Carter

Wallace II, discussed above. There, plaintiffs had argued that defendants' failure
to disclose, sooner than it did, 10 reports linking use of its drug to death in patients
(after over sixty other adverse reports had been received by the company),

securities laws. The

amounted to "conscious misbehavior" in violation of the

Second Circuit noted that, as here, plaintiffs' scienter theory seemed to be "based

solely on the allegation that Carter Wallace touted (its drug's) safety while it was

receiving adverse medical reports." 220 F.3d at 40. In holding that this was not
sufficient to state a claim, the court explained that the existence of isolated user ,

complaints could not in and of itself show scienter - "it was not reckless for
Carter- Wallace to believe that these reports were random" ,- and "(t)he eventual

linking of aplastic aneinia to Felbatol cannot relate back to the time of the
statements (made by defendants) and reflect on Carter-Wallace' s reasonable belief
that the reports were random." Id. at 41. Such allegations, in addition to plaintiffs'

allegations that the drug was ultimately withdrawn from the market, "represent an
impermissible attempt to plead 'fraud by hindsight.'" Id. at 42.
Here, too, plaintiffs' attempt to allege scienter by pointing to a limited

number of alleged user complaints received by Matrixx over a number of years, is

insufficient. As in Carter Wallace II, "nothing alleged indicates that management

was promoting a fraud;" the Complaint simply "cannot support an inference that

50

(defendants) turned a blind eye to the reports of adverse side effects." Id. at 42.
,And, while plaintiffs cannot point to anything as serious as Carter-Wallace's post-

class period withdrawal of its drug from the market, plaintiffs' attempt to allege
scienter through allegations of post-Class Period lawsuits and the post-Class Period

publication of Dr. Jafek's research is similarly impermissible pleading of fraud by
hindsight.

Also instructive is this Circuit's opinion in Gompper, 298 F.3d 893.
There, plaintiffs asserted that the defendant failed to disclose a claim, later upheld,

that was levied against the validity of its core patent. This Court upheld the .
dismissal, finding that although the complaint demonstrated that defendants were

aware of the claim, it "fail( ed) to demonstrate the link between awareness of the
claim and knowledge that the patents were therefore invalid"; rather, it showed the
company "fervently believed in the viability of the patent portfolio, and litigated its

defense with ferocity." Id. at 895-96.

As in Gompper, while plaintiffs pled defendants' "awareness" of a

limited number of user complaints and lawsuits, plaintiffs failed to link this
awareness to any belief on the part of defendants that Zicam was therefore unsafe.

In fact, public disclosures by Matrixx show just the opposite - that defendants

"fervently believed in the viability" of Zicam. For example, the Dow Jones

Newswires reported on January 30, 2004, that Matrixx maintained that
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"(Dr. Jafek's) research is based on products containing zinc sulfate, and not zinc

gluconate, the solution contained in Zicam Cold Remedy," and that "zinc
gluconate has properties that are significantly different from those of zinc sulfate."

(SER74:78-79.) Plaintiffs' allegations here show nothing more than that, despite
knowledge of a limited number of alleged user .complaints and lawsuits, defendants
continued to believe in their product.

2. Plaintiffs Failed to Allege that Defendants Had Any

Plausible Motive to Defraud.
Plaintiffs also argue that the district court erred in its "single-minded

focus on just what motivated defendants in the absence of profit-taking." (PI. Br.

at 38.) Far from a "single minded" focus on defendants' motive (or lack thereof),

the district court considered the totality of plaintiffs' allegations, and found that
plaintiffs failed to plead any state of mind with relation to the alleged omissions
(ER88:13); failed to allege defendants "disbelieved their statements as to the safety

of Zicam" (id.); and additionally, failed to plead facts regarding the September
2003 letter to Dr. Jafek giving rise to a strong inference of scienter (id.). On top of

all of this, the district court found persuasive the fact that there was no allegation
that defendants profited or attempted to profit from Matrixx's public statements.

(Id.)
Motive - or lack thereof - is an important consideration in any

scienter analysis. See In re Allergan, No. SACV 89-643AHS (RWRX), 1993 Fed.
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Sec. L. Rep. (CCH) Par. 98,066 (C.D. CaL 1993) (where no motive for the alleged
securities fraud pled, plaintiffs' allegations found "economically implausible").

Here, plaintiffs' Opening Brief does not make a single argument as to why any of

the defendants would have engaged in a scheme to artificially inflate Matrixx's
stock price. Neither Johnson, Hemelt nor Clarot - nor any other Matrixx director

or officer - is alleged to have sold a single share of Matrixx stock during the Class
Period. While insider stock sales are not essential to a finding of scienter, in nearly

every case cited by plaintiffs in which scienter was found to have been pled in the
absence of insider stock sales, there were specific allegations of some other

concrete financial motivation. See, e.g., Aldridge, 284 F.3d at 84 (no alleged
trading but "sufficient other sources of financial motive (for officers) that make the

absence of such evidence less important here."); Florida State Bd. of Admin., 270
F.3d at 661 (unusual heightened motive given the magnitude of executive

compensation); Rothman v. Gregor, 220 F.3d 81, 94 (2d Cir. 2000) (motive to

inflate stock price in connection with acquisition of another company). And,
notably, in no post-PSLRA class action has this Circuit found that a complaint
sufficiently gave rise to a strong inference of scienter without some allegation of
insider stock sales. See, e.g., America West, 320 F.3d at 938-41; In re Daou

Systems, Inc. Sec. Litig., 411 F.3d 1006 (9th Cir. 2005); Nursing Home Pension
Fund, Local

144 v. Oracle Corp., 380 F.3d 1226 (9th Cir. 2004).
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Interestingly, plaintiffs cite America West for the proposition that
scienter may be established absent allegations of insider stock trading. (PI. Br. at
39.) Of course, this was not the issue in America West, which actually involved

significant stock sales by many America West insiders. 320 F.3d at 938-40.
Rather, in America West, this Court noted only that it was not essential to a finding

of scienter that plaintiffs allege that each and every individual officer or director
who made an alleged false statement also be alleged to have engaged in insider
trading. Id.

America West is instructive, however, for a reason plaintiffs fail to
mention - it vividly illustrates the type of particularized allegations required by

this Circuit to give rise to a strong inference of scienter, and makes clear that
plaintiffs here do not come close to meeting this standard. Specifically, in America

West, plaintiffs alleged the following with respect to defendants' sCienter: (1) that

a majority of the individual defendants made stock sales during the Class Period

"dramatically out of line with their prior trading practices at times calculated to

maximize personal benefit from undisclosed inside information;" (2) that
defendants made affirmative representations directly contradicted by information

known regarding specific problems at the company, which was allegedly made
known to defendants through internal reports, meetings with the FAA, FAA letters

to America West regarding ongoing maintenance problems, and a settlement
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agreement entered into with the FAA; and (3) that the severity of America West's

problems was allegedly made known to defendants through various FAA reports
discussing the severity of

their problems, FAA letters describing possible penalties

to the company, and various charts documenting maintenance difficulties. Id. at
942.

In contrast, here plaintiffs point to nothing but the alleged omissions
themselves.

There are no allegations that defendants made affirmative

representations directly contradicted by substantial evidence; plaintiffs do not point

to internal reports or other documentary evidence indicating that defendants .
viewed the alleged user complaints or lawsuits as a serious threat to the company;

and significantly, plaintiffs make no attempt to link defendants' intent to any
attempt to manipulate the stock market, whether for purposes of insider trading or
for some other purpose. Plaintiffs' allegations are precisely the type of generalized

allegations this Court has routinely rejected as insufficient to plead scienter, even
in the presence of alleged insider stock sales. See, e.g., Ronconi, 253 F.3d 423; In

re Vantive Corp., 283 F.3d 1079.
3. Plaintiffs Fail to Allege Any Other Facts that Give Rise to a

Strong Inference of Scienter.
Although plaintiffs primarily rely on the alleged user complaints and

lawsuits to show defendants' scienter, their Opening Brief does point to a few
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other allegations which, they contend, give rise to a strong inference of scienter.
Each of these additional allegations is addressed below.
First, plaintiffs' argue, citing In re Northpoint Comm. Group, Inc. Sec.

Litig., 221 F. Supp. 2d 1090, 1104 (N.D. CaL 2002), that the "prominence" of

Zicam as Matrixx's "core product" adds to the circumstantial evidence of
defendants' scienter. (PI. Br. at 33-34.) In Northpoint, the court held that "(u)pon
the laying of a proper factual foundation. . . it may be inferred that facts critical to

a business's core operations or an important transaction are known to a company's

responsible officers." Application of this doctrine presupposes both that critical.
facts exist and that they have been communicated to a company. For example, in

America West, 320 F.3d at 943-44, the complaint alleged that the President and
CEO had received certified letters from the FAA, alerting him to the potential for
millions of dollars in fines. ¡d. at 943. It was in part on this basis that the court

concluded the company's board of directors would have discussed the FAA's

investigation. ¡d. The theory is also often applied to infer that certain officers, by
virtue of their role in a company, have knowledge of improper accounting

practices. See, e.g., Novak v. Kasaks, 216 F.3d 300, 309 (2d Cir. 2000); In re
Northpoint, 221 F. Supp. 2d at 1104.

Thus, the prominence of. a product or a transaction to a company

allows a court, given the right circumstances, to infer scienter by imputing the state
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of mind of one individual to the state of mind of another. But plaintiffs here do not
allege that there was any credible information made known to anyone at Matrixx

that would provide any reason for defendants to question to safety of Zicam.

Plaintiffs' reliance on In re Northpoint is entirely misplaced.

Second, plaintiffs argue that scienter may be inferred from the
temporal proximity between Class Period representations and post-Class Period
events. (PI. Br. at 34-35.) But plaintiffs' attempt to use post-Class Period events

to somehow show Class Period scienter is impermissible attempt to plead "fraud

by hindsight." See Silicon Graphics, 183 F.3d at 988 (stating "Congress enacted
the (PSLRA) to put an end to the practice of pleading 'fraud by hindsight,'" and

noting that a required element of pleading fraud is that defendants "knew that their
statements were false at the time they were made") (emphasis added); Fleming,

264 F.3d at 1260 ("Plaintiffs should not be allowed to proceed with allegations of
'fraud by hindsight,' . . . because corporate officials should be liable for failing to
reveal only 'those material facts reasonably available to them. "').

Furthermore, as plaintiffs themselves acknowledge, while it may
"bolster a complaint" given the right circumstances, "temporal proximity" alone is
not sufficient to show scienter. (PI. Br. at 34, quoting Yourish v. Cal. Amplifier,

191 F.3d 983, 997 (9th Cir. 1999).) Here, there are no allegations to be
"bolstered." Such was the case in Yourish, cited by plaintiffs, in which this Court
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declined to consider alleged post-Class Period events, noting that that "temporal

proximity of events means nothing without well-pleaded facts to be bolstered."
191 F.3d at 997. Given the weakness of plaintiffs' other allegations, this is not a

sufficient basis from which to infer scienter.

Even had plaintiffs pled additional facts showing scienter, the
temporal proximity of the alleged post-Class Period events still could not bolster

an inference of scienter. Plaintiffs first argue that an inference of scienter arises

from the fact that aii article that ultimately appeared in the post-Class Period

American Journal of Rhinology allegedly contained the same research that
appeared in Dr. Jafek's September 2003 poster presentation. (PI. Br. at 36.)
However, the district court considered this allegation, in addition to plaintiffs'

other post-Class Period allegations, and rightly decided that it was irrelevant to
defendants' Class Period state of mind: "the Court will grant the motion to strike
portions of (the Complaint) as they relate to Dr. Jafek's ultimate conclusions,

published post-Class Period, because what Dr. Jafek's study may ultimately show

is not relevant to what Defendants knew at the time statements were made."
(ER88:6.)15 Indeed, plaintiffs make no attempt to link the information in this post-

Class Period article to what was actually known by defendants during the Class
15 While plaintiffs' contend that the striking of

this allegation by the district court was'
, improper (PI. Br. at 36 n.13), what was published by Dr. JafeK post-Class Period has
no bearing on what information was known to defendants dUl1ng the Class Period.
Thus, the aistrict court did not abuse its discretion in striking this allegation from the
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Period. As noted by the district court, plaintiffs fail to allege "that during the class

period, Defendants were presented with any evidence that (Dr. Jafek's) study was
reliable, the methodology used, or that it was subject to peer review." (Id. at 11.)

Plaintiffs next suggest that the "onslaught" of post-Class Period
lawsuits is relevant to what defendants knew during the Class Period. (PI. Br. at

35.) But plaintiffs' Complaint alleges no facts as to why this is true. Rather,
plaintiffs resort to sheer speculation that Matrixx should have known, during the
Class Period, that additional users would file suit sometime in the future. Yet, it is

certainly reasonable to infer that after Dr. Jafek went on Good Morning America.
lawsuits would be filed. Indeed, it

asserting that Zicam caused anosmia, additional

would have been shocking had product liability suits not been filed in the wake of

Dr. Jafek's appearance on Good Morning America. Such filings, however, say
nothing about what

defendants knew during the Class Period. And, they clearly do

not give rise to a strong inference of scienter.

Furthermore, with one exception, the post-Class Period events alleged
'in the Complaint regard only the actions of third parties - specifically, lawsuits

filed by third parties and a post Class-Period article published by third parties.
Unlike statements made by a defendant shortly after the end of the class period or

events within a defendant's control occurring shortly after the end of the class

Complaint.
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period, plaintiffs' allegations here regarding the post-Class Period actions of others

do not provide any insight into what defendants knew at the time Class Period

disclosures were made. Plaintiffs do not cite any cases holding that post-class
period events outside a defendants' control can be used to bolster an inference of
scienter. See, e.g., Fecht v. Price Co., 70 F.3d 1078 (9th Cir. 1995) (considering

temporal proximity of positive statements regarding company's program and
company's subsequent decision to terminate program, where additional facts of
scienter included significant insider sales and the fact that optimistic statements

permitted the company's successful offering of 73,000 shares of the company's,
'REIT).

The only post-Class Period event at all within defendants' control is
Matrixx's alleged admission that "no clinical study ha( d) examined the relationship
between zinc gluconate gel and anosmia, and other research had, in fact, shown

such a link." (ER68 ~ 41.) But to support the idea that Matrixx made such an

"admission," plaintiffs quote a March 4, 2004 TheDenverChannel.com article
characterizing Matrixx' s statements in this fashion (id. ~ 47) - not any statement

by Matrixx itself.

What Matrixx actually announced was that it had convened a medical

advisory panel to review the scientific evidence; tliat the panel concluded as of
evidence to determine if

February 27, 2004 that there was "insufficient scientific
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zinc gluconate, when used as recommended, affects a person's ability to smell";
and that the panel recommended additional "animal and human studies to further
characterize these post-marketing, complaints." (ER68 ~~ 45-47; SER74:91.)

Nowhere did Matrixx make the admission plaintiffs claim, and plaintiffs do not
allege any facts showing that defendants were intentionally misleading or
deliberately reckless in affirming Zicam's safety.

Finally, plaintiffs suggest that a strong inference of scienter is
demonstrated by Matrixx's request in September 2003 that Dr. Jafek not use the
Zicam name in his poster presentation. (PI. Br. at 38.) Plaintiffs claim that, in this,

letter to Dr. Jafek, the Company "threatened legal action" for use of the Zicam
name. (PI. Br. at 37-38.)

As the letter itself makes clear, however, Matrixx actually asked
Dr. Jafek to provide it with any information he had regarding adverse medical
did not have (Matrixx's)

reports, while informing him that "as a legal matter (he)

permission to use our company name or product trademarks." (SER74:6-7.)

Plaintiffs' characterization of this letter - that it sought to squelch the truth - is
simply not supported by any allegations of fact.

Undeterred by their inability to allege any particularized facts to
support their theory, plaintiffs argue that the district court failed to draw inferences

from the letter in plaintiffs' favor. (PI. Br. at 37.) Of course, under the PSLRA,
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inferences need not necessarily be drawn in plaintiffs' favor. See Gompper, 298

F.3d at 897 (were inferences drawn only in plaintiffs favor "such a result would

allow all plaintiffs who engage in careful, measured pleading to demonstrate a
strong inference of scienter . . . (s )uch an analysis would thwart Congress's basic
purpose in raising the bar in the first place.") Here, the district court properly drew

all "reasonable inferences," and properly concluded that "it was just as reasonable

to infer" that defendants "were appropriately protecting their good name and
marketability" in requesting that Dr. Jafek not use'Zicam'sname. (ER88:13.) The

district court also found significant that Matrixx responded to Dr. Jafek by stating.

that the Company was "very much interested in learning more about adverse
reports included in your presentation and, to the extent you have valid clinical data
supporting your conclusions, we would appreciate receiving that immediately."

(Id.) When all reasonable inferences are drawn from this letter, it is clear that it
cannot support a strong inference of scienter on the part of defendants.

In sum, plaintiffs simply did not allege with particularity facts giving
rise to a strong inference of scienter. Far from it. Plaintiffs' allegations fall

woefully short of establishing that defendants knew that Zicam was unsafe.

VIII. CONCLUSION
Plaintiffs fail to allege any actionable misrepresentation or omission

of material fact by defendants. Nor can a strong inference of scienter be drawn
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from the Complaint, which contains neither allegations of defendants' state of
mind nor any allegations of defendants' motive. The district court properly ruled

that plaintiffs' attempt to state a securities fraud claim failed to satisfy the
heightened pleading requirements of the PSLRA. Despite the fact that plaintiffs
were given the opporturiity to plead additional facts, they conceded that they could

not in electing to stand or fall on the Complaint as pled. Accordingly, the district
court's order of dismissal should be affirmed.
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