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REPLY ARGUMENT
Pacific Life acknowledges that the intent behind SLUSA was to close a
loophole in the PSLRA to ensure that the federal courts maintained exclusive
jurisdiction over securities fraud class actions. But Pacific Life asks this Court to
adopt an interpretation of SLUSA that would go far beyond effectuating the intent
of SLUSA and would vastly broaden the scope of claims that not only could be,
but must be, brought under the PSLRA, lest they be barred by SLUSA.
Plaintiffs do not seek a narrow interpretation of SLUSA. Rather, Plaintiffs
believe that SLUSA should be construed broadly to effectuate its intent to close the
loophole in the PSLRA. But under the interpretation advocated by Pacific Life,
SLUSA would preclude all state law class actions if the Complaint involves a
security and includes any “buzz words” indicating the defendant acted
intentionally. Pacific Life further argues that even a request to toll the statute of
limitations for non-disclosure of a breach of the security’s terms is sufficient to
invoke SLUSA, even when the facts that support tolling in no way relate to the
substance of the claim. Pacific Life asks this Court to federalize large numbers of
what would otherwise be state law class actions. Ultimately, Pacific Life argues
that SLUSA is so broad that it precludes even claims that cannot be brought under
the PSLRA and thus deprives Plaintiffs of the right to pursue their claims as a class
action altogether. This was not Congress’s intent in passing SLUSA.
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The District Court Erred in Dismissing Plaintiffs’ Complaint Because
SLUSA Does Not Preempt Plaintiffs’ Claims
While Plaintiffs and Pacific Life plainly dispute the proper scope of SLUSA,

there is no dispute that SLUSA does not preclude all state law securities class
actions.

Rather, SLUSA only federalizes those securities class actions that

otherwise fall within the scope of claims governed by the PSLRA, i.e., “State
private securities class action lawsuits alleging fraud.” 112 Stat. 3227, SLUSA
§2(5). Indeed, Congress has specified that class actions for breach of securities
contracts are not subject to federal jurisdiction at all. 29 U.S.C. § 1332(d)(9)(C)
(excluding from CAFA “any class action that solely involves a claim… that relates
to the rights, duties… and obligations relating to or created by… any security”).1
The issue for this Court to decide is whether Plaintiffs’ breach of contract
claims are disguised securities fraud claims that should be brought under the
PSLRA. Green v. Ameritrade, Inc., 279 F.3d 590, 598 (8th Cir. 2002). Contrary to
Pacific Life’s arguments, Plaintiffs do not contend they were induced to purchase
the insurance policies at issue here by misrepresentations.

Plaintiffs do not

contend the terms of their policies are misleading, manipulative, or untrue.
1

CAFA’s express carve-out for securities contract breach class actions is
inapplicable here because Plaintiffs’ allegations include breach of insurance
policies that are securities as well as so-called “universal life” (or “UL”) insurance
policies (E.R. 22, at ¶ 8), which are not securities. Because Plaintiffs’ allegations
include non-security insurance policies (as well as “VUL” policies that are
securities), Plaintiffs’ claims do not arise “solely” out of “securities,” and CAFA
jurisdiction exists.
2
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Plaintiffs do not complain about the terms of their policies or how they were
represented—they simply want Pacific Life to honor those terms.

Because

Plaintiffs’ claims do not “rest on” allegations of misrepresentation or omission of
material fact, the District Court erred in finding SLUSA applies. Proctor v. Vishay
Intertech. Inc., – F.3d. –, 2009 WL 3260535, at *7-8, *13 (9th Cir. Oct. 9, 2009).
A.

Pacific Life’s Interpretation of SLUSA Creates “Gap Claims”

As Congress itself recognized , SLUSA applies to those state law class
actions that would “frustrate the objectives of” the PSLRA.

112 Stat. 3227,

SLUSA §2(5). But the interpretation of SLUSA that Pacific Life advocates is so
broad that SLUSA would preclude state law breach of contract class actions that
could not be brought under the PSLRA because, although they include certain
“buzz words,” they can not meet the heightened pleading requirements for a
federal securities fraud claim under the PSLRA.

Thus, under Pacific Life’s

interpretation, claims that do not fall within the scope of the PSLRA but that
otherwise involve a security and a non-disclosure of any type would be barred
from being pursued as a class action and would have to be brought as individual
claims, even if the amount in controversy in an individual claim makes it
impractical to pursue as an individual case. Nowhere in the legislative history or
case law is there any support for depriving individuals with small contract breach
claims of the class procedural vehicle to seek a remedy for their claims.

3
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To avoid creating such “gap claims,” where plaintiffs would be deprived
altogether of seeking relief on a class-wide basis for claims that do not fall under
the PSLRA, courts construe SLUSA to apply only to claims where fraud is “an
integral part of the conduct giving rise to the claim,” Xpedior Creditor Trust v.
Credit Suisse First Boston (USA) Inc., 341 F.Supp.2d 258, 269 (S.D.N.Y. 2004), or
where a misrepresentation is “a factual predicate to a legal claim,” In re Charles
Schwab Corp. Sec. Lit., 2009 WL 262456, at *12 (N.D. Cal. Feb. 4, 2009).
Requiring that fraud be “integral” to the “conduct giving rise to the claim” is not
the same as requiring that a misrepresentation or omission be an element of a
claim, which would facilitate avoiding SLUSA by merely styling fraud claims as
contract breach claims.

Rather, the appropriate test is whether the factual

gravamen of the claim is a misrepresentation or omission.
Confirming that SLUSA should not be read to bar claims that do not exist
under the PSLRA, this Court has held that SLUSA applies only to those claims that
satisfy SLUSA’s requirements, not all the claims in a complaint. In Proctor, this
Court affirmed dismissal of the plaintiffs’ state-law class claim for breach of
fiduciary duty as barred by SLUSA, but reversed dismissal of two other claims,
stating “SLUSA does not require dismissal of non-precluded claims along with
precluded claims.”

2009 WL 3260535, at *12.

The Court, observing that

SLUSA’s intent is to “prevent plaintiffs from ‘circumvent[ing] the [PSLRA’s]

4
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provisions by filing frivolous and speculative lawsuits in State court,” held that the
remaining state-law claims must be remanded to state court, because “once a
precluded SLUSA claim is dismissed, the complaint no longer includes a claim
that rests on an allegation of misrepresentation.” Id. at *13 (emphasis added).
Plaintiffs here should be allowed to enforce their contracts, regardless of
whether Pacific Life disclosed its breach. Pacific Life’s proffered interpretation of
SLUSA would create a vacuum in which viable breach of contract claims could not
be brought as a class action if they involve any lack of disclosure, regardless of
whether such disclosure is material to the plaintiffs’ claims. Such an interpretation
conflicts with the Supreme Court’s recognition that SLUSA does not reach
“historically entrenched state-law remed[ies].” Merrill Lynch, Pierce, Fenner &
Smith, Inc. v. Dabit, 547 U.S. 71, 88 (2006). Pacific Life’s effort to expand
SLUSA to prevent Plaintiffs from enforcing their contracts should be rejected.
B.

Failure to Disclose the Breach Does Not Trigger SLUSA

Plaintiffs’ claims are based on Pacific Life’s failure to honor the policies’
terms, not any misrepresentation or omission in the policies’ terms or elsewhere.
The overwhelming majority of Pacific Life’s argument hinges on its references to
what Pacific Life calls “buzz words” that it relies on to transform Plaintiffs’ breach
of contract claim into a disguised securities fraud claim. Notably, Pacific Life
argues principally about words in Plaintiffs’ original complaint, though it is settled

5
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in this Circuit that the Court views only the latest operative complaint when
evaluating SLUSA application, and the plaintiff may amend to clarify that the
claims do not fall within SLUSA’s ambit. U.S. Mortgage Inc. v. Saxton, 494 F.3d
833, 842-43 (9th Cir. 2007). Regardless, none of the buzz words on which Pacific
Life so heavily relies have any bearing on the gravamen of the Plaintiffs’ claims.
Plaintiffs’ allegations of Pacific Life’s non-disclosure that support equitably tolling
the statute of limitations are not a basis for Plaintiffs’ substantive claim. With or
without those buzz words, and with or without Pacific Life having disclosed its
breach, it nevertheless breached the terms of the policies—therefore none of those
“buzz words” is material to Plaintiffs’ allegations of the breach.
This Court’s recent decision in Proctor is on point, and confirms that the
mere existence of buzz words does not require dismissal of all claims in the
complaint, even claims that expressly incorporate those buzz words. This Court
ordered the District Court to remand to state court even the state-law class action
claim that expressly alleged the following:
Defendants’ conduct constitutes an abuse of trust and fraud through a
sophisticated scheme consisting of wholly unlawful means. [Proctor
Second Amended Complaint at ¶ 14, attached as Appendix A,
emphasis added.]
[Defendant] Siliconix has… unreported, unvalued or undervalued
related party transactions. [Id. at ¶ 20, emphasis added.]

6
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The alleged conduct also constituted fiduciary breaches by defendants
against plaintiffs of which plaintiffs did not have actual knowledge or
notice. [Id. at ¶ 21, emphasis added.]
[Defendant] Vishay failed to comply with its legal obligations to
provide timely and adequate notice to the holders of Siliconix’s
shares… [and the notices that were sent] did not contain adequate
financial or other information to allow the shareholder [to] determine
the fair value of their Siliconix shares. [Id. at ¶ 59, emphasis added.]
That this Court ordered the District Court to remand this third claim to state
court—with these allegations of “fraud” involving a “scheme” that included
“unreported” facts “of which plaintiffs did not have actual knowledge or notice”—
confirms that the mere existence of buzz words in the complaint is not sufficient to
trigger SLUSA. On the contrary, the Court observed that SLUSA applies only if
the claim “rests on” allegations of misrepresentation or omission. Id. at *7, *13.
While acknowledging that SLUSA applies to class actions containing
allegations of “a misrepresentation or omission of a material fact,” this Court held
that “Claim (3), alleging inadequacy of the notice given the minority shareholders
before the merger…, lacking any reference to material omissions and
misrepresentation, does not satisfy the fourth requirement” of SLUSA, namely the
requirement of a misrepresentation or omission of material fact.
(emphasis added).

Id. at *8

Thus, although Claim Three in Proctor alleged “fraud”

involving a “scheme” that included “unreported” facts, those allegations were not a
material basis—factual or legal—for the Proctor plaintiffs’ right to an appraisal

7
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under state law to determine the fair value of the shares. Here, Plaintiffs’ breach of
contract claim in no way rests on whether Pacific Life disclosed its method of
calculating the “cost of insurance” that differed from the terms of the policies.
The other cases relied on by Pacific Life likewise do not support its view
that SLUSA’s scope should be broadened to preempt any class claim containing
buzz words of misrepresentation or omission involving securities.

In U.S.

Mortgage, Inc., the “essential theory of liability” was that plaintiffs would not have
purchased the securities “if plaintiffs had known [the defendant’s] true financial
condition.” 494 F.3d at 839. In contrast, here Plaintiffs do not contend they
purchased the policies in reliance on any misrepresentation or omission. In Segal
v. Fifth Third Bank, N.A., the plaintiff expressly alleged that “[t]he gravamen of
this Complaint is that the defendants did not deal honestly” with the class. 581
F.3d 305, 311 (6th Cir. 2009). Accordingly, the plaintiff in Segal “could have filed
a complaint [that] complied with the requirements of PSLRA. ” Id. at 312. This
confirms Plaintiffs’ view that SLUSA should not be read to create “gap claims”
that would be barred by SLUSA but that could not be brought under the PSLRA.
The other cases that Pacific Life relies on address only whether a “covered
security” was at issue, not whether the claim rested on fraud.

Patenaude v.

Equitable Life Assurance Society, 290 F.3d 1020, 1022 (9th Cir. 2002) (issue was

8
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whether the plaintiff’s variable annuities were “covered securities”); Herndon v.
Equitable Variable Life Ins. Co. 325 F.3d 1252, 1253-54 (11th Cir. 2003) (same).
Also, in Dabit there was no dispute that “the complaint allege[d]
misrepresentations and omissions of material facts.” 547 U.S. at 83-84. Dabit
therefore lends no support to Pacific Life’s argument that the buzz words in
Plaintiffs’ complaint satisfy SLUSA. Finally, Pacific Life relies on Dudek v.
Prudential Securities, Inc., 295 F.3d 875 (8th Cir. 2002). But Dudek confirms
Plaintiffs’ argument that SLUSA applies only where a plaintiff’s class claim is
“based upon alleged untrue statements or omissions of a material fact.” Id. at 879
(emphasis added). The Dudek court affirmed dismissal because the “essence” of
the plaintiff’s complaint was that the defendant “misrepresent[ed] [the] suitability”
of tax-deferred annuities by “misstat[ing] or omitt[ing] material facts in connection
with the purchase or sale” of the annuities. Id. at 880. Here, the essence of
Plaintiffs’ claims is that Pacific Life failed to honor a term in its insurance policies.
The District Court erred in applying SLUSA merely because of the appearance of
buzz words in the Second Amended Complaint.
C.

The “In Connection With” Element of SLUSA Is Not Met

Plaintiffs’ claims also do not arise “in connection with the purchase or sale
of a covered security.” As this Court held in Falkowski v. Imation Corp., “[t]he
fraud in question must relate to the nature of the securities, the risks associated

9
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with their purchase or sale, or some other factor with similar connection to the
securities themselves” to trigger SLUSA. 309 F.3d 1123, 1130-31 (9th Cir. 2002).
Plaintiffs here allege no flaw in the insurance policies themselves, or in Pacific
Life’s conduct in the sale of the policies; instead, Plaintiffs allege Pacific Life
breached the terms of the policies after selling them. Like in Falkowski¸ Plaintiffs’
“breach of contract claims [are] garden variety state law claims [and] are not
preempted by federal securities laws.” Id. at 1131. Dabit is not to the contrary,
because there, “[t]he gist of Dabit’s complaint was that Merrill Lynch…
disseminat[ed] misleading research and thereby manipulat[ed] stock prices.” 547
U.S. 71, 75 (2006). Here, the gist of Plaintiffs’ claims is that Pacific Life did not
live up to its promises in the policies. And S.E.C. v. Zandford involved the
broker’s fraudulent conduct at the time of the sale of securities, 535 U.S. 813, 815
(2002), not a failure to comply with the terms of the securities after their purchase.
Pacific Life’s arguments are thus unavailing because Plaintiffs’ claims did not arise
“in connection with” the purchase or sale of a covered security.
II.

Even if SLUSA Were Applicable, Dismissal With Prejudice is
Inappropriate Because SLUSA Does Not Preempt Any Claim
The Supreme Court has made clear that “SLUSA does not actually preempt

any state cause of action. It simply denies plaintiffs the right to use the class action
device to vindicate certain claims.” Dabit, 547 U.S. at 87. The cases on which
Pacific Life relies to suggest that dismissal under SLUSA should be on the merits
10
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all fail to conform to Dabit’s pronouncement on this issue, which is based on the
plain language of SLUSA. There is thus no basis for the District Court’s judgment
dismissing Plaintiffs’ claims “with prejudice.” In fact, Pacific Life never even
requested that the Court dismiss the case with prejudice. Nor does the District
Court’s Order state whether that dismissal was to be with or without prejudice.
(See E.R. 14-19.) Only the final Judgment states dismissal is “on the merits.”
Pacific Life contends Plaintiffs have not preserved this issue. But Plaintiffs
squarely opposed Pacific Life’s motion to dismiss on every ground raised in
Pacific Life’s motion and supporting memoranda. The terms “with prejudice” or
“on the merits” appear nowhere in Pacific Life’s briefs below. Plaintiffs had no
reason to oppose a position that Pacific Life had not taken. Even if Plaintiffs are
deemed to have had notice that Pacific Life’s motion sought dismissal with
prejudice, this Court has long recognized that the appellate court may consider an
“issue conceded or neglected in the trial court [if it] is purely one of law and either
does not affect or rely upon the factual record… or the pertinent record has been
fully developed.” U.S. v. Patrin, 575 F.2d 708, 712 (9th Cir. 1978). That SLUSA
does not bar Plaintiffs’ individual claims is a pure issue of law, and Pacific Life
fails to show it would be prejudiced if Plaintiffs pursue their individual claims. In
dismissing Plaintiffs’ claims with prejudice, the District Court erred by acting both
contrary to the law and beyond the express scope of Pacific Life’s requested relief.
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CONCLUSION
Each of Plaintiffs’ claims should be independently reviewed to ascertain
whether it implicates SLUSA. For the reasons set forth above, Plaintiffs ask this
Court to reverse the District Court’s Order and Judgment and remand the case to
the District Court for further proceedings.

Respectfully submitted,
/s/ Richard M. Paul III
Patrick J. Stueve
Richard M. Paul III
STUEVE SIEGEL HANSON LLP
460 Nichols Road, Suite 200
Kansas City, Missouri 64112
Tel: 816-714-7100
Fax: 816-714-7101

Stephen R. Miller
John J. Schirger
MILLER SCHIRGER LLC
800 W. 47th St., Ste. 630
Kansas City, MO 64112
Tel: 816-561-6500
Fax: 816-561-6501

Lee A. Sherman
CALLAHAN THOMPSON
SHERMAN & CAUDILL LLP
111 Fashion Lane
Tustin, California 92780
Tel: 714-730-5700
Fax: 714-730-1642
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32(a)(7)(A) because the brief complies with F.R.A.P. 32(a)(1)-(7) and is a reply
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