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Defendant Fabrice Tourre respectfully submits this reply memorandum of law in
further support of his motion for limited reconsideration of the Court’s Memorandum and Order
dated June 10, 2011.
SYNOPSIS
Mr. Tourre has shown that the Court’s bifurcation of the unambiguously foreign
IKB and ABN transactions into domestic “offers” and foreign “sales” cannot stand in light of
Morrison, and that it is unsupported either by the statutory language and history, or by the cases
cited in the Court’s June 10 Order. See Tourre Mem. at 2-7.1
In response, the SEC advances a number of arguments that are addressed below.
What the SEC cannot, do, however, is to cite a single case in the 78-year history of the Securities
Act in which any court has, in any context, bifurcated a completed securities transaction into a
“sale” and “offer” and held them to be separately actionable. Nor has the SEC even referenced a
rule, interpretation or adjudication in which the SEC itself has ever split a completed transaction
into its component “sale” and “offer” parts and treated them separately for any purpose.
As the Court erred in its ruling as to the Section 17(a) claim relating to the IKB
and ABN transactions by overlooking both the controlling decision in Morrison and the language
and legislative history of the Securities Act, Mr. Tourre’s motion for reconsideration should be
granted.2

1

Capitalized terms have the meanings assigned to them in the Memorandum of Law in Support of Mr.
Tourre’s Motion for Limited Reconsideration of the Court’s Memorandum and Order Dated June 10,
2011 (D.E. 96) (“Tourre Mem.”).
2

Notwithstanding the SEC’s footnoted argument, see SEC’s Mem. of Law in Opp. to Def. Tourre’s Mot.
for Reconsideration (“SEC Opp.”), at 5 n.1, Mr. Tourre is not seeking religitation, but rather to litigate
this important issue for the first time so that it can be decided with the benefit of briefing. Although the
Court questioned at argument whether an offer can be “untethered” from a completed sale for Morrison
purposes, see id., the positions advocated by the parties were that the IKB and ABN transactions were
either entirely foreign for Morrison purposes, see, e.g., Mem. of Law in Support of Mr. Tourre’s Mot. to
Dismiss the Am. Compl. dated Dec. 9, 2010 (D.E. 52), at 10, or entirely domestic, see, e.g., SEC’s Mem.
of Law in Opp. to Def. Tourre’s Mot. to Dismiss the Am. Compl. dated Dec. 21, 2010 (D.E. 54), at 11-15.
Certainly, no party provided any authority for the notion that Morrison permits those transactions to be
bifurcated into foreign sales and domestic offers.
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ARGUMENT
1.

Morrison
Mr. Tourre has shown that Morrison holds clearly that the federal securities laws

apply only to protect “parties or prospective parties,” i.e., purchasers and offerees, to domestic
securities transactions. See Tourre Mem. at 3-5. There is no basis for the SEC’s contention that
the Supreme Court’s language applies only to Exchange Act claims. See SEC Opp. at 8-9. To
the contrary, immediately after writing that the Exchange Act protects only “parties or
prospective parties” to domestic securities transactions, the Supreme Court wrote that “[t]he
same focus on domestic transactions is evident in the Securities Act of 1933.” Morrison v. Nat’l
Australia Bank Ltd., 130 S.Ct. 2869, 2885 (2010). As the IKB and ABN transactions are not
“domestic” transactions, see Order at 21-28, 35-37, it necessarily follows that the alleged
“offers” to enter into those transactions fall outside the purview of the federal securities laws.
Further, in response to Mr. Tourre’s showing that the Court’s ruling creates
exactly the kind of regulatory multiplicity that Morrison sought to avoid, see Tourre Mem. at 4,
the SEC mocks “Tourre’s concern about ‘regulatory multiplicity.’” See SEC Opp. at 10. It was,
however, the United States Supreme Court, not Mr. Tourre, that expressed the “paramount
concern” that a single securities transaction not be regulated by multiple jurisdictions, and that
directed the courts to apply the securities laws so as to avoid that result. See Plumbers’ Union
Local No. 12 Pension Fund v. Swiss Reins. Co., 753 F. Supp. 2d 166, 177 (S.D.N.Y. 2010)
(Koeltl, J.) (citing Morrison, 130 S.Ct. at 2886). Under the SEC’s approach and the June 10
Order, however, every U.S. securities firm and professional would be exposed to regulatory
multiplicity every time they enter into an overseas transaction, simply because the slightest
amount of U.S. preparatory conduct could be argued to satisfy the statutory definition of an
“offer.” That result would be wholly inconsistent with Morrison.
Finally, the Court should reject the SEC’s late-stage suggestion that the absence
of a private right of action under Section 17(a) warrants a relaxation of Morrison. See SEC Opp.

2
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at 10. Nothing in Justice Scalia’s majority opinion supports the SEC’s suggestion that Morrison
was focused narrowly on “ubiquitous private class action litigation.” Id. To the contrary,
Morrison focuses broadly on the geographical scope of the antifraud provisions of the federal
securities laws, in which respect there is no difference between the SEC and private plaintiffs,
and on the undesirability of exposing participants in the global securities markets to overlapping
and mutually-inconsistent regulation. See Morrison, 130 S.Ct. at 2876-88.
Moreover, even if there were some basis for the SEC’s proposal to apply some
watered-down version of Morrison when there is no private claim under the relevant statute,
which there is not, the SEC fails to recognize that Section 12 of the Securities Act, employing
language analogous to that in Section 17(a), provides investors a private right of action against a
defendant who “[o]ffers or sells” securities by means of a materially misleading prospectus or
oral communication. See 15 U.S.C. § 77l(a)(2). Under the June 10 Order and the approach
advocated by the SEC, an investor in a foreign securities transaction would apparently have a
claim under Section 12 merely because an offer was made from the United States, as well as a
claim for the same loss under the law of the jurisdiction where the transaction took place. That
result would be utterly inconsistent with Morrison, as well as the Second Circuit’s holding that
“§ 12 does not reach further than § 10(b).” See Europe and Overseas Commodity Traders, S.A. v.
Banque Paribas London, 147 F.3d 118, 128 n.10 (2d Cir. 1998), abrogated on other grounds by
Morrison, 130 S.Ct. at 2879-83.3
2.

Statutory Language
Unwilling to recognize the effect of Morrison on its Securities Act claim, the SEC

instead clings desperately to the open-ended definition of “offer” in Section 2(a)(3) of the Act, in
the vain hope that it somehow overrides Morrison. See SEC Opp. at 6-8.

3

See also In re Royal Bank of Scotland Group PLC Sec. Litig., 765 F. Supp. 2d 327, 339 (S.D.N.Y. 2011)
(dismissing Section 12 claims under Morrison because, even though the prospectus was filed with the
SEC, there was no domestic securities transaction).

3
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First, as the Honorable John G. Koeltl has held in analogous circumstances, the
unhelpful definitions in the securities laws must be interpreted in context, and cannot, in any
event, override Morrison’s crystal clear mandate that the federal securities laws apply only to
domestic transactions. See Plumbers’ Union, 753 F. Supp. 2d at 177-78 (holding that,
notwithstanding its expansive statutory definition, “purchase” could not be interpreted, for
Morrison purposes, so widely that a transaction would be domestic simply because a purchaser
placed a buy order from the United States).
German bank IKB’s Reg. S purchase of ABACUS 2007-AC1 notes from Londonbased GSI (constituting IKB’s twenty-seventh Reg. S purchase of ABACUS notes), and a credit
default swap between the London branch of ABN and GSI, entered into pursuant to a 1996
English-law governed agreement, are not domestic in any sense. See Tourre Mem. at 2-3; Order
at 21-28, 35-37. In the context of Morrison, therefore, the offers to enter into those clearly
foreign transactions simply are not subject to the federal securities laws.
Second, neither the June 10 Order nor the SEC cites any case law or other support
for the view that the statutory definition of “offer” focuses on the offeror. See Order at 38; SEC
Opp. at 6-7. To the contrary, the statute itself focuses neither on the offeror nor the offeree.
Notably, however, when adopting Reg. S to exempt foreign transactions from the registration
provisions of the Securities Act based on a “territorial approach” that is highly analogous to the
“transactional test” that Morrison applies to the antifraud provisions, 4 the SEC placed the focus
unambiguously on the location of the offeree. Indeed, the Morrison court itself cited a provision
of Reg. S which states that the term “offer” does not include offers deemed to occur “outside the
4

In its Release accompanying the adoption of Reg. S, the SEC explained that a “territorial approach” to
the registration provisions was appropriate because “[p]rinciples of comity and the reasonable
expectations of participants in the global markets justify reliance on laws applicable in jurisdictions
outside the United States to define requirements for transactions effected offshore.” Offshore Offers and
Sales, Securities Act Release No. 33-6863, 1990 WL 311658, at *5 (Apr. 24, 1990). Similarly, in
Morrison, the Supreme Court observed that other countries regulate securities transactions within their
territorial jurisdictions, that regulatory approaches often differ from country to country, and that its
“transactional test” was calculated to avoid the “interference with foreign securities regulation that
application of § 10(b) abroad would produce.” See Morrison, 130 S.Ct. at 2885-86.

4

Case 1:10-cv-03229-BSJ-MHD Document 100

Filed 07/18/11 Page 8 of 12

United States.” See Morrison, 130 S.Ct. at 2885 (citing 17 C.F.R. § 230.901). Reg. S provides
that an offer occurs outside the United States where it “is not made to a person in the United
States.” See Tourre Mem. at 4 (quoting 17 C.F.R. §§ 230.903(a), 230.902(h)) (emphasis added).
The SEC has also explicitly confirmed that domestic issuers may initiate “sales communications
to non-U.S. persons from the United States” without losing the protection of Reg. S. See id.
(quoting Offshore Offers and Sales, Securities Act Release No. 33-6863, 1990 WL 311658, at
*n.65 (Apr. 24, 1990)) (emphasis added).5 That it is expedient for the SEC to take a
contradictory position in an effort to perpetuate this lawsuit does not constitute good reason for
its change of position.
3.

Case Law
Mr. Tourre has shown that the cases referenced in the June 10 Order, although

readily adopted by the SEC in its opposition, see SEC Opp. at 6, do not support the Court’s
bifurcation of the completed IKB and ABN transactions into domestic “offers” and foreign
“sales.” See Tourre Mem. at 6-7.
Evidently, the SEC, like Mr. Tourre, has failed to identify any case in which any
court has, for any purpose, bifurcated a completed transaction into separately actionable offer
and sale components. The only additional case the SEC cites, SEC v. Wolfson, 539 F.3d 1249,
1264 (10th Cir. 2008), see SEC Opp. at 6, does not do so, holding only that Section 17(a)
liability may arise even when there is no completed securities transaction. Even assuming,
arguendo, that to be correct, no case holds, or supports the holding that completed securities
transactions can be split into separately actionable “offers” and “sales.”

5

Despite the SEC’s mischaracterization, Mr. Tourre’s argument is not based solely on the fact that the
alleged offerees are foreign entities. Cf. SEC Opp. at 2. Rather, where, as here, an alleged offer has been
consummated by a securities transaction that is undeniably foreign and, therefore, not subject to the
federal securities laws, any “offer” to enter into that transaction cannot be bifurcated from the completed
sale, and is therefore also outside the purview of those laws.

5
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The June 10 Order therefore appears to be the only instance in the 78-year history
of the Securities Act to reach such a conclusion. Mr. Tourre submits that this approach cannot
stand.
4.

Legislative History
Mr. Tourre has further demonstrated that the legislative history of the Securities

Act confirms that Congress never intended that a completed securities transaction could be
bifurcated into separately actionable “offer” and “sale” components. See Tourre Mem. at 5-6.6
The SEC’s argument that the legislative history supports the bifurcation of a completed
transaction into separately-actionable “offer” and “sale” components, see SEC Opp. at 9-10, is
unsustainable.
As the SEC concedes, as originally enacted, the Securities Act did not separately
regulate “offers” and “sales” for any purpose. To the contrary, “sale” was defined to include
“offer.” See id.; Tourre Mem. at 5. There is, therefore, no basis to conclude that the Securities
Act, as enacted in 1933, permitted a single transaction to be split into its “offer” and “sale”
components, so that each component could be regulated separately.
In 1954, the term “sale” was redefined to exclude “offers,” and the word “offer”
was added to Section 17(a), as part of a “highly technical” amendment affecting principally
Section 5 of the statute, which previously had forbidden the making of “offers” during the
waiting period between the filing of a registration statement and its effective date. See Arthur H.
Dean, Twenty-Five Years of Federal Securities Regulation by the Securities and Exchange
Commission, 59 Colum. L. Rev. 697, 714-15 (1959). The amendment permitted and encouraged
the dissemination, during the waiting period, of “offering” materials that would provide
information to potential investors, albeit that no “sale” could take place until the registration
statement became effective. See id.
6

The SEC is in no position to object to the use of legislative history on the basis that the statute is clear,
see SEC Opp. at 9, when its argument hinges on a statutory definition of the kind that the Supreme Court
itself has called “unhelpful.” See Tourre Mem. at 4 n.3.

6
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As then-SEC Chairman Ralph H. Demmler and Commissioner J. Sinclair
Armstrong explained, this amendment did “not work any fundamental change” to the Securities
Act. See Ralph H. Demmler and J. Sinclair Armstrong, The Federal Securities Laws: The
Scope and Effect of the New Amendments, 41 A.B.A. J. 133, 135 (1955).7 Rather, these
amendments permitted “written offers to sell and solicitations of offers to buy during the waiting
period by means of a preliminary prospectus,” a period during which a registration statement was
not yet effective and the conclusion of any sales was thus prohibited. See id. at 134-35.8
Congress added the word “offer” to Section 17(a) purely to ensure its consistency
with the amendments made to other sections of the Securities Act. See H.R. Rep. No. 1542
(1954), reprinted in 2 United States Code Congressional and Administrative News, 1954, at
2999 (1954) (listing as one of the “[t]echnical changes” in the 1954 amendments the addition of
“the word ‘offer’ to sections 12, 17 and 22 of the Securities Act in order to make clear that the
civil and penal liabilities and sanctions imposed by the statute shall remain unchanged.”).
As the legislative history demonstrates, the term “offer” was added to Section
17(a) for the sole purpose of ensuring that, after the 1954 amendments, offers made during the
waiting period (when sales still could not be consummated) would remain subject to the
antifraud provisions of Section 17(a). Nothing in the legislative history supports the idea that
Congress intended to create two separately-actionable claims under Section 17(a) with respect to
a single consummated transaction.
The Court’s Order, however, is directly contrary to Congress’ stated intent and
creates unauthorized law. The June 10 Order subjects participants in securities transactions to
7

As the Demmler and Armstrong article is not readily available on standard legal research databases, Mr.
Tourre has attached it as Annex 1 to this memorandum of law.
8

See also Morris L. Forer, A Comment on the Amendments to the Federal Securities Acts, 103 U. Pa. L.
Rev. 1020, 1028 (1955) (noting that the 1954 amendments sought only to “remov[e] the difficult concept
of the pre-October, 1954 practice: that it was permissive (and even obligatory under [SEC] administration)
for an issuer or underwriter to disseminate information during the waiting period but that it was illegal to
offer or solicit offers.”).

7
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double penalties—once for participating in a “sale” and again for its constituent “offer.” But, as
shown above, Congress did not intend such a result and the SEC has cited no case in which a
defendant actually incurred two penalties for a single transaction, one for an “offer” and,
separately, one for a “sale.” The June 10 Order therefore constitutes the creation of both an
offense and a penalty never authorized by Congress, which is precisely the kind of judicial
lawmaking that has plagued the history of the federal securities laws and that the Supreme Court
disapproved in Morrison. See Morrison, 130 S.Ct. at 2877-81.
5.

Prejudice
Once again, the SEC insists that it does not matter that Mr. Tourre has been

denied any ability to obtain documentary discovery from IKB, because the SEC has turned over
to Mr. Tourre all documents it obtained from IKB. See SEC Opp. at 11. The problem, however,
is that when the SEC sought documents from IKB, it was hardly motivated to seek documents to
disprove its case or to support Mr. Tourre’s defense. Under these circumstances, Mr. Tourre
would be severely prejudiced by being required to defend a Section 17(a) claim as to the alleged
IKB “offer.”
Further, the effect of the June 10 Order is that the parties must now embark on,
and, under the current tentative schedule, complete by November 18, 2011, costly, timeconsuming international discovery of IKB and ABN that would be unnecessary under a correct
application of Morrison and Section 17(a). Moreover, absent reconsideration, Mr. Tourre faces
the further prejudice of litigating this matter under an incorrect standard of law that, unless
corrected, will infect the summary judgment phase, the admissibility of evidence at trial, and the
charge to the jury. Considerations of fairness and efficiency require that the error be corrected
now.

8
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CONCLUSION
For all the foregoing reasons, Mr. Tourre respectfully requests that the Court
reconsider its Memorandum and Order dated June 10, 2011 and grant Mr. Tourre’s Motion to
Dismiss the SEC’s Amended Complaint as to the Section 17(a) allegations pertaining to “offers”
to IKB and ABN.
Dated: July 18, 2011
New York, New York
Respectfully submitted,
/s/ Pamela Rogers Chepiga
Pamela Rogers Chepiga
(pamela.chepiga@allenovery.com)
David C. Esseks
(david.esseks@allenovery.com)
Andrew Rhys Davies
(andrew.rhys.davies@allenovery.com)
Brandon D. O’Neil
(brandon.o’neil@allenovery.com)
ALLEN & OVERY LLP
1221 Avenue of the Americas
New York, New York 10020
(212) 610-6300
Attorneys for Fabrice Tourre
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