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Defendant Fabrice Tourre respectfully submits this memorandum of law in 

support of his motion for (1) the issuance of a letter of request to obtain documents from IKB 

Deutsche Industriebank AG (“IKB”) from Germany through use of the Hague Convention on the 

Taking of Evidence Abroad in Civil or Commercial Matters, opened for signature March 18, 

1970, 23 U.S.T. 2555 (the “Hague Convention”); and (2) an order requiring the SEC to seek the 

assistance of its counterpart in Germany, the German Federal Financial Supervisory Authority 

(Bundesanstalt für Finanzdienstleistungsaufsicht, or “BaFin”) to obtain documents from IKB 

pursuant to the SEC’s international agreements.   

Mr. Tourre has submitted his proposed letter of request, together with the required 

translation into German, as Ex. 1 to his notice of motion.  Mr. Tourre has also submitted a 

proposed order that describes the documents that he requests the SEC be ordered to seek from 

BaFin.  

I. BACKGROUND 

A. The Amended Complaint 

The SEC brings this action under the antifraud provisions of the federal securities 

laws, alleging that, in early 2007, Goldman, Sachs & Co. (“Goldman”) structured and marketed a 

synthetic collateralized debt obligation (“CDO”) known as ABACUS 2007-AC1, whose 

reference portfolio consisted of subprime residential mortgage-backed securities.  See Am. 

Compl. ¶ 1.  According to the SEC, Goldman’s ABACUS 2007-AC1 offering materials were 

false and misleading because they identified ACA Management LLC as “Portfolio Selection 

Agent,” without specifying that another entity, Paulson & Co. Inc., also had involvement in 

selecting the reference portfolio.  See Am. Compl. ¶ 2.  The Amended Complaint alleges that 

IKB, a German bank based in Düsseldorf, Germany, invested in ABAUS 2007-AC1 notes.  See 

Am. Compl. ¶¶ 53-55.  IKB is not a party to this action and is outside the subpoena power of this 

Court.  
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On September 29, 2010, Mr. Tourre moved for judgment on the pleadings on the 

ground that the original Complaint failed to allege that any securities transactions related to 

ABACUS 2007-AC1 occurred in the United States, as required by the Supreme Court’s decision 

in Morrison v. National Australia Bank Ltd., 130 S.Ct. 2869 (2010).  In particular, Mr. Tourre 

demonstrated that IKB’s purchase of ABACUS 2007-AC1 notes was an overseas transaction, 

conducted under SEC Regulation S.  See Memorandum of Law of Fabrice Tourre in Support of 

His Motion for Judgment on the Pleadings dated September 29, 2010 at 7.  On November 1, 

2010, Judge Jones ordered the SEC to amend its complaint no later than November 22, 2010, and 

permitted Mr. Tourre to renew his motion against the Amended Complaint.  See Order dated 

November 1, 2010.  On November 22, 2010, the SEC filed its Amended Complaint, which again 

identifies IKB as a purchaser of ABACUS 2007-AC1 notes.  See Am. Compl. ¶ 61.  Pursuant to 

this Court’s Order dated November 3, 2010, discovery was stayed until November 22, 2010, but 

going forward there is no stay of discovery pending adjudication of Mr. Tourre’s renewed 

motion to dismiss.  Pursuant to this Court’s Amended Order dated October 4, 2010, document 

discovery is to be completed by January 31, 2011.  See Amended Order dated October 4, 2010. 

B. IKB is at the Core of the SEC’s Amended Complaint 

As noted above, IKB is alleged in the Amended Complaint to have purchased 

ABACUS 2007-AC1 notes.  In addition, the SEC awarded IKB $150 million out of the sum that 

Goldman paid as settlement of this lawsuit under the victim “Fair Funds” provision of the 

Sarbanes-Oxley Act.  See Final Judgment as to Defendant Goldman, Sachs & Co. dated July 20, 

2010 at 2-3.  Thus, events surrounding IKB and its decision to purchase ABACUS 2007-AC1 

notes are key to the SEC’s case.  Consistent with that, the SEC stated in its Rule 26(a) 

disclosures that five IKB “Personnel” are among those “likely to have discoverable 

information … that the Commission may use to support its claims[.]”  See Plaintiff’s Initial 

Disclosures Pursuant to Rule 26(a)(1) dated August 9, 2010 ¶ 1 (“SEC Disclosures”), 
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Declaration of Pamela Rogers Chepiga dated November 24, 2010 ¶¶ 2-11 (“Chepiga Decl.”), Ex. 

A.  

The SEC also revealed in a letter on September 17, 2010 to Mr. Tourre’s counsel 

that it had interviewed three additional individuals from IKB who were not listed on the SEC 

Disclosures.  See Letter from David J. Gottesman to Pamela Rogers Chepiga dated September 17, 

2010 (Chepiga Decl., Ex. B).  Yet the SEC apparently took no investigative testimony from any 

IKB witnesses during its investigation, despite having taken sworn testimony from twenty non-

IKB witnesses.  Additionally, there apparently are no transcripts of any interviews or discussions 

that the SEC may have conducted with the eight IKB employees that the SEC has identified.   

At the same time the SEC made its initial disclosures, it produced to Mr. Tourre 

an affidavit dated March 18, 2010 from one of those identified IKB personnel, Jörg Zimmerman. 

The Staff apparently was required to travel to Germany to obtain this affidavit before the 

Commission would authorize the filing of this lawsuit, which it ultimately did in a divided 3-2 

vote in April 2010. 1  Moreover, the SEC apparently attempted to obtain another affidavit, from 

someone else affiliated with IKB, and transmitted a proposed affidavit to IKB at some time 

before February 9, 2010.  See Email from Frank Gärtner to Reid Muoio dated February 9, 2010 

(Chepiga Decl., Ex. D).   

Notwithstanding the centrality of IKB to the SEC’s case against Mr. Tourre, the 

IKB documents that the SEC has produced to Mr. Tourre from its investigative file wholly fail to 

reflect IKB’s key role in the Amended Complaint.  The SEC informed Mr. Tourre by letter on 

September 24, 2010 that it believed its production of documents was “substantially complete.” 

See Letter from David J. Gottesman to Pamela Rogers Chepiga dated September 24, 2010 

(Chepiga Decl., Ex. E).  Yet of the more than 1 million documents the SEC has produced to Mr. 

Tourre, a total of only approximately 830 had been produced to the SEC by IKB.  Approximately 
                                                 
1 See United States Securities and Exchange Commission Office of Inspector General, Report of 
Investigation, Case No. OIG-534, “Allegations of Improper Coordination Between the SEC and Other 
Governmental Entities Concerning the SEC’s Enforcement Action Against Goldman Sachs & Co.” at 35, 
43-46, 48 (Sept. 30, 2010) (redactions in original) (Chepiga Decl., Ex. C). 
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400 of those directly concern ABACUS 2007-AC1, and that number includes many duplicates.  

Addresses, names of individuals, and names of committees or groups within IKB are frequently 

redacted in these documents, see, e.g., Chepiga Decl., Ex. F, and what few emails there are from 

IKB that the SEC in turn produced to Mr. Tourre have the participants’ names redacted.  Thus, 

Mr. Tourre is left without documentary evidence sufficient to defend himself against the serious 

charges involving IKB that the SEC has brought against him, necessitating this motion.  

II. ARGUMENT 

A. The Court Should Issue a Letter of Request to the Relevant Central Authority in 
Germany Seeking Production of Documents from IKB 

The Hague Convention authorizes the issuance of a letter of request from a 

judicial tribunal in the United States to the designated authority in Germany, as Germany and the 

United States both have signed the Hague Convention and are bound by its provisions.  See 

Hague Convention, Ch. I, Art. 1, reprinted at 28 U.S.C. § 1781; Société Nationale Industrielle 

Aerospatiale v. United States District Court for the Southern District of Iowa, 482 U.S. 522, 533 

(1987).   

The Hague Convention and 28 U.S.C. § 1781(b) (2) permit this Court to send a 

letter of request seeking foreign judicial assistance in civil or commercial matters to the 

designated authority in Germany “to obtain evidence, or to perform some other judicial act.”  

Hague Convention, Ch. I, Art. 1.  The German central authority designated to receive Mr. 

Tourre’s letter of request is the Präsidentin des Oberlandesgerichts Düsseldorf, Cecilienallee 3, 

40474 Düsseldorf, Germany.  Letters of request to Germany must be in German or accompanied 

by a German translation.  See Hague Convention, Ch. I, Art. 4; Germany: Declarations 

Reservations, at http://www.hcch.net/index_en.php?act=conventions.statusprint&cid=82 

(accessed Nov. 22, 2010) (“German Reservations”) (Chepiga Decl., Ex. G). 

Mr. Tourre seeks evidence from IKB that is relevant and/or calculated to lead to 

the discovery of admissible evidence and that is and will continue to be critical to his defense.  

This evidence is crucial both during discovery, including in depositions of IKB employees that 
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the SEC has already interviewed and in some cases designated as people likely to have 

discoverable information, and at trial.  Without access to the documents described in the letter of 

request, Mr. Tourre cannot bring a complete defense against the serious charges filed against him 

by the SEC, and cannot meaningfully take the depositions or participate in the depositions of the 

IKB witnesses whom the SEC has identified and on which the SEC intends to rely at trial.   

B. The Court Should Also Order the SEC to Seek the Assistance of BaFin in Obtaining 
Documents from IKB 

While the Hague Convention is a proper channel for seeking evidence located in 

other countries, the Supreme Court has held that it is a “permissive supplement, not a pre-

emptive replacement, for other means of obtaining evidence located abroad.”  Aerospatiale, 482 

U.S. at 536.  The Supreme Court has also held that there is no requirement that the Hague 

Convention be used as a first resort.  Id. at 541-42.  It appears in this case that the Hague 

Convention letter of request is unlikely to yield responsive documents in light of Germany’s 

reservation under Article 23, stating: “The Federal Republic of Germany declares in pursuance 

of Article 23 of the Convention that it will not, in its territory, execute Letters of Request issued 

for the purpose of obtaining pre-trial discovery of documents as known in common law 

countries.”  See German Reservations, B (5) (Chepiga Decl., Ex. G). 

Because of the anticipated limitations of the Hague Convention process, the SEC 

should be required seek documents from IKB by using the power it has pursuant to at least two 

memoranda of understanding with BaFin.  Both a bilateral Memorandum of Understanding 

between the SEC and BaFin (formerly the Federal Supervisory Office for Securities Trading, or  

Bundesaufsichtsamt für den Wertpapierhandel) dated October 17, 1997, and a multilateral 

Memorandum of Understanding dated May 2002, whose parties include the SEC and BaFin, 

provide for the “fullest assistance” between the two regulators, including but not limited to 

obtaining information and documents from persons to be used in the context of investigations, 

litigation, prosecution or civil enforcement.  See Memorandum of Understanding Concerning 

Consultation and Cooperation in the Administration and Enforcement of Securities Laws, 
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October 17, 1997, § 1 (Chepiga Decl., Ex. H); Multilateral Memorandum of Understanding 

Concerning Consultation and Cooperation and the Exchange of Information, International 

Organization of Securities Commissions, May 2002, §§ 7, 10 (Chepiga Decl., Ex. I) (together, 

the “MOUs”). 

Through the MOUs, the SEC has the legal and practical ability to obtain the 

documents Mr. Tourre seeks, putting the documents within the SEC’s control.  Under the Federal 

Rules of Civil Procedure, a party must produce documents within its “possession, custody or 

control.”  Fed. R. Civ. P. 34.  Control is the legal right or the practical ability to obtain 

documents requested on demand, and a party is considered in control of documents “that it has 

the right, authority or ability to obtain upon demand.”  See In re NASDAQ Market-Makers 

Antitrust Litigation, 169 F.R.D 493, 530 (S.D.N.Y. 1996) (internal citations omitted).  In 

addition, production of documents may be required “if a party has access and the practical ability 

to possess documents not available to the party seeking them.”  Shcherbakovskiy v. Da Capo Al 

Fine Ltd., 490 F.3d 130, 138 (2d Cir. 2007).   

In a letter dated September 2, 2010, the SEC disclosed that it had not obtained any 

documents “via any overseas authority pursuant to an MLAT request or similar process.”  See 

Letter from David J. Gottesman to Pamela Rogers Chepiga dated September 2, 2010 (Chepiga 

Decl., Ex. J).  The SEC’s failure so far to exercise its powers under the MOUs to obtain and 

produce to Mr. Tourre a significant number of documents from IKB is fundamentally inequitable.  

Mr. Tourre obviously lacks the authority and power of the SEC and must rely on the Hague 

Convention, yet Germany’s stated policy not to produce documents under the Hague Convention 

as part of common law pre-trial discovery makes it very likely that Mr. Tourre’s letter of request 

will not be executed.  

The documents Mr. Tourre seeks from IKB are highly relevant to the SEC’s case 

against him, likely to lead to additional discoverable evidence and are necessary for his defense, 

as IKB’s purchases of the notes in ABACUS 2007-AC1 are central to the SEC’s charges against 

him.  Without the IKB documents he seeks, Mr. Tourre will be denied a full and fair opportunity 
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to defend himself against the most serious of charges and will have no meaningful ability to 

examine IKB witnesses at deposition or at trial.  Thus, the SEC should be ordered to exercise its 

powers under the MOUs to take steps to request that BaFin obtain the documents sought from 

IKB.   
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CONCLUSION 

Mr. Tourre therefore respectfully requests that the Court sign and have the Clerk 

affix the seal of the Court to the letter of request seeking documents from IKB via the 

Präsidentin des Oberlandesgerichts Düsseldorf, Cecilienallee 3, 40474 Düsseldorf, Germany.  Mr. 

Tourre further requests that the Court notify the undersigned counsel when the letter of request is 

ready for collection, and counsel will arrange for its transmission to Germany.  

Mr. Tourre also requests that the Court order the SEC to seek, through its MOUs 

with BaFin, production of the documents described in Mr. Tourre’s letter of request by entering 

the proposed Order submitted herewith.   
 

Dated: November 24, 2010 
 New York, New York 
 
 Respectfully submitted, 

 
 /s/ Pamela Rogers Chepiga 
 Pamela Rogers Chepiga  

(pamela.chepiga@allenovery.com) 
David C. Esseks 
(david.esseks@allenovery.com) 
Andrew Rhys Davies  
(andrew.rhys.davies@allenovery.com) 
Brandon D. O’Neil 
(brandon.o’neil@allenovery.com) 
 
ALLEN & OVERY LLP 
1221 Avenue of the Americas 
New York, New York  10020 
(212) 610-6300 

  
Attorneys for Fabrice Tourre 
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