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NATURE OF THE PROCEEDINGS
This is an appeal filed by the plaintiff-below/appellant City of
Westland Police & Fire Retirement System (“Westland” or “Plaintiff”)
from a post-trial decision of the Court of Chancery ruling in favor of
defendant-below/appellee

Axcelis

Technologies,

Inc.

(“Axcelis,”

the

“Company” or “Defendant”).
Pursuant to Section 220 of the Delaware General Corporation Law
(“DGCL”), Westland delivered a demand letter dated December 9, 2008 to
inspect
stated

certain
purpose

“Demand”).

categories
of

of

Axcelis’s

investigating

corporate

possible

records

corporate

for

wrongdoing

the
(the

By letter dated December 12, 2008, Axcelis rejected the

Demand, stating that it did not satisfy the requirements of, nor the
case law interpreting, Section 220.
Four months later, on April 2, 2009, Plaintiff filed suit in the
Court of Chancery.

A one-day trial was held on July 8, 2009.

The

trial was based on a Joint Stipulation Of Uncontested Facts, which
attached

certain

joint

exhibits

for

the

Court’s

consideration.

Neither party presented any testimony by deposition or otherwise.
Court

of

Opinion

Chancery

dated

issued

September

its

28,

post-trial

2009.

The

decision
Court

in

found

a

The

Memorandum

that

Westland

failed to sustain its burden to show a credible basis to suspect
corporate wrongdoing.
Accordingly,

the

In fact, no such evidence was in the record.

Court

denied

Westland’s

request

for

compelling an inspection of Axcelis’s books and records.
thereafter filed this appeal.

WLM 520133.3

an

order

Westland

SUMMARY OF THE ARGUMENT
Axcelis denies each of Plaintiff’s arguments; however, because
Plaintiff’s

Summary

of

the

Argument

is

not

presented

in

numbered

paragraphs as required by Supreme Court Rule 14, Defendant cannot
respond

by

admitting

correspondingly

or

numbered

denying

Plaintiff’s

paragraphs.

contentions

Nevertheless,

in

Plaintiff

identifies two supposed errors committed by the Court of Chancery.
First,

Plaintiff

contends

that

the

Court-below

conflated

the

requirement that a stockholder seeking to inspect books and records
under Section 220 must proffer a “credible basis” from which the Court
may infer wrongdoing with the requirement that a stockholder provide
actual evidence of wrongful intent in order to implicate enhanced
scrutiny of director conduct under Unocal, Blasius, and their progeny.
Plaintiff’s

second

charge

of

error

is

that

the

Court

of

Chancery

wrongfully held that the business judgment rule automatically applied
to shield from review the decision of the Axcelis directors to reject
resignations tendered by three directors pursuant to a Pfizer-style
voting policy.

Defendant denies both of these contentions not only

because they are incorrect based on the facts and the law, but also
because they misconstrue the Court of Chancery’s findings in the first
instance.

The basis of Defendant’s denials is set forth in summary

fashion below.
First, the Court of Chancery correctly apprehended the “credible
basis” standard.

Contrary to Plaintiff’s assertion, the Court-below

did nothing to ratchet up a stockholder’s burden under Section 220.
Rather,

the

Court

found,

based

on

- 2 WLM 520133.3

the

factual

record

to

which

Plaintiff stipulated, that Plaintiff failed to proffer evidence (in
the form of documents, testimony, or logic) from which the Court could
infer corporate wrongdoing.

Far from requiring Plaintiff to introduce

“actual evidence of wrongful intent,” the Court found that Plaintiff
failed to even suggest what legally cognizable wrongful intent could
have been motivating the Axcelis directors.

Based on that, the Court

correctly held that it need not even delve into the issue of what
standard of review might apply to the challenged director conduct.
Second, the Court of Chancery did not hold that the business
judgment

rule

“automatically”

applied

to

shield

from

review

the

decision of the Axcelis directors who exercised their discretion under
a voting policy to reject the resignations of three directors who
received less than majority support at Axcelis’s 2008 annual meeting.
Again, the Court’s decision was premised on Plaintiff’s failure to
proffer any evidence that would even suggest that the presumption of
business judgment might be rebutted.

Because of this, it is not even

necessary to analyze Plaintiff’s arguments as to why the decision of
Axcelis’s directors should be subjected to heightened scrutiny under
the reasonableness standard of Unocal or the compelling justification
standard of Blasius.

Suffice it to say, however, that Plaintiff’s

arguments for the application of either of these standards are without
merit.

As explained in Defendant’s briefs below and herein, the facts

as found by the Court of Chancery do not implicate Unocal because
Plaintiff did not even suggest a cognizable entrenchment motive and
because Plaintiff failed to identify any defensive measures of the
type contemplated by Unocal taken in response to a threat to corporate
- 3 WLM 520133.3

control.

Similarly, the facts found by the Court of Chancery do not

implicate Blasius because Plaintiff adduced no evidence to suggest
that Axcelis’s directors acted with the primary purpose of interfering
with the stockholder franchise by declining the resignations of three
directors (pursuant to a discretionary voting policy) who were validly
elected by a plurality in an uncontested election.
In sum, this Court need not worry that the Court-below’s decision
somehow threatens “Delaware’s ability to maintain its standing as the
leader in corporate law.”

To the contrary, the Court of Chancery’s

decision was indicative of this State’s leadership in corporate law.
By applying well-settled law in a balanced, as opposed to a reflexive,
manner, the Court of Chancery reached the correct decision.

It was

not unduly influenced by the fact that national attention has been
paid to voting policies like the one in place at Axcelis.

While this

observation sets the stage, it should not drive the outcome here.
Existing

Delaware

law

is

well-equipped

to

dispose

of

this

case.

Simply, this is a Section 220 case in which Plaintiff has failed
utterly to meet its burden to proffer credible evidence of corporate
wrongdoing.

Because that threshold was never crossed, the Court need

not make decisions based on issues not even implicated.
Chancery got it right.

- 4 WLM 520133.3

The Court of

STATEMENT OF FACTS
I.

Axcelis, SHI And The Troubled SEN Joint Venture
Axcelis is a Delaware corporation with its principal place of

business

in

manufactures,

Beverly,
and

Massachusetts.

services

ion

(A-38.)

implantation,

Axcelis

dry

strip

designs,
and

other

processing equipment used in the fabrication of semiconductor chips in
the United States, Europe and Asia.

(A-59, 63-64.)

Axcelis’ stock is

publicly-traded on NASDAQ under the symbol “ACLS.”
At

all

pertinent

times,

Axcelis’s

“Board”) has had seven members.

board

of

directors

(the

The only director who is employed by

Axcelis is Chairwoman Mary Puma, who serves as the Company’s President
and CEO.

The remaining six directors are all outside, non-employee

directors, all of whom are considered “Independent Directors” under
the NASDAQ listing standards.1

(A-534-36.)

Westland made no attempt

to rebut the presumption that the six outside, non-employee directors
were all “independent” under Delaware law.
SHI is a Japanese company that manufactures and sells various
types of machinery and components.

(A-38.)

From 1983 to March 30, 2009, SHI and Axcelis (or its predecessor
in interest -- it’s then-parent, Eaton Corporation) were 50-50 joint
venturers

in

a

business

currently known as SEN.2

called
(A-39.)

Sumitomo

Eaton

Nova

Corporation,

SEN was a company that developed,

manufactured, and sold semiconductor equipment in Japan.
1

See
generally
NASDAQ
Listing
Rule
http://nasdaq.cchwallstreet.com/NASDAQ/Main.

2

5605,

(Id.)

available

Under

at

In June 2000, Eaton Corporation transferred its 50% interest in SEN
to Axcelis.
- 5 -
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the

joint

venture,

SEN

had

the

exclusive

right

certain of Axcelis’ technology for sale in Japan.
As

the

Plaintiff

concedes,

regarding SEN was contentious.
alleging

the

relationship

Axcelis’s

to

commercialize

(A-80.)

relationship

with

SHI

(See, e.g., A-8 (Plaintiff’s complaint

was

“contentious”);

Plaintiff’s

Opening

Brief (“OB”) at 6 (stating SEN “was a source of conflict between
Axcelis and SHI.”); id. at 7 (discussing the “troubled relationship
over SEN”).

SHI repeatedly had attempted to renegotiate the parties’

agreement regarding SEN.

Axcelis believed SHI caused SEN to breach

the agreed upon territorial limitations of its operations.

(A-270.)

Axcelis believed SHI caused SEN to withhold sums that should have been
paid as dividends.

(A-337.)

Axcelis sued SHI for causing SEN to

underpay royalties to Axcelis.

This dispute was in arbitration during

the time period pertinent to this action.

(A-64-65, 270.)

While these disputes were ongoing, SHI had approached Axcelis
regarding

the

possibility

of

acquiring

Axcelis.

Talks

never

progressed significantly, with each side blaming the other for the
impasse.

(See

A-297

(Axcelis

stating

that,

after

SHI

proposed

purchasing Axcelis in July 2006, Axcelis sought to engage SHI about a
consolidation of SEN but talks broke off when SHI failed to sign a
non-disclosure agreement); A-257 (SHI stating generally that Axcelis
rebuffed its advances over the last 18 months).)3

3

Plaintiff’s Opening Brief nonetheless cherry-picks the record to
state that from 2006 on the Board “continually rejected SHI’s
overtures.” (OB at 7.) Perhaps because the record is unclear on this
point, or because this issue is attenuated from the operative facts,
the Court-below’s opinion does not discuss this history.
- 6 -
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II.

SHI’s First Proposal
On February 4, 2008, SHI, along with a private equity investor,

made an unsolicited conditional proposal to acquire Axcelis for $5.20
per share (the “First Proposal”).
contingent

upon,

among

other

(See A-253.)

things,

due

The proposal was

diligence.

(Id.)

On

February 7, 2008, Axcelis told SHI that it would provide a substantive
response after discussing the proposal with its advisors.

(Id.)

SHI

did not wait for Axcelis’s substantive response, and instead made its
proposal public on February 11, 2008.

(A-40 ¶ 12; A-256-57.)

While

the First Proposal represented a 24.4% premium above the February 4,
2008 closing price of Axcelis’s common stock (A-39 ¶¶ 9-10), it was
well below the 52-week high of $8.20 per share reached on May 2, 2007.
(A-1041.)

The $5.20 price was also almost 10% below the average

closing price of Axcelis’s stock over the preceding twelve months.
(A-257.)
On February 25, 2008, the Company announced that the Board had
thoroughly reviewed the First Proposal with its legal and financial
advisors, and had unanimously decided to reject it.

(A-40 ¶ 13.)

The

Company also disclosed an investor presentation regarding the First
Proposal.4
•

(A-266-75.)

As the Company explained:

The First Proposal “materially discounts the Company’s
value”
because
it
“ignores
the
substantial
market
opportunity to take share back from competitors” and fails
to compensate stockholders “for synergies from combining”
SEN with SHI;

4

It was stipulated below that the Board “summarized its reasons for
rejecting SHI’s proposal” in these materials. (A-40 ¶ 13.)
- 7 -
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•

The First Proposal was made under difficult
conditions, resulting in a depressed offer price;

•

The Company was confident in its ability to drive
stockholder value “well in excess” of the First Proposal on
a stand alone basis; and

•

Axcelis continued to evaluate strategic opportunities.

market

(A-269.)
The Company also highlighted the significant potential upside for
Axcelis, primarily based on its new product line.

(A-271.)5

Axcelis

further explained that the First Proposal failed to recognize the true
value of Axcelis.

(A-279.)

Axcelis stated that SHI timed the First

Proposal to “reap all of the benefits” of the Company’s investment in
its development of new products and that the First Proposal would
leave Axcelis’s stockholders with “inadequate value in return for that
investment.”

(Id.)

Axcelis

believed

its

future

prospects

were

promising and was confident that its new products and other technical
innovations

would

increase

stockholder

value.

A

memorandum

from

Chairwoman Puma to all Axcelis employees correctly noted that:
Some of our shareholders may publicly comment on the
Board’s decision, either in support or not.
These events
are all part of being a public company. It is our Board’s
job to address these events in the best interests of the
Company and all shareholders.
The Board wants you to be
assured that they will do so.
(A-277)

(emphasis added).

5

Axcelis believed there was an opportunity to gain significant market
share in the ion implant market because customers were seeking
alternative providers and Axcelis has differentiated technology and
proven performance. (Id.) The Company expected to recognize revenues
from its Optima HD products for the first time in the first quarter of
2008.
(Id.)
It had the potential to gain back significant market
share if the Optima HD product line was as successful as expected.
(A-273.) Axcelis also considered that its fixed cost structure would
result in significant earnings from increased market share. (Id.)
- 8 -
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III. SHI’s Second Proposal And Axcelis’s Response
Confirming that the First Proposal undervalued Axcelis, thereby
validating the Board’s decision to reject it, SHI publicly announced
another

unsolicited

conditional

proposal

on

March

10,

2008

(the

“Second Proposal,” and together with the First Proposal, the “SHI
Proposals”).

The Second Proposal was $6.00 per share (A-40 ¶ 15), and

was again conditioned on due diligence, among other things.
281-82.)

Axcelis

publicly

announced

that

it

would

(See A-

evaluate

the

proposal with the assistance of its financial advisor, Goldman, Sachs
& Co., as well as its legal advisors.

(A-285.)

On March 17, 2008, the Company announced that the Board, after
conferring

with

its

financial

and

legal

decided to reject the Second Proposal.

advisors,

had

unanimously

(A-40 ¶ 17.)

The Axcelis Board, after carefully evaluating the offer
with its financial and legal advisors, determined the
proposal undervalues Axcelis and is not in the best
interests of Axcelis and its shareholders. ...
Mary G. Puma, Chairman and Chief Executive Officer stated,
“SHI’s $6.00 unsolicited proposal undervalues the Company
based on the intrinsic value of the business in light of
the Company’s product portfolio and global market reach.
The Board of Directors’ decision is supported by extensive
valuation analyses and by our trading prices over the last
year. Although Axcelis’ recent trading prices, along with
others’ in the industry, have been depressed, the Board
believes the Company is well positioned for the future and
worth more than $6.00 per share.”
Stephen R. Hardis, Lead Director of Axcelis’ Board of
Directors,
commented,
“While
Axcelis
and
the
Board
recognize that Axcelis’ financial performance has been
adversely affected by the delay of Optima HD products to
market, among other factors, we are confident about the
Company’s future.
Given our robust product pipeline and
Axcelis’
customers’
favorable
reaction
to
Optima
HD
products, the Board believes that Axcelis shareholders are
in a strong position to benefit as Axcelis realizes its
business potential.”
- 9 WLM 520133.3

(A-296.)

The press release also set forth the Board’s view that:

Axcelis has a clear opportunity to regain high current
implant market share. Optima HD products are demonstrating
in head to head manufacturing that they are more productive
than competitive systems. The upside of these new products
is just beginning to be realized.
Axcelis is recognizing
revenues from Optima HD products for the first time in the
first quarter of 2008.
Even modest gains in market share
will
result
in
significant
improvement
to
Axcelis’
financial performance. ... Customers are making it clear
that Axcelis is well positioned both technically and
commercially.
SHI’s proposal does not take into account
even modest market share gains.
As a 50% owner of SEN (the joint venture between Axcelis
and
SHI),
SHI
uniquely
understands
the
significant
commercial and operational synergies that could result from
a combination of Axcelis and SEN. ... Axcelis shareholders
should participate in the value of those synergies. SHI’s
proposal fails to reflect the value of the benefits of
SHI’s gaining full ownership of SEN.
(A-296-97.)

While it rejected the Second Proposal, Axcelis made clear

that “it remains ready to meet again with SHI on a private basis …”
Id.;

see

also

id.

(stating

Axcelis’s

preference

that

discussions with SHI “would be on a confidential basis”).

any

future

There is no

indication in the record that SHI responded.
IV.

The Run Up To Axcelis’s Annual Meeting
On March 27, 2008, Axcelis filed a definitive proxy statement in

advance of its May 1, 2008 annual meeting.

The stockholders were to

vote upon a proposal to de-classify the Board.

(A-516-17.)

made no recommendation with respect to this proposal.

The Board

Because Axcelis

had a classified board, only three of its seven directors were up for
reelection at the meeting: Hardis, Thompson and Fletcher (together,
the “three Directors”).

(A-512-13.)

Each was an experienced outside

director with a long record of service to Axcelis.
- 10 WLM 520133.3

Hardis had over 30

years of experience with Axcelis and had served as the CEO of its
parent corporation.

Fletcher had served on the Board for five of

Axcelis’s eight years as a stand-alone company.
director for six of those years.
On

March

28,

2008,

a

Thompson had been a

(See id.)
representative

of

approximately

12%

stockholder Sterling Capital Management (“Sterling”) wrote to Ms. Puma
indicating

that

motivation

to

several

“[w]ithout

create

conclusions

events.”

questioning

shareholder
and

(A-450.)

value,

strategies

(emphasis

the

Board’s

we

which

strongly

seem

added).

sincerity

to

Sterling

be

differ

or
with

influencing

wrote

it

had

“communicated our perspective on fair value for Axcelis at $7.00 to
$7.50 per share[,]” an assessment that was reached “after extensive
due diligence and [it] utilized all available public information.”
Id.

(emphasis

added).

It

expressed

assumptions

regarding

Axcelis’s

optimistic,

then

value

that

concern,

market

may

not

share
be

however,
gains

achievable.

that

were

if

overly

(See

id.)

Sterling noted the “significant differences” between Axcelis and SHI
that had marked the negotiations.
and

SHI

improved,

Sterling

Unless the dialogue between Axcelis

indicated

“withheld” at the upcoming election.6

6

it

would

vote

its

shares

(Id.)

Plaintiff notes that Sterling generally supported “a combination
between Axcelis and SHI.”
(OB at 9.)
Plaintiff fails to mention,
however, that Sterling apparently believed that both proposals
undervalued Axcelis. (See A-450; see also A1088 (stating the initial
bid was “clearly too low,” and that a fair value would be $7.00-$7.50
based on a discount of its estimated 2009 value of $8.32 per share).
Indeed, there is no clear record evidence that any particular
stockholder believed either $5.20 or $6 per share was a fair price.
- 11 WLM 520133.3

Over the following month, SHI continued to negotiate through the
press, communicating its negative views of the Board.

On April 14,

2008, the Board responded, stating:
Given that SHI is communicating its views to shareholders
and the media, we feel that it’s important that you
understand our perspective in making this decision….
[W]e stated that we were ready to meet with SHI, on a
private and confidential basis, to explore whether we could
reach a mutually beneficial transaction to optimize return
to our shareholders.
However, thus far we have been
unable to reach an agreement with SHI on appropriate terms
for such discussions.
Axcelis feels strongly that in order to engage in serious,
productive
discussions,
significant
confidential
information must be shared between the parties.
As we
noted in an earlier press release, we have been ready to
share confidential information with SHI on customary terms
since 2006. However, we believe it is imperative that both
SHI and Axcelis agree to keep the content of such
conversations private, and to agree not to pursue actions
in the public stock market based on any non-public
disclosures between the parties. ...
SHI, however, has been unwilling to agree that it will keep
our discussions private.
SHI has also been unwilling to
agree that, after receiving confidential information from
us, it will not immediately turn around and commence an
unsolicited tender offer or a proxy fight or start a
creeping
accumulation
of
our
shares.
Given
SHI’s
unwillingness to agree to the most basic and customary
protections, to date we have been unable to commence
discussions with them.
We are concerned that at this point, SHI may be trying to
use you, our shareholders, as a tool to pressure the Board
by advocating that you withhold votes for our director
nominees. The Board rejected SHI’s $6.00 per share offer
... because we continue to believe that this offer
significantly undervalues the Company.
While we are ready
to have discussions with SHI, the fact that SHI will not
agree to reasonable terms for those discussions, and that
it continues to lobby our shareholders for withhold votes,
suggests that SHI may now simply be trying to gain
negotiating leverage.
As you know, SHI owes our shareholders no duties, and it is
in SHI’s interest to try to acquire Axcelis at the lowest
- 12 WLM 520133.3

possible price. We ask that you consider the ramifications
of SHI’s approach so that you may act in a manner that
serves your best interest.
In turn, we will continue to
commit to discussions with SHI at such time as SHI is ready
to agree to reasonable terms for those discussions, and we
will continue to be open to all reasonable solutions.
(A-307-09.) (emphasis added).
In

response

to

Axcelis’s

letter

to

its

stockholders,

SHI

continued its public relations campaign, calling into question the
Board’s evaluation of the Second Proposal and stating disbelief that
Axcelis was interested in further discussions.

(See A-311-12.)

SHI

agreeing

made

no

effort

to

further

discussions

confidentiality and standstill agreements.

by

to

Yet

routine

Axcelis responded:

Axcelis has been and remains ready to engage in private,
confidential discussions with SHI, but SHI appears to be
more interested in negotiations through the press. Axcelis
does not believe that negotiation through the press is
productive. When SHI is ready to talk privately with
Axcelis, Axcelis will be happy to do so.
(A-1042) (emphasis added).
On April 18, 2008, two proxy advisory firms recommended withhold
votes for “three directors at an upcoming annual meeting.”
453-54.)

(See A-

“Riskmetrics made its recommendation on the grounds that

Axcelis … failed to recommend that shareholders approve a proposal to
declassify the board.”

Id.

Glass Lewis “made its recommendation

saying that shareholders should not be prevented from ‘weighing in’
on potential takeover opportunities.”
V.

Id.

The Pertinent Voting Policy And The Election Of Directors
Axcelis had in place a “governance policy” that included the

following provision at Paragraph 7:
At
subject

any shareholder meeting at which Directors
to an uncontested election, any nominee
- 13 -
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are
for

Director who receives a greater number of votes “withheld”
from his or her election than votes “for” such election
shall submit to the Board a letter of resignation for
consideration by the Nominating and Governance Committee.
The Nominating and Governance Committee shall recommend to
the Board the action to be taken with respect to such offer
of resignation. The Board shall act promptly with respect
to each such letter of resignation and shall promptly
notify the Director concerned of its decision.
(“Paragraph 7”) (A-321 ¶ 7.)
At the annual meeting, the election was uncontested.
512-14.)

(See A-

The three Directors were validly elected by a plurality,

but each received affirmative votes from less than a majority of the
shares present, thus implicating Paragraph 7.

(A-42 ¶¶ 25-27.)

Axcelis then followed the procedure set forth in Paragraph 7.
(See A-324.)
Hardis,

who

The three Directors offered their resignations.
served

recused himself.

on

the

Nominating

and

Governance

Mr.

Committee,

Thereafter, Mr. Nettles, the sole remaining member

of the Nominating and Governance Committee, recommended to the Board
not to accept the offers of resignation.7

(See id.)

The Board, minus

the three Directors, decided not to accept the offers of resignation.8
(See id.)

Although (unlike some similar policies), Paragraph 7 did

7

Mr. Nettles was an outside, independent director who has had a
successful business career, in which he rose to President and CEO of
Ciena
Corporation,
a
publicly
traded
manufacturer
of
optical
networking equipment.
He served on Axcelis’s board since 2001.
He
remained the Executive Chairman of Ciena’s board and also served on
the board of Progressive Corporation, the publicly traded insurance
company. (See A-513.)

8

Ms. Puma and Messrs. Wild and Jennings were the other members of
Board, in addition to Mr. Nettles, who voted unanimously to reject
offers of resignation.
There are no allegations, much less
evidence, suggesting that they or Mr. Nettles were “interested” in
vote or otherwise lacked “independence.”
- 14 -
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the
the
any
the

not

require

the

Board

to

disclose

its

reasons,

Axcelis

made

the

following disclosure:
[T]he Board considered a number of factors relevant to the
best interests of Axcelis. The Board noted that the three
directors are experienced and knowledgeable about the
Company, and that if their resignations were accepted, the
Board would be left with only four remaining directors.
One or more of the three directors serves on each of the
key committees of the Company and Mr. Hardis serves as lead
director.
The Board believed that losing this experience
and knowledge would harm the Company. The Board also noted
that retention of these directors is particularly important
if Axcelis is able to move forward on discussions with SHI
following finalization of an appropriate non-disclosure
agreement.
(Id.)

(emphasis

(prior

to

this

added).

No

evidence

litigation)

any

in

the

stockholder

record

suggests

believed

the

that

Board’s

decision to retain the three experienced independent directors was
unlawful, wrongful, or even contrary to the stockholders’ wishes.
The Board also disclosed its intention to “be responsive to the
shareholder concerns that gave rise to the no votes” specifically
including

continuing

its

attempts

“to

engage

in

confidential

discussions with SHI” and considering a possible recommendation in
favor of declassifying the Board at the next annual meeting.
VI.

(Id.)

SHI Finally Relents, But No Deal Is Reached
On June 6, 2008, it was announced that SHI finally signed a

confidentiality agreement.
SHI’s
times.

due

diligence

(A-325.)

requests

(A-43 ¶ 33, A-325.)

and

Axcelis thereafter responded to
met

its

representatives

several

SHI did not make a proposal; rather, it

requested additional information.

(A-43 ¶ 34.)

Axcelis agreed to

provide the information if SHI agreed to commit to a deadline for
submitting a revised acquisition proposal.
- 15 WLM 520133.3

(A-43 ¶ 35.)

SHI agreed

to

submit

a

revised

acquisition

proposal,

including

a

draft

acquisition agreement and indication of value, by August 1, 2008.
44 ¶ 36.)
332.)

But August 1 came and went with no offer from SHI.

Rather,

SHI

asked

for

an

additional

seven

weeks

(A-

(See Aof

due

diligence before making an offer, with an additional five weeks of
confirmatory due diligence before deciding whether to proceed with the
acquisition agreement.

(See id.)

Axcelis disagreed but gave SHI

until the end of August 2008 to make an offer.
August came and went with no offer from SHI.

(See id.)

The end of

(See id.)

On September 4, 2008, SHI informed Axcelis that it was putting
the discussions “on hold.”

(A-44 ¶ 41.)

Axcelis then made public a

letter from Ms. Puma to SHI’s President and CEO, which indicates SHI’s
stated reasons for breaking off the discussions: (i) the difficulty of
restructuring Axcelis, (ii) low market share of the Optima products,
and (iii) Axcelis’s current financial performance.

(See A-332.)

None

of this would have changed if Axcelis acceded to SHI’s request for an
additional three month extension.

The letter also said that the Board

was evaluating plans to refinance its convertible debt, which was to
become due in January 2009.

(A-333.)

VII. Epilogue: Plaintiff Waits And Then Second-Guesses The Board
Some three months later, on December 9, 2008, Plaintiff submitted
the Demand, seeking documents relating to the Axcelis-SHI talks and
the

Board’s

Directors.

decision

not

(See A-335-42.)

to

accept

the

resignations

the

three

Because there was no “credible basis” to

suspect wrongdoing, Axcelis promptly refused the Demand.

- 16 WLM 520133.3

of

(See A-344.)

The

Board

continued

business climate.

to

Axcelis

through

a

difficult

Axcelis was unable to pay its convertible debt

obligation in January 2009.
trustee.

manage

(A-351.)

Accordingly it was sued by the indenture

To help pay the debt, Axcelis sold its 50% stake

in SEN to SHI, which sale closed on March 30, 2009.

(A-357, 379.)

The sale of its stake in SEN allowed Axcelis to discharge its debt and
secured

the

indenture

trustee’s

agreement

to

dismiss

the

lawsuit.

(See id.)
On April 2, 2009, Plaintiff filed its Complaint, which alleges in
the most conclusory fashion that the SEN sale was at a “rock-bottom
price” and somehow was “an attempt to preserve control of the board.”
(A-397 ¶ 34.) No such evidence was presented at trial.
VIII. The Opinion Below
The Court-below properly recognized that a demand “made merely on
the

basis

of

suspicion

3086537, at *4.

or

curiosity

is

insufficient.”

WL

The Court properly required the Plaintiff to show a

credible basis to support an inference of wrongdoing.
Regarding

2009

the

Board’s

decision

not

to

accept

See id.
the

resignation

offers, the Court found that the Plaintiff failed “to demonstrate any
credible

basis

from

which

the

Court

might

infer

the

foundational

assumption upon which the Plaintiff’s theory rests: that the Board’s
decision

to

retain

the

three

Directors

entrenchment or was defensive in nature.”
The

Court

found

“[t]here

is

no

was

either

motivated

by

Id. at *5 (emphasis added).

support

in

the

record

of

any

entrenchment motive” and that “[t]here is no evidence that the Board
identified, and then sought to thwart, the will of the shareholder
- 17 WLM 520133.3

franchise.”

Id. (emphasis added).

Regarding Plaintiff’s argument for

Unocal scrutiny, the Court-below correctly found that “[t]here was no
present threat to corporate control …” (id. at *6), and that even the
outright rejection of an acquisition offer would not be defensive
under Unocal.

Id. at *7.

Regarding

the

Board’s

handling

of

the

two

contingent

SHI

proposals in early 2008, the Court specifically found “there is no
credible basis from which the Court can infer any wrongdoing[.]”
at *7 (emphasis added).
that

the

Board

proposals.

had

Id.

The Court found that the record supported

legitimate

business

reasons

for

rejecting

the

In particular, the Board correctly perceived that the

price in the First Proposal was too low (as evidenced by SHI’s later
improved proposal).

See id.

The Court also correctly found that

“underlying the rejection of both this proposal and the earlier SHI
proposal was the inability to negotiate successfully a confidentiality
agreement …”

Id.

In sum, the Court reasoned that -- at most -- one

could infer the Board made “poor business decisions,” which under
fundamental

principles

of

our

law

actionable corporate wrongdoing.

- 18 WLM 520133.3

is

not

any

basis

to

suspect

ARGUMENT
I.

THE COURT OF CHANCERY CORRECTLY APPLIED THE “CREDIBLE BASIS”
STANDARD WHEN DETERMINING THAT PLAINTIFF FAILED TO ADDUCE A
CREDIBLE BASIS FROM WHICH TO INFER AN ILLEGAL ENTRENCHMENT MOTIVE
OR DEFENSIVE ACTION IMPLICATING UNOCAL REVIEW
A.

Question Presented

Whether the Court of Chancery correctly applied the standard for
determining a stockholder’s entitlement to inspect books and records
of

a

Delaware

wrongdoing
Plaintiff

when
were

corporation
finding

to

that

insufficient

to

investigate
the

facts

demonstrate

suspicions
and

logic

the

of

corporate

marshalled

requisite

by

“credible

basis” from which the Court-below could infer any entrenchment motive
or defensive action implicating Unocal.
B.
The

Standard of Review
Court

of

Chancery’s

findings

of

fact

that

there

is

no

credible basis to support an inference of entrenchment motivation or
disproportionate defensive action in the face of a threat to corporate
control are reviewed for an abuse of discretion.

In re Phila. Stock

Exch., 945 A.2d 1123, 1139 (Del. 2008) (the Court reviews the trial
judge’s findings of fact for an abuse of discretion).9

9

See also In re Phila. Stock Exch., 945 A.2d at 1139 n.27 (quoting
Leon N. Weiner & Assocs., Inc. v. Krapf, 584 A.2d 1220, 1223 (Del.
1991) (“Assuming a correct formulation by the trial court of the legal
precepts. . . , our standard of review of the court's findings of
fact, in application of those precepts to its ultimate determination,
is whether they are supported by the record and the product of an
orderly and logical deductive process.”) (emphasis added));
Sec.
First Corp. v. U.S. Die Casting and Dev. Co., 687 A.2d 563, 565 (Del.
1997) (In a Section 220 appeal, the “trial judge’s determination of
that credible basis after considering the totality of the evidence is
entitled to considerable deference.”).
- 19 -
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C.

Merits
1.

The Court Of Chancery Correctly Apprehended The “Credible
Basis” Standard And Appropriately Determined That Plaintiff
Failed To Bring Forward Documents, Logic, Or Testimony From
Which To Infer Any Wrongdoing

Plaintiff contends, incorrectly, that the Court of Chancery held
Plaintiff to a standard akin to a Rule 12(b)(6) or Rule 56 standard in
this

books

and

records

case,

as

opposed

to

a

lower

threshold required of a plaintiff under Section 220.

evidentiary

It is clear that

a plaintiff must at least allege credible and non-conclusory facts
(whether drawn from documents, testimony, or logic) from which the
Court of Chancery can infer probable wrongdoing.

See, e.g., Security

First Corp. v. U.S. Die Casting & Dev. Co., 687 A.2d 563, 565 (Del.
1997) (“The plaintiff must not only show a credible basis to find
probable wrongdoing, but must justify each category of the requested
production.”);

Deephaven

Risk

ARB

Trading

Ltd.

v.

Unitedglobalcom,

Inc., 2005 WL 1713067, at * 8 (Del. Ch. July 13, 2005) (noting that
while “[s]tockholders are not required to show actual mismanagement, [
] they must show, by a preponderance of the evidence, that there is a
‘credible basis to find probable corporate wrongdoing.’
cannot

satisfy

wrongdoing

or

this
a

burden

disagreement

merely
with

by
a

expressing

business

a

Stockholders
suspicion

decision.”).

It

of
is

equally well-established that mere suspicion or disagreement with a
board of directors’ business judgment is insufficient to establish the
required credible evidence of wrongdoing.

See Seinfeld v. Verizon,

909 A.2d 117, 120 (Del. 2006) (“The Court of Chancery properly noted
that a disagreement with the business judgment of [the board] or its

- 20 WLM 520133.3

compensation

committee

is

not

evidence

of

wrongdoing

and

did

not

satisfy [plaintiff’s] burden under section 220.”).10
Here, the Court of Chancery concluded, correctly, that Plaintiff
did not meet this “not insubstantial” burden:
The Court does not need to address the proper
substantive standard of review surrounding a board’s
behavior under these Pfizer-type policies because the
Plaintiff fails to demonstrate any credible basis from
which the Court might infer the foundational assumptions
upon which the Plaintiff’s theory rests: that the Board’s
decision to retain the Three Directors was either motivated
by entrenchment or was defensive in nature.
There is no support in the record of any entrenchment
motive. Only the Plaintiff’s bare accusations suggest such
a motive, and mere accusations are insufficient.
The
Plaintiff has not shown why the Court should suspect that
the independent, outside director members of the Board were
motivated to perpetuate the Three Directors in office.
2009

WL

3086537,

evidentiary

at

standard

*5.
that

Far
required

from
it

holding
to

Plaintiff

“allege

to

sufficient

some
facts

necessary to state a Unocal or Blasius claim” (see OB at 25), the
Court of Chancery correctly held that Plaintiff failed to make even a
minimal showing from which the Court “might infer” any wrongdoing.
Plaintiff contends that the decision to reject the resignations
of the three Directors suggests a breach of fiduciary duty when viewed
in the context of (i) SHI’s contingent proposals, (ii) SHI’s request
for a three month extension for submitting a revised proposal, and

10

Plaintiff, to the contrary, argues a credible basis is present any
time wrongdoing “might” have occurred. (See, e.g., OB at 3, 22, 24,
27). The fact an event is possible -- i.e., “might” occur -- is not
itself helpful in determining whether its occurrence is likely or
probable, as required by our law. Further, the Plaintiff’s suggested
standard threatens to shift the burden to the Company to disprove any
possibility or wrongdoing, contrary to our law.
- 21 WLM 520133.3

(iii) the sale of Axcelis’ 50% stake in SEN to SHI.

(AB at 23-24.)

Each of these arguments is inconsistent with the facts and the law.
2.

The Rejection Of The Three Directors’ Resignations Was Not
A Response To A Threat To Corporate Control

First,

the

Company

did

not

take

any

“defensive”

action

in

response to a “threat” to corporate control as that term is understood
in the context of Unocal.

As the Court-below recognized, “[t]here was

no present threat to corporate control at the time of the May 2008
election.”

2009 WL 3086537, at *7.11

“Enhanced judicial scrutiny of

Unocal applies ‘whenever the record reflects that a board of directors
took defensive measures in response to a perceived threat to corporate
policy and effectiveness which touches upon issues of control.’”

In

re Santa Fe Pac. Corp. S’holder Litig., 669 A.2d 59, 71 (Del. 1995)
(quoting Unitrin, Inc. v. Gen. Corp., 651 A.2d 1361, 1372 n.9 (Del.
1995)); see also Unocal v. Mesa Petroleum Co., 493 A.2d 946 (Del.
1985).

Unocal does not apply because, under the undisputed stipulated

record,

there

defensive
transaction

was

neither

response.
at

issue

a

Unocal
was

threat
“starts

defensive.”

to

corporate

from

the

Shamrock

control,

premise
Holdings,

Polaroid Corp., 559 A.2d 257, 271 (Del. Ch. 1989).

nor

that
Inc.

a

the
v.

That premise

simply does not apply here.

11

Plaintiff responds that an incumbent board need not be faced with a
competing slate for Unocal to apply.
The cases to which Plaintiff
cites, Black v. Hollinger, Int’l Inc. and Unitrin, Inc. v. Am Gen.
Corp., were cases in which boards enacted poison pills in response to
hostile tender offers -- the prime example of when Unocal does apply.
What the cited cases do not do, however, is provide any support for
the Plaintiff’s argument that a threat to corporate control was
present in this case -- it was not.
- 22 WLM 520133.3

The real issue here is Plaintiff’s contention that, in rejecting
the SHI Proposals, the Board breached the fiduciary duty of loyalty.
As noted below, this Court’s Gantler decision rejected Plaintiff’s
argument that Unocal review applied to a board’s decision to reject a
value-maximizing transaction.

According to the Court:

Plaintiffs argue that Count I, fairly read, alleges
that the defendants stood to loose the benefits of
corporate control if the Company were sold, and that they
therefore took defensive action by sabotaging the due
diligence process, rejecting the First Place offer, and
terminating the Sale Process.
The Court of Chancery properly refused to apply Unocal
in this fashion.
The premise of Unocal is “that the
transaction was defensive.” Count I sounds in disloyalty,
not improper defensive conduct.
Count I does not allege
any hostile takeover attempt or similar threatened external
action from which it could reasonably be inferred that the
defendants acted “defensively.”
Gantler, 965 A.2d at 705; see id. at n.23 (“Rejecting an acquisition
offer, without more, is not ‘defensive action’ under Unocal.”).

As in

Gantler, Axcelis is not subject to a hostile tender offer, or any
threatening action that could cause the Court reasonably to consider
the Company’s action as “defensive.”

SHI simply made unsolicited

proposals to the Company, which the Company rejected.
As in Gantler, in TW Services, Inc. v. SWT Acquisition Corp.,
1989 WL 20290 (Del. Ch. March 2, 1989), the Court of Chancery held
that

Unocal’s

proportionality

test

did

not

apply

to

the

“board’s

decision not to divert [a company] from its long term business plan in
order to facilitate or propose an extraordinary transaction designed
to

maximize

current

shareholder

value.”

1989

WL

20290,

at

*1.

Indeed, Plaintiff now concedes, as it must, the Board was free to
“just

say

no”

to

SHI’s

overtures

without

- 23 WLM 520133.3

being

subjected

to

any

heightened scrutiny.

(OB at 23.)

Realizing that this is the death

knell for its books and records demand, Plaintiff attempts to create a
faux

reality

in

which

it

mischaracterizes

the

SHI

Proposals

as

a

threat to corporate control and certain subsequent actions by the
Board as defensive responses thereto that trigger heightened scrutiny
and suggest wrongdoing.
To do this, Plaintiff continues to insist that defensive action,
including

the

rejection

of

the

resignations

offered

by

the

three

Directors, was taken in response to a threat to corporate control.
That threat, contends Plaintiff, comes from the fact that (i) one of
Axcelis’

minority

stockholders,

Sterling

Capital,

issued

a

press

release disclosing that it would vote its shares “withheld” because it
disagreed with how the Board responded to SHI’s acquisition proposals;
and (ii) a proxy advisory firm recommended that Axcelis stockholders
withhold their votes for the three Directors.

(OB at 23) (“It cannot

be disputed, therefore, that SHI’s acquisition proposals could not
have been deemed a ‘threat’ to the Axcelis Board’s control over the
Company.”)

To begin with, this argument makes no sense temporally.

The Second Proposal was declined on or about March 17, 2008, well
before the referenced Sterling Capital press release, the referenced
statement of the proxy advisory firm, and well before the Company’s
May 2008 annual meeting.

(A-40 ¶17, A-450, A-453-54.)

Plaintiff does

not attempt to explain how stockholders’ dissatisfaction with the SHIAxcelis negotiations later transmutes SHI’s earlier proposals into a
threat to corporate control implicating Unocal.

- 24 WLM 520133.3

Even putting aside this flaw, there is an even more fundamental
problem with Plaintiff’s argument.
the

additional

reasons

that

There was no threat to control for

the

seven-member

Axcelis

Board

was

classified, the election was uncontested, and even if the resignations
offered

by

the

directors,

not

three
the

Directors

had

stockholders,

directors to fill any vacancies.

been

were

accepted,

empowered

the

to

remaining

appoint

new

See 8 Del. C. § 223; (A-53, 1096.)

Thus, no matter how Plaintiff attempts to “spin” the facts, there was
neither

a

threat

to

corporate

control

nor

a

defensive

action

in

response thereto.
3.

The Board’s Refusal To Give SHI A Three Month Extension
During Which To Make A Revised Acquisition Proposal Was Not
A Defensive Response To A Threat To Corporate Control

Because there was no threat to corporate control, the refusal to
give SHI a three month extension for submitting a revised acquisition
proposal

cannot

Unocal.

be

indicative

of

any

wrongdoing

that

implicates

Indeed, it is not indicative of any wrongdoing at all, and a

review of the record to which Plaintiff stipulated makes this clear.
What the stipulated record demonstrates is that in June 2008, the
Company and SHI commenced talks regarding SHI’s proposal to acquire
Axcelis

after

Thereafter,
diligence.

SHI

the

finally

parties

Although

SHI

agreed

met

to

several

agreed

to

a

confidentiality

times

and

present

a

SHI

agreement.

conducted

revised

due

acquisition

proposal by a date certain, that day came and went with no proposal
from SHI.

Instead, SHI requested another 12 weeks to submit such a

proposal.

The Board declined that request but offered a four week

extension.

Ultimately, however, SHI determined that it was no longer
- 25 -
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interested in a combination with Axcelis, citing reasons such as the
difficulty of restructuring Axcelis; low market share for Axcelis’s
marquis product; and Axcelis’s current financial performance.

This

series of events simply cannot be twisted into some defensive action
in

response

to

a

non-existent

threat

to

corporate

control

that

suggests corporate wrongdoing by the Board.
4.

The Board’s Decision To Sell Axcelis’s Stake In SEN Was Not
A Defensive Response To A Threat To Corporate Control

As to the sale of SEN, Plaintiff’s argument fares no better.
Axcelis sold its 50% stake in SEN to SHI in a transaction that closed
on March 30, 2009.

(A-357, 379.)

A majority of the sale proceeds

were needed to service overdue debt.

(Id.)

Indeed, in the months

leading up to the date on which interest payments on that debt was
due,

the

Company

options.

disclosed

(See A-333.)

that

it

was

considering

refinancing

As explained more fully in its Annual Report

for the year ended December 31, 2008, Axcelis’ sale of its stake in
SEN not only allowed the Company to discharge its debt, but also
secured

the

obligee’s

agreement

regarding non-payment of that debt.

to

dismiss

pending

litigation

(A-78, 354-58.)

Viewed in this factual context, it is clear that Axcelis’ sale of
its

stake

Proposals.

in

SEN

to

SHI

simply

was

not

in

response

to

the

SHI

By the time of the sale in March 2009, the SHI Proposals

had long since been rejected, and no other proposals or “threats” from
SHI were present (or even alleged to be present).
the

February

26,

2009

Share

Purchase

Agreement

Indeed, by the time
pursuant

to

which

Axcelis would sell its interest in SEN to SHI was executed (see A-78),
the SHI Proposals had been off the table for approximately one year.
- 26 WLM 520133.3

While there was potential for a revised proposal based on Axcelis’
agreement to engage in discussions with SHI, such a proposal never
came

to

pass,

and

SHI

announced

that

negotiations

September 2008, months before the sale of SEN.

were

over

in

(See A-44 ¶ 41.)

Axcelis was not defending against a threat to corporate control
when it sold its stake in SEN to SHI.

Rather, Axcelis sold its 50%

interest in SEN to SHI in order to raise money to satisfy overdue debt
obligations and obtain dismissal of a pending lawsuit.
testimony,

or

disinterested

logic
and

convert

this

independent

business

directors

judgment

into

indicia

No documents,
by
of

concededly
corporate

wrongdoing.
5.

The

Plaintiff Failed To Bring Forward Any Evidence From Which
The Court Of Chancery Could Infer That The Board Was
Entrenchment Motivated
Plaintiff

further

speculates

that

the

Board’s

“might have been the product of entrenching motivation[.]”
(emphasis in original).

decisions
(OB at 22)

The Court-below correctly found that “there

is no support in the record” for Plaintiff’s entrenchment theory.
2009 WL 3086537, at *5.

With no support in fact or logic, Plaintiff’s

entrenchment theory boils down to a “structural bias” argument that
some

(otherwise

disinterested

and

independent)

directors

could

not

make a valid business decision when considering resignation offers of
other directors.

Such a “structural bias” argument has long been

rejected under our law.

See, e.g., Beam v. Stewart, 845 A.2d 1040,

1051 (Del. 2004) (citing Aronson v. Lewis, 473 A.2d 805, 815 n.8 (Del.
1984)).

- 27 WLM 520133.3

II.

THE COURT OF CHANCERY CORRECTLY HELD THAT THE BOARD’S DECISION
NOT TO ACCEPT THE RESIGNATION OFFERS FROM CERTAIN OF ITS
DIRECTORS DID NOT SUGGEST A CREDIBLE BASIS TO SUSPECT WRONGDOING
A.

Question Presented

Whether the Court of Chancery correctly held that the Board’s
exercise of discretion under Paragraph 7 did not supply a credible
basis to suspect wrongdoing.
B.
The

Standard of Review
Court

of

Chancery’s

findings

of

fact

that

there

is

no

credible basis to conclude that Blasius might apply to the claims at
issue are reviewed for an abuse of discretion.

In re Phila. Stock

Exch., 945 at 1139; Sec. First Corp. v. U.S. Die Casting and Dev. Co.,
687 A.2d 563, 565 (Del. 1997) (In a Section 220 appeal, the “trial
judge’s determination of that credible basis after considering the
totality of the evidence is entitled to considerable deference.”).
C.

Merits

Plaintiff finally argues this Court should extend the Blasius
line of cases to the Board’s decision not to accept the resignation
offers,

and

thereby

put

compelling justification.

upon

the

Board

the

burden

of

showing

a

(See OB at 33 (arguing that if “existing

Delaware jurisprudence is not sufficiently clear on this matter, the
Court should take this opportunity to extend Blasius’s application
now.”)); see also id. at 35 (arguing directors should have to show a
“compelling
offer).

justification”

for

declining

to

accept

a

Plaintiff’s argument fails to understand the Blasius line of

cases, the operative facts and the voting policy at issue.

- 28 WLM 520133.3

resignation

A Blasius claim requires board action for both (1) the primary
purpose of disenfranchising a stockholder majority and (2) the effect
of precluding effective stockholder action.
Geier,

671

A.2d

1368,

1376

(Del.

1996)

See, e.g., Williams v.
(applying

Blasius

is

“appropriate only where the ‘primary purpose’ of the board’s action
[is] to interfere with or impede exercise of the shareholder franchise
and the stockholders are not given a ‘full and fair opportunity to
vote.’”) (quoting Stroud v. Grace, 606 A.2d 75, 92 (Del. 1992)).12
It

is

settled

that

Blasius

scrutiny

circumstances that did not obtain here:
contested election of directors.

is

best

reserved

for

preclusive board conduct in a

See, e.g., MM Companies, Inc. v.

Liquid Audio, Inc., 813 A.2d 1118, 1131 (Del. 2003) (applying Blasius
to board action taken “for the primary purpose of interfering with and
impeding the effectiveness of the shareholder franchise in electing
successive directors.”) (emphasis added).13

12

See also Kidsco Inc. v. Dinsmore, 674 A.2d 483, 495-96 (Del. Ch.
1995) (reasoning that Blasius applies where board action relating to a
stockholder vote has the “effect (and, in some cases, also the intent)
of either (i) precluding effective shareholder action . . . or of (ii)
snatching victory from an insurgent slate on the eve of a noticed
meeting.’”) (citations omitted).

13

See also Liquid Audio, 813 A.2d at 1127 (reasoning “careful judicial
scrutiny will be given in a situation in which the right to vote for
the election of successor directors has been effectively frustrated
and denied.”) (emphasis added); Openwave Sys., Inc. v. Harbinger
Capital Partners Master Fund I, Ltd., 924 A.2d 228, 243 (Del. Ch.
2007) (declining to apply Blasius where, at the time of the challenged
action, there was no “known proxy threat”) (emphasis added); Mercier
v. Inter-tel, Inc., 929 A.2d 786, 809 (Del. Ch. 2007) (citing Liquid
Audio for the proposition that “the stringency of the Blasius approach
should be reserved largely for director election contests or election
contests having consequences for corporate control.”) (emphasis
added); In re the MONY Group S’holder Litig., 853 A.2d 661, 674 (Del.
Ch. 2004) (“Blasius involved a contest to elect a new board majority
- 29 WLM 520133.3

The

Court-below

properly

found

that

nothing

in

supported the factual predicates of a Blasius claim.
3086537, at *5.

up for re-election.
a

full

and

Paragraph 7.

record

See 2008 WL

This was not a contested election.

involve issues of corporate control.

had

the

It did not

Only a minority of the Board was

The stockholders were not disenfranchised:

fair

See id.

vote

that

actually

succeeded

in

They

triggering

Further, there is no evidence that the Board’s

decision not to accept the resignations contravened the will of the
stockholders.

No stockholder complained until this litigation was

filed a year after the election.
Further, the Court-below properly interpreted Paragraph 7 and
found

that

scrutiny

its

(under

plain

terms

Blasius

or

did

not

otherwise).

support
As

a

heightened
threshold

judicial
matter,

a

“plurality plus” voting “policy” -- as opposed to a charter or bylaw
provision

--

generally

cannot

be

enforced

by

stockholders.

See

UniSuper Ltd. v. News Corp., 2005 WL 3529317, at *5 (Del. Ch. Dec. 20,
2005), appeal ref’d, 906 A.2d 138 (Del. 2006) (holding that, absent an

and draws its strong doctrinal justification from that context.”)
(emphasis added); Apple Computer, Inc. v. Exponential Tech. Inc., 1999
WL 39547, at *4 (Del. Ch. Jan. 21, 1999) (“Blasius and similar cases
involve tactical maneuvers by incumbent boards seeking to ward off
hostile acquirers and dissident slates.”) (emphasis added); Blasius,
564 A.2d at 658 (reasoning the question was whether a board, in good
faith, “may validly act for the principal purpose of preventing
shareholders from electing a majority of new directors.”) (emphasis
added). Blasius may also apply where self-interested fiduciaries act
to overturn the results of a stockholder vote.
See Wis. Investment
Bd. v. Peerless Sys., Inc., 2000 WL 1805376 (Del. Ch. Dec. 4, 2000).
In Peerless, the Court of Chancery determined that Blasius would
likely apply to a self-interested CEO’s decision to adjourn an annual
meeting, leaving the polls open on a stockholder vote on a proposal
that would add one million shares to the company’s stock-option plan.
The CEO was a beneficiary under the option plan. Had the polls closed
at the end of the meeting, the proposal would have been defeated.
- 30 WLM 520133.3

independent contract giving effect to a policy, such policies are
unenforceable

against

a

board).

complied with Paragraph 7.

In

any

event,

the

Board

fully

The Court-below correctly found (2009 WL

3086537, at *5), and Plaintiff now concedes, that the plain terms of
Paragraph

7

discretion.

made

the

pertinent

decision

subject

to

the

Board’s

See OB at 31 (conceding Paragraph 7 “vested” in the Board

“the very discretion it exercised” here, but claiming that is “beside
the point.”).

Unlike other aspects of Axcelis’ policies, Paragraph 7

does not limit the Board’s discretion in any way.

(Cf. A-320 ¶ 5

(setting forth criteria for evaluating candidates for election to the
Board), A-321 ¶ 8 (requiring directors who change jobs to “tender a
letter of resignation,” and setting forth criteria that should be
considered in deciding to accept the resignation) (emphasis added).)
Similarly,

when

discretion

to

other
reject

companies
a

wanted

resignation

to

under

circumscribe
a

majority voting scheme, they expressly said so.14

14

directors’

“plurality-plus”

or

The fact paragraph 7

See, e.g., Ex. 1 at Art. III, § 1 (FedEx Corporation Bylaws:
“Absent a compelling reason for the director to remain on the board of
directors, the board shall accept the resignation.”); Ex. 2 at ¶ 5
(FedEx Governance Guidelines, clarifying that this will ordinarily be
a “director-by-director, fact-specific inquiry”); Ex. 3 at § 2.B.6
(Boston Scientific Corporation Governance Guidelines: “absent a
compelling reason for the director to remain on the Board, the
director’s resignation shall be accepted.”); Ex. 4 at p. 3 (General
Motors Corp. Governance Guidelines:
the board “will accept the
resignation of an unsuccessful incumbent absent a compelling reason to
reject the resignation” and setting forth permissible considerations);
Ex. 5 at p. 1 (Exxon Mobil Corporation Governance Guidelines: “Absent
a compelling reason for the director to remain on the Board, the Board
shall accept the resignation.”); Ex. 6 at § II.E.2 (Procter & Gamble
Co. Governance Guidelines: same). The Court may take judicial notice
of other corporations’ publicly-announced governance policies.
See
D.R.E. 201; In re Tyson Foods, Inc. Consol. S’holder Litig., 2007 WL
2351071, at *2 (Del. Ch. Aug. 15, 2007).
- 31 -
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did

not

require

a

“compelling

justification”15

or

circumscribe

the

Board’s discretion in any way -- when other corporations chose that
approach -- supports that heightened scrutiny should now apply here.
Faced

with

these

inconvenient

blogosphere,

repeatedly

people

an

with

citing

internet

to

truths,

Plaintiff

non-peer-reviewed

connection.

(See

OB

at

turns

to

the

opinions

from

20,

35.)

34,

Plaintiff’s most fervent supporter is J. Robert Brown, Jr. who appears
to be a pundit who (apparently impressed with the clarity of the tax
code) believes that the federal government should preempt Delaware
corporate law, and who thus has an incentive to support his thesis
that the proverbial “sky is falling” as a result of the Court-below’s
opinion.
delaware-law/).

(See

http://www.theracetothebottom.org/preemption-of-

Brown’s

thoughts

are

internally

inconsistent:

he

faults the Court-below for finding no hint of actionable wrongdoing,
but at the same time argues that provisions like Paragraph 7 are a
“myth” because (as the Court-below correctly found) they leave the
ultimate decision to the board’s discretion.

(See Ex. 7 at 1 (Brown’s

“analysis” of the opinion-below); Ex. 8 at 3-4 (further thoughts from
Brown regarding similar provisions).
Plaintiff otherwise cites only to thoughts regarding the Courtbelow’s decision by Professor Lawrence J. Hammermesh -- but completely
takes the cited quote out of context.

15

(See OB at 35.)

Professor

The only reason for requiring a “compelling justification” in this
case would be if Paragraph 7 expressly required it, and it does not.
This is so because nothing offered by Plaintiff comes close to
establishing a credible basis from which the Court could infer that
refusing to accept the resignations of the three Directors was done
for the primary purpose of thwarting the results of a valid election.
- 32 -
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Hammermesh’s concern is that the Court-below’s decision may be read to
preclude judicial review of a board’s decision to reject a resignation
pursuant to a majority-vote bylaw, which is of course a different
issue than the consideration of a “plurality-plus” board policy.16
Ex. 9 at 3.

See

The truth is that the peer-reviewed academic literature

anticipated that policies or bylaws that leave wide discretion with
the board would not be subject to heightened scrutiny.17
Contrary to what the Plaintiff suggests, the fact that such a
decision is not subjected to heightened scrutiny by a reviewing Court
does

not

mean

that

such

policies

have

no

use

to

stockholders.

Directors still must consider any resignation offer in good faith
consistent with their fiduciary duties of loyalty and care.
stockholder

action

under

a

plurality-plus

policy

is

an

Further,
effective

16

Axcelis respectfully suggests that, consistent with the analysis set
forth above, the degree of judicial deference in such a case should
reasonably depend on whether the bylaw expressly limits the board’s
discretion.

17

See, e.g., Lisa M. Fairfax, “The Future of Shareholder Democracy,”
84 IND. L. J. 1259, 1296-97 (2009) (“In corporations that have adopted
plurality plus regimes, the decision is left to the board’s
discretion.
Most director resignation policies give directors wide
discretion. … That discretion means that directors, not shareholders,
control the extent to which …[other] directors remain in office.”);
William K. Sjostrom, Jr. and Young Sang Kim, “Majority Voting For The
Election of Directors,” 40 CONN. L. REV. 459, 486-87 (2007) (reasoning
“almost all adopted forms [of “plurality plus” or “majority plus”
voting provisions] include resignation policies requiring a losing
director to resign, but all of these resignation policies leave
discretion to the board of directors as to whether or not to accept
the resignation.
And presumably a board’s decision not to accept a
resignation would be treated like any other business decision and
afforded business judgment rule protection.”); Vincent Falcone,
“Majority Voting In Direct Elections: A Simple, Direct, and Swift
Solution?”, 2007 COLUM. BUS. L. REV. 844, 875-76 (2007) (reasoning the
business judgment rule would be the “most likely candidate” for a
standard of review and that the “critical question would likely be
whether the board ‘lacks independence’[.]”).
- 33 WLM 520133.3

communication device.

As the Court-below found, certain stockholders

apparently withheld votes because they wanted to “send a message” to
the Board.
the

2009 WL 3086537, at *2.

Board

got

dissatisfaction
SHI,

which

the

message.

with

its

ultimately

The stipulated record shows that

It

recognized

classified

declined

board

to

make

certain

structure
any

stockholders’
and

serious

re-engaged
acquisition

proposal.
Plaintiff finally argues that the Board’s decision with respect
to the resignation offers may have been “inequitable” and therefore
wrongful.

(OB at 32 (citing Schnell v. Chris-Craft Indus., Inc., 285

A.2d

439

437,

Schnell’s

(Del.

authority

1971)).
to

This

invalidate

Court

has

correctly

“inequitable”

conduct

held

that

“should

be

reserved for those instances that threaten the fabric of the law, or
which by an improper manipulation of the law, would deprive a person
Alabama By-Products Corp. v. Neal, 588 A.2d 255,

of a clear right.”

258 n.1 (Del. 1991) (emphasis added).
create

vacancies

on

the

Board,

Here, Plaintiff had no right to

much

less

a

“clear

implicates the fabric of Delaware corporate law.
applies

only

where

a

board’s

action

has

a

right”

that

Further, Schnell

subjective

inequitable

motivation akin to bad faith (see, e.g., Chesapeake Corp. v. Shore,
771 A.2d 293, 318 (Del. Ch. 2000), Blasius, 564 A.2d at 658), which no
record facts reasonably support.

- 34 WLM 520133.3

CONCLUSION
For the foregoing reasons, Defendant respectfully requests that
the decision of the Court-below be affirmed.
DATED:

February 3, 2010

EDWARDS ANGELL PALMER & DODGE LLP

/s/ John L. Reed
John L. Reed (#3023)
Paul D. Brown (#3903)
K. Tyler O’Connell (#4514)
Aleine M. Porterfield (#5053)
919 North Market Street, Suite 1500
Wilmington, Delaware 19801
(302) 777-7770
Attorneys for Appellee/Defendant-Below
Axcelis Technologies, Inc.
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