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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

-----------------------------------------------------------------)(

JOHN SCHERILLO,

Civil Action No.: 10-829 (KSH) (PS)
Plaintiff,
Hon. Katharine S. Hayden, U.S.D.J.
Hon. Patty Shwartz, U.S.M.J.
-againstConsolidated Action
DUN & BRADSTREET, INC.,
Defendant.

-----------------------------------------------------------------)(
RICHARD A. RACIOPPI, JR.,
Plaintiff,
-againstDUN & BRADSTREET, INC.,
Defendant.

-----------------------------------------------------------------)(
Eliot F. Bloom, Esq., attorney for Plaintiffs herein and appearing through Wendy R.
Armour, Esq. of Mitchell, Armour & Lee, LLP, an attorney duly licensed to practice law before
the Courts of this State, hereby affirms the following to be true under penalties of perjury:
1.

I am the attorney of record for Plaintiffs, and, as such, am fully familiar with the

facts and circumstances herein.
2.
motions

This Affirmation is respectfully submitted in opposition to Defendant's respective
as against

Plaintiffs

JOHN

SCHERILLO

and RICHARD

A. RACIOPPI,

JR.

(hereinafter collectively referred to as "Plaintiffs") seeking an Order of this Court pursuant to
Rule 56 of the Federal Rules of Civil Procedure granting summary judgment to Defendant.
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Defendant has moved separately against each Plaintiff.

However, the principal

arguments made by Defendant as against each Plaintiff are substantially similar, as set forth in
Section I, infra. For purposes of judicial economy, Plaintiffs will address Defendant's claims
together in the within opposition.

Additionally, Plaintiffs adopt Defendant's

recitation of the

procedural background and the allegations of the complaint, as set forth in the Statement of Facts
section of its respective memoranda in support.

I.

PRELUMINARySTATEMENT

Plaintiffs John Scherillo and Richard A. Racioppi sought the services of Defendant, a
provider of business service information utilized by customers to assess risk in their prospective
and current investments, in connection with their possible investment in Agape World, Inc.
(hereinafter referred to as "Agape"). More specifically, Plaintiffs purchased from Defendant a
Comprehensive Insight Plus Report, which Defendant markets as a tool to asses risk assessment
scores and obtain specific company information, including "information related to a company's
management ....

" De! 's Racioppi Brief, p. 11.

In addition, Defendant's

Comprehensive

Insight Plus Report designates a specific category to report on "[e]vidence of bankruptcy, fraud,
or criminal proceedings in the history of this business or its management."

D&B Comprehensive

Insight Plus Report for Plaintiff Scherillo, Exhibit A. It is in connection with this clause that
Plaintiffs' claims arise.
In support of its motion for summary judgment Defendant asserts the following general
arguments: I) Plaintiffs' claims are barred or substantially limited by the Terms and Conditions
contained on Defendant's

Comprehensive Insight Plus Report, which was purchased by each

Plaintiff; 2) at all times Defendant acted with requisite due care, and thus Plaintiffs cannot

2
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Plaintiffs

cannot

establish

that

the

respective

Comprehensive Insight Plus Reports were the proximate cause of Plaintiffs' losses. As discussed
at length infra, Defendant's

negligent misrepresentation

that its Comprehensive

Insight Plus

Report contains a comprehensive, complete and reliable analysis of the criminal background of
both the subject company and its key principals induces individuals to purchase Defendant's
services

and misleads

its customers

into believing

that Defendant's

promised

criminal

background determination is trustworthy and actionable.
Each Plaintiff relied on Defendant's representations in deciding whether to invest and/or
reinvest in Agape, and each suffered injury as a direct result.

As a result of Defendant's

representations and statements as to the nature and scope of its services, Defendant assumed the
duty of providing Plaintiffs herein a complete and thorough assessment of past criminality
surrounding Agape and/or its management and principals.

Because Defendant acted with gross

negligence in this regard, it cannot shield itself from liability through the general liability
disclaimer or limitation ofliability clause contained in its Terms and Conditions.
At minimum, substantial questions of material fact exist as to the grossly negligent
conduct of Defendant. These questions of fact must be put before a trier of fact, and cannot be
summarily decided in the context of Defendant's

within motion.

Accordingly, Defendant's

motion must be denied.

II.
A.

ARGUMENT

Summary Judgment Standard

In the context of a motion for summary judgment pursuant to Rule 56, the "record is
liberally construed in favor of the party opposing the motion, and all doubts are resolved against
3
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the movant." Fidelity Leasing Corp. v. Dun & Bradstreet, Inc., 494 F. Supp. 786, 788 (E.D. Pa.
1980). "In determining whether there remain any actual issues of factual dispute with regard to
the limitation of liability, the court must resolve all reasonable doubts in favor of the nonmoving
party." Morgan Home Fashions, Inc. v. UTL UiS: Inc., 2004 WL 1950370, at *2, (D.N.J. 2004)
(citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986)). Thus, at the
summary judgment stage, "the judge's function is not himself [or herself] to weigh the evidence
and determine the truth of the matter but to determine whether there is a genuine issue for trial."
Morgan Home Fashions, Inc., 2004 WL at *2 (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 249 (1986)). Because all doubts are resolved against the movant, in assessing a motion for
summary judgment the papers supporting the motion are to be closely scrutinized "and the
opposing papers indulgently treated."

Lopez v. Swyer, 115 N.J. Super. 237, 241 (App. Div.

1971).

B.

Defendant's Erroneous Marketing of Its Service as Including Criminal
History Checks of a Company's Management Constitutes More Than
Ordinary Negligence

Defendant's

conduct in connection with representations

content, validity, reliability and comprehensiveness

made to Plaintiffs as to the

of the Comprehensive Insight Plus Report

were recklessly made and constitute gross negligence.
Plaintiffs separately purchased Defendant's Comprehensive Insight Plus Report to obtain
credit risk information and data as to the financial strength and solvency of Agape World, Inc.
(hereinafter referred to as "Agape").

Based on representations made by Defendant as to the

contents of the Comprehensive Insight Plus Report, Plaintiffs each believed that they would be
provided with reliable information and data upon which they could assess the prudency of an

4
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investment in Agape. Among other classes of data and risk assessments that were to be provided
through the Comprehensive Insight Plus Reports, Defendant represented to Plaintiffs that they
would be furnished with "evidence of bankruptcy, fraud or criminal proceedings in the history

of

the business or its management." Exhibit A.
Upon purchase of the Comprehensive Insight Plus Reports, each Plaintiff reviewed the
information contained therein, including the category titled "evidence of bankruptcy, fraud or
criminal proceedings in the history of the business or its management." Id. Plaintiffs' individual
reports listed "NO" under this category. See id. Plaintiffs reasonably believed ''NO'' to mean
that, in connection with Agape "or its management", there had been no prior bankruptcy, fraud
or criminal proceeding.

However, as is conceded by Defendant, Agape's former chief executive,

Nicholas Cosmo, was convicted of federal mail fraud in 1999 and was incarcerated for that
offense. See Declaration of Lisa Tercha In Support of Motion for Summary Judgment Against
Plaintiff Richard A. Racioppi, Jr. (hereinafter "Tercha Rae. Decl."), ~16, Exhibit B. Information
as to Cosmo's

arrest and incarceration did not appear under the appropriate

category on

Plaintiffs' Comprehensive Insight Plus Reports, nor did it appear anywhere else on their report.
Defendant attempts to justify this glaring omission by explaining that the process through
which it gathers, stores and disseminates information culled from numerous outlets is not capable
of requisitioning the relevant material.

In support, Defendant submits the Declaration of Lisa

Tercha, Leader, North American DUNSRight

Operations, who oversees the collection and

processing of data. In paragraph ten (10) of her Declaration as against Plaintiff Racioppi Ms.
Tercha states:

The automat~d search~s are not set to look for the name of a company's principal.
Instead, the information on a company's principal is only' collected when the
principal's name appears in the article in connection with a company's name.
5
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aims to support Defendant's

position that, because

Cosmo's prior conviction occurred in 1999, the year before Defendant added the Agape profile
to its database, his name could not be linked to Agape until that time (2000).

See id. at ~16.

Accordingly, any and all information pertaining to Cosmo and "fraud or criminal proceedings"no matter how relevant and crucial to a current or prospective Agape investor=-could
flagged and reported on by Defendant's system.

never be

As simply stated by Ms. Tercha, "D&B did not

perform searches for criminal information on Agape's principals where the criminal acts took
place prior to the inception of the Agape business." Id. at ~17.
Defendant's representation that the Comprehensive Insight Plus Report will contain an
investigation

of the "criminal history of the business or its management"

should be read

reasonably to include a review of the criminal history of the management of the company, not
merely a history of the managers in connection with-and

limited to-the

performance of the

company, as Defendant parses the statement to read. This statement is objectively misleading to
reasonable consumers of Defendant's

services, such as Plaintiffs herein. Defendant cannot

reasonably argue that it does not readily anticipate that a purchaser of a Comprehensive Insight
Plus Report would be especially interested in the result of Defendant's

investigation as to

"evidence of bankruptcy, fraud or criminal proceedings in the history of the business or its
management." Exhibit A. It is entirely foreseeable to Defendant that each Plaintiff or any other
purchaser

of

a Comprehensive

information/investigation

Insight

in determining

Plus

Report

would

their future involvement,

company.

6
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heavily

upon
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if any, with the subject
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At no time prior to their purchase of the Comprehensive

Insight Plus Report were

Plaintiffs informed that Defendant does not "perform searches for criminal information on
Agape's principals where the criminal acts took place prior to the inception of the Agape
business."

Tercha

Rae.

Decl.

at ~17. Instead,

Plaintiffs

reasonably

read

Defendant's

representation to mean that the investigation would include an examination of the criminal
history of its management.

Indeed, on page five (5) of the respective Comprehensive Insight

Plus Reports, under the heading "History and Operations", subsection "History", Defendant
represents that the Comprehensive Insight Plus Report contains "[ d]etailed information on the
history of a company, including background information on the management team and key
principals."
Cosmo--was

Exhibit A (emphasis added). Surely, the chief executive of Agape=-Nicholas
to be included in the "management

team" and considered one of the "key

principals", especially since his name appears as President in this very section of Plaintiff
Scherillo's Comprehensive

Insight Plus Report.

Id.

It is difficult to imagine a lay person

conceiving of a process whereby Defendant could competently perform the above without
resorting to a background check and investigation of the company's chief executive.

In short,

there is little "comprehensive" about Defendant's Comprehensive Insight Plus Report.
Defendant's

misrepresentation

cannot be deemed simple negligence.

Defendant

IS

acutely aware of the importance that a criminal history check will hold for potential purchasers
of a Comprehensive Insight Plus Report, but has taken no measures to remedy the problem.
Defendant is aware that a reasonable ordinary purchaser of its Comprehensive

Insight Plus

Report has no way of knowing the limitations Defendant secretly sets on its investigation.

See

Harber v. Graham, 105 N.J.L. 213, 215 (N.J. Err. & App. 1928). When Defendant represented
I As of Nov.ember?, 20 I 0, Defendant's .website continues to represent to prospective purchasers of a
~omprehen~lve Insight Plus Report that, In the course of preparing their report, Defendant will "[ljook
Into the business background of the company's owners." Exhibit C.

7
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to Plaintiffs that its Comprehensive Insight Plus Report would include evidence of bankruptcy,
fraud or criminal proceedings

in the history of the business or its management,

as well as

information as to the history of Agape and its owners, Defendant contractually assumed the duty
to fully and properly disclose this information. See generally Stathos v. Bunevich, 107 NJ.L. 269
(N.J. Err. & App. 1931). Defendant's failure to do so is materially misleading, egregious and
constitutes gross negligence.
It cannot be overstated that it is incumbent upon Defendant, as the moving party in the
within motion for summary judgment, to demonstrate to this Court that no reasonable fact finder
could find that Defendant's
negligence.

conduct and misrepresentations

rise above the level of ordinary

Defendant bears the considerable burden of convincing this Court that this matter is

devoid of a single material issue of fact necessitating trial on the issue of Defendant's

grossly

negligent conduct.
Defendant proffers the holding in Fidelity Leasing Corp. v. Dun & Bradstreet, Inc. in
support of its assertion that it was not grossly negligent in its representations to Plaintiffs, and as
such its conduct should fall within the protections of the Terms and Conditions exculpatory
disclaimer discussed infra. 494 F. Supp. 786 (E.D. Pa. 1980).

Defendant parenthetically

summarizes the Fidelity holding as "enforcing exculpatory clause for D&B's provision of credit
information on summary judgment, and finding no gross negligence or recklessness on the part
of D&B for not uncovering that the subject company was a sham organization." De! 's Racioppi
Brief; p. 19. While Defendant's

recitation of the holding is technically accurate, the facts of

Liberty can be aptly distinguished from the case at bar.
In Fidelity, the Plaintiff was a business corporation that sought Defendant's services to
obtain infonnation on a potential customer Intercontinental U
PI"ff
'
. pon amtI

8

s request for a report
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Defendant furnished an uncertified report that "gave no rating to the

company being examined, that stated clearly that a financial statement was 'deferred' and in the
absence of this financial information 'condition and net worth cannot be currently determined,'
and that stated that full background information on the officers and directors of the investigated
company was not available." Fidelity Leasing Corp., 494 F. Supp. at 790 (emphasis added). As
the Court noted, "[i]n effect Dun & Bradstreet said in its report that its information on
Intercontinental

was limited." Id.

It was on this basis that the Court declined to find that

Defendant acted with gross negligence.
Contrary to the facts of Fidelity, Plaintiffs herein were provided Comprehensive Insight
Plus Reports that listed numerous categories of business information on Agape. The individual
Comprehensive Insight Plus Reports concluded that Agape was financially strong and viable.
Simply stated, the Comprehensive

Insight Plus Report Defendant provided to each Plaintiff

contained far more specific representations

as to Agape's solvency and strength than did the

Intercontinental report in Fidelity. Additionally, Plaintiffs' Comprehensive Insight Plus Report
included a specific category yielding a decisive and affirmative answer as to any potential fraud
or misconduct on the part of Agape or its management; "NO". Moreover, each report is devoid
of precautionary qualifications or other statements meant to alert the recipient that data was
unavailable or incomplete, such as were made in the Intercontinental report.

In light of the

distinct and important differences between the fact pattern of Fidelity and the case at bar, it is of
no surprise that the Fidelity court stated just prior to rendering its holding:

On some other record another plaintiff-subscriber might be able to make out a
case that Dun & Bradstreet is grossly negligent in its general method of operation
in gathering and communicating the information to subscribers.

9
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Id. The instant fact pattern is precisely the case envisioned by the Fidelity court.

c.

The Disclaimer of Liability Does Not Disclaim Defendant's Gross Negligence

Defendant argues that Paragraph 3 of the Terms and Conditions exculpates it from all
liability in connection with the damages suffered by Plaintiffs resulting from their reliance on
information contained in the Comprehensive Insight Plus Report.

Paragraph 3 of Defendant's

Terms and Conditions states in pertinent part:

NEITHER D&B NOR ITS STRATEGIC PARTNERS SHALL BE LIABLE TO
YOU FOR ANY LOSS OR INJURY ARISING OUT OF OR CAUSED, IN
WHOLE OR IN PART, BY O&B'S AND/OR ITS STRATEGIC PARTNERS'
NEGLIGENT OR OTHER ACTS OR OMISSIONS IN PREPARING OR
DELIVERING THE PRODUCTS OR SERVICES OR IN DOING ANYTHING
RELATED THERETO.
D&B's Terms and Conditions, Exhibit D.
From the onset it should be noted that "the law does not favor exculpatory agreements
because they encourage a lack of care." Gershon v. Regency Diving Ctr., Inc., 368 N.J. Super.
237, 247 (App. Div. 2004).

Notwithstanding,

Defendant correctly states in its briefs that an

exculpatory agreement will generally be upheld under New Jersey law if, inter alia, it does not
violate public policy. See De! 's Racioppi Brief, p. 17. Public policy forbids a party's attempt to
escape liability through a contractual disclaimer for damages caused by gross negligence or
reckless conduct.

See Stelluti v. Casapenn Enterprises, LLC, 408 N.J. Super. 435, 439 (App.

Div. 2009); Hojnowsld v. Vans Skate Park, 187 N.J. 323, 333 (N.J. 2006) ("It is well settled that
to contract in advance to release tort liability resulting from ... reckless conduct violates public
policy.").

Accordingly, an "exculpatory agreement does not and should not insulate dangerous

conduct that is more culpable than ordinary negligence or carelessness." Stelluti, 408 N.J. Super.

10
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Indeed, both state and federal courts in New York have ruled on

numerous occasions that Defendant's

exculpatory clause and disclaimer of liability protect it

against only ordinary negligence. See, e.g.i Xiques v. Bradstreet Co., 24 N.Y.S. 48, 53 (I" Dep't
1893); Munro v. Bradstreet Co., 170 A.D. 294, 297 (1 st Dep't 1915) (holding that the disclaimer

"provisions relieved the agency from liability, except for gross negligence"); Hong Kong Export
Credit Insurance Corp. v. Dun & Bradstreet, 414 F. Supp. 153, 160 (S.D.N.Y. 1975) (under the
exculpatory clause "the defendant can't be held liable for what is called ordinary or simple
negligence, but only for what is called gross negligence").
As discussed in section II(B), supra, each Plaintiff herein justifiably
detriment on Defendant's

relied to their

false and misleading representations that its Comprehensive Insight

Plus Report would report "[ejvidence of bankruptcy, fraud or criminal proceedings in the history
of this business or its management" and contain detailed information on the history of Agape,
"including background information on the management team and key principals .... " Exhibit A.
Defendant recklessly represents to a prospective purchaser of a Comprehensive

Insight Plus

Report, such as Plaintiffs herein, that he or she will receive a specific service upon purchase, but
fails to provide that service once the purchase of the Comprehensive

Insight Plus Report is

complete. This conduct exceeds the bounds of ordinary negligence, and thus vitiates the efficacy
of Defendant's liability disclaimer as set forth in its Terms and Conditions.

As such, Defendant

is unable to escape liability for the damages sustained by Plaintiffs herein.

D.

Defendant's Limitation of Liability Clause is Unenforceable
Defendant's Gross Negligence

in Light of

Defendant argues that, should its liability disclaimer be found unenforceable

by this

Court, its liability to each Plaintiff is nevertheless capped at $500.00 as a result of a limiting
II
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clause in the Terms and Conditions. Paragraph 4 ofthe Terms and Conditions reads:
IF , NOTWITHSTANDING THE ABOVE, D&B AND/OR ITS STRATEGIC
PARTNERS ARE HELD TO BE LIABLE THE AMOUNT OF SUCH
LIABILITY SHALL NOT EXCEED $500.
Exhibit D.
As with Defendant's

general liability disclaimer, the limitation of liability clause fails.

Although under certain circumstances and conditions parties may willfully contract to limit a
party's liability for negligent conduct, it is a violation of public policy for a party to contractually
limit its liability for gross negligence

and/or reckless conduct. See Lucier v. Williams,

366 N.J. Super. 485,492 (App. Div. 2004). Thus, upon a finding that Defendant acted with gross
negligence, "that single fact would supersede any contractual limitation of liability."
Home Fashions, Inc. v. UTI,

us, Inc., 2004

Morgan

WL 1950370, at *7 (D.N.J. 2004).

For the reasons set forth supra, it is clear that Defendant acted with gross negligence and
recklessness in misrepresenting its services and the contents of the Comprehensive Insight Plus
Report to each Plaintiff.

Accordingly, as with the general disclaimer of liability, Defendant is

precluded from asserting a liability limitation pursuant to paragraph 4 of the Terms and
Conditions.

E.

Defendant's Misrepresentations and Gross Negligence in Connection With its
Comprehensive Insight Plus Report Was the Proximate Cause of Plaintiffs'
Damages

It is clear that Defendant's gross negligence and reckless conduct render both the liability
disclaimer and liability limiting clause inoperable, thereby leaving Defendant susceptible to
liability for the damages suffered by Plaintiffs herein.

As a final attempt to escape liability,

Defendant asserts that, due to "numerous intervening causes" contributing to the losses suffered

12
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by each Plaintiff, this Court cannot find that Defendant's

misrepresentations

and gross

negligence in connection with the Comprehensive Insight Plus Report furnished to each Plaintiff
was the proximate cause of the complained-of damages. De! 's Racioppi Brief, p. 28; De! 's
Scherillo Brief, p. 27.

i.

Proximate Cause as to Plaintiff Scherillo

Mr. Scherillo purchased a Comprehensive

Insight Plus Report and relied upon its

contents in deciding to invest $75,000.00 in Agape. While Defendant alleges that Mr. Scherillo
admitted in his deposition to numerous factors leading to his decision to invest in Agape,
including marketing material supplied by Agape and the fact that investors were getting paid in
prior years, Defendant fails to recognize the critical timing distinctions related to his reliance on
material supplied solely by Defendant.
As Mr. Scherillo acknowledged

at his deposition, while the aforementioned

factors

played a role in his initial investment in Agape, those factors had absolutely nothing to do with
his decision to re-invest.
Scherillo nevertheless

Regardless of the alleged past positive performance of Agape, Mr.

still attempted to exercise reasonably prudent business judgment

by

purchasing and relying upon Defendant's Comprehensive Insight Plus Report. Notwithstanding
this fact, the Defendant has taken Mr. Scherillo's statements out of context and has added its own
words; specifically when Defendant states on page 2, last paragraph, of its brief that Mr.
Scherillo "acknowledged

that several other factors, including the fact that investors had been

getting paid for the past 8-9 years, were much more important than the Plus Report in his
decision to reinvest."

Defendant took Mr. Scherillo's deposition statement, "[t]he overall [fact]

that everybody was getting paid on time in the last nine years was more important to me than
I

13

Case 2:10-cv-00829-KSH -PS Document 58

Filed 11/08/10 Page 3 of 8 PageID: 1004

anything" out of context.

Transcript of the Oral Examination of Plaintiff Scherillo, Sept. 15,

2010, Exhibit E, 19:6-9.

Mr. Scherillo made this statement after he was given a series of

questions regarding the Entrepreneur magazine article about Agape, which Mr. Scherillo stated
that he had never read. See id. at 16:12-19:9. Mr. Scherillo clearly stated that he only relied on
Defendant's report when he decided to take his initial investment together with any interest paid
on said initial investment and add an additional $25,000 more to a new Agape contract.
Transcript of the Oral Examination of PlaintiffScherillo,

July 22, 2010, Exhibit F, 68: 14-19.

In fact, Mr. Scherillo testified that even during his initial investment he was unsure and
uncertain as to Agape, stating that his conversations

with his wife regarding

the initial

investment were "nerve racking" and were filled with complete uncertainty. Exhibit F, 34:23-24.
In connection with his re-investment, Mr. Scherillo testified that he did not trust his friend Louie
Sorrentino's advice, but rather placed his trust in Defendant. See Exhibit F, 32:8-15; E, 32: 14-15
("But I didn't trust him.

I trusted, more, Dun and Bradstreet, really.").

Additionally, when

asked about the circumstances surrounding his re-investment, Mr. Scherillo testified that Mr.
Sorrentino's investment of $20,000 on "behalf of his girlfriend was not a factor, at all, in his
decision to invest". Exhibit F, 67: 11-14. While the record may show that Mr. Scherillo relied
upon other sources for his initial investment, the record is clear that he relied exclusively upon
the Defendant's report and Defendant's other marketing material for his reinvestment and would
not have reinvested but for the positive findings and representations

made in Defendant's

Comprehensive Insight Plus Report and other material," Exhibit F, 72:6-8.

2
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by:vrr.

? is an order

form, marked

DB 000225 and provided by Defendant, which

process of ordering Defendant's Comprehensive Insight PI

R
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Under the heading "Benefits and uses" Defe d
I J
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Plaintiffs herein, that the report will all~w theum·atontgcal.en~
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"Proximate cause" has been defined as "any cause which in the natural and continuous
sequence, unbroken by an efficient intervening cause, produces the result complained of and
without which the result would not have occurred."

Dawson v. Bunker Hill Plaza Assocs., 289

N.J. Super. 309, 322 (App. Div. 1996) (internal quotations and citations omitted). According to

Dawson, there may be two or more concurrent and directly cooperative proximate causes of an
injury. "Such causes need not be exclusively capable of producing the injury, they need only be
a substantial factor in bringing about the harmful result." Id. at 322. Indeed, the Dawson Court
states that, "[ e]ven if damage would have occurred in the absence of a defendant's negligence,
liability may still be imposed upon a showing that the negligent conduct was a substantial factor
in causing the alleged 'harm." Id
In Dawson, the Court affirmed the grant of summary judgment because no proximate
cause could be found where the Plaintiff's expert was unable to identify or establish that the
trusses involved in the accident that caused Plaintiffs
Those facts can easily be distinguished
Comprehensive

injuries were those operated by Defendant.

from the case at bar. Mr. Scherillo purchased a

Insight Plus Report from Defendant for the purpose of gaining credible and

reliable information on Agape.

Mr. Scherillo then, relying on the comfort of the positive

representations and information contained in the Comprehensive Insight Plus Report, decided to
invest $75,000.00 plus accumulated interest in Agape. For this investment Mr. Scherillo did not
use any of the "factors" alleged in Defendant's brief, but rather made it abundantly clear that his
decision to re-invest was based on the Comprehensive Insight Plus Report. Exhibit F, 68: 14-19;
69:21; 70:2; 72:6-8.

According

to Mr. Scherillo's

testimony,

he purchased

Defendant's

Comprehensive Insight Plus Report, spoke to his and a friend; that is all. When dropping off his
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contract and check to Agape for the re-investment, he met with Mr. Mascara for a "very brief, in
and out" moment. Exhibit F, 60:23-61: 13.
Unfortunately, Mr. Scherillo reliance on Defendant proved to be to his detriment, for, as
Mr. Scherillo stated at his deposition, he "absolutely" would have never invested his money in
Agape having known or been informed by Defendant that Nicholas Cosmo had been convicted
of a federal crime and incarcerated:
Mr. Scherillo: Nicholas Cosmo, arrested back in 1999, 2000, for securities fraud.
Question: And you're saying that would have caused you not to invest?
Mr. Scherillo: Absolutely.
Question: Even though the company had been around since 20007
Mr. Scherillo: I would never give money to a criminal.
Exhibit F, 91~17-24.

It was reasonable for Mr. Scherillo to have concluded that any such

negative information

would have surfaced when Defendant

searched

for "[ e]vidence

of

bankruptcy, fraud, or criminal proceedings in the history of [Agape] or its management", as
Defendant represented that it did on Mr. Scherillo's Comprehensive Insight Plus Report. Exhibit
A.

ii.

Proximate Cause as to Plaintiff Racioppi

As stated above, in Dawson the Court found that, "[e]ven if damage would have occurred
in the absence of a defendant's negligence, liability may still be imposed upon a showing that the
negligent conduct was a substantial factor in causing the alleged harm."

Dawson, 289 N.J.

Super. at 322. Defendant's argument against Mr. Racioppi mirrors closely that raised against
Mr. Scherillo: that numerous intervening causes contributed to the complained-of loss, and thus
Defendant cannot and should not be held liable.

As with Mr. Scherillo, Defendant supports this

position by reciting numerous instances during Mr. Racioppi's deposition where he allegedly
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confirmed that he engaged in other measures of due diligence outside of relying on Defendant's
Comprehensive Insight Plus Report.
Mr. Racioppi's response to Defendant's position is similar to that of Mr. Scherillo: while
Mr. Racioppi did speak with other individuals about Agape, and did conduct a basic laymen
inquiry into the company, Mr. Racioppi placed great weight on the contents of Defendant's
Comprehensive Insight Plus Report, and quite reasonably understood the report to include, inter
alia, a competent and professional

search for "[e]vidence

of bankruptcy, fraud or criminal

proceedings in the history of this business or its management"

and analysis of "background

information on the management team and key principals .... " Exhibit A.
While it is true that Mr. Racioppi did meet with Cosmo prior to investing, Mr. Racioppi
confirms that what was discussed during those meetings did not convince him to invest in Agape.
Transcript of the Oral Examination of Plaintiff Racioppi, Exhibit H, 45:3-5.

Instead, it was the

contents of the Comprehensive Insight Plus Report, complete with representations of a search
and analysis of background and criminal information on the company and its principals, and
Defendant's other marketing material that convinced Mr. Racioppi to invest in Agape.:' In fact,
one could not establish Mr. Racioppi's

reliance on Defendant's

Comprehensive

Insight Plus

Report in his decision to invest and reinvest more clearly than Mr. Racioppi himself, as he did
during his deposition

testimony.

In discussing

a later investment

Defendant asked Mr. Racioppi the following question:

m Agape, counsel for

"[P]rior to . . . making those two

Almost identical to Exhibit G herein, Exhibit I is a is an order form, marked DB 000224 and provided
by .Defendant, which ~as. viewed by Mr. Racioppi in the process of ordering Defendant's Comprehensive
In.slght Plus Report.
Ihis order form also states under the heading "Benefits and uses", that the report
Will allo,; a purchaser to ?~in insight into a company's management team with detailed information on a
company s officers. Exhibit 1
3
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investments of $5,000, did you do any further due diligence in connection with Agape?" Exhibit

u, 116:2-4.

Mr. Racioppi responded:

I ordered the report. I expected, I expected that you guys would have more due
diligence than I would be able to provide for myself .... I figured I was covered.
As long as you guys came back and told me everything was good, I felt good.
Jd.
It appears to be Defendant's

position that Mr. Racioppi's basic inquiry into investment

matters qualifies as some form of heightened due diligence on his part that acts to negate his
reliance on Defendant and sever the causal link. However, Defendant itself was not immune to
Mr. Racioppi's preliminary inquiry, for, prior to purchasing his Comprehensive
Report from Defendant,

Mr. Racioppi

researched

Defendant

Insight Plus

for the precise purpose

of

ascertaining what services Defendant offered; in the end, the positive things Mr. Racioppi found
as a result of Defendant's

marketing turned out to be illusory and inaccurate.

See Exhibit H,

67: 1-4 ("To see ... what you guys actually do and provide as a service. And what I found was
not true.").

Mr. Racioppi did not haphazardly purchase the Comprehensive Insight Plus Report,

nor did he stumble upon Defendant while aimlessly surfing the internet.

Instead, as is evident

from Mr. Racioppi's initial inquiry into Defendant, Mr. Racioppi, for the purpose of deciding
whether to invest in Agape, purposely sought out Defendant to utilize its services and to place
substantial and critical weight on the outcome of Defendant's report on the risk associated with
an Agape investment.
It is clear that the representations and statements made in the Comprehensive Insight Plus
Report Mr. Racioppi purchased from Defendant were a substantial factor in his ultimate decision
to invest in Agape.

After all, it is Mr. Racioppi's position that he "lost all of [his] money
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because of Dun and Bradstreet", not because of his conversations with a few individuals or
observations while at Agape offices. Exhibit H, 67: 11-12.

CONCLUSION

Defendant's

misrepresentations

and misleading

statements

In connection

with its

Comprehensive Insight Plus Report and its assessment of criminal activity associated with Agape
and former Agape management,
measures,

constitutes

together with its failure to take remedial and mitigating

gross negligence.

The "difference

between

negligence

and gross

negligence is matter of degree," which cannot always be stated with mathematical precision, but
instead should be "determined by finders of fact." Stuyvesant Associates v. Doe, 221 N.J. Super.
340, 344 (N.J. Super. Ct. 1987). Since the "judge does not function as a trier of fact in
determining a motion for summary judgment,"

the issues of fact raised above preclude the

granting of Defendant's within motion, and require that this matter be submitted to a jury as the
ultimate trier of fact. Lopez v. Swyer, 115 N.J. Super. 237,241 (App. Div. 1971). Accordingly,
Plaintiffs respectfully request that this Court deny Defendant's

motion for summary judgment

pursuant to Rule 56 of the Federal Rules of Civil Procedure.

Dated:

November 7, 2010

Eliot F. Bloom, Esq.
Law Offices of Eliot F. Bloom, PC
Attorneysfor Plaintiffs
114 Old Country Road, Suite 308
Mineola, New York 11501
(516) 739-5300
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