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MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS’
MOTION TO DISMISS AND FOR AN AWARD OF ATTORNEYS’
FEES AND REIMBURSEMENT OF LITIGATION EXPENSES

Plaintiffs1 respectfully submit this memorandum of law in support of their motion to
voluntarily dismiss this consolidated Action,2 and for an award of attorneys’ fees and
reimbursement of litigation expenses.
INTRODUCTION
By the present motion, Plaintiffs seek an Order dismissing this consolidated Action as moot,
and awarding Plaintiffs attorneys fees and expenses commensurate with the multi-billion dollar
benefit conferred on the Goldman Sachs Group, Inc. (“Goldman” or the “Company”) as a result of
Plaintiffs’ efforts in the prosecution of this action. Under established New York law, where a
shareholder’s prosecution of a derivative action produces a substantial benefit to the corporation,
that shareholder is entitled to an award of fees and expenses commensurate with the benefit
conferred. In addition, where, after filing an complaint, a defendant takes action that moots the
plaintiff’s claims by essentially providing the requested relief, the plaintiff is entitled to an award of
fees and expenses under the substantial benefit doctrine unless the defendant can prove that the
plaintiff’s action had no causal connection to the defendant’s conduct that produced the benefit. As
demonstrated below, Plaintiffs’ prosecution of this action produced benefits worth in excess of $5
billion for Goldman Sachs and its public shareholders. Based on this benefit, Plaintiffs seek an
award of fees and expenses in the amount of $5 million.
Plaintiffs commenced this action seeking to force Defendants to comply with their fiduciary
duties and abandon their historic practice of paying out nearly half of the Company’s net revenues
as compensation to employees, without regard to the source of the revenue or whether such revenue

1

“Plaintiffs” refers collectively to plaintiffs in each of the following shareholder derivative actions, which this Court
consolidated on March 9, 2010: Central Laborers Pension Fund v. Blankfein, et al., Index No. 600036/2010 (the
“Central Laborers action”); Security Police and Fire Professionals of America Retirement Fund, et al. v. Blankfein, et
al., Index No. 650740/2009 (the “Security Police action”); Brown v. Blankfein, et al., Index No. 650003/2010 (the
“Brown action”).
2

The “Action” refers to the Central Laborers action, the Security Police action and the Brown action, as consolidated.

could be attributed to the performance of the employees. On January 21, 2010, just hours before
Defendants’ answering papers responding to Plaintiffs’ Orders to Show Cause were required to be
served and filed, Goldman abruptly announced that it was fundamentally changing its compensation
structure for 2009. Departing from a decade-long practice of paying its employees nearly 50% of
net revenues as compensation and bonuses, Goldman subtracted roughly $500 million from its
bonus pool in the fourth quarter of 2009, reducing its anticipated compensation payout for 2009 by
over $5 billion.

The share of revenue devoted to compensation for 2009 was 35.8% of the

Company’s net revenues – its “lowest ever annual compensation ratio,”3 as Goldman itself pointed
out. Defendants’ conduct in this regard essentially conceded the case, and acquiesced to the
demands made by Plaintiffs.

By abandoning this decade-long practice in their January 21

announcement, Defendants mooted Plaintiffs’ claims, and the case should be dismissed. Because
Defendants’ decision to finally abandon their historic practice of religiously4 paying-out half the
firm’s net revenues as compensation mooted Plaintiffs’ claims and conferred a “substantial benefit”
on Goldman Sachs, Plaintiffs are entitled to an award of fees and expenses.
The substantial benefit doctrine was recognized by the United States Supreme Court in Mills
v. Electric Auto-Lite Co., 396 U.S. 375, 396 (1970), and is well established under the law of New
York, and elsewhere. See, e.g., Seinfeld v. Robinson, 676 N.Y.S.2d 579, 581-3 (N.Y. Sup. Ct.
1998); Koppel v. Wien, 743 F.2d 129, 135 (2d Cir. 1984); Brautigam v. Bratt, No. 98 Civ. 9060
(JSM), 2000 WL 1264289, at *1 (S.D.N.Y. Sept. 5, 2000). With regard to the application of the
doctrine to the particular facts of this case, and the reasonableness of Plaintiffs’ fee and expense
3

See Press Release, Goldman Sachs Reports Earnings Per Common Share Of $22.13 For 2009, Fourth Quarter
Earnings Per Common Share Were $8.20, Compensation and Benefits Down By $4 Billion or 20% From 2007, Lowest
Ever Annual Compensation Ratio, filed by The Goldman Sachs Group, Inc. as Exhibit 99.1 to Form 8-K (Jan. 21,
2010), attached to the Affidavit of Michael J. Barry In Support of Plaintiffs’ Motion To Dismiss And For An Award Of
Attorneys’ Fees And Reimbursement Of Litigation Expenses, sworn to on April 2, 2010 (“Barry Aff.”), as Exhibit 1.

4

See John Arlidge, I’m doing ‘God’s work’. Meet Mr Goldman Sachs, THE SUNDAY TIMES, November 8, 2009,
http://www.timesonline.co.uk/tol/news/world/us_and_americas/article6907681.ece (Barry Aff. Ex. 2).

2

request, Plaintiffs’ motion is supported by the Declaration of Professor Jesse M. Fried, of the
Harvard Law School5 and the Affirmation of Professor Arthur R. Miller of the New York
University Law School.6 Professor Fried, a noted scholar whose work on compensation-related
issues has been widely published and cited nationwide, explains that the benefit created through
Plaintiffs’ prosecution of this case can be quantified well in excess of $5 billion. Professor Miller,
well known for his work on civil procedure nationwide, explains that based on the $5 billion-plus
benefit provided through the prosecution of this action, Plaintiffs’ request for fees and expenses of
$5 million is well below fee awards in similar cases, and thus opines that Plaintiffs’ request here is
reasonable, if not conservative.
Defendants admit that the decision to fundamentally restructure compensation at Goldman
Sachs as announced on January 21 effectively mooted Plaintiffs’ claims. Def. OSC Br.7 at 9.
Defendants also cannot dispute that their decision to substantially reduce Goldman’s compensation
payout for 2009 produced a “substantial benefit” to the Company and its public shareholders.
Instead, Defendants argue that, notwithstanding a decade-long history of paying nearly half the
Company’s net revenues as compensation and the application of this same policy to the Company’s
financial results for the first three quarters of 2009, no such “policy” ever existed. Def. OSC Br. at
9. Defendants’ argument in this regard does not pass the straight-face test.
Goldman’s abrupt about-face on January 21 followed at least a decade of mechanically
adhering to the same well-established practice of paying nearly 50% of the Company’s net revenue

5

See Declaration of Professor Jesse M. Fried, dated April 2, 2010 (“Fried Decl.”).

6

See Affirmation of Arthur R. Miller, dated April 2, 2010 (“Miller Aff.”).

7

“Def. OSC Br.” refers to Defendants’ Memorandum In Support Of Their Cross-Motion For A Protective Order And
To Stay Discovery And In Opposition To Plaintiffs’ Motions To Expedite Discovery, filed January 21, 2010.

3

to employees as compensation.8 Goldman adamantly adhered to this policy in the face of the
collapse of the financial markets, the Company’s rescue courtesy of the U.S. taxpayer, harsh
criticism in the press and threats of draconian taxes and other government regulation. Thus,
consistent with this long-term policy, in the first three quarters of 2009, Goldman reserved $16.7
billion for compensation, constituting approximately 47% of Goldman’s total net revenues for that
period. Based on then-current projections, Goldman was on target to pay out nearly $22 billion in
bonuses for 2009.
Throughout 2009, while public outrage mounted, Goldman made it clear that it would not
back down on compensation. Defendant Blankfein’s now infamous comment that he was “doing
God’s work”9 and unapologetic claim that Goldman employees deserved every penny because they
“are among the most productive in the world”10 only reinforced Goldman’s commitment to pay out
nearly half the firm’s net revenues as compensation.
Thus, Defendants’ proclamation that Goldman never actually had any established policy of
dedicating nearly half the firm’s net revenues for payment as compensation is belied by the facts.
Yet, in the same breath, Defendants opposed Plaintiffs’ efforts to obtain discovery relating to their
compensation practices and their application of what can only be described as a well-established
policy. Def. OSC Br. at 16.

Defendants’ mere denials, however, are not enough. “When the

defendant has taken action to moot the suit, the defendant bears the burden of establishing the
absence of a causal connection between the suit and the defendant’s corrective action.” Brautigam
v. Bratt, 2000 WL 1264289, at *1 (emphasis supplied, applying New York law). Thus, to the extent
Defendants contest the factual predicate for Plaintiffs’ claims or deny that Plaintiffs’ prosecution of
8

See Andrew M. Cuomo, Attorney General, State of New York, No Rhyme or Reason: The ‘Heads I Win, Tails You
Lose’ Bank Bonus Culture, at 17 (Barry Aff. Ex. 3).

9
10

Barry Aff. Ex. 2.
See Greg Farrell, Goldman chief defends employees’ pay, FINANCIAL TIMES, November 10, 2009 (Barry Aff. Ex. 4).
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this action played a causal role in convincing them to comply with their fiduciary duties and
abandon their historic practice, the Court should order the parties to proceed with discovery
immediately.
As discussed below, Defendants’ abandonment of their well-established policy of paying
nearly half the Company’s net revenues to employees as compensation, made directly in response to
this Action, has provided the Company and its public shareholders with quantifiable economic
benefits worth in excess of $5 billion. As a result of the enormous financial benefits achieved here,
in addition to seeking to voluntarily dismiss the asserted claims as moot, Plaintiffs ask this Court to
award attorneys’ fees and litigation expenses in recognition of Plaintiffs’ efforts on behalf of the
Company and all of Goldman’s public shareholders.
STATEMENT OF FACTS
I.

ABUSIVE EXCESSIVE EXECUTIVE COMPENSATON PRACTICES ARE
WIDELY ACKNOWLEDGED AS HAVING CONTRIBUTED TO THE COLLAPSE
OF THE FINANCIAL MARKETS
During the extended economic boom in the 1990’s, executive compensation at public

companies soared to unprecedented levels. For instance, a Business Roundtable study found that
from 1995 to 2005, medium CEO compensation at 350 major companies rose 151%, while median
profits at those same companies rose 126%.11 The growth of executive compensation has far
outstripped that of compensation for other employees: by 2008, median CEO pay was more than
319 times median worker pay, as compared to 42 times in 1980.12
Within the financial industry, excessive compensation created a perverse set of incentives
for employees. For instance, by tying bonus awards and other compensation to achievement of
certain short-term financial objectives, employees were incentivized to place highly-leveraged and

11

See Robert Samuelson, The CEO Pay Controversy, REAL CLEAR POLITICS, July 12, 2006 (Barry Aff. Ex. 5).

12

See “2008 Trends in CEO Pay,” AFL-CIO (Barry Aff. Ex. 6).

5

CAVANAGH & O’HARA
Patrick J. O’Hara
John T. Long
407 East Adams Street
Springfield, Illinois 62701
Tel: 217-544-1771
Fax: 217-544-9894
THE GRANT LAW FIRM, PLLC
Lynda J. Grant
7 East 35th Street, 12th floor
New York, NY 10016
Tel: 917-697-8108
Fax: 917-256-1949
LASKY & RIFKIND, LTD.
Leigh R. Lasky
140 Broadway, 23rd Floor
New York, NY 10005
Tel: 212-907-0800
Fax: 212-684-6083

45

EXHIBIT H

EXHIBIT I

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 1 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 2 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 3 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 4 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 5 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 6 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 7 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 8 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 9 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 10 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 11 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 12 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 13 of 23

Case 1:10-cv-03229-BSJ-MHD Document 25

Filed 07/20/10 Page 14 of 23

EXHIBIT J

CONFIDENTIAL

ABACUS 2007-AC1, LTD.
(Incorporated with limited liability in the Cayman Islands)

ABACUS 2007-AC1, INC.
Class SS Variable Rate Notes
U.S.$50,000,000 Class A-1 Variable Rate Notes, Due 2038
U.S.$142,000,000 Class A-2 Variable Rate Notes, Due 2038
Class B Variable Rate Notes
Class C Variable Rate Notes
Class D Variable Rate Notes
Class FL Variable Rate Notes

ACA Management, L.L.C.
Portfolio Selection Agent
Secured Primarily by (i) the Collateral and (ii) the Issuer's rights under (a) the Collateral Put Agreement,
(b) the Basis Swap and (c) as Protection Seller, the Credit Default Swap referencing a pool of
Residential Mortgage-Backed Securities

____________________
The Notes are being offered hereby by Goldman, Sachs & Co. to Qualified Institutional Buyers in the United States in reliance on Rule 144A
under the Securities Act. In addition to the offering of the Notes in the United States, Goldman, Sachs & Co., selling through its agent, Goldman
Sachs International is concurrently offering the Notes outside the United States to non-U.S. Persons in offshore transactions in reliance on
Regulation S under the Securities Act. See "Underwriting".
The Notes of any Class may be issued in more than one Series due to differences in one or more of the date of issuance, the Series
Interest Rate, the Approved Currency in which such Notes are denominated, the Stated Maturity, the Non-Call Period and the date from which
interest will accrue.
See "Risk Factors" beginning on page 21 to read about factors you should consider before buying the Notes.
There is no established trading market for the Notes. Application will be made to admit the Notes on a stock exchange of the Issuer's
choice, if practicable. There can be no assurance that any such admission will be sought, granted or maintained.
____________________

It is a condition of the issuance of the Notes issued on the Closing Date that the Class A-1 Notes and the Class A-2 Notes be issued with a
rating of "Aaa" by Moody's Investors Service, Inc. ("Moody's"), and "AAA" by Standard & Poor's Ratings Services, a division of The McGraw-Hill
Companies, Inc. ("S&P"). A credit rating is not a recommendation to buy, sell or hold securities and may be subject to revision or withdrawal at
any time by the assigning rating agency. See "Ratings of the Notes".
See "Underwriting" for a discussion of the terms and conditions of the purchase of the Notes by the Initial Purchaser.
____________________

CERTAIN PLEDGED ASSETS OF THE ISSUER ARE THE SOLE SOURCE OF PAYMENTS ON THE NOTES. THE NOTES DO NOT
REPRESENT AN INTEREST IN OR OBLIGATIONS OF, AND ARE NOT INSURED OR GUARANTEED BY, THE HOLDERS OF THE NOTES,
GOLDMAN, SACHS & CO., GOLDMAN SACHS INTERNATIONAL, THE ADMINISTRATOR, THE SHARE TRUSTEE, THE PROTECTION
BUYER, THE BASIS SWAP COUNTERPARTY, THE COLLATERAL PUT PROVIDER, THE COLLATERAL DISPOSAL AGENT, THE
PORTFOLIO SELECTION AGENT OR ANY OF THEIR RESPECTIVE AFFILIATES. THE NOTES HAVE NOT BEEN AND WILL NOT BE
REGISTERED UNDER THE UNITED STATES SECURITIES ACT OF 1933, AS AMENDED, AND NEITHER OF THE ISSUERS WILL BE
REGISTERED UNDER THE UNITED STATES INVESTMENT COMPANY ACT OF 1940, AS AMENDED. THE NOTES ARE BEING OFFERED
AND SOLD IN THE UNITED STATES ONLY TO PERSONS WHO ARE (1) QUALIFIED INSTITUTIONAL BUYERS IN RELIANCE ON THE
EXEMPTION FROM THE REGISTRATION REQUIREMENTS PROVIDED BY RULE 144A UNDER THE SECURITIES ACT AND
(2) QUALIFIED PURCHASERS (FOR PURPOSES OF SECTION 3(c)(7) OF THE INVESTMENT COMPANY ACT), AND IN ACCORDANCE
WITH ANY OTHER APPLICABLE LAW. PROSPECTIVE PURCHASERS ARE HEREBY NOTIFIED THAT THE SELLER OF ANY NOTES MAY
BE RELYING ON THE EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF SECTION 5 OF THE SECURITIES ACT PROVIDED
BY RULE 144A. THE NOTES ARE BEING OFFERED AND SOLD OUTSIDE THE UNITED STATES TO NON-U.S. PERSONS IN OFFSHORE
TRANSACTIONS IN RELIANCE ON REGULATION S UNDER THE SECURITIES ACT. THE NOTES ARE NOT TRANSFERABLE EXCEPT IN
ACCORDANCE WITH THE RESTRICTIONS DESCRIBED UNDER "TRANSFER RESTRICTIONS".
____________________

The Notes are offered by the Initial Purchaser or its agent as specified herein, subject to its right to reject any order in whole or in part. It is
expected that the Global Notes will be ready for delivery in book-entry form only in New York, New York, on or about April 26, 2007, through the
facilities of DTC (or Euroclear, with respect to Notes issued in Approved Currencies other than Dollars, if any), against payment therefor in
immediately available funds. The Notes will have the minimum denominations set forth in "Summary—Notes".

Goldman, Sachs & Co.
____________________

Offering Circular dated April 26, 2007.

These adverse changes in market conditions may reduce the cashflow which the Issuer receives
from RMBS held by the Issuer (or a Credit Default Swap that reference RMBS), decrease the market
value of such RMBS and increase the incidence and severity of Credit Events under the Credit Default
Swap.
Currency Exchange Risk. The Reference Portfolio may include non-Dollar denominated
Reference Obligations. At the time that such non-Dollar denominated Reference Obligation is included in
the Reference Portfolio, the Credit Default Swap Calculation Agent will determine the Notional Foreign
Exchange Rate with respect to such non-Dollar denominated Reference Obligation. This Notional
Foreign Exchange Rate will not change during the time such non-Dollar denominated Reference
Obligation is in the Reference Portfolio, and, as such, will protect the Issuer from any unfavorable
fluctuation of the applicable currency rate (which would increase the amount of any Cash Settlement
Amount and/or Notional Principal Adjustment Amount relating to such non-Dollar denominated Reference
Obligation). However, because the Notional Foreign Exchange Rate is fixed, the Issuer will not benefit
from any favorable fluctuation of the applicable currency exchange rate (which would reduce the amount
of any Cash Settlement Amount and/or Notional Principal Adjustment Amount relating to such non-Dollar
denominated Reference Obligation).
In addition, in connection with a Mandatory Redemption, Collateral Securities may be liquidated
and the proceeds of such liquidation may be insufficient to pay the Currency Adjusted Aggregate
Outstanding Amount of each Series in full. To the extent that a Series of Notes is denominated in an
Approved Currency for which there is insufficient proceeds in such Approved Currency (at the applicable
level of priority) to pay the Currency Adjusted Aggregate Outstanding Amount of such Series of Notes in
full, available proceeds denominated in other Approved Currencies will be exchanged for such needed
Approved Currency at the applicable currency exchange rates at such time. Other Notes of such Class
denominated in any such other Approved Currency and Notes junior to such Class may experience
losses due to any adverse fluctuation of the applicable exchange currency rates. In addition, to the extent
there would be insufficient Principal Proceeds after giving effect to any such exchange to make all
principal payments on the Notes in connection with a Mandatory Redemption, with respect to any Class in
which Notes are denominated in more than one Approved Currency, such shortfall shall be borne pro rata
by Holders of such Class based on the Dollar equivalent principal amount of such Notes as determined
using the Spot FX Rate as of the third Business Day immediately prior to such Mandatory Redemption
Date, rather than the Applicable Series Foreign Exchange Rate for each related Series.
Average Life and Prepayment Considerations. The Stated Maturity of the Notes issued on the
Closing Date is March 1, 2038. The Stated Maturity may vary with respect to any additional issuance of
Notes; however, the average life of each Series of Notes is expected to be shorter than the number of
years until the Stated Maturity.
The approximations of the average life of each Class of Notes set forth in the table in
"Summary—Notes" with respect to the average life of each Class of Notes are not predictive and do not
necessarily reflect historical performance of the Reference Obligations. Such approximations will also be
affected by any Optional Redemption in Whole, Partial Optional Redemption, Mandatory Redemption or
the characteristics of the Reference Obligations, including the existence and frequency of exercise of any
optional redemption, mandatory prepayment or sinking fund features, the prevailing level of interest rates
and the actual default rate.
Certain Conflicts of Interest Relating to the Initial Purchaser and its Affiliates. Various potential
and actual conflicts of interest may nevertheless arise from the activities of the Initial Purchaser, the
Protection Buyer, the Basis Swap Counterparty, the Collateral Put Provider, the Collateral Disposal Agent
and their affiliates. The following, together with "—Limited Provision of Information about Reference
Obligations/Reference Entities", briefly summarize some of these conflicts, but is not intended to be an
exhaustive list of all such conflicts.

32

It is expected that the Initial Purchaser and/or its respective affiliates will have placed or
underwritten certain of the Reference Obligations and/or Collateral Securities at original issuance and/or
will have provided investment banking services, advisory, banking and other services to issuers of
Reference Obligations and/or Collateral Securities. The Initial Purchaser may not have completed its
resale of the Notes by any date certain, which may affect the liquidity of the Notes as well as the ability, if
any, of the Initial Purchaser to make a market in the Notes. From time to time, the Issuer may purchase
or sell Collateral Securities from and/or through Goldman, Sachs & Co. and/or any of its affiliates
(collectively, "Goldman Sachs"). The Issuer may invest in money market funds that are managed by
Goldman Sachs or for which the Trustee or its affiliates provides services, provided that such money
market funds otherwise qualify as Eligible Investments.
The Initial Purchaser, the Protection Buyer, the Basis Swap Counterparty, the Collateral Put
Provider, the Collateral Disposal Agent and certain of their respective affiliates are acting in a number of
capacities in connection with the transactions described herein. The Initial Purchaser, the Protection
Buyer, the Basis Swap Counterparty, the Collateral Put Provider, the Collateral Disposal Agent and each
of their respective affiliates acting in such capacities will have only the duties and responsibilities
expressly agreed to by such entity in the relevant capacity and will not, by virtue of acting in any other
capacity, be deemed to have other duties or responsibilities, other than as expressly provided with
respect to each such capacity. The Initial Purchaser, the Protection Buyer, the Basis Swap Counterparty,
the Collateral Put Provider, the Collateral Disposal Agent and their respective affiliates in their various
capacities may enter into business dealings from which they may derive revenues and profits in addition
to the fees stated in the various transaction documents, without any duty to account therefor. In such
dealings, the Initial Purchaser, the Protection Buyer, the Basis Swap Counterparty, the Collateral Put
Provider, the Collateral Disposal Agent and their respective affiliates may act in the same manner as if
the Notes had not been issued, regardless of whether any such action (including without limitation, any
action that might constitute or give rise to a Credit Event) might have an adverse effect on a Reference
Entity, a Reference Obligation or any guarantor in respect thereof or otherwise.
The Initial Purchaser, the Protection Buyer, the Basis Swap Counterparty, the Collateral Put
Provider, the Collateral Disposal Agent and their respective affiliates may hold long or short positions with
respect to Reference Obligations and/or other securities or obligations of related Reference Entities and
may enter into credit derivative or other derivative transactions with other parties pursuant to which it sells
or buys credit protection with respect to one or more related Reference Entities and/or Reference
Obligations. The Initial Purchaser, the Protection Buyer, the Basis Swap Counterparty, the Collateral Put
Provider, the Collateral Disposal Agent and their respective affiliates may act with respect to such
transactions and may exercise or enforce, or refrain from exercising or enforcing, any or all of its rights
and powers in connection therewith as if it had not entered into the Credit Default Swap, the Basis Swap,
the Collateral Put Agreement and the Collateral Disposal Agreement, and without regard to whether any
such action might have an adverse effect on the Issuer, the Noteholders, a related Reference Entity or
any Reference Obligation. If the Initial Purchaser, the Protection Buyer, the Basis Swap Counterparty,
the Collateral Put Provider, the Collateral Disposal Agent or their respective affiliates, holds claims
against a Reference Entity or a Reference Obligation other than in connection with the transactions
contemplated in this Offering Circular, such party's interest as a creditor may be in conflict with the
interests of the Issuer.
Certain Conflicts of Interest Relating to the Portfolio Selection Agent and its Affiliates. Various
potential and actual conflicts of interest may arise from the overall investment activities of the Portfolio
Selection Agent and its Affiliates. The Portfolio Selection Agent and its Affiliates will select the Initial
Reference Portfolio. The Portfolio Selection Agent, its Affiliates and accounts managed by any of the
foregoing may invest or invest for the account of others in debt obligations that would be appropriate for
inclusion in the Reference Portfolio and have no duty in making such investments or in acting in a way
that is favorable to the Issuer and to the Noteholders. Such investments may be different from those debt
obligations included in the Reference Portfolio. The Portfolio Selection Agent, its Affiliates and accounts
managed by any of the foregoing may have economic interests in, or other relationships with, Reference
33

transfer set forth therein are required to ensure compliance with the provisions of the Securities Act and
the Investment Company Act. Payments of principal and interest on individual definitive Notes shall be
payable by wire transfer in immediately available funds to an account maintained by the Holder thereof or
its nominee or, if appropriate instructions are not received at least fifteen days prior to the relevant
Payment Date, by check drawn on a bank and sent by mail to the Registered holder thereof or, for so
long as any of the Notes are listed on any stock exchange and the rules of such stock exchange shall so
require, at the office of the listing, paying and transfer agent.
TRANSFER RESTRICTIONS
Because of the following restrictions, purchasers are advised to consult legal counsel prior to
making any offer, resale, pledge or transfer of the Notes. Any purchase or transfer of the Notes will be
subject to the minimum denomination set forth in "Summary—Notes".
Rule 144A Global Notes
Each purchaser of a beneficial interest in a Rule 144A Global Note will be deemed to have
represented and agreed with the Issuer as follows:
(i) (A) The purchaser is a Qualified Institutional Buyer and a Qualified Purchaser, (B) the
purchaser is purchasing the Notes for its own account or the account of another Qualified Purchaser that
is also a Qualified Institutional Buyer as to which the purchaser exercises sole investment discretion, (C)
the purchaser and any such account is acquiring the Notes as principal for its own account for investment
and not for sale in connection with any distribution thereof, (D) the purchaser and any such account was
not formed solely for the purpose of investing in the Notes (except when each beneficial owner of the
purchaser or any such account is a Qualified Purchaser), (E) to the extent the purchaser (or any account
for which it is purchasing the Notes) is a private investment company formed on or before April 30, 1996,
the purchaser and each such account has received the necessary consent from its beneficial owners, (F)
neither the purchaser nor any such account is a pension, profit sharing or other retirement trust fund or
plan in which the partners, beneficiaries or participants, as applicable, may designate the particular
investments to be made, (G) the purchaser agrees that it and each such account shall not hold such
Notes for the benefit of any other Person and shall be the sole beneficial owner thereof for all purposes
and that it shall not sell participation interests in the Notes or enter into any other arrangement pursuant
to which any other Person shall be entitled to a beneficial interest in the distributions on the Notes, (H) the
Notes purchased directly or indirectly by the purchaser or any account for which it is purchasing the Notes
constitute an investment of no more than 40% of the purchaser's and each such account's assets (except
when each beneficial owner of the purchaser and each such account is a Qualified Purchaser), (I) the
purchaser and each such account is purchasing the Notes in a principal amount of not less than the
minimum denomination requirement for the purchaser and each such account, (J) the purchaser will
provide notice of the transfer restrictions set forth in the Indenture (including the exhibits thereto) to any
transferee of its Notes, (K) the purchaser understands and agrees that the Issuer may receive a list of
participants in the Notes from one or more book-entry depositories and (L) the purchaser understands
and agrees that any purported transfer of the Notes to a purchaser that does not comply with the
requirements of this paragraph (i) shall be null and void ab initio.
(ii)
If any U.S. Person that is not both a Qualified Institutional Buyer and a Qualified
Purchaser at the time it acquires an interest in a Note shall become the beneficial owner of any Note,
(any such Person, a "Non-Permitted Holder"), the Trustee or the Issuing and Paying Agent, as
applicable, shall, promptly after discovery that such Person is a Non-Permitted Holder by the Issuer, the
Co-Issuer, the Trustee or the Issuing and Paying Agent, as applicable (and notice by the Trustee, the
Issuing and Paying Agent or the Co-Issuer to the Issuer, if any of them makes the discovery), send notice
to such Non-Permitted Holder demanding that such Non-Permitted Holder transfer its interest to a Person
that is not a Non-Permitted Holder within 14 days of the date of such notice. If such Non-Permitted
Holder fails to transfer its Notes, the Issuer shall have the right, without further notice to the Non115

Permitted Holder, to sell such Notes or interest in Notes to a purchaser selected by the Issuer that is not a
Non-Permitted Holder on such terms as the Issuer may choose. The Issuer, or the Trustee or the Issuing
and Paying Agent, as applicable, acting on behalf of the Issuer, may select the purchaser by soliciting
one or more bids from one or more brokers or other market professionals that regularly deal in securities
similar to the Notes, and selling such Notes to the highest such bidder. However, the Issuer or the
Trustee or the Issuing and Paying Agent, as applicable, may select a purchaser by any other means
determined by it in its sole discretion and the Trustee or the Issuing and Paying Agent, as applicable,
may, at the expense of the Issuer, engage an independent investment bank to assist in such sale. The
Holder of each Note, the Non-Permitted Holder and each other Person in the chain of title from the Holder
to the Non-Permitted Holder, by its acceptance of an interest in the Notes, agrees to cooperate with the
Issuer and the Trustee or the Issuing and Paying Agent, as applicable, to effect such transfers. The
proceeds of such sale, net of any commissions, expenses and taxes due in connection with such sale
shall be remitted to the Non-Permitted Holder. The terms and conditions of any sale under this paragraph
shall be determined in the sole discretion of the Issuer, and neither the Issuer nor the Trustee or Issuing
and Paying Agent, as applicable, shall be liable to any Person having an interest in the Notes sold as a
result of any such sale or the exercise of such discretion.
If (1) an ERISA Plan or (2) a governmental, church, non-U.S. or other plan that is subject to any
federal, state, local or non-U.S. law that is substantially similar to the provisions of Title I of ERISA or
Section 4975 of the Code whose purchase, holding or disposition of an Issuer Note or any beneficial
interest therein will result in a non-exempt violation of any federal, state, local or non-U.S. law
substantially similar to Section 406 of ERISA or Section 4975 of the Code (any such person described in
clause (1) or (2) a "Non-Permitted ERISA Plan Holder") becomes the owner of Issuer Notes, the Issuer
shall, promptly after discovery that such person is a Non-Permitted ERISA Plan Holder by the Issuer or
the Issuing and Paying Agent (and notice by the Issuing and Paying Agent to the Issuer, if the Issuing and
Paying Agent makes the discovery), send notice to such Non-Permitted ERISA Plan Holder demanding
that such Non-Permitted ERISA Plan Holder transfer its Issuer Notes to a Person that is eligible to
purchase such Issuer Notes hereunder within 14 days of the date of such notice. If such Non-Permitted
ERISA Plan Holder fails to so transfer such Issuer Notes, the Issuer shall have the right, without further
notice to the Non-Permitted ERISA Plan Holder, to sell such Issuer Notes to a purchaser selected by the
Issuer that is eligible to purchase such Issuer Notes hereunder on such terms as the Issuer may choose.
The Issuer, or the Issuing and Paying Agent acting on behalf of the Issuer, may select the purchaser by
soliciting one or more bids from one or more brokers or other market professionals that regularly deal in
securities similar to the Issuer Notes and selling such Issuer Notes to the highest such bidder. However,
the Issuer or the Issuing and Paying Agent acting on behalf of the Issuer may select a purchaser by any
other means determined by it in its sole discretion. The Holder of each Issuer Note, the Non-Permitted
ERISA Plan Holder and each other Person in the chain of title from the Holder to the Non-Permitted
ERISA Plan Holder, by its acceptance of Issuer Notes agrees to cooperate with the Issuer and the Issuing
and Paying Agent to effect such transfers. The proceeds of such sale, net of any commissions, expenses
and taxes due in connection with such sale shall be remitted to the Non-Permitted ERISA Plan Holder.
The terms and conditions of any sale under this paragraph shall be determined in the sole discretion of
the Issuer, and the Issuer shall not be liable to any Person having an interest in the Issuer Notes sold as
a result of any such sale or the exercise of such discretion.
(iii)
The purchaser understands and agrees that the Notes have not been and will not be
registered or qualified under the Securities Act or any applicable state securities laws or the securities
laws of any other jurisdiction and the sale of the Notes to the purchaser is being made in reliance on an
exemption from registration under the Securities Act, and may be reoffered, resold, pledged or otherwise
transferred only (A)(i) to a Person whom the purchaser reasonably believes is a Qualified Institutional
Buyer purchasing for its own account or for the account of a Qualified Institutional Buyer as to which the
purchaser exercises sole investment discretion in a transaction meeting the requirements of Rule 144A or
(ii) in an offshore transaction complying with Rule 903 or Rule 904 of Regulation S and (B) in accordance
with all applicable securities laws of the states of the United States. The Issuer, the Co-Issuer and the
Issuer Assets have not been registered under the Investment Company Act and, therefore, no transfer
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having the effect of causing the Issuer, the Co-Issuer or the Issuer Assets to be required to be registered
as an investment company under the Investment Company Act will be recognized. The Notes are subject
to the restrictions on transfer set forth herein and in the Indenture and the Notes. The purchaser
understands and agrees that any purported transfer of the Notes to a purchaser that does not comply with
the requirements of this paragraph (iii) shall be null and void ab initio.
(iv)

The purchaser is not a member of the public of the Cayman Islands.

(v)
The purchaser is not purchasing the Notes with a view toward the resale, distribution or
other disposition thereof in violation of the Securities Act. The purchaser understands and agrees that an
investment in the Notes involves certain risks, including the risk of loss of its entire investment in the
Notes under certain circumstances. The purchaser has had access to such financial and other
information concerning the Issuer and the Notes as it deemed necessary or appropriate in order to make
an informed investment decision with respect to its purchase of the Notes, including an opportunity to ask
questions of, and request information from, the Issuer.
(vi)
In connection with the purchase of the Notes: (A) none of the Issuers, the Initial
Purchaser, the Trustee, the Issuing and Paying Agent, the Protection Buyer, the Basis Swap
Counterparty, the Collateral Put Provider, the Collateral Disposal Agent, the Portfolio Selection Agent, the
Administrator or the Share Trustee (or any of their respective Affiliates) is acting as a fiduciary or financial
or investment adviser for the purchaser; (B) the purchaser is not relying (for purposes of making any
investment decision or otherwise) upon any advice, counsel or representations (whether written or oral) of
the Issuers, the Initial Purchaser, the Trustee, the Issuing and Paying Agent, the Portfolio Selection
Agent, the Administrator or the Share Trustee (or any of their respective Affiliates) other than in the final
offering circular for such Notes and any representations expressly set forth in a written agreement with
such party; (C) none of the Issuers, the Initial Purchaser, the Trustee, the Issuing and Paying Agent, the
Portfolio Selection Agent, the Administrator or the Share Trustee (or any of their respective Affiliates) has
given to the purchaser (directly or indirectly through any other Person) any assurance, guarantee, or
representation whatsoever as to the expected or projected success, profitability, return, performance,
result, effect, consequence or benefit (including legal, regulatory, tax, financial, accounting or otherwise)
as to an investment in the Notes; (D) the purchaser has consulted with its own legal, regulatory, tax,
business, investment, financial and accounting advisers to the extent it has deemed necessary, and it has
made its own investment decisions (including decisions regarding the suitability of any transaction
pursuant to the Indenture) based upon its own judgment and upon any advice from such advisers as it
has deemed necessary and not upon any view expressed by the Issuers, the Initial Purchaser, the
Trustee, the Issuing and Paying Agent, the Portfolio Selection Agent, the Administrator or the Share
Trustee (or any of their respective Affiliates); (E) the purchaser has evaluated the terms and conditions of
the purchase and sale of the Notes with a full understanding of all of the risks thereof (economic and
otherwise), and it is capable of assuming, and willing to assume (financially and otherwise) those risks;
(F) the purchaser is a sophisticated investor; and (G) if acquiring the Notes for any account, the
purchaser has not made any disclosure, assurance, guarantee or representation not consistent with the
provisions and the requirements contained herein.
(vii)
In the case of the Co-Issued Notes, at the time of its acquisition and throughout the
period it holds such Co-Issued Note, either (A) the purchaser is not a Plan nor any entity whose
underlying assets include "plan assets" (within the meaning of the Plan Asset Regulations) by reason of
such Plan's investment in the entity, nor a governmental, church, non-U.S. or other plan which is subject
to any federal, state, local or non-U.S. law that is substantially similar to the provisions of Section 406 of
ERISA or Section 4975 of the Code or (B) if the purchaser is an entity described in (A), the purchase,
holding and disposition of a Co-Issued Note, as the case may be, will not constitute or result in a nonexempt prohibited transaction under Section 406 of ERISA or Section 4975 of the Code (or, in the case of
a governmental, church or non-U.S. or other plan, a non-exempt violation under any substantially similar
federal, state, local or non-U.S. law). Any purported transfer of a Note to a purchaser that does not
comply with the requirements of this paragraph (vii) shall be null and void ab initio.
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EXHIBIT K

RESTATED
CERTIFICATE OF INCORPORATION
OF
THE GOLDMAN SACHS GROUP, INC.
THE GOLDMAN SACHS GROUP, INC., a corporation organized and
existing under the Delaware General Corporation Law (the “Corporation”), DOES
HEREBY CERTIFY:
1. The name of the Corporation is The Goldman Sachs Group, Inc. The date of filing of
its original certificate of incorporation with the Secretary of State of the State of
Delaware was July 21, 1998.
2. This Restated Certificate of Incorporation restates and integrates and does not further
amend the provisions of the certificate of incorporation of the Corporation as heretofore
amended or supplemented. There is no discrepancy between the provisions of this
Restated Certificate of Incorporation and the provisions of the certificate of incorporation
of the Corporation as heretofore amended or supplemented. This Restated Certificate of
Incorporation has been duly adopted in accordance with the provisions of Section 245 of
the General Corporation Law of the State of Delaware. The text of the certificate of
incorporation is hereby restated to read herein as set forth in full:
FIRST. The name of the Corporation is The Goldman Sachs Group, Inc.
SECOND. The address of the Corporation’s registered office in the State of Delaware
is Corporation Trust Center, 1209 Orange Street in the City of Wilmington, County of
New Castle. The name of its registered agent at such address is The Corporation Trust
Company.
THIRD. The purpose of the Corporation is to engage in any lawful act or activity for
which corporations may be organized under the Delaware General Corporation Law.
Without limiting the generality of the foregoing, the Corporation shall have all of the
powers conferred on corporations by the Delaware General Corporation Law and
other law, including the power and authority to make an initial charitable contribution
(as defined in Section 170(c) of the Internal Revenue Code of 1986, as currently in
effect or as the same may hereafter be amended) of up to an aggregate of
$200,000,000 to one or more entities (the “Contribution”), and to make other
charitable contributions from time to time thereafter, in such amounts, on such terms
and conditions and for such purposes as may be lawful.
FOURTH. The total number of shares of all classes of stock which the Corporation
shall have authority to issue is 4,350,000,000, of which 4,000,000,000 shares of the
par value of $0.01 per share shall be a separate class designated as Common Stock,
200,000,000 shares of the par value of $0.01 per share shall be a separate class
designated as Nonvoting Common Stock and 150,000,000 shares of the par value of
$0.01 per share shall be a separate class designated as Preferred Stock.

COMMON STOCK AND NONVOTING COMMON STOCK
Except as set forth in this Article FOURTH, the Common Stock and the Nonvoting
Common Stock (together, the “Common Shares”) shall have the same rights and
privileges and shall rank equally, share ratably and be identical in all respects as to all
matters.
(i) Voting. Except as may be provided in this Restated Certificate of Incorporation
or required by law, the Common Stock shall have voting rights in the election of
directors and on all other matters presented to stockholders, with each holder of
Common Stock being entitled to one vote for each share of Common Stock held
of record by such holder on such matters. The Nonvoting Common Stock shall
have no voting rights other than such rights as may be required by the first
sentence of Section 242(b)(2) of the Delaware General Corporation Law or any
similar provision hereafter enacted; provided that an amendment of this Restated
Certificate of Incorporation to increase or decrease the number of authorized
shares of Nonvoting Common Stock (but not below the number of shares thereof
then outstanding) may be adopted by resolution adopted by the board of directors
of the Corporation and approved by the affirmative vote of the holders of a
majority of the voting power of all outstanding shares of Common Stock of the
Corporation and all other outstanding shares of stock of the Corporation entitled
to vote thereon irrespective of the provisions of Section 242(b)(2) of the Delaware
General Corporation Law or any similar provision hereafter enacted, with such
outstanding shares of Common Stock and other stock considered for this purpose
as a single class, and no vote of the holders of any shares of Nonvoting Common
Stock, voting separately as a class, shall be required therefor.
(ii) Dividends. Subject to the rights of the holders of any series of Preferred Stock,
holders of Common Stock and holders of Nonvoting Common Stock shall be
entitled to receive such dividends and distributions (whether payable in cash or
otherwise) as may be declared on the Common Shares by the board of directors of
the Corporation from time to time out of assets or funds of the Corporation legally
available therefor; provided that the board of directors of the Corporation shall
declare no dividend, and no dividend shall be paid, with respect to any
outstanding share of Common Stock or Nonvoting Common Stock, whether in
cash or otherwise (including any dividend in shares of Common Stock on or with
respect to shares of Common Stock or any dividend in shares of Nonvoting
Common Stock on or with respect to shares of Nonvoting Common Stock
(collectively, “Stock Dividends”)), unless, simultaneously, the same dividend is
declared or paid with respect to each share of Common Stock and Nonvoting
Common Stock. If a Stock Dividend is declared or paid with respect to one class,
then a Stock Dividend shall likewise be declared or paid with respect to the other
class and shall consist of shares of such other class in a number that bears the
same relationship to the total number of shares of such other class, issued and
outstanding immediately prior to the payment of such dividend, as the number of
shares comprising the Stock Dividend with respect to the first referenced class
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bears to the total number of shares of such first referenced class, issued and
outstanding immediately prior to the payment of such dividend. Stock Dividends
with respect to Common Stock may be paid only with shares of Common Stock.
Stock Dividends with respect to Nonvoting Common Stock may be paid only with
shares of Nonvoting Common Stock. Notwithstanding the foregoing, in the case
of any dividend in the form of capital stock of a subsidiary of the Corporation, the
capital stock of the subsidiary distributed to holders of Common Stock shall be
identical to the capital stock of the subsidiary distributed to holders of Nonvoting
Common Stock, except that the capital stock distributed to holders of Common
Stock may have full or any other voting rights and the capital stock distributed to
holders of Nonvoting Common Stock shall be non-voting to the same extent as
the Nonvoting Common Stock is non-voting.
(iii) Subdivisions, Combinations and Mergers. If the Corporation shall in any
manner split, subdivide or combine the outstanding shares of Common Stock or
the outstanding shares of Nonvoting Common Stock, the outstanding shares of the
other such class of the Common Shares shall likewise be split, subdivided or
combined in the same manner proportionately and on the same basis per share. In
the event of any merger, statutory share exchange, consolidation or similar form
of corporate transaction involving the Corporation (whether or not the
Corporation is the surviving entity), the holders of Common Stock and the holders
of Nonvoting Common Stock shall be entitled to receive the same per share
consideration, if any, except that any securities received by holders of Common
Stock in consideration of such stock may have full or any other voting rights and
any securities received by holders of Nonvoting Common Stock in consideration
of such stock shall be non-voting to the same extent as the Nonvoting Common
Stock is non-voting.
(iv) Rights on Liquidation. Subject to the rights of the holders of any series of
Preferred Stock, in the event of any liquidation, dissolution or winding-up of the
Corporation (whether voluntary or involuntary), the assets of the Corporation
available for distribution to stockholders shall be distributed in equal amounts per
share to the holders of Common Stock and the holders of Nonvoting Common
Stock, as if such classes constituted a single class. For purposes of this paragraph,
a merger, statutory share exchange, consolidation or similar corporate transaction
involving the Corporation (whether or not the Corporation is the surviving entity),
or the sale, transfer or lease by the Corporation of all or substantially all its assets,
shall not constitute or be deemed a liquidation, dissolution or winding-up of the
Corporation.
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PREFERRED STOCK
Shares of Preferred Stock may be issued in one or more series from time to time as
determined by the board of directors of the Corporation, and the board of directors of
the Corporation is authorized to fix by resolution or resolutions the designations and
the powers, preferences and rights, and the qualifications, limitations and restrictions
thereof, of the shares of each series of Preferred Stock, including the following:
(i) the distinctive serial designation of such series which shall distinguish it from
other series;
(ii) the number of shares included in such series;
(iii) whether dividends shall be payable to the holders of the shares of such series
and, if so, the basis on which such holders shall be entitled to receive dividends
(which may include, without limitation, a right to receive such dividends or
distributions as may be declared on the shares of such series by the board of
directors of the Corporation, a right to receive such dividends or distributions, or
any portion or multiple thereof, as may be declared on the Common Stock or any
other class of stock or, in addition to or in lieu of any other right to receive
dividends, a right to receive dividends at a particular rate or at a rate determined
by a particular method, in which case such rate or method of determining such
rate may be set forth), the form of such dividend, any conditions on which such
dividends shall be payable and the date or dates, if any, on which such dividends
shall be payable;
(iv) whether dividends on the shares of such series shall be cumulative and, if so,
the date or dates or method of determining the date or dates from which dividends
on the shares of such series shall be cumulative;
(v) the amount or amounts, if any, which shall be payable out of the assets of the
Corporation to the holders of the shares of such series upon the voluntary or
involuntary liquidation, dissolution or winding-up of the Corporation, and the
relative rights of priority, if any, of payment of the shares of such series;
(vi) the price or prices (in cash, securities or other property or a combination
thereof) at which, the period or periods within which and the terms and conditions
upon which the shares of such series may be redeemed, in whole or in part, at the
option of the Corporation or at the option of the holder or holders thereof or upon
the happening of a specified event or events;
(vii) the obligation, if any, of the Corporation to purchase or redeem shares of
such series pursuant to a sinking fund or otherwise and the price or prices (in
cash, securities or other property or a combination thereof) at which, the period or
periods within which and the terms and conditions upon which the shares of such
series shall be redeemed or purchased, in whole or in part, pursuant to such
obligation;
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(viii) whether or not the shares of such series shall be convertible or
exchangeable, at any time or times at the option of the holder or holders thereof or
at the option of the Corporation or upon the happening of a specified event or
events, into shares of any other class or classes or any other series of the same or
any other class or classes of stock of the Corporation or any other securities or
property of the Corporation or any other entity, and the price or prices (in cash,
securities or other property or a combination thereof) or rate or rates of
conversion or exchange and any adjustments applicable thereto; and
(ix) whether or not the holders of the shares of such series shall have voting
rights, in addition to the voting rights provided by law, and if so the terms of such
voting rights, which may provide, among other things and subject to the other
provisions of this Restated Certificate of Incorporation, that each share of such
series shall carry one vote or more or less than one vote per share, that the holders
of such series shall be entitled to vote on certain matters as a separate class (which
for such purpose may be comprised solely of such series or of such series and one
or more other series or classes of stock of the Corporation) and that all the shares
of such series entitled to vote on a particular matter shall be deemed to be voted
on such matter in the manner that a specified portion of the voting power of the
shares of such series or separate class are voted on such matter.
For all purposes, this Restated Certificate of Incorporation shall include each
certificate of designations (if any) setting forth the terms of a series of Preferred
Stock.
Subject to the rights, if any, of the holders of any series of Preferred Stock set forth in
a certificate of designations, an amendment of this Restated Certificate of
Incorporation to increase or decrease the number of authorized shares of any series of
Preferred Stock (but not below the number of shares thereof then outstanding) may be
adopted by resolution adopted by the board of directors of the Corporation and
approved by the affirmative vote of the holders of a majority of the voting power of
all outstanding shares of Common Stock of the Corporation and all other outstanding
shares of stock of the Corporation entitled to vote thereon irrespective of the
provisions of Section 242(b)(2) of the Delaware General Corporation Law or any
similar provision hereafter enacted, with such outstanding shares of Common Stock
and other stock considered for this purpose as a single class, and no vote of the
holders of any series of Preferred Stock, voting as a separate class, shall be required
therefor.
Except as otherwise required by law or provided in the certificate of designations for
the relevant series, holders of Common Shares, as such, shall not be entitled to vote
on any amendment of this Restated Certificate of Incorporation that alters or changes
the powers, preferences, rights or other terms of one or more outstanding series of
Preferred Stock if the holders of such affected series are entitled, either separately or
together with the holders of one or more other series of Preferred Stock, to vote
thereon as a separate class pursuant to this Restated Certificate of Incorporation or
pursuant to the Delaware General Corporation Law as then in effect.
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Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee of the board of directors of the Corporation (the
“Securities Issuance Committee”), the Securities Issuance Committee created a series
of shares of Preferred Stock designated as Floating Rate Non-Cumulative Preferred
Stock, Series A, by filing a certificate of designations of the Corporation with the
Secretary of State of the State of Delaware on April 22, 2005, and the voting powers,
designations, preferences and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of the Corporation’s Floating
Rate Non-Cumulative Preferred Stock, Series A, are set forth in Appendix A hereto
and are incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as 6.20% Non-Cumulative Preferred Stock,
Series B, by filing a certificate of designations of the Corporation with the Secretary
of State of the State of Delaware on October 28, 2005, and the voting powers,
designations, preferences and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of the Corporation’s 6.20%
Non-Cumulative Preferred Stock, Series B, are set forth in Appendix B hereto and are
incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as Floating Rate Non-Cumulative Preferred
Stock, Series C, by filing a certificate of designations of the Corporation with the
Secretary of State of the State of Delaware on October 28, 2005, and the voting
powers, designations, preferences and relative, participating, optional or other special
rights, and the qualifications, limitations or restrictions thereof, of the Corporation’s
Floating Rate Non-Cumulative Preferred Stock, Series C, are set forth in Appendix C
hereto and are incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as Floating Rate Non-Cumulative Preferred
Stock, Series D, by filing a certificate of designations of the Corporation with the
Secretary of State of the State of Delaware on May 23, 2006, and the voting powers,
designations, preferences and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of the Corporation’s Floating
Rate Non-Cumulative Preferred Stock, Series D, are set forth in Appendix D hereto
and are incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
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Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as Perpetual Non-Cumulative Preferred Stock,
Series E, by filing a certificate of designations of the Corporation with the Secretary
of State of the State of Delaware on May 14, 2007, and the voting powers,
designations, preferences and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of the Corporation’s
Perpetual Non-Cumulative Preferred Stock, Series E, are set forth in Appendix E
hereto and are incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as Perpetual Non-Cumulative Preferred Stock,
Series F, by filing a certificate of designations of the Corporation with the Secretary
of State of the State of Delaware on May 14, 2007, and the voting powers,
designations, preferences and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of the Corporation’s
Perpetual Non-Cumulative Preferred Stock, Series F, are set forth in Appendix F
hereto and are incorporated herein by reference.
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OPTIONS, WARRANTS AND OTHER RIGHTS
The board of directors of the Corporation is authorized to create and issue options,
warrants and other rights from time to time entitling the holders thereof to purchase
securities or other property of the Corporation or any other entity, including any class
or series of stock of the Corporation or any other entity and whether or not in
connection with the issuance or sale of any securities or other property of the
Corporation, for such consideration (if any), at such times and upon such other terms
and conditions as may be determined or authorized by the board of directors of the
Corporation and set forth in one or more agreements or instruments. Among other
things and without limitation, such terms and conditions may provide for the
following:
(i) adjusting the number or exercise price of such options, warrants or other rights
or the amount or nature of the securities or other property receivable upon
exercise thereof in the event of a subdivision or combination of any securities, or
a recapitalization, of the Corporation, the acquisition by any person of beneficial
ownership of securities representing more than a designated percentage of the
voting power of any outstanding series, class or classes of securities, a change in
ownership of the Corporation’s securities or a merger, statutory share exchange,
consolidation, reorganization, sale of assets or other occurrence relating to the
Corporation or any of its securities, and restricting the ability of the Corporation
to enter into an agreement with respect to any such transaction absent an
assumption by another party or parties thereto of the obligations of the
Corporation under such options, warrants or other rights;
(ii) restricting, precluding or limiting the exercise, transfer or receipt of such
options, warrants or other rights by any person that becomes the beneficial owner
of a designated percentage of the voting power of any outstanding series, class or
classes of securities of the Corporation or any direct or indirect transferee of such
a person, or invalidating or voiding such options, warrants or other rights held by
any such person or transferee; and
(iii) permitting the board of directors (or certain directors specified or qualified by
the terms of the governing instruments of such options, warrants or other rights)
to redeem, terminate or exchange such options, warrants or other rights.
This paragraph shall not be construed in any way to limit the power of the board of
directors of the Corporation to create and issue options, warrants or other rights.
FIFTH. The name and mailing address of the incorporator is Gregory K. Palm, 85
Broad Street, New York, New York 10004.
SIXTH. All corporate powers shall be exercised by the board of directors of the
Corporation, except as otherwise specifically required by law or as otherwise
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provided in this Restated Certificate of Incorporation. Any meeting of stockholders
may be postponed by action of the board of directors at any time in advance of such
meeting. The board of directors of the Corporation shall have the power to adopt such
rules and regulations for the conduct of the meetings and management of the affairs
of the Corporation as they may deem proper and the power to adjourn any meeting of
stockholders without a vote of the stockholders, which powers may be delegated by
the board of directors to the chairman of such meeting either in such rules and
regulations or pursuant to the by-laws of the Corporation.
Special meetings of stockholders of the Corporation may be called at any time by, but
only by, the board of directors of the Corporation, to be held at such date, time and
place either within or without the State of Delaware as may be stated in the notice of
the meeting.
The board of directors of the Corporation is authorized to adopt, amend or repeal bylaws of the Corporation. No adoption, amendment or repeal of a by-law by action of
stockholders shall be effective unless approved by the affirmative vote of the holders
of not less than 80% of the voting power of all outstanding shares of Common Stock
of the Corporation and all other outstanding shares of stock of the Corporation
entitled to vote on such matter, with such outstanding shares of Common Stock and
other stock considered for this purpose as a single class. Any vote of stockholders
required by this Article SIXTH shall be in addition to any other vote of stockholders
that may be required by law, this Restated Certificate of Incorporation, the by-laws of
the Corporation, any agreement with a national securities exchange or otherwise.
SEVENTH. Elections of directors need not be by written ballot except and to the
extent provided in the by-laws of the Corporation.
EIGHTH. The number of directors of the Corporation shall be fixed only by
resolution of the board of directors of the Corporation from time to time. Each
director who is serving as a director on the date of this Restated Certificate of
Incorporation shall hold office until the next annual meeting of stockholders after
such date and until his or her successor has been duly elected and qualified,
notwithstanding that such director may have been elected for a term that extended
beyond the date of such next annual meeting of stockholders. At each annual meeting
of stockholders after the date of this Restated Certificate of Incorporation, directors
elected at such annual meeting shall hold office until the next annual meeting of
stockholders and until their successors have been duly elected and qualified.
Any director may be removed, with or without cause, with the affirmative vote of the
holders of not less than 80% of the voting power of all outstanding shares of stock of
the Corporation entitled to vote generally in the election of directors, considered for
this purpose as a single class.
Vacancies and newly created directorships resulting from any increase in the
authorized number of directors or from any other cause (other than vacancies and
newly created directorships which the holders of any class or classes of stock or series
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thereof are expressly entitled by this Restated Certificate of Incorporation to fill) shall
be filled by, and only by, a majority of the directors then in office, although less than
a quorum, or by the sole remaining director. Any director appointed to fill a vacancy
or a newly created directorship shall hold office until the next annual meeting of
stockholders, and until his or her successor is elected and qualified or until his or her
earlier resignation or removal.
Notwithstanding the foregoing, in the event that the holders of any class or series of
Preferred Stock of the Corporation shall be entitled, voting separately as a class, to
elect any directors of the Corporation, then the number of directors that may be
elected by such holders voting separately as a class shall be in addition to the number
fixed pursuant to a resolution of the board of directors of the Corporation. Except as
otherwise provided in the terms of such class or series, (i) the terms of the directors
elected by such holders voting separately as a class shall expire at the annual meeting
of stockholders next succeeding their election and (ii) any director or directors elected
by such holders voting separately as a class may be removed, with or without cause,
by the holders of a majority of the voting power of all outstanding shares of stock of
the Corporation entitled to vote separately as a class in an election of such directors.
NINTH. In taking any action, including action that may involve or relate to a change
or potential change in the control of the Corporation, a director of the Corporation
may consider, among other things, both the long-term and short-term interests of the
Corporation and its stockholders and the effects that the Corporation's actions may
have in the short term or long term upon any one or more of the following matters:
(i) the prospects for potential growth, development, productivity and profitability
of the Corporation;
(ii) the Corporation’s current employees;
(iii) the retired former partners of The Goldman Sachs Group, L.P. (“GS Group”)
and the Corporation’s employees and other beneficiaries receiving or entitled to
receive retirement, welfare or similar benefits from or pursuant to any plan
sponsored, or agreement entered into, by the Corporation;
(iv) the Corporation’s customers and creditors;
(v) the ability of the Corporation to provide, as a going concern, goods, services,
employment opportunities and employment benefits and otherwise to contribute
to the communities in which it does business; and
(vi) such other additional factors as a director may consider appropriate in such
circumstances.
Nothing in this Article NINTH shall create any duty owed by any director of the
Corporation to any person or entity to consider, or afford any particular weight to, any
of the foregoing matters or to limit his or her consideration to the foregoing matters.
No such employee, retired former partner of GS Group, former employee,
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beneficiary, customer, creditor or community or member thereof shall have any rights
against any director of the Corporation or the Corporation under this Article NINTH.
TENTH. From and after the consummation of the initial public offering of the shares
of Common Stock of the Corporation, no action of stockholders of the Corporation
required or permitted to be taken at any annual or special meeting of stockholders of
the Corporation may be taken without a meeting of stockholders, without prior notice
and without a vote, and the power of stockholders of the Corporation to consent in
writing to the taking of any action without a meeting is specifically denied.
Notwithstanding this Article TENTH, the holders of any series of Preferred Stock of
the Corporation shall be entitled to take action by written consent to such extent, if
any, as may be provided in the terms of such series.
ELEVENTH. No provision of Articles SIXTH, NINTH, TENTH or TWELFTH or of
this Article ELEVENTH or of the second paragraph of Article EIGHTH shall be
amended, modified or repealed, and no provision inconsistent with any such
provision shall become part of this Restated Certificate of Incorporation, unless such
matter is approved by the affirmative vote of the holders of not less than 80% of the
voting power of all outstanding shares of Common Stock of the Corporation and all
other outstanding shares of stock of the Corporation entitled to vote on such matter,
with such outstanding shares of Common Stock and other stock considered for this
purpose as a single class. Any vote of stockholders required by this Article
ELEVENTH shall be in addition to any other vote of the stockholders that may be
required by law, this Restated Certificate of Incorporation, the by-laws of the
Corporation, any agreement with a national securities exchange or otherwise.
TWELFTH. A director of the Corporation shall not be liable to the Corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director of the
Corporation, except to the extent that such exemption from liability or limitation
thereof is not permitted under the Delaware General Corporation Law as currently in
effect or as the same may hereafter be amended.
Pursuant to the Plan of Incorporation of GS Group, dated as of March 8, 1999, as
currently in effect or as the same may hereafter be amended (the “Plan”), the
Corporation has the right, but not the obligation, to make special arrangements with
any person who was a partner of GS Group participating in the Plan to ameliorate, in
whole or in part, certain significantly disproportionate tax or other burdens. The board
of directors of the Corporation is authorized to cause the Corporation to make such
arrangements (which may include special payments) as the board of directors of the
Corporation may, in its sole discretion, deem appropriate to effectuate the intent of
the relevant provision of the Plan and the Corporation and each stockholder of the
Corporation shall, to the fullest extent permitted by law, be deemed to have approved
and ratified any such determination and to have waived any claim or objection on
behalf of the Corporation or any such stockholder arising out of the making of such
arrangements.
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Pursuant to the Plan, the Corporation has the right, but not the obligation, to register
with the Securities and Exchange Commission the resale of certain securities of the
Corporation by directors, employees and former directors and employees of the
Corporation and its subsidiaries and affiliates and former partners and employees of
GS Group and its subsidiaries and affiliates and to undertake various actions and to
enter into agreements and arrangements in connection therewith (collectively, the
“Registration Arrangements”). The board of directors of the Corporation is authorized
to cause the Corporation to undertake such Registration Arrangements as the board of
directors of the Corporation may, in its sole discretion, deem appropriate and the
Corporation and each stockholder of the Corporation shall, to the fullest extent
permitted by law, be deemed to have approved and ratified any such determination
and to have waived any claim or objection on behalf of the Corporation or any such
stockholder arising out of the undertaking of such Registration Arrangements.
The Corporation and each stockholder of the Corporation shall, to the fullest extent
permitted by law, be deemed to have approved and ratified any decision by the board
of directors of the Corporation to make the Contribution referred to in Article
THIRD, including the amount thereof (up to the limit specified in Article THIRD)
and to have waived any claim or objection on behalf of the Corporation or any such
stockholder arising out of any such decision to make, or the making of, the
Contribution.
The authorizations, approvals and ratifications contained in the second, third and
fourth paragraphs of this Article TWELFTH shall not be construed to indicate that
any other arrangements or contributions not specifically referred to in such
paragraphs are, by reason of such omission, not within the power and authority of the
board of directors of the Corporation or that the determination of the board of
directors of the Corporation with respect thereto should be judged by any legal
standard other than that which would have applied but for the inclusion of the second,
third and fourth paragraphs of this Article TWELFTH.
No amendment, modification or repeal of this Article TWELFTH shall adversely
affect any right or protection of a director of the Corporation that exists at the time of
such amendment, modification or repeal.
IN WITNESS WHEREOF, the Corporation has caused this Restated Certificate of
Incorporation to be signed and attested by its duly authorized officer on this 27th day of
June, 2007.
By: /s/ Gregory K. Palm
Name: Gregory K. Palm
Title: General Counsel

-12-

EXHIBIT L

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
THE GOLDMAN SACHS GROUP, INC.
THE GOLDMAN SACHS GROUP, INC., a corporation organized and
existing under the Delaware General Corporation Law (the “Corporation”), DOES HEREBY
CERTIFY:
1. The name of the Corporation is The Goldman Sachs Group, Inc. The date of filing of its
original certificate of incorporation with the Secretary of State of the State of Delaware
was July 21, 1998.
2. This amended and restated certificate of incorporation (this “Restated Certificate of
Incorporation”) amends, restates and integrates the provisions of the certificate of
incorporation of the Corporation and has been duly adopted in accordance with the
provisions of Sections 242 and 245 of the General Corporation Law of the State of
Delaware by the favorable vote of the requisite number of holders of the outstanding stock
of the Corporation entitled to vote thereon. The text of the certificate of incorporation is
hereby amended and restated to read herein as set forth in full:
FIRST. The name of the Corporation is The Goldman Sachs Group, Inc.
SECOND. The address of the Corporation’s registered office in the State of Delaware
is Corporation Trust Center, 1209 Orange Street in the City of Wilmington, County of
New Castle. The name of its registered agent at such address is The Corporation Trust
Company.
THIRD. The purpose of the Corporation is to engage in any lawful act or activity for
which corporations may be organized under the Delaware General Corporation Law.
Without limiting the generality of the foregoing, the Corporation shall have all of the
powers conferred on corporations by the Delaware General Corporation Law and other
law, including the power and authority to make an initial charitable contribution (as
defined in Section 170(c) of the Internal Revenue Code of 1986, as currently in effect
or as the same may hereafter be amended) of up to an aggregate of $200,000,000 to one
or more entities (the “Contribution”), and to make other charitable contributions from
time to time thereafter, in such amounts, on such terms and conditions and for such
purposes as may be lawful.
FOURTH. The total number of shares of all classes of stock which the Corporation
shall have authority to issue is 4,350,000,000, of which 4,000,000,000 shares of the par
value of $0.01 per share shall be a separate class designated as Common Stock,
200,000,000 shares of the par value of $0.01 per share shall be a separate class
designated as Nonvoting Common Stock and 150,000,000 shares of the par value of
$0.01 per share shall be a separate class designated as Preferred Stock.

COMMON STOCK AND NONVOTING COMMON STOCK
Except as set forth in this Article FOURTH, the Common Stock and the Nonvoting
Common Stock (together, the “Common Shares”) shall have the same rights and
privileges and shall rank equally, share ratably and be identical in all respects as to all
matters.
(i) Voting. Except as may be provided in this Restated Certificate of Incorporation
or required by law, the Common Stock shall have voting rights in the election of
directors and on all other matters presented to stockholders, with each holder of
Common Stock being entitled to one vote for each share of Common Stock held of
record by such holder on such matters. The Nonvoting Common Stock shall have
no voting rights other than such rights as may be required by the first sentence of
Section 242(b)(2) of the Delaware General Corporation Law or any similar
provision hereafter enacted; provided that an amendment of this Restated
Certificate of Incorporation to increase or decrease the number of authorized shares
of Nonvoting Common Stock (but not below the number of shares thereof then
outstanding) may be adopted by resolution adopted by the board of directors of the
Corporation and approved by the affirmative vote of the holders of a majority of the
voting power of all outstanding shares of Common Stock of the Corporation and all
other outstanding shares of stock of the Corporation entitled to vote thereon
irrespective of the provisions of Section 242(b)(2) of the Delaware General
Corporation Law or any similar provision hereafter enacted, with such outstanding
shares of Common Stock and other stock considered for this purpose as a single
class, and no vote of the holders of any shares of Nonvoting Common Stock, voting
separately as a class, shall be required therefor.
(ii) Dividends. Subject to the rights of the holders of any series of Preferred Stock,
holders of Common Stock and holders of Nonvoting Common Stock shall be
entitled to receive such dividends and distributions (whether payable in cash or
otherwise) as may be declared on the Common Shares by the board of directors of
the Corporation from time to time out of assets or funds of the Corporation legally
available therefor; provided that the board of directors of the Corporation shall
declare no dividend, and no dividend shall be paid, with respect to any outstanding
share of Common Stock or Nonvoting Common Stock, whether in cash or
otherwise (including any dividend in shares of Common Stock on or with respect to
shares of Common Stock or any dividend in shares of Nonvoting Common Stock
on or with respect to shares of Nonvoting Common Stock (collectively, “Stock
Dividends”)), unless, simultaneously, the same dividend is declared or paid with
respect to each share of Common Stock and Nonvoting Common Stock. If a Stock
Dividend is declared or paid with respect to one class, then a Stock Dividend shall
likewise be declared or paid with respect to the other class and shall consist of
shares of such other class in a number that bears the same relationship to the total
number of shares of such other class, issued and outstanding immediately prior to
the payment of such dividend, as the number of shares comprising the Stock
Dividend with respect to the first referenced class bears to the total number of
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shares of such first referenced class, issued and outstanding immediately prior to
the payment of such dividend. Stock Dividends with respect to Common Stock may
be paid only with shares of Common Stock. Stock Dividends with respect to
Nonvoting Common Stock may be paid only with shares of Nonvoting Common
Stock. Notwithstanding the foregoing, in the case of any dividend in the form of
capital stock of a subsidiary of the Corporation, the capital stock of the subsidiary
distributed to holders of Common Stock shall be identical to the capital stock of the
subsidiary distributed to holders of Nonvoting Common Stock, except that the
capital stock distributed to holders of Common Stock may have full or any other
voting rights and the capital stock distributed to holders of Nonvoting Common
Stock shall be non-voting to the same extent as the Nonvoting Common Stock is
non-voting.
(iii) Subdivisions, Combinations and Mergers. If the Corporation shall in any
manner split, subdivide or combine the outstanding shares of Common Stock or the
outstanding shares of Nonvoting Common Stock, the outstanding shares of the
other such class of the Common Shares shall likewise be split, subdivided or
combined in the same manner proportionately and on the same basis per share. In
the event of any merger, statutory share exchange, consolidation or similar form of
corporate transaction involving the Corporation (whether or not the Corporation is
the surviving entity), the holders of Common Stock and the holders of Nonvoting
Common Stock shall be entitled to receive the same per share consideration, if any,
except that any securities received by holders of Common Stock in consideration of
such stock may have full or any other voting rights and any securities received by
holders of Nonvoting Common Stock in consideration of such stock shall be
non-voting to the same extent as the Nonvoting Common Stock is non-voting.
(iv) Rights on Liquidation. Subject to the rights of the holders of any series of
Preferred Stock, in the event of any liquidation, dissolution or winding-up of the
Corporation (whether voluntary or involuntary), the assets of the Corporation
available for distribution to stockholders shall be distributed in equal amounts per
share to the holders of Common Stock and the holders of Nonvoting Common
Stock, as if such classes constituted a single class. For purposes of this paragraph, a
merger, statutory share exchange, consolidation or similar corporate transaction
involving the Corporation (whether or not the Corporation is the surviving entity),
or the sale, transfer or lease by the Corporation of all or substantially all its assets,
shall not constitute or be deemed a liquidation, dissolution or winding-up of the
Corporation.
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PREFERRED STOCK
Shares of Preferred Stock may be issued in one or more series from time to time as
determined by the board of directors of the Corporation, and the board of directors of
the Corporation is authorized to fix by resolution or resolutions the designations and
the powers, preferences and rights, and the qualifications, limitations and restrictions
thereof, of the shares of each series of Preferred Stock, including the following:
(i) the distinctive serial designation of such series which shall distinguish it from
other series;
(ii) the number of shares included in such series;
(iii) whether dividends shall be payable to the holders of the shares of such series
and, if so, the basis on which such holders shall be entitled to receive dividends
(which may include, without limitation, a right to receive such dividends or
distributions as may be declared on the shares of such series by the board of
directors of the Corporation, a right to receive such dividends or distributions, or
any portion or multiple thereof, as may be declared on the Common Stock or any
other class of stock or, in addition to or in lieu of any other right to receive
dividends, a right to receive dividends at a particular rate or at a rate determined by
a particular method, in which case such rate or method of determining such rate
may be set forth), the form of such dividend, any conditions on which such
dividends shall be payable and the date or dates, if any, on which such dividends
shall be payable;
(iv) whether dividends on the shares of such series shall be cumulative and, if so,
the date or dates or method of determining the date or dates from which dividends
on the shares of such series shall be cumulative;
(v) the amount or amounts, if any, which shall be payable out of the assets of the
Corporation to the holders of the shares of such series upon the voluntary or
involuntary liquidation, dissolution or winding-up of the Corporation, and the
relative rights of priority, if any, of payment of the shares of such series;
(vi) the price or prices (in cash, securities or other property or a combination
thereof) at which, the period or periods within which and the terms and conditions
upon which the shares of such series may be redeemed, in whole or in part, at the
option of the Corporation or at the option of the holder or holders thereof or upon
the happening of a specified event or events;
(vii) the obligation, if any, of the Corporation to purchase or redeem shares of such
series pursuant to a sinking fund or otherwise and the price or prices (in cash,
securities or other property or a combination thereof) at which, the period or
periods within which and the terms and conditions upon which the shares of such
series shall be redeemed or purchased, in whole or in part, pursuant to such
obligation;
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(viii) whether or not the shares of such series shall be convertible or exchangeable,
at any time or times at the option of the holder or holders thereof or at the option of
the Corporation or upon the happening of a specified event or events, into shares of
any other class or classes or any other series of the same or any other class or
classes of stock of the Corporation or any other securities or property of the
Corporation or any other entity, and the price or prices (in cash, securities or other
property or a combination thereof) or rate or rates of conversion or exchange and
any adjustments applicable thereto; and
(ix) whether or not the holders of the shares of such series shall have voting rights,
in addition to the voting rights provided by law, and if so the terms of such voting
rights, which may provide, among other things and subject to the other provisions
of this Restated Certificate of Incorporation, that each share of such series shall
carry one vote or more or less than one vote per share, that the holders of such series
shall be entitled to vote on certain matters as a separate class (which for such
purpose may be comprised solely of such series or of such series and one or more
other series or classes of stock of the Corporation) and that all the shares of such
series entitled to vote on a particular matter shall be deemed to be voted on such
matter in the manner that a specified portion of the voting power of the shares of
such series or separate class are voted on such matter.
For all purposes, this Restated Certificate of Incorporation shall include each certificate
of designations (if any) setting forth the terms of a series of Preferred Stock.
Subject to the rights, if any, of the holders of any series of Preferred Stock set forth in a
certificate of designations, an amendment of this Restated Certificate of Incorporation
to increase or decrease the number of authorized shares of any series of Preferred Stock
(but not below the number of shares thereof then outstanding) may be adopted by
resolution adopted by the board of directors of the Corporation and approved by the
affirmative vote of the holders of a majority of the voting power of all outstanding
shares of Common Stock of the Corporation and all other outstanding shares of stock of
the Corporation entitled to vote thereon irrespective of the provisions of Section
242(b)(2) of the Delaware General Corporation Law or any similar provision hereafter
enacted, with such outstanding shares of Common Stock and other stock considered for
this purpose as a single class, and no vote of the holders of any series of Preferred
Stock, voting as a separate class, shall be required therefor.
Except as otherwise required by law or provided in the certificate of designations for
the relevant series, holders of Common Shares, as such, shall not be entitled to vote on
any amendment of this Restated Certificate of Incorporation that alters or changes the
powers, preferences, rights or other terms of one or more outstanding series of
Preferred Stock if the holders of such affected series are entitled, either separately or
together with the holders of one or more other series of Preferred Stock, to vote thereon
as a separate class pursuant to this Restated Certificate of Incorporation or pursuant to
the Delaware General Corporation Law as then in effect.
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Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee of the board of directors of the Corporation (the
“Securities Issuance Committee”), the Securities Issuance Committee created a series
of shares of Preferred Stock designated as Floating Rate Non-Cumulative Preferred
Stock, Series A, by filing a certificate of designations of the Corporation with the
Secretary of State of the State of Delaware on April 22, 2005, and the voting powers,
designations, preferences and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of the Corporation’s Floating
Rate Non-Cumulative Preferred Stock, Series A, are set forth in Appendix A hereto and
are incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as 6.20% Non-Cumulative Preferred Stock, Series
B, by filing a certificate of designations of the Corporation with the Secretary of State
of the State of Delaware on October 28, 2005, and the voting powers, designations,
preferences and relative, participating, optional or other special rights, and the
qualifications, limitations or restrictions thereof, of the Corporation’s 6.20%
Non-Cumulative Preferred Stock, Series B, are set forth in Appendix B hereto and are
incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as Floating Rate Non-Cumulative Preferred
Stock, Series C, by filing a certificate of designations of the Corporation with the
Secretary of State of the State of Delaware on October 28, 2005, and the voting powers,
designations, preferences and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of the Corporation’s Floating
Rate Non-Cumulative Preferred Stock, Series C, are set forth in Appendix C hereto and
are incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as Floating Rate Non-Cumulative Preferred
Stock, Series D, by filing a certificate of designations of the Corporation with the
Secretary of State of the State of Delaware on May 23, 2006, and the voting powers,
designations, preferences and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of the Corporation’s Floating
Rate Non-Cumulative Preferred Stock, Series D, are set forth in Appendix D hereto and
are incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
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Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as Perpetual Non-Cumulative Preferred Stock,
Series E, by filing a certificate of designations of the Corporation with the Secretary of
State of the State of Delaware on May 14, 2007, and the voting powers, designations,
preferences and relative, participating, optional or other special rights, and the
qualifications, limitations or restrictions thereof, of the Corporation’s Perpetual
Non-Cumulative Preferred Stock, Series E, are set forth in Appendix E hereto and are
incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as Perpetual Non-Cumulative Preferred Stock,
Series F, by filing a certificate of designations of the Corporation with the Secretary of
State of the State of Delaware on May 14, 2007, and the voting powers, designations,
preferences and relative, participating, optional or other special rights, and the
qualifications, limitations or restrictions thereof, of the Corporation’s Perpetual
Non-Cumulative Preferred Stock, Series F, are set forth in Appendix F hereto and are
incorporated herein by reference.
Pursuant to the authority conferred by this Article FOURTH upon the board of
directors of the Corporation and authority delegated by the board of directors to the
Securities Issuance Committee, the Securities Issuance Committee created a series of
shares of Preferred Stock designated as 10% Cumulative Perpetual Preferred Stock,
Series G, by filing a certificate of designations of the Corporation with the Secretary of
State of the State of Delaware on September 30, 2008, and the voting powers,
designations, preferences and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of the Corporation’s 10%
Cumulative Perpetual Preferred Stock, Series G, are set forth in Appendix G hereto and
are incorporated herein by reference.
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OPTIONS, WARRANTS AND OTHER RIGHTS
The board of directors of the Corporation is authorized to create and issue options,
warrants and other rights from time to time entitling the holders thereof to purchase
securities or other property of the Corporation or any other entity, including any class
or series of stock of the Corporation or any other entity and whether or not in
connection with the issuance or sale of any securities or other property of the
Corporation, for such consideration (if any), at such times and upon such other terms
and conditions as may be determined or authorized by the board of directors of the
Corporation and set forth in one or more agreements or instruments. Among other
things and without limitation, such terms and conditions may provide for the following:
(i) adjusting the number or exercise price of such options, warrants or other rights
or the amount or nature of the securities or other property receivable upon exercise
thereof in the event of a subdivision or combination of any securities, or a
recapitalization, of the Corporation, the acquisition by any person of beneficial
ownership of securities representing more than a designated percentage of the
voting power of any outstanding series, class or classes of securities, a change in
ownership of the Corporation’s securities or a merger, statutory share exchange,
consolidation, reorganization, sale of assets or other occurrence relating to the
Corporation or any of its securities, and restricting the ability of the Corporation to
enter into an agreement with respect to any such transaction absent an assumption
by another party or parties thereto of the obligations of the Corporation under such
options, warrants or other rights;
(ii) restricting, precluding or limiting the exercise, transfer or receipt of such
options, warrants or other rights by any person that becomes the beneficial owner
of a designated percentage of the voting power of any outstanding series, class or
classes of securities of the Corporation or any direct or indirect transferee of such a
person, or invalidating or voiding such options, warrants or other rights held by any
such person or transferee; and
(iii) permitting the board of directors (or certain directors specified or qualified by
the terms of the governing instruments of such options, warrants or other rights) to
redeem, terminate or exchange such options, warrants or other rights.
This paragraph shall not be construed in any way to limit the power of the board of
directors of the Corporation to create and issue options, warrants or other rights.
FIFTH. [Reserved]
SIXTH. All corporate powers shall be exercised by the board of directors of the
Corporation, except as otherwise specifically required by law or as otherwise provided
in this Restated Certificate of Incorporation. Any meeting of stockholders may be
postponed by action of the board of directors at any time in advance of such meeting.
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The board of directors of the Corporation shall have the power to adopt such rules and
regulations for the conduct of the meetings and management of the affairs of the
Corporation as they may deem proper and the power to adjourn any meeting of
stockholders without a vote of the stockholders, which powers may be delegated by the
board of directors to the chairman of such meeting either in such rules and regulations
or pursuant to the by-laws of the Corporation.
Special meetings of stockholders of the Corporation may be called at any time by, but
only by, the board of directors of the Corporation or, as and to the extent required by
the by-laws of the Corporation, by the Secretary of the Corporation upon the written
request of the holders of record of not less than 25% of the voting power of all
outstanding shares of Common Stock of the Corporation, such voting power to be
calculated and determined in the manner specified, and with any limitations as may be
set forth, in the Corporation’s by-laws (the “Requisite Percent”). Each special meeting
shall be held at such date, time and place either within or without the State of Delaware
as may be stated in the notice of the meeting.
The board of directors of the Corporation is authorized to adopt, amend or repeal
by-laws of the Corporation. No adoption, amendment or repeal of a by-law by action of
stockholders shall be effective unless approved by the affirmative vote of not less than
a majority of shares present in person or represented by proxy at the meeting and
entitled to vote on such matter, with all shares of Common Stock of the Corporation
and other stock of the Corporation entitled to vote on such matter considered for this
purpose as a single class; for purposes of this sentence votes cast “for” or “against” and
“abstentions” with respect to such matter shall be counted as shares of stock of the
Corporation entitled to vote on such matter, while “broker nonvotes” (or other shares of
stock of the Corporation similarly not entitled to vote) shall not be counted as shares
entitled to vote on such matter. Any vote of stockholders required by this Article
SIXTH shall be in addition to any other vote of stockholders that may be required by
law, this Restated Certificate of Incorporation, the by-laws of the Corporation, any
agreement with a national securities exchange or otherwise.
SEVENTH. Elections of directors need not be by written ballot except and to the extent
provided in the by-laws of the Corporation.
EIGHTH. The number of directors of the Corporation shall be fixed only by resolution
of the board of directors of the Corporation from time to time. Each director who is
serving as a director on the date of this Restated Certificate of Incorporation shall hold
office until the next annual meeting of stockholders after such date and until his or her
successor has been duly elected and qualified, notwithstanding that such director may
have been elected for a term that extended beyond the date of such next annual meeting
of stockholders. At each annual meeting of stockholders after the date of this Restated
Certificate of Incorporation, directors elected at such annual meeting shall hold office
until the next annual meeting of stockholders and until their successors have been duly
elected and qualified.
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Vacancies and newly created directorships resulting from any increase in the
authorized number of directors or from any other cause (other than vacancies and
newly created directorships which the holders of any class or classes of stock or series
thereof are expressly entitled by this Restated Certificate of Incorporation to fill) shall
be filled by, and only by, a majority of the directors then in office, although less than a
quorum, or by the sole remaining director. Any director appointed to fill a vacancy or a
newly created directorship shall hold office until the next annual meeting of
stockholders, and until his or her successor is elected and qualified or until his or her
earlier resignation or removal.
Notwithstanding the foregoing, in the event that the holders of any class or series of
Preferred Stock of the Corporation shall be entitled, voting separately as a class, to
elect any directors of the Corporation, then the number of directors that may be elected
by such holders voting separately as a class shall be in addition to the number fixed
pursuant to a resolution of the board of directors of the Corporation. Except as
otherwise provided in the terms of such class or series, (i) the terms of the directors
elected by such holders voting separately as a class shall expire at the annual meeting
of stockholders next succeeding their election and (ii) any director or directors elected
by such holders voting separately as a class may be removed, with or without cause, by
the holders of a majority of the voting power of all outstanding shares of stock of the
Corporation entitled to vote separately as a class in an election of such directors.
NINTH. In taking any action, including action that may involve or relate to a change or
potential change in the control of the Corporation, a director of the Corporation may
consider, among other things, both the long-term and short-term interests of the
Corporation and its stockholders and the effects that the Corporation's actions may
have in the short term or long term upon any one or more of the following matters:
(i) the prospects for potential growth, development, productivity and profitability
of the Corporation;
(ii) the Corporation’s current employees;
(iii) the retired former partners of The Goldman Sachs Group, L.P. (“GS Group”)
and the Corporation’s employees and other beneficiaries receiving or entitled to
receive retirement, welfare or similar benefits from or pursuant to any plan
sponsored, or agreement entered into, by the Corporation;
(iv) the Corporation’s customers and creditors;
(v) the ability of the Corporation to provide, as a going concern, goods, services,
employment opportunities and employment benefits and otherwise to contribute to
the communities in which it does business; and
(vi) such other additional factors as a director may consider appropriate in such
circumstances.
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Nothing in this Article NINTH shall create any duty owed by any director of the
Corporation to any person or entity to consider, or afford any particular weight to, any
of the foregoing matters or to limit his or her consideration to the foregoing matters. No
such employee, retired former partner of GS Group, former employee, beneficiary,
customer, creditor or community or member thereof shall have any rights against any
director of the Corporation or the Corporation under this Article NINTH.
TENTH. From and after the consummation of the initial public offering of the shares of
Common Stock of the Corporation, no action of stockholders of the Corporation
required or permitted to be taken at any annual or special meeting of stockholders of
the Corporation may be taken without a meeting of stockholders, without prior notice
and without a vote, and the power of stockholders of the Corporation to consent in
writing to the taking of any action without a meeting is specifically denied.
Notwithstanding this Article TENTH, the holders of any series of Preferred Stock of
the Corporation shall be entitled to take action by written consent to such extent, if any,
as may be provided in the terms of such series.
ELEVENTH. [Reserved]
TWELFTH. A director of the Corporation shall not be liable to the Corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director of the
Corporation, except to the extent that such exemption from liability or limitation
thereof is not permitted under the Delaware General Corporation Law as currently in
effect or as the same may hereafter be amended.
Pursuant to the Plan of Incorporation of GS Group, dated as of March 8, 1999, as
currently in effect or as the same may hereafter be amended (the “Plan”), the
Corporation has the right, but not the obligation, to make special arrangements with
any person who was a partner of GS Group participating in the Plan to ameliorate, in
whole or in part, certain significantly disproportionate tax or other burdens. The board
of directors of the Corporation is authorized to cause the Corporation to make such
arrangements (which may include special payments) as the board of directors of the
Corporation may, in its sole discretion, deem appropriate to effectuate the intent of the
relevant provision of the Plan and the Corporation and each stockholder of the
Corporation shall, to the fullest extent permitted by law, be deemed to have approved
and ratified any such determination and to have waived any claim or objection on
behalf of the Corporation or any such stockholder arising out of the making of such
arrangements.
Pursuant to the Plan, the Corporation has the right, but not the obligation, to register
with the Securities and Exchange Commission the resale of certain securities of the
Corporation by directors, employees and former directors and employees of the
Corporation and its subsidiaries and affiliates and former partners and employees of
GS Group and its subsidiaries and affiliates and to undertake various actions and to
enter into agreements and arrangements in connection therewith (collectively, the
“Registration Arrangements”). The board of directors of the Corporation is authorized
to cause the Corporation to undertake such Registration Arrangements as the board of
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