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Presentation Topics

▪Overview of the FCPA and Recent 
Enforcement

▪Other U.S. Laws Relevant to Bribery and 

Corruption 

▪ International Developments

–International Standards

–Multijurisdictional Cases and International 

Cooperation

– Other Key Trends and Developments



Enforcement Trends: The FCPA Top Ten 
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1. Airbus SE (2020):  $2.09 billion (US/UK/France)

2. Petrobras (2018):  $1.78 billion (US/Brazil/Switzerland)

3. Ericcson (2019): $1.06 billion (U.S.)

4. Telia (2017):  $1.01 billion (U.S./Sweden)

5. MTS (2019):  $850 million (U.S./Russia)

6. Siemens (2008):  $800 million U.S. ($1.7 billion (U.S. 

DOJ/SEC, Germany, World Bank)

7. VimpelCom (2016):  $398 million (U.S); $397.5 million 

(Netherlands)

8. Alstom (2015): $772 million (U.S.)

9. Société Générale (2018):  $585 million (U.S./France)

10. KBR, Technip, Snamprogetti/Eni, JGC, Marubeni 

(2009/2010): $579 million US ($1.7 billion total)



▪ Three parallel provisions:

– 15 U.S.C. section 78 dd-1 (“issuers”)

– 15 U.S.C. section 78dd-2 (“domestic concerns”)

– 15 U.S.C. section 78dd-3 (“any person”)

▪ Although dd-2 is principally applicable to U.S. entities 

and citizens, all three can be (and are) applied to non-

U.S. persons

▪ Apply to both individuals and business entities

▪ Each provision has a different jurisdictional scope 

– All territorial, but alternative nationality jurisdiction can be 

exercised over “U.S. persons”. 

The U.S. FCPA:  Anti-Bribery Provisions 



FCPA Anti-Bribery Provisions - Broad Prohibition

▪Prohibits
– an act in furtherance, with the

necessary jurisdictional nexus 

– to corruptly 

– transfer, promise, authorize

– anything of value

– directly or indirectly 

– to a foreign official or other covered recipient 

– to obtain, retain, or direct business to any person 



Anti-bribery Provisions – Things of Value
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FCPA Anti-Bribery Prohibitions:  Vicarious Liability for 

Third Parties

▪ Liability for third parties
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- Arises from knowledge, 

authorization, co-

participation

- Knowledge standard

- “Head in the sand” or “I just 

don’t want to know” is not a 

defense

- Must identify and mitigate 

“red flags”

- Due diligence, contractual 

provisions, monitoring



“Red Flags” in Dealings with Third Parties - Examples

▪ Examples (general and specific):

– Third party (contractor, agent, etc.) owned by, related to, or business 

associate of government official

– Third party recommended by a government official

– Suggestion that payment needed to “get approval” 

– Third party not qualified

– Questionable reputation

– Lack of transparency

– Historical bribery problem

– Overpayment/overcharging

8

▪



FCPA Anti-bribery Provisions - Prohibited Recipients

▪ “Foreign Officials”

– Government ministers/staff

– Provincial or local officials

– Officials of government agencies – e.g.,

• Customs, Immigration, Labor, Environmental, Mines, Energy, Others

– Police and military

– Judges and court staff

– Legislators and staff

– Employees of government-controlled institutions:

• State enterprises

• Public universities

– Persons “acting in an Official Capacity”

– Potentially others, e.g., tribal leaders, depending on facts

▪ Political parties, party officials 

and candidates for political office



Antibribery Provisions - Business Nexus

▪ “Business” very broadly defined

–Any benefit sought that can be shown to 
confer a tangible advantage

–Benefit does not have to accrue to payor

▪ “Everyone else does it” or “This is customary” 
are not acceptable

▪Failure to receive benefit not a defense▪ “



FCPA Anti-bribery Provisions – Affirmative Defenses

▪ Local Law Affirmative Defense

– Written law, not custom or practice

▪ Promotional/Marketing expenses

– Sometimes permitted

– Must be

• Reasonable

• Bona Fide

• Directly related to

– Promotion or demonstration of products or services

– Execution or performance of a contract with the government



Antibribery Provisions – Solicitation And Extortion

▪Solicitation of a bribe by an official does NOT 

justify payment

▪ Credible threats to 

cause serious personal 

injury (extortion) may 

justify a payment



FCPA Anti-bribery Provisions - Facilitating Payments

▪ U.S. “Facilitating payments” exception very narrow

–Payment to an official

– to secure or expedite 

–Routine (non-discretionary)

–governmental action

▪ No “safe harbor” number—non-modest amounts will attract 

enforcement interest 

▪ Not an exception to accounting requirements, however 

▪ Most other transnational laws have no such exception:  e.g., 

UKBA 



FCPA Accounting Provisions 

▪ Requirements, not prohibitions

▪ Applicable only to “issuers” and persons associated with them

▪ Two parts:

– Books and records

– Internal accounting controls 

• In view of SEC, these encompass an anti-corruption compliance program

▪ No materiality

▪ No scienter for civil or administrative violations

– Willful violations can lead to criminal liability

▪ Parent responsibility for the consolidated group

▪ Easiest way to violate the FCPA 
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FCPA Accounting Provisions - Books and Records and Internal Controls

▪ Issuer’s consolidated books and records must reflect all 

transactions

– in reasonable detail

– accurately 

– completely

– No materiality or intent requirement for civil/administrative liability 

– Qualitative as well as quantitative accuracy

▪ Issuer and its affiliates must have and maintain internal controls 

over expenditures 

– Ensure funds are used for proper purposes, pursuant to specified procedures, 

properly recorded

– To create audit trail

– Compliance program deficiencies=internal control violations 
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Other Relevant U.S. Statutes 

▪ Conspiracy

▪ Anti-Money Laundering Statutes

– Promotion offense

– Proceeds offenses (used to prosecute officials)

▪ Anti-Fraud Statutes

– Mail and wire fraud

▪ Travel Act (commercial bribery)

▪ ITAR Part 130 (commission disclosure)

▪ Other federal securities laws

▪ Tax laws
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Areas of Risk - Where do Issues Arise?

▪ Getting and keeping the business

– Obtaining government contracts or concessions

– Obtaining key licenses, permits, inspections and 

approvals
▪ Operating the business

– Dealing with regulatory authorities – e.g., 

• customs, immigration, labor, health, safety, 

environmental, tax, mines, other

– Dealing with security authorities

– Lobbying and Disputes

– Taxes and Penalties

– Third party dealings

– Hiring practices
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Areas of Risk - Where do Issues Arise?

-- Mergers & Acquisitions and other transactions 
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- Gifts, entertainment, 

- Travel and travel-related expenses

- Sponsorships

- Social and charitable contributions and 

community development

- Dealing with government agencies and 

state enterprises and institutions

- Political Contributions 



Penalties and Enforcement

▪ Criminal Enforcement:  Department of Justice

▪ Civil/Administrative Enforcement (Issuers and related persons):  

Securities and Exchange Commission
– Both have specialized FCPA Units

– Closely coordinate where issuers involved 

– Work with other enforcement authorities as well

▪ Enforcement against companies, individuals (officers, directors, 

shareholders, employees, agents), or both
– Can pursue individuals without prosecuting company 

– Individual fines cannot be reimbursed by the employer
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Penalties and Enforcement (cont’d)

▪ Fines and penalties based on benefit received
– DOJ: US Sentencing Guidelines calculation

– SEC: Disgorgement authority (equitable)
• Challenge before USSC in Liu v. SEC, No. 18-1501, cert. 

granted, 2019 WL 5659111 (Mem.) (U.S. Nov. 1, 2019) 

▪ FCPA Corporate Enforcement Policy (2019)

– https://www.justice.gov/jm/jm-9-47000-foreign-

corrupt-practices-act-1977. 
– Seeks to incentivize voluntary self-reporting, “full cooperation” 

(including as to individuals) and remediation through 

declinations or reduced penalties)
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https://www.justice.gov/jm/jm-9-47000-foreign-corrupt-practices-act-1977


Penalties and Enforcement (cont’d)

▪ Prioritization of Individual Prosecutions  

▪ Negotiated Resolutions (companies)

– Pleas

– Deferred prosecution agreements (DPAs)

– Non-prosecution agreements (NPAs)

• Alone or in combination

– Declinations with disgorgement 

– Declinations

▪ Litigation (mostly individuals) 

▪ Compliance Programs: Guidance on Evaluating Corporate Compliance 

Programs (2019), https://www.justice.gov/criminal-

fraud/page/file/9377501/download. 
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https://www.justice.gov/criminal-fraud/page/file/9377501/download


International Anti-Corruption Standards:  Treaties

▪ Inter-American Convention Against Corruption (1995)*

▪ Council of Europe Criminal and Civil Law Conventions
Against Corruption (1997)

▪ European Union Convention Against Corruption (1996)

▪ OECD Convention on Combating the Bribery of Foreign
Public Officials in International Business Transactions 
(1997)*

▪ African Union Convention on Preventing and Combatting 
Corruption (2003)

▪ United Nations Convention Against Corruption (2003)*

▪ Arab Convention Against Corruption

▪ *United States is a party 
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International Standards:  Impact of Treaties and 

Other Developments

▪ Treaties

– Countries enacting TNB laws like UKBA—internationalization of FCPA

– Cooperation in investigations and enforcement 

▪ Other OECD Initiatives

– Elimination of tax deductibility

– Export credit standards

– Good practice guidance

▪ World Bank and other Multilateral Development Bank (MDB) 

Standards

– Harmonized rules against fraud, corruption, other forms of misconduct

– Enforced through quasi-administrative sanctions system

– Principal sanction:  debarment (often with conditional release)

– Cross-debarment for sanctions exceeding one year under mutual recognition 

agreement among MDBs 

23



Implications of Internationalization 

▪ The rise of international cooperation

– Elimination of dual criminality obstacle

▪ The rise of multi-jurisdictional cases (parallel or successive)

– No global ne bis in idem rule

– U.S.:  “no piling on” policy –crediting foreign fines (as well as domestic)

• See https://www.justice.gov/opa/speech/file/1061186/download.  

▪ The rise of collateral consequences

– Procurement ineligibility risks

– Civil liability risks

• Shareholder derivative suits

• Commercial or investor-state disputes

▪ Internationalization of compliance standards 
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Conclusions

▪ The FCPA has gone multijurisdictional and the consequences of 

misconduct are increasingly broad 

▪ Prevention is key

– An effective program requires a sustained effort with support from the  top and 

encompassing the full organization and its third parties 

▪ When issues arise

– Investigate

– Remediate 

– Carefully consider self-reporting pros and cons

• Whistleblower and other factors mean misconduct today is much more likely to come to 

light

• But consequences of an issue are greater than ever
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