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case should be resolved by examining the County’s implied powers or inherent authority to regulate
state highways and interchanges. Indeed, CDOT's argument would nullify much of 1041.

Where an express statutory provision authorizes local governments to regulate a specific
activity, the alleged conflict is resolved by applying traditional principles of statutory construction.
See Board of County Conmissioners of Douglas County u Bainbridge, 929 P.2d 691, 698 (Colo. 1996).
Applied to this case, the specific authorization in 1041 of local governments to regulate site selection
of certain major highways and interchanges prevails over the general authorization to CDOT in the
transportation statutes to carry out transportation programs and set policy. This construction of the
statutory provisions will accomplish the legislature’s reasonable and intended result in enacting 1041
of putting a limited number of specified major development activities under close scrutiny by local
government.

CDOT’s preemption analysis has no applicability to this case, given that the legislature has
spoken directly and specifically to a local government’s authority to regulate the site selection of
highways and interchanges in 1041. Even assuming that preemption analysis were appropriate,
however, the transportation statutes neither expressly nor impliedly indicate any legislative intent to
have CDOT supersede local regulation under 1041 or local participation in transportation planning,
construction and funding in general. To the contrary, the transportation statutes preserve a strong
local role in these fields. Finally, there is no demonstrable operational conflict between the County’s
1041 regulations on their face and CDOT’s authorizing statutes. The County drafted its regulations
to harmonize with state interests, and CDOT has not applied for or been denied a permit

thereunder.



ARGUMENT
L. THE COUNTY ADOPTED ITS 1041 REGULATIONS PURSUANT TO A CLEAR

AND UNAMBIGUOUS GRANT OF AUTHORITY BY THE LEGISLATURE TO
REGULATE HIGHWAYS AND INTERCHANGES

CDOT bases its complaint on the allegedly preemptive effect of the various compiled
transportation statutes in Title 43, Colorado Revised Statutes. But where an express statutory
provision authorizes local governments to act in an area where another general statutory scheme also
applies, the alleged conflict is correctly resolved not through preemption analysis but by applying
traditional principles of statutory construction. See Bazrd of County Conmiissioners of Douglas County
Bainbridge, 929 P.2d at 698 (using statutory construction principles to find that a specific statutory
authorization prevailed over general or implied powers, but that no preemption occurred).

A Basic Principles of Statutory Construction Requite that the Specific 1041

Statute Prevail over General CDOT Authorizations in the Transportation
Statutes

The specific statute prevails over the general statutes. Id; CR.S. § 2-4-205. Applied to this
case, the specific authorization in 1041 of local governments to regulate site selection of certain
major highways and interchanges prevails over the general authorization to CDOT in the
transportation statutes to carry out transportation programs.

In construing the allegedly competing statutory provisions, the court must seek to
accomplish the legislature’s intended result. 929 P.2d at 698. The language, structure and legislative
history of 1041, summarized below, compel the conclusion that the legislature intended to give local
governments such as the County the authority to regulate a specific activity — the site selection of
highways and interchanges — and that it did so with full awareness that such highways and
interchanges are under CDOT’s general jurisdiction and that CDOT would be obliged to apply to

the County for a 1041 permit for proposals to select the sites of such structures.



B. The Legislature’s Intent and State Policy Can Only Be Realized by
Interpreting 1041 to Mean What It Says — That State Agencies Such as CDOT
Are Subject to 1041

'The legislature enacted 1041 in 1974 as part of a wider trend toward control of
development:

[TThe Colorado legislature adopted [1041] in response to the ‘rapid growth and

development of the state and the resulting demands on its land resources.” The Act ... is

designed to protect Colorado’s land resources and allocate those resources among

competing uses. To accomplish these goals the Act identifies a list of activities of state

interest and allows local governments to address local land use concerns by regulating
activities which are represented on the list.

City and County of Derrer u Bd. of County Commirs of Grand County, 782 P.2d 753, 755 (Colo. 1989)
(citations omitted).

The regulatory concepts in 1041 originated in a Model Land Development Code that
inspired similar legislation in a number of states across the country. See Dischinger, “Local
Government Regulation Using 1041 Powers,” 34 Colorado Lawyer 79 (Dec. 2005). The
Commentary on the Model Code cites to a Colorado example, “the inability of rural counties [in
Colorado] to control second home subdivisions.” Id at 80.

As originally introduced, HLB. 74-1041, like the Model Code, proposed to shift land use
planning powers to a state agency to designate areas and activities of critical state concern and to
promulgate state regulations in those areas. Id; Ex. 4. As enacted after an amendment, however,
1041 vested the power to designate the areas and activities of state concern in lozz governments. See
Dischinger at 80; see gererally §§ 24-65.1-101 et seq. 'The evolution of the bill explains why 1041 uses
the seemingly inapt phrasing regarding areas and activities “of state interest” yet clearly puts local
governments in control of adopting and implementing regulations, jurisdiction by jurisdiction, to
address the particular areas and activities deemed significant by a local government.

The legislative history of 1041’s enactment underscores that the legislature made a deliberate

choice to vest regulatory authority over certain types of development in local government and to



encourage the exercise of that authority. The statute’s legislative declaration backs this up, stating
that 1041’s two-part intent is for the general assembly first to “describe areas which may be of state
interest and activities which may be of state interest.” Second, “[[Jocal governments shall be
encouraged to designate areas and activities of state interest and, after such designation, shall
administer such areas and activities ... and promulgate guidelines for the administration thereof.”

§ 24-65.1-101(2)(a) and (b). Notably, the statute relegates state agencies to a secondary role:
“Appropriate state agencies shall assist local governments to identify, designate, and adopt guidelines
for administration of matters of state interest.” Id -101(2)(c).

Consistent with the legislative declaration of purpose, 1041 sets forth nine activities of state
interest, for example, site selection of airports, efficient utilization of municipal and industrial water
projects, and site selection of certain solid waste disposal sites. Id -203(1). The site selection of
arterial highways, collector highways and interchanges is one of the nine activities that local
governments are authorized to designate as an activity of state interest. Id, -203(1)(e).

Similarly following the legislative declaration of purpose, 1041 sets forth four areas of state
interest: mineral resource areas, natural hazard areas, specified natural resource areas, and areas
around certain key facilities. §24-65.1-201. The definition of “key facilities” includes “interchanges
involving arterial highways.” -104(7)(c).

Exercise of the 1041 power by a local government is a regulatory function quite unlike
ordinary land use control. The authority to regulate under 1041 arises not from the local
government’s inherent or implied powers. It is not a type of zoning. When a local government acts
to designate areas or activities of concern, as has Douglas County with respect to highways and
interchanges, it is acting under a specific statutory authorization and encouragement to regulate the

impact of specified major development activities.



Once a local government designates an area or activity of state interest under 1041, any
person desiring to conduct a covered activity must first obtain a permit. § 24-65.1-501(1)(a). 1041
broadly defines “person” as “any individual, limited liability company, partnership, corporation,
association, company, or other public or corporate body, including the federal government, and
includes arny political subdivision, agency, instrumeniality, or corporation of the state.” Id. at § 24-65.1-102(6)
(emphasis added).

As a state agency created by Colorado Constitution art. IV, § 22, and § 24-1-128.7, CDOT'is
a covered “person” under 1041. 1041 contemplates that CDOT will apply for a permit when it
proposes the site selection of “arterial highways and interchanges and collector highways.” Under
1041, highways are covered when they are “part of the federal aid interstate system” or constructed
“under the supervision of” or “under guidelines and standards established by” CDOT. § 24-65.1-
104 (3) & (4) (defining “arterial highway” and “collector highway”).! CDOT is the agency with
authority to construct and maintain the roads in the state highway system, and it alone manages the
interstates as part of the state system. §43-2-102. It is not plausible that the legislature found that
site selection of arterial highways, collector highways and interchanges was significant enough to list
as one of the nine enumerated activities of state interest, but nevertheless exempted this activity
from regulation if it was conducted by CDOT, the very entity most likely to engage in it.

Nowhere do the general transportation statutes give CDOT a superior right to engage in site
selection of highways and interchanges, free from the 1041 process. In fact, the transportation
statutes establish joint state-local participation in many of the most fundamental activities in the

realm of transportation planning, construction and finance. Section 43-1-105, one of the provisions

! The legislature defined “arterial highway” to include “any limited-access highway which is
part of the federal-aid interstate system or any limited-access highway constructed under the
supervision of the department of transportation.” § 24-65.1-104(3). The inclusion of interstate
highways illustrates how broadly the legislature intended a local government’s 1041 authority to
reach.



cited in CDOT’s complaint (§ 15) as the source of its supposedly “exclusive” authority, actually tells
the Executive Director of CDOT to “plan, develop, construct, coordinate, and promote an
integrated transportation system #z cooperation with federal, regional, local, and other state agencies and private
indsiduals and organizations ...” (emphasis added). Likewise, § 43-1-1101, cited by CDOT to similar
effect, actually provides in part that “[tlhe general assembly hereby finds and declares that local
government involvement in transportation planning is critical to the overall statewide transportation
planning process.”

In sum, the County’s specific authority under 1041 prevails over CDOT’s general claim to a
superseding power under the transportation statutes. The legislature’s goal of encouraging local
regulation of certain kinds of development is fulfilled by harmonizing the two types of statutes in
this way. In construing the statutes in this manner, the court should remain mindful of the fact that
CDOT has not applied for or been denied a permit under Douglas County’s 1041 regulations. This
raw facial challenge to the regulatory scheme should fail, for all of the reasons stated above.

II. EVEN IF PREEMPTION ANALYSIS WERE APPROPRIATE, THE

LEGISLATURE HAS NOT EXPRESSLY OR IMPLIEDLY INDICATED ITS

INTENT TO DISPLACE THE COUNTY’S AUTHORITY TO REGULATE SITE
SELECTION OF HIGHWAYS AND INTERCHANGES

For the reasons above, preemption analysis has no place in the resolution of CDOTs
challenge. Even assuming that it did, however, the court should find that the County’s authority is
not preempted here.

There are three basic ways by which state statute can preempt a county regulation: the
express language of a statute may indicate state preemption of all local authority over the subject
matter; preemption may be inferred if a state statute impliedly evinces legislative intent to completely

occupya given field by reason of a dominant state interest; and local law may be partially preempted

2 Part II.A of this brief examines in greater detail the transportation statutes CDOT relies
upon for its contention of superior authority over site selection.



where its operational effect would conflict with application of a state statute. Bazrd of Courty Cormmis
of LaPlata County u Bowen E dunrds, 830 P.2d 1045, 1056-57 (Colo. 1992) (citations omitted). None of
these exist in this case.

A The Transportation Statutes, Title 43 of Colorado Revised Statutes, Do Not
Expressly Preempt the County’s Authority Under 1041

In its complaint, CDOT contends that the transportation statutes, CR.S. §§ 43-1-101 et seq.,
expressly preempt the County’s 1041 regulations. To prevail on this contention, CDOT must be
able to point to “express language of a statute” by which the legislature has taken away local
authority over highway and interchange matters or reserved such authority exclusively to CDOT.
This CDOT cannot do, because nowhere do the transportation statutes contain language of this
nature. To the contrary, those statutes contemplate an active role for local government in
transportation issues. Moreover, 1041 itself creates a special role for local government in regulating

site selection of highways and interchanges.

1. 1041 Authorizes Local Governments to Regulate Site Selection of State
Highways and Interchanges

CDOT’s complaint contends that “no statute or constitutional provision has expressly or
impliedly given Douglas County power to regulate the state’s transportation system or to require that
CDOT submit to its permitting process.” Comp. §20. This assertion ignores 1041, which
authorizes “local government” (defined as 2 municipality or a county, § 24-65.1-102(5)) to “grant or
deny permits for development in areas of state interest and for activities of state interest.” -301(c).
Government entities have been universally unsuccessful in arguing that they are exempt from local
regulation promulgated under 1041 by virtue of their special status. Even constitutional status does
not protect entities from 1041 regulation. Regenis of Uniwersity of Colorado w Board of Commssioners of
Boulder County, Case No. 2001CV1896 (Bldr. County Dist. Ct., Oct. 5, 2004) (holding that the

constitutional status of the University of Colorado does not exempt it from county 1041



regulations); City and County of Derrver u Board of Coursty Comm’ss, 782 P. 2d at 762-3 (holding that
home rule status does not exempt a covered entity from 1041); Cizy of Colorado Springs  the Board of
County Commissianers of the County of E agle, 895 P.2d 1105, 1116-7 (Colo. App. 1994) (rejecting the
home rule argument). CDOT enjoys no greater claim to exemption than these entities and, like

them, is subject to 1041.

2. The Transportation Statutes Make Local Governments Active Participants in
Highway Matters in Colorado

CDOT bases its complaint and its claim of preemption on §§ 43-1-101 et seg., which it terms
“the transportation statutes.” Comp., §13. Contrary to CDOT's assertions, Title 43 actually
supports a strong local role and authority in transportation matters.

Section 43-1-105 tells the Executive Director of CDOT to “plan, develop, construct,
coordinate, and promote an integrated transportation system i cooperation with federal, regional, local,
and other state agencies and private indstiduals and organizations ...” (emphasis added). The Transportation
Commission promotes “intergovernmental agreements with local governmental entities in order to
encourage cooperation between the department and local governments,” -106(14).

CDOT’s complaint specifically asserts that § 43-1-1101 makes CDOT the “proper body” for
developing the state transportation plan, comp. § 16, which is an accurate but partial quote. CDOT
omits that the same statute begins by recognizing that “local government involvement in

transportation planning is critical to the overall statewide transportation planning process.”” In fact,

> Section 43-1-1101 provides, in full:
Legislative declaration. The general assembly hereby finds and declares that local government
involvement in transportation planning is critical to the overall statewide transportation planning
process. The general assembly recognizes that regional planning commissions and transportation
planning regions are the proper forum for transportation planning and that the county hearing
process is the proper forum for local government input into the five-year program of projects.
However, the general assembly also recognizes that state involvement in transportation planning,
through the department of transportation, is equally critical to overall statewide planning, and
the general assembly recognizes the department of transportation as the proper body, in



the legislature has divided the responsibility for transportation planning among regional planning
commissions, transportation planning regions, local governments and the state, -1101, and directed
CDOT to integrate the various levels of planning into a comprehensive whole with “an emphasis on
coordination with county and municipal land use planning.” -1103(5)(b). By regulation, statewide
transportation planning will be developed in cooperation with local governments. 2 Colo. Code.
Reg, 604-1.

Indeed, when CDOT proposes to build or expand a highway, the proposal is subject to
review by the applicable transportation planning entity, which may disapprove the proposal. § 43-1-
1103; 2 Colo. Code Reg. 604-1; 23 CF.R. § 450.312. Proposals by CDOT to build highways in
Douglas County must be approved or disapproved by the Denver Regional Council of
Governments (DRCOG). See Colo. Rev. Stat. § 30-28-110(1)(a) (2005); see also Denver Reg’l Council
of Gov’ts — Transportation Planning Process http://www.drcog.org/ index.cfm?page =PlanningProcess.

Far from writing local government out of the transportation business, the legislature has
taken steps to create an even more active role for it. In 1987, the legislature passed the Public
Highway Authority Law, CR.S. §§ 43-4-501 et seg., which authorizes counties and municipalities to
combine to form public highway authorities. The legislature intended that a public authority be
empowered to “finance, construct, operate or maintain all or a portion of a beltway or other
transportation improvements.” -502(1)(c). In so doing, the legislature recognized that the state
lacks the funds to carry out the financing and construction of highways on its own, necessitating a
mechanism for local government to do so. Id,-502(a).

Similarly, in 1997 and 2005, the legislature enacted and amended the Regional

Transportation Authority Law, CR.S. §§ 43-4-601 et seq., to authorize counties and municipalities to

cooperation with regional planning commissions and local government officials, for developing
and maintaining the state transportation planning process and the state transportation plan.
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combine to form regional transportation authorities (RTA’s). RTA’s may engage in the “planning,
designing, engineering, acquisition, installation, construction, or reconstruction of regional
transportation systems.” -605(1)(f); -602(5). An RTA has the power to transfer a regional
transportation system to the federal, state or other government, -610(e), or to designate it as part of
the municipal, county, state or federal highway system, with the consent of the accepting
jurisdiction. -610(f).

The transportation statutes further provide a mechanism by which local governments take
the lead in obtaining funding for transportation projects and for CDOT to support those local
efforts. Local governments routinely lobby for and occasionally obtain special appropriations of
federal funds, called “earmarks,” for major transportation projects within their local jurisdictions.
Section 43-1-110(3) authorizes CDOT to “accept, on behalf of the state, any federal moneys made
available for highway, railway, mass transit, and other public transportation purposes for which no
regional or local subdivision of the state has operating authority” See also § 43-2-116 (authorizing
counties to use highway users tax funds to match federal funds by arrangement with CDOT).

As stated by the Colorado Supreme Court, “there is a presumption that all laws are passed
with the knowledge of those already existing and that the legislative body does not intend to repeal a
statute without so declaring.” City & County of Dermer w Rinker, 366 P.2d 548, 550 (Colo. 1961). The
legislature has amended the transportation statutes several times in the 32 years since it enacted 1041
in 1974. Thus, the legislature has had the opportunity to codify the position that CDOT espouses in
its complaint, and has not done so. The legislature simply has not given CDOT an exemption from
1041.

Examining the highway statutes as a whole, there is no express language stripping local
government of its authority in the field of site selection of highways and interchanges. Nor is there

language depriving local government of an active role in transportation design, planning or

11



construction, or appointing CDOT as the sole source of authority on these subjects. To the
contrary, the legislature has preserved in the transportation statutes an important role for local
government in transportation matters. Therefore, CDOT fails on its claim that the legislature
intended or implemented express preemption of the County’s 1041 authority to regulate site

selection of highways and interchanges.

3. Rules of statutory construction require that Douglas County’s more specific
authority under 1041 prevails over, and must be harmonized with, CDOT’s
general authority under the transportation statutes,

The plain text of 1041 indicates that local governments are charged with authority to
designate activities of state interest, and that after such designation, the local governments have
authority to implement such regulations. §§ 24-65.1-101 et seg. Courts must give effect, wherever
possible, to every clause and word of a statute, rather than nullify any carefully designed provision.
Chismau People, 80 P.3d 293, 295 (Colo. 2003). As a result, although Title 43 provides concurrent
statutory authority over certain highway matters, the two statutes must be construed together and
reconciled.

Insofar as CDOT alleges that the statutory authority under Article 43 conflicts with the
County’s authority under 1041, 1041 will prevail as the specific exception to the general rule.
Colorado Springs, 895 P.2d at 118 (1041 specifically addresses water projects as activities of state
interest and prevails over general statutory pronouncements on water development).

Thus, CDOT cannot show that the legislature intended to preempt local regulation of
highways and interchanges pursuant to 1041.

B.  The Legislature Did Not Intend to Occupy the Field of Site Selection of

Highways and Interchanges. 1041 Elevates the Local Regulatory Interest in

Those Matters and Shows that There is No Dominant State Interest on This
Issue.

In its complaint, CDOT claims that the legislature intended to create a comprehensive

legislative scheme and to occupy the entire field of state highway matters, thus impliedly preempting

12



the County’s 1041 regulations addressing site selection for highways and interchanges. Comp. § 14.
The Colorado Supreme Court has stated that the theory of implied preemption relies on a finding
that the state interest is comprehensive or “dominant.” Bouen E curds, 830 P.2d at 1058. As the
discussion above of express statutory authority shows, the state interest in site selection of highways
and interchanges is neither. The statutory scheme in Title 43 reserves a strong role in highway
matters not only for local government but for regional transportation organizations such as
DRCOG. Moreover, in 1041 itself the legislature has created local regulatory authority over site
selection of highways and interchanges, a specific pronouncement that prevails over the general,
implied authority on which CDOT bases this argument.

CDOT has conceded in the past that local governments may regulate site selection of state
highways and interchanges. Through its predecessor, the Department of Highways, CDOT
participated prominently in the drafting of the Model Regulations implementing 1041. Colorado
Land Use Commission, “H.B. 1041 Model Land Use Regulations” (Sept. 1976), Ex. 5. Immediately
after the enactment of 1041, the Land Use Commission* compiled model regulations for its
implementation. The Department of Highways authored two of the seven technical documents
relied on by the Land Use Commission in drafting the Model Regulations.’ The Department of
Highways thus impliedly conceded that it was subject to regulation under 1041. Having previously

taken the position in the rule-making (through the Department of Highways) that it is subject to

4 The legislature abolished the Land Use Commission by amendment to 1041 in 2005, but left
all other pertinent provisions intact. See Colo. Legis. Serv. Ch. 192 (FLB. 05-1063) (2005).

’ These documents are the “Guidelines for Local Government Decision-Making Relating to
Highway Matters of State Interest As Presented to the Land Use Commission” (October 1974) and
the “Action Plan” (March, 1974). See Ex. 5, Colorado Land Use Commission, “H.B. 1041 Model
Land Use Regulations” (Sept. 1976) at 19-I (identifying the documents relied on in drafting the
Model Regulations).

13



1041, CDOT’s change of position while in litigation deserves no deference. S. Utah Wilderness
Allianee v Dabrey, 222 F.3d 819, 828 (10th Cir. 2000).

In Board of County Commirs of LaPlata County u Bouen E drnrd, the Colorado Supreme Court
refused to find implied preemption of County regulation of oil and gas development under more
general zoning powers, notwithstanding “the state’s interest in uniform regulation” or in “efficient
and equitable development and production of oil and gas resources within the state.” 830 P.2d at
1058. Instead, the Court was solicitous of “a county’s interest in land use control” and the
“prospect for a harmonious application of both regulatory schemes.” Id The case against implied
preemption is markedly stronger in the context of highway regulation, where the legislature has
specifically encouraged local regulation in 1041.° As the Court noted in rejecting implied
preemption in Bouen E duard, the statute — here, 1041 — must be interpreted in a manner that gives
effect to legislative purpose. 830 P.2d at 1059.

Finally, the Supreme Court counsels that implied preemption requires a review of the
statutory scheme as a whole. /d. at 1058. Numerous provisions of the transportation statutes,
reviewed above, recognize a local role in highway regulation. The statutory scheme of 1041
recognizes that the dominant role in the designation and implementation of the 1041 authority rests
with local governments. In at least two places, the legislature assigned state agencies a supporting
role in this arena. In the legislative declaration, it provided that “appropriate state agencies shall
assist local governments to identify, designate and adopt guidelines for administration of matters of
state interest.” -101(1)(c). As noted, CDOT’s predecessor, the Department of Highways, rendered

technical assistance in drafting Model Rules for implementing 1041 and recognized that highway and

6 1041 reduces local authority over designating oil and gas development as an activity of state
interest by precluding local designation thereof under certain circumstances “unless the state oil and
gas conservation commission identifies such area for designation.” § 24-65.1-202(1)(d). No such
limitation applies to local designation of highways and interchanges.

14



interchange regulation comes under 1041. Under “functions of other state agencies,” the legislature
provided that state agencies would provide technical assistance to local governments concerning
matters of state interest. -302(1)(b). Six state agencies” have specific duties to provide technical
assistance. IHad the legislature intended CDOT to have a comprehensive or “dominant” role in
highway regulation under 1041, it could have so provided in § 302(1)(b), or it could have exempted
CDOT altogether. This court must respect the legislative decision not to do so.

C. Douglas County’s 1041 Regulations Were Drafted to Harmonize State and

Local Interests. CDOT Has Filed No Application and Can Show No
Operational Conflict With the County.

Finally, CDOT alleges that the County’s regulations are in operational conflict with state
laws concerning transportation. Comp. § 12. An operational conflict exists when local regulations
“conflict with the achievement of the state interest.” 830 P.2d at 1059. Douglas County’s
regulations strive to harmonize local interests with the interests of any proposed development, and
specifically seek consistency with applicable state plans. County Reg. § 404.01.2 (Ex. 1).

1. CDOT Has Filed No Application. Therefore, Any Contention of
Operational Conflict is Unsupported by the Record and Unripe for Decision.

CDQOT’s contention of operational conflict is premature, and cannot be adjudicated until
CDOT submits an application and receives a decision by the County. The County may approve the
application, or approve it with conditions, thus rendering CDOT’s contention moot. “Any
determination that there exists an operational conflict between the county regulations and the state
statute or regulatory scheme, however, must be resolved on an ad-hoc basis under a fully developed
evidentiary record.” Bouen E duwrdk, 830 P.2d at 1060. Having brought a facial challenge to the
County’s regulations, CDOT cannot obtain the declaratory judgment it seeks under a legal theory

that requires development of the facts.

7 The state forest service, the division of minerals and geology, and the oil and gas
conservation commission, the water conservation board, the geological survey, and the division of
wildlife have specific primary responsibilities under 1041. § 24-65.1-302(b).
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2. No Operational Conflict Exists Because the Legislature Defined the State

Interest in Site Selection of Highways and Interchanges as Fulfilled by Local
Regulation Under 1041

The Supreme Court held in Bouen E duards that state preemption by operational conflict can
arise where effectuation of a local interest would “materially impede or destroy the state interest.”
830 P.2d at 1059. 1In 1041, the legislature has spoken directly to the state interest in site selection of
highways and interchanges. With respect to highway and interchange site selection, the statute
mandates that the state interest is fulfilled when these are located so that community traffic needs
are met, desirable community patterns are not disrupted, and direct conflicts with adopted local,
regional and state master plans are avoided. §24-65.1-301(5). With respect to interchanges
involving arterial highways, a particular type of key facility under 1041 and the County regulations,
the statute mandates that the state interest is fulfilled by administering the area around such
interchanges so as to encourage the smooth flow of traffic and preserve desirable existing
community patterns. -202(5)(c).

The Douglas County regulations were drafted to meet the statutory criteria and state
interests set forth in 1041 and described above. Seeeg County Reg. § 1001.01 -.06; § 1101.01-07 (to
ensure that community traffic needs are met; to encourage the smooth flow of traffic; to preserve
desirable community patterns, etc.). CDOT has made no application for a permit. It has no basis
for arguing that the County’s regulations will do anything other than effectuate the state interests
articulated in the statute. There has been no permit denial, and there are no permit conditions —
nothing to even arguably conflict with CDOT’s interests.

Finally, 1041 provides that local governments may adopt more stringent regulations than the
requirements in the Act for statutorily authorized areas or activities of state interest. § 24-65.1-
402(3); Colorado Springs, 895 P.2d at 1112. In so doing, the legislature indicated that 1041 regulations

predominate when local governments regulate in the specified areas of interest.
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Thus, consistent with the statutory scheme, Douglas County’s 1041 regulations are not in
operational conflict with the transportation statutes or CDOT's interests, as yet unspecified in any
application. CDOT’s operational conflict claim is not ripe for adjudication, and this Court should
grant summary judgment dismissing it.

Conclusion
For all of the reasons stated herein, the Court should issue summary judgment in favor of

Douglas County and against CDOT and dismiss CDOT’s complaint.
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Goin’ Down the Road Feelin’ Bad: Are
Tollways, Toll Lanes and HOT Lanes
the Solution to Highway Blues? —

16th Annual RMLUI Land
Use Conference

VA

Steve Hogan,
Executive Director

Are toll roads and toll lanes a part of
the problem, or part of the solution?

* Building out of congestion?
Highway financing system

broken

* Toll roads/lanes a partial &
solution

« Different ways to build toll
roads

Bloggers, Editorials, Letter Writers

« Too Pricey

« Need Congestion To Work

* Public Subsidies

* Free of Regulation

« Need Government Support

* No Public Oversight

« Avoiding Environmental Reviews
« Impacts on local jurisdictions

If true, there would be no toll roads in PARKWA i
the United States, or the rest of the
world, today — but there are, and
especially in Europe and China

Vi

Choice — An Alternative in meeting
21st century transportation needs

» Environmentally compatible
* Fiscally prudent
 Pays for itself — sustained

value of system and its
maintenance
* Non-competitive with other tax

supported alternatives PARKWA
» Planning, not responding
* Respects local control

Some Road, or No Road?

* Price of congestion?
* Who wants what?

¢ Available Funds? NW

¢ Do roads and mass transit
compete for the same dollars?
« Are toll roads different?

« Why does it matter? PARKWAY
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E-470 Toll Road

Growth dependent funding
150,000 transactions/day
$100,000,000 toll revenue
Tolls & Fees

Desired by locals
$750,000,000 Cost
Impacts on other projects?

Vi

PARKWAY

[-25 HOT Lanes

Ease congestion

Value pricing?
Mandatory transponder
compatibility

No cash

Easy demo project?

/)

PARKWAY

C-470 “Free” Road/Tolled Lanes

Travel alternatives
Financing alternatives

Proposal - Just getting worse
more slowly?

Litigation
Irony of Douglas County
Boulder Turnpike

/)

PARKWAY

Private Toll Facilities

Super slab — wrong idea?

Texas — 1000 mile corridors
Chicago - $1.3 billion

Indiana - $1.8 billion
Washington, D.C. — family owned
Australia — middle of Melbourne

Europe — government concessions
PARKWA
The rest of the World — building like ‘

there is no tomorrow

Vi

» CDOT - Study results and no

Northwest Corridor/Jefferson
Parkway

 Part of beltway?

+ $15 million already

*« EISv.?

+ Validity of prior studies

* Local construction issues
» Drawing traffic or moving

Vi

traffic?
PARKWAY
money?

The Northwest Parkway




Northwest Parkway

» IGA’s & local control
* Planned non-development

* No tax dollars

* Full environmental analysis
» Open space dollars

» Local road improvement

» Trails and wetlands

ViH

* Built to accommodate mass transit PARKWA

Environmental Requirements

EA or EIS

EIS, or Something Else
» Cost

Wetlands

* Noise

* Raptors

Endangered Species
Air Quality

/)

Financing & Public Interest

Tax Dollars & Competition
Bonds/Credit Enhancement
Full Faith & Credit

Whose Financing Rules?
What do ratings mean?

Taxpayers or bondholders?
PARKWAY

In transportation, who pays for
what?
» Highways
* Local streets
* Toll roads
* Mass transit

Which Can Pay For Itself?
* Toll Roads
* Hot Lanes
* Toll Lanes

PARKWAY

Northwest Parkway Model

Public Ownership
Environment Impacts
Local Impacts

Local Control

No Induced Growth
Public/Private Partnership
Public Scrutiny

Private Financing

PARKWAY

What’s Next for Tolling?

* Project by project

» Full system

» Tax supported bonding

* Private supported bonding
* Private long term leases

PARKWAY




Are Toll Facilities the Answer? Final thoughts

) . We can’t build our way out of
+ A partial solution

congestion, but there are costs
* Meet community criteria and to congestion we can mitigate. Nw
. We can’t afford to continue to
environmental demands subsidize transportation like we
« Different financing did, but we need all the
alternatives, including those
* Local control subsidized. Do we find a way
« Local Interests to take advantage of all the
PARKWAY alternatives, or do we simply PARKWAY

give up, give in and quit trying?




Goin’ Down the Road Feelin’ Bad

Rocky Mountain Land Use Institute
* March 10, 2006
' Mike Bestor
City Manager - Golden, Colorado
mbestor@ci.golden.co.us
303-384-8010

!.’ What I believe: !.’ When Toll Roads Make Sense

= There is a serious transportation = Dense urban corridors that feed city centers
infrastructure problem in the USA = Existing congestion for longer trips
= Governments at all levels would be = Local acceptance of tolling

remiss if we were not talking about
the problem and searching for
solutions

= The allure of “new roads without
taxes” is counterproductive to finding
real solutions

= Provide significant benefits to users that
they will pay for

= i.e. Toll roads work when built to solve a traffic
problem but not when they are built to spur
development.

Congestion — the necessary

!.’ ingredient !.| Non-Compete Agreements

= “Nearly all new toll road

= “Free alternatives mean lower revenues.” projects, in order to sell bonds
= Texas Department of Transportation to investors, must offer some

= "In some cases, where free roads are degree of protection from
designed to take people to and from the unlimited tax-funded

same points as a toll road, they would
use the free road to avoid the toll.”
= Tom Norton, Executive Director CDOT

competition from competing free
highways.”

[
*

= Robert Poole, The Reason Foundation =

= Is gridlock by design good public policy? &

x




Standard and Poor’s

i = Competition Protection

= In the past. governments have elected to:
» Implement traffic-calming measures
» Close or degrade capacity
= Impose truck bans
= Narrow competing streets

= “These assurances, however, have the capacity to
enhance forecast confidence.”

[40 years]

:.| E-470 Competition Protection

= Participating jurisdictions agreed to
=« Lower speed limit on Tower Road
= Add stop lights

= Reduce maintenance

5 J P Morgan

= “Start-up Toll Roads: Separating Winners from

Losers”
= May 2002
= Municipal Credit Monitor
= Studied 24 recent US toll roads opened since 1989
= 1st year median actual toll revenue < 50% of forecast
= 3 year median actual toll revenue < 55% of forecast

Standard and Poor’s 2003 Update

*

= Studied 68 toll roads

= “Variability ... is greater than earlier
indications suggested.”

= Optimism bias remains a consistent
feature of toll road forecasting.

:.’ Standard and Poor’s

» 7raffic Risk in Start-up Toll Facilities
= September 2002
= 32 toll roads world wide

= Studies commissioned by project
sponsors had twice the error rate of
studies commissioned by banks.

Standard and Poor’s continued

Key miscalculations:

= User’s willingness to pay

= Recession / economic downturn

= Future land use

= Actual time savings lower than predicted
= Improvements to competitive free routes
= Considerably lower usage for trucks

= Lower off-peak traffic




Standard and Poor’s continued

i Traffic Risk Index: High risk factors

= Long-term forecasts required

= Ring-roads / beltways around urban area
= Non-congested corridor

= Many alternate routes

= Tolls higher than the norm

= ‘Peaky’ demand profile

= Greenfield site

:.| Toll road financing strategies

= Increased liquidity [borrow money to make
front end debt service]

= Very long term debt [like a 40 year, interest-
only home mortgage]

= Equity participation [as much as 50%]
= Government

= Private sector
= Unlimited ability to raise the toll rates a

. Is this good public policy ?

= Toll roads cost more to build
= Very high financing costs

= Cost of collection [10-15% of revenues]
= Tolls at $0.21 / mile

= State gas tax @ $0.22 / gallon
= Assume 20 mpg = $0.01 per mile

CDOT EIS on C470 toll lanes

= Cost to build Toll lanes = 51% more than
general purpose lanes [GPL]
= Average Delays in 2025:[Eastbound AM peak]
= No Build = 20— 21 minutes
=« NewGPL = 1- 2 minutes
= Toll lanes 1 - 2 minutes on the toll lane

= 17 — 18 minutes on the
remaining general purpose lanes

Are these policies in the public interest ?

= The privatization of highways
= The fragmentation of the highway system

= Inducing congestion for the very long
term on roads that must be used by
people who cannot pay the tolls.

= “roads for the rich” -

Al Lewis, Denver Post

:.| Conclusion

= Toll road forecasting is seriously flawed

= Public will only pay extra when they
perceive a real value

= Toll roads benefit through traffic at
considerable expense to local residents

= Public officials are not leading us
through rigorous decision-making




5 Leadership

nlert
= "Go forth and die”

= Not a funding issue but a
leadership issue




