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legislation in Colorado.  He has represented dozens of airports and local governments 
throughout the country on land use compatibility and development matters.  He is a past 
chair of the Transportation Section of the International Municipal Lawyers Association 
and presently is on the Board of Trustees of Colorado Conservation Voters and Oberlin 
College. 

 
Allan L. Hale, Esq., is founder and partner in the Denver, Colorado, law firm of Hale 
Hackstaff Friesen, LLP, where he practices in real estate and complex commercial 
litigation.  In particular, Mr. Hale concentrates on representing owners facing urban 
renewal and regulatory takings issues.  He also works in the areas of public utility, public 
policy, and regulatory law. He has been involved in recent legislative efforts to reform 
Colorado’s condemnation laws. 

Mr. Hale is a graduate of Harvard University (B.A. 1979).  After college, he 
worked for U.S. Senator Gary Hart (Democrat, Colorado) for three years.  He graduated 
from the University of Denver College of Law (J.D. 1985), where he was Editor-in-Chief 
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Airport Issues

• Cross-Jurisdictional Matters
– Intergovernmental Agreements
– “Overlay Zones”
– Zoning Ordinances

• Inverse Condemnation and Regulatory 
Takings

• Noise - Is It Compensable?



Cross-Jurisdictional Issues

Example:  Gunnison





Intergovernmental Agreement

City Council vs. Board of County 
Commissioners



Overlay Zones

• Airport Development Zone
• Limited Development Zone
• Approach Zone
• Flight Pattern Zone



Zoning Ordinance

Height Restrictions for Property 
Surrounding Airport



MODEL ORDINANCE
ORDINANCE NO.___

ZONING ORDINANCE TO LIMIT HEIGHT OF OBJECTS AROUND
GUNNISON COUNTY AIRPORT

AN ORDINANCE REGULATING AND RESTRICTING THE HEIGHT OF STRUCTURES AND 
OBJECTS OF NATURAL GROWTH, AND OTHERWISE REGULATING THE USE OF PROPERTY, IN 
THE VICINITY OF THE GUNNISON COUNTY AIRPORT BY CREATING THE APPROPRIATE ZONES 
AND ESTABLISHING THE BOUNDARIES THEREOF; PROVIDING FOR CHANGES IN THE 
RESTRICTIONS AND BOUNDARIES OF SUCH ZONES; DEFINING CERTAIN TERMS USED HEREIN; 
REFERRING TO THE GUNNISON COUNTY AIRPORT ZONING MAP WHICH IS INCORPORATED IN 
AND MADE A PART OF THIS ORDINANCE; PROVIDING FOR ENFORCEMENT; REPEALING ALL 
ORDINANCES IN CONFLICT HEREWITH; AND IMPOSING PENALTIES.

This Ordinance is adopted pursuant to the authority conferred by XX of Colorado Statutes. It is hereby found that an 
obstruction has the potential for endangering the lives and property of users of the Gunnison County Airport, and 
property or occupants of land in its vicinity; that an obstruction may affect existing and future instrument approach 
minimums of Gunnison County Airport; and that an obstruction may reduce the size of areas available for the 
landing, takeoff, and maneuvering of aircraft, thus tending to destroy or impair the utility of Gunnison County 
Airport and the public investment therein. Accordingly, it is declared:

1. that the creation or establishment of an obstruction has the potential of being a public nuisance and may 
injure the   region served by Gunnison County Airport;

2. that it is necessary in the interest of the public health, public safety, and general welfare that the creation or 
establishment of obstructions that are a hazard to air navigation be prevented; and,

GUNNISON COUNTY AIRPORT MODEL HEIGHT ZONING ORDINANCE CITY OF GUNNISON



3. that the prevention of these obstructions should be accomplished, to the extent legally possible, by the exercise of
the police power without compensation.
It is further declared that the prevention of the creation or establishment of hazards to air navigation, the elimination, 
navigation,   or marking and lighting of obstructions are public purposes.

IT IS HEREBY ORDAINED BY THE CITY OF GUNNISON, COLORADO, AS FOLLOWS:

SECTION I: SHORT TITLE

This ordinance shall be known and may be cited as the Gunnison County Airport Height Zoning Ordinance.

SECTION II: DEFINITIONS

As used in this Ordinance, unless the context otherwise requires:

1. AIRPORT - Gunnison County Airport.

2. AIRPORT ELEVATION - 7,674 feet above mean sea level as shown on the Airport Layout Plan.

3. APPROACH SURFACE - A surface longitudinally centered on the extended runway centerline, extending outward 
and 
upward from the end of the primary surface and at the same slope as the approach zone height limitation slope set forth in 
Section IV of this ordinance. In plan the perimeter of the approach surface coincides with the perimeter of the approach 
zone.

4. APPROACH, TRANSITIONAL, HORIZONTAL, AND CONICAL ZONES - These zones are set forth in Section 
III of this Ordinance.

GUNNISON COUNTY AIRPORT MODEL HEIGHT ZONING ORDINANCE/CITY OF GUNNISON



5. BOARD OF ADJUSTMENT — The City of Gunnison existing Zoning Board of Adjustment shall act as the 
Airport Zoning Board of Adjustment.

6. CONICAL SURFACE - A surface extending outward and upward from the periphery of the horizontal surface at a 
slope of 20 to 1 for a horizontal distance of 4,000 feet.

7. HAZARD TO AIR NAVIGATION - An obstruction determined to have a substantial adverse effect on the safe 
and efficient utilization of the navigable airspace.

8. HEIGHT - For the purpose of determining the height limits in all zones set forth in this Ordinance and shown on the 
zoning map, the datum shall be mean sea level elevation unless otherwise specified.

9. HORIZONTAL SURFACE - A horizontal plane 150 feet above the established airport elevation, the perimeter of 
which in plan coincides with the perimeter of the horizontal zones.

10. AIRPORT ZONING BOARD — The existing Planning Commission of the City of Gunnison shall act as the 
Airport Zoning Board.

11. LARGER THAN UTILITY RUNWAY - A runway that is constructed for and intended to be used by propeller 
driven aircraft of greater than 12,500 pounds maximum gross weight and jet powered aircraft.

12. NONCONFORMiNG USE - Any pre-existing structure, object of natural growth which is inconsistent with the 
provisions of this Ordinance or an amendment thereto.

13. NONPRECISION INSTRUMENT RUNWAY - A runway having an instrument approach procedure utilizing air 
navigation facilities with only horizontal guidance, or area type navigation equipment, for which a straight-in 
nonprecision instrument approach procedure has been approved or planned.

GUNNISON COUNTY AIRPORT MODEL HEIGHT ZONING ORDINANCE/CITY OF GUNNISON



Inverse Condemnation or 
Regulatory Taking?

• Lucas v. South Carolina Coastal Council, 
505 U.S. 1003 (1992).

• Palazzolo v. Rhode Island, 121 S.Cr. 2448 
(2001).

• Animas Valley Sand and Gravel, Inc. V. 
Board of County Comm’rs, 38 P.3d 59 
(Colo. 2001).



Lucas

“The United States Supreme Court has established two per
se tests under which a regulation can effect a taking absent a
physical encroachment onto the land.  First, a regulation
constitutes a per se taking when it ‘does not substantially
advance legitimate state interests.’  Second, a per se taking
occurs when a regulation ‘denies an owner economically viable
use of his land.’  Lucas v. South Carolina Coastal Council, 505
U.S. 1003, 1016 (1992).”

Impacts of Regulatory Takings Law on Local Governments, Karen A. Aviles, Esq., Assistant City
Attorney, Denver, Colorado.



Palazzolo
“Where a regulation places limitations on land that fall

short of eliminating all economically beneficial use, a taking
nonetheless may have occurred, depending on a complex of
factors including the regulation’s economic effect on the
landowner, the extent to which the regulation interferes with
reasonable investment-backed expectations, and the character of
the government action....

Thus, Palazzolo endorses a two-tiered inquiry in a
regulatory inverse condemnation claim.  First, a court must
determine whether a per se taking has occurred.  Second, if a
landowner is unable to prove a per se compensable takings
claim (because the regulation has a legitimate purpose and her
land has not been rendered economically idle), the landowner
still may be able to prove a taking has occurred under a fact-
specific inquiry.”



Animas Valley Sand and Gravel
“The Palazzolo Court did not address what level of

interference by a regulation would constitute a taking.  The
Colorado Supreme Court in Animas Valley Sand and Gravel,
Inc. v. Board of County Comm’rs, 38 P.3d 59, 66 (Colo. 2001)
holds that the level of interference must be very high and the
property must only retain a value that is slightly greater than de
minimis.  The fact specific inquiry is to provide a safety valve to
protect the landowner in the truly unusual case where the
diminished economic value of the property in connection with
other factors means the property effectively has been taken from
its owner.”

Impacts of Regulatory Takings Law on Local Governments, Karen A. Aviles, Esq., Assistant
City Attorney, Denver, Colorado.



“Defining Property Involved...
Another interesting aspect of regulatory takings jurisprudence that

impacts decisions at the local level - what is the property to be examined
to determine if a taking has occurred - was settled by the Supreme Court
in Palazzolo and in Colorado by Animas Valley.  The Colorado Supreme
Court held that a court must look at the entire contiguous parcel of land
owned, not merely the portion most drastically affected by the
regulation.  The property as a whole, the whole “bundle” of property
rights, must be examined.  To evaluate the effect of the regulation on
only one segment of the parcel would mean that virtually any land use
regulation would effect a taking if the landowner redefined the relevant
parcel small enough.  Animas Valley, 38 P.3d at 69.  (Examine entire 46
acres on two parcels to determine if plan prohibiting sand and gravel
mining on 37 of 46 acres constituted a taking).  Accord, Pennsylvania
Coal (impact on mineral estate only not a taking); Keystone Bituminous
Coal Ass’n v. DeBenedictis, 480 U.S. 470 (1987); Penn Central, 438
U.S. at 130 (loss of right to develop air space over Grand Central Station
not a taking); Andrus v. Allard, 444 U.S. 51 (1979).”

Impacts of Regulatory Takings Law on Local Governments, Karen A.
Aviles, Esq., Assistant City Attorney, Denver, Colorado.



Aircraft Noise Aircraft Noise 

IS IT COMPENSABLE?



Taking v. Damaging

• Physical invasion
• Substantial 

deprivation of use and 
enjoyment

• Legal interference 
• Value of property 

taken plus damage to 
remainder

• No physical invasion
• Activities on abutting 

land
• Substantial damage 

(annoyance or 
inconvenience not 
enough)

• Compensation for 
unique or special 
injuries



Nuisance?

• Substantial interference with use and 
enjoyment of land

• Colo. Rev. Stat. § 25-12-101 et seq.
• Local ordinances



Federal Law

• General rule: 
– Aircraft must fly below 500’ above ground 

level (AGL) for there to be a “taking”
– Navigable airspace = public domain
– Two prong test:

• Physical invasion
• Substantial interference with use and enjoyment 

(low and frequent)



Exceptions

• Glide Paths
– Griggs v. Allegheny County

• Flights above 500’
– Branning v. United States
– Argent v. United States



Colorado Law

• No physical invasion = No “taking”
• Frequent and low flights 500’ AGL
• Substantial, direct, and immediate 

interference with owner’s enjoyment
• Taking



Compensation - Taking

• Estimate value of property actually taken
• Owner shall receive full and actual value of 

property actually taken
• C.R.S. § 38-1-114
• Fair market value of property taken -

highest and best use
• Compensation for damage or benefit to 

remainder



Compensation - Damaging

• Compensation for “damaging”
– Owner must show special / unique damages not 

common to the general public
– Depreciation in value is insufficient
– Annoyance and inconvenience do not rise to 

level of compensable damages
– Non-physical intrusions may be trespass



Relocation and Re-establishment

• Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970, 
42 U.S.C. § 4601, et seq. (the “URA”)

• Colo. Rev. Stat. § 24-56-03 (West 2003)



Relocation and Re-establishment 
Expenses

• In Addition to Payment of Just 
Compensation

• Federal or Federally Assisted Projects
• Relocation Costs = Modifications to 

Personal Property
• Reestablishment Costs = Modifications to 

Replacement Real Property
• Reestablishment is Capped at $10,000



C.R.S. § 24-56-103(1)
“Whenever a program or project to be undertaken by a displacing agency will result in the
displacement of any person, the displacing agency shall provide for the payment of: 

• Actual reasonable expenses in moving himself, his family, business, farm operation,
or other personal property;

• Actual direct losses of tangible personal property as a result of moving or
discontinuing a business or farm operation, but not to exceed an amount equal to
the reasonable expenses that would have been required to relocate such property, as
determined by the displacing agency; 

• Actual reasonable expenses in searching for a replacement business or farm; and
• Actual reasonable expenses necessary to reestablish a displaced farm, nonprofit

organization, or small business at its new site in accordance with criteria to be
established by the department of transportation, but no more than ten thousand
dollars.”



TRANSITION ZONES AND HEIGHT RESTRICTIONS NEAR 
AIRPORTS:   POLICE POWER REGULATIONS OR PER SE 
TAKINGS? 
  
Jan G. Laitos 
John A. Carver Jr., Professor of Law 
University of Denver College of Law  
 
[Note:  The arguments outlined here are those that a property owner 
might make who is subject to a government’s airport transition zone 
or height restrictions near a runway.    These arguments have been 
taken in large part from the briefs filed by the attorney for the property 
owner in the case of County of Clark v. Hsu (Nevada Supreme Court 
case no. 38853, argued 2003).   This attorney, Michael M. Berger, of 
Berger & Norton in Los Angeles, California, has also written about the 
case in the Land Use Law & Zoning Digest.    The arguments of the 
property owner summarized here are taken both from Michael 
Berger’s briefs, and from his commentary about the case which 
appeared in the November 2003 Digest.   Prof. Laitos’ comments 
about Michael Berger’s arguments appear in brackets.] 
  
          When property owners adjacent to, or near, an airport runway 
finds themselves subject to government restrictions on the use of the 
airspace above the property, one legal question that arises is whether 
such restrictions are constitutional.   The owners may wish to build 
upwards, into the airspace, in order to maximize the potential 
economic value of their property.    The government, by contrast, may 
wish to limit such vertical use of the private property, because tall 
buildings might pose a hazard to airplanes which might need to use 
that airspace for maneuvering room. 
  
          The Takings Clause of the United States Constitution is 
triggered where the private property owner’s legitimate desire to build 
upwards into airspace above the land confronts the government’s 
equally legitimate desire to restrict such building for airplane safety 
reasons.    How should courts resolve this conflict of competing 
interests? 
  



I.                   How to Characterize the Reason for the Restriction is 
Critical 

  
          Government typically wants the label of “height restriction” to 
be employed when referring to transition zones (for airplane takeoffs 
and landings) and all other limits on airspace near airport runways.     
This is because height restrictions are generally not constitutional 
takings of property.   Penn Central Transp. Co. v. City of New York, 
438 U.S. 104 (1978). 
  
          However, property owners subject to such restrictions argue 
that such laws are not zoning restrictions on building heights intended 
to serve the public interest.    Rather, the property owner wants the 
court to look behind the label and see that the PURPOSE of the 
restriction is to authorize physical entry and use of the airspace, since 
the restriction typically allows the pilot of any commercial aircraft to 
trespass at low altitude into privately owned airspace next to its 
airport.    In other words, the reason behind the restriction in the first 
place is to allow aircraft the temporary use of airspace above 
privately owned property.    Aircraft might need to use that airspace at 
unpredictable times, and therefore the government prevents building 
into the now restricted airspace. 
  
          If one characterizes these airport laws as laws involving 
government action intended to permit actual public entry onto, and 
use of, private property, then the Penn Central case is not 
applicable.    In Penn Central, there is no physical invasion by 
members of the public.   With a restriction on airspace above private 
property near an airport, the government anticipates physical invasion 
by aircraft using the airport. 
  
[However, the fact is that these laws are height restrictions – their 
effect is to prevent property owners from building upwards into 
airspace.   As such, the laws are identical to the law at issue in the 
Penn Central case, which prevented the property owner from building 
upwards into airspace.   JGL ] 
  
          



II.  If the Government is Taking Airspace, That is a Physical Taking 
           
          The United States Supreme Court has explained that physical 
takings and regulatory takings are two entirely different kinds of 
takings.    Tahoe-Sierra Preservation Council v. Tahoe Reg. Planning 
Agency, 535 U.S. 302 (2002).   A physical taking is when property is 
taken from private property owners for public use by offering that 
property for others to use.    A transition zone or height restriction 
ordinance near a runway is intended to provide maneuvering room for 
commercial airplanes flying into, or out of, a public airport.   As such, 
these laws are examples of physical takings, not regulatory takings. 
  
          Supreme Court jurisprudence suggests that when the 
government permits strangers to trespass onto, or through, private 
property at will, that is a physical taking.    The important fact is that 
the government, by its law, is ENABLING private parties to go upon 
someone else’s private property.    It is irrelevant that the government 
agency itself is not physically intruding upon the private property.   It 
is the enablement – that the underlying owners did not invite and 
were powerless to prevent – that renders the government liable for a 
physical taking.   Kaiser-Aetna v. United States, 444 U.S. 164 (1979); 
Loretto v. Teleprompter-Manhattan CATV Co., 458 U.S. 419 (1982); 
Nollan v. California Coastal Comm., 483 U.S. 825 (1987); Dolan v. 
City of Tigard, 512 U.S. 374 (1994). 
  
          As the Court of Appeals for the Federal Circuit summarized the 
law:  “As a general proposition, if the Government for purposes of 
public use physically occupies, either by its own agents or by third 
parties, privately owned land over the owner’s objections, liability is a 
foregone conclusion.”   Hendler v. United States, 952 F. 2d 1364, 
1374 (Fed. Cir. 1991). 
  
          [In the Court’s physical takings cases, the law in question was 
not put in place in order to protect the safety of the public.    In Kaiser-
Aetna, Loretto, Nollan, and Dolan, the law later found to be a taking 
was a naked attempt by the government to extract property from 
private owners simply to save the government money – the law was 
not designed to prevent a disaster like an airplane colliding into a 
building.    Moreover, the property in question in these cases was not 
being restricted, which is the case with a height restriction; the 



property was opened up to the public for physical invasion by 
others.    JGL] 
  

III.              When the Government’s Interest is Financial Gain, There 
May be a Takings Presumption 

  
          The United States Supreme Court has warned that, when the 
government interest is financial (e.g., obtaining airspace needed to 
support its airport operations), its actions must be viewed with 
suspicion.    United States Trust Co. v. New Jersey, 431 U.S. 1, 26 
(1977); United States v. Good Real Property, 510 U.S. 43, 55-56 
(1993).    One could argue that a transition zone or a height restriction 
near an airport is simply an attempt to force selected neighbors to 
subsidize the airport by forcing them to donate maneuvering space 
for aircraft. 
  
          [Supreme Court takings cases do not focus on whether 
financial gain is a motive behind the law being challenged as a 
taking.   The United States Trust, Good Real Property, and Winstar 
cases are not takings cases.   JGL] 
  

IV.            Case Law Suggests that Landowners Near Airport Runways 
Subject to Height Restrictions Have Valid Takings Claims 

  
          There are as many as ten cases which have found airport-
related height restrictions to be takings.   See, e.g., Indiana Toll Road 
Comm. v. Jankovich, 193 N.E. 2d 237 (Ind. 1963); Aeronautics 
Comm. v. State, 440 N.E. 2d 700 (Ind. App. 1982); Sneed v. County 
of Riverside, 218 Cal. App. 205 (Call. App. 1963).    These cases 
tend to conclude that height restrictions near airports are physical 
takings, not regulatory takings, because they authorize physical 
invasions into a restricted zone. 
  
          [Virtually every case which has found that height restrictions 
near airports are takings has been decided 20 to 40 years ago.   
Conversely, virtually every modern case addressing this topic tends 
to hold that such restrictions on airspace are not takings.   JGL]  
 



TRANSITION ZONES AND HEIGHT TRANSITION ZONES AND HEIGHT 
RESTRICTIONS NEAR RESTRICTIONS NEAR 

AIRPORTS:AIRPORTS: POLICE POWER POLICE POWER 
REGULATIONS OR PER SE REGULATIONS OR PER SE 

TAKINGS?TAKINGS?

Jan G. LaitosJan G. Laitos
John A. Carver Jr., Professor of LawJohn A. Carver Jr., Professor of Law
University of Denver College of LawUniversity of Denver College of Law





County of Clark v. HsuCounty of Clark v. Hsu

• Nevada Supreme 
Court Case #38853

• Argued 2003
• Michael M. Berger, 

Berger & North, 
represented property 
owner subject to 
airport transition zone 
height restrictions



Are such restrictions Are such restrictions 
constitutional????constitutional????

• Property owners want to build upwards to 
maximize potential economic value of the 
property

• Government wants to limit vertical use of 
the property to reduce hazard to airplanes



Takings Clause Takings Clause –– US ConstitutionUS Constitution
• Triggered where the private property 

owner’s legitimate desire to build upwards 
into airspace above the land confronts the 
government’s equally legitimate desire to 
restrict such building for airplane safety 
reasons.

• How should courts resolve this conflict of 
competing interests?



How to Characterize the Reason How to Characterize the Reason 
for the Restriction is Criticalfor the Restriction is Critical

• Height restrictions generally NOT 
constitutional takings of property. Penn 
Central Transp. Co. v. City of New York, 
438 U.S. 104 (1978).

• However, property owners subject to such 
restrictions argue that such laws are not 
zoning restrictions on building heights 
intended to serve the public interest



How to Characterize the Reason How to Characterize the Reason 
for the Restriction is Criticalfor the Restriction is Critical

• Is the real PURPOSE of the restriction to 
authorize physical entry and use of the airspace, 
since the restriction typically allows the pilot of 
any commercial aircraft to trespass at low 
altitude into privately owned airspace next to its 
airport?

• In other words, is the reason behind the 
restriction in the first place to allow aircraft the 
temporary use of airspace above privately 
owned property?



How to Characterize the Reason How to Characterize the Reason 
for the Restriction is Criticalfor the Restriction is Critical

• If these laws are intended to permit actual public 
entry onto, and use of, private property, then the 
Penn Central case is not applicable.

• In Penn Central, there is no physical invasion by 
members of the public. With a restriction on 
airspace above private property near an airport, 
the government anticipates physical invasion by 
aircraft using the airport.



How to Characterize the Reason How to Characterize the Reason 
for the Restriction is Criticalfor the Restriction is Critical

• However, the fact is that these laws are height 
restrictions – their effect is to prevent property 
owners from building upwards into airspace. As 
such, the laws are identical to the law at issue in 
the Penn Central case, which prevented the 
property owner from building upwards into 
airspace.



If the Government is Taking If the Government is Taking 
Airspace, That is a Physical TakingAirspace, That is a Physical Taking
• Physical takings and regulatory takings 

are two entirely different kinds of 
takings. Tahoe-Sierra Preservation 
Council v. Tahoe Reg. Planning Agency, 
535 U.S. 302 (2002).

• A physical taking is when property is taken 
from private property owners for public use 
by offering that property for others to 
use.



If the Government is Taking If the Government is Taking 
Airspace, That is a Physical TakingAirspace, That is a Physical Taking
• A transition zone or height restriction 

ordinance near a runway is intended to 
provide maneuvering room for commercial 
airplanes flying into, or out of, a public 
airport. As such, these laws are 
examples of physical takings, not 
regulatory takings.



If the Government is Taking If the Government is Taking 
Airspace, That is a Physical TakingAirspace, That is a Physical Taking
• Supreme Court jurisprudence: when the 

government permits strangers to trespass 
onto, or through, private property at will, 
that is a physical taking.

• The government, by its law, is ENABLING 
private parties to go upon someone else’s 
private property.



If the Government is Taking If the Government is Taking 
Airspace, That is a Physical TakingAirspace, That is a Physical Taking
• Irrelevant that the government agency itself is 

not physically intruding upon the private 
property. It is the enablement – the underlying 
owners did not invite and were powerless to 
prevent – that renders the government liable for 
a physical taking.

• Kaiser-Aetna v. United States, 444 U.S. 164 
(1979); Loretto v. Teleprompter-Manhattan 
CATV Co., 458 U.S. 419 (1982); Nollan v. 
California Coastal Comm., 483 U.S. 825 (1987); 
Dolan v. City of Tigard, 512 U.S. 374 (1994).



If the Government is Taking If the Government is Taking 
Airspace, That is a Physical TakingAirspace, That is a Physical Taking
• The Court of Appeals for the Federal 

Circuit summarized the law: “As a general 
proposition, if the Government for 
purposes of public use physically 
occupies, either by its own agents or by 
third parties, privately owned land over the 
owner’s objections, liability is a foregone 
conclusion.” Hendler v. United States, 
952 F. 2d 1364, 1374 (Fed. Cir. 1991).



If the Government is Taking If the Government is Taking 
Airspace, That isAirspace, That is

NOT a Physical TakingNOT a Physical Taking
• In the Court’s physical takings cases, the law in 

question was not put in place in order to protect 
the safety of the public. In Kaiser-Aetna, 
Loretto, Nollan, and Dolan, the law later found to 
be a taking was a naked attempt by the 
government to extract property from private 
owners simply to save the government money –
the law was not designed to prevent a disaster 
like an airplane colliding into a building.



If the Government is Taking If the Government is Taking 
Airspace, That is NOT Airspace, That is NOT 

a Physical Takinga Physical Taking
• Moreover, the property in 

question in these cases 
was not being restricted, 
which is the case with a 
height restriction; the 
property was opened up 
to the public for physical 
invasion by others.



When the GovernmentWhen the Government’’s Interest is s Interest is 
Financial Gain, There May be a Financial Gain, There May be a 

Takings PresumptionTakings Presumption
• The United States Supreme Court has warned 

that, when the government interest is financial 
(e.g., obtaining airspace needed to support its 
airport operations), its actions must be viewed 
with suspicion. United States Trust Co. v. New 
Jersey, 431 U.S. 1, 26 (1977); United States v. 
Good Real Property, 510 U.S. 43, 55-56 
(1993).



When the GovernmentWhen the Government’’s Interest is s Interest is 
Financial Gain, There May be a Financial Gain, There May be a 

Takings PresumptionTakings Presumption
• One could argue that a transition zone or a 

height restriction near an airport is simply 
an attempt to force selected neighbors to 
subsidize the airport by forcing them to 
donate maneuvering space for aircraft.



When the GovernmentWhen the Government’’s Interest is s Interest is 
Financial Gain, There is NOT Financial Gain, There is NOT 

NECESSARILY a Takings NECESSARILY a Takings 
PresumptionPresumption

• Supreme Court takings cases do not focus 
on whether financial gain is a motive 
behind the law being challenged as a 
taking. The United States Trust, Good 
Real Property, and Winstar cases are not 
takings cases. 



Case Law Suggests that Case Law Suggests that 
Landowners Near Airport Runways Landowners Near Airport Runways 
Subject to Height Restrictions Have Subject to Height Restrictions Have 

Valid Takings ClaimsValid Takings Claims
• Ten cases which have found airport-related 

height restrictions to be takings.
• See, e.g., Indiana Toll Road Comm. v. 

Jankovich, 193 N.E. 2d 237 (Ind. 1963); 
Aeronautics Comm. v. State, 440 N.E. 2d 700 
(Ind. App. 1982); Sneed v. County of Riverside, 
218 Cal. App. 205 (Call. App. 1963).



Case Law Suggests that Case Law Suggests that 
Landowners Near Airport Runways Landowners Near Airport Runways 
Subject to Height Restrictions Have Subject to Height Restrictions Have 

Valid Takings ClaimsValid Takings Claims

• These cases tend to conclude that height 
restrictions near airports are physical 
takings, not regulatory takings, because 
they authorize physical invasions into a 
restricted zone.



Case Law Suggests that Case Law Suggests that 
Landowners Near Airport Runways Landowners Near Airport Runways 
Subject to Height Restrictions Have Subject to Height Restrictions Have 

NO Valid Takings ClaimsNO Valid Takings Claims
• Virtually every case which has found that height 

restrictions near airports are takings has been 
decided 20 to 40 years ago. Conversely, 
virtually every modern case addressing this topic 
tends to hold that such restrictions on airspace 
are not takings.
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The Legal Problem 
 

Whether government has the right to regulate land use in the vicinity of a government-
owned airport in order to promote the public’s health, safety, and general welfare without 
incurring the obligation to compensate private landowners under the takings clauses of the 
federal and state constitutions for any resulting adverse economic effects?    
 
 The Nevada Supreme Court is now considering this question in County of Clark v. 
Tien Fu Hsu, et al., Case No. 38853.  Clark County, Nevada (the “County”) was found liable 
as a matter of law for the per se physical taking of airspace over real property, owned by Tien 
Fu Hsu and others (the “Hsu Landowners”) near McCarran International Airport 
(“McCarran”), based on its enactment of airport zoning regulations that serve to prevent the 
creation of aviation hazards.  The County has appealed from the $22,107.674 final judgment 
entered in favor of the Hsu Landowners on November 26, 2001 following a jury trial on the 
issue of just compensation.  The parties argued this matter before the Nevada Supreme Court 
on June 25, 2003 and no decision has yet been issued.   
 
 The Hsu litigation presents an excellent case study of the planning issues which local 
governments must consider when they seek to regulate land uses, pursuant to their police 
power, for the purpose of safeguarding the public from aviation hazards.  
 

McCarran’s History 
 

In 1941, McCarran commenced operations in Las Vegas, Nevada as a small desert air 
field known as Alamo Field. 

 
 The County purchased Alamo Field on December 19, 1948 and renamed it McCarran 
Field, which eventually became McCarran International Airport. 
 

Substantial development over the years has urbanized the area around McCarran, 
which is currently one of the busiest airports in the United States.  The world famous Las Vegas 
Strip is in McCarran’s immediate vicinity.    
 

The County’s Airport Zoning Regulations 
 

More than a half-century ago, the Nevada Legislature statutorily declared that aviation 
hazards are a public nuisance and conferred police power authority on local governments, 
including the County, to adopt airport zoning regulations that precluded their creation without 
compensation.1 
 

                                                 
 1 See N.R.S. 497.030 and 497.040. 
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Since 1955, the County has adopted airport zoning regulations pursuant to this police 
power authority for the purpose of promoting development in which airport, residential, and 
commercial uses are all compatible.  These regulations are no different than traditional zoning 
laws which regulate land use in the public interest.  As a result, the approach that courts, like the 
Nevada Supreme Court, take to resolve airspace takings claims can have far-reaching 
implications for land use planners nationwide.  

    
The County’s airport zoning regulations, among other things, regulate the height of 

buildings and other structures to prevent the creation of aviation hazards near McCarran and 
other airports, including the federally owned Nellis Air Force Base.  These height regulations are 
analogous to a setback in the sky.  
 
 The government’s authority to regulate land use in the public interest is well- recognized.  
The United States Supreme Court observed long ago:  
 

Building zone laws are of modern origin.  They began in this country about 25 
years ago.  Until recent years, urban life was comparatively simple, but with the 
great increase and concentration of population, problems have developed, and 
constantly are developing, which require, and will continue to require, additional 
restrictions in respect of the use and occupation of private lands in urban 
communities.  Regulations, the wisdom, necessity, and validity of which, as 
applied to existing conditions, are so apparent that they are now uniformly 
sustained, a century ago, or even half a century ago, probably would have been 
rejected as arbitrary and oppressive.  Such regulations are sustained, under the 
complex conditions of our day, for reasons analogous to those which justify 
traffic regulations, which, before the advent of automobiles and rapid transit 
street railways, would have been condemned as fatally arbitrary and 
unreasonable.  And in this there is no inconsistency, for, while the meaning of 
constitutional guaranties never varies, the scope of their application must expand 
or contract to meet the new and different conditions which are constantly 
coming within the field of their operation.  In a changing world it is impossible 
that it should be otherwise.2   

 
The Challenged Ordinances 

 
The Hsu Landowners premised their takings claim on the County’s adoption of airport 

zoning regulations in February 1981 (Ordinance 728) and August 1990 (Ordinance 1221).  
These regulations are comparable to regulations adopted by government in other contexts for 
the purpose of promoting the public’s health, safety, and general welfare.  
 

                                                 
2 Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 386-87 (1926). 
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Ordinances 728 and 1221 placed all property in the County within at least one of four 
imaginary surfaces or zones (runway approach, transition, horizontal, and conical) depending on 
its proximity to the end of an airport runway. 

Ordinances 728 and 1221 imposed the most burdensome height regulations on land 
within the runway approach zone and the least burdensome height regulations on land within the 
conical zone, but guaranteed all landowners a building height of at least 35 feet and established a 
variance procedure by which they could seek approval for a nonconforming future use.  A 
landowner must obtain a determination by the Federal Aviation Administration that a proposed 
land use would not pose a hazard to aviation as a prerequisite to the issuance of a variance.  
 

By their plain terms, Ordinances 728 and 1221 did not authorize aircraft to fly 
anywhere, did not instruct pilots where to fly, and did not cause the physical invasion of any 
airspace. 
 

Aircraft would follow the same flight patterns regardless of whether the County had 
adopted these regulations because they proceed exclusively at the direction of federal 
authorities: 
 

Federal control is intensive and exclusive.  Planes do not wander about in the 
sky like vagrant clouds.  They move only by federal permission, subject to 
federal inspection, in the hands of federally certified personnel and under an 
intricate system of federal command.  The moment a ship taxis onto a runway it 
is caught up in an elaborate and detailed system of controls.3 

 
The Three Recognized Categories Of Takings 

 
 The United States Supreme Court recognizes three categories of takings:  (1) a per se 
taking by permanent physical occupation of property; (2) a per se taking by a regulation that 
deprives the property of all economically viable use; and (3) a non-per se taking found after a 
factual analysis that balances the purposes and economic impacts of the government’s 
regulatory action.4  The first category is characterized by the placement of a fixed structure on 
private land by either the government or a private party acting with the government's 
authorization.5  The second category is characterized by government regulation rendering private 
property economically useless.6  The third category is characterized by an “ad hoc, factual” 
inquiry which balances a variety of factors, including the character of the government action, the 
regulation’s economic impact on the landowner, and the extent to which the regulation has 
                                                 

3 City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 633-34 (1973). 
4 See respectively Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 

435-36 & n.12 (1982); Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1015-16 
(1992); and Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 123-24 (1978). 
 5 See Loretto, 458 U.S. at 419. 
 6 See Lucas, 505 U.S. at 1003. 
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interfered with the landowner’s reasonable investment-backed expectations, in order to 
ascertain whether a taking has occurred.7  The overwhelming majority of modern takings cases 
should be and are resolved under the third category.  
 
 The United States Supreme Court has long held that the imposition of height regulations 
on private property does not result in a compensable taking.8     
 

It is a very rare case where per se principles apply, and courts traditionally have treated 
airspace differently than land.  As a general rule, “unlike a government invasion of the surface 
land itself, an invasion of airspace above surface land does not per se constitute a taking.”9     
 

An Airspace Takings Case Study:  County of Clark v. Hsu 
 
 The Hsu case provides a classic example of what can happen when a court finds, 
without undertaking a proper analysis, that the mere passage of an ordinance has resulted in a 
taking. 
 

In 1992, the Hsu Landowners acquired, either in whole or in part, the seven contiguous 
parcels totaling approximately 37.23 acres along Tropicana Avenue in Las Vegas, Nevada that 
comprise the subject property. 
 

Since before its acquisition by them, the subject property has been situated across the 
street from McCarran and northwest of a major runway that has been used by jet aircraft from 
as early as the 1960s and commercial aircraft even longer.  
 

Based on its location, the subject property is situated within the “transition zone” 
according to the County’s airport zoning regulations. 
 

When the Hsu Landowners acquired the subject property, trailer court and lounge 
businesses were being operated there.  They continued these land uses and also began a 
billboard business there after obtaining a necessary variance from the County’s airport zoning 
regulations.  Ordinances 728 and 1221 did not impair these existing land uses in any way and 
allowed many other economically viable uses of the subject property.  
 

The Hsu Landowners never intended, planned, or applied to develop the subject 
property for any other uses.  The extent to which they could develop the subject property 
therefore remains unknown. 
                                                 
 7 See Penn Cent. Transp. Co., 438 U.S. at 123-24. 

8 See id. at 107, 124, 130-38; Welch v. Swasey, 214 U.S. 91, 107 (1909). 
9 See Brown v. United States, 73 F.3d 1100, 1104 (Fed.Cir. 1996); City of Austin 

v. Travis County Landfill Co., 73 S.W.3d 234, 242 (Tex.), cert. denied, 537 U.S. 950 
(2002).  
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 The Hsu Landowners even conceded that the County's enactment of Ordinances 728 
and 1221 constituted valid exercises of the police power and did not deprive them of all 
economically viable use of their property, but nevertheless contended that the height regulations 
imposed by these ordinances effected a “per se” taking of airspace over their land.  The trial 
court agreed with the Hsu Landowners as a matter of law. 
 
 It is noteworthy that the theory of liability advocated by the Hsu Landowners, which 
combined principles relating to aircraft overflights, physical invasions, and land use regulations, 
has never been recognized by any appellate court.  In short, modern courts have not 
adjudicated the type of takings claim asserted by the Hsu Landowners under a per se approach.   
 

Contrary to prevailing law, the trial court assumed that the Hsu Landowners had a 
constitutionally protected property interest in all airspace overlying their land when none existed, 
overlooked that their claim was not ripe for adjudication because they had not exhausted their 
administrative remedies by first submitting a development plan for the County's approval, and 
found without any evidence having been presented that aircraft “go through the airspace” and 
that it “is necessary and used by the airport.” 
 
 The trial court's assumption that landowners enjoy an unlimited property right to the 
airspace overlying their land is expressly contradicted by well-settled United States Supreme 
Court precedent, which states: 
 

It is ancient doctrine that at common law ownership of the land extended to the 
periphery of the universe — Cujus est solum ejus est usque ad coelum.  But that 
doctrine has no place in the modern world.  The air is a public highway, as 
Congress has declared.  Were that not true, every transcontinental flight would 
subject the operator to countless trespass suits.  Common sense revolts at the 
idea.  To recognize such private claims to the airspace would clog these 
highways, seriously interfere with their control and development in the public 
interest, and transfer into private ownership that to which only the public has a 
just claim.10 

 
The trial court’s holding was also contrary to the longstanding rule that governs takings by 
aircraft overflights: 
 

Flights over private land are not a taking, unless they are so low and so frequent 
as to be a direct and immediate interference with the enjoyment and use of the 
land.11 

 
                                                 

10 United States v. Causby, 328 U.S. 256, 260-61 (1946). 
11 Id. at 266. 
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The Hsu Landowners presented no evidence of low and frequent aircraft overflights or of any 
impact on their existing land uses.  
 The Hsu Landowners are now asking the Nevada Supreme Court to adopt a new per 
se takings theory even though the United States Supreme Court has recently cautioned against 
the expansion of the per se takings doctrine: 
 

Land-use regulations are ubiquitous and most of them impact property values in 
some tangential way — often in completely unanticipated ways.  Treating them 
all as per se takings would transform government regulations into a luxury few 
governments could afford.12    
 

To prevent widespread takings liability from crippling the government’s capacity to function, the 
United States Supreme Court now instructs that per se takings can occur only in the 
extraordinary case in which there has been a permanent physical occupation or a permanent 
regulatory denial of all economically viable use of property.13  Neither has occurred in this case. 
 
 A non-per se, factual analysis therefore provides the appropriate method for 
determining whether there has been a taking under these circumstances.14  The balancing of 
factors required by this approach makes clear that the Hsu Landowners have sustained no 
taking of a property interest. 
 

Conclusion 
 
 Regardless of their specific facts, cases like Hsu threaten the land use planning efforts of 
all governments.  Despite its best efforts to plan for McCarran’s anticipated growth through the 
adoption of appropriate airport zoning regulations, the County has been held liable for a 
multimillion dollar judgment based on a novel per se takings theory.  Such a holding, if affirmed, 
would establish a precedent that undermines the government’s authority to regulate effectively in 
the public interest through the police power.  Government simply cannot afford that kind of 
liability in order to fulfill its vast obligations to its citizens. 

                                                 
12 Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 122 S.Ct. 

1465, 1479 (2002); see also Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 
(1922)("[g]overnment hardly could go on if to some extent values incident to property could not 
be diminished without paying for every such change in the general law"). 

13 See Tahoe-Sierra, 122 S.Ct. at 1478-80 & n.18, 1483, 1487. 
 14 See Penn Cent. Transp. Co., 438 U.S. at 123-24. 
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Zone Slope

Approach              7:1

Transition             50:1

Horizontal             150’ Above Airport

Elevation

Conical                  20:1





IT IS ANCIENT DOCTRINE THAT A COMMON LAW IT IS ANCIENT DOCTRINE THAT A COMMON LAW 
OWNERSHIP OF THE LAND EXTENDED TO THE OWNERSHIP OF THE LAND EXTENDED TO THE 
PERIPHERY OF THE UNIVERSE PERIPHERY OF THE UNIVERSE ?? CUJUS EST CUJUS EST 
SOLUM EJUS EST USQUE AD COELUM.  BUT SOLUM EJUS EST USQUE AD COELUM.  BUT 
THAT DOCTRINE HAS NO PLACE IN THE THAT DOCTRINE HAS NO PLACE IN THE 
MODERN WORLD.  THE AIR IS A PUBLIC MODERN WORLD.  THE AIR IS A PUBLIC 
HIGHWAY, AS CONGRESS HAS DECLARED.  HIGHWAY, AS CONGRESS HAS DECLARED.  
WERE THAT NOT TRUE, EVERY TRANSWERE THAT NOT TRUE, EVERY TRANS--
CONTINENTAL FLIGHT WOULD SUBJECT THE CONTINENTAL FLIGHT WOULD SUBJECT THE 
OPERATOR TO COUNTLESS TRESPASS SUITS.  OPERATOR TO COUNTLESS TRESPASS SUITS.  
COMMON SENSE REVOLTS AT THE IDEA.COMMON SENSE REVOLTS AT THE IDEA.

United States v. CausbyUnited States v. Causby, 328 U.S. 256, 260, 328 U.S. 256, 260--61 (1946)61 (1946)



Flights over private land are not a Flights over private land are not a 
taking, unless they are so low and so taking, unless they are so low and so 
frequent as to be a direct and frequent as to be a direct and 
immediate interference with the immediate interference with the 
enjoyment and use of the land.enjoyment and use of the land.

United States v. CausbyUnited States v. Causby, 328 U.S. 256, 266 (1946), 328 U.S. 256, 266 (1946)



LandLand--use regulations are ubiquitous use regulations are ubiquitous 
and and most of them impact property valuesmost of them impact property values
in some tangential way in some tangential way ?? often in often in 
completely unanticipated ways.  completely unanticipated ways.  
Treating them all as Treating them all as per seper se takings takings 
would transform government would transform government 
regulations into a luxury few regulations into a luxury few 
governments could afford.governments could afford.
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