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NATURE AND STAGE OF PROCEEDINGS

Plaintiffs, a collection of hedge funds and merger arbitrageurs, brought
suit on March 8, 2007 against certain former directors of Transkaryotic Therapies, Inc.
(“TKT” or “the Company”), including Jonathan S. Leff and Rodman W. Moorhead, III,
for breaches of fiduciary duty alleged to have occurred in connection with their approval
and recommendation of a sale of TKT to Shire Pharmaceuticals Group plc (“Shire”).
Specifically, plaintiffs contend that Leff and Moorhead “push[ed] for and approv]ed] the
merger because of personal reasons” (Compl. 92) and failed to disclose all material
facts to shareholders (id. § 86). On August 6, 2007, plaintiffs’ fiduciary duty action was
consolidated with their previously filed appraisal action. Leff and Moorhead now move
for summary judgment as to Counts I, I and ITI on the grounds set forth below.

First, Leff and Moorhead did not breach their duty of loyalty, and
plaintiffs’ theory as to why they did is both economically irrational and devoid of factual
support. Leff and Moorhead were partners in Warburg Pincus (“Warburg”), which was
TKT’s largest stockholder. Incredibly, the premise of plaintiffs’ loyalty claim is that, on
Warburg’s behalf, Leff and Moorhead actively sought to sell TKT on the cheap and
thereby squander the value of Warburg’s approximately five million shares. The claim
that Leff and Moorhead would breach their fiduciary duties in order to undermine
Warburg’s economic self-interest is inherently implausible, is not supported by any
record evidence, and should be rejected as a matter of law. See Argument Part I.

Second, TKT’s charter contained an exculpatory provision eliminating

directors’ monetary liability to the extent permitted by Delaware law. Thus, plaintiffs



cannot hold Leff and Moorhead liable absent a showing of disloyalty or bad faith. There
is no evidence of either, nor even so much as a rational theory. Moreover:

. plaintiffs cannot hold Leff and Moorhead liable on claims that they
breached their duties under Revion/QVC, because their actions fell
well within the range of reasonableness; and in making their
decisions, Leff and Moorhead reasonably relied on qualified
financial and legal advisors, entitling them to be “fully protected”
under 8 Del. C. § 141(e) (see Argument Part II); and

. plaintiffs cannot hold Leff and Moorhead liable for purported
nondisclosures in this post-closing context because they cannot
identify any evidence of disloyalty or bad faith by Leff and
Moorhead in connection with any disclosures; and the disclosures
at issue were entirely proper (see Argument Part III).

Leff and Moorhead also join (a) Shire’s motion for summary judgment on

Counts I and II relating to plaintiffs’ lack of standing and the unavailability of rescissory
damages; and (b) the motions of Shire and Wayne Yetter for summary judgment on
Count I1I, to the extent that count is directed at Leff and Moorhead.

STATEMENT OF FACTS
A. Warburg Pincus

Warburg Pincus is a private equity firm. It establishes investment funds

that are capitalized with commitments from Warburg’s investors.! See Curt Aff. q92.

Warburg then invests those funds’ capital in various businesses around the world, which

are referred to as “portfolio companies”. See id. 9 3. Warburg professionals, such as Leff

! As a technical matter, each investment fund is a limited partnership. Warburg is
the general partner, and its investors are limited partners. See Curt Aff. § 3.
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and Moorhead, recommend investments in portfolio companies and manage those
investments to maximize value for Warburg and its investors. See id. 14.

B. Warburg’s Investment in TKT
TKT was a biopharmaceutical company primarily focused on researching,

developing, and commercializing treatments for rare diseases caused by protein
deficiencies. Under Moorhead’s guidance, Warburg co-founded TKT (see Moorhead
Dep. 41-43) in 1988 with money from an investment fund called Warburg Pincus Capital
Company, L.P. (“WPCC”) (see Ex. 21 (at Ex. 10.1 (“Stock Purchase Agreement”); Ex.
10.2 (“Stockholders’ Agreement”))).> WPCC made a number of subsequent investments
in TKT between 1988 and 1999. See Leff Dep. 28. During that time, TKT began trading
publicly on NASDAQ. WPCC ultimately disposed of its TKT shares in 1999 and 2000,
at a significant profit, by distributing those shares directly to WPCC’s investors. See Exs.
22-23.> Because of Moorhead’s experience with TKT and in the healthcare and
biotechnology industries in general, he remained on TKT’s board, although no longer as
Warburg’s designee. See Leff Dep. 26-27, 626-27; Ex. 25 at Item 4. In 2000, Moorhead
“sfartéd to, in effect, retire from Warburg”, but he continued to serve as a director of

TKT. See Moorhead Dep. 18.

> Citations to “Ex. ___” refer to the Transmittal Affidavit of Matthew F. Davis, Esq.,
filed herewith. Citations to the Appraisal Action and Fiduciary Action deposition
transcripts lodged with the Court by Shire are in the form of [Deponent’s Name] Dep.
[page number(s)]. Where necessary due to the duplication of pages across Appraisal
Action and Fiduciary Action deposition transcripts, “Appr.” or “Fid.” has been added.

* As a result of this distribution, Moorhead personally acquired 54,466 shares of
TKT common stock, which he held until the merger date. See Ex. 1 at 58, 60; Ex. 23.
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In May 2000, Warburg Pincus Equity Partners, L.P. (“WPEP”) purchased
$100 million of convertible preferred stock issued by TKT. See Exs. 25-26. WPEP was
then a relatively new Warburg fund, which had been raised in 1998 with capital
commitments of $5 billion. Curt Aff. 4 6-7, 12. Upon conversion of the preferred stock
into common stock in November 2001, WPEP held 3.571 million shares of TKT. See Ex.
28 at 51, Note 10. WPEP invested in TKT as a result of a recommendation by Leff, who
by then had become primarily responsible for Warburg’s U.S. investments in
biotechnology. See Leff Dep. 27-28. Pursuant to the share purchase agreement between
Warburg and TKT, Leff was appointed to the TKT board in June 2000. See id.; Leff
Dep. 626-28. At Leff’s recommendation, WPEP increased its TKT holdings in February
and March 2001 through open market purchases of approximately 1.43 million additional
shares, at a total cost of over $23 million. See Ex. 27. At the time the TKT board
appfoved the Shire merger on April 21, 2005, Warburg held 5,038,396 shares of TKT,
representing approximately 14.1% of TKT’s outstanding common stock. See Ex. 1 at 57.
C. Shire Bids to Acquire TKT

Shire, a leading specialty pharmaceutical company, first approached TKT
about a possible acquisition in the fourth quarter of 2004. At that time, Shire’s CEO
indicated that Shire was considering an all-cash offer at a 30-50% premium to TKT’s 52-
week trading high, implying a per-share offer price in the mid- to high $20s. See Ex. 12
at 64-66; Exs. 30-31. On December 6, 2004, Shire presented TKT with a written offer,
subject to further diligence, to acquire all the shares of the Company for $29-31 per share

in cash. See Ex. 36. TKT’s board authorized Shire to conduct limited due diligence on
-4-



specific legal and financial matters (see Leff Dep. 139-41), and on February 23, 2005,
Shire presented a revised all-cash, all-shares offer at $31 per share (see Ex. 49). Shire’s
bid represented a premium of approximately 34% over TKT’s trading price at the time.
On February 26, 2005, the TKT board voted to reject the $31 offer and authorized its
bankers at S.G. Cowen & Co. (“Cowen”) to convey to Shire’s bankers that Shire would
“need to make an offer that is significantly higher than $31 per share”. Ex. 54.

In the following weeks, Shire continued to express interest in an
acquisition. Ata March 29, 2005 meeting, the TKT board “reached a consensus on the
range of an acceptable price” and instructed Cowen “to seek a bid from the potential
acquirer [Shire] within the acceptable price range”. See Ex. 63. Shire responded on
March 31, 2005 with an increased all-cash offer of $37 per share, representing a premium
0f 48% to TKT’s then-current trading price and more than 100% to the price at the time

- of the companies’ first discussion of a possible strategic transaction. See Ex. 64. On
April 3, 2005, TKT’s Chairman wrote to Shire’s Chairman that, in light of the $37 offer,
“TKT is prepared to work with you and your advisors to negotiate a transaction”. Ex. 65.
After extensive and complicated negotiations, the parties signed and announced an
agreement on April 21, 2005. See Exs. 75, 78. The transaction closed on July 27, 2005.

D. The TKT CEO’s Opposition to Shire
During the months following Shire’s initial approach to TKT in late 2004,

Leff, Moorhead and other directors came to believe that TKT’s CEO, Michael Astrue,
was taking steps to prevent appropriate consideration of Shire’s offer by the TKT board.

See, e.g., Leff Dep. 143 (Astrue “engaged in every effort which was quite potent in his
-5-



position as CEO of the company to slow down the process, to discourage Shire and to be
obstructive”). Although Shire’s offer was all cash, Astrue urged the board not to engage
in discussions with Shire based on factors unrelated to shareholder value. At his
deposition, Astrue admitted that he had “concern about Shire as an acquirer”; that he
disapproved of Shire’s apparent intent “to shut down the [TKT] research and
manufacturing facilities”; that he viewed Shire as “dishonest” and “sleazy”; and that if
there were to be a transaction, he would rather “sell to a decent party that [he] could be
proud of”. Astrue Fid. Dep. 22-24, 27, 30-34. Astrue even told Leff at the time that if
the offeror were someone other than Shire, he would be willing to sell for “around $35”,
but “if it’s a party like Shire, who’s going to gut the company and make a mess of
everything, then there’s no way I’'m going to let that happen”. See id. at 33-34; Ex. 41.
That conversation is documented in contemporaneous notes maintained by Leff (id.) and
was acknowledged by Astrue at his deposition:
“Q.  Okay. Well, do you recall having a conversation with
Jonathan Leff in which you said, if we had the right kind of acquirer I

think you and I probably wouldn’t be too far off on price, and it’s
probably around $35?

“A.  I’m not denying that I had that conversation at some point
in time.” Astrue Fid. Dep. 33-34 (emphasis added).

Astrue also announced at a board meeting that he “would not sell TKT to Shire”; that he
would “view(] the sale of TKT to Shire as a failure for TKT”; that “all Shire would do

would be {to] dismantle the company”; and that he would rather sell to almost “anybody
other than Shire”. Lepanto Dep. 168-70; Quirke Fid. Dep. 59-61; see also Leff Dep. 70-

71, 176-78. It got to the point where TKT’s Chairman, Dr. Lydia Villa-Komaroff, had to
-6-



tell Astrue “more than once” to “stop saying [you] don’t want to do [a] deal”. Villa-
Komaroff Dep. 199; Ex. 42.

Leff and other directors also were informed at the time of affirmative steps
that Astrue took to obstruct the negotiation and diligence process.* As reflected in Leffs
contemporaneous notes, Cowen bankers’ e-mails to the board, and Cowen deposition
testimony, TKT’s investment bankers at @wm told board members that:

o Astrue engaged in “delaying tactics” and was “delaying at every
opportunity” by “orchestrating [a] lack of helpfulness” during due
diligence, such that on several occasions, “documents and people
who had been promised by TKT to be available to the Shire team
were not” (Quirke Fid. Dep. 56-59; Exs. 43, 45-46);

. Astrue was throwing up “smokescreens™ to obstruct the process,
such as his refusal to have a face-to-face meeting with Shire
executives—even at Cowen’s offices or the lawyers’ offices—
purportedly for fear that “people will see them at Logan Airport
and that will get around and people at the company will freak out”
(see Ex. 44 (emphasis added); see also Ex. 47 (“Mike has
additional concerns over [Shire] executives being recognized at
Logan airport”);

) when the TKT board ultimately required Astrue to meet with
Shire, he “was very effective in his discussions w(ith] Matt
Emmens [Shire’s CEO] in creating roadblocks” (Ex. 50), asserting
that “none of the senior exec[utive]s” of TKT “would sign on”
with Shire and that “there was a real risk” that “most” of TKT’s
employees would leave (id.; see also Ex. 51 (“Mike said [Shire]
would lose all the key people at [TKT] if [Shire] acquired the
company”); Astrue Fid. Dep. 88-99);

) Astrue sought to prevent other board members from interacting
with the board’s advisors and even “read [Cowen] the riot act” for

* In a conversation with Leff, Dr. Villa-Komaroff described Astrue’s refusal to
provide certain due diligence materials to Shire as “just plain obstructive”. Ex. 40.
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“go[ing] around [his] back” by talking with TKT’s Chairman (Ex.
44; Quirke Fid. Dep. 54-56); and

. Shire’s bankers at Goldman Sachs expressly stated that Astrue
“was creating a real cost in the transaction” (Quirke Fid. Dep. 82-
84; Ex. 51 (““Mike has created a significant cost’ in the
transaction”)), and described Astrue’s interactions with Shire as
“not in good faith” (Ex. 48; Quirke Fid. Dep. 76-77).
Cowen representatives told Leff that they had “never seen such irresponsible, childlike,
inappropriate and self-serving behavior from a CEO”. Ex. 44; Quirke Fid. Dep. 62-64.
E. Negotiation of the Merger Agreement

Despite Astrue’s efforts, TKT’s board ultimately decided to enter into
discussions regarding a definitive merger agreement once Shire put a $37 offer on the
table. In negotiating the merger, however, price was by no means the only meaningful
issue that the board faced. To supervise the negotiations on a day-to-day basis, the board
established an ad hoc committee (the “M&A Committee”) consisting of Leff, Astrue,
Villa-Komaroff and Dr. Dennis Langer. See Ex. 63.° Among the issues facing the M&A
Committee were the following two major structural concerns.

First, TKT expected to release Phase III clinical trial results for one of its
core assets, a protein known as 128, in June 2005. See Fx. 61. By the time Shire made
its $37 offer at the end of March 2005, the TKT board recognized that it might not be
able to negotiate and close a transaction before the I2S results were released. The board

nevertheless wanted to capture the full value of I2S for TKT’s shareholders. The board

* On April 10, 2005, the M&A Committee was reconstituted as a three-person body
comprised solely of non-executive directors—Leff, Villa-Komaroff and Langer. Ex. 69.
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therefore evaluated Shire’s $37 offer on the assumption that the I2S results would be
positive, and it approved the offer on that basis. See, e. &., Moorhead Dep. 173-84; Leff
Dep. 444-46; Exs. 76-77. The board was concerned, however, that if the I2S trial results
were negative, Shire might seek to avoid closing the transaction or Shire’s shareholders
might vote down the deal. See Moorhead Dep. at 173-84.; see also Ex. 73. Thus, TKT’s
Chairman wrote to Shire’s Chairman that “our Board of Directors is acutely focused on
the risk of entering into an agreement that could fail to close. In order to enter into a
definitive agreement, we will need to be satisfied that our company is appropriately
protected against this risk.” Ex. 65.

Second, at the same time that it was talking to Shire, TKT was in advanced
negotiations with GlaxoSmithKline (“GSK”) regarding a potential license to GSK of
rights to a TKT protein known as Dynepo. See Ex. 63.

REDACTED
See Exs. 72, 74.5 During the discussions with Shire, the
board authorized Cowen to tell Shire that TKT was “nearing a deal on Dynepo”. See
Ex. 54. As Cowen representatives explained, they used the potential Dynepo deal as a
“stalking horse” to convince Shire that TKT had other strategic options available.

Lepanto Dep. 187-88. Cowen also sought to find out in advance whether TKT’s

REDACTED



execution of a Dynepo license would cause Shire to walk away from the negotiations or
decrease its bid. See Quirke Fid. Dep. 49-50. Shire’s response was unambiguous—it
said it would not be interested in continuing merger negotiations if TKT licensed out
Dynepo to a third party. For there to be a deal with Shire, TKT could “not consummate
the pending collaboration relating to Dynepo”. Ex. 65; see also Quirke Fid. Dep. 49-50.
This presented TKT’s board with a specific downside risk if the Shire merger were
signed but did not ultimately close—the risk that TKT would forego, and then not be able
to resurrect, the Dynepo deal with GSK.

To address these concerns, TKT and its advisors—under the supervision
of the M&A Committee—negotiated for énd received unusual contractual protections for
the Company. To minimize the risk that Shire would use negative I2S results as a basis
to walk away from the deal, TKT demanded a carve-out from the Merger Agreement’s
“Material Adverse Effect” provision, which specified circumstances under which Shire
could terminate the agreement or change its recommendation to shareholders. See Ex. 1
at 42-44; Ex. 2 §§ 1.01, 9.01-9.03. Under this carve-out, negative 12S trial results would
not qualify as a “Material Adverse Effect”. See Ex. 1 at 42-44; Ex. 2 § 1.01 (definition of
“Company Material Adverse Effect”, exclusion (iv)). To address the potential loss of the
Dynepo license to GSK, TKT negotiated for and received a substitute license
arrangement with Shire that would automatically be triggered if Shire’s shareholders
voted down the deal, because of negative I2S results or any reason whatsoever.

REDACTED
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REDACTED

F. Zuma

During the merger discussions with Shire, TKT also was negotiating a
transaction in which TKT would license out its rights in certain gene-activated (“GA”)

proteins.

REDACTED

TKT had decided in early 2003 that it did not intend to attempt to commercialize the GA
proteins itself and had publicly announced that it was interested in a licensing transaction.

See Leff Dep. 111-15.

REDACTED

The precise terms of that transaction changed over time, but the general
structure involved licensing rights in the GA proteins to a new entity (known as “Zuma™),
in which TKT and the other participants would have an equity interest and from which

TKT would receive cash payments and potential royalties. See id. at 111-17.

" The Merger Agreement also included a reverse break-up fee payable to TKT of
$40 million. See Ex. 1 at 45-46; Ex. 2 §§ 11.04(c).

8 Warburg was not part of the financial syndicate. See Exs. 66, 70; Langer Dep. 51-
53; Ex. 12 at 116-17.
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In late November 2004, Astrue wrote to Leff and others that “[t]he -
Reddy/MPM deal {i.e., Zuma] is our best shot at extracting value from” the GA proteins
at issue. Ex. 35. Then at a December 2004 board meeting, management reviewed TKT’s
efforts to license the proteins, and the board “recommended that the Company proceed in
negotiations with Dr. Reddy’s Laboratories consistent with terms discussed at the
meeting”. Ex. 39, REDACTED

Then, on March 11, 2005, Astrue “led a discussion”

regarding the possible Zuma transaction at a meeting of the TKT board’s Audit
Committee (of which neither Leff nor Moorhead was a member). Ex. 57.°

Because the Zuma transaction would involve licensing out rights in TKT
assets, members of the board recognized that it might adversely affect Shire’s interest in
acquiring TKT or the amount Shire wogld be willing to pay. For example, in late
November 2004, in seeking support from Leff and others for the Zuma deal, Astrue
wrote, “I am assuming that you are supportive of this effort [Zuma] as long as we steer

clear of interfering with [the Shire negotiations].” Ex. 34.

REDACTED

? The Audit Committee was involved because “it would need to approve any
transaction with Dr. Reddy’s due to Mr. Langer’s position at Dr. Reddy’s”. Ex.57.
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REDACTED

Several weeks later, with the knowledge and approval of the M&A
Committee, Cowen spoke to Shire’s bankers “to clarify if [Zuma] was going to be a
problem in our deal” (Quirke Fid. Dep. 24-29)
REDACTED

In other words, Cowen tried to find out whether TKT’s execution of the proposed Zuma
transaction while the Shire negotiations were ongoing would preclude or reduce the value
of any potential deal witil Shire. See Quirke Fid. Dep. 49-51. To facilitate this
discussion, Zuma was addressed by TKT management as part of a due diligence meeting
with Shire in early April. See Ex. 67. Cowen circulated the agenda for this meeting,
which included Zuma as an agenda item, to the full M&A Committee of the board as well
as TKT’s outside counsel. 1d.'® After this meeting, Shire’s bankers informed Cowen that
Shire “had spent very little time due diligencing” the Zuma-related proteins,

REDACTED and had no problem with TKT’s licensing out the
assets “prior to the deal” with Shire. Lepanto Dep. 33-34; Emmens Dep. 201-03.

REDACTED

% Astrue even commented at the time on Zuma’s inclusion on the agenda. Although
he objected to Shire’s having learned the identity of the potential licensee, he did not
object to TKT’s discussing with Shire and its bankers the nature of the proteins or the
terms of the proposed Zuma deal. See Ex. 68.

-13-



REDACTED

As it happened, however, TKT did not manage to execute the Zuma
transaction before the Shire merger agreement was signed on April 21, 2005. At that
point, the Merger Agreement restricted TKT from taking a variety of actions—including
licensing out assets such as the Zuma-related proteins—without Shire’s written approval.
See Ex. 1 at 38-39; Ex. 2 § 6.01. Thus, in the weeks after the signing of the Merger
Agreement, Langer contacted several TKT directors to ask for their assistance in getting
Shire to approve the transaction. In particular, Langer reached out to Leff, Villa-
Komaroff, Wayne Yetter, and David Pendergast. See Exs. 80-85. Leff continued to
believe that the Zuma transaction could provide value to TKT and would put the
Company in a stronger position in the event the Shire merger did not close, so he
responded to Langer’s requests by offering suggestions as to who else Langer should
involve in the discussions on Zuma and agreeing to answer questions that Shire might
have about the GA proteins. See Exs. 81, 85, 87. Ultimately, Shire decided not to
approve or complete the Zuma deal. See Exs. 86, 88.

G. Other Potential Bidders
Throughout its discussions with Shire, the TKT board remained open to an

acquisition by another bidder. In December 2004, the board authorized Cowen to contact
two other companies—Gilead and Genentech—to determine their level of interest in

acquiring TKT. See Leff Dep. 187-92; Astrue Fid. Dep. 58-62; Gilbert Dep. 48-50; Ex. 1
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at 12. Cowen reported back to the board that neither company had expressed interest.
See Ex. 1 at 12.

The Merger Agreement contained a standard set of “window shop”
provisions, under which TKT was permitted to engage in discussions with any third party
that made an “Acquisition Proposal” that was either a “Superior Proposal” or “could
reasonably be expected to lead to a Superior Proposal” (Ex. 2 § 6.03(a)-(b)); TKT
remained free to furnish nonpublic information to any potential third-party bidder in
order to facilitate such a “Superior Proposal” (see id. at § 6.03(b)); and TKT was
permitted to accept a “Superior Proposal”, subject only to the payment of a reasonable
break-up fee set at approximately 3.25% of the equity value of the deal (see Ex. 1 at 45-
46; Ex. 2 § 11.04(b)). In the three months between announcement of the deal on
April 21, 2005 and closing on July 27, 2005, no other potential buyer approached TKT.

H. Reliance on Financial and Legal Advisors
Throughout the merger process, Leff, Moorhead and the rest of the TKT

board were counseled extensively by qualified M&A advisors. On the financial side, the
board retained Cowen, a leading investment bank with special expertise in the health care
industry. See Ex. 32; Leff Dep. 75-78. At several board meetings, including in
November 2004, December 2004, February 2005, March 2005 and April 2005, Cowen
provided the board with financial and valuation advice. See, e.g., Ex. 1 at 11-15; Exs. 33,
39A, 55, 74, 76. The investment bankers at Cowen also provided advice on, and helped
to conduct, the negotiations. See Ex. 1 at 1 1-15; Exs. 54, 63. For these services,

Cowen’s fee was 0.675% of the value of any transaction that was consummated, whether
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with Shire or anyone else. See Ex. 38. In addition, Cowen prepared a fairness opinion
for the board, for which it received a non-contingent fee. See Ex. 1 at24. TKT also
retained a second investment bank, Bank of America Securities LLC (“BofA™), to
provide another fairness opinion, also for a non-contingent fee. See id. at 30. Both
financial advisors opined that Shire’s offer was fair from a ﬁna;mcial point of view.

TKT’s board also received extensive legal advice to help it fulfill its
fiduciary duties and navigate the merger process. From the first board meeting at which
the potential Shire transaction was discussed, TKT received M&A advice from the
Company’s regular counsel at WilmerHale. Shortly thereafter, the Company retained
special Delaware counsel from Morris, Nichols, Arsht & Tunnell LLP to advise it on its
fiduciary duties. In the weeks before the merger agreement was signed, the board also
hired Cravath, Swaine & Moore LLP as special M&A counsel. Further, in his capacity as
Chair of TKT’s Nominatihg and Corporate Governance Committee, Leff received advice
on merger-related issues from the Committee’s counsel at Richards, Layton & Finger.

L The Merger Vote and Its Aftermath

Following an intensive negotiation process in the first few weeks of April
2005, Shire and TKT hammered out a definitive agreement. On April 21, 2005, the TKT
board approved the agreement by a vote of five to two, with Astrue and Dr. Walter
Gilbert dissenting. See Ex. 78. The board then voted six to one, with only Astrue
dissenting, to recommend that shareholders approve the merger. See id. Although
Gilbert voted against the transaction, he has testified that he believed that the “$37 price

was adequate”, that the $37 price “assume(d] a favorable [I2S] trial result”, and “at that
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time the $37 was a fair value for the company”. Gilbert Dep. 201-02. At the April 21
meeting, Astrue resigned as a director and as CEO. Ex. 78.

On June 20, 2005, TKT announced that the Phase III clinical trial results
for I2S were positive. See Ex. 90. TKT was not approached by any other potential

acquirer either before or after this announcement.

REDACTED

Soon after the announcement of positive

I2S results, many of the plaintiffs acquired significant positions in TKT and began to
agitate against the merger, hoping to pressure Shire to increase its bid or to elicit a higher
offer from a third party. See Ex. 95 at 5-9.

On June 27, 2005, one month prior to the shareholder vote on the Shire
transaction, TKT distributed its proxy statement to shareholders. See generally Ex. 1.
Among other things, the proxy statement provided a comprehensive chronology of the
progression of the TKT-Shire discussions, and it spelled out in detail the considerations
behind the board’s recommendation that shareholders approve the deal. Jd. The proxy
statement also described in detail the fairness opinions provided by Cowen and BofA, so
that shareholders could make their own independent assessment of the merger. Id.

Ultimately, on July 27, 2005, a majority of TKT’s shareholders approved
the transaction. Disappointed that their investment in TKT did not turn out as expected
(i.e., that no sweetened or topping bid had emerged), plaintiffs filed appraisal actions

between August and November 2005. A year and a half later, after discovery in the
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appraisal proceeding was nearly complete, plaintiffs filed the instant fiduciary duty action
against certain former TKT directors, including Leff and Moorhead, on March 8, 2007.

ARGUMENT

The theory underlying plaintiffs’ allegations against Leff and Moorhead is
economically irrational. Accepting it would require the Court to believe that Leff and
Moorhead breached their fiduciary duties by deliberately selling out TKT—including
Warburg’s five million shares and Moorhead’s own 54,000 shares—for Jess than their
shares were worth. Nothing in the record supports this inherently implausible conclusion.

To the contrary, Delaware law presumes that investors such as Warburg -
act in theirown econom_ic self-interest. As TKT’s largest shareholder, Warburg had a
greater financial interest than anyone in the value of TKT’s shares, Thus, the very fact
that plaintiffs seek to hold against Leff and Moorhead—their affiliation with Warburg—
provides compelling reason to conclude that they voted for the Shire merger because they
believed it to be in the shareholders’ interest. Leff and Moorhead’s responsibilities as
TKT directors and their incentives as Warburg partners were perfectly aligned—to
maximize the value of TKT’s shares.

To escape this powerful natural inference, plaintiffs beﬁr a heavy burden.
They must explain why Leff and Moorhead would have sought anything less than the
maximum available return on Warburg’s investment, and they must present evidence to
support their explanation. Even if plaintiffs “have creatively presented their case, their
colorful rhetoric is no substitute for record evidence of bad faith or disloyalty”. Goodwin

v. Live Entm’t, Inc., No. Civ. A. 15765, 1999 WL 64265, at *1 (Del. Ch. Jan. 25, 1999).
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After extensive discovery, there is simply no evidence suggesting that Leff and
Moorhead wanted to sell TKT on the cheap or explaining why they would have had any
interest in doing so.

Absent any colorable conflict of interest or whiff of disloyalty, Leff and
Moorhead’s decisions with respect to the merger should be accorded the protections of
the business judgment rule, and summary judgment should be granted in their favor on
plaintiffs’ duty of loyalty claim. See PartI. The absence of any evidence of disloyalty
also means that, because TKT’s charter contained an exculpatory provision pursuant to 8
Del. C. § 102(b)(7), summary judgment should be granted to Leff and Moorhead on
plaintiffs’ remaining claims. See Parts II and III.

L LEFF AND MOORHEAD DID NOT VIOLATE THEIR DUTY OF
LOYALTY.

Leff and Moorhead’s approval of the Shire merger was a proper exercise
of their business judgment and, to the extent subject to enhanced scrutiny under
Revlon/QVC, fell well within the range of reasonableness. In an effort to subject the
transaction to entire fairness review, plaintiffs contend that Leff and Moorhead acted for
“personal reasons”. Compl. 192. The only such “reason” plaintiffs have offered,
however, is the bare assertion that Warburg was not interested in maximizing its return
on its investment in TKT. Because that theory is inherently implausible, and plaintiffs
have not come up with any evidence to support it, the centerpiece of plaintiffs’ complaint

against Leff and Moorhead must be rejected. See Part 1A,
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With no evidence to demonstrate why Leff or Moorhead would have been
disloyal to TKT, the remainder of plaintiffs’ loyalty allegations fall apart. With respect to
Moorhead, plaintiffs present no particularized allegations at all, and discovery has not
elicited a shred of support for plaintiffs’ naked charge of disloyalty. See Part 1.B. As for
Leff, plaintiffs’ efforts to tarnish him for his diligent efforts to ensure that the board gave
proper consideration to Shire’s all-cash offer turn ordinary notions of directorial
responsibility on their head. Indeed, Leff should be applauded, not subjected to frivolous
attack, for the time and energy he devoted to the process of exploring Shire’s offer,
particularly in the face of egregious obstruction by a recalcitrant CEQ. See Part I.C.

A. Leff and Moorhead Did Not Have a Disabling Conflict of Interest.
The disabling interest plaintiffs have proffered against Leff and Moorhead

is extremely unusual, if not unprecedented. Plaintiffs do not contend that Leff, Moorhead
or Warburg appeared on both sides of the Shire merger; nor that Leff, Moorhead or
Warburg received any financial benefit from the transaction or from Shire that was not
enjoyed proportionally by all shareholders. See Cede & Co. v. Technicolor, Inc., 634
A.2d 345, 362 (Del. 1993) (setting out these “classic examples of director self-interest in
a business transaction™); Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) (same).
Instead, plaintiffs vaguely assert that Warburg was willing to accept less than maximum
value for its TKT invesuﬁent because it was “fatigue[d]” and “needed liquidity to wind-
up its funds”. Compl. §22. That argument has no support in the record and makes no

econontc sense.
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Delaware law recognizes and presumes that when a very substantial
shareholder like Warburg supports a cash transaction in which it will receive the same per
share consideration as the remaining shareholders, it does so out of rational economic
self-interest because it believes the price to be fair. See, e.g., McMillan v. Intercargo
Corp., 768 A.2d 492, 504 (Del. Ch. 2000). See Part L.A.1. Simply asserting that
Warburg had a contrary interest is not enoqgh to overcome that presumption. Instead,
plaintiffs must proffer evidence to show (a) that Warburg “needed” to liquidate its TKT
investment; (b) that Warburg “needed” to do so through a sale of the entire company
rather than a disposition of its own shares; and (c) that Warburg’s “need” was so great
that it would deliberately leave money on the table by selling at something less than an
optimal price. Plaintiffs cannot come anywhere close to proving any, much less all, of
those points. See Part.A.2. There is no evidence that Leff and Moorhead supported the
merger for any reason other than that they believed it to maximize the value of TKT.

1. Warburg'’s Substantial Stake in TKT Aligned lts Interests with
the Rest of TKT’s Shareholders.

The mere fact that Leff and Moorhead were affiliated with TKT’s largest
shareholder does not, in itself, create a disabling conflict of interest. It is well-established
that when “certain board members are large stockholders”, that fact “alone does not
create a disqualifying ‘personal pecuniary interest’ to defeat the operation of the business
judgment rule”. Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 958 (Del. 1985)
(citation omitted); see also Citron v. Fairchild Camera & Instrument Corp., 569 A.2d 53,

65-66 (Del. 1989) (same). That is because “all shareholders would presumably share the
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benefit flowing to the substantial shareholder”. Cheff'v. Mathes, 199 A.2d 548, 554 (Del.
1964).

Indeed, to the extent that Leff and Moorhead’s affiliation with Warburg
has any relevance, its effect is the opposite of what plaintiffs suggest. Delaware law
recognizes that “[a] director who is also a shareholder of his corporation is more likely to
have interests that are aligned with the other shareholders as it is in his best interest, as a
shareholder, to negotiate a transaction that will result in the largest return for all
shareholders™. Orman v. Cullman, 794 A.2d 5, 26 n.56 (Del. Ch. 2002) (emphasis
added). In addition, “the weight given that fact varies with the substantiality of the
challenged director’s holdings”. 7d. Here, Warburg owned over 14% of TKT’s shares
worth, at the merger price, approximately $185 million. This very substantial stake
means that Leff and Moorhead’s duties as TKT directors and their interests as Warburg
partners converged to give them “powerful economic (and psychological) incentives to
get the best available deal” for TKT. In re Mobile Comme ns Corp. of Am., Inc. Consol,
Litig., Civ. A. No. 10627, et al., 1991 WL 1392, at *9 (Del. Ch. Jan. 7, 1991).

Contrary to plaintiffs’ theory of the case, “{t]he normal presumption is that
the owner of a substantial block who decided to sell is interested in obtaining the highest
price”. McMillan, 768 A.2d at 504; see also Katell v. Morgan Stanley Group, Inc., Civ.
A. No. 12343, 1995 WL 376952, at *12 (Del. Ch. June 15, 1995) (“Delaware law
presunies that investors act to maximize the value of their own investments.”). In fact,
this presumption is so strbng that, in case after case, Delaware courts have found a major

shareholder’s agreement to sell its shares to be persuasive evidence that the price was
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fair. See, e.g., Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1134, 1143 (Del. Ch. 1994)
(“The fact that major shareholders, including [those] who had the greatest insight into the
value of the company, sold their stock to MAF at the same price paid to the remaining
shareholders also powerfully implies that the price received was fair.”) (citations
omitted); Yanow v. Scientific Leasing, Inc., C. A. Nos. 9536, 9561, 1988 WL 8772, at *5-
*6 (Del. Ch. Feb. 8, 1988) (noting that the agreement of HCA, the largest shareholder, to
tender its shares “is prima facie evidence that the offering price is fair” as “HCA’s
considerable economic interest . . . strongly suggests that HCA would not have tolerated
an acquisition at less than the best price”).

Nothing about the structure of the Shire merger or the nature of Warburg’s
investment suggests that Warburg would not have behaved like any other rational
investor and sought the best possible deal. First, Warburg is a private equity firm in the
business of earning profits through investments. Trying to maximize the value of its
investments is the very essence of what Warburg does. Second, Shire made an all-cash
offer for 100% of TKT’s shares, so there was no prospect of discrimination or favoritism
among shareholders. Third, Warburg held nothing but common stock and received the
same $37 per share paid to all other TKT shareholders. Since Warburg “would be cashed
out” and “receive the samé benefit as the Company’s other shareholders, [its] interest in
getting as high a price as possible for the Company’s stock from the merger transaction
was aligned with” all of TKT’s shareholders. Orman, 794 A.2d at 30; see also Yanow,

1988 WL 8772 at *6.
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As aresult, plaintiffs are left to afgue either (a) that Leff and Moorhead
breached their duty of loyalty to TKT’s shareholders in order to harm Warburg’s (and
Moorhead’s own) economic interests; or (b) that Leff and Moorhead sacrificed some of
the value achievable through Warburg’s investment in TKT with the expectation that the
sale of TKT would allow Warburg to achieve some other goal of even greater value. The
former argument is a non-starter under Delaware law. See, e.g., McGowan v. Ferro, 859
A.2d 1012, 1035 (Del. Ch. 2004) (rejecting plaintiff’s “argument {that] would require the
Court to accept his theory that the director defendants were willing to leave a substantial
sum of money on thé table”); Parnes v. Bally Entm’t Corp., No. Civ. A. 15192, 2001 WL
224774, at *12 n.31 (Del. Ch. Feb. 23, 2001) (explaining that such an argument “would
seem almost to require the Court, in order to accept it, to heed the White Queen’s words
to Alice, that she practice believing six impossible things before breakfast”); In re IXC
Commc 'ns, Inc. S holders Litig., Civ. A. Nos. 17324, 17334, 1999 WL 1009174, at *7
(Del. Ch. Oct. 27, 1999) (stating that “[p]laintiffs need a serious reality check” for
suggesting that “the directors would actively shirk their fiduciary obligations and in the
process ignore their own economic self-interest”). As explained in the next section, the
latter argument is almost equally implausible and finds no support in the record.

2, There Is No Evidence Explaining Why Warburg Would Want to
Sell TKT on the Cheap.

To overcome the presumption that a director with significant
shareholdings wants to maximize the value of his or her stock, plaintiffs must make “a

strong factual showing”, McGowan, 859 A.2d at 1035, through “record evidence” that
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there was some “side consideration that dampened” the director’s “natural desire to
obtain good value for [his] common shares”. Goodwin, 1999 WL 64265, at *23; see also
Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1380 (Del. 1995) (“It must be the subject
of proof that . . . the directors’ objective . . . was to forego the opportunity to sell their
stock at a premium.”).

Plaintiffs contend that Leff and Moorhead sacrificed money that Warburg
could have earned through its TKT investment in order to further Warburg’s “interests in
liquidating its significant position in TKT”. Compl. 1 12. For that alleged disloyalty to
be rational, however, plaintiffs must not only prove that Warburg had some exogenous
motivat_ion to exit its investment in TKT. Plaintiffs must also prove that Leff and
Moorhead’s incentive to sell was strong and urgfant enough to outweigh their incentive to
maximize the value of Warburg’s five million shares. In addition, plaintiffs must present
evidence explaining why—if there really were some rational and compelling “need” to
liquidate its TKT investment at less than an optimal price—Warburg would have held on
through many months of difficult and uncertain merger discussions rather than disposing
of its shares in some other way. Unless they can come up with evidence explaining Leff
and Moorhead’s alleged willingness to forego maximum value for TKT’s shares,
plaintiffs are back to the untenable argument that Leff and Moorhead breached their
fiduciary duties in order to cause Warburg economic harm.

The complaint contains some speculation on Warburg’s motives, but with
discovery complete, there is no evidence in the record to support it. Plaintiffs have not

identified any factual support for their allegations that Warburg “needed liquidity to
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wind-up its funds” (Compl. 9 22); that Warburg had held its investment in TKT “for an
extraordinarily long time by private equity fund standards” (id.); or that Warburg “needed
the whole company to be sold in order to liquidate [its] position” (id. ]23). In fact, the
record on these issues is almost completely bare. Because plaintiffs have the burden of
overcoming the presumption that Leff and Moorhead acted rationally to maximize the
value of Warburg’s investment, along with the rest of TKT’s shares, we could simply
stop there.

Nevertheless, we set forth below the undisputed facts that dispose of any
suggestion that Leff and Moorhead had a plausible incentive to seek less than top dollar
for Warburg’s investment in TKT.

(a Warburg Did Not Need Liquidity to “Wind-Up” Its
Funds.

Contrary to plaintiffs’ allegation that Warburg needed to “wind-up its
funds” (Compl. q 22), the fund that held Warburg’s TKT investment—WPEP—is still

operating today, over two and a half years after the merger.

REDACTED

"' Plaintiffs were aware of the significance of the WPEP limited partnership
agreement, but chose not to seek it in discovery. REDACTED

Plaintiffs specifically asked whether “the life of the fund for that

entity [WPEP] [would] be set forth in the limited partnership agreement”, and Moorhead
said, “I believe so”. Zd. Plaintiffs nonetheless opted not to ask for the agreement.
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REDACTED Thus,

when Leff and Moorhead approved the Shire merger back in 2005, there was no urgency

whatsoever for Warburg to “wind-up” the WPEP fund.

REDACTED

Leff serves on the board of each of these public companies, and WPEP still holds
every share it purchased in them. Id. In light of these comparable biotechnology
investments and the REpAcTED in investments still held by WPEP, plaintiffs’ theory that
Warburg needed to dispose of its investment in TKT over two and a half years ago in
order to “wind-up” the WPEP fund is nothing but baseless and senseless speculation.

The evidence also shows that the WPEP fund did not in fact “need”

proceeds from asale of TKT. = REDACTED

REDACTED
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REDACTED

There is no evidence to suggest that when the
Shire merger was approved in 2005, the TKT investment played a material role in the

multi-billion-dollar fund’s finances.

REDACTED

M) Warburg Did Not Sell Because of the Duration of its
Investment.

Plaintiffs’ alternative suggestion that Leff and Moorhead accepted less
than full value for TKT because Warburg had held its investment for an “extraordinarily
long time” (Compl. Y 22) is similarly devoid of evidentiary support and facially illogical.

When Leff and Moorhead approved the Shire merger, WPEP had held its
TKT shares for approximately five years. The record establishes that Warburg has “an
average investment period of five to seven years”, Ex. 96 at 1-2 (emphasis added);
Moorhead Dep. 123-24. Unlike most of the plaintiffs, who made a short-term merger
arbitrage bet, Warburg “take[s] an unusually long-term perspective” with respect to its

investments. Ex. 96 at 1-2. Moreover, five to seven years is only an “average”, not a
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hard and fast rule, and Warburg often holds investments for far longer.

REDACTED

B In any event, at the time of the Shire merger, WPEP’s investment in
TKT had barely hit the low end of the average five-to-seven-year range.

Equally important, the very notion that Warburg would have accepted less
than full value for its investment because of the length the investment had been held—or
as plaintiffs put it elsewhere, because of “fatigue” (Compl. § 22)—is irrational. Delaware
courts rightly repose great faith in investment professionals’ incentive, desire and
determination to maximize their own profits. See Parnes, 2001 WL 224774 at *12 &
m.31-32; In re IXC Comme 'ns, 1999 WL 1009174 at *6-*7. The idea that Warburg
would ignore or subordinate its assessment of TKT’s value and throw money away

simply to relieve itself of alleged “fatigue” is untenable.

'3 Perhaps the most potent demonstration that Warburg does not reflexively seek to
exit an investment even after seven years is Warburg’s prior investment in TKT itself At
Moorhead’s recommendation, Warburg co-founded TKT in 1988, stuck with it through
its difficult formative years as a start-up entity, and helped to take the company public—
ultimately disposing of its investment at a substantial profit in late 1999 and early 2000,
i.e. more than 11 years later. See Moorhead Dep. 41-43; Ex. 22.

-29.



() Warburg Could Have Disposed of Its TKT Shares
Without a Sale of the Whole Company.

Contrary to plaintiffs’ allegation that Warburg “needed the whole

company to be sold in order to liquidate [its] position” (Compl. 9 23), there were

numerous alternatives available to Warburg, if it had sought to exit its investment in

TKT. For example:

Warburg could have distributed the stock directly to its investors,
which is what Warburg did when it disposed of its previous
investment in TKT in 1999 and 2000. See Curt Aff. 1 14.

Warburg could have exercised its “demand” registration rights and
triggered a “follow-on offering” of its shares. See id.; Ex. 25 at
Ex. 99.4 (“Registration Rights Agreement”).

Warburg could have engaged in a block trade of its shares. See
Curt Aff. ] 14.

Warburg could have sold its shares in the open market, pursuant to
SEC Rule 144, or as otherwise permissible. See id.

Warburg could have done a combination of any of the above. See
id.

In fact, during the merger process, TKT’s CEO Astrue asked an investment bank to

explore various ways that Warburg could exit its investment if Warburg wanted to do so.

See Astrue Appr. Dep. 53-57.'* The bank came up with “several potential strategies to

monetize the positions of one or more of TKT’s largest shareholders”, including some of

the options above, as well as more exotic alternatives like the issuance of mandatorily A

convertible bonds or the execution of swap contracts. See Ex. 37 at 1-2.

'* Astrue undertook this exercise without having been requested to do so by Leff,
Moorhead or anyone else at Warburg. See Astrue Appr. Dep. 53-57; Leff Dep. 146-49.
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TKT was a publicly traded company listed on NASDAQ. There is no
reason Warburg would have had to engineer a sale of the entire Company to dispose of its
shares. See McMillan, 768 A.2d at 504 (dismissing plaintiffs’ claim where it was evident
that “[h}ad Orion wished to sell out fast, it had options of its own and could have

marketed its own quite valuable block”).

REDACTED

Further, the sheer length and uncertainty of the process leading up to the
merger undermines plaintiffs’ claim that Warburg “wanted the Company sold right
away” (Compl. 1 36). The merger process was difficult and contentious. It lasted from
the fourth quarter of 2004 through the end of July 2005; and the result was far from a
foregone conclusion. If Warburg had actually needed to exit from TKT for some reason,
it could have done so much more predictably and expeditiously using one of the many
exit alternatives it had available. See In re CompuCom Sys., Inc. S holders Litig., No.
Civ. A. 499, 2005 WL 2481325, at *10 (Del. Ch. Sept. 29, 2005) (“The plaintiff’s theory
that Safeguard improperly forced an immediate sale of CompuCom at a “fire sale price’
because of its desperate need for cash simply does not hold water, since the process of
finding a suitable transaction dragged on for more than two years.”).

In the end, plaintiffs have no evidence to support their rank speculation
that Leff and Moorhead approved the $37 per share acquisition for any reason other than

to maximize the value of TKT’s shares—those held by Warburg and those held by others.
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B. Plaintiffs Have Not Developed Any Evidence Relating Specifically to
Moorhead

Plaintiffs’ complaint mentions Moorhead only infrequently, and plaintiffs
have taken very little discovery into his conduct. They have not attempted to argue that
Moorhead personally took any improper action or had any improper motivation separate
and apart from the charges that plaintiffs level against “the Warburg-affiliated directors”
generally. As shown above in Part I.A, however, there is no support for the idea that
Warburg’s interests diverged from TKT’s in any relevant respect.

In addition, plaintiffs’ claim that Moorhead had a disabling conflict of
interest is even weaker than their assertions regarding Warburg generally. Separate and
apart from Warburg’s investment in TKT, Moorhead personally held 54,466 TKT shares,
a position worth over $2 million at the merger price. See Ex. 1 at 60. This significant
stake aligned Moorhead’s personal incentives even more powerfully with the interests of
TKT’s other shareholders. See Merchants Nat’l Props. Inc. v. Meyerson, No. Civ. A.
13139, 2000 WL 1041229, at *5 (Del. Ch. July 24, 2000) (noting that the directors’
“financial interests were aligned with the interests of shareholders, because each held
significant amounts of [the company’s] stock™).

As for plaintiffs’ allegation that Moorhead was not “independen([t)” of
Leff (Compl. § 89), there is nothing in the record to support it. The fact that Moorhead
agreed with Leff is not in and of itself sufficient to demonstrate a lack of independence.
Nor can plaintiffs prove lack of independence by showing that Moorhead was less vocal

in board discussions. Rather, plaintiffs must show that Moorhead was dominated or
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controlled by Leff. See Benihana of Tokyo, Inc. v. Benihana, Inc., 891 A.2d 150, 177
(Del. Ch. 2005) (“The Court will not find a director beholden unless the purported
controlling person has ‘unilateral’ power to substantially affect the director.”).'> There is
no way for plaintiffs to make such a showing. Prior to his retirement, Moorhead was
senior to Leff at Warburg. In fact, Moorhead participated in hiring Leff, and Moorhead
was Leff’s boss for a period of time. See Moorhead Dep. 33-35. There is no evidence
that Moorhead was dependent on Leff for any future employment or income—much less
for income that (a) would compensate him for not achieving the best price on his
substantial personal stake in TKT; or (b) would call into question his ability to consider
the Shire merger objectively.

C. Absent Evidence of Disloyalty, LefPs Diligence Should be
Commended, Not Condemned

As with Moorhead, plaintiffs provide no reason why Leff would be
disloyal to TKT other than their irrational and unsupported allegations regarding
Warburg. Instead, they criticize Leff for the time and energy that he devoted to
facilitating proper consideration of Shire’s offer. The heated rhetoric of the complaint
attacks Leff for such alleged conduct as being “the dominant voice on TKT’s board”

(Compl. § 12), “constantly contacting investment bankers, lawyers, management and his

13 See also Texlon Corp. v. Meyerson, 802 A.2d 257, 264 (Del. 2002) (adding that
the controlling entity must have “the direct or indirect unilateral power to decide whether
the director continues to receive a benefit upon which the director is so dependent or is of
such subjective importance that its threatened loss might create a reason to question
whether the director is able to consider the corporate merits of the transaction
objectively™). :
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fellow directors about the Shire deal” (id. Y 34), and even being “abiquitous” (id. § 30).
Without evidence that Leff had any interest at odds with shareholders or was seeking to
do something other than maximize shareholder value, however, Leff’s diligent efforts
deserve commendation, not attack.

In a change of control transaction, “the role of outside, independent
directors becomes particularly important because . . . management may not necessarily be
impartial.” Paramount Comme 'ns, Inc. v. QVC Network, Inc., 637 A.2d 34, 44 (Del.
1994). The Delaware Supreme Court has admonished that a board “may not avoid its
active and direct duty of oversight in a matter as significant as the sale of” a corporation.
Mills Acquisition Co. v, Macmillan, Inc., 559 A.2d 1261, 1281 (Del. 1989). Directors
“cannot be passive instrumentalities during merger proceedings”. Cede & Co., 634 A.2d
at 368 (citation omitted). They must provide “serious oversight”. Macmillan, 559 A.2d
at 1265, 1285 (requiring “the intense scrutiny and participation of independent
directors™).

Leff fulfilled his fiduciary duties by engaging in precisely the sort of
conduct that Delaware courts have encouraged. His efforts were particularly important
here, where the Company’s CEO obstructed due diligence and expressly told the board
that he was opposed to Shire as an acquirer, for reasons that were inappropriate in the
context of an all-cash offer. Astrue explicitly stated that he did not want to sell to Shire;
that he would rather sell to a “decent party [he] could be proud of”; and that he might
support a transaction at $35 “if we had the right kind of acquirer”, Lepanto Dep. 168-70;

Quirke Fid. Dep. 59-61; Astrue Fid. Dep. 27-34; see also Leff Dep. 70-71, 176-78. In
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addition, in his capacity as CEOQ, Astrue obstructed the negotiation process. For example,
as detailed above, Astrue delayed making material available in due diligence, put forth
spurious reasons for refusing to meet with Shire,'® and affirmatively told Shire’s CEO
that TKT employees would not want to work for Shire and that a number of key
management personnel might leave."” TKT’s board was told that Astrue’s actions had
created a “significant cost” for TKT in any potential transaction. Ex. 51.

Delaware courts have rightly criticized CEOs for such behavior and have
also criticized directors for failing to address such behavior apprdpriately. See, e.g.,
Macmillan, 559 A.2d at 1280 (“By placing the entire process in the hands of [the CEO]
. . . with little or no board oversight, the board materially contributed to the unprincipled
conduct of those upon whom it looked with a blind eye.”) TKT’s shareholders were
fortunate to have an active, engaged, “ubiquitous” director like Leff, who was willing to
stand up to management.'®

Plaintiffs’ efforts to tar Leff with his participation as a director in the
board’s oversight of the Zuma transaction suffer the same basic flaw: there is no

evidence of disloyalty in anything that Leff did. As even plaintiffs acknowledge, “[tJhere

'® At his deposition, before being shown documents proving that he had professed to
be concerned about Shire personnel being spotted in Boston’s Logan Airport, even
Astrue acknowledged that “[t]hat sounds a little bit extreme”. Astrue Fid. Dep. 40-42.

'7 At his deposition, Astrue acknowledged making these statements to Shire’s CEO.
See Astrue Fid. Dep. 88-99.

'8 As Leff testified, he advocated that the board assess Shire’s all-cash offer “on the
basis of whether it’s proper shareholder value”, not “on the basis of whether Mike Astrue
thinks they are trustworthy people or whether or not they are going to lay off employees,
or whether or not they do good science”. Leff Dep. 168-69.
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was nothing wrong with the [Zuma] idea itself since it could have resulted in a significant
profit to TKT”. Compl. § 48. Plaintiffs cannot show that Leff had any reason to do, or in
fact did, anything with respect to Zuma except try to advance TKT’s interests.

Neither Leff nor Warburg stood on both sides of, or stood to gain anything
directly from, the Zuma transaction itself. Warburg was not a party to Zuma and had in
fact turned down the opportunity to invest in it. See Exs. 66, 70; Langer Dep. 51-53; Leff
Dep. 116-17. To the extent Warburg had any economic interest in Zuma, it derived
solely from the transaction’s potential contribution to the value of TKT. Given
Warburg’s strong interest in maximizing the value of its TKT investment (see Part I.A
above), the only rational motivation for Leff’s involvement in board decisions and
actions relating to Zuma is that he sought to further the interests of TKT shareholders.

That is what the record confirms. Discovery has proven plaintiffs’ Zuma-
related allegation against Leff—that he “brokered” a secret agreement between Langer
and Shire during a plane ride to India (see Compl. 1Y 50-65)—to be completely without
foundation. That allegation of a secret deal during the India trip is based entirely on
Astrue’s hearsay assertion that there was a “rumor” to that effect at the Company.

Compl. § 51. The contemporaneous documentary record shows, however, that (a) Astrue
and TKT’s Chairman, Dr. Lydia Villa-Komaroff, were fully and promptly apprised of the
airplane conversation; and (b) Leff’s statements during the airplane conversation were

about TKT shareholder value and not about some secret deal. On March 7, 2005, Langer

e-mailed the CEO and the Chairman as follows:;
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“I shared a plane ride with Jonathan Leff this weekend, and had a chance
to speak with him regarding the MPM Term Sheet [Zuma].

Jonathan seemed to be very positive about the proposed deal, and told me
that he thought the deal provided good value for TKT.

Not surprisingly, his only concern was whether going forward with this

deal might jeopardize any potential strategic transaction with [Shire]. I

told him I believed that TKT had let them know that there was a business

development deal in negotiation on these assets, and [Shire] did not appear

to be concerned. Jonathan said that if that is the case, he would support

the deal to create the NewCo [Zuma] on the terms we discussed. He also

said that the investment bankers could be asked to confirm that such a

transaction would not be problemmatic [sic] for [Shire], if the Board

wished.” See Ex. 56.
Thus, the record shows that, as of March 2005, Leff supported the Zuma deal on the
merits, i.e., because it “provided good value for TKT”, Id. He recognized, however, that
if TKT licensed assets to Zuma while still in merger discussions with Shire, that could
adversely affect Shire’s interest in an acquisition or the amount Shire might be willing to
pay. Although Langer had told Leff that he “believed” Shire was aware of the potential
Zuma license and “did not appear to be concerned”, Leff wanted confirmation that
licensing out the Zuma assets would not impair the value that potentially could be
achieved through negotiations with Shire. Jd. He thus proposed that “if the Board
wished”, Cowen could inquire of Shire’s bankers whether licensing out the Zuma assets
would negatively affect Shire’s interest in or valuation of TKT. /d.

Several weeks later, under the supervision of the M&A Committee,

Cowen undertook precisely that inquiry. Quirke Fid. Dep. 25-29. As reflected in the due
diligence meeting agenda that Cowen circulated to the M&A Committee and TKT’s
counsel, Cowen raised the potential Zuma deal with Shire’s bankers in early April 2005.
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Ex. 67; Quirke Fid. Dep. 25-29. Cowen acted with the full knowledge and approval of
the M&A Committee and then reported back to the Committee as a whole. Quirke Fid.
Dep. 25-29, 33-36. Indeed, the record shows that Astrue not only knew about Cowen’s
communications with Shire’s bankers on Zuma, but also that he personally participated in
the due diligence meeting in which Zuma was discussed. See Ex. 80 (“Mike [Astrue]
discussed the proposed transaction with Shire at one of the due diligence meetings.”); Ex.
68. The purpose of these communications was, as Langer later wrote, to “ensure that
Shire was fully aware that there was a pending transaction with Zuma and the nature of
this transaction, and also to confirm that this transaction was not strategic to Shire, that
the products were not part of the valuation for TKT, and there were no issues concerning
proceeding with the transaction” while the merger negotiations with Shire were ongoing.
See Ex. 89; see Quirke Fid. Dep. 28 (“[AJll we did was ask the question.. . . . [W]e
wanted to clarify if this was going to be a problem in our deal.”); Emmens Dep. 201-03."°
At no point did Leff take any action regarding Zuma that was not done
openly and appropriately in his capacity as a director and for the purpose of benefiting
TKT and its shareholders. To this day, plaintiffs have not identified any other interest
that Leff rationally could have been attempting to serve. Nor have plaintiffs identified

any evidence supporting their charge that Leff “brokered” some secret deal relating to

° This inquiry paralleled Cowen’s earlier discussion with Shire’s bankers about the
possible license of Dynepo, when Shire had stated that if TKT licensed out rights to
Dynepo, Shire would not be interested in acquiring TKT. See Quirke Fid. Dep. 49-50;
Ex. 60. TKT’s board wanted to be sure that Shire would not have a similar reaction to
the proposed Zuma deal. See Quirke Fid. Dep. 49-51.
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Zuma. In fact, Leff did not have any contact with Shire regarding Zuma, either before or
after the merger agreement was signed.” Even Astrue did not believe at the time that
Leff had used Zuma to influence Langer. Rather, as he wrote to Villa-Komaroff on
March 25, 2005—weeks after the trip to India that supposedly spawned the “rumor” of a
secret deal—Astrue’s real concern was that Leff had made progress persuading Langer to
support a merger with Shire “on the merits of the ultimate issue of valuation”. Ex. 62
(emphasis added). The evidence shows Leff’s actions regarding Zuma to be another
example of his diligent efforts to help TKT navigate the complicated Mmerger process.
Plaintiffs’ perverse effort to indict Leff for being an active and involved director should
be rejected.

IL TKT’S EXCULPATORY PROVISION PROTECTS LEFF AND

MOORHEAD BECAUSE THEY ACTED REASONABLY AND THE
TRANSACTION FELL WITHIN THE RANGE OF REASONABLENESS.

TKT’s charter contained an exculpatory provision eliminating the personal
liability of directors for monetary damages to the full extent permitted by Delaware law:

“Except to the extent that the General Corporation Law of the State of
Delaware prohibits the elimination or limitation of liability of directors for
breaches of fiduciary duty, no director of the Corporation shall be
personally liable to the Corporation or its stockholders for monetary
damages for any breach of fiduciary duty as a director, notwithstanding
any provision of law imposing such liability.” See Ex. 29 (at Ex. 3.1, Art.

20 After the merger agreement was signed—when TKT was contractually prohibited
from licensing out assets such as the GA. proteins without Shire’s written approval (see
Ex. 1 at 38-39, 41-43; Ex. 2 § 6.01)—Langer requested that Leff answer questions from
Barbara Deptula of Shire about one of the GA proteins, and Leff told Langer he would
speak to Deptula if she called (Ex. 85), but Deptula never called to have that discussion
(Deptula Appr. Dep. 112).
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VII (“Amended and Restated Certificate of Incorporation of Transkaryotic
Therapies, Inc.”)).

Under 8 Del. C. § 102(b)(7), this charter provision protects Leff and Moorhead from
liability unless plaintiffs can prove (i) a “breach of the director’s duty of loyalty”; or

(i) “acts or omissions not in good faith or which involve intentional misconduct or a
knowing violation of law”. /d. § 102(b)(7)(i), (ii). Claims for breach of the duty of care,
even for gross negligence, are “not cognizable”. John Hancock Cap. Growth Mgmt., Inc.
v. Aris Corp., Civ. A. No. 9920, 1990 WL 126656, at *2 (Del. Ch. Aug. 24, 1990).

In the context of a third-party Revion/QVC transaction, a claim can survive
in the face of an exculpatory provision only upon proof that “the defendant directors
failed to secure the highest attainable value as a result of their own bad faith or otherwise
disloyal conduct”. McMillan, 768 A.2d at 502. Plaintiffs here cannot meet that burden.?!
For one thing, as set forth above in Part LA, rather than encouraging them to act
disloyally, Leff and Moorhead’s affiliation with Warburg gave them powerful incentives
to maximize shareholder value. Leff and Moorhead also reasonably relied on the advice
of qualified professional and legal advisors, entitling them to a presumption under
Section 141(e) that they properly exercised their business judgment and are “fully
protected”. See Part IL.A. Moreover, even setting aside the alignment of Leff and
Moorhead’s incentives with those of shareholders and the Section 141(e) presumption,

the TKT transaction falls well within the range of reasonableness. See Part I1.B.

?! Plaintiffs’ complaint does not specifically allege that the board breached its
Revion/QVC duties, and for good reason. Nevertheless, in discovery, plaintiffs appear to
have focused on certain Revlon/QVC issues, which are discussed below.
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A. Leff and Moorhead Acted in Good Faith and Reasonably Relied On
Qualified Professional and Legal Advisors.

Leff and Moorhead were “financially sophisticated” with an extensive
understanding of both the biotechnology industry in general and TKT specifically. See In
re MONY Group, Inc. S holder Litig., 852 A.2d 9, 21-22 (Del. Ch. 2004) (relying on
directors’ financial background and industry experience to find they acted in good faith
and with adequate knowledge). Plaintiffs do not—and cannot—contest that fact. Given
that their “knowledge of the company has not been seriously challenged” by plaintiffs,
“[t}here is no basis to believe that” Leff or Moorhead “did not have a sound basis to
evaluate the price at which a sale of the company would be advantageous”. n re
Pennaco Energy, Inc. S'holders Litig., 787 A.2d 691, 706 (Del. Ch. 2001).

In addition to drawing upon their own knowledge and experience in
reviewing the Shire merger and all possible alternatives, Leff and Moorhead reasonably
relied on professional and legal advice provided to the TKT board by qualified advisors.
With respect to valuation and M&A negotiation strategy, the board felied on Cowen as a
financial advisor, and it obtained two fairness opinions—from Cowen and from BofA.
The board had the benefit of advice from its regular outside counsel at WilmerHale;
Delaware counsel at Morris, Nichols; and special M&A counsel at Cravath. Leff also
received relevant advice from the Nominating & Corporate Govem;mce Committee’s
counsel at Richards, Layton.

The multitude of qualified experts that the board relied on here is a

significant “factor weighing against the plaintiffs’ ability to state an actionable claim that

-41-



the defendant directors breached their fiduciary duties by failing to secure the highest
value reasonably attainable”. McMillan, 768 A.2d at 505 n. 55; see also Ash v. McCall,
No. Civ. A. 17132, 2000 WL 1370341, at *9 (Del. Ch. Sept. 15, 2000) (finding that the
directors relied in good faith on the opinions of qualified experts). In fact, Leff and
Moorhead’s reasonable reliance on the board’s financial and legal advisors entitles them
to a presumption under 8 Del. C. § 141(e) that their approval of the Shire merger was a
proper exercise of their business judgment. See, e. 8., Brehm v. Eisner, 746 A.2d 244,
261-62 (Del. 2000) (in light of a “qualified expert”, “[p]laintiffs must rebut the
presumption that the directors properly exercised their business judgment, including their
good faith reliance on [that] expertise”).
To overcome this presumption, plaintiffs must prove:

“(a) that the directors did not in fact rely on the expert; (b) their reliance

was not in good faith; (c) they did not reasonably believe that the expert’s

advice was within the expert’s professional competence; (d) the expert

was not selected with reasonable care by or on behalf of the corporation,

and the faulty selection process was attributable to the directors; (e) the

subject matter . . . that was material and reasonably available was so

obvious that the board’s failure to consider it was grossly negligent

regardless of the expert’s advice or lack of advice; or (f) that the decision

of the Board was so unconscionable as to constitute waste or fraud”. Id. at

262.
Plaintiffs cannot come close to establishing any of those facts here. They make no effort
atall to challenge Leff and Moorhead’s reliance on the legal advice they received. Their
only effort to challenge the financial advice from Cowen is to assert that Cowén was

“principally concerned with only one thing—closing the Shire deal to earn a large

contingency fee”. Compl. § 30. The fact is, however, that Cowen’s fee was not
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dependent on “closing the Shire deal”. As is customary, Cowen’s fee was contingent on
closing a deal with any potential bidder. See Ex. 38. Moreover, the transaction-based fee
structure that TKT negotiated with Cowen for its financial advisory services—0.675% of
the value of any successful transaction>—was well in line with industry practice and
prior arrangements reviewed by Delaware courts. See, e.g., In re MONY Group, 852
A.2d at 22 (noting no problems with “a fee that was set at 1% of transaction value”); In
re Toys “R” Us, Inc. S’holder Litig., 877 A.2d 975, 998 n.26, 1005 (Del. Ch. 2005)
(upholding an advisor’s fee that was the lesser of $27 million or $8 million plus 0.6% of
the aggregate deal consideration). This success-based fee structure ensured that Cowen
was properly “incentivized to obtain the best available price”. In re MONY Group, 852
A.2d at 22 & n.28; see also In re Toys “R” Us, Inc., 877 A.2d at 1005 (same).

B. The Deal Structare Crafted By the TKT Board Was Reasonable.

Given the TKT charter’s exculpatory provision, plaintiffs’ criticisms of the

structure of the Shire merger cannot lead to liability for Leff and Moorhead unless
plaintiffs can demonstrate that Leff and Moorhead accepted the alleged structural defects
out of disloyalty or bad faith. Because plaintiffs cannot establish disloyalty or bad faith
in Leff and Moorhead’s decisions to approve and recommend the merger (see Part I.A
above), no further analysis is required. See, e.g., Goodwin, 1999 WL 64265, at *5

(granting summary judgment for defendants on a Revilon/QVC claim upon plaintiffs’

% As is customary, Cowen’s fee for providing its fairness opinion was entirely non-
contingent. See Ex. 1 at 24. Similarly, BofA’s fairness opinion fee was not contingent
on the success of a transaction. See id. at 30.
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failure to establish disloyalty or bad faith). Nonetheless, in the interest of completeness,
it is worth explaining why plaintiffs’ attacks on the reasonableness of the merger process
are without merit.

First, plaintiffs’ suggestion that the board failed to conduct an adequate
market check is legally unfounded. Asa general rule, a board “need not conduct an
auction process or even a targeted market canvass in the first instance” to fulfill its
fiduciary duties. In re Toys “R” Us, Inc., 877 A.2d at 1000; see also In re MONY Group,
Inc., 852 A.2d at 21 (discussing why pre-signing “{slingle-bidder approaches” may offer
significant benefits). Here, Cowen did contact two potential bidders in the pre-signing
period: Gilead and Genentech. See Ex. 1 at 12; Leff Dep. 190-92. Their lack of
response and “[t]he fact that the Board relied upon expert advice in reaching its decision
not to look for other purchasers also supports the reasonableness of its efforts”.
Goodwin, 1999 WL 64265, at *22 (citation omitted). Moreover, as a result of the
numerous presentations by its financial advisors, the TKT board possessed a sufficient
“body of reliable evidence with which to evaluate the fairness of [the Shire] transaction”,
making it unnecessary to conduct a more active pre-signing canvass of the market.
Yanow v. Scientific Leasing, Inc., C. A. Nos. 9536, 9561, 1991 WL 165304, at *10 (Del.
Ch. July 31, 1991); see also Barkan v. Amsted Indus., Inc., 567 A.2d 1279, 1286-87 (Del.
1989) (same).

Further, the “window shop” provisions provided ample opportunity for a
competing bidder to emerge after the transaction was announced. Under the Merger

Agreement, TKT was permitted to provide information to and negotiate with other
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potential acquirers and to accept any superior proposal. See Ex. 2 § 6.03(a), (b).
Delaware courts have routinely upheld similar provisions. See, e.g., McMillan, 768 A.2d
at 506 (“the presence of [a ‘no-shop’ provision] in a merger agreement is hardly
indicative of a Revion (or Unocal) breach”); Golden Cycle LLC v. Allan, No. Civ. A.
16301, 1998 WL 892631, at *17 (Del. Ch. Dec. 10, 1998) (recognizing the propriety of
“window-shop” provisions); Cinerama, 663 A.2d at 1173 (upholding “no shop” provision
where “directors did not seek to foreclose competing bids” and the board “successfully
preserved its right to provide information to, and engage in discussions with, competing
bidders”).”

Over three months elapsed between the announcement of the merger on
April 21, 2005 and its closing on July 27, 2005. That was more than enough time for an
alternative bidder to emerge. Indeed, even if another bidder wanted to wait for the
release of the results of the I2S clinical trial—which happened on June 20, 2005—there

were still five weeks before the closing for the bidder to approach TKT. These market

2 Although the Merger Agreement did not permit TKT to actively solicit other
potential bidders, such “go shop” provisions were rare in 2005 and remain unusual
outside the LBO context. See, e.g., Francis J. Aquila & Eric M. Krautheimer, Deal
Protections 2007: Bright-Line Rules Difficult to Determine, PLI Order No. 1 1353, Prac.
L. Inst., 1621 PLI/Corp. 237, 241 (2007) (noting that while “go shop” provisions “now
frequently turn up in ‘going private’ transactions, they are rarely found in other
acquisitions”, where, “Jo]n the contrary, the norm continues to be the ‘no shop’”). The
absence of a “go shop” is of particularly little significance here, where there were only a
limited number of reasonable alternative buyers with the financial means to acquire TKT
and the business model to take advantage of TKT’s niche products. This limited pool of
potential buyers—all major players in the pharmaceutical or biotechnology industries—
would have been aware of the pendency of the Shire acquisition. In fact, the evidence
shows that some companies did consider the possibility after the deal was announced (see
Astrue Fid. Dep. 65), but none approached TKT.
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check periods (both pre- and post-I2S results) were sufficient under Delaware law. See
In re MONY Group, 852 A.2d at 23 (“[m]arket checks before this court typically last
between one and two months”); Kohls v. Duthie, 765 A.2d 1274, 1282 n.9 (Del. Ch.
2000) (upholding a 30-day market check); In re Formica § ‘holders Litig., Civ. A. No.
10598, 1989 WL 25812, at *12 (Del. Ch. Mar. 22, 1989) (same). No alternative bidder
surfaced during this ample market-check period—a fact that powerfully supports the
board’s conclusion that the $37 price paid by Shire was full and fair 2*

Second, the board’s handling of the merger negotiations in light of the
upcoming release of the 128 results was reasonable, To begin with, the valuation
analyses presented to the board in connection with its April 21, 2005 vote on the merger
were based on management projections that assumed positive I2S trial results. See Ex.
76; Ex. 1 at 18-24; see also Ex. 77; Ex. 1 at 25-30. Both Leff and Moorhead determined
that they would not approve a sale of TKT unless the price fully valued I28 as if positive
trial results had already been released. See Leff Dep. 440-446; Moorhead Dep. 174-184.
Thus, when positive results were actually released on June 20, 2005, there was no basis

for Leff and Moorhead to change their recommendation to shareholders. Their approval

* Plaintiffs have not even argued that the break-up fee payable to Shire in the event
TKT accepted a superior bid was improper, nor could they. That fee of 3.25% of the
deal’s equity value, amounting to $52 million (see Ex. | at 45-46; Ex. 2 § 11.04(b))—was
well within the range of reasonableness. See, e.g., McMillan, 768 A.2d at 505-06
(upholding 3.5% termination fee); In re Toys “R” Us, Inc., 877 A2d at 1018 (approving
a 3.75% termination fee); Matador Cap. Mgmt. v. BRC Holdings, 729 A.2d 280, 291 n.15
(Del. Ch. 1998) (noting that termination fees are commonplace and that commentators
find fees between 1%-5% of the deal value to be reasonable).

- 46 -



of the $37 price was based on their assessment of TKT’s value assuming and including
positive I2S trial data.

Potential alternative bidders apparently decided that they were not willing
to pay a higher price for TKT, given that none came forward despite ample opportunity—
including after the release of the I2S trial results. This is powerful evidence that Leff and
Moorhead’s decision was reasonable. See Goodwin, 1999 WI, 64265, at *23 (“Given
that no draconian defenses were in place and that the merger was consummated three
months after its public announcement, the fact that no bidders came forward is important
evidence of the reasonableness of the Board’s decision.”); Barkan, 567 A.2d at 1287
(same); Matador, 729 A.2d at 293 (failure of any potential competitor to make a
competing bid within a month after announcement “is evidence that the directors, in fact,
obtained the highest and best transaction reasonably available™).

In addition, the board took extraordinary steps to protect TKT in the event
the I2S data turned out to be negative. As detailed above, negative 128 results were
specifically carved out of the definition of a “Material Adverse Effect”. See Ex. 1 at 42-
44; Ex. 2 §§ 1.01, 9.01-9.03. Further, if Shire’s shareholders voted down the deal—
because of negative I2S results or any other reason—then Shire automatically would have
been obligated to pay $450 million for a Dynepo license (as well as a $40 million reverse
break-up fee), delivering substantially more value to TKT than the license that TKT had
been negotiating contemporaneously with GSK. See Ex. 1 at 48-49; Ex. 2 §§ 11.02,

11.04(e); Ex. 3.
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HI. LEFF AND MOORHEAD ARE NOT LIABLE FOR ANY BREACH OF
THEIR DUTY OF DISCLOSURE.

The § 102(b)(7) exculpatory provision in TKT’s charter limits plaintiffs’
ability to recover from Leff and Moorhead on theﬁ disclosure claims. In particular, a
mere showing that they violated their duty of care or even a showing of gross negligence
will not suffice. See, e.g., Loudon v. Archer-Daniels-Midland Co., 700 A.2d 135, 142
n.27 (Del. 1997) (“[W]e have exempted directors from liability for good faith, unselfish
breaches of fiduciary disclosure obligations pursuant to exculpatory charter provisions
authorized by 8 Del. C. § 102(b)(7).”) Rather, to survive summary judgment, plaintiffs
must make a sufficient showing that any actionable nondisclosure was “the product of
bad faith, disloyalty, or one of the other exceptions listed in the sfatute”. In re Lukens
Inc. S’holders Litig., 757 A.2d 720, 734 (Del. Ch. 1999). Plaintiffs cannot make such a
showing. For the reasons set forth above in Part I, Leff and Moorhead did not have any
reason to, and did not in fact, act disloyally or in bad faith to TKT’s shareholders.
Plaintiffs thus cannot prove that any allegedly improper disclosures were the result of
disloyalty or bad faith by Leff or Moorhead.

Even without regard to the TKT charter’s exculpatory provision, plaintiffs
cannot make out a disclosure claim against Leff and Moorhead because the alleged
improper disclosures are not actionable, The complaint’s laundry list of seventeen
alleged “omissions” from TKT’s merger proxy statement (Compl. § 88), plus the three
alleged misstatements in 7 89, “by and large, do no more than reflect the plaintiffs’

substantive allegations of wrongdoing”. In re Lukens Inc., 757 A.2d at 736. “Itis well
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understood that directors are not required to engage in ‘self-flagellation’ by disclosing
their alleged breaches of duty.” Id Delaware Jjurisprudence has consistently emphasized
that a board need not “draw legal conclusions implicating itself in a breach of fiduciary
duty from surrounding facts and circumstances prior to a formal adjudication of the
matter”, Stroud v. Grace, 606 A.2d 75, 84 n.1 (Del. 1992), and while “material facts must
be disclosed, negative inferences or characterizations of misconduct or breach of
fiduciary duty need not be articulated”. Loudon, 700 A.2d at 143,

Even to the extent some of the alleged “omissions” could be construed as
disclosures that would not constitute “self-flagellation”, Plaintiffs’ claims are meritless:

. Plaintiffs’ allegation that the board was required to disclose that it
retained “new mergers and acquisitions counsel . . . to ensure that
they did not report to management” (Compl. Y 88(i)) is without
merit. The proxy statement does disclose that special M&A
counsel was retained. See Ex, 1 at 14, Even if—contrary to fact—
plaintiffs’ proffered reason for that retention were accurate,
disclosure of that reason would not have been required. For one
thing, there is nothing unusual or inappropriate about a corporate
board’s effort to obtain M&A advice from lawyers not beholden to
management. Further, such a disclosure would not have been
material-—plaintiffs cannot show a “substantial likelihood” that it
“would have assumed actual significance in the deliberations of the
reasonable stockholder”. Loudon, 700 A.2d at 143.

. The board was not required to disclose the content of the Feb
2005 Chestnut Partners valuation (see Compl. § 88(n)). See
Weinberger v. Rio Grande Indus., 519 A.2d 1 16, 129-30 (Del. Ch.
1986) (refusing to require disclosure of overly speculative earnings
projections). Chestnut was retained by management, not by the
board, and Leff and Moorhead had substantial criticisms of
Chestnut’s analysis. See Holman Dep. 149-55; Ex. 71. Thus, the
proxy statement discloses that Chestnut was retained by
management to provide a valuation (see Ex. 1 at 12) but does not
divulge the “overly optimistic per share value that might induce
shareholders to hold out for an elusive, higher bid”. Arnold v,
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Soc'y for Sav. Bancorp, Inc., 650 A.2d 1270, 1283 (Del. 1994). It
was well within the TKT board’s business Jjudgment to conclude
that such potentially misleading disclosure was not warranted. See
In re Vitalink Commc 'ns S holders Litig., Civ. A. No. 12085, 1991
WL 238816, at *13-*14 (Del. Ch. Nov. 8, 1991) (noting that where
“the potential harm of the disclosure of this analysis outweighs its
potential benefit, the Board did not have to disclose it”).

CONCLUSION
For the reasons set forth above, and in Shire’s motion for summary
judgment on plaintiffs’ lack of standing and the unavailability of rescissory damages,
summary judgment should be granted to Leff and Moorhead on Counts I and II. For the
reasons set forth in the briefs of Shire and Wayne Yetter, summary judgment should be

granted to Leff and Moorhead on Count 11, to the extent it is directed at them.

s/ J.Travis Laster
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