Certification of Word Count: 7,351

COURT OF APPEALS, STATE OF
COLORADO

Two East 14th Ave.

Denver, Colorado 80203

Appeal from the Larimer County District
Court, Case No. 2003 CV 1058, Div. 5B,
the Honorable James H. Hiatt, District

| Court Judge ~ -~ - - 4 COURTUSE ONLY & -
Appellant: MARLENE BARNES Case No.: 2005 CA 2086
V.

Appellee: SHELTER MUTUAL
INSURANCE COMPANY

Light, Harrington & Dawes, P.C.
Steven J. Dawes, No. 13193
1512 Larimer Street, Suite 300
Denver, Colorado 80202

Tel.: 303-298-1601

Fax: 303-298-1627
sdawes@lhdlaw.com

Attorneys for Appellee

ANSWER BRIEF

Appellee, Shelter Mutual Insurance Company, by its undersigned counsel,

respectfully submits its Answer Brief,



TABLE OF CONTENTS

TABLE OF CASES AND STATUTES. ...\ttt 1i
STATEMENT OF THE ISSUES. ...t [
STATEMENT OF THE CASE "
Nature of the Case.................. F SO P RO UUPURRTRR 1
Course of Proceedings and Disposition in the Court Below.................... 2
StatementoftheFacts..................; ......... T RPRRI 3
SUMMARY OF THE ARGUMENT ..................................................... 15
ARGUMENT L. e, 16
CONCLUSION. ..o, 30



TABLE OF CASES AND STATUTES

CASES

Adqms v. Farmers Ins. Group, 983 P.2d 797 (Colo. 1999).....cooocvvieiiiii) 22

Bailey v. Alistate Ins. Co., 844 P.2d 1336 (Colo. App. 1992).......... e 27

Bockstiegel v. Board of County Com'rs of Lake County, 97 P. 3d 324, 328

(Colo. App. 2004)......vii T PP PP PP VPPN 25

Broncucia v. McGee 173 Colo. 22, 475 P.2d 336 (1970) ........ e 25
_:ch@c,,c.,o V. Natzonal,General Ins. Co., ___P.3d___, 2006 WL 1348476

(Colo. App. 05/18/00). ...vuv i 16

Eglev. City & County of Denver, 93 P.3d 609 (Colo. App.2004)........., 16

Gebhardt v. Gebhardt, 198 Colo. 28,595 P.2d 1048 (1979).....cveeiiiiiin ., 25

Hartman v. Regents of University of Colo., 22 P.3d 524, 529

(Colo. App. 2000).. ... .o e 16

Peiffer v. State Farm Mut. Auto. Ins. Co., 940 P.2d 967 (Colo. App. 1996),

aff"d on other grounds, 955 P.2d 1008 (Co 0.1998) .o, 28

Rederscheid v. Comprecare, Inc., 667 P.2d 766 (Colo. App. 1983) . i, 27

Sanchez. V. American Standard Ins. Co. of Wisconsin, 89 P.3d 471,474

(Colo. ApPp. 2003)..0ie e 22

Travelers Ins. Co. v. Savio, 706 P;Zd 1258, 1274 (Colo. 1985).......cooeiiin 27,28

STATUTES

§ 10-3-1113(3), CR.S.......... BRSO 27

§ 10-4-706, CR.S....oiiii e 22

ii



STATEMENT OF THE ISSUES
1. Whether ﬁle factual findings by the trial court were supported by the
evidence at trial and were not clearly erroneous.

- 2. Whether (a) the trial court’s decision finding for the Defendant,
Shelter Mutual Insurance Company, and (b) the trial court’s determination that the
Defendant did not act in bad faith were supported by the evidence at trial, were not
- clearly erroneous, and were not error as a matter of law.

STATEMENT OF THE CASE

A. NATURE OF THE CASE

This case has to do with a motor vehicle accident on February 26, 2002.
Defendant Shelter Mutual Insurance Company ("Shelter") issued a policy of
automobile insurance, which included coverage under the Colorado Auto Accident
Reparations Act for personal injury protection (PIP) benefits, to Plaintiff Marlene
Barnes. The policy of insurance included a Preferred Provider Option (PPO)
endorsement. The PPO organization is CorVel COrporation ("CorVel").

As a result of the accident, Plaintiff Marlene Ba_rnes sustained T6 and T7
compression fractures in her thoracic spine. Her physician recommended a
kyphoplasty procedure, which Shelter approved upon the recommendation of

CorVel, After that surgery, Ms. Barnes' physician, Dr. Robert Benz, released her



from care, stating that she was 100% recovered from her spinal injury resulting
from the auto accident. Later she devel‘dped new compression fractures in her
thoracic spine, and her physician recommended another kyphoplasty. Upon the
recomrﬁendation of CorVel, Shelter’s claims representative, Pamela Carboccl,
agreed to Ms. Barnes undergoing an independentl PPO medical 'examination to
determine whether the second kyphoplasty procedure was reasonable, necessary,
and related to thé motor vehicle accident. During the pendency of that review by
the independent physician, Ms. Barnes' own physician determined that the new
fradtures had healed so that the second kyphoplasty would no longer be useful.
Marlene Barnes brought three claims for relief against Shelter. The first two
claims (for uninsured motorist benefits) were settled prior to trial. The orﬂy claim
at trial was for bad faith breach of insurance contract. Ms. Barnes claimed that
Shelter acted in bad faith by not approving the second kyphoplasty procedure.

B.  COURSE OF PROCEEDINGS AND DISPOSITION IN THE COURT
BELOW

A trial to the court occurred on Jénuary 25 and 26, 2005. Because of a late
disclosure by the Plaintiff of testimony from the treating physician, the trial court
continued the matter to allow the Defendant's expert medical witness to review the
new disclosure ffom the treating physician. Defendant’s expert’s testimony was

submitted to the trial court by deposition-preserved testimony, and the parties gave
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their closing arguments on May 17, 2005. The trial court issued its decision on
August 15, 2005, in which it concluded that Sheltef had acted reasonably and had
not engaged in any unreasoriable delay, and the court determined that Shelter did
not act in bad faith. The trial court entered judgment in favor of Sheltér.

C.  STATEMENT OF THE FACTS

Shelter issued a policy of automobile insurance, which included coverage for
- personal injury protection (PIP) benefits, to Plaintiff Marlene Barnes. The policy of
insurance iﬁcluded a Preferred Provider Option (PPO) endorsement. The PPO
organization is CorVel.

Plaintiff Maﬂene Barnes was involved in a motor vehicle accident on
February 26, 2002. As a result of that accident, Plainti‘ff’ s reported injuries were a
sternal contusion, lumbosacral back pain, skin tear on her'right hand, and a
contusion on the left hand. She also subsequently complained of knee pain. She
made a claim for PIP benefits to Shelter.? In his May 9, 2002 report, her family
physician, Dr. Hughes, noted (approximately 2 1/2 months after the motor vehicle
accident) that Plaintiff had begun to complain of mid-back pain. (Tes‘timony of Dr,

Hughes, R. Vol. IV, p. 35, lines 14-25 through p. 36, lines 1-9.) Ms. Bafnes was

! The PPO endorsement was admitted into evidence with the insurance policy,
Exhibit FF. (R. Vol. II, p. 195, lines 16-25 through p. 197, lines 1-2.)

2 Exhibit I, the Shelter file, was admitted into evidence (R. Vol. I, p. 195, lines 2-
12.)



referred to Dr. Robert Benz, an orthopedic surgeon. Dr. Benz iitially evaluated
* Marlene Barnes on May 23, 2002, three months post-accideﬁt. He discovered that
Ms. Barnes had compression fractures of her sixth and seventh thoracic vertebrae
(T6 and T7), based upon x-rays and an MRI. (Testimony of Dr. Benz, R Vol. V, p.
46, lines 1-10.) The June 20, 2002 MRI report of the thoracic spine states, in part,
as follows:

-:Abnormal signal consistent with edema and compression fractures at™

- T6 with 20% loss of height anteriorly and T7 with no appreciable loss

of height. No other acute compression fractures are identified and
remaining thoracic spine is unremarkable in appearance....

(Emphasis added.)

.(Exhibit H, the CorVel file, R. Vol. XII, page 132.)

Dr. Benz concluded that the compression fractures resulted from the motor
vehicle accident. In his report of June 27, 2002, Dr. Benz advised Ms. Bames that
she had two options: (1) one option would be to give this condition additional time,
and (2) the second option was a thoracic kyphoplasty. (Exhibit H, the CorVel file,
R. Vol. XII, page 78.) (Testimony of Dr. Benz, R. Vol. V., p. 17, lines 19-25.)

CorVel had a contract with Shelter, (R. Vol. II, p. 198, lines 17-23. ), and
under that contract CorVel provided nurse case maﬁagement services to Marlene

Barnes. Laura Cuddihy, R.N., Nurse Consultant, from CorVel was assigned to the

* Contract admitted as Exhibit R (R. Vol. IT, p. 198, line 23))
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file. * She researched the kyphoplasty procedure because she was unfamiliar with
it. (R. Vol. II, p. 123, lines 14-25.) Ms. Barnes' attorney sent an Internet brochure.
(R. Vol. I, p. 124, lines 9-20.) (Vol. XII, Exhibit H, pp. 137~140,) He did not send
any research studies. This infbﬁ;lation indicated that this was a controversial
procedure, not FDA approved. (R. Vol. I1, p. 126, lines 7-23.)

Dr. Benz's office sent her an advértisement brochure from the vendor
- (Kyphon). (R. Vol: II p--126, lines 24 25 through p. 128, lines 1-537) (Vol X1, pp.
148-150.) The brochure had a “FINAL NOTE” on the lower r1ght hand corner of
the last page. The Final Note states that the treatment "is most successful with
immediate intervention" and recommended that patients be referred for evaluation
"as .quickly as possible." This note was not directéd toward Ms. Cuddihy's
attention. At trial, Ms. Cuddihy testified that this statement in this note was not
unusual. It Would be the kind of statement one would make for any general
orthopedic procedure. In other words, any fracture needs to be addressed as
quickly as possible. (R. Vol. I, p. 128, lines 13-17; p. 131, lines 14-25)

Ms. Barnes agreed to the kyphoplasty proéedure, to be performed at the T6
and T7 vertebrae, and the procedure was approved. (R. Vol. II, p. 135, lines 20-25;

p. 136, lines-1-3.) The kyphoplasty procedure was performed on July 27, 2002. (R.

* Exhibit H, the CorVel file, was admitted into evidence. (R. Vol. I, p. 130, lines
8-14.)



Vol. V, p. 24, line 4.) (R. Vol. 11, p. 138, lines 22-24.) This Wés five months after
the auto accident of February 26, 2002, which was when Dr. Benz said that Ms.
Barnes had sustained the compression fractures. (R. Vol. II, p. 138, line 25 through
p. 139, lines 1-10.) | |

The surgical report of the first kyphoplasty procedure on July 27, 2002 was
received by Shelter on August 20, 2002. (R. Vol. II, p. '215, lines 5-9.) In the
"Indications” section;,-the-surgical report -states that the kyphoplasty procedure,
using polymethyl mefhaorylate was not approved for usé in the spine by the FDA.
The report indicates that Ms. Barnes was given this information by her physician.
(R. Vol. 11, p. 215, lines 12-25 through p. 216. line 1.) (Vol. X1I, Exh. I, p. 65.)

Ms. Cuddihy testified that the first kyphoplasty procedure had been provided
to Ms. Barnes on July 27, 2002, which was five months after the auto accident (R.
Vol. II, p. 128, lines 13-25; p. 138, lines 22-25 through p. 139, lines 1-10.), and at
no time did Dr. Benz's office express to Ms. Cuddihy that the ‘kyphoplasty
procedure had to be performed right away or express concern about the procedure
being performed promptly. (R. Vol. IL; p. 136, lines 8-15.)

On September 3, 2002, Dr. Benz prepared an office note stating as follows:

I think at this point she is completely recovered from her kyphoplasty.

[ feel she is 100% recovered from her spine injury. Therefore, I am
completely releasing her from medical care.



(Rv. Vol. 1I, p. 216, lines 18-25 through p. 217, lines 1-1‘1.) (Vol. XII, Exh. I, p. 71.)
He confirmed that fmding in a subsequent letter to CorVel. (R. Vol. XII, Exhibit H,
pp. 72-73.) Accordingly, CorVel closed its file, without bbjection by Ms. Barnes'
attorney. (R. Vol. I, p. 139, lines 21-15 through p. 141, lines 1-6.) Shelter closed
its file. (R. Voi. IL p. 217, lines 12-15.) |

In October 2002, Ms. Barnes returned to Dr. Benz complaining of new back
- pain. Laura-Cuddthy at CorVel was requested to provide authorization for another
MRI on October 21, 2002. (R. Vol. II, p. 142, lines 2—5.) However, Ms. Cuddihy
did not receive any records from Dr. Benz's office until November 17, 2002. (R.
~Vol. II, p. 142, lines 16-25 through p. 143, line 1.) She had to request the records
twice. (R. Vol. II, p. 144, lines 1‘-3.) At that time, Ms. Cuddihy was informed that
Dr. Benz had concluded that Ms. Barnes had sustained new compression fractures,
at T9 and T12. (R. Vol. II, p. 143, lines 5-16.) The T9 and T12 compression
fractures had not shown up in any medical records before that time. (Id.) In his
report of October 30, 2002, Dr. Benz had advised Ms. Barnes to undergo a second
kyphoplasty surgery, to be performed at the T9 and T12 levels. Shelter rebeived
that repoft by fax on November 4, 2002. (R. Vol. II, p. 222, lines 1-6.) (Vol. XII,

Exh. I, pp. 100-101.)



Ms. Cuddihy consulted With Pamela Carbocéi, the Shelter claims
representative, and they decided to get a second opinion, so they réquested Ms.
Barnes undergo an independent PPO medical evaluation. Because these new
compression fractures had not ’Il)revviously been found after the motor vehicle
accident, the medical evaluation w'as' scheduled to determine whether the new
compression fractures were caused by the February 26, 2002 auto accident. (R.
- Vol. I p. ’1~»44;‘1i-nes-9-—25- through p. 146, lines 1-14;"see also . 222, lines 23-25
through p. 224, lines 1-12.) |

Under the Shelter policy, thé insured must submit to physical examination at
‘the Company's expense by _docfors selected by the Company as often as the
Company may reasonably require, which is usually the PPO examiﬁaﬁon. (R. Vol.
IL, p. 196, lines 5-23.) (R. Vol. XIII, Exh. FF, last page, top left column.)

Shelfer had received the MRI report of the thoracic spine on November 18,
2002, stating that there was a "mild-moderate compression fracture of the T6 and
T7 vertebral bodies with approximately 25-40 percent loss of vertebral body."
| However, the previous MRI report that Shelter had received on July 8, 2002, (prior
to the first kyphoplasty procedure) said that T6 vertebral body had a “20% loss of
height, minimal at T7." Therefore, after the first surgery the loss of vertebral height

at T6 and T7 appeared to be worse than before the first surgery. This was another



reason that Shelter requested the independent PPO medical evaluation. (R. Vol. 1,
p. 228, lines 22-25 through p. 230, lines 1-17.)

CorVel scheduled the PPO independent medical evaluation. (R. Vol. II, p.
145, lines 21-25 through p. 14‘6; lines 1-15.) Scheduling that medical evaluation
took some time for several reavsons. First, Shelter and CorVel wanted to use a
physician who was familiar with the kyphoplasty procedure. (R. Vol. II, p. 225,
- -lines-7-25.) However, Ms. Cuddihy' had- trouble finding a physician who was
familiar with the kyphoplasty procedure. Second, it had to be a physician approved
within the PPO 1letWor1<. Third, Ms. Barnes' attorney required that the evaluation
be at a location relatively close to Ms. Barnes' home. Ms. Cuddihy located a
physician in the metro Denver area, but Ms. Barnes’ attorney said that the office
was too far for Ms. Barnes to travel. Finally, Ms. Cuddihy located a physician in
Boulder, Colorado, Dr. Alan Villavicencio, who is familiar with the kyphoﬁlasty
procedure and who could perform the independent medical evaluation. (R. Vol. I’I,
p. | 146, lines 16-25 through p. 150, lines 1-8.) The medical evaluation was
scheduled for February 3, 2003. (R. Vol. II, p. 150, lines 5-8.) Ms. Barnes, her
attorney, and Dr. Benz were all notified of the referral for the second opinion. (R.
Vol. 1L, p. 158, lines 10-25 through p. 159, lines 1-11.) (R. Vol. II, p. 232, lines 9-

25 through p. 233, lines 1-15.) (R. Vol. II, p. 234, lines 13-18.) No concern over



the timing of the .PP(.) exarhination and the need for the second kyphoplasty
procedure, an.d no objections to the PPO examination were conveyed by Dr. Benz
(R. Vol. TL, p. 158, lines 10-25 through p. 159, lines 1-11.) or by Ms, Barnes
attorney. (R. Vol. Ii, p. 233, lines 16-25 through p. 234, lines 1-10.) (See also p.
235, lines 16-25 through p. 236, lines 1-20.)

Ms. Barnes attended thé medical evaiuation on Febmary 3, 2003. Dr.
Villavicencio's report was received by CorVel on February 13, 2003. (R. 'Vol. 10, p.
150, lines 1-18.) It was received by Shelter on February 12, 2003. (R. Vol. 11, p.
236, lines 21-25 through p. 237, lines 1-7.) |

Dr. Villaviencio apportioned 50% of the T9 and T12 ‘compression fractures
to the‘ motor vehicle accident and 50% to her pre—éxisting osteopenia. (R. Vol. II, p.
151,}lines 1-11.) (Vol. XII, Exh. H, p. 51, last 9.) He recommended another MRI to
evaluate whether surgery would be approbriate at the T9 and T12 levels. He said
that if the fractlures had healed, then surgery would not be appropriate; If they had
not healed, then surgery could still be considered. He also recommended a back
bfaoe and additional physical therapy. (R. Vol. II, p. 151, lines 23-25 through p.
152, lines ,LS; p. 237, lines 22-25 through p. 238, lines 1-3.) (Vol. XII, Exh. H, p.
52.) His report was sent to Dr. Benz and to Ms. Barnes’ attorney on February 18,

2003. Dr. Benz's office said it didn't receive the report, so it was re-faxed to Dr.
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Benz's office on February 19. (R. Vol. II, p. 152, lines 6-25 through p. 153, lines 1-
7.)

Shelter determined to pay 100% of the back brace and the MRI and physical
}therapy, and that decision was éonveyed to Laura Cuddihy at CorVel and to Dr.
Benz. (R. Vol. 11, p. 238, Iinés 14-25 through p. 239, lines 1-16.) The MRI was
scheduled and performed on February 27, 2003. (March 7, 2003 report of Dr.
“Benz, Vol. XII, Exh. I, p. 173.)

Then, by letter of;February 18, 2003, received by Ms. Cuddihy on March 5,
2003, Ms. Bamnes' attorney contested some of the conclusions reached from the
report of Dr. Villaviencio, specifically the 50%-50% apportionment. (R. Vol. 11, p.
153, lines 18-25; Vol. XII, Exh. H, pp. 189-190.) As a result, the same day (March‘
5) Ms. Cuddihy sent the_ attorney’s letter to Dr. Villavicencio, requesting an
Addendum report. (R. Vol. II, p. 154, lines 1-14; p. 239, lines 17-20; p. 240, lines
3-8; p. 241, lines 5-15; and pv. 242, lines 3-11.) Ms. Barnes' attorney was notified of
that request for the Addendum report. (R. Vol. XII, Exh. H, p. 151.) No objection
was made by Ms. Barnes’ attorney.

On March 7, 2003, Dr. Benz wrote a letter stating that the second proposed
kyphoplasty procedure was no longer \‘fiable. The letter was received by Ms.

Cuddihy on March 24. (R. Vol. II, p. 160, lines 10-15.) (See also p. 243, lines 1-3.)
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On no occasion did Dr. Benz, Ms. Barnes' attorney, or Ms. Barnes object to -
the scheduling of the PPO independent medical evaluation. Neither Dr. Benz nor
Ms. Barnes' attorney complained about the time necessary to complete the PPO
independent medical evaluation. i\Ieither Ms. Barnes' attorney nor any physician
advised Shelter or CorVel that there was any specific time period in which the
proposed kyphoplasty procedure needed to be completed. Ms. Cuddihy was not
- concerned aboﬁt any delay not only because she has not been advised that any need
to schedule the kyphoplasty procedure sooner but also because it had taken five
‘months after the time of the accident to perform the first kyphoplasty procedure,
- which apparently had been successful. Whereas, only. four months had elapsed by
the time of the‘receipt of the report of Dr. Benz and the request for the Addendum
Report. (R. Vol. I, p. 156, lines 11-25 throxlgh p. 157, lines 1-20.) (See also p. 243,
lines 13-25 through p. 244, lines 1-8.)

Expért Testimony

There was conflicting evidence on Whether the T9 and T12 compression
fractures were caused by the motor Véhicle accident. Dr. Benz testified that they
Wére, and Dr. Herbert Maruyama, an orthopedic surgeon who performed an

independent medical evaluation at the request of the Defendant in this lawsuit,
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testified that they were not caused by the motor vehicle accident. Dr. Villavicencio
testified that they were in part. (R. Vol. I, Order dated 8-15-05, p.77.)

‘Plaintiff's attorney hired Bradley Levin, a plaintiff's attorney, as a "bad faith
expért." Mr. Levin testified tha'tIShelter acted in bad faith because, he contended,
it took too long to schedule and complete the PPO i’ndependent medical evaluatibn.»

Shelter’s own expert on the issue of gqod faith and fair dealing in claims
handling, Garth Allen; testified in response to the allegations of Mr: Levin.” Mr.
- Allen prepared a report rebutting, allegation by allegation, the report of Mr. Levin.
Mr. Allen testified that Shelter and CorVel did not act in bad faith. Limitations had
been imposed upon CorVel in scheduling ’the independent medical evaluation: the
procedure is controversial; it took time for Ms. Cuddihy to locate a physician
familiar with the kyphoplasty procedure; and Ms. Barnes’ attorney required that
the physician be close to Ms. ‘Bames’ home. Mr. Allen testified that given those
limitations the time it took to find a physician and schedule the examination was
‘not unreasonable. Mr. Allen testified that, based upon the information available to

Shelter and CorVel, they acted reasonably under the circumstances. (R. Vol. III, D.

92, lines 10-2 through p. 95, line7.)

* Mr. Allen was admitted by the trial court as an expert in the area of insurance
law, to include knowledge and expertise in the standards, customs, practices, and
procedures in the insurance industry relevant to automobile insurance and personal
injury protection coverage and claims procedures. (R. Vol. II1, p. 88, lines 16-24.)
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Mr. Allen testified that he disagreed with the opinions of attorney Levin in
several respects. First, hé disagreed with the assertion by Mr. Levin that Shelter
and CorVel should not have sought a consultant familiar with the kyphoplasty
procedure. (R. Vol. III, p. 98, lines 12-25 through page 99, lines 1-8.) Second, he
testified that Mr. Levin's asseftion - that the scheduling and conducting of the
independent medical examination to too long - was unrealistic. Mr. Allen noted
that no one told-CorVel that there was any time sensitive ‘determination for the
decision on the kyphoplasty procedure. In addition, although the Plaintiff has
attempted to make much out of the “Final Note” at the bottom of the brochure that
Ms. Cuddihy had received, Mr. Allen pointed out that the note doesn't use the Word
"surgery;" it simply nbted that it was best to treat the compression fracture
condition early on. The note was in small print. (R. Vol. I, p. 118, lines 5-6.) The
note didn't say to the reader that any expedited process s.hould be used. (R. Vol. III,
p. 99, lines 23-25; p. 100, lines 1-7. Seé also, p. 109, lines 1-11; p. 111, lines 9-21.)

Mr. Allen testified that neither Shelter nor CorVel acted with any
unreasonable delay; nor did they act in bad faith. Mr. Allen testified he found no
violations of the Unfair Claim Practices Act. (R. Vol. III, p. 100, lines 8-25

through page 102, line 1.)
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SUMMARY OF THE ARGUMENT

Plaintiff, Marlene Barnes, brought one claim for relief, for bad faith breach
of insurance contract, against Shelter Mutual Ir;surancé Cofnpany. The trial court
concluded that Shelter did not un‘réasonably delay and did not act in bad faith with
fespect to a request for a se}cond kyphoplasty procedu'fe.

The evidence before the trial court in;luded the fact that in September 2002,
after the-first-kyphoplasty procedure, Ms. Barnes' surgeon, Dr. Robert Benz, had
declared Ms. Bames» "100% recovered" from her spine injury, ‘and he released her
from care. CorVel and Shelter weré notified in November that new compression
fractures had been found at T9 and T12, according to an MRI report and these
fractures has not béen found after the February 2002 motor vehicle accident in the
June 20, 2002 MRI report. Shelter could reasonably conclude that an independent
PPO medical examination should be conducted to determine whether the new
compression fractures were caused by the subject motor vehicle accident.

A number of delays occurred before the PPO examination could be
scheduled and completed, including locating a PPO physician familiar with the
kyphoplasty procedure and accommodating the request by Ms. Barnes' attorney
that the physician"s office be located ﬁear where Ms. Barnes resided. Once a

~ physician was located, the examination was promptly scheduled. Ms. Barnes, Ms,
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Barnes' attorney, and“ Dr. Benz were all notified of the PPO examination, and no
one made any objection. After the examination report of Dr. Villavicencio was
received, Dr. Benz and Ms. Barnes' attorney were sent copies promptly. Among
other things, Dr. Villavicencio recommended a repeat MRI. Ms. Barnes' attorney
took exception to some of the conclusions. The repeat MRI showed that the
compression fractures had healed. The trial court correctly concluded that at no
- time did Dr- Benz or-Ms. Bémes' attorney express-any-undue concern to Shelter or
CorVel about any delay in obtaining the second opinion. The trial court’s
determination, that the inveétigation did not take so much time tﬁat the delay was
unreasonable or constituted bad faith, is supported by the e*;s/idence in the record.
ARGUMENT |

. STANDARD OF REVIEW.

“On appeal, the Court reviews the trial court's factual findings under the clear
error standard but review its legal conclusions de novo. Egle v. City & County of
Denver, 93 P.3d 609 (Colo. App. 2004); DiCocco v. National General Ins. Co.,
__P3d___,2006 WL 1348476 (Colo. App. 05/18/06). To the extent findings of
fact of the trial court are challenged on appeal, the standard of review is very
deferential. Hartman v. Regents of University of Cbloraa’o, 22 P.3d 524, 529 (Colo.

App. 2000).
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H.. THE TRIAL COURT’S FINDINGS AND CONCLUSIONS WERE
SUPPORTED BY THE EVIDENCE AT TRIAL.

A.  The Trial Court Correctly Found that the "Final Note'" Was Not.
Expressly Called to the Attention of CorVel/Shelter.

Plaintiff Marlene Barnes érrs in her contention that the trial court incorrectly
concluded that the "Final Note" in the brochure was not éalled to the attention of
Laura Cuddihy of CorVel.

Ms.-Cuddihy testified thét she received an Internet-article from Ms. Barnes'
attorney and a brochure from Dr. Benz. The brochure was written by the vendor,

Kyphon, and its stated that freatment is most successful with immediate
intervention and that patients éhould be referred for an evaluation as quickly as
poséible. While Ms. Cuddihy recalled receiving and reviewing the brochure, the |
"Final Note" is at the end of a brochure in small print. Ms. Cuddihy testified that
this statement in this note wés not unusual. It would be the kind of statement one
would make for any general orthopedic procedure. In other words, any fracture
needs to be addressed as quickly as possible. (R. Vol. II, p. 128, lines 13-17; p.
131, lines 14-25.) What the trial court concluded was that this "Final Note" was not
specifically directed to Ms. Cuddihy's attention by Dr. Benz or his office. (Order,
p. 3; R. Vol. I, p. 73.) After receiving the brochure, she recommended, and Shelter

approved, the first kyphoplasty procedure, which was performed five months after
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the motor vehicle accident. Ms. Cuddihy testified: that no one brought td her
attention any urgency in the kyphoplasty procedure, and given the five months
lapse of time she would have no reason to suspect that the procedure had to be
performed immediately, particulélﬁy since Dr. Benz had previously concluded that
Ms. Barnes was 100% recovered from her spinal injury after that first kyphoplasty
procedure. As the trial court noted, the "Final Note" does not say that ény delay
precludes the operation. The trial court also correctly pointed-out that numerous
health care providers had communicated with Shelter and CorVel, but the reports
emphasized vthe pain symptomology reported by Marlene Barnes, not that the
oppértunity for the oberation might have been lost. F(Order, p.6; R., Vol. I, p. 76.)

‘B.  The Trial Court's Conclusion that Prior MRIs and X-rays Had Not

Revealed the New Compression Fractures at T9 and T12 Is Supported

by the Record.

The trial court concluded that after Marlene Barnes returned to Dr. Benz on
October 18, 2002, and an additional MRI was performed, new compression
fractures were found at T9 and T12. The first MRI was performed on June 20,
2002; That MRI report stated as follows:

Abnormal signal consistent with edema and compression fractures at

T6 with 20% loss of height anteriorly and T7 with no appreciable loss

of height. No other acute compression fractures are identified and

remaining thoracic spine is unremarkable in appearance. (Emphasis
added.)
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(Exhibit H, the CorVel file, R. Vol. XII, page 132.)
The first kyphoplasty was performed on July 27, 2002. On August 8, 2002,
Dr. Benz saw Ms. Barnes and reviewed some x-rays indicating that there was a

"mild compression deformity at T9, which from my reading does not appear to be

significantly changed from previous films." (Emphasis added.) In other words,
there was no clinical significance to the T9 findings from earlier x-rays. On
-September 3, 2002, Dr. Benz prepared an office note stating as follows:
I think at this point she is completely recovered from her kyphoplasty.
[ feel she is 100% recovered from her spine injury. Therefore, I am
completely releasing her from medical care.
(R. Vol. I1, p. 216, lines 18-25 through p. 217, lines 1-11.) (Vol. XII, Exh. I, p. 71.)
The October 30, 2002 MRI report stated, among other things:
There is an acute compression fracture of the T9 vertebral body with
approximately 25-30% loss of vertebral body height...There is an
acute compression fracture of the superior endplate of T12 with
approximately 30% loss of vertebral body height....
In his report of November 12, 2002, Dr. Benz stated that Ms. Barnes underwent a
repeat MRI examination, "which showed evidence of fractures at T9 and T12." Dr.
Benz concluded that (what he called "her additional fractures") were related to the
motor vehicle accident. (R. Vol. XII, Exh. H, p. 58.)

The trial court's conclusion - that past x-rays and MRIs had not shown the

compression fractures at T9 and T12 - is clearly supported by the record. Until the
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October 30, 2002 MRI, there was no evidence of a 25-30% loss of vertebral body

height to T9 or T12.

C. - The Trial Court’s Finding that Neither CorVel nor Shelter Were
Informed that There. Was a Window of Opportunity Regarding
Kyphoplasty Is Supported by the Record.

The trial court found that "it never was adequately and clearly donveyed to
CorVel or Shelter that there was a, possibly closing, window of opporhinity,
regarding kyphoplasty...." (Order; p. 6;"R. Vol. 1, p. 76.) That conclusion is
supported by the fecord.

First, both Laura Cuddihy of CorVéI and Pam Carbocci of Shelter testified
that neither of them had been told by Dr. Benz or Ms. Barnes' attorney, that there
was any prompt urgency to the kyphoplasty procedure. (Testimony of L. Cuddihy
of CorVél, R. Vol II, p. 156, lines 11-25 through p. 157, lines 1-20.) (Testimony
of P. Carbkocci of Shelter, p. 243, Hnes 13-25 through p. 244, lines 1-8.) Second,
they had no reéson to be concerned about any unnecessary delay because the first
kyphoplasty p;'ocedure had been performed, successfully, according to Dr. Beng,
five months after the motor vehicle accident. Third, Dr. Benz and Ms. Barnes'
attorney had both been informed of the scheduling of the PPO examination, and

neither expressed any concern about the timing of the examination or urgency for

the independent PPO examination to be completed. (R. Vol. II, p. 148, lines 1-15;
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p. 243, lines 13-20.) In his January 10, 2003 letter, Dr. Benz did not raise any
concern about the PPO examination. (R. Vol. XII, Exh. I, p. 143.) After the PPO
examination report was received on February 13 at CorVel, it was sent to both Dr.

Benz and Ms. Barnes' attorney. (R Vol II, p. 152, lines 6-25 through p. 153. lines

[-7.) Most notably, Ms. Barnes' attoméy's response was not to warn of any urgency

in proceeding with the second kyphoplasty; rathef, his response Waé to take

- exception to-the opinions of Dr. Villavicencio in his PPO examination report. (R.

Vol. XII, Exh. H, pp. 189-190.) Given the totality of the evidence, the trial court’s

conclusion that the communications from Dr. Benz and Ms. Barnes' attorney failed

 ‘£0 state that the opportunity for the kyphoplasty might be lost is supported by the
record and is‘ not “clearly erroneous.”

D. The Trial Court’s Conclusion That the Time Taken to Investigate the
Second Kyphoplasty Was Not Unreasonable Is Supported by the
Record.

The trial court concluded that in doing the investigation Shelter did not take

S0 mucﬁ time that any delay was unreasonable or in bad faith. (Order, p. 7; R., Vol.

L, p. 77.) That conclusion is supported by the record.

Shelter and CorVel had been informed by Dr. Benz, in his September 3,

2002 office note, that Ms. Barnes was "100% recovered from her spine injury." Dr.

Benz stated that he completely released her from medical care. As a result, Shelter
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and CorVel closed their files. Then, in late October Laura Cuddihy was contacted
by Dr. Benz's office and was requested to provide authorization for another MRI.
On November 17, 2002, Ms. Cuddihy received the records from Dr. Benz's office
informing her that Dr. Benz and concluded that Ms. Barnes and sustained new
compression fractures. Shelter and CorVel could reasonably conclude that these
- new compression fractures were not caused by the February motor vehicle
accident;

As pointed out by the trial court, the medical procedure requested ’must be
reasonable, necessary, and related to the subject motor vehicle accident, § 10-4- |
7AO6, C.R.S. % see Sanchez. v. American Standard Ins. Co. of Wisconsin, 89 P.3d
471, 474 (Colo. App. 2003), citing Adams v. Farmers Insurance Group, 983 P.2d
797 (Colo. 1999). Given that over eight months had elapsed from the time of the
motor vehicle accident, and given that there were new findings which had not been
found in the June 20, 2002 MRI report, Shelter and CorVeil could reasonably
conclude that a PPO examination should be conducted to determine whether the
new T9 and T12 compression fractures and the second kyphoplasty procedure were

caused by the motor vehicle accident.

® Since repealed.
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The trial court oorreétly noted that not only had Shelter and CorVel not been
notified of any immediate urgency for the kyphoplasty, a number of other factors
occurred that were reasonable and normal. (Order at p.7, R. Vol. I, p. 77.) First,
both files had been closed and had to be reopened. Secénd, the decision to
schedule the PPO examination was made in early December, which was shortly
after CorVel had received the records of Dr. Benz. (Laura Cuddihy had been
forced' to-request the records twice from Dr. Benz's office.) Third, it took Laura
Cuddihy some time to locate a physician (1) who was familiar with the
kyphoplasty procedure; (2) was a PPO physician, i.e. approved within the PPO
netWork; and (3) was at a location convenient for Ms. Barnes. (R. Vol. II, p. 109,
lines 19-25 fhrough p. 112, lines 1-4; p. 146, lines 16-25 through p. 147, lines 1-
25.) Ms. Barnes complains in her Opening Brief that Ms. Cuddihy's report and
billing records don't reﬂéot all the time she took to find an appropriatie physician,
but her testimony was that she didn’t record all of the time spent in attempting to
locate the physician because it was non-billable. (Vol. 1I, p. 110, lines 15-19.)

Finally, Ms. Cuddihy located a PPO physician in Boulder, Colorado, Dr.
Alan Villavicencio, who is familiar with the kyphoplasty procedure and who could
perform the independent medical evaluation. (R. Vol. II, p. 146, lines 16-25

through p. 150, lines 1-8.) The medical evaluation was scheduled for February 3,
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2003. (R. Vol. II, p. 150, lines 5-8.) Ms. Barnes, her attorney, and Dr. Benz were
all notified of the réferral for the second opinion. (R. Vol. II, p. 158, lines 10-25
throuéh p. 159, lines 1-11.) (R. Voi. IL, p. 232, lines 9-25 through p. 233, lines 1-
15.)) (R. Vol.- I, p. 234, lines 15-18.) No conéern over the timing of the PPO
examination and the need for the second kyphoplasty procedure, and no objections
to the PPO examination were conveyed by Dr. Benz or by Ms. Barnes' attorney.
(R. Vol I, p.-233; lines 16-25 through p. 234, lines 1-10.) (See alsop. 235, h’nes‘
16-25 through p. 236, lines 1-20.) | |

Ms. Barnes attended the medical evaluation on February 3, 2003. Dr.
Villavicencio's report was received by CorVel on February 13. (R. Vol. II, p. 150,
lines 1-18.) It was received by Shelter on February 12, 2003. (R. Vol. II, p. 236,
lines 21-25 through p. 237, lines 1-7.) His report was sent to Dr. Benz and to Ms,
Barnes attorney on February 18, and they were informed that Shelter had
authorized the treatment as outlined in Dr. Villavicencio's report. Because Dr.
Benz's office said it didn't receive the report, it was re-faxed to Dr. Benz's office on
February 19,2003, (R. Vol. II, p. 152, lines 6-25 through p. 153, lines 1-7.)

As the trial court noted, the real issue was whether this investigation took so
much time that any delay was unreasonabh and i bad faith, and the court found

that the answer was "No." (Order, p. 7; R. Vol. I, p. 77.) Although Ms. Barnes'
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retained expert, attorney Bradley Levin, was critical of the timing, the trial court
concluded that the testimony of Shelter's expert, Garth Allen, was the more
credible, reasonable, and persuasive. (Order, pp. 7-8; R. Vol. I, p. 77-78.)
An appellate court cannot substitute itself as a finder of fact, and the
factual findings of the trial court sitting without a jury are not to be
disturbed upon appeal unless clearly erroneous and not supported by
the record. Gebhardt v. Gebhardt, 198 Colo. 28, 595 P.2d 1048
(1979). The credibility of the witnesses, the sufficiency, probative
value, and weight of the evidence, and the inferences and conclusions
- drawn from the evidenee are all within the province of the trial court,
... whose. findings. will. not be disturbed on review unless manifestly
erroneous. Broncucia v. McGee, 173 Colo. 22, 475 P.2d 336 (1970).
Bockstiegel v. Board of County Com’rs of Lake County, 97 P.3d 324, 328 (Colo.
App. 2004). The trial court was in the best position to judge the credibility of the
witnesses, and the determination by the trial court should not be overturned on

review.

E.  Plaintiff Errs in her Citation to the Record Regarding Notice to CorVel
about Dr. Benz’s Recommendation for a Second Kyphoplasty.

In paragraph E of her Opening Brief, Ms. Barnes contends that "Dr. Benz's
office first conveyed to Cuddihy a fequest to approve the kyphoplasty at T9 and
T12 on October 30, 2002." (Opening Brief at 26.) However, that assertion is
inaccurate. Ms. Cuddihy did not received Dr. Benz’s records until November 17,
2002, after having to request them twice. (R. Vol. II, p. 142, lines 22-25 through p.

143, lines 1; p. 144, lines 1-3.)
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F.  The Trial Court Correctly Concluded That There Was Considerable
Dispute as to Whether the Accident Caused the New Fractures.

In its Order, the trial court concluded that there was a considerable dispute
as to whether the motor vehiclq accident caused the new fractures at T9 and T12,
and that conclusion was supported by the record.

First, the physicians did not agree. Dr. Benz testified that they were caused
by the accident; Dr. Maruyama testified that they were not caused by the accident
LR Vo VIL, p. 50 hnes 12-25 through p. 51, lines 1-8; p. 52, lines 9-25 through p.
53 lines 1-21). In addition, Dr. Maruyama‘testiﬁed that even newer compression‘
fractures at T8 and T11, found by Dr. Benz in December 2004, were not caused‘by
the February 2002 auto accident. (R. Vol. VII, p. 8, lines 7-25 thréug‘h p. 9, lines 1-
2; p. 14, lines 3-10.) In his report, Dr. Villavicencio stated that vthe T9 and T12
fractures were, in part, caused by the accident. (R. Vol. XII, Exh. H, p. 51, last q)
See Order, p. 7; R. Vol. I, p. 77.) |

Also, the June 20, 2002 MRI report stated that compression ﬁ"aotures had
occurred only at T6 and T7 and that no other acute compression fractures were
identified. After the first kyphoplasty, Dr. Benz had concluded that Ms. Barnes
was "100% recovered from her spine injury." Then eight months after the accident,
in the October 30, 2002 MRI, the new compression fractures at T9 and T12 were

discovered. Given the above evidence, the trial court could reasonably conclude
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that a considerable dispute had existed as to whether the motor vehicle accident

caused the new compression fractures at T9 and T12.

G.  The Trial Court’s Conclusion That Shelter Did Not Act in Bad Faith is
‘Supported by the Record.

First-party insurance bad faith claims arise when an insurer refuses to
provide benefits directly to an insured pursuarit to the insured’s policy. See
Rederscheid v. Compfecare, Inc., 667 P.2d 766 (Colo. App. 1983). First-party
~claims .of bad faith.are.adversarial in nature, and therefore it is impossible for the
insurer to act as a fiduciary for its insured when such claims arise. Bailey v.
Allstate Ins. Co., 844 P.2d 1336 (Colo. App. 1992). The insurer has a right to
protect its own interests along with those of its insured. /d. Further, an insurer owés
duties to its other shareholders not to honor meritless claims. Id.

In order to prove a first-party bad faith breach of insurance contract claim, a
pﬁlaintiff must show (1) that the insurer’s conduct was unreasonable, and (2) that
the insurer knew the conduct was unreasonable or recklessly disregarded the fact
that the conduct was unreasonable. Travelers Ins. Co. v. Savio, 706 P.2d 1258,
1274 (Colo. 1985); § 10-3-1113(3), C.R.S.

The first clement of unreasonable conduct must be determined by an
objective standard. This requires proof of the standards of conduct in the industry.

The second element of knowledge is determined by a more subjective standard. A
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plaintiff may not recover on a claim of first-party bad faith if the insurer’s delay or |
denial of the claim was based upon “a permissible, albeit mistaken, belief that the
claim is not compensaBle.” Id. An insurer’s decision regarding an award of
- benefits to its insured must be evaluated based upon the information available to
the insurer at the time of the decision. Peiffer v. State Farm Mut. Auto. Ins. Co.,
940 P.2d 967 (Colo. App. 1996), aff’d on other grounds, 955 P.2d 1008 (Colo.
1998). |

o In thlS case,thetmalcourt's conclusidn thatSheltcrdldnot actm bad ‘faith 13
supported by the record. The evidence includéd the testimony of Garth Arllen that
Shelter and CorVel did not act in bad faith. Limitations had been imposed upon
CorVel in scheduling the indepéndent PPO méd-ical‘ evaluation: the procedure is
controversial; it took time for Ms. Cuddihy to locate a PPO physician familiar with
the kyphoplasty procedure; and Mr. Bamesvattorney required that the physician be
close to’ Ms. Barnes® home. Mr. Allen testified that given those limitations the time
‘it took to find a physician and schedule the examination was not unreasonable, Mr.
Allen testified that, based upon the information available to Shelter and CorVel,
fhey acted reasonably under the circumstances. (R. Vol. III, p. 92, lines 10-2

through p. 95, line7.)
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Mr. Allen disagreed with the assertion by Mr. Levin that Shelter and CorVel
should not have sought a consultant familiar wifh the kyphoplasty procedure. (R.
Vol II1, p. 98, lines 12-25 through page 99, lines 1-8.) He testified that Mr. Levin's
assertion that the scheduling and conducting of the independent PPO medical
examination took too long was unrealistic. Mr. AHen noted that no one told CorVel
that there was any time sensitive determination for the decision on the kyphoplasty
procedure. In addit.ion, although‘ the Plaintiff attempted to make much out of a
“Final Note” at‘the bbftom of a brochure that Ms. Cuddihy had recei\}éd, Mr. Allen
pointed out that the note doesn't use the word "sufgery;”' it sjmply noted that it was
best to treat the cbmpression fracture condition early on. The note was in snﬁaﬂ
print. (R. Vol. III, p. 118, lines 5-6.) The note didn't say to fhe reader that any
expedited process should be used. (R. Vol. III, p. 99, lines 23-25; p. 100, lines 1-7.
See also, p. 109, lines 1-11; p. 111, lines 9-21.)

Mr. Allen testified that neither Shelter nor CorVel acted with any

~unreasonable delay; nor did they act in bad faith. Mr. Allen testified he found no
violations of ‘the Unfair Claim Practices Act. (R. Vol. III, p. 100, lines 8-25
through page 102, line 1.) The trial court weighed the testimony of Mr. Levin,
Plaintiff’s expert, and Defendant's expert, Garth Allen, and it found the testimony

of Mr. Allen to be more credible, reasonable, and persuasive. The trial court found
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tﬁat it agreed with Mr. Allen’s analysié and his conclusions. (Order at p§.~7-8; R.
Vol. I, pp. 77-78.) The trial court's findings and conclusions were supported by the
evidenée at trial.
'CONCLUSION

The trial court's findings and conclusions were not clearly erroneous or |
unsupported by the record. To the coﬁtrary, the trial court was in the best position
~ to judge the credibility of the witnesses and weigh the evidence, and its findings
and conclusions va‘re supported by .the record. Defendant-AppeHee Shelter Mutual
Insurance Company respectfully requests that this Court affirm the. Order and

- Judgment in favor of the Defendant and against the Plaintiff.
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