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IN MEMORIAM 

MARION FAY JONES 

(1898-1978) 

With profound sorrow we announce the passing of Marion Fay Jones. 

Marion Jones was one of the earliest motor carrier practitioners. He 
leaves his mark in many ways upon the motor carrier industry. Marion 
Jones assisted in forming the predecessors of the Colorado Motor Carriers' 
Association. He was a founder and past president of Motor Carrier Law
yers Association. His energy was further demonstrated in the early days of 
Transportation Law Institute and the Transportation Law Journal. 

Marion Jones' great loves were his family, his profession, and his 
friends. He enjoyed them all. Marion and his wife Margie, who survives 
him, made their home in Wheatridge, Colorado. He is survived by two 
daughters, two sons, 18 grandchildren, and one great grandchild. 

Marion Jones was a lawyer's lawyer-a true professional. 

Marion Jones never knew an enemy. He was a fierce competitor, but 
he never took unfair advantage of anyone. All in all, he practiced law with 
distinction and honor for more than 55 years. Marion Jones truly enjoyed 
his professional associations and colleagues. He ordered his life around 
that ancient maxim "strive mightily, but eat and drink as friends". 

He leaves us a great legacy of love, affection and enjoyment of family, 
professionalism and honor in our endeavors, enjoyment and love of friends, 
and a compassionate understanding of human error. 
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IN MEMORIAM 
HAROLD SAVIN SHERTZ, ESQ. 

(1882-1979) 

We announce the death of Harold Savin Shertz, Esq., with a deep 
sense of loss shared by his many friends. 

Harold Shertz ("Pop" as he was known to most) was among the first 
Motor Carrier Lawyers, having been an active participant in drafting the 
1935 Motor Carrier Act, a founder of the American Trucking Associations 
and a Charter Member of the Motor Carrier Lawyers Association. With a 
practice spanning 62 years, Harold Shertz utilized his energies wisely and 
profoundly teaching business law, railway law, and highway transportation 
at the Wharton School of the University of Pennsylvania and assisting in the 
founding of the Pennsylvania Motor Truck Association. 

Endowed with an outgoing personality, Harold Shertz was not only de
voted to his profession but also to his family and his friends. He is survived 
by his son, Robert H. Shertz, of Westtown, 'Pennsylvania, two daughters, 
Mrs. Charles G. Roach, of Gladwyne, Pennsylvania, Mrs. Stephen S. 
Gimber, of Nashua, New Hampshire, eight grandchildren and seven great
grandchildren. 

While Harold Shertz was indeed a "Philadelphia Lawyer," he demon
strated forcefully that this not only meant adhering to a high degree of pro
fessional competence but also that it should include a true appreciation of 
friendship and compassion for those that were younger or less exper
ienced. 

His passing, while mourned by his friends, shall not occur without a 
tribute to his substantial and important contribution to the development of 
transportation law. 
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ERRATUM 

In the article by Philip Schuster, Olivia Smith, and Alan Nettleton in the 
last issue of this journal, Toward Responsible State Regulation of Air Pollu
tion: Oregon's Mandatory Inspection/Maintenance Program, the sentence 
in text following note 94 on page 139 should read: 

A state may also choose to exempt its own vehicles, but this would be ill
considered in light of predictable public hostility 
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Recent Decisions of the Interstate Commerce 
Commission 

EDWARD J. SCHACK· 
BRUCE M. KASSON·· 

I. OPERATING RIGHTS GENERALLY 

The Interstate Commerce Commission has liberalized pOlicies in the 
area of entry control. Numerous reported decisions in the past calendar 
year have refined standards used to evaluate applications for motor com· 
mon and contract carrier authority. These decisions are unique. When 
viewed separately they open new areas for aspiring entrepreneurs to enter 
the industry in a wide range of circumstances and when viewed as a whole 
indicate the Commission's positive commitment to easing entry barriers that 
had formerly existed while at the same time improving motor carrier entry 
regulation. 

Perhaps the most significant overall policy shift has occurred in the 
Commission consideration of the motor common carrier standards set forth 
in the Pan American Bus Lines decision. 1 These standards normally are 
applied to determine whether or not to grant motor common carrier author· 
ity pursuant to the statutory requirement of public convenience and neces-

• Associate Director, Office of Proceedings, Interstate Commerce Commission. B.A., Ohio 
State University, 1960; J.D., Ohio State University, 1962. 

•• Special Assistant to the Director of the Office of Proceedings, Interstate Commerce Com
mission; B.A., Queens College, 1969; J.D., Fordham University Law School, 1973. 

1. 1 M.C.C. 190 (1936). 
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sity. The first of these standards is whether the new operation will serve a 
useful purpose, one that is responsive to a demonstrated public need. 2 

Responsiveness to public need was examined in Superior Trucking 
Co., Extension-Agricultural Machinery,3 which involved an applicant who 
sought a certificate to transport various kinds of agricultural and industrial 
machinery from Pella, Iowa, to pOints in eighteen states. Applicant had 
been transporting shipper's size and weight commodities under appropriate 
authority and the application sought to broaden the commodity authority to 
enable applicant to provide a complete service. The Review Board denied 
the application on the ground that shipper failed to show that it had any 
present need for service which existing carriers could not provide,4 that 
shipper's evidence for expanded commodity authority was too speculative, 
and that shipper's preference for one carrier with broad authority is an in
sufficient reason for a grant especially in view of the shipper's failure to 
specify any difficulties experienced as a result of using existing carriers. The 
Division reversed and granted the application concluding that even if ex
isting carriers are not found inadequate in any material respect a grant may 
be fashioned if other factors require the operation5 and that inadequacy of 
existing service is not an interchangeable concept with that of the "public 
convenience and necessity. "6 

In Superior, the Division was also influenced by the fact that applicant 
was already serving shipper and merely sought to broaden its commodity 
authority, that protestants' authorities suffered from the same defect as ap
plicant's, and the finding that a substantial diversion of traffic from protes
tants was unlikely since shipper would continue to use protestants to the 
extent of their authority. 7 

Therefore, even though existing services are not found to be inade
quate in any material respect, the confluence of a number of factors in ap
plicant's favor will result in a grant of authority. Under this principle, the 
Commission has placed increased emphasis on the fact that applicant can 
provide an improved service over that which exists today.8 This "improved 

2. Id. at 203. 
3. 126 M.C.C. 292 (1977). 
4. Two protestants held authority to handle shipper's commodities from Pella and a third 

desired the exclusion of commodities in bulk from the authority. 
5. Id. at 297 (citing Patterson, Ext.-York, Pa., 111 M.C.C. 645 (1970)) . 
. 6. Id. (citing Ace Freight Line, Inc., Ext.-Canned Goods, 124 M.C.C. 799 (1976)). 
7. Id. at 298-99. 
8. See Transportes· Monterrey Com. Car. Applic., 126 M.C.C. 46 (1976); Superior Trucking 

Co., Ext.-Agric. Mach., 126 M.C.C. 292 (1977); Gateway Transp. Co., Ext.-Foodstuffs, 126 
M.C.C. 406 (1977); Knox Motor Serv., Inc. Ext.-Transformers, 126 M.C.C. 413 (1977); Chief 
Freight Lines Co. Ext.--Oallas, 126 M.C.C. 794 (1977); Coach Travel Unlimited, Ext.-5pecial 
Operations, 128 M.C.C. 68 (1977); Chipper Cartage Co., Ext.--Iowa, 128 M.C.C. 264 (1977); 
Five Transp. Co., Ext.-5avannah, Ga., 128 M.C.C. 412 (1977). 
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service" theory manifests itself in a number of specific factual contexts, 
notably: (1) where applicant seeks to substitute single line service for joint 
line service,9 (2) where applicant seeks to broaden the commodities it can 
transport, 1 0 (3) where applicant seeks to transport certain special commodi
ties,ll (4) where deadhead miles are eliminated, fuel saved, and energy 
conservation and efficiency is enhanced, 1 2 (5) where lower rates are a re
sult of the unique service proposed,13 or (6) where the volume of traffic 
necessitates additional carrier competition. 14 

The other two Pan American criteria relate to whether existing carriers 
can meet the public need as well as applicant and whether applicant can 
meet the need without endangering the operations of existing carriers con
trary to the public interest. 15 In accordance with these two standards the 
ICC has granted applications based on applicant's participation in the traf
fic,16 protestants' lack of full authority,17 the frivolous nature of the pro-

9. See Manufacturers Express, Inc., Ext.--Malt Beverages, 126 M.C.C. 174 (1976); Knox 
Motor Serv., Inc. Ext.-Transformers, 126 M.C.C. 413 (1977); Superior Trucking Co., 
Ext.-Wis., 126 M.C.C. 649 (1977); Chief Freight Lines Co., Ext.-Oallas, 126 M.C.C. 794 
(1977); Schneider Tank Lines, Inc., Ext.-Chemicals, 126 M.C.C. 860 (1977); Colonial Refrig. 
Transp., Inc., Ext.--8radley, 128 M.C.C. 43 (1977); Red Ball Motor Freight, Inc., Ext.-Cal., 128 
M.C.C. 77 (1977); Caravan Refrig. Cargo, Inc., Ext., 128 M.C.C. 186 (1977). 

10. See Superior Trucking Co., Ext.-Agric. Mach., 126 M.C.C. 292 (1977); Superior 
Trucking Co., Ext.-Wis., 126 M.C.C. 649 (1977); Colonial Refrig. Transp., Inc., Ext.--8radley, 
128 M.C.C. 43 (1977); Harper Motor Lines, Inc., Modil. of Certif., 128 M.C.C. 402 (1977). 

11. See L.P. Transp., Inc., Ext.--Methane, 126 M.C.C. 427 (1977); Samuel J. Lansberry, 
Inc., Ext.-Centre County, 126 M.C.C. 456 (1977); Five Transp. Co., Ext.-5avannah, Ga., 128 
M.C.C. 412 (1977). 

12. See Manufacturers Express, Inc., Ext.--Malt Beverages, 126 M.C.C. 174 (1976); Gate
way Transp. Co., Ext.--Foodstuffs, 126 M.C.C. 406(1977); Chief Freight Lines Co., 
Ext.-Oallas, 126 M.C.C. 794 (1977); Monkem Co., Ext.-Junction City, Kan., 126 M.C.C. 844 
(1977); Caravan Refrig. Cargo, Inc., Ext., 128 M.C.C. 186 (1977). 

13. See Robinson Com. Car. Applic., 126 M.C.C. 180 (1976). 
14. See Gateway Transp. Co., Ext.--Foodstuffs, 126 M.C.C. 406 (1977); Colonial Refrig. 

Transp., Inc., Ext.-Carol Stream, 126 M.C.C. 602 (1977); Transamerican Freight Lines, Inc., 
Ext.-Wichita, .128 M.C.C. 171 (1977); Caravan Refrig. Cargo, Inc., Ext., 128 M.C.C. 186 
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test,18 applicant's status as compared to protestants', 19 protestants' 
monopoly over the traffic,20 and protestants' limited or non-participation in 
the traffic. 21 

Simultaneously, the Commission has liberalized procedural hurdles 
faced by applicants seeking both motor common and contract carrier au
thority, most notably those requirements enumerated in the Novak Contract 
Carrieraecision.22 This applies generally23 as well as to such specific fac
tual situations as passenger applications,24 joint line cases,25 future need 
cases,26 and evidence of operations conducted under temporary author
ity.27 

II. CONTRACT CARRIAGE 

The contract carrier area has also undergone a change in policy direc
tion. While in the recent past the Commission had concentrated on ques
tions involving the criteria of section 203(a)(15) of the Interstate Commerce 
Act,28 in determining whether to grant a permit, it has now turned its focus 

18. Schneider Tank Lines, Inc., Ext.-Chemicals, 126 M.C.C. 860 (1977). 
19. Transportes Monterrey Com. Car. Applic., 126 M.C.C. 46 (1976); Robinson Com. Car. 

Applic., 126 M.C.C. 180 (1976); Suwanee Transfer, Inc., Ext., 126 M.C.C. 366 (1977); Coach 
Travel Unlimited, Ext.--Special Operations, 128 M.C.C. 68 (1977); Transamerican Freight Lines, 
Inc., Ext.-Wichita, 128 M.C.C. 171 (1977); Five Transp. Co., Ext.--Savannah, Ga., 128 
M.C.C. 412 (1977). 

20. Samuel J. Lansberry, Inc., Ext.-Centre County, 126 M.C.C. 456 (1977). 
21. Gateway Transp. Co., Ext.,---Foodstuffs, 126 M.C.C. 406 (1977); Pre-Fab Transit Co., 

Ext.-Aluminum PrOd., 126 M.C.C. 833 (1977); Monkem Co., Ext.~unction City, Kan., 126 
M.C.C. 844 (1977); Schneider Tank Lines, Inc., Ext.-Chemicals, 126 M.C.C. 860 (1977); 
Transamerican Freight Lines, Ince, Ext.-Wichita, 128 M.C.C. 171 (1977); Caravan Refrig. Cargo, 
Inc., Ext., 128 M.C.C. 186 (1977); Five Transp. Co., Ext.--Savannah, Ga., 128 M.C.C. 412 
(1977). 

22. 103 M.C.C. 555 (1967). The decision states: 
[S]hippers and consignees supporting an application for the transportation of property are 
asked to "identify clearly" the commodities they ship or receive, the points to or from 
which their traffic moves, the volume of freight they would tender to applicant, the trans
portation services now used for moving their traffic and any deficiency in existing service. 
Id. at 557. 
23. See Claycon Transp. Corp., Ext,-Clay, 126 M.C.C. 420 (1977); Pre-Fab Transit Co., 

Ext.-Aluminum PrOd., 126 M.C.C. 833 (1977); Monkem Co., Ext.~unction City, Kan., 126 
M.C.C. 844 (1977). 

24. Robinson Com. Car. Applic., 126 M.C.C. 180 (1976); Coach Travel Unlimited, 
Ext.--Special Operations, 128 M.C.C. 68 (1977). 

25. Caravan Refrig. Cargo, Inc., Ext., 128 M.C.C. 186 (1977). 
26. Monkem Co., Ext.~unction City, Kan., 126 M.C.C. 844 (1977). 
27. Chipper Cartage Co., Ext.--Iowa, 128 M.C.C. 264 (1977). 
28. 49 U.S.C. § 303(aX15) (1970). This section states that a contract carrier by motor vehi-

cle is one who has a continuing contract or contracts: 
with one or a limited number of persons either (a) for the furnishing of transportation serv
ices through the assignment of motor vehicles for a continuing period of time to the exclu
sive use of each person served or (b) for the furnishing of transportation services designed 
to meet the distinct need of each individual customer. 
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on the factors of analysis contained in section 209(b).29 

For instance, C-Line, Inc., Extension--New Orleans,3o points out that 
under the second criterion of section 209(b) of the Act-the nature of the 
proposed service--the burden on applicant no longer requires a showing 
that its proposed service is one so specialized that it cannot be provided in 
ordinary common carrier service; rather, applicant is required to demon
strate the particular needs of the shipper, however normal they may be, and 
the particular manner in which its service is tailored to meet those needs. In 
this respect applicant's burden is similar to common carriage and this proc
ess would again require bringing out a number of factual points to be used 
in applicant's favor. 31 

Further, Charter Express, Inc., Ext.-Truck and Trailer Parts32 and 
White Contract Carrier Application,33 measurably increase protestants' bur
den under the third criterion of section 209(b) of the Act-the effect which 
granting the permit would have upon the services of the protesting carriers 
to show actual adverse effect. Finally, the fourth criterion of section 209(b) 
of the Act-the effect which denying the permit would have upon the appli
cant and/or its shipper has been liberalized. An adverse impact now clearly 
results to an applicant when the Commission denies an applicant's first ef
fort to obtain interstate operating rights. 34 The implication here is that such 
applications for initial authority will now rarely be denied. 

III. DUAL OPERATIONS 

The effects of the Commission's more liberal attitude are also to be 
found in the area of dual operations questions under section 21 0 of the 
Act. 35 The recent case of Delaware Express Co. v. Milford Express, Inc.,36 

See Fast Motor Service, Inc., Ext.--Metal Containers, 125 M.C.C. 1 (1976); Bass Transp., Co., 
Ext.--8t. Louis, Mo., 125 M.C.C. 233 (1976); Canalco Contr. Car., Inc., Contr. Car. Applic., 125 
M.C.C. 361 (19J6). 

29. 49 U.S.C. § 309(b) (1970). This section states: 
In determining whether issuance of a permit will be consistent with the public interest and 
the national transportation policy declared in this Act, the Commission shall consider the 
number of shippers to be served by the applicant, the nature of the service proposed, the 
effect which granting the permit would have upon the services of the protesting carriers 
and the effect which denying the permit would have upon the applicant and/or its shipper 
and the changing character of that shipper's requirements. 
30. 126 M.C.C. 228 (1976). 
31. See text accompanying notes 2-25. Other cases of interest on this criterion are Claycon 

Transp. Corp., Ext.-Clay, 126 M.C.C. 420 (1977); White Contr. Car. Applic., 126 M.C.C. 852 
(1977); Van Bus Delivery Co., Ext.~ive States, 128 M.C.C. 50 (1977); American Transp., Inc., 
Ext.--8olon, Ohio, 128 M.C.C. 240 (1977). 

32. 126 M.C.C. 671 (1977). 
33. 126 M.C.C. 852 (1977). 
34. Id. 
35. 49 U.S.C. § 310 (1970). Dual operations arise when a motor carrier holds both a certifi

cate of public convenience and necessity and a permit. 
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revised the way the Commission had traditionally resolved dual operations 
problems. Formerly, if a "mere possibility" of discriminatory practices 
could arise as a result of a grant, the Commission withheld approval of the 
holding of dual operating authorities. Division 1 has reversed this policy and 
now holds that if a "realistic possibility," or a "real-world likelihood" of 
discrimination would not result from a grant, then an affirmative finding 
under section 210 of the Act should be made. 37 

IV. HOUSEHOLD GOODS 

The Commission has, during the past year, taken a number of actions 
to provide increased protection for individual shippers of household goods. 
Carrier estimating practices have been made the subject of an intensive 
investigation.38 At the time of the institution of this investigation, the Com
mission asked various respondents (motor carriers, other regulatory agen
cies, and shippers) a set of questions including: (1) whether estimating 
should be abolished, (2) whether estimates should be made, binding on the 
carriers performing them, or (3) whether other changes, besides those in
volved in the previous questions, would improve the quality of estimating. 
The Commission is presently analyzing the answers to those questions and 

. a report on that investigation and suggested revisions to the estimating reg
ulations39 will be published shortly. 

Additional regulations were adopted to prohibit carriers from collecting 
transportation charges when all or a portion of a shipment is lost or de
stroyed in transit. 4o In the.report adopting those regulations,41 the Commis
sion found that the practice of motor common carriers of household goods 
of collecting full tariff charges-despite the loss or destruction of goods in 
transit-was unjust, unreasonable, and, therefore, unlawful. 42 The new 
regulations specify that a carrier may collect only that portion of its tariff 
charges, including charges for accessorial and terminal services, which 
corresponds to the portion of the shipment actually delivered.43 These reg
ulations will eliminate many of the hardships experienced by individual 

36. 126 M.C.C. 462 (1977). 
37. Id. at 466. Other cases detailing and discussing this policy shift are Charter Express, 

Inc., Ext.-Truck and Trailer Parts, 126 M.C.C. 671 (1977); Cargo Contr. Car. Corp., 
Ext.--Bananas, 126 M.C.C. 874 (1977); Wayne Daniel Truck, Inc., Ext. --Candy, 128 M.C.C. 1 
(1977). A Commission rulemaking.proceeding in the area of dual operations was recently finalized 
in Ex Parte No. 55 (Sub.-No. 27), Dual Operations, reprinted in 43 Fed. Reg. 14664-66 (1978). 

38. See Ex Parte No. MC-19 (Sub.-No. 23), Practices of Motor Common Carriers of House-· 
hold Goods, 125 M.C.C. 307 (1976). 

39. 49 C.F.R. § 1056.8 (1976). 
40. Ex Parte No. MC-19 (Sub.-No. 24), Practices of Motor Common Carriers of Household 

Goods, 126 M.C.C. 250 (1977). 
41. 49 C.F.R. § 1056.26 (a),(b),(c) and (d) (1976). 
42. 126 M.C.C. at 266. 
43. Id. at 278. 
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householders when carriers attempt to collect charges to which they are not 
entitled because they have failed to fulfill their promise to carry the ship
per's goods intact to destination. 

Steps have also been taken to eliminate unnecessary regulation. The 
regulations governing the weighing of household goods shipments were 
modified to provide that the shipper may waive the requirement that a 
driver's weight certificate be completed for shipments moving on govern
ment bills of lading.44 Permitting such a waiver will eliminate documentation 
which serves no useful purpose for the shipper, the carrier, or the Commis
sion. The Commission also reviewed its requirement that each carrier must 
compile and distribute to prospective shippers an annual performance re
port. 45 The performance reports were found to continue to serve a useful 
purpose, because they include relatively complete information on a carrier's 
ability to provide satisfactory moving service, and they offer the shipper an 
opportunity to evaluate the risks inherent in using anyone of the available 
household goods carriers. 46 The performance reporting regulations were 
modified to give carriers additional time within which to compile those re
ports and to clarify some of the information carriers are required to furnish 
to prospective shippers.47 

The Commission took steps to control abusive and deceptive adyertis
ing by motor common carners of household goods and their agents. Regu
lations were adopted which require carriers to specify in each 
advertisement they place the name and certificate number of the carrier 
which will originate the shipments which are being solicited through the ad
vertisement in question.4B This regulation will protect shippers from unscru
pulous carriers who offer to perform interstate transportation services 
without appropriate authority from the Commission, will ensure that poten
tial shippers are made aware of the identity of the carrier $oliciting their 
business, and will protect those shippers from carriers who offer to perform 
services which they cannot or will not perform or for which they will not 
ultimately be responsible. 

The Commission's regulations governing the .filing of household goods 
carrier tariffs were also modified to provide for an extended period of time 
within which administrative action on proposals to change household goods 
transportation tariffs which are filed on not less than forty-five days notice of 

44. 49 C.F.R. § 1056.6 (1976) was reviewed in Ex Parte No. MC-19 (Sub-No. 26), Prac
tices of Motor Common Carriers of Household Goods (ICC order, Nov. 9, 1976). 

45. 49 C.F.R. § 1056.7 (1976) was reviewed in Ex Parte No. MC-19 (Sub-No. 29), Prac-
tices of Motor Common Carriers of Household Goods, 125 M.C.C. 766 (1976). 

46. Id. at 773. 
47. Id .. at 775. 
48. 49 C.F.R. § 1056.30, adopted in Practices of Motor Common Carriers of Household 

Goods, 126 M.C.C. 130 (1976). 
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their effective date must be completed. 49 It 'is expected that this modified 
time frame will aid in the orderly processing of tariffs and will, ultimately, 
benefit the individual shipper by providing additional notice of any impend
ing rate changes. 

Finally, new rules were also proposed which would permit household 
goods carriers to sell insurance to shippers of so-called "third proviso 
household goods. "50 The Commission indicated in its notice of proposed 
rulemaking that regulations permitting the sale of insurance only to shippers 
of third proviso household goods would permit carriers to sell insurance 
covering loss and damage to shipments to commercial shippers who would 
best be able to understand the terms of any insurance policy offered. Mean
while, it would also continue to protect individual householders from the 
frustration and confusion which arose in the past from their inability to com
prehend fully the extent to which their shipments were actually covered 
under the pOlicies being offered. 51 

V. PASSENGERS 

The Commission concluded three Significant rulemaking proceedings 
affecting motor passenger carriers. The first,52 and most significant pro
ceeding in this area, dealt with the adequacy of services provided by regu
lar-route operators. The proposed rules53 would have (1) required more 
responsive information to passengers concerning tickets, fares, schedules, 
baggage, and other service, (2) provided for improvements in baggage 
handling and claims settlements, (3) required terminals at each city or com
munity having a population of greater than 15,000 served by a carrier and 
set minimum requirements for those terminals and other accommodations 
for passenger comfort and safety, (4) required certain standards for buses 
relating to temperature control and safety, and (5) required special facilities 
for handicapped and elderly passengers. In adopting regulations the Com
mission balanced the benefits from adoption of the proposed regulations 
against the cost of their implementation and the possibility that adoption 
would result in increased ticket prices. The resulting rules54 (1) exempt 

49. Special Procedures for Tariffs Governing Rates and Charges on Household Goods, 128 
M.C.C. 13 (1977). 

50. Third proviso household goods are "articles, including objects of art, displays and exhib
its, which because of their unusual nature or value require the specialized handling and equipment 
usually employed in moving household goods." 49 C.F.R. § 1056.1 (aX3) (1976). 

51. Ex Parte No. MC-19 (Sub.-No. 31), Practices of Motor Common Carriers of Household 
Goods, 128 M.C.C. 607 (1977). 

52. Ex Parte No. MC-95, Interstate Transp. of Passengers by Motor Common Carriers (Ade
quacy of Service, Equipment, and Facilities), reprinted in 42 Fed. Reg. 29309-11 (1977). 

53. 40 Fed. Reg. 30134-38 (1975). 
54. See Ex Parte No. MC-95, Interstate Transp. of Passengers by Motor Common Carriers 

(Adequacy of Service, Equipment, and Facilities), reprinted in 42 Fed. Reg. 29309-11 (1977). 
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"special operations" from the regulations, (2) delete all recordkeeping re
quirements, (3) delete requirements for the establishment of 24-hour toll
free information services, baggage checking services, and terminal and res
ervation systems, and (4) adopt specific standards for making terminals ac
cessible to handicapped passengers. 

In the second proceeding, Regulations, Special or Chartered Party 
Service,55 the Commission amended its regulations to permit the transpor
tation of a charter party made up of different individuals to be transported 
on the return movement of what would otherwise be a one-way charter 
service, so long as the transportation was performed under a single "round 
trip" charter contract with a particular third party. It is expected that this 
change will result in a decrease in deadhead mileage, fuel savings, de
creases in air and noise pollution, and increased overall energy efficiency. 
These changes apply to carriers operating under incidental charter rights 
and to those operating under specific grants of charter authority. 

In the third rulemaking proceeding,56 the Commission enlarged the 
separate seating section on buses where smoking is permitted from 20% to 
30% of available seating capacity to accommodate the average number of 
bus passengers who intend to smoke on buses. 

In one particularly significant motorbus application proceeding,57 a 
travel agency sought authority to operate its own limousine in door-to-door 
service between its customers' residences or businesses and various air
ports and piers. It was first determined that this transportation service was a 
for-hire service, and not the activity of a private carrier. Inasmuch as no 
exemption in the Interstate Commerce Act covered the scope of the opera
tions proposed, it was necessary that applicant receive operating authority 
in order to conduct these operations. In determining whether the operations 
would be those of a contract carrier or a common carrier, it was pointed out 
that, despite the fact that the limousine service would be offered only to 
customers of the applicant's other travel agency services, these other serv
ices were, in turn, held out to the general public. Accordingly, the proposed 
operation was found to be that of a common carrier. 58 Finally, since the 
nature of the service proposed included some aspects of both charter and 
special operations, the grant of authority was framed to include both types 
of service. 59 

In Dufour Brothers, Inc., Declaratory Order,60 the meaning of the 

55. 125 M.C.C. 10 (1976). 
56. Smoking on Interstate Buses, 125 M.C.C. 522 (1976). 
57. All World Travel, Inc., Com. Car. Applic., 126 M.C.C. 243 (1977). 
58. Id at 247. 
59. Id at 248. 
60. 126 M.C.C. 1 (1976). 
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"school-bus" exemption of section 203(b)(1) of the Act was interpreted. 61 

The question presented was whether the transportation of school children 
to and from boarding schools at vacation periods is within the scope of the 
exemption. It was determined that this transportation service was exempt, 
because it clearly was transportation "to and from school. "62 Prior deci
sions involving the interpretation of this exemption had found that a school 
field trip qualified for the exemption only if it was sponsored by school au
thorities as an official school function for educational purposes. 63 This re
quirement was found not to limit the application of the exemption to 
transportation of school children between home and school. 

VI. INTERMODALISM 

The Commission has continued to implement its explicit policy of coor
dinating and fostering the growth of efficient and economical intermodal 
transportation services. 64 During the past year a number of motor carrier 
operating authority applications involving ex-water traffic have been consid
ered favorably by the Commission.65 

In Rogers Transfer, Inc., Declaratory Order,66 the Commission con
cluded that a restriction imposed upon a grant of petitioner's operating au
thority limiting the performance of transportation services to traffic having a 
"prior movement by water", is analogous to a restriction which requires 
that the involved traffic have an "immediately prior movement by water. "67 

This proceeding involved the motor carrier movement of imported frozen 
meats from maritime vessels docked at the port facilities of various harbors 
to the inland facilities of consignees. Occasionally, a portion of the imported 
traffic would be temporarily stored in a freezer warehouse, and subse
quently transported by petitioner's motor vehicles to the ultimate consignee. 
Petitioner sought a determination as to whether the temporary storage of 
the involved lading in a warehouse before its subsequent inland movement 
destroyed its character as traffic having an immediately prior movement by 
water. The Commission construed the warehouse storage to be of an inci-

61. 49 U.S.C. § 303(bX1) (1970). This section states: "[n]othing in the chapter ... shall be 
construed to include (1) motor vehicles employed solely in transporting school children and teach
ers to and from school. . . ." 

62. 126 M.C.C. at 6. 
63. Id at 3-4. 
64. See Emery Air Freight Corp., Freight Forwarder Applic., 339 I.C.C. 17 (1971); IML 

Freight, Inc., Ext.--Containerized Freight, 118 M.C.C. 31 (1973); Holt Motor Express, Inc., 
Ext.---8altimore, Md., 120 M.C.C. 323 (1974). 

65. See Five Transp. Co., Ext.--Savannah, Ga., 128 M.C.C. 412 (1977); C-Line, Inc., 
Ext.~ew Orleans, 126 M.C.C. 228 (1977); Suwanee Transfer, Inc., Ext., 126 M.C.C. 366 
(1977). 

66. 126 M.C.C. 448 (1977). 
67. Id. at 452. 
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dental nature, serving to facilitate the orderly, uncontaminated and conve
nient transfer of commodities to the motor mode of transportation. It was 
found that such storage did not constitute a break in the continuity of the 
through movement of the traffic, and that, therefore, the subsequent motor 
carrier transportation services performed by petitioner comported with the 
aforementioned restriction upon its operating authority.68 

In another case, Allen-Investigation of Operations and Practices,69 the 
Commission considered the issue of whether the movement of commodi
ties between two pOints located within a single State, preceded by a mari
time movement in private carriage, was subject to economic regulation 
under the Interstate Commerce Act. The commodities, bananas, were har
vested in Latin America, and were transported by ocean vessel across the 
Gulf of Mexico to Galveston, Texas. The maritime movement was per
formed in private carriage. Upon arrival at Galveston, the bananas were 
immediately transported by motor carrier to Fort Worth, Texas. The Com
mission applied the rule of the fixed and persisting intent of the shipper at 
the time of shipment, and concluded that the shipper's intent was that the 
involved commodities move beyond Galveston. This subsequent single 
state movement was considered to be one performed in continuous foreign 
commerce. 70 The remaining issue was then resolved: whether or not the 
transportation was subject to economic regulation because the single state 
motor carrier transportation was performed subsequent to a private carriage 
movement. The Commission emphasized that the essential issue was not 
whether the involved transportation was a movement in foreign commerce, 
but whether it was a form of commerce subject to economic regulation 
under the Interstate Commerce Act. Because the prior maritime movement 
was performed in private carriage, the subsequent single state motor carrier 
transportation was found not subject to economic regulation under Part II of 
the Interstate Commerce ActJ 1 

With respect to the participation of a motor carrier in through air-sur
face transportation, section 203(b)(7a) of the AcF2 establishes a terminal 
area exemption for motor carriage operations when performed incidental to 
transportation by aircraft. To be subject to the exemption, the motor carrier 
segment of the through intermodal movement must be limited to a bona 
fide collection, delivery, or transfer service of shipments received from or 
delivered to an air carrier as a part of a continuous movement under a 
through air bill of lading, within a reasonable terminal area of the area car-

68. Id. at 454-55. 
69. 126 M.C.C. 336 (1977). 
70. Id. at 344. 
71. Id. at 349. 
72. 49 U.S.C. § 303(bX7a) (1970). 
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rier. 73 If the air carrier is subject to the Federal Aviation Act, the terminal 
area is that defined by the air carrier's tariff as filed with the Civil Aeronau
tics Board. 74 If, however, the air carrier is not subject to these filing require
ments, the motor carrier operations must be limited to a bona fide 
collection, delivery or transfer service within a 25-mile radius of the involved 
airport. 75 The Commission is presently considering regulations which would 
redefine the air terminal area to embrace a zone within a 1 OO-mile radius of 
each airport. 76 

Containerization has frequently been recognized as a progressive and 
innovative means of faCilitating the development of intermodal opera
tions. 77 A number of proceedings have involved grants of authority for the 
intermodal movement of commodities in containers. 78 

VII. DORMANCY 

Section 5(2) of the Interstate Commerce Act provides that it shall be 
lawful for a carrier to purchase the properties of another carrier provided the 
Commission finds that the transaction will be consistent with the public in
terest. 79 In determining whether a transaction under section 5(2) is consis
tent with the public interest, the Commission has been concerned with, 
among other factors, whether the authority sought to be acquired has been 
actively used. If not, the authority was found to be dormant.8o That finding 
is often fatal to a transfer application, the theory being that the pOSition of 
competing carriers would be jeopardized by allowing a strong vendee to 
create a new competitive service with dormant operating rights without a 
showing of a public need for such service. 81 In deciding when the transfer 
of dormant operating rights would be in the public interest, the Commission 
developed two lines of cases: that applicant must show a "public need" 
before the dormant authority may be transferred82 or that the transfer will 
be allowed unless protesting carriers show that they will be harmed. 83 The 

73. Quick Air Freight, Inc., Joseph T. Borchers, 128 M:C.C. 115, 128 (1977) (citing Zantop 
Air Transp., Inc.---lnvestigation of Operations, 102 M.C.C. 457 (1966)). 

74. Id. 
75. Id. 
76. See No. MC-C-3437 and No. MC-C-4000. These proceedings were instituted by notice 

published in 42 Fed. Reg. 26,667 (1977). 
77. Zirbel Transp., Inc., Ext.~ontainers, 125 M.C.C. 663 (1976). 
78. Brown Transp. Corp., Ext.~ontainers, 126 M.C.C. 684 (1977); Five Transp. Co., 

Ext.-5avannah, Ga., 128 M.C.C. 412 (1977). 
79. 49 U.S.C. § 5(2) (1970). 
80. See, e.g., Wright Trucking - Purchase (Portion}- Bonded Trucking, 116 M.C.C. 382 

(1972). 
81. See Marsh Motor--Purchase--Action, Youngblood, and Martin, 116 M.C.C. 500 

(1972); Branch Motor Express CO.--Purchase Suter, Inc., 116 M.C.C. 842 (1974). 
82. Id. 
83. Id 
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problem arose as to which side had the burden of proof in the determina
tion of the dormancy issue. 

In a recent and very significant decision, Central Transport, 
Inc.--Purchase--Piedmont Petroleum,84 the Commission stated that reso
lution of the dormancy question in an individual case can best be handled 
through use of a three step test incorporating a shifting burden of going 
forward with the evidence. Initially, applicants will have to show that the 
transaction and the sale of the dormant rights, if applicable, will be consis
tent with the public interest.85 This would involve a demonstration that the 
public would receive a benefit from the reactivation of the dormant rights.86 
Then the burden of going forward shifts to protestants who must show that 
"there is a probability that they will be significantly harmed by the proposed 
transfer. "87 A mere abstract of shipments and contentions of diverted traf
fic would be insufficient but a reasonable, substantiated prOjection of the 
amount of traffic to be lost coupled with the effect that the loss will have on 
protestants' overall operations and the effect of such loss on protestants' 
ability to perform service to the public in the involved communities would be 
required. If that burden is met, then applicants would be required to present 
evidence that the transfer should be allowed despite the probability of harm 
to the protestant. 88 This will ordinarily involve a showing of shipper need for 
the service similar to that required under section 207 of the Act. 89 Under 
this tripartite test, the transfer of dormant authority will be allowed whenever 
applicants make a showing that the transfer will benefit the public, and the 
protestants, if there are any, fail to prove that it is probable that they will be 
significantly harmed.90 . 

VIII. BROKERS 
The most important decision in the area of brokers is Entry Control of 

Brokers 91 In that proceeding the Commission considered the present li
censing requirements for brokers of property and passengers, operating in 
interstate or foreign commerce, and the possible formulation of legislation 
which would amend section 211 of the Interstate Commerce Act. After con
Sidering comments on the issues from numerous parties, regulations were 
adopted substantially restructuring the procedures presently used by the 
Commission in considering applications for brokers' licenses. These rules 

84. 127 M.C.C. 1 (1977). 
85. Id at 11. 
86. Possible benefits would be elimination of a backhaul, authority meshes with existing op-

erations, and opportunities to make better use of equipment. Id at 11-1 2. 
87. Id at 12. 
88. Id 
89. 49 U.S.C. § 307 (1970). 
90. 127 M.C.C. at 13. 
91. 126 M.C.C. 476 (1977). 
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eliminate the fee for filing an application for a broker's license, with the 
exception of applications for a household goods broker's license,92 raise 
the required amount of bonding to $10,000,93 and make a general finding 
that operation by qualified applicants, as brokers, in interstate or foreign 
commerce, of passengers and property (except household goods), be
tween all points in the United States (including Alaska and Hawaii), will be 
consistent with the public interest and the national transportation policy. 94 
This general finding and issuance of a master license was the basis for a 
modification of the procedures employed for the licensing of brokers in sev
eral respects. Generally, the new procedures, because of the general find
ing, limit the examination of an application for a broker's license to the issue 
of the applicant's fitness. This will permit the expedited handling of broker 
applications and offer greater ease of entry into the broker industry for quali
fied applicants. The brokerage of transportation of household goods was 
excluded from the new procedures, since the Commission wished to main
tain the existing agency-carrier relation in the household goods industry in 
its present form in order fully to protect the consumer. 95 Therefore, applica
tions for a license as a broker of transportation of household goods will 
continue to be handled under prior procedures. 

IX. CONCLUSION 
The thrust of recent Commission action, both in the area of adjudica

tive decision making and in its internal process of reform accompanied by 
recent rulemakings, indicates a liberalizing trend. Commission regulation is 
evolving to reflect the present and to be ready for the future. If the law is a 
living thing, it must grow to adapt to a changing SOCiety. This process of 
change has been accelerating in recent years. Perhaps that is what many 
people find so upsetting: the rate of change rather than change itself. 

In every area that this article has examined, the principle of improving 
the regulatory process and lessening the burden of outdated policies has 
been of major importance. The recent staff task force report on improving 
motor carrier entry regulation has brought about a wide-ranging reexamina
tion of Commission policy and internal decisionmaking. That process will 
continue. What is essential to the success of that process is that the Com
mission receive constructive suggestions and criticisms so that we may 
reach that proper balance between economic regulation and freedom so 
important to the continued vitality of the American economy. 

92. Id at S07. 
93. Id at SOO. 
94. Id at S04-0S. 
9S. IdatS14-24. 
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An Economic Analysis of Airline Fare 
Deregulation: The Civil Aeronautics Board's 

Proposal 

JAMES C. MILLER III-

I. INTRODUCTION 

This article will summarize the salient features of the costs of and the 
demand for air service and comment on the proposal issued by the Civil 
Aeronautics Board on April 13, 1978, which makes interim changes in the 
ratemaking policies developed in the Domestic Passenger Fare Investiga-

EDITOR'S NOTE: On September 5th, after this article was set in type, the Civil Aeronautics Board 
enacted new pricing rules which closely resemble the proposal discussed here. Reg. PS-80, 
Amendment No. 59, 43 Fed. Reg. 39522. The enacted rules are slightly more liberal than the 
proposed rules. The main differences are that the new rules give the airlines freedom to raise fares 
5%-10% above the Board's standard fare formula (the original proposal provided no such freedom) 
and to reduce fares as much as 70% below the formula (instead of 50%, as was originally pro
posed). Thus, the new rules' thrust and significance remain the same, and the analysis presented 
in this article is still up-to-date. 

• Co-Director and Resident Scholar, Center for the Study of Government Regulation at the 
American Enterprise Institute for Public Policy Research (AEI). B.B.A., University of Georgia, 1964; 
Ph.D., University of Virginia, 1969. 

This article is adapted from a statement the author prepared on behalf of the Federal Trade 
Commission (FTC) under contract with the Public Interest Economics Center (PIE-C). It does not 
necessarily reflect the views of the AEI, FTC or PIE-C. 
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tion (DPFI).1 In this proposal, the Board outlines modifications in its ap
proach to ratemaking that would cause significant changes in the character 
of airline competition. 

The major features of the Board's proposal are: 
(1) "Zone of reasonableness". Within an explicitly-defined zone, air carriers 
would be free to establish fares with little fear that they would be suspended. 2 

Starting from a formula which defines the rate "standard" as a function of 
distance (a modified version of the present DPFI methodology), the zone "ceil
ing" would be set equal to the standard, and the zone "floor" would be set at 
one-half the standard. 
(2) Market-by-market variation. For a given carrier, the fare charged in mar
kets of equal distance would not have to be the same. Also, by implication, 
the fare in a market of given distance could be higher than the fare in a market 
of longer distance. 
(3) Discount fares and the profit impact test. Discount fares would no longer 
have to meet the "profit impact test," which requires proof that the proposed 
discount would increase industry profits. 
(4) First-class/coach differential. Carriers would no longer have to maintain 
a fixed, percentage relationship between the fare charged to first-class passen
gers and that charged to coach passengers. 
(5) Preference, prejudice and discrimination. The Board's proposal ad-. 
dresses the "reasonableness" of air fares. It does not alter the prevailing 
standards with respect to preference, prejudice, and discrimination. Thus, 
these would not only be grounds for finding.a fare unlawful, but suspending it 
as well. 
(6) Suspension versus lawfulness. The Board's proposal is not clear on 
whether the policy developed with respect to suspension of fares would also 
apply to ultimate determinations of lawfulness. 

This article will first outline salient characteristics of the costs of air 
service, as broken down into passenger servicing costs, capacity costs, . 
overhead costs, and costs of passenger delay. These cost concepts are 
highly relevant to issues of setting rate ceilings or floors. Next, the major 
determinants of the demand for air service will be addressed, with the focus 
on the concept of demand elasticity. An analysis of the Board's proposed 
zone of reasonableness, several fare structure issues, and the ultimate 
grounds for suspension and lawfulness will follow. 

II. COST CHARACTERISTICS OF SCHEDULED AIR PASSENGER SERVICE 

In analyzing the overall costs of producing air service, it is useful to 
distinguish among the following components: (a) passenger servicing costs, 

1. CAB Docket Nos. 31290, 30890 & 30891 (April 13,1978) [hereinafter cited as Pro
posed Rule). 

2. Preference, prejudice, and discrimination would still be grounds for suspending a fare. 
See the discussion of the Board's proposal infra, "Grounds for Suspension and Ultimate Lawful
ness." 
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(b) capacity costs, (c) overhead costs, and (d) passenger delay costs. The 
first three components appear directly in the carriers' cost reports, as 
shown in Table I. On the other hand, passenger delay costs appear only 
indirectly, as a function of the type of service offered. 3 

Simplifying only slightly, the air carrier can be viewed as undertaking 
two distinct operations in providing air service to passengers. First, there is 
the "processing" of the passenger. Costs associated with this activity in
clude all of the direct expenses incurred while the passenger is on the 
ground or in the air, plus expenses of sales and promotion. 

TABLE 1 

Operating Costs of Domestic Trunk 
Air Carriers, Year Ending June 3D, 1977 

Cost per 
Total Cost available 
(millions Percent seat-mile 

Cost Cate90~ of dollars) of total (cents) 

Passenger Servicing Costs 

Passenger service 1,220 10.1 
Promotion and sales ·1,398 11.5 

Subtotal 2,618 21.6 1.03 

Capacity Costs 
Flying operations 4,111 33.9 
Maintenance 1,614 13.3 
Aircraft and traffic 

servicing 2,114 17.5 
Depreciation, flight equipment 688 5.7 

Subtotal 8,527 70.4 3.38 

Overhead 
General and administrative 497 4.1 
Transport related 306 2.5 
Amortization 29 0.2 
Depreciation, other than 

flight equipment 134 1 .1 
Subtotal 966 8.0 .38 

Total 12,111 100.0 4.80 

SOURCE: CIVIL AERONAUTICS BOARD, AIR CARRIER FINANCIAL STATISTICS (1977) and 
TRAFFIC STATISTICS (1977). 

Cost per 
passenger-

mile 
(cents) 

1.85 

6.04 

.68 

8.57 

AIR CARRIER 

Most of these costs are incurred without respect to the given length of the 
trip.4 Thus, they decrease on a passenger-mile basis for a type of service: 
although total passenger servicing cost is higher for longer trips than for 
shorter trips, the cost per passenger-mile diminishes with increasing dis
tance. Passenger servicing costs also depend upon the type of service 

3. See text accompanying note 8 infra. 
4. See G. DOUGLAS & J. MILLER, ECONOMIC REGULATION OF DOMESTIC AIR TRANSPORT: THEORY & 

POLICY 13, Table 2-3 (1974). 
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provided. A "no-frills" service will cost less per passenger or per passen
ger-mile (for a given trip distance) than will normal coach service. But op
portunities for significant savings in fares by reducing passenger servicing 
costs are somewhat limited, since, as shown in Table 1, they account for 
less than 22% of the total. 

By far, the major portion of the cost of airline service is connected with 
the providing of capacity: that is, the actual conveyance of passengers. 
Included here are the salaries paid to flight .crews (not including flight at
tendants), the costs of maintenance and aircraft servicing, fuel expenses, 
and depreciation of flight equipment.5 As shown in Table 1, these costs 
account for a little over 70% of total costs. 

It is important to understand that capacity costs-for convenience usu
ally expresse~ in terms of cost per seat-mile--can vary markedly. First, the 
turbine (all-jet) aircraft has a much lower operating cost per seat-mile than 
has propeller driven aircraft. Second, capacity costs (per seat-mile) tend to 
be lower as aircraft size is increased. This is simply a technical phenome
non; the cost of operating a 300-passenger jet over a given distance will 
not be 300 times the cost of operating a single-passenger jet (presuming 
one exists). Third, capacity costs increase with the length of the trip, but at 
a decreasing rate of increase. Thus, capacity cost per seat-mile tends to 
be lower the greater the trip distance. . There are several reasons for this. 
For example, a certain amount of expense is incurred in taxiing to and from 
the runway and this does not vary with the distance traveled. In addition, a 
certain amount of time and cost is incurred in Climbing to cruising altitude 
and descending to landing altitude; moreover, jet engines operate less effi
Ciently at altitudes lower than cruising altitude. Finally, the per-passenger 
capacity cost is very much a function of the average load factor. 6 If we 
assume ~hat capacity costs are not increased when the average load factor 
increases (a minor simplification), then an increase in average load factor 
from the present average of around 55% to 65% would reduce the average 
cost per passenger almost 11 %.7 It should be noted that capacity costs 
are very much dependent upon average aircraft utilization. Since mainte
nance and operations costs vary less than in proportion to the number of 
hours per day the aircraft is in the air, one way of "spreading" capacity 
costs is to keep the aircraft in operation more hours per day. 

5. Not included in Table 1 is the cost of capital, most of which .would be included under 
capacity costs. 

6. Load factor is the percentage of seats filled. For example, if on a given flight an aircraft 
with 100 (passenger) seats carries 60 passengers it has a load factor of 60%. 

7. That is, with a 65% load factor capacity, cost per passenger-mile would decrease to 
5.11¢ from 6.04¢, reducing total cost per passenger mile to 7.64¢ from 8.57¢; 
[(8.57 -7.64)/8.57] - 0.109, or nearly 11 %. 
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The third cost category is overhead. As shown in Table 1 , these costs 
account for approximately 8% of the total. While many of these costs may 
properly be "allocated" to the passenger-servicing and capacity cost cate
gories, it is notable that they do not represent a significant portion of the 
total cost of providing air service. 

The final cost element is the delay the passenger experiences in ob
taining a flight. As used here, delay is a measure of the inconvenience the 
passenger experiences from not having a flight scheduled at the most con
venient time of departure. This is related to the frequency of scheduling 
and the average load factor, the former being a surrogate measure of the 
time between flights and the latter being a surrogate measure of the 
probability of having to catch a different flight because the most conve
niently scheduled flight is booked.8 

As shown in Figure 1, the actual (full) cost facing the passenger is the 
sum of the four kinds of costs: passenger servicing cost, capacity cost, 
overhead cost, the waiting time (delay) cost. Since the sum of the former 
three decreases as average load factor increases, whereas the latter in
creases (at an increasing 'rate), there appears to be an optimal load factor 
for a given market (provided we assume that the nature of costs is given, all 
passengers receive the same service et cetera). 

Overhead Cost, 

Passenger Servicing 

Cost, Capacity 

Cost, Waiting 

Time Cost, and 

"Full" Cost of 

Air Service ($) 

a 

Figure 1 

~FUII .. cost 

Waiting Time Cost 
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ing with the optimal average load factor) than the value of the reduction in 
waiting time. 9 

Finally, we should note that for a given average load factor, waiting 
time is inversely related to the density (the number of passengers carried 
per unit of time) of the market. That is true because, everything else equal, 
a denser market characterized by a given load factor will have more fre
quent departures, and thus less time between them. 

Another issue to address with respect to costs is that of scaleecono
mies. As the Board notes, 1 0 the preponderance of analytical studies con
clude that the industry is characterized by reasonably constant returns to 
scale. 11 That is, for reasonable ranges of Ol.Jtput, a large carrier will pro
duce air service of a given character at about the same cost per passenger 
as that of a small carrier. In addition, from the standpoint of the individual 
firm, the extra or "marginal" cost of adding a passenger on a given flight is 
much lower than the (average) cost per passenger.12 This relates to the 
point made above concerning the spreading of capacity costs over more 
passengers. 13 However, if the cost of service as perceived by the passen
ger is the sum of the costs experienced by the firm and delay costs, then, at 
the optimal price/service combination, marginal cost equals average cost. 
The full cost of service is at a minimum and thus, in this dimension as well, 
the airlines would appear to be characterized by reasonably constant re
turns to scale. 14 

A final pOint to note about the costs of producing air service is that 
while Table 1 summarizes total and average costs on an industry-wide ba
sis, individual firms may vary significantly with respect to the costs they 
incur. That is, because of more efficient management, route characteris
tics, and so forth, one airline may be able to provide air service in a given 
market at considerably lower cost than another firm.15 

The major purpose of this discussion is to emphasize that costs (appro
priately measured) may vary markedly from one market to the next and ac-

9. G. DOUGLAS & J. MILLER, supra note 4. 
10. Proposed Rule, supra note 1, app. B at 1. 
11. See M. STRASZHEIM, THE INTERNATIONAL AIRLINE INDUSTRY, Ch. 5 & App. B (1969); 

Gordon, Airline Costs and Managerial Efficiency, in TRANS. ECONOMICS 61 (1965); Eads, Nerlove & 
Raduchel, A Long-Run Cost Function For the Local Service Airline Industry: An Experiment in Non
Linear Estimation, 51 REV. EcoN. & STATISTICS 258 (1969). 

12. The extra passenger adds only minutely to capacity costs, and thus the cost increase is 
much less than the average cost per passenger-which includes a proportionate share of capacity 
costs. 

13. See text following note 7 supra. 
14. If at the present time, as Douglas and I have alleged, the price/service configuration is 

that of having an average load factor less than optimal, then it is apparent that for a given flight the 
passenger's perceived marginal cost is slightly less than the perceived average cost. G. DOUGLAS 
& J. MILLER, supra note 4. 

1 5. On differences in carrier efficiency, see id. at 1 41-49. 
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cording to circumstances. As will be discussed in more detail in Section IV 
of this article, in certain cases some costs should be considered "sunk" 16 
and are not relevant to a determination of efficient fares. This is particularly 
true of off-peak times of travel. At the other extreme, when there is excess 
demand for air service, the accounting costs summarized in Table 1 will 
underestimate the relevant costs of service. In short, the peak periods of 
service should have allocated to them a much higher proportion of costs 
than off-peak periods. Also, densely-traveled markets which can be 
served by larger, more efficient aircraft, will naturally cost less per passen
ger-mile than lower-density markets which may be more appropriately 
served by smaller, less efficient equipment. Finally, a very efficient carrier 
may be able to serve a given market at a cost considerably below that of a 
less efficient rival. All these cost variations should be taken into account 
when evaluating the reasonableness of fare proposals. 

III. THE DEMAND FOR SCHEDULED AIR SERVICE 

The nature of the demand for scheduled air service has been of con
siderable concern to the Board and the subject of scholarly research. It is 
also pertinent to the Board's proposal for increasing price competition in 
airline markets. 

For at least a decade, CAB rate proceedings have grappled with the 
price elasticity of the demand for air travel. This has flowed in part from 
the "Rule of Ratemaking" requirement that the Board take into considera
tion, among other factors, "the effect of ... rates upon the movement of 
traffic. "17 It has also stemmed from a perception that demand elasticity18 
is very important in determining the effects of rate changes on carrier prof
its. 

Over the past several years there have been a number of econometric 
studies of the demand for air service. 19 In most of these studies, total 

16. Costs are "sunk" if they are incurred no matter what action is taken in the short run. 
17. 49 U.S.C. § 1482(eX1) (1976). 
1 8. The price elasticity of air travel demand is the percentage change in traffic (passengers 

per time period) divided by the percentage change in price (fare). For example, if a 10% increase 
in price led to a 20% reduction in traffic, the price elasticity of demand is -2.0 (in other words, 
-20%/+10% = -2.0). But if a 10% fare increase leads to only a 5% reduction in traffic, 
demand price elasticity is -0.5 (that is, -5%/ + 1 0% = -0.5). In short, demand price elasticity 
is a quantitative measure of the relative effect on traffic of a given change in fare. If elasticity is 
greater than unity in absolute value terms, demand is said to be elastic; if it is less than unity in 
absolute value terms, it is inelastic. 

19. See S.L. Brown & W.S. Watkins, Measuring Elasticities of Air Travel from New Cross
Sectional Data(processed August 1971); De Vany, The Revealed Value of Time In Air Travel, 56 
REV. ECON. & STATISTICS 77 (1974); Lave, The Demand For Intercity Passenger Transportation, 12 
J. REGIONAL SCI. 71 (1972); Schultz, Studies of Airline Passenger Demand: A Review, 1972 
TRANS. J. 48; Verleger, Models of the Demand for Air Transportation, 3 BELL J. ECON. & MANAGE
MENT SCI. 437 (1972). 
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traffic between points A and B is hypothesized to be a function of the popu
lations of points A and B, the distance between them, the average incomes 
of the people living at A and B, the price of air service between A and B, 
and other variables. Then, utilizing regression analysis and actual data, 
researchers estimate the hypothesized relationship. 

The results of this econometric work have varied widely, with many of 
the differences depending upon the data sets used and the researchers' 
judgments as to what constitutes an appropriate model. Generally, how
ever, most have concluded that, overall, air service tends to be price-elas
tic. The percentage change in traffic is greater than the percentage 
change in price. This finding is of considerable importance, for it means 
that lower fares overall would not only mean more traffic, but greater carrier 
revenue. While greater traffic would also mean somewhat greater cost, it 
appears likely that the increase in revenue would more than offset the in
crease in cost and thus the carriers as a whole would experience no diminu
tion in profits during the transition period.2o 

While there is a general consensus that the demand for scheduled air 
service is price-elastic, there is also a strong recognition that different mar
kets may be characterized by different demand elasticities. Interestingly, 
there seems to be no strong conclusion as to whether in short-haul markets 
price elasticity is greater or less than average. For example, De Vany hy
pothesizes that because price is a larger component of the full price of 
service in short-haul markets (counting travel time as a component cost of 
service), these will be less price elastic than the average. He finds some 
evidence of this,21 as does Verleger. 22 On the other hand, Brown and Wat
kins hypothesize that since there is more competition from other modes of 
transportation in short-haul markets, these modes will be relatively more 
price elastic than average. However, they conclude, "[t]here appears to 
be no tendency for fare-elasticities to decrease (numerically) with the length 
of trip. "23 

A significant problem with the data used in all these studies is that the 
differences in air fares for similar markets are very small. 24 Because of the 
DPFI formula (and for other reasons prior to this formula's promulgation), air 
fares for similar distances are about the same. This means that cross
sectional analyses25 have had to focus on very minor fare differences. 

20. See Miller, Effects of the Administration's Draft Bill on Air Carrier Finances, 1976 
TRANSP. J. 14, reprinted in P. MACAvoy & J. SNOW, REGULATION OF PASSENGER FARES AND COMPETI
TION AMONG THE AIRLINES 1 81 (1 977). 

21. De Vany, supra note 19, at 80. 
(' 

22. Verleger, supra note 19, at 455-56. 
23. SL Brown & W.S. Watkins, supra note 19, at 11. 
24. See Miller, supra note 20, at 187-88. 
25. These analyses utilized data from many markets for a given time period. An example 

. would be data from the "Top-100" for the year 1976. 
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The time series analyses26 are hampered by the fact that, largely due to 
regulation, air fares have been rather stable (in real terms) and changes 
typically come in small increments at frequent intervals. The significant 
exceptions are the intrastate fares in California27 and Texas,28 which are 
significantly lower than comparable CAB-regulated fares. In California, be
tween 1965 and 1971, traffic on the intrastate carriers increased at an av
erage annual rate of 23.3%, as contrasted with a growth rate of 4.7% in all 
domestic markets less than 500 miles in length.29 Also, as the Board 
noted, traffic increased dramatically in the Dallas-Houston and Dallas-San 
Antonio intrastate markets as a result of the low fares charged by South
west Airlines beginning in 1971.30 One tentative conclusion that can be 
drawn from the Texas experience is that while the demand for short-haul air 
transportation may be only barely price elastic (or even price 'inelastic) for 
small changes in fares, it may have significantly greater price elasticity for 
large fare changes, at least in the downward direction. 

Finally, on this issue of demand price elasticity, a few observations 
about the Board's conclusion in the DPFI that the price elasticity of the de
mand for domestic air transportation is - 0.7 are appropriate. First, one 
cannot expect board members to be experts on all facets of airline econom
ics; thus, with all due respect, one should not take this opinion as being 
final authority on this matter. Second, the Board's decision was the out
come of an adversary process--where the carriers argued strongly that de
mand is inelastic (-0.5 or less in absolute value terms) and the Board's 
staff argued that it was elastic (-1.3 or higher in absolute value 
terms}--and there is the natural tendency for a regulatory commission to 
compromise somewhere within the range advocated. Third, this elasticity 
figure was purported to be no more than an average across all markets; of 
course price elasticity may vary by individual market. Finally, the elasticity 
finding was not all that important, since in the DPFI the Board departed from 
its former practice of "cost-plus ratemaking" and adopted instead a meth
odology basing fares on a reasonable quality of service. 31 The elasticity 

26. These analyses utilize data from a single market, covering many years. An example 
would be the Chicago-Washington market using data from each year 1950-1976. 

27. See, e.g., W. JORDAN, AIRLINE REGULATION IN AMERICA: EFFECTS AND IMPERFECTIONS 
(1970). 

28. See, e.g., P. MACAvoy & J. SNOW, REGULATION OF PASSENGER FARES AND COMPETITION 
AMONG THE AIRLINES 41-49 (1977). 

29. Id. at 43. 
30. Proposed Rule, supra note 1, app. B, Exhibit 2, at 1. 
31. Prior to the DPFI, the Board's rate-setling methodology was roughly one of determining 

the costs the carriers incurred in providing service, adding to this a reasonable return on invest
ment, arriving at a rate level and structure that would meet the "revenue need." In the DPFI, the 
Board recognized that in setling the fare level and structure it was also determining the extent of 
non-price competition and the quality of service that would be provided. It thus set out to deter-
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figure adopted was more a device for adjusting costs than for estimating 
the reasonable level of fares. 

To summarize, it is generally conceded by researchers that, overall, 
the demand for scheduled air service is price-elastic. This means that if the 
overall level of fares were lowered traffic would increase by a greater per
centage. The result would be an increase in carrier revenue and a sus
taining of profits. Individual markets would, however, differ with respect to 
their response to lower fares; in some markets traffic might increase only 
slightly, whereas in others the increase might be quite dramatic. 

IV. THE CiVIL AERONAUTICS BOARD'S PROPOSAL 

In this section portions of the Board's proposal to enhance price com
petition in air service will be discussed, drawing on the description of cost 
and demand just presented. 

THE FARE FLOOR 

The first question with respect to the proposed fare floor is, "Is it low 
enough?" That is, will the 50% (of modified DPFI formula) floor allow the 
kind of price competition the Board envisions and accommodate efficient 
fares? 

As the Board points out, a number of intrastate and interstate fares are 
at or slightly below the 50% of DPFllevels. While the Board makes clear 
that rate proposals below the 50% floor would not be suspended if justified, 
the existence of the floor could be constraining in some instances. For 
example, in high density, long-haul markets the average optimal fare is 
quite low in comparison with that assumed in the DPFI formula. 32 In other 
cases, the optimal fare might reflect very low opportunity costs33 on aircraft 
and other resources. Examples would include flights scheduled at the very 
end of and at the very beginning of the day, flown for the purpose of not 
only generating traffic but "spotting"34 equipment. Such off-peak fares 
would reflect some passenger servicing costs, aircraft operating costs, and 
maintenance costs, but not much else. Thus, it is easily conceivable that a 
combination of factors-high-density travel, long-haul market, and lowop
portunity costs on equipment-would reveal the need for a fare below the 
50% DPFI standard. 

mine the appropriate service characteristics and to establish the rate level and structure that would 
bring these about. See G. DOUGLAS & J. MILLER, supra note 4, ch. 8. 

32. G. DOUGLAS & J. MILLER, supra note 4, ch. 6. 
33. That is, the value of an asset in its best alternative use. 
34. For example, placing an aircraft at night where it is needed to begin scheduled service 

the following morning. 
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mine the appropriate service characteristics and to establish the rate level and structure that would 
bring these about. See G. DOUGLAS & J. MILLER, supra note 4, ch. 8. 

32. G. DOUGLAS & J. MILLER, supra note 4, ch. 6. 
33. That is, the value of an asset in its best alternative use. 
34. For example, placing an aircraft at night where it is needed to begin scheduled service 

the following morning. 
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The second question with respect to the proposed fare floor is, "Is it 
high enough?" The reasons for concern, as the Board notes, is fear of 
predatory pricing. As various researchers have pointed out, predation is a 
reasonable profit-maximizing strategy when there are impediments to entry. 
Thus, for example, on occasion a large firm might drive a smaller firm out of 
business because once this has happened the larger firm can raise prices 
and earn sufficient excess profits to offset the losses incurred during the 
predation period. But the firm can realize this reward only if there are barri
ers to the entry of new firms.35 In this context, it is particularly important to 
note the existence of legal entry barriers into airline service. To enter a 
new interstate market a carrier must obtain a "certificate of public conven
ience and necessity" from the Board. Because of this, predation may be a 
rational strategy, depending on the existence of a viable threat of entry, and 
this in large measure depends on the Board's policies. 

In any event, it should be noted that the pricing flexibility proposed by 
the Board would represent only an incremental increase in the prospect for 
predation. The reason is that under the existing regulatory regime preda
tion may take place in the form of service predation rather than price pre
dation. Such a strategy may have made some sense in the past because 
the Board might have been relied upon to restrain re-entry into the market 
once a carrier had been forced to exit. In addition, there is some evidence 
that predation has taken place in isolated instances. 36 

It is quite difficult to establish on a priori grounds an operational rule for 
policing predatory pricing in airline service. Obviously, some measure of 
marginal cost is the relevant concept. One problem is that costs are in
curred in flight increments whereas the fare is revenue per passenger. The 
price per passenger established by the carrier depends upon the average 
load factor achieved or expected to be achieved. For example, one could 
argue that a fare would be predatory if established on the basis of a 50% 
load factor but not predatory if the load factor were 80%. Diabolically, one 
reason for lowering the fare would be to achieve a higher average load 
factor. A markedly lower fare proposal could thus be .based on the car
rier's anticipation of being able to realize a substantial increase in average 
load factor or could be a case of attempted predation. Either case would 
be difficult to prove. 

35. See F. SCHERER, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE 198-206 
(1970). Of course, a more efficient strategy for the predatory firm would be to buyout (rather than 
drive out) the rival firm. 

36. See Hamilton & Kawahara, Predatory Non-Price Competition: The Case of Hawaiian In
terisland Air Transportation, 7 ANTITRUST L. & ECON. REV. 83 (1974); w. A. JORDAN, SOME PREDA
TORY PRACTICES UNDER GOVERNMENT REGULATION? (University of Toronto-York University Joint 
Program in Transportation Research Report No. 26, 1975); Air California, Inc. v. Pacific Southwest 
Airlines, Civ. No. 73-429-E (S.D. Cal., filed April 19, 1973). 
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There is a need to be concerned about the possibility of predatory 
price competition but it would be easy to place too much emphasis upon it 
for the purpose of establishing standards for reasonableness. For one 
thing, carriers alleging that they are victims of predation could protest not 
only on grounds of reasonableness but could rely upon Section 411 of the 
Federal Aviation Act ("methods of competition").37 The key, however, 
would appear to be the Board's willingness to certificate new entry where 
there is evidence predation has occurred. In this context, there are several 
strategies the Board may wish to consider. One would be to establish a 
policy of granting expedited consideration of any proposal to enter a market 
which had been exited following a round of price reductions. While this 
might constitute a minor restraint on carrier initiatives to reduce fares (the 
initiating carrier might be reluctant to have a replacement competitor who 
received expedited consideration), it would go far in assuring that predatory 
price action did not occur. 

FARE' CEILING 

The issue with respect to the fare ceiling is balancing the need to con
strain monopolistic pricing with the need to avoid constraining certain fares 
from rising to efficiently high levels. It is possible to identify markets where 
the efficient fare would be higher than the modified-DPFI standard. For 
example, while the overall level of fares generally exceed optimal levels, 
there are instances where the efficient fare exceeds the DPFI standard. 
This is particularly true of short-haul, low-density markets, which might opti
mally be operated with smaller equipment and characterized by fairly fre
quent departures and lower-than-average load factors. 38 Also, a fare ceiling 
at the DPFI standard level could restrain new, innovative, high-class serv
ices which, though higher in cost, might nevertheless be in the consumers' 
interest. 39 More importantly, there would seem to be a need for increased 
use of peak-load pricing techniques that would not be fully accommodated 
by the suggested ceiling. Of course, it is difficult, if not impossible, to es
tablish a priori the appropriate peak fare in any market, but it would seem 
appropriate to have some dispensation in the Board's program to accom
modate this need. Finally, if the ceiling is placed too low, there may be a 
tendency for carriers to collude implicitly on that rate. That is, it may be 
tempting in many instances for carriers simply to adopt the DPFI standard 
because it is the ceiling. If a higher ceiling were established, the probability 
of having prices set at the ceiling fare would be considerably less. 

37. 49 U.S.C. § 1381 (1976). 
38. G. DOUGLAS & J. MILLER, supra note 4, ch. 6. 
39. An example might be a highly commodious, "luxurious" service in a predominantly busi
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In assessing the need for maximum fares, evidence from markets 
where fares are not subject to maximum levels is revealing. An example is 
the commuter market. For distances up to 94 miles, the commuter carri
ers40 have lower fares on average than the DPFI formula, and for almost 
any distance they have lower fares than the local service carriers' allowable 
standard of 130% of the DPFI level. 41 In other words, without maximum 
fare regulation, the prices charged by commuters were, overall, less than 
those charged by the carriers subject to maximum rate regulation. This 
was true despite the use of inherently more costly (on a seat-mile basis) 
equipment. Similarly, in the California and Texas intrastate markets, where 
maximum rate control has not been a major issue, fares are significantly 
lower than the DPFI standard. 42 

The Board has requested comments on the suggestion that the ceiling 
be modified by raising it 5% or by allowing it to be 15% higher on any 52 
days of the year of the carrier's choosing. Both approaches seem reason
able, the latter taking specific recognition of the need for peak-load pricing. 
However, there are several other suggestions the Board may wish to con
sider. One is that, since the major concern is for the monopoly markets, 
the Board may wish to exempt from maximum rate control all competitive 
markets. 43 Another suggestion would be to establish a policy of allowing a 
maximum percentage rate increase each year for fares above the DPFI 
standard. In such cases, there would be no suspension, but the burden of 
proof of lawfulness might be greater than for fares within the zone. 

FARE STRUCTURE ISSUES 

Market-by-market variations 

The Board notes that within the proposed zone, fares could vary on a 
market-by-market basis. The DPFI formula and various predecessors all 
establish the fare as a function of distance. But since the optimal 
price/quality option is not only a function of distance but of market density, 
passengers' opportunity cost on time, opportunity cost on equipment, et 
cetera, this would mean that the appropriate fares for two markets of equal 
distance might well not be the same. This proposed policy is also condu
cive to price competition. The alternative to allowing market-by-market 
variations is requiring individual carriers to raise or lower all their fares to-

40. Carriers in interstate scheduled service operating equipment with less than 7,500 Ibs. net 
payload and no more than 30 passengers. They are exempt from federal rate, entry, and exit 
regulation by the Board. 

41. See P. MACAvoy & J. SNOW, supra note 28, at 74-75. 
42. See generally W. JORDAN, supra note 27; P. MACAvoy & J. SNOW, supra note 28. 
43. Such a policy, incidentally, might have the additional effect of reducing carrier resistance 

to new entry. 
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gether; however, this would severely limit the incentive to take price initia
tives and yvould make it easier for carriers to collude. 

First-class fare differential 

The Board proposes to eliminate established differentials between first
class and coach service. Historically, the role of first-class service has 
been to give passengers the option of more commodious accommodations 
and increased attention from flight personnel. It has also served as a 
means for allowing a passenger expressing a strong preference to be ac
commodated on a particular flight the option of doing so by paying more 
than the coach fare. 44 Given the institution of having the two types of 
service, the fare differential is important. 45 The optimal differential will vary 
by market, depending on such factors as the distance of travel, the age and 
income distribution of the passengers, and personal preferences about 
service. Thus, it would seem wise in a regime where carriers are allowed 
to price compete in individual markets also to allow them to adjust the first
class differential in response to market forces. 46 

Discount fares and the profit impact test 

Another major departure from historic policy is the Board's proposal to 
eliminate the "profit impact test" as a necessary condition for the approval 
of discount fares. 

Discount fares have several roles. First, during the 1960's they were 
the primary means for lowering the average level of fares as the carriers 
realized the economies of turbine-powered aircraft. 4 7 Discount fares were 
also, arguably, the only means available for incipient price competition. A 
carrier wishing to take competitive price action would usually stand a much 
better chance of having such an initiative approved by the Board if it were 
characterized as a discount than if it were viewed as a simple case of price
cutting. Another very useful role of discount fares is to acquaint passengers 
with a new service. This is similar to advertising in the following sense: in 

44. The system thus, in a rough way, approximates the scheme outlined by William Vickery. 
Vickery, Responsive Pricing of Public Utility Services, 2 BELL J. ECON. & MANAGEMENT SCI. 337 
(1971). Notably, load factors in first class average less than load factors in coach service. 

45. Another decision variable is how to divide the aircraft space allocated to each section, by 
moving the bulkhead. 

46. This pOSition should not be viewed as inconsistent with the view that a first-class differen
tial should be established on the basis. of the average (and marginal) costs of the two types of 
service. The difference is that under the Board's proposal carriers would be allowed to make 
changes in the differential unilaterally (that is, compete), whereas heretofore the first-class differen
tial has been established on an industry-wide basis. A similar caveat applies with respect to the 
discussion of discount fares in the next subsection. 

47. One reason for this is the subsequent relative ease of eliminating a discount fare (to raise 
average yield) as opposed to increasing the level of normal fares. 
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order to attract newcomers a carrier may advertise the existence of the new 
service and/or offer a lower, "get acquainted" fare. 

Another role of discount fares has been to discriminate among passen
gers on the basis of price elasticity.48 An example would be lower fares 
for (price-sensitive) students than for normal coach passengers. As dis
cussed in the section on cost, the provision of air service is characterized 
by reasonably constant returns to scale, both in terms of the production of 
service of a given quality and in terms of variations in quality as perceived 
by the passenger. Under such circumstances, discount fares, other than 
those of a "get acquainted" variety, cannot be justified on efficiency 
grounds. 

In the past, carriers appear to have proposed discount fares whenever 
market circumstances were such that the result would be to increase indus
try profits. This is the crux of the profit impact test. Superficially, such a 
proposal would seem to be in the public interest: the carriers would earn 
higher profits, and at least those consumers taking advantage of the dis
counts also would be made better off. But over the longer run, the exist
ence of the excess industry profits would lead to their being bid away by 
increases in scheduling and other amenities. Thus, for a given quality of· 
service, some passengers would pay in excess of the average (and margi
nal) cost of that service, while others would pay less. In short, there would 
be ("dead weight") inefficiency losses in both the discount and regular-fare 
markets.49 

The Board's proposal, however, would not lead to this type of ineffi
cient outcome. Each carrier would be allowed to make unilateral decisions 
about which discounts to offer and how much differential is appropriate. 
Just as one does not find price discrimination in competitive markets, one 
would not expect to observe widespread instances of inefficient discount 
fares under the reformed regime outlined by the Board. The result would 
be discounts for off-peak travel, similar to those in the intrastate markets in 
Texas and California. These are very desirable. But differential fares for a 
given service based on perceived groupings of passengers and their de
mand elasticities would be the exception rather than the rule. 

GROUNDS FOR SUSPENSION AND ULTIMATE LAWFULNESS 

In its proposal, the Board clearly indicates that the new standards for 
suspension would apply to reasonableness grounds only; and not to prefer
ence, prejudice, and discrimination. 50 This raises questions about 
whether the proposal as outlined would fulfill completely the Board's intent 

48. This is what economists call third degree price discrimination. 
49. G. DOUGLAS & J. MILLER, supra note 4, at 65, 97-98. 
50. Proposed Rule, supra note 1, at 16 n.37. 
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of bringing about a price-competitive market for air service. First, in the 
past, preference, prejudice, and discrimination have seldom been used as 
grounds for suspending a tariff, the reason being that it was easier to pro
test a competitor's lower rate on grounds of reasonableness. If it were 
made more difficult for carriers to protest on reasonableness grounds, they 
might be expected to increase their reliance on preference, prejudice, and 
discrimination arguments. Second, historically, significant rate changes 
have been of an Ex Parte nature-across-the-board increases or de
creases, that preserved the existing rate structure. The Board's proposal 
for market-by-market variations, plus freedom with respect to the first-class 
fare differential and discount fares, would undoubtedly raise more signifi
cant questions about preference, prejudice, and discrimination. This is not 
in any way to criticize the Board's proposal to reform the reasonableness 
test. It is, however, to suggest that the Board may wish to establish a 
similar, more liberal policy with respect to preference, prejudice, and dis
crimination to assure the goal of enhancing price competition in air service. 

Perhaps more important is the standard for the ultimate lawfulness of 
fares. Although the Board's proposal is not altogether clear on this issue, 
it would appear that the zone of reasonableness, the liberal rule with re
spect to market-by-market variations et cetera, are designed to be stand
ards for suspension only. The question thus arises over the standards for 
determining whether a fare is lawful once it has been the subject for investi
gation. 51 Obviously, if the reasonableness criterion for ultimate lawfulness 
is the same as that proposed 'for suspension, the likelihood of a Significant 
increase in the price competitiveness of air service is much greater than if 
the existing (or even modified) DPFI standard prevails. 52 The market for air 
service would be much more efficient if the liberalized standards for sus
pension were also adopted as the test for lawfulness. If such a per se 
approach were not feasible, then the adoption of a policy making such 
fares prima facie reasonable (thus putting the burden of proof that they 
were not reasonable on the protesting party or parties) would be signifi
cantly better than having as the standard some version of the DPFI stan
dard. For if the latter is the case, carriers would have much less incentive 
to price compete, knowing there is some probability of having to incur litiga
tion costs. Many lower fares would survive only during the investigation 
phase, and the Board might find its workload increased dramatically be
cause of a need to investigate numerous fare initiatives. 

51. It also relates to the revised grounds for successfully obtaining suspension outlined in the 
Proposed Rule, at 16. (The first of three requirements is that "there [is] a high probability that the 
fare would be found to be unlawful. ") 

52. More competition also would be generated if the standards for preference, prejudice, and 
discrimination were relaxed. 
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V. CONCLUSION 

The Board's proposal represents a timely and significant initiative, one 
that is very much in the public interest. As the Board notes, the airline 
industry is characterized by cost and demand conditions which make rely
ing on market forces to determine fares and services an efficient approach. 
There is not only evidence of the efficiency of price competition in intrastate 
air markets, but such evidence is also available from numerous markets 
having similar characteristics. For example, restaurants, movie theaters, 
barber shops, and many other service industries are characterized by fluc
tuating, "unstable" demands and "perishable" outputs-two phenomena 
often cited in differentiating the airline industry and justifying for it special 
treatment. Yet, these other industries operate very efficiently, and few 
could propose price controls as a means of improving their performance. 
In short, the Board's reasoning is sound in finding that the public interest 
would be served by increasing carriers' freedom to compete on the basis of 
price. 

Within a broader context, the Board's initiative should be viewed in 
terms of its importance in changing the competitive "rules of the game." 
Since in the airlines, as in many .industries, decisions made today affect 
service years from now, it is important that carrier management have firmly 
in mind the circumstances that will govern competition in the coming years. 
In this connection, the force of the Board's resolve to implement new rules 
is laudable. But more important is the need for the Congress to change 
the basic regulatory statute. 53 For a Board that cal! use its discretion 
under the Act to change policy so much for the better might under different 
circumstances discharge its responsibilities in a way which was not consis
tent with the public interest. 

53. See 49 U.S.C. §§ 1371-1387 (1976) (Subchapter 4: Air Carrier Economic Regulation). 
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Collective Ratemaking by Motor Common 
Carriers: Economic and Public Policy 

Considerations * 

JESSE J. FRIEDMAN·· 

I. INTRODUCTION 

The justification for collective ratemaking in trucking and for the anti
trust exemption that makes it possible must in the last analysis turn upon 
how the public interest is affected. The public interest necessarily em
braces the interests of all groups affected by trucking service--carriers, 
shippers, communities, consumers. Each is relevant and important, but 
not to the exclusion of the others, and it is elementary that to achieve equi
tableness among all a balancing process is unavoidable. 

Shippers are entitled to minimize transportation costs, but not by ex
acting favored treatment over competitors,and the shipper's interest in the 
transportation he buys extends not only to the quality and the cost of the 
service but to a reasonable degree of stability in the rates he pays. Rates 
must not exploit the users of trucking service and place an unjust burden on 

• Based upon testimony presented to United States Senate Judiciary Committee, Subcom
mittee on Antitrust and Monopoly, May 22, 1978. For a review of the historical background and 
basic aspects of the same general subject, see the author's COLLECTIVE RATEMAKING IN TRUCKING: 
THE PUBLIC-INTEREST RATIONALE (1977). 

•• Jesse J. Friedman & Associates, Economic Consultants, Washington, D.C. The author is 
economic adviser to several major motor carrier rate bureaus. 
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ultimate consumers, but still must be high enough to permit carriers to fi
nance the amount and kind of service the public wants and needs. Carri
ers should be motivated to vie for the traffic of customers, but not by 
undermining competition among the enterprises they serve or the communi
ties in which those enterprises are situated. Communities have a right to 
expect that rates to resident industries will reflect any natural advantages of 
location, but they have no claim to preferential rates having nothing to do 
with superior location. Clearly, the interest of the public as a whole de
mands not simply the lowest possible rates, but the lowest possible rates 
consistent with economic soundness in the broadest sense of that term. 

Collective ratemaking, by definition, involves a limitation on motor-car
rier price competition and, when carried on under procedures required by 
statute or prescribed by the Interstate Commerce Commission, is exempt 
from the antitrust laws. 1 Some critics choose to refer to rate bureaus as 
"cartels" and to collective ratemaking as "price-fixing" or "collusion" that 
"would be a felony in most American industries. "2 Colorful as such phras
ing may be, it is merely a pejorative and inflammatory expression of the 
simple, prosaic, straightforward fact that with respect to the pricing of com
mon carriers in surface transportation, including trucking, Congress has au
thorized a limited departure from usual antitrust policy considerations where 
collective ratemaking furthers national transportation policy. 

Competition has a deservedly high place in the roster of public policies 
that help to promote the economic interest of the nation. As a matter of 
common observation and experience, the prod of competition can be, and 
frequently is, the most reliable means of assuring good economic perform
ance in the public interest. In general, there is a public policy presumption 
in favor of competition. But there is no iron law of public policy that compe
tition must, without exception, play exactly the same role and take exactly 
the same form in every type of economic activity in the country. In special 
situations, where Congress recognizes that rigid application of antitrust 
strictures would defeat rather than promote the public interest, it modifies 
the basic policy of competition and implements that modification by means 
of an antitrust exemption. No opprobrium attaches to the resulting moder
ation of competition. The exemption is merely a formal recognition by 
Congress that unusual circumstances are involved. 

A congressional decision regarding an antitrust exemption always re
flects a choice between alternative impacts on the public interest. When 
Congress confers antitrust immunity upon farmers to permit them to price 

1. Interstate Commerce Act, § 5a (Reed Bulwinkle Act), 49 U.S.C. § 5b (1976). 
2. Hearing before the United States Senate Judiciary Comm., Subcomm. on Antitrust and 

Monopoly, 95th Cong., 1 st Sess. (1978) (Testimony of Assistant Atty. Gen. John Shenefield). 
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and market their crops or livestock coliectivelY,3 it is making a public policy 
decision that in this area of the economy collective selling of output can be 
more beneficial to the public interest as a whole than unrestrained competi
tion or, stated in reverse, that unrestrained competition would be more 
harmful to the public interest than collective pricing would be. In the case 
of motor freight transport, the policy of Congress for the past thirty years 
has been that the public interest as a whole is better served by permitting 
carriers a carefully controlled freedom to price their services collectively 
than by insisting on conventional price competition. 

Good public policy requires that whenever an area of economic activity 
is freed from the operation of the antitrust laws, the procedures under which 
prices are established and the prices themselves should be subject to strin
gent public control to make sure that the interests of affected groups in the 
economy are properly protected. The controls exercised over Interstate 
Commerce Act rate bureaus meet this requirement. These controls are 
unquestionably far more strict than the controls applied to other areas of 
antitrust exemption. 

For example, ocean shipping rate conferences enjoying antitrust immu
nity are permitted to operate under agreements that contain dual-rate provi
sions designed to penalize shippers who patronize non-conference carriers, 
and conference members have no right of independent pricing action. 4 In
surance companies subject to state regulation are exempt from antitrust no 
matter how weak or inadequate that regulation may be. 5 The prices 
charged by antitrust-exempt agricultural marketing associations apply not 
only to the products of their own members but to those of nonmembers 
which they may handle in substantial volume, and those prices, as well as 
the procedures under which those associations operate, are for all practical 
purposes completely unregulated. 6 

The situation is quite different with respect to motor carrier rate bu
reaus. Every provision of every agreement under which a rate bureau op
erates must be approved by the Interstate Commerce Commission 7 

standing as the guardian of the public interest, and no agreement may be 
approved except on a specific finding of the Commission that national 
transportation policy considerations justify an exemption from the antitrust 
laws. 8 Each carrier belonging to a rate bureau is assured the "free and 

3. See Clayton Act, § 6, 15 U.S.C. § 17 (1976); Capper-Volstead Act, 7 U.S.C. §§ 451-
457 (1976). 

4. See Shipping Act of 1916, 46 U.S.C. §§ 813a, 814, 815,817, 819, 841a (1970). 
5. McCarran-Ferguson Act, 15 U.S.C. §§ 1012-1013 (1976). 
6. Capper-Volstead Act, 7 U.S.C. §§ 451-457 (1976). 
7. 49 U.S.C. § 5b(2)-{7), (10) (1 976). 
8. Id. § 5b(2), (9). 
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unrestrained right' '9 to act independently with respect to any rate at any 
time without sacrificing the eligibility to remain a bureau member and act on 
other rates. Regardless of size, all members have an equal vote. Ship
pers are free, without suffering any economic penalty, to give any portion of 
their traffic at any time to carriers that are not members of the rate bureau. 
Rates established through a rate bureau govern only the traffic of its mem
bers. All rate actions of a rate bureau are subject to the closest regulatory 
review: 

(1) Changes in the general rate level or rate structure must meet 
regulatory standards of reasonableness and must be supported by 
extensive data specified by the Commission. 1 0 

(2) The relationships of rates to each other must meet stiff legal 
tests concerning discrimination and preference and prejudice af
fecting shippers, industries, communities, pOints, or any particular 
description of traffic, and these tests are the same for rates estab
lished by a rate bureau as for rates established by an individual 
carrier (whether or not a bureau member) acting alone. 11 

(3) The Commission is authorized to suspend or investigate any 
rate proposal. 1 2 

(4) Every shipper or other interested party, individually or 
through an organization, has the right to file with the Commission 
an official complaint challenging any rate bureau action as unjust 
or unreasonable or otherwise unlawful. 13 
(5) Any complainant dissatisfied with a Commission ruling may 
appeal to the courtS.14 
Compare this thorough system and· degree of regulatory control with 

the kind of control which exists concerning prices established by agricul
tural marketing associations, which sell collectively on behalf of agricultural 
producers about $40 billion of farm products annually. 1 5 Under the Cap
per-Volstead Act of 1922,16 which exempts agricultural marketing associa
tions from antitrust, an association is not limited to handling the products of 
its own members; up to hal~ of its business volume may consist of the prod
ucts of nonmember producers. A Capper-Volstead marketing association, 
by itself or by agreement with another such association, may control up to 
1 00 % of the market for any farm product it handles. No association is 
required to notify a government agency of its prices, and no agency has 

9. 'd. § 5b(6). 
10. 'd. § 316(a), (g). 
11. 'd. § 31 6(d). 
12. 'd. § 316(g). 
13. 'd. § 316(e). 
14. 'd. § 3160). 
15. U.S. DEPARTMENT OF AGRICULTURE, STATISTICS OF FARMER COOPERATIVES (1977). 
16. 7 U.S.C. §§ 451-457 (1976). 
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authority to act in advance to prevent such prices from gOing into effect. In 
some associations, voting power is not the same for each member but is in 
proportion to the amount of capital stock or membership capital owned. 
The Secretary of Agriculture is empowered to institute proceedings at any 
time to determine whether the practices of any marketing association have 
unduly enhanced prices and to issue a cease and desist order, enforceable 
in the courts, to restrain the offending practices. No other government 
agency is authorized to proceed against a marketing association on ac
count of unduly high prices. No private party has a right to bring such a 
suit. Only the Secretary of Agriculture has the power to act against unduly 
enhanced prices, but in the 56 years since the antitrust exemption and the 
accompanying investigatory and enforcement power have been on the stat
ute books no proceeding has ever been held. 

II . RATE BUREAUS AND CARRIER COMPETITION 

Although collective ratemaking operates to limit price competition 
among motor freight carriers, competition is far from eliminated. The com
petition that remains is substantial and vigorous, and takes a variety of 
forms. 

There is first the basic right, reserved by law, for every carrier belong
ing to a rate bureau to act independently of any bureau action concerning 
rates or other tariff matters.17 While restrictions upon price competition are 
inherent in the very nature of collective ratemaking, it is a mistake to down
play, as some critics are wont to do, the moderating influence of independ
ent action, both actual and potential, upon those restrictions. 

Membership in a rate bureau is optional on the part of carriers serving 
the bureau territory, but every carrier becoming a member has this statutory 
right of independent action. As a result, no carrier may be bound against 
its will. The right of independent action is an unqualified one; it may be 
exercised by a carrier's declining to go along with a rate change concurred 
in by others or by establishing a rate change unilaterally, and it may be 
taken before, during, or after any rate-bureau decision. Congress, in provid
ing for antitrust exemption for collective ratemaking in 1948, recognized 
the crucial importance of assuring such a right of independent action, and 
made it an absolute condition of any approval of a rate bureau agreement 
by the Interstate Commerce Commission. 18 The railroad rate bureau 
agreements struck down by the Supreme Court fifty years earlier as viola
tive of the Sherman Act contained no such unequivocal right of independ-

17. 49 U.S.C. § 5b(6)(1976). 
18. Id. 
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17. 49 U.S.C. § 5b(6)(1976). 
18. Id. 



HeinOnline -- 10 Transp. L.J. 38 1978

38 Transportation Law Journal [Vol. 10 

ent action. 1 9 

The Commission has placed tight safeguards around the right of in
dependent action and it represents an important source of competitive pres
sure upon rates. Both large and small carriers have invoked the right of 
independent action when their interests, or the interests of shippers they 
serve, have required it. Most of the independent actions taken by carriers 
involve rate reductions. 

The role of the right of independent action in the collective ratemaking 
system is an interesting one. The right itself is an important part of the 
statutory and regulatory design for antitrust exemption, and the timely and 
judicious employment of that right is an essential means of safeguarding the 
public interest in motor carrier rates by making sure that no carrier may be 
committed, merely by the operation of majority rule, to any rate to which he 
objects, either on his own behalf or on behalf of a shipper he serves. At 
the same time, it is evident that if invoked indiscriminately so that, contrary 
to congressional intention, independent actions became more the rule than 
the exception the public purposes served by collective ratemaking would 
be undermined. 

There is no way of judging the effectiveness of collective ratemaking or 
of the right of independent action from the numbers of such actions alone. 
The numbers themselves depend upon the technical definition of independ
ent action. More importantly, the competitive significance of the right of 
carriers to establish rates independently cannot be measured simply by the 
independent actions officially taken. Students of antitrust are familiar with 
the role that potential, as well as actual, competition can play in affecting 
business behavior, and the impact of potential competition is seen in the 
processes of motor carrier ratemaking as in other fields of the economy. 
Even when not actually pressed to the pOint of formal unilateral rate publica
tion, the power of any carrier to price independently can and frequently 
does exert a decisive competitive influence on the rate actions of other bu
reau members. 

From time to time one hears it alleged that the competitive significance 
of independent action is of little consequence because it may be assumed 
that the more powerful members of a rate bureau will succeed in coercing 
the less powerful. Evidence of such coercion is lacking and there is no 
reason to give any weight to that assumption without some substantiation of 
its validity. Interference with the "free and unrestrained right of independ
ent action" WOUld, of course, be clearly unlawful. 

Aside from the actual and potential competitive pressures arising from 
the right of independent pricing action, competition among bureau mem-

19. United States v. Trans-Missouri Freight Association, 166 U.S. 290 (1897); United States 
v. Joint-Traffic Assn., 171 U.S. 505 (1898). 
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bers for traffic on the basis of the quality of the service provided is marked 
by the same kind of intensive struggle for business as occurs in many other 
industries on the basis of product or service quality. It is unrealistic to re
gard competition in factors other than price as a substitute for price compe
titon, but it is equally unrealistic from a public-interest standpoint to ignore 
the competitive importance of rivaling for the favor of shippers by means of 
modern equipment, expeditiousness and reliability of service, adaptation of 
service to specific transportation needs, and similar factors which can be of 
crucial importance to shippers. And nothing in the collective ratemaking 
process interferes with the vigor of these forms of competition. 

On any given traffic lane, competition among carriers within a bureau 
embraces both the services offered by carriers with single-line authority on 
that lane and the multiplicity of interline services available via joint routings 
of two or more carriers operating through various pOints of traffic in
terchange. Less direct but nonetheless important competition among bu
reau members occurs between carriers hauling a commodity between one 
pair of points and carriers of the same commodity to or from a competing 
point. 

Competitive pressures from motor carriers outside the rate bureau 
membership also affect the level of rates and the struggle for traffic. Such 
pressures come from the large numbers of carriers in each territory that are 
not members of any of the major rate bureaus--common carriers that 
choose to belong to other bureaus or to no bureau at all, contract carriers 
dedicated to the traffic of one or more shippers under negotiated rates, 
and, pervasively, shipper-owned private carriers operating truck fleets of 
varying sizes and, by means of both actual and potential competition, con
tinually exerting a strong downward force on common carrier rates. United 
Parcel Service, freight forwarders, air cargo, and of course rail transport, 
including piggyback service, are also, in varying degrees, competitively sig
nificant. 

. On the heavy-traffic lane between Boston and New York, there are 92 
member carriers of the New England Motor Rate Bureau offering single-line 
service. These carriers also provide Boston-New York service in combina
tion with other member carriers via various interchange points, including 
Providence, Springfield, New Haven, and Hartford. Via Providence alone, 
for example, all 92 carriers offer joint-line service between Boston and New 
York in combination with 55 other carriers. 

Between Boston and Richmond, there are at least 15 member carriers 
of the Middle Atlantic Conference operating single-line service. In addition 
there are 30 joint-line combinations of member carriers operating between 
these cities via Baltimore, 16 such joint-line combinations via New York, 
and 10 such joint-line combinations via Philadelphia. Other interchange 
pOints include Albany, Hagerstown, Harrisburg, Hartford, New Haven, Prov-
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idence, Roanoke, Washington, and Wilmington, and there are still other 
joint-line routes. Some joint-line routes involve more than two carriers. 
There are also at least 6 nonmember common carriers, 4 contract carriers, 
4 freight forwarders, and UPS actively competing for traffic on the Boston
Richmond route. 

Between Philadelphia and New York, a relatively short haul, there are 
117 Middle Atlantic Conference members competing for traffic with single
line service. In addition, there are about 20 nonmember common carriers, 
11 contract carriers, 4 freight forwarders maintaining class rates, and UPS. 

Elsewhere in the country, the pattern is much the same. Between Chi
cago and Omaha, for example, 25 member carriers of Middlewest Motor 
Freight Bureau compete for traffic alongside at least 30 nonmember com
mon carriers, 8 contract carriers, 2 major freight forwarders, and UPS, to 
say nothing of 5 major railroads. 

On these routes as on innumerable others, the competition from pri
vate carriers is ever-present and extensive. The Census of Transportation 
for 1972, the latest year for which such data are available, shows, for ex
ample, that there were 30 major categories of manufactured goods in 
which private motor carriers hauled one-fourth or more of the freight ton
nage moving by all forms of transportation. In these categories, the share 
of the total motor carrier traffic tonnage hauled by private fleets ranged from 
28% to 78%. 

III. JUSTIFICATION FOR COLLECTIVE RATEMAKING 

Special factors make collective ratemaking in trucking indispensable to 
the public well-being. They all are rooted in considerations of a practical 
nature. Where there are thousands of carriers providing service, 
thousands of commodities being moved, tens of thousands of geographic 
points to be served, millions or more of point-to-point combinations, count
less carrier interline routes and connections, a staggering number of individ
ual rates, and awesome complications of competing origins, destinations, 
and products, practical considerations in ratemaking can not be either 
wished away or lightly dismissed as matters of mere convenience which 
can be overcome with a little technological ingenuity. These considera
tions are: 

(1) There is no other practical way by which the level of motor 
carrier rates and the relationship of rates to each other can be 
effectively regulated as the public interest demands. 
(2) There is no other practical way to prevent, or at least mini
mize, the damaging effect~ upon the economy of serious discrimi
nation in the prices paid for motor carrier service by large and 
small shippers who are in competition with each other. 
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(3) There is no other practical way to preserve a well-coordi
nated network of motor carrier service required for efficient and 
expeditious distribution of the vast variety of goods which move to 
and from every corner of the economy by truck. 

(4) There is no other practical way to assure the degree of rate 
stability and certainty producers and distributors must have in or
der to plan current and projected production and marketing opera
tions efficiently. 

(5) There is no other practical way in which the highly desirable 
involvement of shippers in monitoring and influencing the 
ratemaking process can be systematically provided. 

A. EFFECTIVENESS OF RATE REGULA TION 

41 

It is assumed here that the continued regulation of rates to protect the 
public is regarded as desirable. In the absence of collective ratemaking, 
effective regulation would literally be impossible. 

Under existing regulation, rate levels on traffic in each rate-bureau terri
tory are controlled by Commission actions applicable to all of the carriers 
belonging to that bureau. While the Commission is armed with extensive 
financial and traffic data of the bureau member carriers, individually as well 
as on a group basis, its determinations that rate levels are sufficient, but no 
more than sufficient, to meet reasonable revenue and income needs, are 
made for the carriers as a whole. This process makes it possible to keep 
within manageable proportions the task, that would otherwise be neces
sary, of reviewing mountains of detailed historical and pro forma informa
tion on the revenues, expenses, profitability, and traffic of thousands of 
individual motor carriers and determining the reasonableness of rate levels, 
structures, and relationships on a carrier-by-carrier basis. 

If carriers were barred from establishing rates in common and rates 
were established individually, each carrier would propose its own rates. 
The Commission would have to determine the revenue and income needs 
of each carrier separately in order to rule on the reasonableness of its indi
vidual rate level. It would also have to rule on the reasonableness of the 
rate structures and the reasonableness of individual rates in relation to each 
other for each individual carrier. The enormity of such a regulatory burden 
and the scale of the regulatory machinery which would be necessary to 
cope with it at all, much less satisfactorily, defy description. And these 
towering difficulties would be compounded by gigantic problems of en
forcement. 
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B. DISCRIMINATION, PREFERENCE, PREJUDICE 

In a system of individually-established rather than collectively-estab
lished rates, flagrant discrimination, preference, and prejudice, with serious 
impacts upon shippers and localities, would be inevitable, not only because 
of the breakdown of regulation but because of the inherent nature of a sys
tem of individually-established rates. 

If regulation of rate levels, rate structures, and rate relationships of. car
riers on the basis of individual costs and individual revenue and income 
needs produced significant differences in rates among carriers, the result 
would be severe competitive inequities to affected shippers and localities 
served by different carriers. If it is argued that as a result of competitive 
pressures such rate differences would be eliminated, a question might well 
be asked as to what purpose would be served by following a circuitous and 
disruptive course to rate uniformity' already prevailing under collective 
ratemaking. But there is in fact the strongest likelihood that competitive 
forces would in many cases produce serious sustained rate disparities, and 
that discrimination, preference, and prejudice would be rampant. 

The most common and most difficult problems of discrimination, pref
erence, and prejudice arise not in terms of disparities in rates charged by 
the same carrier providing trucking service to two shippers of the same 
commodity under the same conditions between the same origin and desti
nation pOints, but in connection with the rates charged by different carriers 
to competing shippers located at the same or different points of origin or 
destination or both. Where the same carrier charges different rates to ship
pers of the same commodity under the same conditions between the same 
pOints, the practice is on its face unlawful, and in the absence of a regula
tory failure, enforcement could presumably be relied on for a remedy. 
Where different carriers and the same shipper are involved, the problem is 
one of competition and is not normally a matter for public concern. The 
more serious problem, however, arises in connection with a more ~ubtle 
and vexatious, but potentially decisive, form of rate favoritism. That prob
lem derives from the ability of an economically powerful shipper in one lo
cality to gain from the carrier or carriers serving him rates that are more 
favorable than those a less powerful rival, located there or elsewhere in the 
territory but competing for the same markets--or located at the same point 
but receiving similar raw materials or components from the same or differ
ent origins--is able to obtain from a different carrier or carriers on whom he 
must rely for service. 

Rate favoritism of this kind toward giant shippers controlling large 
volumes of traffic would surely be unavoidable under a system of rates es
tablished by individual carriers without collective action. Each. carrier in its 
own traffic market would be responding in accordance with normal com-
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mercial principles and motivations, and no single carrier could legitimately 
be accused of itself engaging in discrimination. The plain reality of the 
situation is that it is not a sufficient protection to the public interest in foster
ing healthy competition either among carriers or in the industries dependent 
upon motor transportation that anyone carrier abstain from rate discrimina- . 
tion. To achieve the parity of rates among competing shippers that good 
public policy requires it is necessary that the rates charged by carriers as a 
group be non-discriminatory. That result can be achieved only by collec
tive ratemaking. The vital principle of equitableness of rate relationships 
achieved by the collective ratemaking system is that, apart from extraordi
nary circumstances, the rate charged by a member carrier of a rate bureau 
for moving any class of goods under given conditions between any pair of 
pOints is the same as that charged by any other member carrier, not only 
between that pair of pOints but, mile for mile, between any other pair of 
points in the territory-regardless of the size or power of the shipper. 

C. COORDINATED SERVICE 

Its growth has been made possible by, and requires for its continua
tion, a highly developed national transportation system. The National 
Transportation Policy20 speaks wisely of the national need for a coordi
nated transportation system. A coordinated network of trucking service is a 
natural and vital part of such a system. No carrier, no matter how large, has 
or can have single-line access to and from each and every point in the 
country requiring trucking service. Total coverage requires the integration 
of all common carrier services in a nationwide network of single-line and 
joint-line operations which together make it possible to reach every part of 
the country from every other part by common carrier service. 

Coordination in terms of a national policy designed to promote the 
public interest as a whole means more than the physical hookup of the 
carriers. It means establishing a system that permits taking advantage of 
opportunities for service efficiencies, increases the competitive service al
ternatives available to shippers, and assures that every region, community, 
or locality requiring service will receive it at the same rate regardless of the 
single-carrier or combined-carrier routings by which it is reached. 

Traffic patterns and densities and the imperatives of efficient operation 
can favor the choice of an interline over a single-line route. Interlining can 
serve the cause of carrier operating efficiency by routing freight over in
terchange pOints where loads can be broken down for consolidation with 
other shipments consigned to the same ultimate destinations. It contributes 
to shipper efficiency by making available routings that fit in with a desired 

20. See Act of Sept. 18, 1940, ch. 722, § 1,54 Stat. 899 (codified at 49 U.S.C. preceding 
§ 1 (1976)). 
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distribution pattern. It permits carriers lacking single-line authority to join 
with others to compete with the single-line services of other carriers. And it 
protects the competitive position of shippers and communities at those 
points which are reached only by joint-line service by holding down the rate 
for any particular movement to that which would be charged on a mile-for
mile basis if single-line service were available; in the absence of such a 
"through" rate, a substantially higher charge, representing the combination 
of applicable local rates, would be incurred. 

The collective ratemaking system makes it possible to maintain a com
plete interlock of interline arrangements among all the carriers serving the 
territory, with the same rate applicable over all joint routes regardless of the 
innumerable combinations and permutations of interchange points and par
ticipating carriers involved, with all through rates equalized with the applica
ble single-line rates, and with a uniform basis of divisions of the through 
rates among the interlining carriers. Such total interlacing of trucking serv
ice across the nation is inconceivable without the machinery of collective 
rate action by all the carriers concerned and the antitrust immunity which 
makes it possible. It is not simply a matter of one carrier entering into a 
joint rate and service arrangement with a non-competing connecting line, 
raising limited if any questions of antitrust. What is involved is a total pattern 
of service interconnections among all the carriers in a territory, including 
carriers in direct competition with each other, and the establishment of a 
vast profusion of joint carrier routings competitive with each other and with 
the single-line carriers participating in the joint routings. And what is also 
involved is an equalization of rates via all such services for a given move
ment. Clearly, this could only be accomplished by the process of collec
tive ratemaking. 

In the absence of collective ratemaking, the advantages of the present 
total interline network of motor carrier service jOint routes and through rates 
would be lost or drastically impaired. The scope of the problems and the 
likely course of events in the absence of collective ratemaking need to be 
fully appreciated. 

There are about 3,500 member carriers of the major rate bureaus. 
Many individual carriers have joint-line arrangements with literally hundreds 
of other carriers. One major carrier interlines with more than 1,200 carriers. 
An interline arrangement ordinarily covers all the pOints at which the interlin-. 
ing carriers have terminals where freight can be interchanged, and each 
joint-line arrangement applies to the rates applicable to each of the large 
number of commodities moving over the multitude of routes concerned. 
Were rates to be established individually instead of by collective carrier ac
tion, the sheer magnitude of the task of negotiating the innumerable compli
cated terms of the many interline agreements required would deter many 
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carriers from establishing joint routes and through rates with others, except 
where advantageous from the standpoint of their own operations. 

Interline service is generally more costly than single-line service. Rev
enue divisions of carriers participating in through rates on interline service 
are frequently substantially lower than the single-line revenues earned over 
the same route to or from the point of interchange. Under these circum
stances, carriers could be expected to rely to a much greater extent than at 
present upon their own single-line services in lieu of interline routings. The 
spread between lower charges in single-line service and higher charges in 
interline service as a result of combining local rates would inevitably lead to 
a curtailment of interline service save for those routes where no single-line 
alternative was available or the maintenance of a joint routing happened to 
serve the individual interest of the carrier controlling the traffic. Many carri
ers, especially smaller ones, are highly dependent upon the revenues they 
derive from sharing in interline traffic. They would be severely damaged by 
the loss of interline traffic, shippers and communities dependent upon inter
line service would be saddled with a rate handicap, the efficiency of truck
ing service as a whole would suffer, and an important aspect of the national 
policy of a truly coordinated transportation system would be undermined. 

D. RATE STABILITY 

In addition to the reasonableness of rate levels, structures, and rela
tionships, shippers must be able to rely upon a fair amount of stability in the 
transportation charges they pay. Stability of rates is not a substitute for 
reasonable rates, but there is no doubt that in many commercial activities, 
including transportation, the purchaser regards the need for a reasonable 
degree of price stability as inseparable from the need for a reasonable price 
itself. Under present inflationary conditions costs are continually rising, but 
there is a marked difference between cost uncertainties resulting from in
ability to predict the future, an inability shared by all, and cost uncertainties 
generated by confusion and discrimination. Businessmen do not prize 
cost stability as a security blanket to insure a "quiet life" in the competitive 
world but because universally, one of the most disruptive forces in business 
planning--of plant expansions, distribution programs, marketing strate
gies--is uncertainty as to costs, including, and sometimes especially, 
transportation costs, and when that uncertainty extends to the transporta
tion costs paid by competitors the disruption is multiplied. 

Collective ratemaking insures a high degree of rate stability for ship
pers. A system of individually-established rates would be at the opposite 
pole in this respect in important ways such as lack of ready ascertainability 
of prevailing charges and tariff conditions under the welter of alternative 
rates and routes available. The burdens would fall most heavily on small 
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shippers with limited resources and sophistication for dealing with the intri
cacies of transport tariffs. 

E. SHIPPER INVOL VEMENT 

One of the most useful aspects of the collective ratemaking system is 
the opportunity it provides for active involvement of shippers in the discus
sion and debate of carrier rate proposals before they are acted on, and in 
the submission of proposals of their own. The rate bureau machinery af
fords the shipper the unusual means of simultaneously proposing desired 
rate changes to all of the carriers serving him in a given territory, and of 
simultaneously responding to rate changes proposed by one or more of the 
carriers. Whether the rates proposed affect the rates of a shipper or his 
competitor, each has an opportunity to be heard on equities and impacts of 
the proposal, to come forth with alternative approaches, or, without waiting 
for a carrier proposal, to suggest needed changes and improvements in the 
rates to correct inequities or meet problems created by special market or 
supply situations. If rates were established by individual carrier actions 
rather than collectively, a shipper would not only be forced to negotiate with 
each carrier or combination of carriers separately, but would have no op
portunity to air, challenge, and reconcile diverse views of different carriers 
serving him and his competitors at the same or different points. 

The system assures the shipper of a timely and ample opportunity of a 
hearing; it does not guarantee that he will get what he wants. There is, 
after all, no more reason to assume that all shipper proposals are meritori
ous than that all carrier proposals merit approval. No sensible system could 
be based on either one assumption or the other. Under the collective 
ratemaking system, the important safety feature is that a federal regulatory 
body, not an organization of carriers, has the last word as to the reasona
bleness of carrier rates that are charged. 

Given the enormous administrative apparatus inherent in the establish
ment of rates however accomplished, the collective ratemaking sys
tem-with its strong emphasis upon shipper participation in discussions 
with carriers and upon the opportunity for hammering out differences before 
formal rate proposals are placed before the Commission--has the distinct 
advantage of tending to minimize protests and the concomitant burdens of 
litigation. The right to protest formal rate actions filed with the Commission 
is not affected but there is a chance for objections that might otherwise 
result in protests to be ironed out in advance. In the case of general rate 
increases or major rate restructurings by weight brackets, actions which 
have a broad effect upon shippers generally, protests by shipper organiza
tions and suspensions and investigations by the Commission in the exercise 
of it its powers are an indication not that the collective ratemaking system is 
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not working but that the results of collective action are being subjected to 
the close regulatory scrutiny which good public policy contemplates. 

IV. PRICES AND PROFITS 

Collective ratemaking produces important public benefits and the vari
ous forms of competition for traffic exert a restraining influence upon the 
prices charged the public for motor carrier service. But the ultimate pro
tection of the public interest lies in the all-embracing array of powers with 
which Congress has equipped the Interstate Commerce Commission for 
the purpose of regulating rates. Armed with these powers, the Commis
sion is in a position to make certain that the level of rates established by 
collective pricing is no higher than economically necessary to provide good 
service, that rate structures are reasonably related to costs, that individual 
rates are equitably related to each other, and that industry profits are not 
excessive. 

So long as rates as a whole are held to levels that are not unreasonably 
high in relation to the total costslof service, the: public's interest"\ ini assuring 
that collective pricing is not producing inordinate returns for the carriers as a 
whole is protected. It is not essential from a public-interest standpoint that 
the profitability of each carrier should be identical. Differences among carri
ers with regard to route structures, traffic composition, operating efficiency, 
marketing or administrative skill, or managerial effectiveness generally, will 
inevitably result in differences reflected in the profit and loss statement. Var
iations in carrier profitability are not a cause for public concern. Where 
carriers experience different costs, uniform profitability could only be 
achieved if the rates charged by the various carriers were also different. 
Such rate differences would be neither competitively viable nor publicly de
sirable. 

It is fallacious to assume, as some commentators seem to do, that cost 
variations among individual carriers are necessarily attributable to variations 
in operating efficiency. Carrier differences with respect to such factors as 
traffic density, length of haul, route congestion, size and handling charac
teristics of shipments, and quality of service can produce differences in unit 
cost having nothing to do with efficiency as such. Nor are such cost differ
ences necessarily correlated with profitability. Some of the most profita
bl~nd reputedly most efficient--carriers have relatively high unit costs 
that merely reflect their manner of operations. 

Another fallacy which has received wide currency is that the effect of 
general uniformity of rate levels established under collective ratemaking is 
to protect inefficient carriers and stultify incentives for improving efficiency. 
It is true that under collective ratemaking the general uniformity of rate 
levels established are geared to the weighted average costs of handling the 
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traffic in the ratemaking territory so as to produce a degree of profit which is 
reasonable for the carriers as a whole. But this is a far cry from gearing 
rates to the costs of the least efficient carrier$. As noted, profitability will 
vary under the uniform rate levels established. But the system reinforces 
rather than undermines incentives for efficiency improvement. Carriers 
whose costs are high because of inefficiency will suffer low profits, or 
losses; carriers whose costs are held down by efficient operation will be 
rewarded with higher profits. And every carrier, regardless of its relative 
efficiency at present, will be motivated to operate with increased efficiency 
in the future in order to maximize its profits. 

Aside from rate levels as a whole, it is essential to establish a structure 
of rates applicable to major shipment-weight categories. The collective 
ratemaking process seeks to establish rates for the various weight catego
ries in relation to relevant costs, with rates scaling downward as shipment 
weight increases. The costing techniques used are those either estab
lished or approved by the Commission. Cost allocation is far from scien
tific, and it is not surprising that efforts to structure rates by weight 
categories in relation to costs should be disputed by shipper groups facing 
increased rates. Such disputes are for the Commission to decide on the 
basis of the best evidence which can be applied. But the basic effort to 
structure rates in relation to costs for different shipment-weight categories 
must be regarded as economically sound and equitable. 

Carrier profitability is frequently measured in terms of return on invest
ment. The return on the capital dedicated to a transportation enterprise is 
a significant, though not the only, indication of whether or not a reasonable 
profit is being earned. It is capital that is at risk in a business and the 
relation of profit to that capital must be adequate to preserve the capital 
from impairment, reward investors, and induce new investment in moderni
zation and expansion to enable the carrier to serve the public well. 

To the extent that rate of return is used as a measure of adequacy of 
earnings and thus of revenues, however, it is essential to calculate the re
turn in a way that makes proper allowance for the impact of sustained infla
tion upon the economic cost of supplying transportation service. And it 
becomes absolutely mandatory to do so before any valid comparisons can 
be made between the profitability of one carrier with that of another or be
tween the profitability of motor carriers as a group with that of other indus
tries or of industry generally. 

There is perhaps no more fundamental proposition in modern econom
ics than that the economic cost of any resource, including capital, con
sumed in producing a product or service is the ' 'opportunity cost" of the 
resource. That is economists' shorthand for the basic concept that a com
pany's real cost of capital, for example, is the return that could be earned 
on that capital in some other use. In order to express return on investment 
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in sound economic terms, it is fundamental that asset values included in the 
investment base must be expressed in terms of current replacement cost, 
not in terms of historic cost as reported in conventional financial statements. 
In economic terms, the capital invested in an enterprise must be valued not 
by the original acquisition cost of the physical assets of the firm but by the 
cost of re-creating the equivalent productive capability of those assets at 
today's market prices. Similarly, the allowance for depreciation, which re
flects the consumption of the capital tied up in fixed assets, must be based 
upon their current replacement cost rather than their historic or original 
cost. The necessity to view return on investment in these economic terms 
has become imperative because of the heavy inflation which the economy . 
has undergone and which has introduced such distortions in asset valua
tions and in depreciation allowances based on these valuations that con
ventional accounting measures both of profit and of investment are out of 
touch with reality. 

As the Department of Transportation said in a recent filing with the 
Interstate Commerce Commission: "In an inflationary period, reliance on 
historical asset cost misrepresents the asset's value, and, indeed, the entire 
financial posture of the firm, because the historical cost bears little relation
ship to the actual, current value of that asset. "21 

The growing spread in the economy at large between depreciation 
based upon current replacement costs and depreciation based on historic 
costs has become so significant in the eyes of responsible government 
economists concerned with the validity of basic national economic meas
ures that corporate profits based upon historic-cost depreciation are no 
longer regarded as valid. The corporate profit figures now used in the offi
cial National Income and Product Accounts (NIPA) published by the Depart
ment of Commerce have been restated to reflect depreciation allowances 
based upon current replacement costs. As is well known, the NIPA meas
ures of national economic activity and its various components provide the 
statistical underpinning for basic national economic policymaking by the 
Council of Economic Advisers, other executive departments, and the Con
gress. 

Two years ago, the Securities and Exchange Commission determined 
that the inadequacies of conventional financial statements with regard to 
data on asset investment and profits of corporations required that such data 
be supplemented by data based upon current replacement costs. Present 
SEC rules require corporations to show in regular financial statements filed 
with it the current replacement costs of fixed assets (and inventories) and 
the amount of depreciation expense based on such costs' 'to enable inves-

21. Petition of the Department of Transportation to the Interstate Commerce Commission for 
Institution of a Rulemaking Proceeding (April 30, 1976). 
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tors to obtain more relevant information about the current economics of a 
business enterprise in an inflationary economy than that provided solely on 
the basis of historical cost. "22 

Attention has been called to the fact that some motor carriers have 
earned higher rates of return on equity capital than some corporations in 
other industries. The inference is that the favorable profit rates of these car
riers are the result of insulation from price competition under the collective 
ratemaking system. The data used in making these comparisons are taken, 
without any adjustment, from financial statements ·in which both the asset 
values included in equity capital and the depreciation expense reflected in 
profits are based upon original or historic costs rather than current replace
ment costs. 

Accounting data are meaningful for accounting purposes. But it can be 
stated unequivocally that measures of return on equity drawn from conven
tional financial statements reflecting original or historic costs can not pro
vide a valid basis for comparing the profitability of one enterprise or industry 
with another or with industry generally. It can be stated unequivocally that 
no valid inference concerning competition or monopoly power (the econo
mist's term for insulation from competition) can be drawn from profitability 
comparisons unless such comparisons are based on economic, as op
posed to accounting, concepts of profit and investment. 

The irrelevance of an accounting measure of return on equity in deter
mining whether an enterprise is excessively profitable or in evaluating ques
tions of competition or monopoly power is well understood and accepted by 
economists. As Professor Bain stated many years ago: "The unadjusted 
accounting rate of profit as computed by the usual methods from balance 
sheets and income statements, is prima facie an absolutely unreliable indi
cator of the presence or absence either of monopoly power or of excess 
profits .... "23 Or as Professor Machlup later expressed it: "[T]here are 
several fundamental pitfalls in the idea that the accounting rate of profit can 
show the degree to which monopoly power is exercised . . . . But we 
know for certain that. . . unadjusted accounting rates of profit. . . cannot 
be accepted as a measurement of the degree of monopoly."24 Similarly, 
Professors Douglas and Miller have emphasized the "classic distinction be
tween economic costs and accounting costs." "A price which remains 
low, conSistent with a normal return on accounting costs, will result in dete
riorating service," they stress, adding that' 'for efficiency to obtain, prices 

22. Securities and Exchange Commission, Accounting Series Release No. 190 (March 23, 
1976). 

23. Bain, The Profit Rate as a Measure of Monopoly Power, J .. OF ECON. (Feb. 1941). For a 
more recent treatment of this subiect, see J. Friedman & M. Friedman, Relative Profitability and 
Monopoly Power, CONFERENCE BOARD RECORD (Dec. 1972). . 
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must reflect economic costs." 25 

Numerous studies analyzing the accounting and economic profitability 
of many different companies and industries have been made, not only for 
regulatory purposes but also for internal management use .. These studies 
show that the effect of adjusting rates of return to reflect the effects of infla
tion upon true economic profitability can vary widely not only from one in
dustry to another but also for enterprises within the same industry. Such 
variations can occur even for the same enterprise at different periods. A 
recent study of the profit position of the intercity bus industry analyzed for 
that industry the difference between return on equity capital on the basis of 
conventional accounting data and the return on equity when adjusted for 
inflation to reflect current replacement costs of equipment and facilities. 
That analysis showed that for the year ending June 30, 1977, adjustment 
for the effect of inflation upon current replacement costs of depreciable 
property reduced the bus industry's return on equity from 8.1 % to 1.3%.26 

The conviction among economists who have studied' these matters 
that accounting measures of return on investment cannot, without substan
tial adjustment, be used with any assurance of validity to indicate either that 
profits are excessive or that competition is inadequate can be illustrated by 
referring to the financial data of one of the largest motor common carriers, 
Consolidated Freightways, which last year had motor freight revenues of 
about $650 million and total corporate revenues of $1.1 billion. The ac
counting financial statements filed with the SEC show that for the corpora
tion as a whole the return on equity capital was 24.4 %.27 Data on current 
replacement costs, filed with SEC under the new regulations can be used to 
adjust the accounting return on equity for the corporation. (Similar data are 
not reported for the motor carrier subsidiary alone.) While replacement
cost'data involve an unavoidable degree of estimating, the data submitted 
conform to the SEC guidelines. Using the same approach used in making 
studies of profitability in other industries to adjust reported profits and in
vestment for the effects of inflation, the corporate-wide return on equity for 
Consolidated Freightways is reduced from 24.4% to 12.8% after adjust
ment for the current replacement costs of fixed assets, and to 13.6% if 
adjustment is Illade for the replacement costs of inventories as well as of 
fixed assets. Before any significant comparison could be made between 
the true profitability of the motor carrier business of Consolidated Freight
ways with the returns earned by corporations in other industries it would be 
necessary to make adjustments of the profit and investment data both for 

25. G. DOUGLAS & J. MILLER, ECONOMIC REGULATION OF DOMESTIC AIR TRANSPORT: THEORY AND 

POLICY (1974). . 
26. J. FRIEDMAN, REVENUE AND INCOME NEEDS OF THE INTERCITY Bus INDUSTRY (1977) .. 
27. Consolidated Freightways, Inc., Annual Report (Form 10K) to Securities and Exchange 

Commission for fiscal year ended December 31, 1 977. 
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the motor carrier subsidiary and for the corporations with which it is com
pared. 

V. ECONOMIES OF SCALE 

Repeal of the antitrust exemption for collective ratemaking in trucking 
is sometimes urged by advocates of substantial deregulation of both rates 
and entry in the motor carrier industry. One of the main premises on which 
proponents of such deregulation rely is the statement that there are few if 
any economies of scale in trucking operations. This view is so frequently 
repeated that it deserves at least passing scrutiny. An examination of the 
published literature dealing with economies of scale in trucking lends sup
port to a number of observations and opinions: 

(1) The analytical problems are intrinsically difficult in the ex
treme and the analyses themselves are of widely varying depth, 
perceptiveness, representativeness as to carrier size, number of 
relevant variables covered, and quality of reasoning. There are 
wide differences as to a proper definition of economies of scale 
and as to proper approaches for measuring them. 
(2) The conclusions vary alsO. Some investigators believe that 
there are significant economies of scale in trucking, some believe 
that there are not, and some are undecided or have mixed judg
ments on the matter. 
(3) The cost data relied upon are limited to what is available. 
The quality of the available data is poor for the purpose in hand. 
Statistical techniques applied range from low to high degress of 
sophistication. None of the analyses has succeeded in filtering out 
extraneous factors, nor is there agreement as to what factors are 
extraneous. 
(4) All of the cost information is of an accounting nature. None 
of the data has been converted into economic costs. As in the 
case of profitability analysis, only economic costs would be valid 
in reaching conclusions as to relative economic efficiencies. 
(5) No allowance has been made for the influence of quality of 
service on cost. 
Noteworthy in this connection is the significant comment contained in a 

recent report of the Council of Wage and Price Stability dealing with carrier 
purchases of operating authority. Practically every such purchase in
creases the size or scope of the acquiring carrier's operations. The Coun
cil expresses the opinion that a purchase of operating authority "is in 
almost all cases likely to increase the efficiency of trucking. "28 

28. COUNCIL ON WAGE AND PRICE STABILITY, THE VALUE OF MOTOR CARRIER OPERATING AUTHORI

TIES (1977). 
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VI. CONCLUSION 

How is the public interest, as reflected in the National Transportation 
Policy, affected by collective ratemaking in trucking? The brief answer is 
that the public gains advantages that are obtainable only through collective 
carrier action and, while foregoing some of the possible benefits of rate 
competition among carriers, avoids the damage and inequities that un
restricted competition would bring. 

In the absence of collective ratemaking, the regulatory process, which 
affords the ultimate protection to the public interest, could not function ef
fectively. It would be impossible to control rate levels, prevent excessive 
profits, assure reasonable and equitable rate structures and relationships, 
or forestall flagrant discrimination, preference, and prejudice. The present 
system, by contrast, makes it possible to achieve these goals while subject
ing all collectively made carrier actions to the closest scrutiny of the Inter
state Commerce Commission for its approval or. disapproval. 

The present system is not perfect, neither is any other human institu
tion. As has been said in another connection, some dissatisfaction with a 
system of this kind would be inevitable even if the process were presided 
over by the Archangel Gabriel himself. Whatever may be regarded as the 
drawbacks of the present system, the best justification for its continuation is 
the widespread economic disruption which its discontinuation could cause. 
From the standpoint of the public interest, which must be the paramount 
consideration, the system is better than any alternative which has thus far 
been suggested. 
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Inedible Tallow, The Maximum Charges Rule, And 
Other Fables: Motor Carrier Regulation By 

The ICC· 

JOE SIMS·· 

INTRODUCTION 

There seems to be constant confusion about the interest and role of 
the Department of Justice in motor carrier regulation. We do have both an 
interest and a role, although I could probably get unanimous agreement 
only on the first of those. I will try in this article to explain why we are inter- . 
ested and what we see as our appropriate role. 

You will undoubtedly be relieved to find no discussion of the Yak Fat 
case. But I have a more recent substitute--a story about beer and wine. 
Some years ago, the Interstate Commerce Commission decided that wine 
was a "grocery product" and therefore could be transported by those 
trucking firms that hold Commission licenses to carry grocery products or 
"prepared food products." Wine, according to the ICC, was "little more 
than fermented fruit juice, a potable liquid . . .' classified as a grocery." 1 

Recently, a trucking firm tried to get the CommisSion to extend this 

• 8ased on remarks prepared for presentation before the Motor Carrier Lawyers Associa
tion, Washington, D.C., January 13, 1978 . 

•• Deputy Assistant Attorney General, Antitrust Division, Department of Justice; 8.S. 1967, 
J.D. 1970, Arizona State University. 

1. Hilt Truck Lines, Inc.--lnvestigation of Operations and Revocations of Certificates, 11 7 
M.C.C. 9, 13 (1972). 
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rationale from wine to beer.2 This firm, which already held a license to carry 
grocery products and prepared food products, also wanted to carry beer. It 
argued that beer has greater nutritional value than wine, that it is frequently 
consumed as part of a meal by many people, and that it is used as a cook
ing ingredient. In any event, it argued, beer is clearly no less a foodstuff 
than wine. 

But the ICC was not about to allow itself to get trapped in a seamless 
web of simple logic. The Commission held that beer, unlike wine, is not a 
foodstuff because what various commodities really are does not depend on 
the "academic or literal definitions found in dictionaries. "3 The Commis
sion pointed out that those trucking firms that already hauled beer might be 
injured if other trucking firms that currently haul foodstuffs were also al
lowed to haul beer. On the other hand, the Commission said, those compa
nies who would like to haul beer, but cannot, would not be injured by a 
refusal to permit expansion of their operations. Therefore, since one side 
might have been hurt by declaring beer to be food, and the other side 
would not have suffered by refusing to declare beer to be food, beer was 
found not to be food. 4 

If you had trouble following that reasoning process, consider a case 
reported recently in the Washington Star. 5 Trucker A filed an application for 
a license. Trucker B opposed it and asked for his own license covering the 
same route. The ICC granted trucker A's request. Trucker B then petitioned 
for reconsideration. The ICC, until it could make a final ruling, postponed 
the issuance of the license to Trucker A. Meanwhile, Trucker B won his 
license. The ICC ultimately ruled that because there was already a trucker 
on the route--Trucker B--and there was not enough business to support a 
competitor, the original ruling that awarded the license to Trucker A had to 
be reversed. 6 

Stories like this circulate about every government agency, but there 
seem to be a lot of them about the ICC. In addition, this type of "reason
ing," if you'll pardon the expression, encourages a lot of otherwise capable 
ICC practitioners to write very silly things. For example, the Department of 
Justice was involved in a proceeding before the Commission in which a 
carrier was attempting to obtain new operating authority to transport inedi
ble tallow. In a reply brief, one of the protestants argued: 

The evidence shows the principal shipper's "tallow" is in fact not tallow at all 
but in all cases a mixture of pork fat. As demonstrated by any dictionary, tallow 

2. Aiax Transfer Co.--Petition for Declaratory Order--lnterpretation--Beer as a Foodstuff, 
128 M.C.C. 235 (1977). 

3. Id. at 237. 
4. Id. at 239. 
5. The Washington Star, May 13, 1977, at A-1 O. 
6. Longview Motor Transp. Inc., Ext.--Gilmore Corners, Wash., 126 M.C.C. 596 (1977). 
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is derived from c?ttle; pork fat from pigs; and this Commission has consistently 
over the years held that a "petroleum" product cannot be transported on "pe
troleum" authority; a "molasses product" on "molasses" authority; "vegeta
ble oil" on "vegetable oil product" authority or "chemical" authority ... .1 
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This poor fellow was obviously not familiar with the beer and wine cases, 
and did not realize that the dictionary carries no weight in ICC analyses. 

Recently, the DOJ has attempted to have the Commission further pro
tect the right of independent action. We received a lot of interesting com
ments in that proceeding, but the most amusing one was contained in the 
reply statement of the New England Motor Rate Bureau.s Among other 
comments on our position and analysis, the New England Motor Rate Bu
reau took the position that we did not know how to read a tariff sheet, and it 
went on to point out inaccuracies in our description and analysis of various 
rate bureau documents. As clear evidence of our ignorance, the brief 
pOinted out: 

Ms. Hurdle [a government economist] then states that under item 860, a fifteen 
hundred pound shipment from Massachusetts to Staten Island, New York was 
rated at 376¢ per cwt., when in fact, by virtue of supplement 38 to tariff 204-
R, the proper rate was 41 O¢ per cwt. She then states that under item 950 of 
tariff 204-S, the rate would move to 51 O¢ per cwt., but completely overlooked 
the application of the maximum charges rule whereby the 1500 lb. shipment 
would be billed as 2,000 Ibs. at a rate of 336¢ per cwt. resulting in an effec
tive rate of 448¢ per cwt. 9 

We hereby plead guilty to not understanding those kinds of documents, and 
anyone who does, or claims that he does, ought to be immediately placed 
under a doctor's supervision. 

These examples give you half the reason why the Department of Jus
tice is interested in regulation of the motor carrier industry. Any regulatory 
scheme that produces this kind of analysis must inherently result in eco
nomic waste. But there is more than mere humor, as exemplified in another 
contribution by an ICC practitioner in the independent action rule-making 
proceeding: "Additionally, we have found the collective rate-making proc
ess a healthy, upward influence on prices which allows many small carriers 
to get rate adjustments they need to stay in business." 1 0 The reason for our 
interest here is much less humorous because it involves the approximately 
$4 billion that comprises investment value in operating rights of Class 1 
common carriers,11 and the 13% per year capital gain on the value of that 

7. Wynne Transp. [Serv.,] Inc. Ext.--lnedible Tallow, No. MC-114725 (Sub-No. 75) (Aug. 2, 
1977) .. 

8. Reply Statement of the New England Motor Rate Bureau, Inc., Notification of Rate Propos
als Following Prior Independent Action, Ex Parte No. 297 (Sub-No.2) (Oct. 21, 1977). 

9. Id. 
10. Reply Statement of Neuendorf Transp. Co. at 4, Notification of Rate Proposals Following 

Prior Independent Action, Ex Parte No. 297 (Sub-No.2) (Oct. 20, 1977). 
11. COUNCIL ON WAGE AND PRICE STABILITY, THE VALUE OF MOTOR CARRIER OPERATING AUTHORI-
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7. Wynne Transp. [Serv.,] Inc. Ext.--lnedible Tallow, No. MC-114725 (Sub-No. 75) (Aug. 2, 
1977) .. 

8. Reply Statement of the New England Motor Rate Bureau, Inc., Notification of Rate Propos
als Following Prior Independent Action, Ex Parte No. 297 (Sub-No.2) (Oct. 21, 1977). 

9. Id. 
10. Reply Statement of Neuendorf Transp. Co. at 4, Notification of Rate Proposals Following 

Prior Independent Action, Ex Parte No. 297 (Sub-No.2) (Oct. 20, 1977). 
11. COUNCIL ON WAGE AND PRICE STABILITY, THE VALUE OF MOTOR CARRIER OPERATING AUTHORI-
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"ticket." 12 The American Trucking Association correctly describes operat
ing rights as a trucker's "single most important asset." This $4 billion is the 
added cost to shippers, and ultimately to consumers, that results from the 
current regulatory system which protects the inefficient, preserves historical 
patterns of operating rights, and requires a participant in the industry to be 
not only a businessman, but also a gladiator in the literal sense of that word. 
He must fight his way through the halls of the Interstate Commerce Com
mission in order to get the opportunity to make and implement a business 
decision-adding the cost of that effort to his prices. 

The rate bureau system of price fixing is another reason for DOJ con
cern. This method of determining prices allows carriers to agree collectively 
on the rates they will file with the ICC, or, to put it bluntly, allows truckers to 
fix the prices they want to set as opposed to having the prices set for them 
by the marketplace. Those prices might not always be too high but they are 
almost certainly not the prices the market would set. Government agencies 
are not qualified to set prices, and the least qualified institution to set prices 
in the trucking industry in this country is the ICC. There is no reason to 
assume that the ICC is ever able to set a price which, even at a particular 
moment in time, not to mention the next day or week or month, reflects a 
true market price. 

It is the rigidity of regulation and its· attendant waste, perhaps most 
simply illustrated by the gateway problem and its close companion, the 
empty backhaul p~oblem, which costs consumers well over a hundred mil
lion gallons of fuel per year according to a recent study commissioned by 
the Federal Energy Administration. 13 Finally, the inequity of a system that 
perpetuates economic and social discrimination is disturbing. Its high barri
ers to new entry and the enormous costs of entry do not permit potential 
truckers who were previously denied access to the marketplace, because 
of racial or economic discrimination, an opportunity to rectify that denial. 
Instead, discrimination on the basis of race is replaced by discrimination on 
the basis of time because those lucky enough to get entry "tickets" are 
then perpetually protected from new competition. 

These problem areas are the other half of the reason why the Depart
ment of Justice is interested in ICC regulation. We have tried over the years 
to be relatively clear about our interests and the underlying rationale. We 
think ICC regulation is wasteful, is in large part unnecessary, and is proba
bly unjustifiable on any rational basis. To the extent it can be justified only 

TIES 7 (CWPS-247) (June 9, 1977); AMERICAN TRUCKING ASSOCIATIONS, INC., ACCOUNTING FOR MOTOR 
CARRIER OPERATING RIGHTS (1972) (Brief and Petition before the Financial Accounting Standards Bd. 
of the Financial Accounting Foundation). 

12. COUNCIL ON WAGE AND PRICE STABILITY, supra note 11, at 13. 
13. CHARLES RIVER ASSOCIATES, POTENTIAL FUEL CONSERVATION MEASURES BY MOTOR CARRIERS 

IN THE INTERCITY FREIGHT MARKET E-12 to E-17 (1977). 
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as protecting the interests of the "ins" against the "outs," or as perpetuat
ing hidden cross-subsidies, either geographic or product, which the public 
might not vote to continue if they knew such subsidies existed, or as giving 
the industry a convenient tool by which it can "rationalize" its internal com
petitive structure--there is no excuse for continuing this regulatory system. 

DEPARTMENT OF JUSTICE ROLE 

Given our interest, and our perspective, what do we see as our appro
priate role? To answer that, it is necessary to give you a basic understand
ing of what the Antitrust Division is and what it does. 

The Antitrust Division is primarily a law enforcement agency. Its central 
mission is to punish hard-core restraints of trade, and try to ensure that a 
reasonable range of competitive choice exists within markets. But we have 
a second and equally important mission: to serve as an advocate for com
petitive policies before regulatory agencies, Congress, and within the Exec
utive Branch. This effort does not include arguing for more competition 
regardless of its consequences, but it does include erwouraging the precise 
definition of public goals and where possible, pragmatically showing how a 
more competitive policy can be implemented to enhance consumer choice 
and/or economic efficiency. 

This competition advocacy role occurs on a day-to-day basis, and is 
sometimes closely related to our antitrust casework, because the courts in
creasingly look to agency jurisdiction and expertise. At other times, it can 
involve much broader issues, and perhaps broader relief, in the context of 
an industry wide rule-making proceeding before a regulatory agency. The 
benefits of a free enterprise society are widely extolled in the abstract, but 
frequently shuffled aside in specific situations. It is inevitably the case that 
those seeking exceptions from the ordinary free enterprise rules, or those 
seeking to undertake particular anti-competitive activities, are capable and 
willing to make the case for their proposed course of conduct. Unfortu
nately, there are rarely advocates of competition policy available with the 
incentives to make counter-arguments. The Antitrust Division had tradition
ally tried, within the limits of its resources, to undertake this general role of 
competition advocate. 

Perhaps the most obvious advocacy activity is our participation before 
the federal economic regulatory agencies. For many years, objective ob
servers, including the Council of Economic Advisers14 and both the Neal 
and Stigler Task Forces, 15 strongly suggested the need for increased con-

14. See, e.g., ANNUAL REPORT OF THE COUNCIL OF ECONOMIC ADVISERS 106-7 (1970). 
15. PRESIDENTIAL TASK FORCE, REPORT ON ANTITRUST POLICY (NEAL REPORT) (1968); PRES

IDENTAL TASK FORCE, REPORT ON PRODUCTIVITY AND COMPETITION (STIGLER REPORT) (1969), reprinted in 
5 TRADE REG. REP. (CCH) ~ 50,108. 
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sideration of competitive factors in matters before the regulatory agencies. 
The agencies usually receive extensive arguments from industry to the 

effect that increased competition Would be inconsistent with statutory policy 
and, in some cases, the agency staff is so extended that it cannot critically 
evaluate a self-serving statement by the regulated parties. Under those cir
cumstances there is often the need for an independent party, experienced 
in the analysis of economic problems, to bring to the agency's attention the 
manner and the extent to which competitive and regulatory policies can be 
simultaneously pursued in advancement of the public interest. 

We have participated in regulatory proceedings requiring an accom
modation of the purposes of the antitrust laws and those of regulatory stat
utes for many years. In fact, the 1969 Stigler Report urged even greater 
activity by the Antitrust Division, and formalization of its role as "the effec
tive agent of the Administration in behalf of a policy of competi
tion .... " 16 Others, such as Senator Kennedy who has reintroduced 
legislation,17 originally sponsored in 1977, have also urged a more formal 
advisory structure which would create a statutory right for the Department to 
intervene before federal regulatory agencies. 

Of course, our advocacy efforts are not limited to agencies. The legis
lative arena, interagency meetings and conferences are all forums that we 
use when they seem appropriate. Obviously, some people are a bit uncom
fortable with these efforts. They believe that the Antitrust Division should 
simply enforce the antitrust laws without interfering with agency or legisla
tive matters. The reality is that such lines cannot be drawn so easily. 

For example, in 1968, the Division urged the Securities and Exchange 
Commission to eliminate fixed commission rates on sales of stock on the 
New York Stock Exchange. 18 We believed that fixed rates, which dated 
back to the 1700's, were neither essential to the effective functioning of the 
regulatory scheme, nor immunized by that scheme from the operation of 
the antitrust laws. While the SEC considered what action should be taken, a 
significant amount of private litigation was initiated that challenged fixed 
commission rates as violations of the antitrust laws. The Antitrust Division 
intervened as a party in one of those cases. 19 At the same time, fixed com
mission rates and other competitive issues in the securities industries were 
receiving a considerable amount of attention in Congress. The Antitrust Di
vision testified on a number of occasions before congressional committees 
on these issues. 

16. Id. 
17. S. 2625, 95th Cong., 1 st Sess. (1977). 
18. Comments of Department of Justice, Inquiry into Proposals to Modify the Commission 

Rate Structure of NYSE (April 1, 1968), 115 CONGo REC. 15,932 (1968). 
19. Motion of the United States of America to Intervene, Thill Securities Corp. V. New York 

Stock Exch., No. 63-C-264 (E.D. Wis. Apr. 28, 1972). 
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Ultimately, fixed commission rates were indeed eliminated, with a re
sulting savings to the stock buying public of over $680 million thus far, as' 
estimated by the SEC.20 But seven years and a combination of legislative, 
regulatory agency, and law enforcement initiatives were required to accom
plish this single objective. Not only would it have been undesirable to our 
law enforcement interest in this area to avoid participation in forums other 
than the courts in which the subject was being debated, it simply would 
have been impossible. 

This aspect of the Division's activities is in many ways illustrative of its 
special character and responsibilities. It is not just a cop on the beat, nor is 
it merely a voice in the night, with no authority. The Division is more than 
just an advocate, and not merely a litigant. It is in many respects a unique 
institution, and the continuation of these activities brings with them a special 
responsibility to be open and consistent. Competitive advocacy may occa
sionally conflict with a particular piece of litigation, but in the long run they 
are truly complementary. 

Placed in this context, our role before the ICC is relatively clear. The 
ICC is broadly charged with regulating the entry of new firms, their rates 
and rate-making, and mergers and acquisitions in the motor carrier indus
try. The ICC has a broad public interest responsibility, and it also has the 
authority in certain circumstances to immunize transactions from the scope 
of the antitrust laws. It is quite clear from the underlying statute, case law, 
and agency decisions that competitive factors are a relevant consideration 
in almost everything the ICC does. Thus, the Department not only has a 
particular responsibility to counsel the ICC on competitive impact but it can 
offer an expertise, in economic analysis generally and competitive analysis 
in particular, that is highly relevant to the ICC decision-making process. 

DOJ GOALS AT THE INTERSTATE COMMERCE COMMISSION 

Our principal goals at the ICC have been the elimination of unneces
sary restraints on new entry into motor carrier markets and the removal of 
unnecessary restrictions of competitive motor carrier rate-making. These 
goals are intertwined. Without the possibility of new entry, rate 'flexibility 
simply invites the extraction of monopoly profits by existing carriers and 
could even lead to predatory pricing. The power to set rates in a market 
protected from the restraining potential of new entry is obviously subject to 
abuse. Without rate freedom, eased entry would lead merely to excessive 
service competition with a continuation of the present inflated rate level, 
which reflects the average cost of both efficient and inefficient carriers. 

20. SECURITIES & EXCHANGE COMM'N, FIFTH REPORT T.Q CONGRESS ON THE EFFECT OF THE AB
SENCE OF FIXED RATES OF COMMISSIONS (1977). 
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We have tried to promote these twin goals in a variety of proceedings 
at the ICC. For example, our efforts to persuade the Commission to ease 
entry into motor carrier markets can be described as falling into six catego
ries: (1) relaxation of the "public convenience and necessity standard" for 
certification of new carriers;21 (2) prospective licensing of carriers through 
generalized public convenience and necessity findings;22 (3) removal of 
inefficiency-producing restrictions on existing carriers' operations;23 (4) ex
emption of traffic from regulation;24 (5) avoidance of market concentration 
resulting from mergers;25 and (6) revision of procedural requirements to fa
cilitate new entry applications.26 

With respect to competitive rate-making, our efforts have fallen gener
ally into two areas: flexibility to set rates without regulatory review, and re
strictions of rate bureau activity. We believe the ICC has authority to permit 
some rate-making flexibility, and that motor carriers should be given the 
freedom to decrease rates as they see fit so long as the rates cover out-of
pocket costs. Upward rate flexibility, unfortunately, is another matter. Its 
feasibility would require the elimination of antitrust immunity for rate bu
reaus and substantial easing of entry. In this second area involving rate bu
reau activity, the Division has been active in urging the ICC to exercise its 

21. See, e.g., Exception of U.S. Dep't of Justice to Initial DeciSion, Arrow Trucking Co., 
Ext.--Pipe and Tube, MC-5623 (Sub-No. 27) (filed Oct. 27, 1977); Comment of U.S. Dep't' of 
Justice in Support of Petition to Reopen Proceeding, State Moving & Storage, Inc., 
Ext.--Household Goods, No. MC-18302 (Sub-No.2) (filed Aug. 31,1977); Exception of U.S. 
Dep't of Justice to Initial Decision, Roll-on, Inc., Contract Carrier Application No. MC-14207 (filed 
Aug. 8, 1977); Exception of U.S. Dep't of Justice to Initial Decision, C.I. Witten Transfer Co., 
Ext.-Weapons, No. MC-4 7 412 (Sub-No. 113) (filed June 27, 1977); Reply of U.S. Dep't of Jus
tice to Petition for Review, Highland Tours, Inc., Com. Car. Applic., 128 M.C.C. 595 (1977) (Reply 
filed April 14, 1977); Brief of U.S. Dep't of Justice, Scott Truck Line, Inc., Ext.--Colo. Meats, No. 
MC-113658 (Sub-No. 11) (filed Nov. 18, 1977); Ex Parte No. 110, Comment of U.S. Dep't of 
Justice, Special Application Procedures for Service at New Plantsites (filed Dec. 5, 1977). 

22. See, e.g., Ex Parte No. MC-1 07, Comment U.S. Dep't of Justice, Motor Carrier licens
ing of Economically Disadvantaged Persons (filed Aug. 2, 1977); Ex Parte No. 85, Petition of U.S. 
Dep't of Justice for Reconsideration, Transp. of "Waste" Products for Reuse and Recycling, No. P-
1-77, Smith and Attkisson'Trucking Co. (filed May 19,1977). 

23. See, e.g., Ex Parte No. MC-1 09, Comment of U.S. Dep't of Justice, Special Application 
Procedures, Substitution of Single-Line Service for Existing Joint-Line Operations (filed Dec. 14, 
1977); Ex Parte No. 55 (Sub-No. 27), Dual Operations of Motor Carriers; Ex Parte No.1 06, Com
ment of U.S. Dep't of Justice, Investigation to Consider Modil. of Administrative Ruling No. 84 (filed 
Dec. 12, 1977). 

24. See, e.g., Comment of U.S. Dep't of Justice, Motor Transp. of Property and Passengers 
Incidental to Transp. by Aircraft, No. MC-C-3437 and MC-C-4000 (filed Sept. 23, 1977); Ex Parte 
No. MC-37 (Sub-No. 29), Comment of U.S. Dep't of Justice (filed May 24, 1977); Terminal Areas 
for Express Shipments by Bus, 128 M.C.C. 204 (1977). 

25. See, e.g., Roadway-Western Gillette Merger, No. MC-F 13067. 
26. See, e.g., Ex Parte No. 55 (Sub-No. 26), Comment of U.S. Dep't of Justice, Protest 

Standard in Motor Carrier Licensing Proceedings, (filed May 30, 1978); Revision of Application 
Procedures for Permanent Motor Carrier, Broker, Water Carrier, and Freight Forwarder Authority 
(filed Oct. 3, 1977). 
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22. See, e.g., Ex Parte No. MC-1 07, Comment U.S. Dep't of Justice, Motor Carrier licens
ing of Economically Disadvantaged Persons (filed Aug. 2, 1977); Ex Parte No. 85, Petition of U.S. 
Dep't of Justice for Reconsideration, Transp. of "Waste" Products for Reuse and Recycling, No. P-
1-77, Smith and Attkisson'Trucking Co. (filed May 19,1977). 

23. See, e.g., Ex Parte No. MC-1 09, Comment of U.S. Dep't of Justice, Special Application 
Procedures, Substitution of Single-Line Service for Existing Joint-Line Operations (filed Dec. 14, 
1977); Ex Parte No. 55 (Sub-No. 27), Dual Operations of Motor Carriers; Ex Parte No.1 06, Com
ment of U.S. Dep't of Justice, Investigation to Consider Modil. of Administrative Ruling No. 84 (filed 
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24. See, e.g., Comment of U.S. Dep't of Justice, Motor Transp. of Property and Passengers 
Incidental to Transp. by Aircraft, No. MC-C-3437 and MC-C-4000 (filed Sept. 23, 1977); Ex Parte 
No. MC-37 (Sub-No. 29), Comment of U.S. Dep't of Justice (filed May 24, 1977); Terminal Areas 
for Express Shipments by Bus, 128 M.C.C. 204 (1977). 

25. See, e.g., Roadway-Western Gillette Merger, No. MC-F 13067. 
26. See, e.g., Ex Parte No. 55 (Sub-No. 26), Comment of U.S. Dep't of Justice, Protest 
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(filed Oct. 3, 1977). 
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authority to restrain anticompetitive rate bureau activities,27 and we have 
questioned the Commission's jurisdiction to approve certain classes of rate 
bureau agreements. 28 

While the Division has some specific interests and goals, our participa
tion before the ICC is largely designed merely to make our views known in a 
consistent manner with respect to a variety of significant activities that come 
before the Commission for approval. We have tried, especially in recent 
years, to maintain a program of regular participation before the Commis
sion. The goals of this program may be stated very simply: (1) to encourage 
the ICC to undertake a more detailed and reasoned analysis of the anticol"11-
petitive agreements and activities that come before it for approval; (2) to 
bring to the Commission's attention the relevant competitive considera
tions; and (3) to encourage less anticompetitive solutions and a more com
petitive market in the motor carrier industry. We think we have been 
relatively successful, at least in recent years, in meeting these objectives. 

Still, the ICC is an old agency, and set in its ways. On any absolute 
measure, there has been very little recent change despite the efforts made 
by every administration since President Truman's. In 1948, President Tru
man vetoed the Reed-Bulwinkle Act, which gave motor carrier rate bureaus 
immunity from antitrust prosecution. Congress overrode his veto. 29 A Presi
dential Advisory Committee on Transport Policy under President Eisen
hower issued a report concluding that less regulation was needed. 
President Kennedy described federal transportation regulation as a patch
work of inconsistent and often obsolete legislation and regulation. In 1971, 
the Transportation Regulatory Modernization Act was proposed, with pric
ing and entry reforms for both railroads and motor carriers. 3o Hearings were 
held at that time, but nothing concrete resulted. In 1975, the Ford Adminis
tration proposed its comprehensive Motor Carrier Reform Act,31 which 
would have resulted in substantial deregulation. The bill received some brief 
attention in the Senate, but no action was taken. Currently there are several 
pieces of legislation pending before Congress,32 and the Carter Administra
tion is examining in some detail the possibilities for legislative change in the 
motor carrier regulatory system. The outcome of that examination remains 

27. See, e.g., Ex Parte No. 297 (Sub-No.2), Petition of Dep't of Justice for Rulemaking, 
Proposed Rule to Preclude Automatic Cancellation of Independent Rate by Bureaus (filed May 11 , 
1977); Reply Statement of U.S. Dep't of Justice, Movers and Warehouseman's Ass'n of America, 
Section 5a Application No.4, Amendment No.4, (filed Dec. 5, 1977). 

28. See, e.g., Statement of U.S. Dep't of Justice in Opposition, Alaska Rail-Water Ass'n 
Agreement, Section 5b, Application No.1 (filed June 8, 1977) (on file with ICC). 

29. 49 U.S.C. § 5b(9) (1976). 
30. H.R. 11826, 92d Cong., 2d Sess. (1971). 
31. H.R. 10909, 94th Cong., 2d Sess. 577 (1976). 
32. H.R. 7768, 95th Cong., 1 st Sess. (1977); H.R. 8973, 95th Cong., 1 st Sess. (1977); 

S.2269, 95th Cong., 1st Sess. (1977). 
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unknown, although the reader probably will be able to speculate as to what 
the Justice Department's position has been and will continue to be. 

The key point is there have been few concrete results from all these 
efforts. Today, of course, the Justice Department is not the only reform 
advocate in town. The ICC itself has indicated an interest in reform.33 I think 
it is clear that ICC Chairman, Daniel O'Neal, probably is both one of the 
most capable and almost surely the most reform-minded chairman in mem
ory. I think it is clear that he plans to try to fix some of the more obvious 
problems. But I think it is equally clear that neither the Chairman nor the 

. Commission can make the kind of permanent changes that are necessary 
in the system of motor carrier regulation. The ICC Chairmen have limited 
tenure, as do ICC Commissioners. What may be considered reform today 
may be considered chaotic and destabilizing tomorrow. The only true re
form in a system of government regulation is to remove discretion from the 
regulators. 

THE POSSIBLE EFFECTS OF DOJ INVOLVEMENT 
The DOJ can have an impact. Perhaps the best example in recent 

months is the Highland Tours case. 34 The petitioner, Scotty Milloy, was a 
bus operator from Jacksonville, Florida, with a very small business. When 
he retired as a mechanical engineer a few years ago, he began operating 
bus tours around Florida which became quite popular. Before long, he re
ceived requests to travel interstate so he sought interstate charter bus au
thority. Greyhound and Trailways Bus Lines protested, as they 
automatically seem to do for almost every application for competing author
ity. As a result, Mr. Milloy had to appear a year later at a hearing before an 
ICC Judge as a supplicant, asking to be allowed into a business of provid
ing interstate charter bus trips. He presented travel agents, school teachers, 
the Morocco Temple Pilgrimage Committee and the Sons of Scotland Bag
pipe Band, among others, as witnesses to testify to their desire for his serv
ices on an interstate basis. Greyhound and Trailways, on the other hand, 
pointed out that Mr. Milloy would be competing with them if he were 
granted a certificate, and that would divert traffic from them. 

Greyhound and Trailways won the case: Five months later, the ICC 
Judge held that these companies "are entitled to all traffic they can handle 
economically and effiCiently within the scope of their operating authority 
before a new, competitive service is authorized. "35 Mr. Milloy then ap
pealed and the Department of Justice intervened in the case at the recon-

33. See, e.g., INTERSTATE COMMERCE COMMISSION, IMPROVING MOTOR CARRIER ENTRY REGULA
TIONS: REPORT AND RECOMMENDATION OF A STAFF TASK FORCE (1977). 

34. Highland Tours, Inc., Com. Car. Applic., 128 M.C.C. 595 (1977). 
35. Highland Tours, Inc., Com. Car. Applic., No. MC-140444 (Sub-No.1) 10 (Sept. 30, 

1976). 
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sideration stage. We made every effort to convince the ICC that this was an 
absolutely silly result, and we attempted to draw public attention to this 
case as an example of government regulation at its worst. We were reason
ably successful since Mr. Milloy and his problem began appearing in news
paper editorials and on television shows. Eighteen months later, the ICC 
reconsidered, and decided that, in the words of one reporter, "Scotty Milloy 
and his one-bus bus line aren't likely to bring Greyhound and Trailways to 
their knees." In the process, and this is the important part from the DOJ 
perspective, the Commission made some new law when it said: 

It is well established that even when the services of existing carriers are not 
shown to be inadequate, the Commission is not precluded from granting au
thority based on consideration of other factors, such as the desirability of com
petition. . . . A carrier first in business has no absolute immunity against 
further competition. Even though the resulting competition may cause a carrier 
already providing service to lose revenues, the issuance of new authority may 
best serve the public convenience and necessity, as we find to be the case 
here.36 

We view results like these as justification for our participation before 
the ICC, and we hope to see more opinions with language like that. More 
importantly, the Department of Justice hopes to see a large number of sub
stantive changes in ICC regulation. While we are not sanguine in the long 
run about changes effected through Commission decision-making, we are 
perfectly prepared to accept pro-competitive changes in the short run. The 
Commission should be supported and encouraged in its efforts to do what it 
can, within the framework of its statute and within the real world environ
ment of its constituency, to make the system of regulation less onerous, 
less restrictive and less silly than it has proven to be in years past. 

For our part, we will try to continue to support the Commission in its 
efforts to rationalize the regulatory system. For example, one possible filing 
we are currently considering would request the Commission to provide for 
the compilation and organization of information identifying all firms holding 
common carrier authority between all origin and destination points. We be
lieve such tabulation is essential if the Commission is to meet its statutory 
responsibilities. In merger and licensing cases, it is necessary that the ICC 
be able easily to determine the number of carriers and type of service au
thorized in any market so that it may evaluate the effects of the proposed 
action on the level of competition. In addition, such a compilation obviously 
would aid the Commission in enforcing the common carrier obligations of 
certificated firms. After all, this common carrier obligation is frequently 
pOinted to by advocates for the existing regulatory system as the quid pro 
quo for protective regulation. It seems obvious that the ICC cannot effec
tively enforce common carrier obligations unless it knows who has them. 

36. Id. at 603. 
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Finally, the identification of firms holding authority for particular products in 
particular markets would be tremendously helpful to shippers seeking the 
best service available at the lowest cost. There will be other initiatives, and 
whether they are successful and to what extent depends on how they are 
received by the Commission. But the DOJ will continue to try before the 
Commission, within the Administration, and, where appropriate, before 
Congress, to apply our expertise in competitive analysis to the serious regu
latory issues in the trucking industry. 

CONCLUSION 

Let me caution the reader that he should not think the DOJ had singled 
out the ICC for our attention or our criticism. Every regulatory agency hears 
from us, and we usually say things that they don't want to hear. The ICC 
has plenty of company. In fact, after a long and arduous search, I finally 
found an even sillier regulatory episode than Yak Fat. Recently, the District 
of Columbia Alcoholic Beverage Control Board ruled that restaurants which 
feature topless and bottomless go-go dancers must allow minors to view 
the entertainment. Despite the fact that minors were not permitted to 
purchase or consume alcoholic beverages, the Board said that the City's 
human rights law prohibited discrimination by any holder of a restaurant 
license on the basis of age, with respect to admission. The Board stated 
that "[we are] not aware of any policy permitting holders of [restaurant 
licenses] to refuse admittance of minors to a restaurant or to separate them 
within a restaurant Simply because they are minors. . . ." The reader will 
agree that this holding makes even less sense than the Yak Fat, or the beer 
and wine cases, or the maximum charges rule, where 1 500 Ibs. is billed as 
2000 Ibs. The main difference is that the ICC is regulating a $50 billion 
industry. How long can the nation afford it? 

As MGM's Sam Goldwyn once observed, 90% of the art of living con
sists of getting along with people one cannot stand. If that's true, for an 
antitrust lawyer at least nine-tenths of the remainder must be learning to 
cope with a free market that is chock-full of regulatory potholes and fences. 
We in the Antitrust Division will continue trying to cope. 
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The Antitrust Aspects of Oil Company Ownership 
of Deepwater Ports * 

CHRISTOPHER A. HARp· 

The projected United States consumption of pe~roleum is recognized 
by most authorities as exceeding by a substantial margin the projected 
United States production of petroleum for many years to come. In the con
tinuing quest for more efficient methods of transporting foreign source pe
troleum to the United States, the economies of scale have resulted in the 
creation of larger and larger oil tankers. There are now in operation very 
large crude carriers (VLCC's) which are over 1,300 feet long and nearly 
250 feet wide. 

For the foreseeable future, VLCC's could potentially provide the most 
efficient means of transporting oil to the United States. However, oil from 
the Middle East, Africa and Venezuela, which would be delivered to the 
eastern and Gulf Coast United States1 cannot be delivered in a VLCC be
cause the draft (distance from waterline to keel bottom) of a fully loaded 
VLCC is about 90 feet, and no Eastern or Gulf Coast port now in existence 
is deep enough to accommodate such a vessel. Thus, the United States 

• The opinions, analysis, and conclusions expressed in this article are solely those of the 
author and do not necessarily reflect the views of the Department of Transportation. 

•• Special Assistant to the General Counsel, Office of the Secretary of Transportation. 8.S.E. 
Princeton University, 1969; M.S.E. Princeton University, 1971; J.D., Harvard Law School, 1973. 

1. West Coast ports are not considered in this article because no interest has yet been shown 
in building a deepwater port on the west coast----perhaps in part because of lack of sufficient 
refineries and/or transportation facilities (pipelines) to refineries in that area. 
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cannot now fully enjoy the transportation economies of scale of VLCC's 
carrying foreign oil. 

The inability of the existing U.S. ports to accept VLCC's requires either 
that the oil be carried the entire distance in smaller vessels, or that it be 
transferred at some point from a VLCC to smaller vessels. The latter 
method is presently more cost effective and is used whenever possible, 
with the transfer occurring either directly, from ship to ship ("Iightering"), or 
indirectly, with an intervening onshore loading and unloading facility, typi
cally in one of the Caribbean or Bahamian Islands (' 'transshipment' '). 
Deepwater ports would eliminate the need for lightering or transshipment by 
allowing VLCC's to bring the oil directly to the United States. 

A deepwater port is an offshore port facility placed in water deep 
enough to accommodate VLCC's. The port consists of one or more moor
ing buoys to which a vessel can secure for the purpose of pumping its oil 
into a buried submarine pipeline which extends from the buoy to the on
shore storage and distribution facilities. In addition to permitting greater 
realization of the presently available marine transportation economies of 
VLCC's, deepwater ports offer the opportunity to reduce traffic in many of 
the congested harbors which now receive large quantities of oil shipments. 
Moreover, the environmental hazards of shipping petroleum can be re
duced by deepwater ports because the number of vessels importing oil is 
reduced, the total number of transfer operations engaged in by those ves
sels is also reduced, and the need to navigate near the shores of the loca
tions to which the oil is being shipped is alleviated, resulting in a decreased 
likelihood of running aground. 

In much of the Eastern and Gulf Coast United States, the slope of the 
continental shelf is so shallow that a port which can accommodate a vessel 
of 90 foot draft must be many miles offshore. Consequently, the ports in 
those areas must be constructed beyond the three-mile limit within which 
the states may exercise jurisdiction. The federal response to the need for 
deepwater ports, in conjunction with the inability of the states, acting alone, 
to license or build a deepwater port, was the Deepwater Port Act of 1974 
(IAct"}.2 The Act provides for a "one window" licensing process, by which 
an applicant submits an application to the Department of Transportation 
("Department") for a deepwater port license, whereupon the Secretary of 
Transportation ("Secretary") is required by the Act to obtain the advice and 
comment (and for some matters the consent) of other affected federal and 
state agencies and the public at large, as to the desirability and feasibility of 
a deepwater port, and is required to decide whether and under what condi
tions to issue a license. 3 

2. P.L. 93-627, 88 Stat. 2126 (codified at 33 U.S.C. §§ 1501-1524 (1976)). 
3. 33 U.S.C. § 1503 (1976). 
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2. P.L. 93-627, 88 Stat. 2126 (codified at 33 U.S.C. §§ 1501-1524 (1976)). 
3. 33 U.S.C. § 1503 (1976). 
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At the time of this writing, two companies have applied for and were 
offered deepwater port licenses-LOOP, Inc. and Seadock Inc.-both 
owned primarily by oil companies. 4 LOOP accepted its license to con
struct a deepwater port off the coast of Louisiana, but Seadock, which 
would have constructed a port off the coast of Texas, lost its major owners 
and did not accept a license due to inability to find enough new owners to 
finance the project. The State of Texas has begun the steps necessary to 
build a deepwater port at the same location and of comparable size as the 
port which Seadock would have constructed. 5 

The Act reflects the recognition by Congress that a deepwater port 
might be owned by oil companies which ship their own oil, and that such 
owners might operate the port in an anticompetitive manner. This article 
enumerates the possible anticompetitive effects of oil company ownership 
of deepwater ports and, in relation to those possible anticompetitive effects, 
discusses their treatment by the Act, sets forth the recommendations by the 
Attorney General and the Federal Trade Commission, and analyzes the 
safeguards incorporated by the Department into the deepwater port license. 
No attempt is made in this article to analyze the manner in which the anti
trust laws could provide a remedy for abuses which may occur in the opera
tion of deepwater ports. 

I. ANTITRUST PROBLEMS WITH OiL PIPELINES AND DEEPWATER PORTS 

Federal economic regulation of transportation common carriers has 
been precipitated by different circumstances for different modes-it began 
for the railroads and oil pipelines, for example, because of widespread mo
nopoly abuses, while it began for the airlines to help a fledgling industry 
develop. Whatever led to economic regulation of such carriers, it was gen
erally implemented with the underlying belief that free competition might 
not, under the circumstances then existing, produce a system which best 
serves the public interest. 

Most transportation common carriers provide service generally to any 
eligible member of the public who seeks service. Because this service often 

4. "LOOP" is an acronym for Louisiana Offshore Oil Port. It is presently owned by Ashland 
Oil, Inc. Marathon Oil Company, Murphy Oil Corporation, Shell Oil Company, and Texaco, Inc. 
Union Oil Company was an owner when the deepwater port license application was filed,but it 
withdrew before the license offer was accepted. When its application was filed, Seadock was 
owned by Cities Service Company; Continental Pipe Line Company (a subsidiary of Continental" Oil 
Company); Crown-Seadock Pipeline Corporation (a subsidiary of Crown Central Petroleum Corpo
ration; Dow Chemical Company; Exxon Pipe Line Company (a subsidiary of Exxon Corporation); 
Gulf Oil Corporation; Mobil Oil Corporation; Phillips Investment Company (a subsidiary of Phillips 
Petroleum Company); and Shell Oil Company. 

5. In 1977, Governor Dolph Briscoe appointed the nine members of the Commission which 
will govern the Texas Deepwater Port Authority. See TEX. [Water] CODE ANN. tit. 2, ch. 19 (Vernon 
Supp. 1977). The Commission has met with the Department to discuss its proposals. 
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involves cooperation among competing carriers, for example, in providing 
end-to-end joint through service between two points not served by anyone 
carrier-most common carrier statutes permit the economic regulatory 
agency to exempt from the operation of the antitrust laws various types of 
agreements between those competitors which might otherwise be unlawful. 
To assure that each agreement has received scrutiny by the regulators 
before it goes into effect, the antitrust exemption normally extends only to 
those agreements which have specific prior approval. Generally the eco
nomic regulator can grant the exemption only if it finds that the public bene
fit which can result from the agreement more than justifies the potential 
harm to competition. 6 

For oil pipelines, end-to-end intercarrier agreements are not the major 
source of potential anticompetitive problems. Rather, the potential anticom-

,petitive abuses from oil pipelines derive from a combination of distinct but 
highly interdependent circumstances unique to the oil industry. 7 Because 
deepwater ports are, from an economic and antitrust standpoint, quite simi
lar to oil pipelines, these potential abuses can extend to the ports as well. 

A. OWNER-SHIPPER COMPETITIVE ADVANTAGES 

Unlike most transportation common carriers, much of oil transported 
by oil pipelines is owned by a company which owns or is under common 
ownership with the company that owns the oil pipeline. Because few other 
common carriers are owned by industries which have large transportation 
needs, shippers which own the carriers ("owner-shippers") are rare. One 
major instance of owner-shipper abuses, that of railroads shipping their own 
coal, resulted in the addition of the "commodities clause" to the Interstate 
Commerce Act in 1906.8 

Conceptually, the most obvious problem created by owner-shippers is 
that an owner-shipper has every incentive to favor the shipment of its own 
goods over the shipment of its competitors' goods. This problem has 
been addressed for oil pipelines by the legislative impOSition of the common 

6. See, e.g., 49 U.S.C. § 5b (1976) (Interstate Commerce Commission); id. § 1382 (Civil 
Aeronautics Board). Many of the agreements which have been approved by these agencies have 
come under considerable attack by the antitrust agencies, among others. 

7. See F. SCHERER, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE Chap. 22 
(1970); M. DE CHAZEAU & A. KAHN, Integration and Competition in the Petroleum Industry (1959); L. 
COOKENBOO, CRUDE OIL PIPELINES AND COMPETITION IN THE OIL INDUSTRY (1955);J. BAIN, THE ECONOM
ICS OF THE PACIFIC COAST PETROLEUM INDUSTRY: PART I (1944). 

8. The "commodities clause" provides, in pertinent part: 
It shall be unlawful for any railroad company to transport. . . any commodity manu

factured, mined, or produced by it, or under its authority, or which it may own in whole or 
in part, or in which it may have any interest direct or indirect, except such articles or 
commodities as may be necessary and intended for its use in the conduct of its business 
as a common carrier. 

49 U.S.C. § 1 (8) (1976). 
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carrier requirement to serve the public on a nondiscriminatory basis,9 and 
has been addressed in other contexts by other means. 1 0 

Another undesirable effect of shipper ownership of the carrier is that 
such ownership eliminates the incentive of the otherwise most interested 
group, the affected shippers, to press for lower rates before the appropriate 
economic regulatory agencies. The owner-shippers will not seek lower 
rates for obvious reasons, and the nonowner-shippers may not seek lower 
rates for fear of retaliation, however subtle, from the owner-shippers. 

The major unresolved problem created by owner-shippers is that both 
the owner-shipper and the nonowner-shipper pay the same tariff for the 
same service, as required by the Interstate Commerce Act,11 but the own
er-shipper receives a dividend on its ownership (assuming the pipeline is 
not a non-profit venture) which effectively offsets part of the rate for the 
shipment and creates for the owner-shipper a competitive advantage over 
other shippers. This problem is inherent in oil company ownership of oil 
pipelines generally, and the deepwater port in particular, without regard to 
whether the owners are seeking to avoid or to produce an anticompetitive 
result. 

The U.S. government attempted to put an end to the oil pipeline owner
shipper's competitive advantage in the early 1940's when it brought suit 
against several oil companies and oil pipeline companies, alleging that the 
dividends of ownership constitute an illegal rebate to owner-shippers under 
the Interstate Commerce Act and the Elkins Act. 12 With the onset of World 
War II, the action was settled by Consent Decree. 13 This Consent Decree 
does not provide that owner-shipper dividends are illegal rebates, but pro
vides that owner-shippers can lawfully receive a dividend which does not 
exceed 7% of the pipeline "valuation." 

On the liability side of a balance sheet, the pipeline company's "valua
tion" for the purpose of the Consent Decree consists of debt plus equity. 
Using "throughput and deficiency agreements"14 as security, many oil 
pipeline companies are able to obtain debt financing up to 90% of the total 
original capital input, and the owners must provide only 1 0% of the original 

9. 49 U.S.C. § 1 (4)(1976). 
10. See United States v. Terminal A.R. Assn. of St. Louis, 224 U.S. 383 (1912), relating to 

railroad-owned corporation which owned both railroad bridges and the only railroad ferry service 
across the Mississippi River into St. Louis, in which the Court required reformation of various agree
ments to prohibit discrimination against nonowners. 

11. 49 U.S.C. § 3 (1976). 
12. 49 U.S.C. §§ 41, 43 (1976). 
13. U.S. v. Atlantic Refining Co., Civ. No. 14060 (D.D.C., Dec. 23, 1941) (Complaint and 

Final Judgment). 
14. A throughput and deficiency agreement is an agreement either to ship at least a certain 

amount of oil or to pay for the shipment of that amount of oil even if the oil is not tendered for 
shipment. 
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capital input from their own funds as equity. In addition, the ICG has nor
mally allowed debt service to be treated as an expense, to be subtracted 
from gross income in determining the allowable cost of capital. 15 The 
combined effect of the use of throughput and deficiency agreements as 
security (which facilitates a high debt-to-equity ratio), and the accounting 
practices which have been allowed by the ICC (which encourage a high 
debt-to-equity ratio) is that an initial 90/10 debt/equity ratio is common for 
oil pipeline companies. 16 As a result, the 7% Consent Decree limit on 
"valuation" effectively allows a 70% return on equity, initially, and is not in 
any real sense a,limit at al1. 17 Thus, the Consent Decree, in combination 
with the failure of the ICC to require the inclusion of interest in determining 
the cost of capital, exacerbates the owner-shipper competitive advantage 
for oil pipelines. 

The recent Trans Alaska Pipeline System case may signal a significant 
change in this situation. 18 For the first time in many years, the ICC sus
pended the rate tariffs filed by oil pipeline owners, notwithstanding their 
"compliance" with the Consent Decree, and indicated that the Consent 
Decree has served as a measure of lawfulness of dividends under the El
kins Act but has never been used by the ICC as a measure of reasonable
ness under the Interstate Commerce Act. Moreover, the ICC's calculations 
of a reasonable interim rate included interest within the cost of capital for 
determining allowable rate of return. If this interim rate standard were 
adopted as a standard for permanent rates, the allowable return on equity 
for owner-shippers could be reduced from the present 70% to a more real
istic 12-15%, depending on the capital structure of the company. Whether 
the transfer of ICC regulatory duties to the Federal Energy Regulatory Com
mission ("FERC")19 will alter this ICC trend in the direction of closer scru
tiny of oil pipeline rates is not known at this time. However, in view of 

15. Most regulatory agencies compute the total cost of capital as the cost of debt (debt serv
ice) plus the cost of equity (dividends to stockholders) and compute the allowable total cost of 
capital as gross income less expenses. In such a context, the company carefully limits its debt-to
equity ratio because an increase in the cost of debt reduces the amount that is available from the 
total allowable cost of capital for stockholder dividends. The allowance by the ICC of debt service 
as an expense has the opposite effect. As with any other expense, an increase in the cost of debt 
which results from an increase in 'the debt-to-equity ratio provides justification for an increase in the 
tariff rate to increase gross income, but it does not decrease the amount available for stockholder 
dividends. 

16. See S. REP. No. 1217, 93d Cong., 2d Sess. 22, reprinted in [1974] U.S. CODE CONGo & 
AD. NEWS 7549. 

17. This construction of the Consent Decree was affirmed in United States V. Atlantic Refining 
Co., 360 U.S. 19 (1959). 

18. Trans Alaska Pipeline System, ICC Investigation and Suspension Docket No. 9164 (June 
28, 1977). The ICC's authority to suspend these rate tariffs was recently upheld in Trans Alaska 
Pipeline Rate Cases, 46 U.S.L.W. 4587 (U.S. June 6, 1978). 

19. The transfer of ICC functions to the FERC occurred under the Department of Energy 
Organization Act, P.L. 95-51, 91 Stat. 565, §§ 306, 402(b) (codified at 42 U.S.C. §§ 7155, 
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several recent legislative and administrative efforts to make regulatory 
agencies more responsive to the broad public interest and less protective of 
the industries they regulate, a continuation by'FERC of this trend is likely, at 
least in the near future. 

B. VERTICAL INTEGRATION 

Another aspect of oil pipelines which makes them unique as a com
mon carrier is the extensive vertical integration of the oil industry of which 
they are a part. Not only do the companies that own the oil also own the 
oil pipeline, but many also own the oil tankers, the tank farms, the refin
eries, the refined product distribution systems and in some instances, the 
retail outlets. 2o 

If an oil pipeline or the port is part of a vertically integrated structure, 
the port owners will want the port capacity to be that needed by their verti
cally integrated operation, rather than that desired by all users of the port. 
Thus, there is no incentive for vertically integrated oil company port owners 
either to make the port large enough for nonowners originally or to expand 
the port to meet the needs of nonowners. 

With respect to rates for use of the port, vertical integration facilitates 
the spreading of profits and losses across the total structure. In general, 
this permits individual segments of the structure to operate at lower prices 
with cross subsidy from the other segments, to the detriment of non-inte
grated competitors of the lower-priced segment. In particular, if one seg
ment is regulated, as many oil pipelines are and deepwater ports will be, 
the profits which could otherwise be realized in the regulated segment can 
be realized in other segments, resulting in effective circumvention of the 
regulatory rate constraints. Moreover, if any link of a vertically integrated 
structure is a monopoly, the monopoly characteristics are extended to a 
degree throughout the structure. The effect would be that non-integrated 
competitors would be forced either to pay the higher prices charged in the 
monopolized segment of the industry or to use less cost-effective alterna
tives to that segment, both to the detriment of the non-integrated competi
tors. Oil pipelines and deepwater ports would fall into this category if not 
regulated because they are a monopoly, as discussed below. Thus, verti
cally integrated oil companies are more able to manipulate the total system 
to maximize the advantages of port ownership and to maximize the extent 
to which port ownership can be leveraged to produce advantages in the 
total system. 

7172(b) (1976)). The transfer occurred without any changes in the statutory provisions relating to 
oil pipeline economic regulation, 

20. See, e,g" REPORT OF THE SENATE COMM. ON THE JUDICIARY, PETROLEUM INDUSTRY COMPETI
TION ACT OF 1976, pI. 1 (June 28, 1976); VERTICAL INTEGRATION IN THE OIL INDUSTRY (E, Mitchell ed., 
American Enterprise Institute for Public Policy ResearCh, 1976). 
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7172(b) (1976)). The transfer occurred without any changes in the statutory provisions relating to 
oil pipeline economic regulation, 

20. See, e,g" REPORT OF THE SENATE COMM. ON THE JUDICIARY, PETROLEUM INDUSTRY COMPETI
TION ACT OF 1976, pI. 1 (June 28, 1976); VERTICAL INTEGRATION IN THE OIL INDUSTRY (E, Mitchell ed., 
American Enterprise Institute for Public Policy ResearCh, 1976). 



HeinOnline -- 10 Transp. L.J. 74 1978

74 Transportation Law Journal [Vol. 10 

This vertical integration of the oil industry has not escaped the attention 
of Congress, and bills have been introduced which would require various 
degrees of divestiture.21 

C. MONOPOLY 

Oil pipelines generally are a natural monopoly.22 They are a natural 
monopoly because of their "geographically fixed facilities designed to 
serve customers in close proximity to such facilities and almost entirely use
less for any other purpose."23 They are a natural monopoly because it is 
generally more efficient, due to the economies of scale, for one pipeline to 
be utilized between the same two points. In practice, of course, many 
other factors could result in multiple pipelines, such as a need for phased 
growth which makes it desirable to add other pipelines when needed, rather 
than to commence with an oversized pipeline or to replace the original pipe
line with a larger pipeline, the need to be able to carry more than one sub
stance simultaneously, or limitations in the size of readily available 
pipeline. 24 

For the same physical reasons that an oil pipeline is a natural monop
oly, a seaport is a natural monopoly. Thus, a deepwater port is a natural 
monopoly both in its role as an oil pipeline and in its role as a seaport. 

In addition to the naturally monopolistic character inherent in oil pipe
lines and seaports, deepwater ports are also, in effect, a statutory monop
oly because the Act precludes the construction of more than one port within 
an "application area. "25 This prohibition provides a port investment in-

21. See, e.g., S. 795, 95th Cong., 1 st Sess. (1977), and its identical predecessor, S. 2387, 
94th Cong., 2nd Sess. (1976). 

22. See, e.g., NAT. BUREAU ECON. RESEARCH, PRICE RESEARCH IN THE STEEL AND PETROLEUM 
INDUSTRIES (1939). 

23. W.K. JONES, CASES AND MATERIALS ON REGULATED INDUSTRIES 51 (2d ed. 1976). 
24. See L. COOKENBOO, supra note 7. 
25. Sections 5(dX1) and (2) of the Act provide: 
(dX1) At the time notice of an application is published pursuant to subsection (c) of this 
section, the Secretary shall publish a description in the Federal Register of an application 
area encompassing the deepwater port site proposed by such application and within 
which construction of the proposed deepwater port would eliminate at the time such appli
cation was submitted, the need for any other deepwater port within that application area. 
(2) As used in this section, "application area" means any reasonable geographical area 
within which a deepwater port may be constructed and operated. Such application area 
shall not exceed a circular zone, and center of which is the principal point of loading and 
unloading at the high water mark of the nearest adjacent coastal State. 

33 U.S.C. §§ 1504(dX1), (2) (1976). 
Upon receiving application for a deepwater port, the Secretary is required by § 5(dX3) of the 

Act to publish notice of the application in the Federal Register (after having determined pursuant to 
§ 5(cX1) that the application contains all information required by § 5(cX2)), .and to publish therewith 
pursuant to § 5(dX1) a description of the application area. Id. § 1504(dX3). Within 60 days after 
such Federal Register publication, any applicant intending to submit an application for a deepwater 
port within the application area is required by § 5(dX3) to submit notice of intent to file an applica-
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centive by eliminating the possibility of a diminution in the value of the in
vestment by a competing port. 

The absence of competition in a monopoly leaves the monopoly holder 
free of the constraints which in a competitive market would help cause sup
ply to be responsive to demand. In a competitive context, the supply-de
mand relationship helps to assure that the price of goods or services is a 
reflection of their real value to society and that the quantity of goods or 
services provided is the quantity desired by society. Due to the absence of 
the market constraints which result from the supply-demand relationship, 
possibilities for pricing and other market abuses are inherent in a monopoly. 

There are both economic and legal constraints in relation to monopoly 
abuses. As an economic matter, the alternative means of importing oil 
would establish the limits beyond which additional monopoly abuses would 
provide no additional benefits to the monopolist because nonowner-ship
pers would turn to those alternatives. In decreasing order of present eco
nomic attractiveness, these alternatives are lightering, transshipment, and 
nonuse of VLCC's. However, because lightering is encountering in
creased environmental opposition, and many transshipment facilities are 
not available for public use, the only certain limiting alternative is nonuse of 
VLCC's. With nonuse of the VLCC's as the limiting alternative, it is appar
ent that monopoly abuses could eliminate almost entirely the economic ad
vantages which deepwater ports can enjoy over existing methods of 
importing oil, for the nonowner-shipper. 

As a legal matter, the license provides no antitrust immunity, and the 
issuance of a license is not admissible as a defense to any civil or criminal 
antitrust action. 26 Thus, aside from the prospective standards which the 
Department can incorporate in the deepwater port license, as discussed 
below: monopoly abuses generally would be subject to the antitrust laws. 
The analysis of the manner in which the antitrust laws could be relied upon 
to remedy abuses by deepwater port licensees, if they should occur, is not 
presented here-such analysis would in itself be sufficiently complex to 
justify an entire article, and would be more meaningful if undertaken after 
operational experience .had been acquired with the ports. For purposes of 
this article, it is necessary only to note that Sections 1. and 2 of the Sherman 
Act27 among other antitrust statutes such as Section 5 of the Federal Trade 

tion, and is required to submit the application itself within 90 days after publication. Anyapplica
tion for the application area which fails to comply with these 60- and 90-day requirements cannot 
be considered until the Secretary has denied all pending applications for the application area which 
have satisfied the time requirements. 

26. 33 U.S.C. § 1506 (1976). 
27. Section 1 of the Sherman Act, 15 U.S.C. § 1 (1976) provides, in pertinent part: "Every 

contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or com
merce among the several States, or with foreign nations, is declared to be illegal . . . ." This 
could be applied in relation to agreements between the port and third parties, and could conceiva-
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Commission Act,28 would be applicable both in relation to the acts of the 
port itself and in relation to agreements between the port and third parties 
such as connecting downstream pipeline companies. 

Natural monopolies and "statutory" monopolies result from situational 
and legal circumstances, respectively, which are beyond the control of the 
monopolyholder. To assure that such a monopoly holder does not unduly 
benefit therefrom, most natural transportation monopolies in this country are 
common carriers which are required to serve the public without discrimina
tion and are regulated as to the rates they may charge for their natural mo
nopoly service. Likewise, the natural monopoly. advantages inherent in 
seaports normally inure to the public benefit ultimately, because they are 
public or quasi-public facilities which, by that fact, operate in the public 
interest. 29 

D. OUGOPOL Y 

The concept of oligopolistic behavior in a given market relates in its 
most common usage to a situation in which that market is dominated by a 
few large competitors. 3D Their status as competitors and their large size 
result in the likelihood of a commonality of interest. This commonality of 
interest, combined with the small number of participants which helps gener
ally to facilitate similarity of action, can result in market behavior which re
sembles the behavior of one very large and dominant joint-venture 
competitor. 

bly also be applied in relation to agreements between the shareholder corporations themselves with 
respect to the acts of the port. 

Section 2 of the Sherman Act, 15 U.S.C. § 2 (1976) provides, in pertinent part: "Every person 
who shall monopolize or attempt to monopolize, or combine or conspire with any other person or 
persons, to monopolize any part of the trade or commerce among the several States, or with for
eign nations, shall be deemed guilty of misdemeanor. . . ." 

Monopoly has been defined as "the power to control market prices or exclude competition." 
United States v. Grinnell Corp., 384 U.S. 563 (1966). It has been stated that § 2, in proscribing 
"monopolizing" without proscribing "monopolies," prohibits conduct rather than status. United 
States v. E.I. DuPont Nemours & Co., 118 F. Supp. 41, aff'd 351 U.S. 377 (1956). Thus, in 
determining whether unlawful "monopolizing" has occurred, the § 2 analysis looks to the manner 
in which a monopoly is (a) acquired and/or maintained, and (b) used after having been acquired. 
See; United States v. United Shoe Machinery Corp., 110 F. Supp. 295, aff'd per curiam 347 U.S. 
521 (1954). In relation to a deepwater port, as to which the monopoly has been acquired and 
maintained by virtue of being both a natural and statutory monopoly, § 2 of the Sherman Act would 
therefore be applied primarily in relation to the manner in which the port monopoly is used, and any 
abuse of the lawfully acquired monopoly power would violate § 2. See, e.g., United States v. 
Otter Tail Power Co., 410 U.S. 366 (1973); United States v. Griffith, 334 U.S. 1 DO (1948). 

28. 15 U.S.C. § 45 (1976). 
29. The economic regulation of seaports is a matter of local concern. Thus, the public inter

est is defined by a local authority. See generally S. REP. No. 1217, 93d Cong., 2d Sess. 23 
reprinted in [1974] U.S. Code Congo & Ad. News 7550. 

30. C. KAYSEN & D. TURNER, ANTITRUST POLICY 27 (1959) 
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The ownership structure and operation of a deepwater port will deter
mine whether there is potential for oligopolistic abuse, stemming from the 
marine transportation of oil, which might be felt throughout the petroleum 
industry. As a general matter, greater similarity of the interests of each 
participant to the interests of the other participants and the interests of the 
whole results in greater potential for oligopolistic behavior. There is noth
ing inherent in a deepwater port which favors either the number, type, or 
size of participants from which oligopolistic abuses might be expected. 
With respect to the number of participants, the magnitude of the necessary 
capital commitment to the port favors a large number of owners; on the 
other hand, the desire of each owner not to see its large financial commit
ment directed against its wishes favors a small number of owners. With 
respect to the nature of participants, the ability of oil companies to ship their 
oil through a common carrier deepwater port without incurring any owner
ship risk would seem to discourage oil company ownership; on the other 
hand, the owner-shipper competitive advantage, in conjunction with the rel
ative inability of any investor other than an oil company to provide or obtain 
adequate capital, favors oil company ownership.31 With respect to the 
size of the participants, the larger companies are more able to use the port 
to derive benefit over the entirety of a vertically integrated structure, and are 
financially probably more capable of acquiring an ownership interest; on the 
other hand, the smaller companies are less able than the larger companies 
to obtain or provide alternative means of transporting their oil. 

Inasmuch as oil company owners of an oil pipeline are joint owners 
rather than competitors in that pipeline, a pipeline fits squarely within the 
classical oligopoly concept of a dominant joint venture. The oil company 
owners are often vertically integrated competitors in the oil industry at large, 
within which oil pipelines are obviously an important element. Therefore, 
in addition to the opportunities provided by this joint participation for com
petitors to share information they would not otherwise share and to act in 
accordance with their mutual interest, the potential for abuse lies in the joint 
participation by competitors in an important segment of the total industry, a 
type of joint participation that is not common in any unregulated portion of 
the American economy, and that generally occurs only with the oversight or 
prior approval of a regulatory agency in regulated enterprises. 

Thus, the potential for oligopolistic abuse would be greatest in relation 
to oil pipelines, including deepwater ports, if the owners were large oil com
panies, few in number, of comparable nature in the oil industry at large, and 
in combination, a vertically integrated dominant portion of that industry. In 

31. As noted above, few investors can command the 90 % debt financing which oil compa
nies can obtain with throughput and deficiency agreements as security. See note 15 and text 
accompanying notes 15 & 1 6 supra. 
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such a situation, each owner's individual interest would be similar to the· 
collective interest of the whole. The small number of owners would in
crease the likelihood of their pursuing similar courses of action in general by 
decreasing the likelihood of a diversity of interests. The large size and 
similar nature of owners would also increase the likelihood of a similarity of 
owner interest in the deepwater port because, for example, large oil compa
nies have many similar needs in terms of market structure, corporate struc
ture, financial structure, and equipment, to name a few, all of which may be 
different than those needs for medium or small oil companies. By the 
same token, vertically integrated oil companies would have many needs 
that are similar to the needs of other vertically integrated oil companies but 
dissimilar from the needs of companies that are not vertically integrated. 
The similarity of interests would narrow the scope of considerations which 
must be taken into account in relation to business decisions and would 
thereby decrease the likelihood that decisions of the port owners will affect 
positively the public interest. The combined vertically integrated domi
nance of the owners in the oil industry at large would increase their incen
tive and ability to manipulate the total system to increase the leverage which 
port ownership could provide over the total system. With diverse owners, 
on the other hand, the collective interest of the whole is an amalgamation of 
differing individual interests, such that the collective interest is less like the 
interest of any individual but more like the broader public interest. 

In sum, the unique nature of oil pipelines as compared with other com
mon carriers combines with the nature of the oil industry to result in a com
bination of potential abuses which is not susceptible to easy remedy. If 
anyone of the problems were eliminated, the severity of the others would 
be mitigated. Some of the potential abuses would not be expected unless 
the port owners chose to operate the port in an anticompetitive manner, 
while other potential abuses are inherent in the nature of oil company own
ership of deepwater ports irrespective of the manner in which the port own- . 
ers choose to operate the port. 

All of the potential problems are greatly exacerbated by the vertically 
integrated oil industry structure arid the 1941 Consent Decree, discussed 
above, which effectively allows the port owners to establish rates that per
mit as much as 70% return on equity. 
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II. TREATMENT OF COMPETITIVE CONCERNS BY THE DEEPWATER PORT ACT OF 

1974 

The legislative history of the Act indicates that considerable attention 
was given to the possibility of competitive abuses from oil company owned 
deepwater portS.32 Indeed, this concern resulted in recommendations by 
the Senate Commerce Committee and the Justice Department that the Act 
prohibit port ownership by oil companies. 33 

A. OWNERSHIP PRIORITIES 

These recommendations were not incorporated in the Act because of 
the countervailing concern that oil companies which use the port might be 
the only entities which would be willing and able to acquire or provide the 
estimated $600-900 million needed to construct a deepwater port. 34 

However, as a compromise between the desire for deepwater ports and the 
concern that oil company owners might abuse their ownership privilege, the 
Act permits oil company ownership only if no other prospective owners ap
ply, and it imposes certain mandatory and discretionary safeguards. 

To encourage deepwater port ownership by non-oil companies, the 
Act establishes a priority of ownership. If more than one eligible applica
tion is submitted for an "application area, "35 section 5(i)(2) of the Act pro
vides: 

(2) In the event more than one application is submitted for an application 
area, the Secretary, unless one of the proposed deepwater ports clearly best 
serVes the national interest, shall issue a license according to the following 
order of priorities: 

(A) to an adjacent coastal State (or combination of States), any political 
subdivision thereof, or agency or instrumentality, including a wholly 
owned corporation of any such government; 

(8) to a person who is neither (i) engaged in producing, refining, or mar
keting oil, nor (ii) an affiliate of any person who is engaged in producing, 
refining, or marketing oil or an affiliate of any such affiliate; 

(C) to any other person. 36 

As forecast by many of the legislators involved in framing the Act, most of 
the serious initial interest shown in seeking a deepwater port license has 

32. S. REP. No. 1217, 93d Cong., 2dSess. 2,13-15,19-27 reprinted in [1974] U.S. CODE 
CONGo & AD. NEWS 7530, 7540-42, 7547-7554. 

33. Id. at 19, 27 (Senate Commerce Committee Recommendation), [1974] U.S. CODE 
CONGo & AD. NEWS 7546, 7554; Id. at 21, [1974] U.S. CODE CONGo & AD. NEWS 7548 (OOJ 
Testimony). 

34. S. REP. No. 1217, 93d Cong., 2d Sess. 14 reprinted in U.S. CODE CONGo & AD. NEWS 
7542. 

35. See note 25 supra. 
36. 33 U.S.C. § 1504(iX2) (1976). 
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been from companies desiring to ship their own oil. 37 However, at the 
time of this writing, legislation had recently been introduced in Delaware 
which would permit it to apply for a deepwater port license, and,38 as noted 
above,39 the State of Texas had begun to show serious interest in applying 
for a license to build a port similar to that which Seadock had applied to 
build. 

B. COMMON CARRIER STATUS 

Another provIsion in the Act which helps reduce the likelihood of 
abuses is section 8, which provides that the deepwater port and affiliated 
storage facilities are subject to regulation as a common carrier under the 
Interstate Commerce Act, and requires a deepwater port licensee to convey 
without discrimination all oil tendered to the port. 40 This provision applies 
to all deepwater ports, but its benefit is most apparent in relation to ports 
owned by oil companies. 

C. CONSULTATION WITH aOJ, FTC 

Finally, the Act contains a provision which provides the licensing flexi
bility that the Secretary needs to respond to the wide variety of situations 
which could occur. The Secretary cannot issue, transfer, or renew any 
license without first obtaining the opinions of the Attorney General and the 
Federal Trade Commission as to whether the issuance, transfer, or renewal 
"WOUld adversely affect competition, restrain trade, promote monopoliza
tion, or otherwise create a situation in contravention of the antitrust laws. "41 

In contrast to the ownership priority and common carrier provisions, this 
consultation requirement facilitates examination by the antitrust agencies of 
each license issuance, transfer, or renewal situation that is presented, and 
allows the Secretary to tailor safeguards to the needs of each situation. 

The extent to which each of these provisions is necessary or 'desirable 
can only be determined from experience with the actual operation of the 
deepwater ports. 

III. RECOMMENDATIONS BY THE DEPARTMENT OF JUSTICE AND THE FEDERAL 

TRADE COMMISSION 

After the LOOP and Seadock deepwater port license applications were 
submitted, the Secretary requested the views of the Justice Department 

37. See S. REP. No. 1217, 93d Cong., 2d Sess. 13, reprinted in [1974] U.S. CODE CONGo & 
AD. NEWS 7540. 

38. See Del. S.B. 449, 129th Gen. Assembly, 1 st Sess. (1978). 
39. See text accompanying note 5 supra. 
40. 33 U.S.C. § 1507 (1976). 
41. Sections 4(cX7), 7, 33 U.S.C. §§ 1503(cX7), 1506 (1976). 
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and the Federal Trade Commission pursuant to Sections 4(c)(7) and 7 of 
the Act. 42 The Justice Department and the Federal Trade Commission 
each submitted their report on these applications to the Secretary on No
vember 5, 1976 ("DOJ Report" and "FTC Report," respectively). A brief 
summary of the views of both agencies is presented here. 

As a general matter, because the Act does not prohibit oil company 
ownership of the ports and because no one else had then applied for a 
license, neither the DOJ Report nor the FTC Report recommends against 
issuance of the licenses to the oil company applicants. 43 However, both 
Reports express concern that the vertically integrated oil company port 
owners will earn excessive profit. They also express concern about the 
incentive for such port owners to discriminate against nonowners, both as 
to the port itself and as to pipelines owned by the port owners which con
nect the port to inland common carrier distribution pipelines, and about the 
lack of incentive for such port owners to expand the . port when demand 
exceeds capacity. 

More particularly, the DOJ Report notes the following: 
The major conclusion to be drawn from our antitrust analysiS is that the 

integrated oil company owners of the proposed ports have attempted to maxi
mize their profits through various overt and subtle requirements which will have 
the effect of restricting port throughput by limiting port capacity and access, 
thus enhancing the owners' profits in downstream product markets. Our eco
nomic analysis indicated that the port owners have the incentive to act in this 
manner, since port profitability is limited by rate regulation. We believe that 
the evidence demonstrates that the owners propose to operate the ports in a 
restrictive and anticompetitive manner, and that this will result in a misalloca
tion of our nation's resources. 44 

In order to address these concerns, the DOJ Report lists four competi
tive rules which are recommended for adoption by the Secretary as condi
tions in any deepwater port license issued to the oil company applicants. 
The four competitive rules are: 

1 . Deepwater ports must provide open and nondiscriminatory access to all 
shippers, owner and nonowner alike. 

2. Any deepwater port owner or shipper providing adequate throughput 
guarantees at the standard tariff can unilaterally request and obtain expan
sion of capacity. 

3. Deepwater ports must provide open ownership to all shippers at a price 
equivalent to replacement cost less economic depreciation. 

4. The ownership shares of the deepwater ports' owners must be revised. 
frequently (annually) so that each owner's share equals his share of aver-

42. Id. 
43.' Dept. of Transportation, The Secretary's Decision on the Deepwater Port license Appli

cation of LOOP Inc. (Dec. 17, 1976) app. 8-22 (DOJ), C-2 (FTC) [hereinafter cited as Decision). 
44. Id. app. 8-7. 
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age throughput. 45 

With these competitive rules as a core, the DOJ Report enumerates 18 
specific implementing recommendations, along with five additional recom
mendations relating to the port financing, tariffs, and other matters.46 

The DOJ Report provides the following explanation concerning the 
competitive rules: 

The competitive rules have the potential to eliminate most of these excess 
port and downstream profits. The rules achieve this result by prohibiting inte
grated oil companies from unreasonably or discriminatorily restricting access 
to and the capacity of the port, so that the owners will not be able to restrict 
use of the port. Rule 3, by permitting any non-owner to become an owner, 
serves as an expansion incentive by making the excessive port profits available 
to all shippers. Rule 4 completes the process of giving a shipper the ability to 
ship at the true economic cost of shipping. As an owner he will receive divi
dends to offset the excessive tariffs which are charged. 

But rules, 1 , 3 and 4 alone are insufficient, since the owners old and new 
could restrict port capacity and achieve the same result--excess downstream 
profits--although they are now shared by all shippers. To forestall this type 
of restriction, first, an owner or a shipper must be able to force port expansion 
unilaterally, as long as that shipper is willing to guarantee the expansion by 
executing a throughput agreement and is willing to pay the going tariff for the 
expanded shipments. 

It is likewise important to note that all four rules must be allowed to work 
together, for paradoxically, reliance on some of them and omission of the 
others may lead to a worse result than no rules at all. For example, if Rules 1 , 
3 and 4 were implemented and Rule 2 omitted, we would in effect be sanction
ing a cartel with the power to veto the capacity decisions of each member firm 
in the industry. 

The rules are designed to achieve the most competition possible short of 
nonintegration. 4 7 

The FTC Report likewise enumerates several rules and recommenda
tions which are intended, solely or in combination with other recommenda
tions, to address competitive problems similar to those isolated in the DOJ 
Report. 48 In broad terms, the recommendations in the Reports can be 
classified into three major categories: port design/ownership, port opera
tion and rate tariffs. 

A. PORT DESIGN AND OWNERSHIP 

First, with respect to major port design and planning decisions, the 
primary concern relates to the lack of incentive for v~rtically integrated oil 
company port owners either to make the port large enough originally to 

45. Id. app. 8-10. 
46. Id. app. 8-14 to 8-21. 
47. Id. app. 8-11 to 8-12. 
48. Id. at C-1 to C-2 (rules), C-2 to C-6 (recommendations). 
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allow capacity in excess of expected owner demand for expected non
owner demand, or to expand the port when total demand exceeds capac
ity, especially when the "excess" demand is nonowner demand. The 
theory is that as a general matter, in addition to the lack of incentive for oil 
company port owners to expand when an expansion would help their com
petitors at least as much as it would help them, vertically integrated oil com
panies have incentive only to make the port Jarge enough to support their 
vertically integrated structure without regard to the needs of nonowners, 
because the port can provide a bottleneck which can restrict supply and 
thus support higher prices at the end of the vertically integrated structure. 

The most direct remedy proposed by the Reports is a license require
ment to permit nonowners to buy ownership shares in the port at a price 
based upon replacement cost less economic depreciation of the port facili
ties. 49 This would create an incentive for the owners to consider the ex
pansion requests of nonowners seriously because those nonowners would 
have the leverage of their right to become an owner if the existing port 
owners ignored their expansion requests. In broader terms, it would also 
help deter any anticompetitive abuses which enhance port profitability be
cause the greater the profit from the port, the higher the incentive for outsid
ers to become owners. A second remedy is a requirement in the license 
that any shipper (owner or nonowner) which is willing to guarantee the 
throughput can unilaterally compel an expansion. 50 To be effective, this 
remedy would require the license to provide the means by which the debt of 
the port could be increased to finance the necessary expansion. Finally, 
the backstop remedy which the FTC Report recommends, if all else fails, is 
that the Secretary retain in the license the authority to compel an expansion 
as he deems necessary. 51 

As part of the total capacity problem, the Reports also address the 
throughput demands of the owners in relation to each other. As long as 
dividends are in the same proportion as owner throughput, each owner re
ceives the same percentage offset on its shipping rates. If ownership per
centages remain fixed while owner throughput varies, any owner shipping 
more ·than its initial ownership percentage would receive a lower percent
age offset. To assure that ownership percentages are periodically ad
justed to equal owner throughput percentages, and to eliminate the 
disincentive to expansion caused by dividends which are proportionately 
less than throughput, the Reports propose a license requirement for peri
odic readjustment of share percentages. 52 

49. Id. app. 8-18 to 8-19 (DOJ), C-3 (FTC). 
50. 'd. app. 8-18 (DOJ), C-3 (FTC). 
51. 'd. app. C-3. 
52. The DOJ Report recommends annual readjustments, id. app. 8-20; the FTC Report rec

ommends "periodic" readjustments, without specifying the period, id. app. C-3. 
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B. PORT OPERATION 

With respect to day-to-day physical operations of the port, the primary 
concern is the lack of incentives for the port owners to assure and facilitate 
access to the port by nonowners. The remedies proposed for this problem 
fall into two major categories. First, the Reports recommend license condi
tions either specifying or requiring prior approval by the Secretary of various 
port access conditions, for example, size of minimum tender, segregation 
capability, and other factors affecting the practical utility of the port to no
nowners. 53 Second, the Reports recommend that the license contain vari
ous provisions to assure that nonowner-shippers can transport their oil from 
the port to the inland oil distribution pipeline system.54 The intent is to 
avoid the frustration of protective measures at the port itself by more restric
tive conditions in connecting downstream pipelines, especially as to down
stream pipelines which are owned or controlled by owners of the port. 

C. RATE TARIFFS 

Both Reports express concern with respect to the day-to-day financial 
operations of the port. The ability of the port owners to charge rates which 
provide up to 70% return on equity could discourage use of the port by 
nonowners, and would in any event frustrate a basic purpose of the Act 
-to pass the transportation economies of deepwater ports to the con
sumer. The Reports recommend that the Secretary not allow tariff rates 
which provide more than the "true costs of capital" {DOJ Report)55 or "a 
reasonable rate of return on total investment in light of the risks involved 
and in light of the types of financial commitments made by the owners" 
(FTC Report).56 

IV. . COMPETITIVE SAFEGUARDS INCORPORATED IN THE liCENSES 

Section 4{c) of the Act provides that the Secretary may issue a deep
water port license if, among other things, "he determines that the construc
tion and operation of the deepwater port will be in the national interest and 
consistent with national security and other national policy goals and objec
tives, including energy sufficiency and environmental quality. "57 

Likewise, Section 4{e){1) of the Act gives the Secretary the authority to 
impose conditions in the license in order to help assure that a deepwater 
port will be in the national interest: 

53. DeciSion, supra note 43, at app. 8-16 (DOJ), C-4 (FTC). 
54. Id. app. 8-16 (DOJ), C-5 to C-6 (FTC). 
55. Id. app. 8-20. 
56. Id. app. C-2. 
57. 33 U.S.C. § 1503(cX3) (1976). 
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tives, including energy sufficiency and environmental quality. "57 

Likewise, Section 4{e){1) of the Act gives the Secretary the authority to 
impose conditions in the license in order to help assure that a deepwater 
port will be in the national interest: 

53. DeciSion, supra note 43, at app. 8-16 (DOJ), C-4 (FTC). 
54. Id. app. 8-16 (DOJ), C-5 to C-6 (FTC). 
55. Id. app. 8-20. 
56. Id. app. C-2. 
57. 33 U.S.C. § 1503(cX3) (1976). 
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In issuing a license for the ownership, construction, and operation of a deep
water port, the Secretary shall prescribe any conditions which he deems nec
essary to carry out the provisions of this [Act], or which are otherwise required 
by any Federal department or agency pursuant to the terms of this [Act). 58 

85 

On December 17, 1976, then Secretary of Transportation William T. 
Coleman, Jr. issued "The Secretary's Decision on the Deepwater Port Li
cense Application of LOOP, Inc." and "The Secretary's Decision on the 
Deepwater Port License Application of Seadock, Inc." These documents 
announced his decision to offer nearly identical licenses to the two appli
cants. 59 Because LOOP has accepted its license, the LOOP Decision will 
be the reference document for this article. 

A. ANAL YTiCAL FRAMEWORK 

In deciding which recommendations from the DOJ and FTC Reports to 
incorporate as conditions in the license, the Secretary was faced with a 
complex and unprecedented combination of factors, both with respect to 
the antitrust analysis itself and with respect to the role which that analysis 
should play in deciding whether and with what conditions to issue a license. 

1. Antitrust Factors 

The first step in the antitrust analysis is the selection of the appropriate 
analytical framework. A classical free market analysis of problems such as 
shipper-ownership and vertical integration cannot by itself yield realistic re
sults in a regulated context because the economic regulation of the port 
results in various structural controls and constraints which destroy the valid
ity of several fundamental assumptions of a free market analysis. On the 
other hand, a regulated industries antitrust analysis is not entirely appropri
ate because, although a deepwater port itself will be a regulated common 
carrier, the vertical integration of the oil company owners necessitates an 
analysis which goes beyond the port itself to the oil industry at large. As 
the analYSis broadens to the oil industry at large, it is confronted with an 
industry which is regulated in some segments, narrowly "regulated" by 
price "controls" (ceilings) in other segments, and unregulated in still other 
segments. In addition, the vast diversity of end products which results from 
crude oil creates a flexible and dynamic industry the shape and mixture of 
which at any point in time is partly a reflection of the mixture of regulation, 
price controls, and nonregulation which forms the legal and economic envi
ronment in which the industry exists. Given this dynamic mixture of verti
cally linked regulated, semi-regulated, and unregulated segments of an 

58. Id. § 1503(eX1). 
59. See, e.g., Decision, supra note 43. Appendix A of each decision is the license itself. 

In order to clarify certain ambiguities in the two licenses, they were modified Slightly and reissued 
on January 17, 1 977. 
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industry, the threshold task of determining the appropriate antitrust analyti
cal framework is in itself a difficult matter as to which knowledgeable ana
lysts vary widely. 60 

An added complexity which must be factored into the analysis derives 
from the possibility that oil company owned and publicly owned ports may 
someday be operating contemporaneously. Although it is unlikely that 
there will ever be two or more geographically proximate "competing" 
ports, it is clear in the broader view of the oil industry at large that the extent 
to which a deepwater port could engage in anticompetitive activities would 
in a very real sense be limited by the existence, or even the possibility, of a 
publicly owned deepwater port somewhere else in the system. This poten
tial for parallel operation of private and public "competing" facilities 
presents a situation which is rare to antitrust analysts. By the same token, 
as noted above,61 the extent to which transshipment and lightering will pro
vide viable alternative methods of transportation depends upon legal and 
environmental constraints which may change drastically in the future. 

Finally, perhaps the most fundamental problem presented in the anti
trust analysis is that deepwater ports are an unknown entity in this country. 
Thus, in addition to all of the other uncertainties which are inherently 
presented to an analysis of this kind, such as the impact of Alaskan oil, the 
reliability of Middle East supply, the nation's future energy consumption pat
terns, and the rate regulation of oil pipelines, all anticompetitive safeguards 
imposed in deepwater port licenses must be based upon an educated 
guess as to what owner-shippers and nonowner-shippers, as well as possi
ble public owners and investors generally, might do in future years in rela
tion to deepwater ports. Most of the competitive safeguards are preventive, 
rather than after-the-fact remedies. As with any prospective safeguard, 
and more so in relation to a situation such as the deepwater ports which has 
never existed before, these prospective safeguards must be very carefully 
constructed in order to provide complete coverage without overkill; they 
must retain the flexibility to respond to future situational changes; and they 
must avoid creating obstacles which merely redirect future behavior into 
less efficient mode without eliminating the abuses. 

2. Transportation Factors 

Added to these difficulties of developing a reliable antitrust analysis 
and solutions is the problem ultimately placed by the Act upon the Secre
tary in determining the extent to which the antitrust problems should be 

60. See, e.g., Lipsey & Lancaster, The General Theory of Second Best, 24 REV. OF ECON. 

STUDIES 11-32 (1956); M. DE CHAZEAU & A. KAHN, supra note 7; R. CASSIDY, PRICE AND PRICE 

BEHAVIOR IN THE PETROLEUM INDUSTRY(1954). 

61. See introductory discussion at the beginning of this article supra. 
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incorporated in order to assure the development of a transportation project 
which is "in the national interest," as required by the Act. 62 

B. liCENSE SAFEGUARDS 

Most of the safeguards recommended in the DOJ Report and the FTC 
Report were incorporated in the licenses. In determining which safeguards 
to apply, the Decision notes: ' 

In general, the findings of the Attorney General and the FTC are consistent, 
and both agencies express similar concerns . . . . Although I do not agree 
with every statement made in the analysis of either the Attorney General or the 
FTC, I have found their conceptual framework and specific recommendations 
generally reasonable, sound and constructive. I have accepted and incorpo
rated into the license almost all their recommendations for conditions. 

Where I have not followed their specific advice, I have adopted an alternative 
course, explained below, that, in my judgment, will work more effectively. 
Where I have chosen an alternative, it has been primarily because another 
Federal agency has the statutory authority and operating responsibility, and the 
statute permits the regulatory agency to do exactly what the Attorney General 
and the FTC request. Thus, I am reluctant to assert my conditioning authority in 
a way that duplicates or conflicts with the proper exercise of another agency's 
authority.63 

The Decision continues by indicating the basic policy guidelines which 
were applied in deciding which anticompetitive safeguards to incorporate: 

In my judgment (and the Attorney General apparently agrees), the proper con
struction and operation of a deepwater port offers certain environmental, eco
nomic and transportation benefits. We must ensure, therefore, that in 
furtherance of antitrust objectives, we do not defeat important transportation 
objectives by creating unnecessary impediments to construction of the port. 
Accordingly, I am applying the following policy guidelines in reconciling the 
antitrust recommendations with other important transportation objectives: 

(a) Consistent with our stated policy, we will encourage the action of competi
tive forces to the maximum extent feasible. 

(b) In the interest of rational delineation of Federal agency responsibility, we 
will avoid exercising jurisdiction that duplicates that of other agencies, in
stead seeking reform of ineffective agency practices through intervention 
in that agency's proceedings and, if necessary, by proposing legislation 
to amend· its statutory charter. 

(c) We will exercise our authority in conditioning the license and regulating 
the port to the extent necessary to fill the gaps in the regulatory framework 
in order to prevent discrimination and anticompetitive practices in an ef
fective manner. 

(d) In constructing or advocating any regulatory scheme, we will follow the 
advice of the Supreme Court in American Trucking Association v. Atchi-

62. 33 U.S.C. § 1503(c)(3) (1976). 
63. Decision, supra note 43, at 45. 
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son, T. & S.F.R.R. "flexibility and adaptability of changing needs and 
patterns of transportation is an essential part of the office of a regulatory 
agency." We will attempt to avoid regulating" ... the present and the 
future within the inflexible limits of yesterday," by devising a regulatory 
and enforcement mechanism, rather than fixing rigid conditions. 

(e) We will seek to ensure that the applicant is both motivated and required to 
comply with the traditional obligations of a common carrier "clothed with 
public interest.' '64 

Finally, the Decision reviews the four major areas of concern ex~ 

pressed in the DOJ and FTC Reports---discrimination to nonowners, ca
pacity, rate regulation, and inland transportation-and indicates why the 
recommendations with respect to each area of concern were or were not 
accepted. 

1 . Use by Nonowners 

The Decision expresses agreement that oil company owners of a deep
water port would have incentive to discourage the use of the port by no
nowners by designing and operating the port in a fashion that favors 
owners. The Decision notes that despite this incentive, the shareholders of 
the port "must recognize that possession and control of the deepwater port 
brings with it certain obligations to furnish service to all shippers, even com
petitors of the shareholders. "65 To help assure that the port design and 
'operation do not discriminate against nonowners, the Decision establishes 
the following license conditions, consistent with the recommendations in 
the DOJ and FTC Reports: 

In the license, we utilize the mechanism of review and approval of the Opera
tions Manual to control the imposition of conditions of service by the licensee. 
DOT, and in particular, the Coast Guard, which will have primary responsibility' 
for the Operations Manual, will consult and cooperate with the Department of 
Justice and the FTC on all matters of the Operations Manual which relate to 
conditions of service and limitations imposed on vessels calling and cargoes 
tendered. 

The proration policy of the port, applicable when cargoes tendered exceed 
capacity, shall be included in the Operations Manual and similarly reviewed. 
We also will conduct public hearings, as suggested by the FTC, if after exami
nation of any proposed limitations, the FTC deems such hearings necessary to 
explore the reasonableness of such limitations. 

To provide guidance on the reasonableness of any conditions imposed by the 
licensee, and to be generally responsive to the particular recommendations of 
the Attorney General, we have included in the license specific requirements 
ensuring nondiscrimination in vessel handling, and acceptance of cargoes and 
storage segregations. 

64. Id. at 46 (footnotes omitted). 
65. /d.at47. 
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We have made an explicit condition of the license a general prohibition against 
discrimination, prohibiting either a licensee or owner from discriminating 
against shippers or owners of oil in the facilities furnished, services rendered, 
or rates charged, so as to make available the remedies of the Deepwater Port 
Act for discriminatory behavior. 66 

89 

Prior approval requirements such as these create tremendous uncer
tainty for potential owners because there have never been any deepwater 
ports. By the time the Operations Manual is ready for approval, the port 
owners will already have invested tens and perhaps hundreds of millions of 
dollars into the port. At that point in time, when the Department of Trans
portation can require that the Manual be modified in a certain fashion, the 
owners have little bargaining leverage, short of political pressure beyond 
the scope of the license process itself. On the other hand, if an offer of the 
license itself had to await approval of the operating details which will be in 
the Operating Manual, the cost of proceeding to the point where a license 
could be offered would be so high, given the risk that an offer might not be 
made, so as to discourage most or all potential investors. Thus, imposition 
of these prior approval requirements reflects the decision to require those 
approvals after, not before, the license is offered. As in many areas of 
government regulation, this decision is the result of a situation in which ei
ther the government must assume that private enterprise will act in the pub
lic interest (in which case there would be no prior approval requirements), or 
private enterprise must assume that the government officials will act respon
sibly (in which case prior approval would be denied only upon good 
cause}--and the government, with the "upper hand" (the licensing author
ity), elects to proceed along the latter course because responsible govern
ment is institutionally more likely in our society than publicly-minded private 
enterprise. 

2. Capacity 

The DOJ and FTC Reports indicate that the demand estimates 
presented by the applicants are conservative, and that oil company port 
owners have little incentive to expand, especially if the expansion is desired 
only by nonowners.67 In response to these concerns, the Decision notes 
that three steps will be taken. The first step is simply that the port must be 
expanded at least as large as contemplated in the license application if 
shippers willing to make throughput commitments so desire. The second 
requirement is that "the Secretary can compel expansion of capacity an 
additional 25% in a situation where demand is evidenced by commitments 
of shippers for throughput, and he finds that expansion is technically practi
cal, economically reasonable, financially feasible and environmentally 

66. Id. at 48 (references to license articles omitted). 
67. Id. app. 8-18 (DOJ), C-3 (FTC). 
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sound. "68 

In conjunction with such a mandated expansion, the Decision notes 
that: 

In any action to compel expansion, the Secretary must observe the tenents of 
due process by affording opportunity for hearing, and will be bound by stand
ards of reasonableness and consistency with regulatory principles. In view of 
the extra capacity which is possible in the design approach taken by LOOP, 
we do not forsee that this requirement will impose undue hardship.69 

Finally, the Decision notes that the DOJ and FTC recommendations 
which are intended to induce expansion will be adopted as license condi
tions. The Decision indicates that: 

Proration policies will require review and approval of DOT, in like manner as 
the conditions of service. The FTC advises that effective proration policies 
can create incentives to expand (or at least reduce incentives to restrict the 
size of the Port). 

Any shareholder or group mustbe able to authorize the corporation to expand 
the facilities. As LOOP explains, additional shareholder action is not now re
quired for expansion to the limit of the application, but without this provision in 
the license, shareholders holding, in the aggregate, more than 25% of the 
shares could block expansion. 

Preferential rights of shareholders to the shares of other owners, offered for 
sale, will be prohibited .... 

Shares must be made available at times of expansion, when new financing is 
required. The Attorney General has recommended that shares be available 
during the life of the project, on a continuous basis. We believe that such 
availability would diminish incentives for investment, in the early, higher risk 
stages of construction. Accordingly, we will require LOOP to hold ownership 
open until the closing of the initial financing, which will be for six months after 
the effective date of the license. We also will require ... that ownership be 
reopened upon subsequent financing for expansion. This will give outside 
shippers an opportunity to jOin in the benefits (and risks) of new facilities, but 
minimize the potential dilution of profits arising out of the original investment 
risks. 

Shareholders must have the option to purchase additional shares to adjust 
ownership interests to conform to throughput percentages. The Attorney 
General recommends annual adjustments of ownership shares; the FTC does 
not specify a period (but prefers a short period) and LOOP has suggested five
year adjustments. We think that three-year intervals for adjustment of owner
ship shares, the interval selected by the LOOP shareholders for the initial share 
redistribution (after a two-year "start-up" period), should be the maximum in
terval, and we have so provided in [the license). The concern of LOOP about 
the threat of future antitrust litigation on this point should be put to rest by the 
offer of a "Business Review Letter" by the Department of Justice.1o 

68. Id. at 49. 
69. Id. at 50 (footnotes omitted). 
70. Id. at 50-51 (footnotes and references to license articles omitted). 
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68. Id. at 49. 
69. Id. at 50 (footnotes omitted). 
70. Id. at 50-51 (footnotes and references to license articles omitted). 
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As intended, these conditions have two advantages. They help re
duce the incentive to owners to maintain their original throughput, as dis
cussed above,71 and they help to provide the authority and incentive for 
anyone who desires to obtain an expansion of the port. One disadvantage 
is that, unlike most other oil pipelines, the original owners have no control 
over who the subsequent owners may be. Perhaps a more fundamental 
disadvantage is that the imposition of conditions on the sale of shares re
quires federal oversight in relation to the internal corporate documents of 
the licensee, which is generally unprecedented except as to federally 
chartered entities such as banks.72 

The extent to which these license conditions are necessary or desira
ble to achieve their intended purpose, and the effect of this detailed federal 
oversight, will be viewed with great interest by many. This type of federal 
"regulation" is a concept which may appear more frequently in years to 
come with respect to a variety of joint quasi-public projects that can benefit 
the nation but are too large to interest any significant number of non-federal 
public entities, or with respect to private projects that are too large for any 
private firm to undertake alone. 

3. Rate Regulation 

To keep the competitive advantage of the owner-shipper from being 
exacerbated by the potential 70% return on equity allowed by the Consent 
Decree,73 both the DOJ and FTC Reports recommend that the Secretary 
exercise indirect control over port tariff rates by making determinations as to 
the reasonableness of the port rate of return. 74 In declining to accept this 
recommendation, the Decision notes: 

Since this problem is common to oil-company owned deepwater ports and oil
company pipelines, the solution should also be common. Any remedy im
posed by DOT to control deepwater port rates ignores the larger problem of 
pipeline rates. The correct approach is broader, including pipelines as well as 
deepwater ports. As I read the Interstate Commerce Act, the ICC [now FERC] 
now has the authority to handle the rate issue in the manner that the Attorney 
General suggests that I do by imposing conditions. Thus, DOT will urge, by 
participation in regulatory proceedings, that the [FERC] reassess the methods 
used to compute the proper rate of return, and to give full consideration to the 
fact of ownership by principal customers in determining the reasonableness of 
the return itself. The Attorney General, no doubt, will join in such proceed-

In certain circumstances, the Antitrust Division of the Justice Department will "review pro
posed business conduct and state its enforcement intentions" in a business review letter in re
sponse to a written request describing the situation in question. 28 C.F.R. § 50.6 (1977). 

71. See text accompanying note 52 supra. 
72. For national banks, for example, see 12 U.S.C. §§ 21-42 (1976) (organization and other 

general matters); id. §§ 51-67 (capital, stock, and stockholders); and id. §§ 71-78 (directors). . 
73. See text accompanying notes 16-17 supra. 
74. Decision, supra note 43, app. 8-21 (DOJ), C-2 (FTC). 
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ings. If the [FERC] considers itself bound by statute or precedent, DOT will 
seek remedial legislation, and the Attorney General can join in such request. 
A solution developed for oil-company owned petroleum pipelines would also 
be applicable to the LOOP project. 75 

The argument that the Department will not interfere with the establish
ment of rates because it is within the domain of the FERC could, of course, 
be applied with equal vigor to the conditions of service, over which the 
Department has retained authority in the license to exercise control. Al
though there is sound basis for exercise of control by the Department over 
certain matters of port design because the FERC has no statutory authority 
to do so, nothing in the Deepwater Port Act or in the Interstate Commerce 
Act would support including conditions of service within the Department's 
control while excluding ratemaking. Apparently, the basis for the distinction 
is that the conditions of service are essential to assure that the ports are 
operated in the manner contemplated by Congress in creating the Act, es
pecially in assuring that nonowners have access to the port. Thus, waiting 
to see if the FERC will impose such conditions after experience has shown 
a need for them, rather than imposing them in advance in the license, could 
jeopardize the viability of the entire deepwater port concept. With respect 
to rates, on the other hand, there is no reason to believe that nonowners 
would not at least have access to the ports, as contemplated by Congress, 
even if the ports operated under the existing rate regulation formula. In this 
sense, it is apparent that the decision to retain authority in the license was 
based in some instances on the need for safeguards where the ICC has no 
authority under the Interstate Commerce Act, and was based in other in
stances on the need for safeguards where the ICC has the authority but 
simply has not acted. ·This dichotomy illustrates that two policy guidelir;Jes 
enumerated in the Decision can be inconsistent to a certain extent, because 
in attempting to "fill the gaps in the regulatory framework in order to prevent 
discrimination and anticompetitive practices," it is not always possible to 
"avoid exercising jurisdiction that duplicates that of other agencies. "76 

4. Inland Transportation 

In response to the concern noted in the DOJ and FTC Reports that the 
ability of nonowners to use the port would be meaningless unless they 
could be assured of receiving equally nondiscriminatory treatment in the 
connecting downstream pipelines, the Decision notes: 

The Secretary has a special obligation to ensure that the oil imported through 
the deepwater port by a non-owner can be delivered to a common carrier pipe
line for further transportation without discrimination. Consequently, DOT will 
exercise such regulatory responsibilities as are necessary to ensure that ship-

75. Id. at 53. 
76. Id. at 46. 
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pers through the port have access to common carrier pipelines and that the 
policies applicable to the port are not frustrated downstream. 77 

This obligation will be fulfilled in the following manner: 
The license ... provides for review of joint arrangements by DOT, including 
proration pOlicies, and [as] an additional incentive, we have included a require
ment for storage until accepted by connecting carriers. [The license] also re
quires provision of facilities for delivery to connecting carriers, which are not 
now required by the Interstate Commerce Act, but are clearly part of the duties 
of a common carrier of this kind. 78 

93 

The implementing provision in the license divides the connecting pipe
lines into three categories--existing pipelines owned or controlled by the 
port owners, new pipelines owned or controlled by the port owners, and 
pipelines not owned or controlled by the port owners-and specifies re
quirements which vary in accordance with the ability of the owners to imple
ment them, which in turn varies with the degree of ownership of the port 
owners over such pipelines. 79 

77. Id. at 55. 
78. Id. at 56 (references to license articles omitted). 
79. Article 16 of the LOOP license provides: 
The License shall establish with such common carrier pipelines as are owned or con
trolled by the Owners of the Licensee and their affiliates, or any of them, fair and adequate 
arrangements as may be reasonably required for the transportation of oil from the Port 
Complex to inland pomts served by such pipelines. Any requirements in such arrange
ments for minimum tender, shipment specification, or other conditions of shipment shall 
not be more restrictive than the conditions of shipment for the Port Complex, except such 
requirements that may be justified by pre-existing physical limitations of connecting facili
ties which cannot be readily corrected without substantial investment. The arrangements 
shall include a requirement that policies and practices conceming acceptance of cargoes 
when tenders exceed capacity shall be consistent with the policies and practices of the 
Port Complex. If any such common carrier pipeline fails or refuses to accept a shipment 
of any part thereof when properly tendered, the Licensee shall store such shipment or part 
without penalty until it shall have been accepted by such carrier. 

Any pipeline constructed or extended after the date of issuance hereof, owned or controlled by the 
Owners or affiliates, or any of them, which will or reasonably could provide a connection between 
the Port Complex and any common carrier pipeline, shall (a) be owned by a single entity which shall 
operate such pipeline as a common carrier under the Interstate Commerce Act; (b) provide for 
terminal tankage on a common warehouse basis; and (c) participate in joint arrangements and 
conduct operations in a manner consistent with the provisions of the preceding paragraph. 

The Licensee shall use its best efforts to establish similar arrangements with common carrier pipe
lines, not owned or controlled by Owners or affiliates, which will or reasonably could provide a 
connection with the Port Complex. 

As used in this Article, the term "ownership" shall include, but not be limited to, ownership of any 
corporation owning pipeline facilities and any joint interest in pipeline facilities. The term "control" 
shall mean actual or legal control, contractual control, control by ownership of the majority of the 
voting stock in a corporation owning pipeline facilities or ownership of the majority of joint interests 
in pipeline facilities. The term "affiliate" shall include any corporation or business entity, con
trolled by, controlling, or under common control with the Licensee or any Owner. 
Id. app. A-10 to A-11 . 

1978] Antitrust Aspects 

pers through the port have access to common carrier pipelines and that the 
policies applicable to the port are not frustrated downstream. 77 

This obligation will be fulfilled in the following manner: 
The license ... provides for review of joint arrangements by DOT, including 
proration pOlicies, and [as] an additional incentive, we have included a require
ment for storage until accepted by connecting carriers. [The license] also re
quires provision of facilities for delivery to connecting carriers, which are not 
now required by the Interstate Commerce Act, but are clearly part of the duties 
of a common carrier of this kind. 78 

93 

The implementing provision in the license divides the connecting pipe
lines into three categories--existing pipelines owned or controlled by the 
port owners, new pipelines owned or controlled by the port owners, and 
pipelines not owned or controlled by the port owners-and specifies re
quirements which vary in accordance with the ability of the owners to imple
ment them, which in turn varies with the degree of ownership of the port 
owners over such pipelines. 79 

77. Id. at 55. 
78. Id. at 56 (references to license articles omitted). 
79. Article 16 of the LOOP license provides: 
The License shall establish with such common carrier pipelines as are owned or con
trolled by the Owners of the Licensee and their affiliates, or any of them, fair and adequate 
arrangements as may be reasonably required for the transportation of oil from the Port 
Complex to inland pomts served by such pipelines. Any requirements in such arrange
ments for minimum tender, shipment specification, or other conditions of shipment shall 
not be more restrictive than the conditions of shipment for the Port Complex, except such 
requirements that may be justified by pre-existing physical limitations of connecting facili
ties which cannot be readily corrected without substantial investment. The arrangements 
shall include a requirement that policies and practices conceming acceptance of cargoes 
when tenders exceed capacity shall be consistent with the policies and practices of the 
Port Complex. If any such common carrier pipeline fails or refuses to accept a shipment 
of any part thereof when properly tendered, the Licensee shall store such shipment or part 
without penalty until it shall have been accepted by such carrier. 

Any pipeline constructed or extended after the date of issuance hereof, owned or controlled by the 
Owners or affiliates, or any of them, which will or reasonably could provide a connection between 
the Port Complex and any common carrier pipeline, shall (a) be owned by a single entity which shall 
operate such pipeline as a common carrier under the Interstate Commerce Act; (b) provide for 
terminal tankage on a common warehouse basis; and (c) participate in joint arrangements and 
conduct operations in a manner consistent with the provisions of the preceding paragraph. 

The Licensee shall use its best efforts to establish similar arrangements with common carrier pipe
lines, not owned or controlled by Owners or affiliates, which will or reasonably could provide a 
connection with the Port Complex. 

As used in this Article, the term "ownership" shall include, but not be limited to, ownership of any 
corporation owning pipeline facilities and any joint interest in pipeline facilities. The term "control" 
shall mean actual or legal control, contractual control, control by ownership of the majority of the 
voting stock in a corporation owning pipeline facilities or ownership of the majority of joint interests 
in pipeline facilities. The term "affiliate" shall include any corporation or business entity, con
trolled by, controlling, or under common control with the Licensee or any Owner. 
Id. app. A-10 to A-11 . 



HeinOnline -- 10 Transp. L.J. 94 1978

94 Transportation Law Journal [Vol. 10 

Thus, the Decision notes that although the Interstate Commerce Act 
and the antitrust laws are the most suitable vehicles by which the basic 
abuses of shipper-ownership are to be cured, the Department will exercise 
oversight in relation to joint arrangements between the port and connecting 
downstream pipelines. The unavoidable difficulty in this approach, of 
course, is the impossibility of specifying in advance the connecting down
stream pipelines to which this oversight could or should apply. In theory, 
this could extend the Department's reach to a large portion of the nation's 
total oil pipeline system. In practice, the Department's reach via this provi
sion would probably remain within the immediate geographical area of the 
port, given the strong suggestions in the Decision of a desire to avoid the 
use of a deepwater port license to involve the Department in oil pipeline 
economic regulation generally. 80 

One recommendation not accepted in the Decision is that each share
holder, rather than only the licensee, be liable to fulfill the joint tariff condi
tions of the Iicense.81 The license does impose individual shareholder 
liability for certain matters,82 and the rationale for rejecting the recommen
dation in relation to joint tariffs is not clear. On one hand, direct share
holder liability for nondiscriminatory license conditions such as 
nondiscriminatory joint tariffs may not be effective because each share
holder could plead that it did not individually have complete control over the 
port's end of a joint tariff. On the other hand, the absence of direct share
holder liability may eliminate the Department's ability to oversee joint tariffs 
because the port as an entity had no control over the other end of a joint 
tariff. Thus, both shareholder and licensee responsibility for joint tariffs 
would be necessary for effective enforcement. 

C. PORT OWNERSHIP BY NON-SHIPPERS 

As noted above,83 the Act establishes a priority of ownership fordeep
water ports-first to adjacent coastal states, second to entities other than 
oil companies, and finally, to oil companies. Nonetheless, the Decision 
mentions only the possibility of port ownership partially or entirely by oil 
companies shipping their own oil. The Decision is probably silent about 
the ownership by non-shippers because no non-shippers joined in the li
cense applications. 84 However, it is possible that the port could in time 
become an attractive investment to one of the relatively few independent oil 
pipeline companies or to other types of public and private investors. As a 
general matter, the presence of other investors would help to reduce the 

80. Id. at 55. 
81. See note 79 supra. 
82. See Decision, supra note 43, app. A-7 to A-8 (Article II: Nondiscrimination). 
83. See text accompanying note 36 supra. 
84. See DeCision, supra note 43, at 3. 
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possibility of anticompetitive behavior because a vertically integrated owner 
may have different motives for a port than an investor whose sole purpose 
is to reap the best return on the port investment itself. Without delving into 
the theoretical possibilities which may flow from partial or entire ownership 
by non-shippers, it is noted at this point that such ownership of the ports 
could fundamentally affect the basic assumptions underlying this analysis. 

V. CONCLUSION 

In the process of analyzing the two deepwater port applications submit
ted by the oil companies, the Department of Justice and the Federal Trade 
Commission have made clear their considerable suspicion as to the mo
tives of the oil company applicants. Those agencies are, of course, 
acutely aware of the difficulty of relying solely upon the antitrust laws to 
remedy problems after they have developed; thus, they recommended the 
implementation of an ounce of prevention at the outset as being considera
bly more desirable than a pound of cure. 

The Secretary of Transportation, on the other hand, while acknowledg
ing the concerns of the antitrust experts, added the countervailing concern 
that an overabundance of prospective safeguards in relation to perceived 
potential abuses. which have not yet ripened and may never ripen could 
discourage potential owners from constructing a port. Thus, the Secretary, 
who is required by the Act to have a broader view of the problem than 
merely attempting to curtail anticompetitive practices within the oil industry, 
noted that some of ~he preventive measures proposed by the DOJ and FTC 
Reports were aimed at problems which are far broader in scope than just 
the deepwater ports. To that end, the Secretary refused to jeopardize the 
deepwater ports by allowing them to be used by the antitrust agencies to 
cure a much broader problem, the responsibility for which rests with an
other agency. Moreover, there are inherent social and economic ineffi
ciencies in attempting to solve broader problems with remedies which are 
aimed in a piecemeal or patchwork fashion at individual narrow aspects of 
the broader problems. 

Most of the prospective safeguards recommended in the DOJ and FTC 
Reports were incorporated into the licenses. Only time will tell whether 
those safeguards will reduce the potential for harm, or merely shift an undi
minished burden from enforcement after-the-fact to policing during-the-fact. 

Many elements in the equation are as yet uncertain--oil demand, oil 
supply, oil pipeline rate regulations, and the number of deepwater ports, to 
name a few--and it remains to be seen how these elements will affect the 
ultimate outcome. As the situation progresses, the deepwater ports will be 
viewed with avid interest by many-the Department itself, the antitrust 
agencies, several other government agencies, the oil industry, antitrust law-
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yers everywhere, and the American consumer who, if all goes well, will be 
the ultimate beneficiary of the ports. 
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Recent Developments in the Transportation of 
Hazardous Materials 

RUSSELL S. FRYE· 

I. INTRODUCTION 

Since the fall of 1976 there has been a rapidly growing interest in the 
protection of workers, the public, and the environment from the dangers of 
hazardous materials. 1 Alarmed by accidents involving tank cars filled with 
toxic gases, incidents of massive environmental contamination by pollutants 
such as mercury and kepone, and the discovery of carcinogenic sub
stances in workplaces and public water supplies, environmental, labor, and 
consumer protection groups have strengthened their demands for federal 
regulatory activity. President Carter, in his Environmental Message to Con
gress in May, 1977, stressed the high priority his Administration places on 
the control of hazardous chemicals. 2 

• Associate, Smith & Schnacke; Dayton, Ohio; A.B., Princeton University, 1975; J.D., Uni
versity of Denver, 1 978. 

1. Although the Clean Air Act, 42 U.S.C. §§ 7601-7626 (1976), the Federal Water Pollution 
Control Act, 33 U.S.C. §§ 1251-1376 (197.6) and the Safe Drinking Water Act, 21 U.S.C. § 349, 
42 U.S.C. §§ 201, 300f to 300j-9 (1976), all had provisions dealing with hazardous or toxic 
pollutants, and regulations under the Occupational Safety and Health Act, 29 U.S.C. §§ 651-678 
(1976), providing for protection of employees from certain hazardous substances have been in 
existence for several years, real concern over hazardous substances, particularly those with subtle 
or chronic health effects, has been steadily increasing in recent years. 

2. 123 CONGo REC. S8364 (daily ed. May 23, 1977). 
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Not surprisingly, this concern has resulted in federal legislative and 
regulatory activity, including new federal regulations concerning hazardous 
materials which will have a significant impact on the transportation industry. 
Prior to these recent developments, federal control over the transportation 
of hazardous materials was vested exclusively in the Secretary of Transpor
tation under the Hazardous Materials Transportation Act (HMTA).3 In 1976, 
through the enactment of the Resource Conservation and Recovery Act of 
19764 and the Toxic Substances Control Act,S the Environmental Protec
tion Agency was given new regulatory authority concerning hazardous 
wastes and toxic chemical substances a~d mixtures, to which carriers of 
these substances will frequently be subject. Regulations under the authority 
of these two statutes will first be promulgated in 1978. EPA has already 
promulgated regulations prohibiting spills of hazardous substances under 
the Federal Water Pollution Control Act.6 Meanwhile, the Occupational 
Safety and Health Administration is developing regulations under Hie au
thority of the Occupational Safety and Health Act of 1970 dealing with 
three areas: employee exposure to carcinogens; labeling and data availabil
ity for hazardous substances; and training and health monitoring for em
ployees who handle hazardous substances. The applicability of these 
impending regulations to the transportation industry, the interaction of these 
statutes with each other and with other federal and state legislation, and the 
potential effects of these new developments on the transportation industry 
will be examined. 

II. HAZARDOUS WASTE TRANSPORTATION 

The Resource Conservation and Recovery Act of 1976 is the environ
mental legislation most clearly applicable to the transportation industry. 
Congress had previously addressed the problem of solid waste manage
ment in the Solid Waste Disposal Act of 19657 and the Resource Recovery 
Act of 1970.8 The earlier laws provided federal assistance to state and 
local governments for the planning and development of resource recovery 
and solid waste disposal programs and authorized the promulgation of 

3. 49U.S.C. §§ 1471,1655,1761-1762,1801,1812(1976). The Secretary is directed to 
.. protect the Nation adequately against the risks to life and property which are inherent in the trans
portation of hazardous materials in commerce." Id § 1801. The Materials Transportation Bureau 
within the Department of Transportation (DOT) is responsible for the enforcement of a large number 
of regulations governing container manufacturers, shippers, and carriers of materials determined by 
DOT to be hazardous when transported in interstate commerce. 49 C.F.R. ch. 1 (1976). 

4. 42 U.S.C. §§ 6901-6987 (1976). 
5. 15 U.S.C. §§ 2601-2629 (1976). 
6. 43 Fed. Reg. 10,474 (1978) (to be codified at 40 C.F.R. §§ 116-19). 
7. PUb. L. No. 89-272, 79 Stat. 997 (1965) (current version at 42 U.S.C. §§ 6901-6987 

(1976)). 
8. Pub. L. No. 91-512, 84 Stat. 1227 (1970) (repealed 1976). 
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waste management guidelines. Under this federal encoura@ement, all of the 
states had issued some kind of solid waste disposal regulations by 1975.9 

These state programs did little, however, to curb the growing dangers to 
health and the environment from hazardous wastes. 1 0 This was one of the 
major concerns behind the enactment of the Resource Conservation and 
Recovery Act of 1 976. 

A. STA TUTORY PROVISIONS 

The Act addresses three areas of solid waste problems: municipal 
waste disposal, including open dumping; government procurement of re
covered materials; and hazardous wastes. Subtitle C of the Act, "Hazard
ous Waste Management, "11 provides the EPA with direct regulatory 
authority over transporters of hazardous waste. 1 2 A hazardous waste is de
fined in the Act as any solid waste, 13 or combination of solid wastes, which 
may: 

(A) cause, or significantly contribute to an increase in mortality or an increase 
in serious irreversible, or incapacitating reversible, illness; or 

(8) pose a substantial present or potential hazard to human health or the en
vironment when improperly treated, stored, transported, or disposed of, or 
otherwise managed. 14 . 

Many types of wastes which are frequently transported in large quanti
ties could fall within this definition.15 The EPA Administrator is directed to 

9. SAVAS, EVALUATING THE ORGANIZATION OF SERVICE DELIVERY: SOLID WASTE COLLECTION AND 
DISPOSAL, ch. 14 at 33 (1975). 

10. U.S. ENVIRONMENTAL PROTECTION AGENCY, THIRD REPORT TO CONGRESS: RESOURCE RECOV
ERY AND WASTE REDUCTION (1975); H.R. REP. No. 1491, 94th Cong., 2d Sess. 11, reprinted in 
[1976] U.S. CODE CONGo & AD. NEWS 6238,6249. . 

11. 42 U.S.C. §§ 6921-6931 (1976). 
12. A different provision of the Act may eventually have a greater, though less direct, impact 

on the transportation industry. Section 8002U), 42 U.S.C. § 6982U) (1976), established a Re
source Conservation Committee directed to study and report to Congress and the President on, 
inter alia, "the effect of existing public policies ... upon resource conservation, and the likely 
effect of the modification or elimination of such incentives and disincentives ~pon resource conser
vation." One of the subiects being considered by the committee is the effect of freight rates and 
regulations on resource conservation. Cf. Ex Parte No. 319, Investigation of Freight Rates for the 
Transportation of Recyclable or Recycled Commodities (ICC investigation into the rate structure for 
rail transportation of recycled materials). For a detailed examination of the legislative history and the 
various provisions of the Act, see Kovacs & Klucsik, The New Federal Role in Solid Waste Manage
ment: The Resource Conservation and Recovery Act of 1976, 3 COLUM. J. ENV. L. 205-61 (1977). 

13. "Solid waste" here need not necessarily be in solid form; any solid, liquid, semisolid, or 
contained gaseous wastes which are not regulated under the Federal Water Pollution Control Act or 
the Atomic Energy Act of 1954, 42 U.S.C. §§ 2011-2254 (1976), are within the definition of 
"solid waste" provided in § 1004(27) of the Act, 42 U.S.C. § 6903(27). 

14. Section 1004(5), 42 U.S.C. § 6903(5) (1976). 
15. A 1976 report by the House Interstate and Foreign Commerce Committee estimated that 

30-35 million tons of hazardous wastes are placed in open dumps each year. H.R. REP. No. 1491, 
supra note 10, at 11. 
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promulgate regulations identifying characteristics of hazardous wastes and 
listing particular hazardous wastes subject to the provisions of the Act. 16 

Following identification of hazardous wastes, EPA must promulgate stand
ards for those persons who generate, transport, store, treat, or dispose of 
such wastes. 

EPA can set strict performance standards and will have to issue per
mits for approved hazardous waste treatment and disposal facilities, 17 but 
its regulatory authority over generators and transporters of hazardous 
wastes is much more limited. The primary goal of the provisions of the Act 
dealing with generators and transporters is the institution of a "cradle to 
grave" recordkeeping system which allows EPA to monitor all hazardous 
wastes from creation to final disposal, thereby ensuring that all of these 
wastes eventually reach authorized disposal facilities.18 Although there is no 
authority in the Act to directly regulate the generation of wastes, generators 
will be required to keep transportation records showing the carrier to whom 
the wastes were given and the intended destination of the wastes. The gen
erator will also be responsible for the use of appropriate containers and for 
labeling in accordance with EPA standards. 19 

Section 3003 of the Act20 requires the EPA Administrator to establish 
such standards applicable to transporters of hazardous wastes identified or 
listed by EPA as may be necessary to protect human health and the envi
ronment. These standards shall include requirements for: 

(1) recordkeeping concerning such hazardous waste transported, and their 
[sic] source and delivery points; 
(2) transportation of such waste only if properly labeled; 
(3) compliance with the manifest system. . .; and 
(4) transportation of all such hazardous waste only to the hazardous waste 
treatment, storage, or disposal facilities which the shipper designates on the 
manifest form . . . 21 

For any hazardous waste which is subject to the Hazardous Materials 
Transportation Act, the regulations promulgated by EPA for hazardous 
waste transporters must be consistent with DOT regulations under the 
HMT A. 22 Violation of any standard promulgated under the Act could result 
in imposition of a civil penalty of not more that $25,000 per day of noncom-

16. Section 3001(b), 42 U.S.C. § 6921(b) (1976). 
17. Sections 3004-3005, 42 U.S.C. §§ 6924-6925 (1976). 
18. Sections 3002-3003, 42 U.S.C. §§ 6922-6923 (1976). 
19. H.R. Rep. No. 1491, supra note 10, at 26. 
20. 42 U.S.C. § 6923 (1976). 
21. Section 3003(a), 42 U.S.C. § 6923(a) (1976). 
22. Section 3003(b), 42 U.S.C. § 6923(b) (1976). Since regulations requiring compliance 

with the manifest system, for example, were obviously intended to be different from DOT regula
tions requiring a shipper's certification before acceptance of a shipment of hazardous materials, 49 
C.F.R. § 177.817 (1976), it seems that EPA requirements can be different from and additional to 
DOT regulations without being "inconsistent" within the meaning of this section. 

100 Transportation Law Journal [Vol. 10 

promulgate regulations identifying characteristics of hazardous wastes and 
listing particular hazardous wastes subject to the provisions of the Act. 16 

Following identification of hazardous wastes, EPA must promulgate stand
ards for those persons who generate, transport, store, treat, or dispose of 
such wastes. 

EPA can set strict performance standards and will have to issue per
mits for approved hazardous waste treatment and disposal facilities, 17 but 
its regulatory authority over generators and transporters of hazardous 
wastes is much more limited. The primary goal of the provisions of the Act 
dealing with generators and transporters is the institution of a "cradle to 
grave" recordkeeping system which allows EPA to monitor all hazardous 
wastes from creation to final disposal, thereby ensuring that all of these 
wastes eventually reach authorized disposal facilities.18 Although there is no 
authority in the Act to directly regulate the generation of wastes, generators 
will be required to keep transportation records showing the carrier to whom 
the wastes were given and the intended destination of the wastes. The gen
erator will also be responsible for the use of appropriate containers and for 
labeling in accordance with EPA standards. 19 

Section 3003 of the Act20 requires the EPA Administrator to establish 
such standards applicable to transporters of hazardous wastes identified or 
listed by EPA as may be necessary to protect human health and the envi
ronment. These standards shall include requirements for: 

(1) recordkeeping concerning such hazardous waste transported, and their 
[sic] source and delivery points; 
(2) transportation of such waste only if properly labeled; 
(3) compliance with the manifest system. . .; and 
(4) transportation of all such hazardous waste only to the hazardous waste 
treatment, storage, or disposal facilities which the shipper designates on the 
manifest form . . . 21 

For any hazardous waste which is subject to the Hazardous Materials 
Transportation Act, the regulations promulgated by EPA for hazardous 
waste transporters must be consistent with DOT regulations under the 
HMT A. 22 Violation of any standard promulgated under the Act could result 
in imposition of a civil penalty of not more that $25,000 per day of noncom-

16. Section 3001(b), 42 U.S.C. § 6921(b) (1976). 
17. Sections 3004-3005, 42 U.S.C. §§ 6924-6925 (1976). 
18. Sections 3002-3003, 42 U.S.C. §§ 6922-6923 (1976). 
19. H.R. Rep. No. 1491, supra note 10, at 26. 
20. 42 U.S.C. § 6923 (1976). 
21. Section 3003(a), 42 U.S.C. § 6923(a) (1976). 
22. Section 3003(b), 42 U.S.C. § 6923(b) (1976). Since regulations requiring compliance 

with the manifest system, for example, were obviously intended to be different from DOT regula
tions requiring a shipper's certification before acceptance of a shipment of hazardous materials, 49 
C.F.R. § 177.817 (1976), it seems that EPA requirements can be different from and additional to 
DOT regulations without being "inconsistent" within the meaning of this section. 



HeinOnline -- 10 Transp. L.J. 101 1978

1978 Transportation of Hazardous Materials 101 

pliance.23 Any person who knowingly transports hazardous waste to a facil
ity which does not have an EPA permit or makes a false statement in any 
manifest, record, or report is subject to a criminal penalty of a fine of not 
more than $25,000 for each day of violation or imprisonment for not more 
than one year. 24 

Two other provisions of the Resource Conservation and Recovery Act 
could affect transporters of hazardous waste. First, regardless of any other 
provisions of the Act or regulations promulgated thereunder, the Adminis
trator, whenever he finds that the handling, storage, treatment, transporta
tion, or disposal of any solid waste or hazardous waste "is presenting an 
imminent and substantial endangerment to health or the environment," may 
bring suit in federal district court to restrain such handling or to take such 
other action as may be necessary.25 Second, § 3006 of the Act26 provides 
for EPA authorization of state hazardous waste programs which meet cer
tain criteria. After EPA authorization, enforcement of hazardous waste regu
lations would be handled by the state agency. While such state programs 
are being developed, the EPA Administrator may grant two-year interim au
thorization to states which have existing hazardous waste programs. 27 Be
cause no more than $25 million was authorized for grants to assist states in 
development and implementation of authorized state hazardous waste pro
grams,28 it is unlikely that most states will wish to take on the responsibili
ties of administering hazardous waste programs under the Act without 
further incentives. 

B. PROPOSED REGULATIONS 

Although regulations for waste generators and transporters were statu
torily required to be promulgated by April 1, 1978, EPA did not publish 
proposed regulations for transporters until April 28, 1978,29 with com
ments on these proposed regulations to be submitted by early fall and final 
regulations expected sometime in late 1978.30 Proposed Subpart C of 40 
C.F.R. Part 250 sets out the requirements for recordkeeping, compliance 

23. Section 3008(a), 42 U.S.C. § 6928(a) (1976). Note that this is considerably more than 
the $10,000 civil penalty provided in the HMTA, 49 U.S.C. § 1809 (1976). 

24. Section 3008(d), 42 U.S.C. § 6928(d) (1976). 
25. Section 7003, 42 U.S.C. § 6973 (1976). 
26. 42 U.S.C. § 6926 (1976). 
27. Section 3006(c), 42 U.S.C. § 6926(c) (1976). 
28. Section 3011(a), 42 U.S.C. § 6931(a) (1976). 
29. 43 Fed. Reg. 18,506 (1978). Four environmrntal groups have notified EPA, pursuant to 

§ 7002 (c) of the Act, of their intention to commence legal actions against the agency for failing to 
promulgate certain regulations within the statutory deadlines. 43 Fed. Reg. 36, 323 (1978). 

30. The comment period will not close until 60 days after all regulations under §§ 3001-
3005 (42 U.S.C. §§ 6921-6925) have been proposed, which is expected to be late in the summer 
of 1978. Final regulations will be effective six months after publication. 
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with the manifest system, loading, storage, delivery, emergency proce
dures, and marking and placarding of vehicles for transporters of hazard
ous wastes, as identified or listed by EPA.31 To comply with the above
mentioned requirement that hazardous waste transportation regulations 
must be "consistent with" DOT regulations under the HMTA,32 the pro
posed regulations do not set up separate standards for containers and pro
cedures used in the transportation of hazardous wastes, but rather 
incorporate the DOT regulations by a general requirement that any hazard
ous waste which meets the DOT criteria for a hazardous material must be 
handled in accordance with the provisions of the DOT hazardous materials 
regulations in addition to EPA regulations. 33 At the same time, DOT is revis
ing its regulations under the HMTA to include on the Hazardous Materials 
Table34 all listed hazardous materials when transported as wastes and all 
materials subject to EPA hazardous waste regulations, to address the prob
lem of mixtures of several types of wastes, and to make several other revi
sions to ensure consistency with EPA hazardous waste regulations and to 
adequately protect the public from the dangers of the transportation of haz
ardous wastes. 35 Publication of final DOT regulations is planned to coincide 
with that of final EPA regulations for hazardous waste transporters in late 
1978. 

31. There is some question whether a waste which meets EPA criteria for a hazardous waste, 
e.g., flammability, but has not been specifically listed by the Administrator as a hazardous waste is 
subject to hazardous waste regulations promulgated under the Act. In a cover letter circulated with 
draft proposed regulations on identifying hazardous wastes, EPA indicated a belief that wastes 
need not be specifically listed to be subject to regulation: "Several options for lists include waste 
types, process types, industry categories, substances, or a combination. In addition, whether the 
list is an example of wastes that are potentially dangerous, a definitive enforceable list of those 
defined to be hazardous, or some other approach is still under discussion." Although §§ 3002-
3004 of the Act (42 U.S.C. §§ 6922-6924 (1976), refer to "hazardous wastes identified or listed 
under this subtitle," the House Committee Report, H.R. REP. No. 1491 supra note 10, at 25, 
stated: "the criteria for determining what should be considered hazardous should not be confused 
with an actual hazardous waste. . . . Only after the criteria for determining what is hazardous has 
[sic] been developed can the Administrator determine which specific wastes are hazardous." 

32. See note 22 supra. 
33. Proposed 40 C.F.R. § 250.30(c), 43 Fed. Reg. 18,510 (1978). DOT regulations incor

porated into EPA hazardous waste regulations WOUld, however, be applicable to both interstate and 
intrastate transportation of hazardous waste. See also note 35 infra 

34. 49 C.F.R. § 172.101 (1976). 
35. 43 Fed. Reg. 22,626 (1978). In a largely unanticipated development, DOT has sug

gested that the fact that the Resource Conservation and Recovery Act applied to both interstate 
and intrastate transportation of hazardous wastes amounts to a congressional finding that intrastate 
transportation of hazardous wastes affects interstate commerce, so DOT proposed regulations 
would be applicable to both interstate and intrastate transportation of hazardous wastes by all 
modes. Id. at 22,626-27. EPA is also considering recommending that DOT develop a new placard 
for wastes which are toxic, bioaccumulative, carcinogenic, or mutagenic. 43 Fed. Reg. 18,507-09 
(1978). 
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31. There is some question whether a waste which meets EPA criteria for a hazardous waste, 
e.g., flammability, but has not been specifically listed by the Administrator as a hazardous waste is 
subject to hazardous waste regulations promulgated under the Act. In a cover letter circulated with 
draft proposed regulations on identifying hazardous wastes, EPA indicated a belief that wastes 
need not be specifically listed to be subject to regulation: "Several options for lists include waste 
types, process types, industry categories, substances, or a combination. In addition, whether the 
list is an example of wastes that are potentially dangerous, a definitive enforceable list of those 
defined to be hazardous, or some other approach is still under discussion." Although §§ 3002-
3004 of the Act (42 U.S.C. §§ 6922-6924 (1976), refer to "hazardous wastes identified or listed 
under this subtitle," the House Committee Report, H.R. REP. No. 1491 supra note 10, at 25, 
stated: "the criteria for determining what should be considered hazardous should not be confused 
with an actual hazardous waste. . . . Only after the criteria for determining what is hazardous has 
[sic] been developed can the Administrator determine which specific wastes are hazardous." 

32. See note 22 supra. 
33. Proposed 40 C.F.R. § 250.30(c), 43 Fed. Reg. 18,510 (1978). DOT regulations incor

porated into EPA hazardous waste regulations WOUld, however, be applicable to both interstate and 
intrastate transportation of hazardous waste. See also note 35 infra 

34. 49 C.F.R. § 172.101 (1976). 
35. 43 Fed. Reg. 22,626 (1978). In a largely unanticipated development, DOT has sug

gested that the fact that the Resource Conservation and Recovery Act applied to both interstate 
and intrastate transportation of hazardous wastes amounts to a congressional finding that intrastate 
transportation of hazardous wastes affects interstate commerce, so DOT proposed regulations 
would be applicable to both interstate and intrastate transportation of hazardous wastes by all 
modes. Id. at 22,626-27. EPA is also considering recommending that DOT develop a new placard 
for wastes which are toxic, bioaccumulative, carcinogenic, or mutagenic. 43 Fed. Reg. 18,507-09 
(1978). 
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An analysis of the statement on applicability in the proposed regula
tions gives rise to several questions. The statement indicates that the regu
lations "do not apply to persons ... that transport hazardous waste(s) on 
the site of a hazardous waste generator or a permitted hazardous waste 
management facility. "36 Although § 3002 of the Act3 7 does not require the 
use of the manifest system for transportation of hazardous wastes on the 
premises of the waste generator, there is no definition of "transport" or 
"transporter of hazardous waste" and no other provision in the Act which 
would limit the application of hazardous waste transportation standards to 
off-site transportation. Thus this limitation in EPA and DOT regulations may 
be subject to challenge by environmentalists. 

A question of greater significance to the transportation industry is 
whether the carrier is obligated to determine the hazardous nature of any 
waste he accepts for transport. Will the carrier be subject to the standards 
established by these proposed regulations whenever he transports a waste 
which has been identified or listed as hazardous by EPA, or only when the 
waste generator has identified the waste as hazardous through compliance 
with labeling or manifest requirements? The plain language of § 3003 of 
the Act38 makes hazardous waste transportation standards "applicable to 
transporters of hazardous waste identified or listed under this subtitle. . ." 
and gives no indication that notification of the hazardous nature of the 
waste by the generator is required. However, the Report of the House Com
mittee on Interstate and Foreign Commerce stated that, under the Act, the 
waste generator "will bear the burden of . . . providing information and 
warning to the transporter of the waste," while "the duties of the trans
porter are to accept only those hazardous wastes properly labeled and in 
compliance with the manifest system .... "39 The ambiguity of these 
and similar provisions40 makes it uncertain to what extent transporters of 
hazardous waste may be held liable for transportation of a waste material 

36. Proposed 40 C.F.R. § 250.30(b), 43 Fed. Reg. 18,510 (1978). 
37. 42 U.S.C. § 6922 (1976). 
38. Id § 6923. 
39. H.R. REP. No. 1491 supra note 10, at 26-27. A similar conflict may be found in the 

proposed regulations for hazardous waste transporters. Although the preamble to the proposed 
regulations states that preparation of the manifest, labeling, and packaging for hazardous wastes is 
the responsibility of the waste generator (43 Fed. Reg. 18,508 (1978)), several sections of the 
proposed regulations seem to indicate that transporters are required to comply with these proposed 
standards regardless of whether a hazardous waste has been so designated by the generator. For 
example, § 205.34(a) provides that: "A transporter shall not accept from a generator a shipment of 
hazardous waste without a manifest ... signed by the generator .... " and § 250.34(b) forbids 
the transporter to "transport a shipment of hazardous waste in containers not properly labeled or 
marked in accordance with the provisions of § 250.26." See also preamble to proposed DOT 
regulations, 43 Fed. Reg. 22,626-28 (1978). 

40. See note 39 supra 
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which qualifies as a hazardous waste under criteria promulgated by EPA, 
but which was not so identified by the waste generator prior to shipment. 

The manifest system is the cornerstone of the EPA program for the 
management of hazardous waste, Under the' proposed regulations, the 
transporter may not accept a shipment of hazardous waste without a mani
fest issued by the generator indicating the nature of the waste and designat
ing a permitted hazardous waste storage, treatment, or disposal facility to 
which the waste is to be delivered, The transporter will be required to sign 
the manifest acknowledging acceptance of the hazardous waste, have a 
copy of the manifest with the shipment at all times, deliver the manifest to 
the designated- facility, and keep a copy of the manifest for at least three 
years from the date of certification of delivery to the permitted hazardous 
waste management facilitY,41 The transporter must deliver the entire quanti
ty of hazardous waste or wastes accepted from the generator to the permit
ted hazardous waste management facility which has been designated on 
the manifest. Through the use of this system, EPA can ensure that all haz-

. ardous wastes are handled by facilities which have obtained an EPA permit 
and could trace the origin or the final disposition of any hazardous waste at 
a later date, 

The proposed EPA regulations are considerably more stringent than 
existing DOT regulations with regard to emergency incidents involving haz
ardous waste. Proposed § 250.37(b) requires notification of the United 
States Coast Guard National Response Center and submission of written 
reports to EPA and DOT "in the event of any spill of hazardous waste dur
ing transportation," regardless of whether such an event presents a hazard 
to health or the environment. In contrast, DOT hazardous materials trans
portation regulations permit repair or temporary storage of a leaking pack
age or container when safe and practicable. 42 It is questionable whether it 
is necessary for the EPA proposed regulation to be so strict in order to 
protect public health and the environment. 

Within 90 days after promulgation of regulations identifying or listing 
any substance as a hazardous waste, any person transporting such sub
stance is required to file with the EPA Administrator a notification stating the 
location and description of such activity and the identified or listed hazard
ous waste handled by such person. 43 Under proposed regulations, hazard
ous waste transporters would be required to submit a notification for each 
terminal the transporter owns and utilizes for vehicles transporting hazard
ous wastes. The transporter would also have to identify the types of hazard-

41, Proposed 40 CFR. §§ 250,33-,36, 43 Fed, Reg, 18,511 (1978), 
42, 49 C,F,R. § 177,854 (1976), Recently proposed amendments to DOT regulations would 

require telephonic and written notification for any leakage of hazardous wastes, as opposed to 
other hazardous materials. Fed, Reg, 22,626-31 (1978), 

43. Section 301 O(a), 42 U,S,C, § 6930(a) (1976). 
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ous waste handled and estimate the annual amount of such waste handled 
based on 1977 volume. 44 Neither the Act nor the proposed regulations are 
clear about whether a new or additional notification will be required when
ever a transporter begins handling a new type of hazardous waste; how
ever, this interpretation, which could be burdensome for many carriers, 
could be implied from the statement in § 301 O(a) of the Act that: "No iden
tified or listed hazardous waste subject to this subtitle may be transported, 
treated, stored or disposed of unless notification has been given as required 
under this subsection. "45 

C. POTENTIAL IMPACTS 

Since transporters of hazardous materials are already required to com
ply with DOT standards for packaging, labeling, and handling of hazardous 
materials as well as requirements for obtaining shipper's certification on 
shipping papers for hazardous materials, EPA regulations for hazardous 
waste transporters are unlikely to impose many new affirmative obligations 
on such carriers. However, many waste materials, which have not until this 
time been treated as hazardous materials requiring compliance with DOT 
standards, will now be subject to such requirements after identification and 
listing of hazardous wastes is completed by EPA and after DOT regulations 
for hazardous materials transportation are amended to conform with haz
ardous waste regulations. 46 On the other hand, requirements of the Re
source Conservation and Recovery Act that hazardous waste treatment, 
storage, and disposal facilities must obtain EPA approval and meet certain 
performance standards will mean that, in the future, there will be considera
bly fewer facilities in the United States capable of receiving hazardous 
waste. Therefore, the need for transportation of hazardous wastes over 
longer distances will increase. Increased awareness of the environmental 
effects of solid waste disposal facilities will create greater public demand for 
transportation of solid wastes. 4 7 

44. Proposed 40 C.F.R. Part 250, Subpart G, 43 Fed. Reg. 18,510-12 (1978). 
45. Section 301 O(a), 42 U.S.C. § 6930(a) (1976). The preamble to the draft proposed notifi

cation regulations contributes to this ambiguity: "Revised Section 3001 [hazardous waste indentifi
cation] regulations will become effective in 180 days after promulgation and all persons who 
generate, transport, treat, store, or dispose of such hazardous wastes will be required to notify EPA 
.... No additional notification is required from those persons unaffected by the Section 3001 
regulations revisions." 

46. The provision of proposed DOT revisions of hazardous materials regulations which may 
be most troublesome for waste transporters is proposed 49 C.F.R. § 173.510(5), 43 Fed. Reg. 
22,626 and 22,633 (1978), which would prohibit the use of open-top or tarp-covered vehicles for 
bulk shipments of hazardous wastes or any other hazardous materials. 

47. For example, an EPA study suggests that, in order to protect groundwater supplies, land 
disposal of solid waste" is not environmentally feasible in many areas," so that alternatives such as 
waste transport to a more suitable area should be investigated. ENVIRONMENTAL PROTECTION AGENCY, 
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III. EMPLOYEE EXPOSURE TO HAZARDOUS MATERIALS 

The Occupational Safety and Health Act of 197048 had as its primary 
purpose the reduction of safety hazards and assurance, so far as possible, 
of safe and healthful working conditions for every working man and woman. 
The Act set up the Occupational Safety and Health Administration (OSHA) 
to carry out the 8urposes of the Act. One of the means prescribed by Con
gress to provide employees with a safe and non-hazardous environment is 
the authority vested in the Secretary of Labor to set mandatory safety and 
health standards. 49 Special attention was given in the Act to the dangers of 
occupational exposure to hazardous or toxic materials: 

The Secretary, in promulgating standards dealing with toxic materials or 
harmful physical agents under this subsection, shall set the standard which 
most adequately assures, to the extent feasible, on the basis of the best avail
able evidence, that no employee will suffer material impairment of health or 
functional capacity even if such employee has regular exposure to the hazard 
dealt with by such standard for the period of his working life. . . . [I]n addition 
to the attainment of the highest degree of health and safety protection for the 
employee, other considerations shall be the latest available scientific data in 
the field, the feasibility of the standards, and experience gained under this and 
other health and safety laws.50 

Most OSHA standards are uniform for all employers to which the Act is 
applicable, rather than varying for different industries. For this reason, an 
OSHA standard which establishes requirements for conduct or exposure 
levels sufficiently stringent to meet the criteria set forth above will frequently 
be considerably more stringent than such a standard would be if estab
lished only for the transportation industry, where exposures to hazardous 
materials are likely to be brief and widely intermittent. 

Almost all employers are familiar to some extent with OSHA. Health 
and safety standards covering a wide range of workplace conditions and 
exposure levels have been in existence for several years; protective equip
ment, employee health monitoring, workplace environment monitoring, and 
warning signs and labels are currently required for at least eighteen sub
stances, while employee exposure limits have been established for numer
ous other substances. 51 Spurred on by the current Administration'S 
commitment to the control of toxic substances in the workplace and by 
increasing pressure from labor and environmental groups, OHSA has re-

OFFICE OF WATER SUPPLY ANO OFFICE OF SOLID WASTE MANAGEMENT PROGRAMS, WASTE DISPOSAL 
PRACTICES AND THEIR EFFECTS ON GROUND WATER, THE REPORT TO CONGRESS (1977). 

48. 29 U.S.C. §§ 651-678 (1976). 
49. Id. § 655(b). The term "occupational safety and health standard" is defined as: "A stan

dard which requires conditions, or the adoption or use of orie or more practices, means, methods, 
operations or processes, reasonably necessary or appropriate to provide safe or healthful employ
ment and places of employment." 

50. Id § 655(bX5). 
51. 29 C.F.R. § 1910.1000 (1977). 
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cently launched a series of rulemaking proceedings which will greatly in
crease OSHA's involvement in assuring employee protection from the 
dangers of hazardous and toxic materials. Such proceedings are underway 
for establishing occupational exposure levels for suspected carcinogens,52 
and for establishing standards relating to various hazardous or toxic chemi
cals in the areas of labeling, data availability to employees, and employee 
training. The first carcinogen occupational standards, for benzene53 and 
inorganic arsenic,54 have been promulgated. OSHA estimates the first-year 
costs for compliance with the benzene exposure standard will be in excess 
of $2 million for the transportation industry alone. 55 

A. ApPLICABILITY TO THE TRANSPORTATION INDUSTRY 

In considering the impact of these OSHA regulatory developments 
upon the transportation industry, the threshhold question is whether OSHA 
health and safety standards can be applied to the transportation industry, 
which is already regulated by the Department of Transportation. Section 
4(b)(1) of the Act provides: "Nothing in this [Act] shall apply to working 
conditions56 of employees with respect to which other Federal agencies 
. . . exercise statutory authority to prescribe or enforce standards or regu
lations affecting occupational safety or health. "57 It is now well~settled that 
this provision of the Act does not provide an industry-wide exemption from 
the Act for the transportation industry. 58 "[I]t is clear that the exemption 
applies only when another Federal agency has actually exercised its statu
tory authority. It does not apply where such an agency has regulatory au
thority but has failed to exercise it. "59 Whether another regulatory agency's 

52. See OSHA Proposed Policy on Carcinogens and Model Exposure Standard, 42 Fed. 
Reg. 54,148 (1977). 

53. 43 Fed. Reg. 5918 (1978). Note that liquid mixtures containing 0.5% or less benzer:te 
have been exempted from the standard for three years, and liquid mixtures containing 5% or less 
benzene which are already packaged have been exempted from labeling requirements of the stan
dard. 43 Fed. Reg 27,962 (1978). 

The Court of Appeals for the Fifth Circuit issued an order staying enforcement of the benzene 
standard until the Court rules on its validity. American Petroleum Institute v. OSHA, Civ. No. 78-
1257 (5th Cir. April 18, 1978). 

54. 43 Fed. Reg. 19,584 (1978). A petition for review of the arsenic exposure standard was 
filed in the Court of Appeals for the Ninth Circuit on May 3, 1978. American Smelting & Refining 
Co. v. Bingham, Civ. No. 78-1959. 

55. 43 Fed. Reg. 5918, 5938 (1978). 
56. The term "working conditions" has been defined as something more limited than every 

aspect of an entire industry, encompassing both a worker's "surrounding" and the "hazards" 
involved in hiS work. Corning Glass Works v. Brennan, 417 U.S. 188, 202 (1974). 

57. 29 U.S.C. § 653(b)(1)(1976). 
58. Southern Ry. v. OSHRC, 539 F.2d 335 (4th Cir.), cert. denied 429 U.S. 999 (1976) 

(railroads); Lee Way Motor Freight, Inc., [1973-1974] OSHD (CCH) ~ 17, 693, aff'd 511 F.2d 
364 (10th Cir. 1975) (motor carriers). 

59 .. Southern Ry. v. OSHRC, 539 F.2d 335, 336 (4th Cir. 1976). 
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aspect of an entire industry, encompassing both a worker's "surrounding" and the "hazards" 
involved in hiS work. Corning Glass Works v. Brennan, 417 U.S. 188, 202 (1974). 

57. 29 U.S.C. § 653(b)(1)(1976). 
58. Southern Ry. v. OSHRC, 539 F.2d 335 (4th Cir.), cert. denied 429 U.S. 999 (1976) 

(railroads); Lee Way Motor Freight, Inc., [1973-1974] OSHD (CCH) ~ 17, 693, aff'd 511 F.2d 
364 (10th Cir. 1975) (motor carriers). 

59 .. Southern Ry. v. OSHRC, 539 F.2d 335, 336 (4th Cir. 1976). 
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actions will preempt OSHA regulations depends upon the intent of that 
agency.60 The other agency need not exercise its regulatory authority in the 
same manner or in an equally stringent manner as OSHA;61 however, it 
must articulate some formal position' 'that a given working condition should 
go unregulated or that certain regulations--and no others-should apply 
to a defined subject.' '62 

A good example of this principle of exemption under § 4(b)(1) is pro
vided in Southern Pacific Transportation Co. v. Usery with respect to the 
Federal Railroad Administration (FRA): "[c]omprehensive FRA treatment of 
the general problem of railroad fire protection will displace all OSHA regula
tions on fire protection, even if the FRA activity does not encompass every 
detail of the OSHA fire protection standards, but FRA regulation of portable 
fire extinguishers will not displace OSHA standards on fire alarm signaling 
systems."63 In Southern Railway v. OSHRC,64 for example, the fact·that 
the Secretary of Transportation had exercised his authority to promulgate 
various safety regulations affecting the working conditions of railway em
ployees did not exempt petitioner's maintenance facility from OSHA safety 
standards. The Court noted, "The safety regulations of the Department of 
Transportation are confined almost exclusively to those areas of the railway 
industry which affect over-the-road operations such as locomotives, rolling 
stock, signal installations, roadbeds and related facilities. While the regula
tory program in these areas reflects a concern for the safety of the employ
ees, it is directed primarily toward the general safety of transportation 
operations.' '65 

The applicability to the transportation industry of conduct and expo
sure standards promulgated and being developed for hazardous and toxic 
materials has not yet been clearly determined. OSHA obviously intends for 
these regulations to be applicable to the transportation industry. 66 How
ever, a different conclusion was reached by an OSHA Review Commission 
Judge in Hermann Forwarding CO.,67 where an interstate trucking operation 
was determined to be exempt from OSHA regulations concerning the han
dling of hazardous materials because it was subject to DOT regulations 
governing the activity. In Hermann, the employer was cited for violation of 
OSHA regulations requiring availability of respirators during truck loading 

60. Southern Pac. Transp. Co. v. Usery. 539 F.2d 386. 392 (5th Cir. 1976). 
61. Secretary v. Mushroom Transp. Co .. [1973] 5 OSHARC REPORTS (BNA) 64. 67. 
62. 539 F.2d 386. 392 (5th Cir. 1976). 
63. Id. at 391. 
64. 539 F.2d 335 (4th Cir. 1976). 
65. Id. at 338. 
66. In the preamble to the benzene exposure standard. for example. the unqualified assertion 

is made that: "Companies engaged in the transportation of benzene and benzene contaminated 
products are covered by the benzene standard." 43 Fed. Reg. 5918. 5938 (1978). 

67. [1974-1975] OSHD (CCH) ~ 19.473. 
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and unloading for use in case of spills of hazardous materials. The OSHA 
Review Commission Judge based his determination on the fact that DOT's 
enabling statute was addressed to securing safety in transit, including load
ing and handling, and that a DOT publication used as a reference by the 
employer suggested use of respirators in case of spills.68 

The applicability of OSHA health and safety standards for hazardous 
materials to the transportation industry will have to be determined through 
application of the criteria discussed in" the Southern Railwayand Usery 
cases discussed above. Current DOT regulations governing hazardous 
materials transportation are arguably addressed primarily to the general 
safety of transportation operations rather than to health hazards for individ
ual employees. There are no DOT regulations requiring health monitoring or 
workplace environment monitoring for employees exposed to hazardous or 
toxic materials, no requirements for employee training programs for em
ployees routinely exposed to chemicals, no specific requirements for the 
use of respirators or protective clothing for employees expose.d to chemi
cals. 69 Labeling and marking requirements fall far short of proposed OSHA 
labels which would include a description of the hazard of exposure to the 
chemical, symptoms of exposure, appropriate emergency treatment, and 
precautions for safe use or exposure. 70 Because of the Carter Administra
tion's emphasis on the dangers of toxic materials in the workplace, the in
creasing concern over worker exposure expressed by labor groups, and the 
considerably broader scope of OSHA hazardous materials regulations, it 
seems likely' that most of the recent and pending OSHA regulations con
cerning use of and exposure to hazardous and toxic materials will be en
forced against the transportation industry by OSHA and by the courts. 

B. CARCINOGEN EXPOSURE STANDARDS: THE BENZENE EXAMPLE 

The recently promulgated OSHA standard for occupational exposure 
to benzene71 is indicative of the extent and complexity of OSHA hazardous 
materials regulations, especially those for suspected carcinogens. This 
standard provides for the measurement of employee exposure, engineering 
controls, work practices, protective clothing and equipment, signs and la
bels, employee training, medical surveillance, and recordkeeping. The sup
plemental information published with the benzene standard itself occupies 

68. Because this decision was handed down before the appellate courts considered the 
question of exemption for the transportation industry in several cases and because the actual evi
dence of an OSHA violation or any endangerment of worker health was slight, this decision seems 
to be a very weak precedent. 

69. 49 C.F.R. Parts 174-177 (1976). 
70. Draft Proposed Chemical Labeling Standard, [1978] OCCUPATIONAL SAFETY AND HEALTH 

REPORTER CURRENT REPORT (BNA) 1255. 
71. 43 Fed. Reg. 5918 (1978). 
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forty-five pages of the Federal Register. The standard applies to the storage 
and discharge of gasoline and other petroleum products at bulk terminals; 
OSHA estimates that 23,4 71 drivers are potentially exposed to benzene at 
such terminals and that first-year compliance costs for bulk terminals will be 
approximately $17.9 million, recurring annual costs approximately $3 mil
lion, and capital investment approximately $51.5 million.72 Within thirty 
days after the effective date of the benzene standard, 73 initial monitoring of 
airborne exposure levels is required by each employer who has a place of 
employment where benzene is produced, reacted, released, packaged, re
packaged, stored, transported, handled or used. Employees must be noti
fied of the results of this monitoring. Discovery of exposure levels over 
specified limits will require additional periodic monitoring, engineering and. 
work practice controls where feasible, free medical surveillance, and use of 
personal protective equipment where necessary. All employers involved 
with the transportation or handling of benzene will be required to provide 
employee training programs, certain precautionary signs and labels, and 
extensive recordkeeping. 74 As OSHA develops exposure standards for 
more hazardous and toxic materials, and as awareness of employees and 
labor organizations of the dangers of workplace exposure to chemicals in
creases, many shippers ~nd carriers will be required to expend much time 
and capital to comply with OSHA exposure standards. 75 

C. PROPOSED LABELING STANDARD 

Section 6(b)(7) of the Occupational Safety and Health 'Act authorized 
the Secretary of Labor to issue standards which "prescribe the use of la
bels or other appropriate forms of warning as are necessary to ensure that 
employees are apprised of all hazards to which they are exposed, relevant 
symptoms and appropriate emergency, treatment, and proper conditions 
and precautions of safe use or exposure. "76 A Standards AdviSOry Com
mittee on Hazardous Materials Labeling was set up in § 7(b) of the Act77 to 
develop guidelines for the implementation of § 6(b)(7). In September, 
1976, the Committee on Government Operations of the House of Repre-

72. Id. at 5937. 
73. March 18. 1978; however. see note 53 supra 
74. 43 Fed. Reg. 5918. 5964 (1978) (to be codified in 29 C.F.R § 1910.1 028(d)). 
75. The Act recognizes that the promulgation of some of the standards will have to be com

pleted before sufficient data is available to make a fully informed decision. AFL-CIO v. Hodgson. 
499 F.2d 467. 474 (D.C. CiL 1974). In addition, standards are not limited by existing technology; 
they may require refinements in existing technology or the development of new technology. Society 
of the Plastics Industry. Inc. v. OSHA. 509 F.2d 1301. 1309 (2d CiL) cert. denied421 U.S. 992 
(1975). These "technology-forcing" aspects of OSHA standards could make compliance with 
some standards extremely costly. 

76. 29 U.S.C. § 655(bX7) (1976). 
77. Id § 656(b), 
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sentatives issued a report78 which concluded that OSHA had failed to ade
quately implement § 6(b)(7) of the Act. As a result of pressure from 
Congress and petitions from various public interest groups, OSHA pub
lished an Advance Notice of Proposed Rulemaking which indicated 
OSHA's intent to develop a labeling standard, 79 and a draft of the proposed 
chemical labeling standards was circulated on December 30, 1977.80 

This draft standard sets up a hazardous chemical information program 
which involves requirements for: (a) a list of chemical and common names 
of all chemicals used in the workplace which would be posted or available 
to employees; (b) labeling of all chemical containers in the workplace, in
cluding special labeling requirements for hazardous or toxic substances; (c) 
substance data sheets to be prepared and available for each hazardous or 
toxic substance in the workplace; and (d) programs for education and train
ing of all employees who are routinely exposed to chemicals. The draft reg
ulations would define "hazardous substance" as any chemical which is 
listed in the DOT Hazardous Materials Table,81 or which meets the OSHA 
criteria for classification as a combustible substance, compressed gas, ex
plosive, flammable substance, organic peroxide, oxidizer, or unstable (re
active) substance. "Toxic substance" is defined as a chemical which is 
listed in the National Institute for Occupational Safety and Health's Registry 
of Toxic Effects of Chemical Substances, or which is reported in the Fed
eral Register or known to the employer as being mutagenic, teratogenic, 
injury or disease causing, or affecting mental alertness or behavior. 

An economic analysis of the draft labeling standard was to be com
pleted in April, 1978, and may result in some reductions in the scope of the 
final standard. Proposed regulations will probably not be published until 
mid-summer, 1978, and final regulations should not be expected prior to 
the fall of 1978 at best. These regulations, which could impose much 
greater recordkeeping, employee training, health and environment monitor
ing, and labeling requirements on carriers who handle hazardous or toxic 

. chemicals, will undoubtedly require major compliance efforts by many carri
ers. In addition, increased availability of data on exposure to chemicals and 
increased awareness of the dangers thereof will undoubtedly multiply the 
claims for occupational injuries and disease by employees. 

IV . ToxIc SUBSTANCES CONTROL ACT 
The Toxic Substances Control Act82 was enacted in 1976 after five 

years of Congressional hearings and consideration of bills. The purpose of 

78. H.R. REP. No. 1688. 94th Cong .. 2d Sess. (1976). 
79. 42 Fed. Reg. 5372 (1977). 
80. [1978] OCCUPATIONAL SAFETY AND HEALTH REPORTER CURRENT REPORT (BNA) 1254. 
81. 49 C.F.R. § 172.101 (1976). 
82. 15 U.S.C. §§ 2601-2629 (1976). 
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the Act is to prevent unreasonable risk of injury to health or the environment 
associated with the manufacture, processing, distribution in commerce, 
use, or disposal of chemical substances. 83 Congressional concern was ex
pressed over the growing number of new chemical substances introduced 
into commerce each year, the uncertainty over the long-term health and 
environmental effects of such chemicals, and the wide variety of often over
lapping and uncoordinated regulatory authorities concerned with toxic sub
stances. The word "toxic" here does not necessarily mean highly 
poisonous or dangerous, but rather refers to the serious effects which the 
substance may have on human health or on the environment over short- or 
long-term exposures. The control of toxic substances has been assigned a 
very high priority by the current Administration and by the EPA. 84 

The Act, which became effective January 1, 1977, sets up an Office 
of Toxic Substances within the EPA to implement the toxic substances con
trol program.85 In order to avoid development and widespread use of new 
chemical substances without adequate knowledge of their effects on health 
and the environment, EPA may require testing of a new chemical substance 
prior to its introduction into commerce. An inventory, to be published late in 
1978, is to be developed of all chemical substances currently in use; after 
the inventory is published, a manufacturer must notify EPA 90 days prior to 
the introduction of any chemical substance not on the inventory list. EPA 
may also require testing of any existing substance if such substance may 
permit an unreasonable risk to health or the environment when distributed 
in commerce. 86 

There are two provisions of the Act which could have a significant im
pact on the transportation industry: EPA regulation of chemical substances 
and mixtures determined to be toxic and the requirement that EPA be noti
fied of any information indicating that a chemical substance or mixture 
presents a substantial risk to health or the environment. Under section 6 of 
the Act,87 if the Administrator finds that there is "a reasonable basis to 
conclude that the manufacture, processing, distribution in commerce, use 
or disposal of a chemical substance or mixture, or that any combination of 
such activities, presents or will present an unreasonable risk of injury to 
health or the environment, " he must take steps necessary to prevent such a 
risk. Regulation of chemical substances and mixtures under this section 

83. Id at § 2601. 
84. EPA Administrator Douglas Costle has predicted that, within the decade, the EPA pro

gram for toxic substances control "will drive all others in EPA. Increasingly, our efforts will be 
focused on preventing the introduction of harmful substances into our air, water, and soil, rather 
than cleaning them up after the damage has been done." [1977] ENVIR. REP. CURRENT DEVELOP
MENTS (BNA) 857. 

85. 15 U.S.C. § 2625(g) (1976). 
86. Id. §§ 2603-2604. 
87. Id. § 2605. 
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may be: a total prohibition on manufacturing, processing, distribution, or 
use of a chemical substance or mixture; limitations on the amount of the 
substance which may be manufactured or distributed or on the types of 
uses for which the substance may be provided; limitations on the manner or 
method of commercial use or disposal of such substance or mixture; a re
quirement for notification of such unreasonable risk of injury to distributors 
or users of such substance or mixture; and other labeling and recordkeep
ing requirements. aa Such action has already been taken with respect to one 
chemical substance, polychlorinated biphenyls (PCB's),a9 as mandated by 
section 6(e) of the Act. 90 . 

The recently promulgated PCB regulations give some indication of 
what may be required of transporters of chemical substances which are 
regulated under section 6. After October 1, 1978, any motor vehicle or rail 
car loaded with PCB containers containing more than 45 kilograms of 
PCB's or PCB mixtures or loaded with one or more PCB-filled transformers 
must be marked in accordance with EPA regulations for precautionary la
bels. 91 Additionally, any tank car or other PCB container must be decon
taminated in accordance with specific requirements. 92 As the 
implementation of the Act proceeds and numerous other substances are 
regulated, transporters of these substances will have to be aware of and 
comply with an increasing number of performance standards. 93 

In addition to regulations under section 6, the Administrator, if he de
termines that a chemical substance or mixture presents an imminent and 
unreasonable risk of serious or widespread injury to health or the environ
ment, may commence a civil aCtion for seizure of an imminently hazardous 
substance or any article containing such substance. The Administrator may 
also seek relief against any person who manufactures, processes, distrib-

88. Apparently "distribution in commerce" encompasses the transportation of a substance 
as well as its marketing. "Distribution in commerce" of a chemical substance or mixture is defined 
to mean "to sell or the sale of the substance, mixture, or article in commerce, to introduce or 
deliver for introduction into commerce, or the introduction or delivery for introduction into com
merce ... ; or to hold, or the holding of the substance, mixture or article after its introduction into 
commerce." "Commerce" includes trade, traffic, transportation, or other commerce. 15 U.S.C. § 
2602 (1976). That EPA considers that transporters of chemical substances may be regulated 
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utes in commerce, or uses or disposes of such substance or article. 94 

Section 8(e) of the Act95 requires that any person involved in the man
ufacture, processing, or distribution of a chemical substance who obtains 
information which "reasonably supports the conclusion" that a chemical 
substance or mixture presents a substantial risk of injury to health or the 
environment must immediately notify EPA of such information unless such 
person has actual knowledge that EPA has been adequately informed of 
such information. This would apply to a corporation which obtains such 
knowledge by virtue of the fact that its employees have such knowledge or 
that such information was obtained by an independent laboratory under 
contract to the corporation. Failure to report such information could subject 
the person to civil or criminal fines of up to $25,000 per day or imprison
ment for not more than one year. 96 EPA has issued a "Statement of Inter
pretation and Enforcement Policy' '97 to provide guidance for compliance 
with the substantial risk notification requirements of the Act. This policy 
statement suggests that human health effects which would constitute sub
stantial risk information include: (1) any instance of cancer, birth defects, 
mutagenicity, death or serious or prolonged incapacitation if one or a few 
chemicals are strongly implicated; or (2) any pattern of defects or evidence 
which reasonably supports the conclusion that the chemical substance can 
produce cancer, mutation, birth defects, or toxic effects resulting in death, 
or serious or prolonged incapacitation. 98 Companies wishing to avoid direct 
submission to EPA of substantial risk information by lower-level employees, 
may, through the establishment and internal publicizing of corporate proce
dures for employee submission of data to the corporation, relieve such em
ployees of any responsibility for further reporting substantial risk information 
directly to EPA.99 Labor organizations will soon become aware of this type 
of statutory provision, if they are not already. Consequently, transporters 
which carry a considerable amount of potentially hazardous materials 
should consider a program to deal with possible substantial risk data. 

V. SPILLS OF HAZARDOUS SUBSTANCES 

Section 311 of the Federal Water Pollution Control Act'OO sets up a 
regulatory scheme for the prevention and cleanup of spills of oil and haz
ardous substances. This section provides for civil and criminal penalties for 
discharges, liability for cleanup costs, and federal authority to prescribe spill 

94. Id. § 2606. 
95. Id § 2607(e). 
96. Id § 2615. 
97. 43 Fed. Reg. 11,110 (1978). 
98. Id at 11,112. 
99. Id at 11 ,111 . 
100. 33 U.S.C. § 1321 (1976). 
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prevention measures for vessels and facilities handling, transporting, or 
storing oil or hazardous substances. Section 311 (b)(2)(A) requires the EPA 
Administrator to promulgate regulations designating as "hazardous sub-' 
stances": materials which, when discharged in any quantity into the waters 
of the United States, would "present an imminent and substantial danger to 
the public health or welfare. . . "101 Due to internal delays and unavaila
bility of data, no hazardous substances had been designated by EPA until 
March 13, 1978, when 271 substances were designated as hazardous. 1 02 

Although many of these 271 substances are complex organic compounds 
with limited use, a large number of common substances, such as ammonia, 
sulfuric acid, and sodium nitrite, which are frequently transported in large 
quantities, are included on the list. 1 03 

The prohibition of discharges of oil and hazardous substances is not 
limited to discharges from vessels, but also applies to the owner or operator 
of anyon-shore facility, which is defined in the Act to include motor vehicles 
and rolling stock. 1 04 For each hazardous substance, EPA regulations set 
forth the amount which is considered to constitute a harmful quantity, and 
any discharge in excess of this quantity is a per se violation of the Act and 
subjects the owner or operator to imposition by the U.S. Coast Guard of a 
civil penalty of up to $5,000.105 In addition, if the substance is one which 
EPA has determined cannot be removed after a discharge, EPA may as
sess a civil penalty of up to $500,000 in the case of an on-shore facility 
(including tank car or truck) or up to $5,000,000 in the case of a vessel.1 06 

Finally, with some exceptions for discharges for which the owner or opera
tor was blameless, any owner or operator who discharges a hazardous sub
stance is liable to the federal government for the actual cost of removal of 
the hazardous substance or other attempts to mitigate the effects of the 
discharge, up to a maximum of $50,000,000. 107 

Clearly a motor carrier could incur some very large liabilities if a leak or 
spill of one of the deSignated hazardous substances should enter a sewer 
or a nearby body of water. EPA is authorized to establish a maximum liabil
ity for cleanup costs for on-shore facilities of less than $50,000,000 but not 
less that $8,000,000, and the agency is currently working on regulations 

101. Id. § 1321 (b)(2)(A). 
102. 43 Fed. Reg. 10,474 (1978). On August 4, 1978, a U.S. District Court in Louisiana 

permanently enjoined EPA from enforcing its hazardous substances regulations. Manufacturing 
Chemists Ass'n v. Costle, Civ. No. 78-0578 (W.O. La.). That decision has been appealed by the 
EPA to the Fifth Circuit Court of Appeals (Civ. No. 78-2697). 

103. An additional 28 substances have been proposed for addition to the list of hazardous 
substances. 43 Fed. Reg. 10,506 (1978). 

104. Section 311(a)(10), 33 U.S.C. § 1321(a)(10)(1976). 
105. Section 311 (b)(2)(B)(iii), 33 U.S.C. § 1321 (b)(2)(B)(iii) (1976). 
106. Id. 
107. Sections 311 (f)-(g), 33 U.S.C.A. §§ 1321 (f)-(g)(West Supp. 1970-77). 
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for that purpose.' 08 Aside from cleanup costs, EPA has followed a policy 
that any spill, regardless of fault, should result in imposition of a civil pen
alty; consequently considerable monetary liability could be incurred by the 
discharge of a hazardous substance even if no cleanup was necessary. 
EPA and the U.S. Coast Guard have also pursued a strict enforcement pol
icy for failure to comply with Coast Guard regulations requiring prompt re
porting of any spill of oil or other hazardous materials.' 09 Knowing failure to 
report is a criminal violation of the Act which could be punished by a fine of 
up to $1 0, 000 or imprisonment of up to one year, or both." 0 Thus, carri
ers will find that they have been suddenly subjected to large potential liabil
ity for spills of a great number of substances. Increased precautions in 
transportation of these substances as well as adequate employee training 
with respect to spill prevention and notification will be necessary. 

VI. PROBABLE IMPACTS OF NEW HAZARDOUS MATERIALS REGULATIONS 

A. INCREASED POTENTIAL LIABILITY 

As a result of the hazardous materials regulations being developed by 
EPA and OSHA, transporters of hazardous materials will be subjected to 
some new potential liability for violation of statutory requirements as well as 
for injury to employees or to the public. The added liability for civil and 
criminal penalties for violation of the new regulations should be of some 
concern, but should also be reasonably easy to protect against through an 
effective compliance program.'" The uncertain factor in analyzing the im
pact of these new regulations on the transportation industry is the extent to 
which carriers of hazardous materials will be subjected to new liability for 
injuries caused to their employees, the environment, or the public arising 
out of the transportation of hazardous materials. This question is of particu
lar concern in light of the tremendous property damage and loss of life 

108. Section 311 (q). 33 U.S.C.A. § 1321 (q) (West Supp. 1970-77). 
109. See. e.g .. United States v. LeBeouf Bros. Towing Co .• 377 F. Supp. 558. 564 (E.o. 

La. 1974). rev'd 537 F.2d 149 (5th Cir. 1976); cert. denied 430 U.S. 987 (1977). 
110. Section 311 (b)(5), 33 U.S.C. § 1321 (b)(5) (1976). Note that a knowing violation of the 

Act does not require actual knowledge of the owner or operator of the facility, but such knowledge 
can be imputed from an employee. Apex Oil Co. v. United States. 530 F.2d 1291 (8th Cir. 1976). 

111. Of course it should be anticipated that, because these regulations are addressed at 
protecting the public and the environment from a perceived threat from hazardous materials. viola
tions of these regulations will be taken more seriously and result in higher penalties than violations 
of similar statutes not addressed to such hazard. It should also be noted that. because these stat
utes are for the protection of a public interest, courts will be more willing to impose corporate 
liability for acts of employees through the doctrine of respondeat superior "thus stimulating a maxi
mum effort by owners and managers to assure adherence by such agents to the requirements of 
the Act." United States v. Hilton Hotels Corp., 467 F.2d 1000. 1005 (9th Cir. 1973); see also. 
Apex Oil Co. v. United States. 530 F.2d 1291 (8th Cir. 1976) (corporate liability for failure of 
employee to report oil spill to Coast Guard or EPA). 
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which has occurred in 1978 as a result of incidents involving railroad trans
portation of hazardous materials. 

There is, of course, a doctrine of strict liability in many jurisdictions 
which may be applied to the transportation of hazardous materials. Under 
this doctrine, an "ultrahazardous" or "abnormally dangerous" activity may 
result in the imposition of liability without intentional malfeasance or negli
gence. 112 The potential for imposition of strict liability on transporters of 
hazardous materials has been present in most jurisdictions for some time 
and will not be affected by current regulatory activities except that, as a 
result of further definition of the dangers of hazardous materials, more activ
ities of transporters may, in the future, fall within the classification of ul
trahazardous or abnormally dangerous activities. 

The new regulations may, however, serve as a standard of conduct or 
define negligence itself with respect to either employees or members of the 
public. The employer's duty to employees may arise either out of the gen
eral common law duty to maintain a safe workplace or out of some statutory 
duty for the protection of employees, such as the Federal Employers' Liabil
ity Act113 or workmen's compensation statutes. In most jurisdictions, the 
recently enacted statutes could be applied in negligence suits against trans
porters of hazardous materials through the doctrine of negligence per se. If 
the plaintiff is within the class of persons which the statute was designed to 
protect and the injury which occurred was the type of injury against which 
the statute was designed to protect, an unexcused violation of that statute 
would be conclusive on the issue of negligence114 although some of the 
courts which follow this rule as to statutes would hold that breach of the 
regulations of administrative bodies is only evidence of negligence for the 
jury.115 For example, the courts have repeatedly rejected the argument that 
the Occupational Safety and Health Act impliedly creates a private cause of 
action in employees under federal law for violation of OSHA standards, but 
it has been held that a violation of an OSHA regulation can be negligence 
per se with respect to an injured employee. 116 Although violation of an 
OSHA standard could constitute negligence per se only with respect to an 

112. See, e.g., RESTATEMENT (SECOND) OF TORTS § 520; Morris, Hazardous Enterprises and 
Risk Bearing Capacity, 61 YALE L.J. 1172 (1952). 

113. 45 U.S.C. §§ 51-60 (1970). For railroad's~ability under the Federal Employers' Liabi.l
ity Act for industrial or occupational disease or poisoning contracted by its employees, see Annot. , 
30 ALR. 3d 735 (1970). 

114. See RESTATEMENT (SECOND) OF TORTS § 288B (1965); Marshall v. Isthmian Lines, Inc., 
334 F.2d 131 (5th Cir. 1964). 

115. Compare Claypool v. Mohawk Motors, 155 Ohio SI. 8, 97 N.E.2d 32 (1951) with Kane 
v. Branch Motor Express Co., 290 F.2d 503 (2d Cir. 1961). 

116. Arthur v. Flota Mercante Gran Centro Americana S.A., 487 F.2d 561 (5th Cir. 1973), 
reh denied, 488 F.2d 552. For other cases discussing the effect of violation of OSHA standards 
on tort liability, see Annot., 79 A.L.R.3d 962 (1977). 

1978 Transportation of Hazardous Materials 117 

which has occurred in 1978 as a result of incidents involving railroad trans
portation of hazardous materials. 

There is, of course, a doctrine of strict liability in many jurisdictions 
which may be applied to the transportation of hazardous materials. Under 
this doctrine, an "ultrahazardous" or "abnormally dangerous" activity may 
result in the imposition of liability without intentional malfeasance or negli
gence. 112 The potential for imposition of strict liability on transporters of 
hazardous materials has been present in most jurisdictions for some time 
and will not be affected by current regulatory activities except that, as a 
result of further definition of the dangers of hazardous materials, more activ
ities of transporters may, in the future, fall within the classification of ul
trahazardous or abnormally dangerous activities. 

The new regulations may, however, serve as a standard of conduct or 
define negligence itself with respect to either employees or members of the 
public. The employer's duty to employees may arise either out of the gen
eral common law duty to maintain a safe workplace or out of some statutory 
duty for the protection of employees, such as the Federal Employers' Liabil
ity Act113 or workmen's compensation statutes. In most jurisdictions, the 
recently enacted statutes could be applied in negligence suits against trans
porters of hazardous materials through the doctrine of negligence per se. If 
the plaintiff is within the class of persons which the statute was designed to 
protect and the injury which occurred was the type of injury against which 
the statute was designed to protect, an unexcused violation of that statute 
would be conclusive on the issue of negligence114 although some of the 
courts which follow this rule as to statutes would hold that breach of the 
regulations of administrative bodies is only evidence of negligence for the 
jury.115 For example, the courts have repeatedly rejected the argument that 
the Occupational Safety and Health Act impliedly creates a private cause of 
action in employees under federal law for violation of OSHA standards, but 
it has been held that a violation of an OSHA regulation can be negligence 
per se with respect to an injured employee. 116 Although violation of an 
OSHA standard could constitute negligence per se only with respect to an 

112. See, e.g., RESTATEMENT (SECOND) OF TORTS § 520; Morris, Hazardous Enterprises and 
Risk Bearing Capacity, 61 YALE L.J. 1172 (1952). 

113. 45 U.S.C. §§ 51-60 (1970). For railroad's~ability under the Federal Employers' Liabi.l
ity Act for industrial or occupational disease or poisoning contracted by its employees, see Annot. , 
30 ALR. 3d 735 (1970). 

114. See RESTATEMENT (SECOND) OF TORTS § 288B (1965); Marshall v. Isthmian Lines, Inc., 
334 F.2d 131 (5th Cir. 1964). 

115. Compare Claypool v. Mohawk Motors, 155 Ohio SI. 8, 97 N.E.2d 32 (1951) with Kane 
v. Branch Motor Express Co., 290 F.2d 503 (2d Cir. 1961). 

116. Arthur v. Flota Mercante Gran Centro Americana S.A., 487 F.2d 561 (5th Cir. 1973), 
reh denied, 488 F.2d 552. For other cases discussing the effect of violation of OSHA standards 
on tort liability, see Annot., 79 A.L.R.3d 962 (1977). 



HeinOnline -- 10 Transp. L.J. 118 1978

118 Transportation Law Journal [Vol. 10 

employee, EPA regulations are arguably designed to protect any member 
of the public, and an OSHA standard could be admissible as evidence of 
negligence even against a non-employee. 

In addition, an OSHA or EPA regulation may be admissible as evi
dence of the standard of care, even if such regulation is not strictly applica
ble to the transporter's operation. 117 This could be true, for example, of 
OSHA regulations from which a transporter is exempted by virtue of § 
4(b)(1) of the Occupational Safety and Health Act.118 Intentional violation of 
regulations by the injured party or other negligent action on his part may 
constitute contributory negligence but in some cases such a defense may 
not be available. Some statutes, such as the Boiler Inspection Act119 and 
factory acts for the protection of workmen120 have been construed to be 
intended to protect persons against their own negligence and therefore to 
place the entire responsibility for protection of that class of persons upon 
the railroad or factory owner. 

If a carrier complies with all OSHA, EPA, and DOT regulations, is this 
conclusive evidence that he was not negligent with respect to the persons 
whom those regulations are intended to protect? If the regulatory standard 
is so comprehensive and so circumscribed that the carrier is precluded 
from taking any actions or precautions other than those required under the 
regulations, compliance with the regulation will almost certainly insulate him 
from any liability for negligence. In any other case, however, courts have 
generally taken the position that compliance with the regulation only indi
cates some degree of care, but not necessarily the level of care owed to the 
injured party.121 In Hubbard-Hall Chemical Co. v. Silverman,122 the de
fendant insecticide manufacturer had complied with U.S. Department of 
Agriculture labeling requirements under the Federal Insecticide, Fungicide, 
and Rodenticide Act. 123 In a wrongful death suit for the poisoning deaths of 
two illiterate farm workers, it was held that the warning provided by Hub
bard-Hail was insufficient to provide·" adequate instructions or warnings of 
[the insecticide's] dangerous condition" despite the fact thatthe label had 

11 7. For the similar issue of the admissibility of voluntary safety codes or standards on the 
issue of negligence, see Annot., 58 ALR. 3d 148 (1974). 

118. See text accompanying notes 56-70 supra 
119. Gowins v. Pennsylvania Ry., 299 F.2d 431 (6th Cir.), cert. denied, 371 U.S. 824 

(1962). 
120. Osborne v. Salvation Army, 107 F.2d 929 (2d Cir. 1939). 
121. Cf. RESTATEMENT (SECOND) OF TORTS § 288C (1965); Stevens v. Parke, Davis & Co., 9 

Cal.3d 51, 507 P.2d 653, 107 Cal. Rptr. 45 (1973) (compliance with Food and Drug Administra
tion regulations); Louisville & N.R. v. Botts, 173 F.2d 164 (8th Cir. 1949) (compliance with Boiler 
Inspection Act); Delevie v. Reading Co., 176 F.2d 496 (3d Cir. 1949) (compliance with ICC regula
tions and passing ICC safety inspection). 

122. 340 F.2d 402 (1 st Cir. 1965). 
123. 7 U.S.C. §§ 135-135k (1976). 
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been fully approved by the Department of Agriculture. 124 Thus complete 
compliance with the regulatory programs discussed in this article will not 
ensure the carrier from liability to injuries sustained to employees, the envi
ronment, or the public as a result of its transportation of hazardous materi
als. 

B. INCONSISTENCY 

It is difficult to predict whether the hazardous waste and toxic sub
stances regulations will have the effect of increasing or decreasing the vari
ation which currently occurs from state to state in the regulation of 
hazardous materials transportation. In the toxic chemical substance area, 
several states have already passed legislation dealing with the dangers of 
toxic chemical substances. 125 Additional states may now follow the federal 
lead and pass their own toxic substances legislation; however, section 18 
of the Toxic Substances Control Act126 provides for the preemption by EPA 
regulations of any state law or regulation which is not at least as stringent as 
the EPA requirement or which, "through difficulties in marketing, distribu
tion, or other factors, unduly burden[s] interstate commerce. "127 Due to the 
expected complexity of toxic substances control, it seems unlikely that indi
vidual states will wish to create or expand their own toxic substances con
trol programs. 

Authorized state hazardous waste programs under the Resource Con
servation and Recovery Act128 must be "equivalent" to the federal mini
mum standards for hazardous waste management,129 but this does not 
mean that individual states could not develop different or more stringent 
requirements for transporters of hazardous waste than established by EPA 
standards or by other state hazardous waste programs. Unlike the Hazard
ous Materials Transportation Act, the Resource Conservation and Recovery 
Act does not have any provision for requesting a determination of whether a 
state requirement is inconsistent with and therefore preempted by the 
Act. 130 There is consequently some potential for troublesome variations in 

124. 340 F.2d at 405. 
125. See, e.g., MiCH. COMPo LAWS ANN. §§ 286.451-.463 (Supp. 1977); §§ 299.351-.360; 

VA. CODE §§ 32-428 to 32-438 (Supp. 1977); Iowa House File 490 (1977) (to be codified in IOWA 
CODE, ch. 455 B, div. IV). 

126. 15 U.S.C. § 2617 (1976). 
127. 15 U.S.C. § 2617(b)(2)(1976). 
128. See text accompanying notes 27-28 supra 
129. 42 U.S.C. § 6926(b) (1976). 
130. For HMTA preemption provision, see 49 U.S.C. § 1811 (b) (1976); for DOT regulations 

for obtaining an inconsistency determination, see 49 C.F.R. §§ 107.201-.225 (1976). Note, how
ever, that, to the extent that EPA regulations incorporate DOT regulations under the HMTA, incon
sistent state and local requirements are preempted by HMTA requirements. See 43 Fed. Reg. 
22,626-28 (1978). 
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hazardous waste transportation regulations from state to state under the 
Act. The threat of inconsistency among states is somewhat less under the 
Occupational Safety and Health Act, since any state standards developed 
and enforced under an approved state program relating to a health and 
safety issue which has been addressed by an OSHA standard must be "re
quired by compelling local conditions" and must not "unduly burden inter
state commerce. "131 

VII. CONCLUSIONS 
The developments discussed above in the areas of hazardous wastes, 

toxic substances, and employee exposure will affect the transportation in
dustry in several areas. Some firms will find the new regulations cause an 
increase in their business while others will find that they are unable to profit
ably handle hazardous materials, but most carriers will experience compli
ance costs and exposure to significant liability as a result of the regulations 
now being developed. Compliance costs will vary with the type of operation 
and amount of hazardous materials handled, but it seems likely that OSHA 
standards could require the greatest compliance effort. The Resource Con
servation and Recovery Act132 has the potential for increasing the need for 
transportation of solid waste and especially hazardous waste. As the trans
portation of hazardous and toxic materials becomes more highly regulated 
and requires greater precautionary efforts, many firms will be unable or un
willing to make the necessary compliance efforts, and those firms which are 
committed to compliance with such hazardous materials regulations will un
doubtedly find increased need for their services. 

It will take several years for the OSHA and EPA regulatory programs 
discussed above to begin to have their full impact upon the transportation 
industry. It is important at this time to become aware of these developments 
and to ensure, so far as pOSSible, through participation in the rulemaking 
process, that these regulations do not present an unreasonable burden to 
carriers of hazardous materials. 

131. 29 U.S.C. § 667(c)(2)(1976). 
132. 32 U.S.C. §§ 6901-6987 (1976). 
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The Federal Clean Air Act1 calls for state and local solutions to the 
national problem of air pollution. The Act requires states to devise State 
Implementation Plans (SIP's),2 in which strategies for controlling pollution 
sources are to be proposed for the purpose of bringing that state's air quali
ty within EPA air quality standards. These Plans must be submitted to the 

• B.A. University of Washington (1967); J.D., Willamette University (t 972). Member of the 
Oregon State Bar. 

• • B.A. Oregon State University (t 969); J.D., Lewis and Clark College (1977). Member of the 
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••• B.A. Portland State University (1968); J.D. Lewis and Clark College (1974). Member of 
the Oregon State Bar. 

Grateful acknowledgement is given to Mr. Ronald C. Householder, Manager, Vehicle Inspec
tion Division, Oregon DEO; Mr. William P. Jasper, Jr., Engineering Supervisor, Vehicle Inspection 
Division, Oregon DEQ; and Mr. H. Anthony Ashby, Project Manager, Portland Short Test Correla
tion and Effectiveness Study, U.S. EPA. The opinions expressed herein are those of the authors 
and do not reflect the views of the Oregon DEQ, Mr. Jasper, the U.S. EPA, or Mr. Ashby. 

1. 42 U.S.C. §§ 7401-7626 (1976). 
2. Id. § 7410. 

121 

Toward Responsible State Regulation of Air 
Pollution: Oregon's Mandatory 

Inspection/Maintenance Program 

INTRODUCTION 

PHILIP F. SCHUSTER, II· 
OLIVIA l. SMITH·· 

ALAN T. NETTLETON··· 

The Federal Clean Air Act1 calls for state and local solutions to the 
national problem of air pollution. The Act requires states to devise State 
Implementation Plans (SIP's),2 in which strategies for controlling pollution 
sources are to be proposed for the purpose of bringing that state's air quali
ty within EPA air quality standards. These Plans must be submitted to the 

• B.A. University of Washington (1967); J.D., Willamette University (t 972). Member of the 
Oregon State Bar. 

• • B.A. Oregon State University (t 969); J.D., Lewis and Clark College (1977). Member of the 
Oregon State Bar. 

••• B.A. Portland State University (1968); J.D. Lewis and Clark College (1974). Member of 
the Oregon State Bar. 

Grateful acknowledgement is given to Mr. Ronald C. Householder, Manager, Vehicle Inspec
tion Division, Oregon DEO; Mr. William P. Jasper, Jr., Engineering Supervisor, Vehicle Inspection 
Division, Oregon DEQ; and Mr. H. Anthony Ashby, Project Manager, Portland Short Test Correla
tion and Effectiveness Study, U.S. EPA. The opinions expressed herein are those of the authors 
and do not reflect the views of the Oregon DEQ, Mr. Jasper, the U.S. EPA, or Mr. Ashby. 

1. 42 U.S.C. §§ 7401-7626 (1976). 
2. Id. § 7410. 

121 



HeinOnline -- 10 Transp. L.J. 122 1978

122 Transportation Law Journal [Vol. 10 

EPA for its approval. 3 Certain states, which contain areas in which levels of 
pollutQnts associated primarily with motor vehicles exceed national stand
ards, are also required to submit Transportation Control Plans (TCP's) for 
those areas as part of that state's SIP.4 Although fifty states have submitted 
SIP's,s local solutions to mobile source air pollution, as envisioned by the 
Act, have, for the most part, not been forthcoming. 6 

Because of the states' traditional control over motor vehicle registra
tion, the states are best equipped to play the major role in controlling and 
reducing mobile source air pollution. The apparent failure of the states to 
assume the primary role in controlling vehicular air pollution has prompted 
major litigation raising constitutional issues which go to the heart of the fed
eral system. 7 This litigation has brought into question the traditional notion 

3. Id. § 7410(aX1), (2). "The Administrator shall, within four months after the date required 
for submission of a plan under paragraph (1), approve or disapprove such a plan or each portion 
thereof .... " Id. §7410(a)(2). The Act also required EPA approval of any revision of a SIP. Id. 
§7410(aX3XA). 

4. The EPA has compiled a list of such areas for which TCPs are required. See note 103 
infra 

The Clean Air Act Transportation Control Plans have been defined by EPA regulations as "the 
summation of individual actions (transportation control measures) that will, when taken collectively, 
reduce concentrations of carbon monoxide and photochemical oxidants in the atmosphere from 
those achieved by the Stationary Source Control Program and the Federal Motor Vehicle Control 
Program (FMVCP) to the level prescribed by the National Ambient Air Quality Standards." 40 
C.F.R. § 51.1 (r) (1975). Current Federal regulations require that Plans shall contain "[a] descrip
tion of enforcement methods including, but not limited to, procedures for monitoring compliance 
with the selected traffic control measures, procedures for handling violations, and a designation of 
en10rcement responsibilities (Le., air pollution control agency, State police, State Department of 
Motor Vehicles, State Registrar of Motor Vehicles, etc.)." 40 C.F.R. § 51.14 (a)(2XiX1977). See 
also, id. § 51.14 (aX2Xii),(iii),(iv). 42 U.S.C. § 7408(fX1) (1976) suggests appropriate transporta
tion control measures to include motor vehicle emission inspection and maintenance programs, 
programs for improved public transit, programs to establish bus and carpool lanes, programs to 
control on-street parking, programs to construCt bicycle lanes, and retrofit programs. 

5. 40 C.F.R. §§ 52.50.2827 (1977). 
6. Congressionally authorized extensions have given many states the opportunity to postpone 

attainment of air quality standards. 42 U.S.C. § 741 0(eX1), (2) (1976). For example, Oregon was 
given a twelve-month extension. 40 C.F.R. § 52.1981 (1977). Kentucky was given a two-year 
extension. Id. § 52.922. Colorado was given a 3-1/2 year extension for attainment of national 
carbon monoxide standards in the Metropolitan Denver Intrastate Air Quality Region. Id. § 
52.322(b). Congressional or administrative indulgence was not the only reason for state delay. 
Both the states and the EPA Administrator experienced considerable difficulty in developing ade
quate plans. For example, Calirornia's proposed TGP was disapproved by the Administrator on 
May 31, 1 972, because it contained no provisions for the control of photochemical oxidants. 
Thereafter, the EPA itself was unable to develop an adequate Plan for California within the time 
required by the Act. 1 F. GRAD, TREATISE ON ENVIRONMENTAL LAw § 2.03, at 2-90.6 (1977). This 
sequence of events fostered the case of Riverside v. Ruckelshaus, 4 E.R.G. 1728 (D. Cal. 1972), 
a citizen suit which was brought to compel the Administrator to carry out his non-discretionary duty 
to promulgate a locally adequate implementation plan. The eventual EPA-imposed plan led to the 
lower court case of Brown v. EPA, 521 F.2d 827 (9th Cir. 1975). See notes 15, 16 and 17 infra 

7. For a discussion of the reasons for state and local resistance to Clean Air Act mandates 
and resulting litigation, see Stewart, Pyramids of Sacrifice? Problems of Federalism in Mandating 
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that the states have the exclusive right to register, and hence control, motor 
vehicles owned by their residents. The EPA has sought through such litiga
tion to impose, among other things, vehicle emission inspection and main
tenance (11M) programs where states have failed to promulgate suitable 
TCP's.8 Although an 11M program is no panacea for controlling air pollution 
from motor vehicles, the EPA has long maintained that an 11M program 
linked to registration of in-use vehicles can be the most effective method 
available to the states to reduce pollution from the automobile. 9 

A few states have recognized the utility of 11M programs in abating air 
pollution. A good example is the 11M program which has been imple
mented by the State of Oregon in the Portland metropolitan area as part of 
Oregon's TCP.1 D Oregon's 11M program was designed to identify, prior to 
motor vehicle registration or re-registration, those motor vehicles which fail 
to meet pollution emission standards and to ensure that remedial mainte
nance or adjustments are performed on such vehicles. Using the Oregon 
program as a model, this article will discuss the reasons favoring state level 
adoption and implementation of an 11M program as part of a Transportation 
Control Plan called for under the Federal Clean Air Act. It will assess the 
relationship between the EPA and the states to help identify their respective 
obligations within the context of the Act. Then, the choices available to 
states in fashioning unique and effective programs will be discussed in light 
of the Oregon experience. Finally, the ability of states to regulate interstate 
mobile source pollution will be evaluated. 

State Implementation of National Environmental Policy, 86 YALE l.J.1196, 1202-05 (1977) [here
inafter cited as Stewart). 

8. See, e.g., Maryland v. EPA, 530 F.2d 215 (4th Cir. 1975); cases cited note 15 infra For 
a description of the EPA-imposed 11M program for Maryland, see 40 C.F.R. § 52.1089 (1977). 

9. The EPA's position is that inspection and maintenance programs are "the most important 
of the transportation control measures currently enforced .... " 42 Fed. Reg. 30,504, 30,505 
(1977) (to be codified in 40 C.F.R. § 52). See also note 108 infra 

10. ORE. REV. STAT. 481.190. Other components of Oregon's TCP include mass transit im
provements, traffic flow improvements, and improvements resulting from the Federal New Motor 
Vehicle Program. OREGON DEP'T. OF ENVIRONMENTAL QUALITY, STATE OF OREGON CLEAN AIR ACT IM
PLEMENTATION PLAN (1972). Noteworthy among those states and metropolitan areas with presently 
active 11M programs are: Arizona (restricted to Maricopa and Pima counties, begun in January, 
(1976), ARIZ. REV. STAT. §§ 36-1771 to 1780 (West 1974 & Supp. 1978); California (restricted to 
six counties within the South Coast Air Basin) CAL. Bus. & PROF. CODE §§ 9889.50-.61 (West 
1975 & Supp. 1978); The City of Chicago (voluntary since June 1, 1973), CHICAGO, ILL. ORDINANCE 
17-2A; The City of Cincinnati (mandatory in part, not comprehensive), CINCINNATI: OHIO MUN. CODE 
§§ 504-24 to 41 (ordinance 105-1974, elf. Mar. 27,1974); Nevada (restricted to Las Vegas 
area), NEV. REV. STAT. §§ 455.610-.710 (1973), as amended bych. 463, 1977 Nev. Stats.; New 
Jersey (statewide mandatory 11M program commenced in 1974) N.J. STAT. ANN. §§ 26:2C-8.1 to 
.4 (West Supp. 1978), id. § 1, 39:3-70.1 to .2 (West 1973 & Supp. 1978); New York, N.Y. [VEH. 
& TRAF.]LAw §§ 301-309-e (West 1970 & Supp. 1978); Pennsylvania, PA. CONS. STAT. ANN. §§ 
4523, 4531-4532, 4701-4702 (purdon 1977). Colorado has recently enacted a vehicle emis
sions law restricted to specified counties, to be implemented by Jan. 1, 1980. 1977 Colo. Sess. 
Laws, Ch. 564, at 1901-12. 
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of the Oregon experience. Finally, the ability of states to regulate interstate 
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State Implementation of National Environmental Policy, 86 YALE l.J.1196, 1202-05 (1977) [here
inafter cited as Stewart). 

8. See, e.g., Maryland v. EPA, 530 F.2d 215 (4th Cir. 1975); cases cited note 15 infra For 
a description of the EPA-imposed 11M program for Maryland, see 40 C.F.R. § 52.1089 (1977). 

9. The EPA's position is that inspection and maintenance programs are "the most important 
of the transportation control measures currently enforced .... " 42 Fed. Reg. 30,504, 30,505 
(1977) (to be codified in 40 C.F.R. § 52). See also note 108 infra 

10. ORE. REV. STAT. 481.190. Other components of Oregon's TCP include mass transit im
provements, traffic flow improvements, and improvements resulting from the Federal New Motor 
Vehicle Program. OREGON DEP'T. OF ENVIRONMENTAL QUALITY, STATE OF OREGON CLEAN AIR ACT IM
PLEMENTATION PLAN (1972). Noteworthy among those states and metropolitan areas with presently 
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(1976), ARIZ. REV. STAT. §§ 36-1771 to 1780 (West 1974 & Supp. 1978); California (restricted to 
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§§ 504-24 to 41 (ordinance 105-1974, elf. Mar. 27,1974); Nevada (restricted to Las Vegas 
area), NEV. REV. STAT. §§ 455.610-.710 (1973), as amended bych. 463, 1977 Nev. Stats.; New 
Jersey (statewide mandatory 11M program commenced in 1974) N.J. STAT. ANN. §§ 26:2C-8.1 to 
.4 (West Supp. 1978), id. § 1, 39:3-70.1 to .2 (West 1973 & Supp. 1978); New York, N.Y. [VEH. 
& TRAF.]LAw §§ 301-309-e (West 1970 & Supp. 1978); Pennsylvania, PA. CONS. STAT. ANN. §§ 
4523, 4531-4532, 4701-4702 (purdon 1977). Colorado has recently enacted a vehicle emis
sions law restricted to specified counties, to be implemented by Jan. 1, 1980. 1977 Colo. Sess. 
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THE EPA AND THE STATES: A DELICATE BALANCE 

The Clean Air Act of 1970 and all subsequent amendments reflect a 

congressional concern that the states have not fulfilled their role in abating 

air pollution. 11 To this end, the 1977 Clean Air Act Amendments give the 

EPA Administrator authority to identify non-attainment areas which are ar

eas where levels of identified pollutants continue to exceed national air 

quality standards. 12 The 1977 Amendments set new deadlines for the sub

mission or revision of SIP's for states which have such areas. 13 The Admin

istrator is given power by the 1977 Amendments to make appropriate 

findings which can, commencing July 1, 1979, lead to the curtailment of 

EPA grants and curtailment of certain highway monies14 to any area which 

has not attained federal air quality standards. 

The ability of the EPA Administrator to otherwise enforce the provisons 

of the Act upon the states has been addressed in the group of cases collec

tively known as Brown v. EPA.15 In the Brown cases, the EPA sought gen

erally to compel state officials through Clean Air Act enforcement provisions 

to implement relevant portions of their TCP's, including vehicle 11M pro-

11. For example, Justice Rehnquist, in his opinion in Train v. Natural Resources Defense 
Council, 421 U.S. 60, 64 (1975), observed the 1970 Amendments to the Clean Air Act as 
"amounting to taking a stick to the states." 

12. 42 U.S.C. § 7501 (2)(1976) defines a "non-attainment area" as an area which, for any 
air pollutant which is shown by monitored data or which is calculated by air quality modeling or 
other reliable methods determined by the EPA Administrator, exceeds any national ambient air 
quality standard for such pollutant. 'd. § 7 407(dX1) provides that the states shall, within 120 days 
after Aug. 7, 1977, submit to the Administrator a list identifying air quality control regions or por
tions thereof which do not meet certain national primary or secondary ambient air quality standards. 

The EPA has recently released a list of areas which have not attained required standards. 
"The listing shows that out of 3,215 total counties in the U.S., 606 counties or portions thereof are 
violating standards for photochemical oxidants. . .; . . . 190 counties are violating standards for 
carbon monoxide; .... A county may be violating more than one pollutant standard, so the same 
county may be counted in more than one category in the above totals." EPA, Press Release, 
Environmental News 2 (Feb. 24, 1978). 

13. 42 U.S.C. § 7052(aX2) (1976) provides for plans calculated to achieve attainment of 
national primary ambient air quality standards for photochemical oxidants or carbon monoxide by 
Dec. 31, 1987. 'd. § 7502(c) requires that a plan revision shall contain enforceable measures to 
assure attainment of the applicable standard not later than July 1, 1987. 'd. § 7502(bX11 XB) 
provides that the plans which make a demonstration pursuant to id. § 7502(a)(2) establish, among 
other things, "a specific schedule for implementation of a vehicle emission control inspection and 
maintenance program." 

14. 42 U.S.C. § 7506(a) (1976). In addition, 'd. § 7506(b) prohibits the EPA from making 
any grants under the Clean Air Act in areas of a state where state or local officials are not imple
menting required transportation control measures. 

15. Brown V. EPA, 521 F.2d 827 (9th Cir. 1975); Arizona v. EPA, 521 F.2d 825 (9th Cir. 
1975); District of Columbia v. Train, 521 F.2d 971 (D.C. Cir. 1975); Maryland v. EPA, 530 F.2d 
215 (4th Cir. 1975). A decision upholding regulations pertaining to Pennsylvania was not before 
the Brown court. Pennsylvania v. EPA, 500 F.2d 246 (3d Cir. 1974). In addition, Virginia and the 
District of Columbia filed separate petitions for certiorari from the District of Columbia case. 426 
U.S. 904 (1976). 
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grams. 16 At the Supreme Court level, the EPA abandoned the idea that it 
could compel the states to enact 11M legislation and the attendant regula
tions, among other things.1? However, two circuits have indicated that the 
Administrator could impose 11M requirements through appropriate injunc
tive proceedings.18 An injunction could, for example, prohibit a state from 
registering any vehicle which does not meet federal polution standards. 19 

Because an 11M program is nearly impossible to administer efficiently 
unless somehow linked to vehicle registration, and because states are the 
sole registrars of most motor vehicles, all EPA enforcement with respect to 
11M programs will necessarily involve compulsion of state action. A possible 
impediment to such compulsion through direct federal regulation of private 
passenger cars or through injunctive relief is found in the case of National 
League of Cities v. Usery.20 In Usery, the Supreme Court held that the 
1974 Amendments to the Fair Labor Standards Act,21 setting federal mini
mum wage and maximum hour requirements, constituted an impermissible 
interference with important state and local governmental functions and 

16. The EPA sought to compel the states to enact regulations and laws through enforcement 
sanctions provided in 42 U.S.C. §7413 (1976). The Ninth Circuit Brown decision involved EPA 
regulations directing state compliance with a number of TCP measures, including an inspection and 
maintenance program. 40 C.F.R. § 52.242 (1977). The Ninth Circuit held that the Clean Air Act 
did not authorize the imposition of such sanctions for any failure of the State of California to comply 
with the directions contained in these regulations, among others. The basic contention of the states 
challenging the EPA enforcement regulations was that the commerce power of Congress does not 
allow Congress to require statesto enforce federal regulatory laws, that the states are guaranteed a 
republican form of government by the Constitution so as to allow them to provide state laws con
cerning matters of strong local interest and that to so require the states to become mere enforce
ment arms of the Federal government would be to "reduce the states to puppets of a ventriloquist 
Congress" and pave the way for the' 'utter destruction of the State as a sovereign political entity." 
Brown v. EPA, 521 F.2d 827, 839 (9th Cir. 1975). For an analysis of decisions in other lower court 
cases, see Stewart, supra note 7; Gordon, When Push Comes to Infringement of State Sover
eignty: Implementation of EPA's Transportation Control Plans, WIS. L. REV. 1111 (1976) [hereinaf
ter cited as Gordon]; Hostetter & Sale, Protection of the Environment and Protection of the States: 
The Constitutional Issue Raised by EPA Action Under the Clean Air Act 7 ENv. L. REV. 383 (1977). 

17. EPA v. Brown, 431 U.S. 99 (1977). "The [Government's] position now appears to be 
that, while the challenged transportation plans do not require the enactment of state legislation, 
they do now contain, and must be modified to eliminate, certain requirements that the state promul
gate regulations See Government Reply Brief, at 14, n.22" Id. (emphasis in original). 

18. In District of Columbia v. Train, 521 F.2d 971,994 (D.C. Cir. 1975), the District of Co
lumbia Circuit indicated that' 'the commerce power does enable the federal government to prohibit 
the states from registering non-conforming vehicles .... " Moreover, in Brown v. EPA, 566 F.2d 
665, 670 n.4 (9th Cir. 1977), the Ninth Circuit, on remand, indicated that Congress intended to 
provide injunctive relief which, if feasible, could provide "for Federal implementation and enforce
ment of the program (including Federal licensing of private 11M centers ... and imposing Federal 
inspection fees). . . ." 

19. See District of Columbia v. Train, 521 F.2d 971 (D.C. Cir. 1975). 
20. National League of Cities v. Usery, 426 U.S. 833, 845 (1976). 
21. PUb. L. No. 93-259, 88 Stat. 55 (amending 29 U.S.C. §§ 202-208, 210, 212-214, 

216,255,260, 630, 633~ 63~. 
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thereby contravened principles of federalism implicit in the Tenth Amend
ment. 22 Usery recognized that there are" attributes of sovereignty attaching 
to every state government which may not be impaired by Congress. "23 

However, Justice Blackmun, in his concurring opinion, pOinted out that the 
Court's decision "adopts a balancing approach, and does not outlaw fed
eral power in such areas as environmental protection, where the federal 
interest is demonstrably greater and where state facility compliance with 
imposed federal standards would be essential. "24 

Going further, the collection of cases known as Friends of the Earth v. 
Carey25 has arguably clarified Justice Blackmun's concurring opinion in 
Usery to the extent that, if a state does promulgate and submit a TCP which 
is approved by the EPA, private citizen action to enforce such a Plan 
against the state will not constitute federal intrusion into essential state func
tions. 26 The spectre of federal intervention through economic sanctions or 

22. National League of Cities v. Usery, 426 U.S. 833, 845 (1976). 
23. Id. 
24. Id. at 856 (emphasis added). 
25. This collection of cases originated as private citizen suits, authorized under Section 304 

of the Clean Air Act, 42 U.S.C. § 7604 (1976). In Friends of the Earth v. EPA, 499 F.2d 1118 (2d 
Cir. 1974) (Friends n, the Second Circuit Court of Appeals, while approving theTCP for metropoli
tan New York City, denied immediate implementation of the plan. In Friends of the Earth v. Carey, 
535 F.2d 165 (2d Cir. 1976)(Friends IQ, the Second Circuit held that, pursuant to Section 110 of 
the Clean Air Act, "a plan, once adopted by a State and approved by the EPA becomes controlling 
and must be carried out by the State." Id. at 169. The Circuit Court therefore ordered implementa
tion of the plan. Friends IIwas remanded to the District Court for the Southern District of New York. 
On remand, Judge Duffy held that, in light of the decision in National League of Cities v. Usery, 
426 U.S. 833 (1976), Congressional use of the Commerce Clause to compel New York City to 
enforce the plan against others would violate the City's rights under the Tenth Amendment. See 
Friends of the Earth v. Carey, 552 F.2d 25,29 (2d Cir. 1977) (Friends IIQ. The plaintiffs appealed 
Judge Duffy's ruling and obtained a reversal in Friends III. Id. 

26. In Friends III, the Second Circuit stressed that implementation of the Transportation Con
tiol Plans at issue would "not amount to the kind of injury found to be impermissible in National 
League of Cities, since the essential policy choices involved in creating the program were entirely 
within the control of the State and the participating City agencies, and not imposed by the federal 
government." Id. at 38. The court in Friends 11/ awarded coercive relief against state officials be
cause the TCP had been devised by the state rather than by the EPA. But see Stewart, supra note 
7, at 1205, for a criticism of this reasoning. 

The Friends IIIcourt followed the tests formulated in Usery because "there was (1) a' serious 
problem which endangered the well-being of all the component parts of our federal system and 
which only collective action by the National Government might forestall,' (2) a carefully drafted 
program designed for very limited interference with states' freedom, and (3) a program that 'dis
placed no state choices as to how governmental operations should be structured ... ' [citations 
omitted]." Friends of the Earth v. Carey, 552 F.2d 25, 39 (2d Cir. 1977). In light of these tests, it is 
probable that the federally promulgated 11M programs for Maryland and California would have 
been constitutionally objectionable had the EPA not conceded in Brown v. EPA See note 17 and 
accompanying text supra Direct federal compulsion of local or state officials to implement a pro
gram which had not been previously promulgated or submitted to the EPA by state officials might 
have been held to be an impermissible and disruptive interference with state governmental func
tions proscribed by the Tenth Amendment. Such "heavy handed" enforcement attempts would be 
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injunctive proceedings, in addition to private citizen suits brought to enforce 
a state-enacted Tep, should prompt a state to act responsibly to control air 
pollution and thereby prevent the erosion of its traditional control over motor 
vehicles. 

Although the prospect of federal judicial intrusion into what would 
otherwise be a state's internal affairs looms over a state's failure to take 
action, the Federal Clean Air Act clearly indicates a congressional intent to 
encourage cooperation, not only among the states but between the states 
and the federal gov~rnment.27 The EPA Administrator has not been given 
sole authority to deal with problems of air pollution. 28 Congress envisioned 
the proper role of the EPA in a smoothly functioning federalist system as 
that of providing assistance, both financial and technical, to states which 
are designing, implementing and enforcing TCP's.29 The states are to re-

. tain the power to control mobile source pollution through the innovative ex
ercise of their traditional power to regulate the automobile. It is in the 
exercise of this power that the states will prevent federal interference. 

STATE INTERESTS IN IMPLEMENTING 11M 

For some time, means have been available to states to reduce mobile 
source pollution through their own motor vehicle laws.3D However, a major 
reason for state delay in utilizing these means has been the reluctance of 
state legislators to undertake the control of air pollution through the politi
cally unpopular avenue of further regulation or restriction of use of 
automobiles owned by their constituents. 31 Delay may also be due to an 

even more unjustified in light of new alternative enforcement procedures available to the EPA. See 
notes 12, 13 and 14 and accompanying text supra. 

27. 42 U.S.C. §§ 7401(b) and 7402(a), (b) (1976). 
28. "The 1977 Amendments reaffirm Congressional intent that States be the prime decision

makers on air pollution policy, and EPA intends to reflect this attitude. Although EPA cannot legally 
tolerate a situation where human health standards are continuously violated, we intend to allow 
States all the flexibility the law allows in meeting their clean air goals." EPA Press Release, supra 
note 12 (quoting EPA Administrator Douglas Costle). 

See a/so 42 U.S.C. § 7402(a) (1976), providing for cooperation between the Administrator 
and state and local governments; id. § 7407(e)(2), providing for redesignation of air quality control 
regions by Governors with approval of the Administrator; id. § 7504, providing for state and local 
planning with respect to revised implementation plans in regions where national primary ambient air 
quality standards for CO and photochemical oxidants will not be attained by July 1, 1979. 

29. 42 U.S.C. § 7401 (b)(2), (3) (1976). 
30. An example of pre-1970 efforts by states to reduce automobile pollution is OR. REV. 

STAT. §§ 483.800-.825 (1977), which prohibits the removal or alteration of a factory-installed 
motor vehicle air pollution control system. See a/so H.R. REP. No. 728, 90th Cong., 1 st Sess. 
reprinted in [1967] 2 U.S. CODE CONGo & AD. NEWS 1959, which discusses congressional aware
ness of California willingness to set standards, for which Congress established the "California 
waiver," allowing states to adopt California's emission standards for new motor vehicles in lieu of 
Federal new motor vehicle standards. 42 U.S.C. § 7543(b) (1976). 

31. "Trying to take the automobile from car-loving Americans is like attempting to rescue Fay 
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even more unjustified in light of new alternative enforcement procedures available to the EPA. See 
notes 12, 13 and 14 and accompanying text supra. 

27. 42 U.S.C. §§ 7401(b) and 7402(a), (b) (1976). 
28. "The 1977 Amendments reaffirm Congressional intent that States be the prime decision

makers on air pollution policy, and EPA intends to reflect this attitude. Although EPA cannot legally 
tolerate a situation where human health standards are continuously violated, we intend to allow 
States all the flexibility the law allows in meeting their clean air goals." EPA Press Release, supra 
note 12 (quoting EPA Administrator Douglas Costle). 

See a/so 42 U.S.C. § 7402(a) (1976), providing for cooperation between the Administrator 
and state and local governments; id. § 7407(e)(2), providing for redesignation of air quality control 
regions by Governors with approval of the Administrator; id. § 7504, providing for state and local 
planning with respect to revised implementation plans in regions where national primary ambient air 
quality standards for CO and photochemical oxidants will not be attained by July 1, 1979. 

29. 42 U.S.C. § 7401 (b)(2), (3) (1976). 
30. An example of pre-1970 efforts by states to reduce automobile pollution is OR. REV. 

STAT. §§ 483.800-.825 (1977), which prohibits the removal or alteration of a factory-installed 
motor vehicle air pollution control system. See a/so H.R. REP. No. 728, 90th Cong., 1 st Sess. 
reprinted in [1967] 2 U.S. CODE CONGo & AD. NEWS 1959, which discusses congressional aware
ness of California willingness to set standards, for which Congress established the "California 
waiver," allowing states to adopt California's emission standards for new motor vehicles in lieu of 
Federal new motor vehicle standards. 42 U.S.C. § 7543(b) (1976). 

31. "Trying to take the automobile from car-loving Americans is like attempting to rescue Fay 
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unwillingness to appropriate money for an apparently unpopular program. 
The reluctance of state officials to face such an upopular decision may be 
based upon the premise that if they do not impose additional restrictions on 
their constituents' automobiles, the EPA eventually will, thus shifting politi
cal accountability for such interference elsewhere. 32 Moreover, such regu
lation is commonly perceived as a deterrent to economic growth and the 
creation of more jobs; indeed, economic benefits may result if a state ap
pears to be a pollution haven for auto-intensive business.33 

These political and economic beliefs have been cited as reasons for 
the enactment of federal measures to compel state action to achieve na
tional air quality goals. 34 However, the validity of these beliefs is questiona
ble. As will be discussed, an 11M program for most motorists entails little 
more regulation than that which now exists under state motor vehicle regis
tration laws; and the expense to both a state and its motorists is minimal. 
Passage of 11M legislation, if handled properly, need not be politically un
palatable to state legislators. Furthermore, no evidence of any mass move
ment of auto-intensive industry away from areas with 11M has been found. 
Even if businesses did move to unregulated pollution havens, their gains 
would be temporary at best because of the EPA's present ability and will
ingness to impose economic and legal sanctions. 

If a state refuses to deal responsibly with its own pollution problem, 
then it justifiably invites EPA interference. Such interference may result in 
certain negative consequences which state officials and local legislators 
may find difficult to explain to their constituents. Centralized EPA policy
making might reflect a lack of sensitivity to local needs, institutions and 
prejudices. One example of such policy-making is an EPA announcement 
that San Franciscans had to cut annual auto mileage by 97% and the resul-

Wray from the arms of King Kong: it has to be done, but nobody wants to do it." Gordon, supra 
note 1 6 at 1111 . 

32. "State officials have few strong incentives to assume the administrative and political bur
dens of carrying out environmental policies dictated by f~deral agencies." Steward, supra note 7, 
at 1201-02. 

33. "Many states failed or refused to adopt SIPs with automobile emissions controls ade
quate to meet the federal ambient standards because the necessary restrictions on parking and 
automobile use were strenuously opposed by downtown merchants, commuter, and others depen
dent upon automobile use and access. There was also bitter resistance by developer interests to 
EPA efforts to secure state adoption of restrictions on new 'indirect sources' of pollution, such as 
shopping centers, large parking facilities, sports complexes and highways, which would attract a 
heavy concentration of automobiles." Id. at 1203-04. "Given the mobility of industry and com
merce, an individual state or community may rationally decline unilaterally to adopt high environ
mental standards that entail substantial costs for industry and obstacles to economic development 
for fear that the resulting environmental gains will be more than offset by movement of capital to 
other areas with lower standards." Id. at 1212. 

34. Stewart, supra note 7, at 1196-1204,1211-22. 
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tant hostility generated by this announcement. 35 Another example is found 
in one of the Brown cases, where the EPA sought to require Maryland to 
submit legally adopted regulations to implement such EPA requirements as 
"inspection of all ... motor vehicles at periodic intervals no more than one 
year apart .... "36 Such a requirement failed to consider the conceivably 
burdensome conflicts with Maryland's motor vehicle registration laws and 
presupposed the availability of funds for the program. 37 At the very least, 
state legislators should immediately examine their motor vehicle registration 
laws to determine the compatibility of those laws with EPA requirements for 
vehicle 11M programs. As discussed later, appropriate legislation can be 
enacted to structure a vehicle registration system which will not be dis
rupted by any 11M program required by the EPA. 

Even assuming that EPA officials will consult with and invite extensive 
cooperation from local officials in formulating an 11M program, the EPA's 
major interest will be achievement of national air quality standards. The 
needs, desires and opinions voiced by the citizenry of the area regarding 
methods of achievement will be of only secondary concern. 38 Even if even
tual EPA imposed programs are similar or even identical to what the local 
government would have fashioned itself, local citizen debate and idea input 
will have been lost or diluted.39 This means that, in ceding the decision
making to a federal agency, the state has undermined to some extent its 
control over its own tax revenues and the voting power which its electorate 
might have exercised in determining the outlines of the 11M program. 40 

In sum, even though required to be approved by the EPA, a state initi
ated 11M program preserves: existing state control over motor vehicles reg-

35. 38 Fed. Reg. 31,244 (1973); Stewart, supra note 7, at 1204. 
36. Maryland v. EPA, 530 F.2d 215 (4th Cir. 1975). The requirement was contained in 40 

C.F.R. § 52.1095 (1977). 
37. Maryland V. EPA, 530 F.2d 215, 224 (4th Cir. 1975). See, 40 C.F.R. § 52.1 089(c)(1), 

(d) (1977). The EPA regulations required Maryland not to register non-complying vehicles. 
38. "Once a substantial program of environmental protection is launched, these federal bu

reaucracies' very size, professional orientation, and remoteness also makes them comparatively 
less sensitive to public discontent when the economic and social costs of such programs become 
apparent, particularly if these costs fall disproportionately on a few regions. For analogous reasons, 
public protests, espeCially if localized, will have less impact on federal judges and legislators than 
on their state and local counterparts." Stewart, supra note 7, at 1218. 

39. "Decisions about environmental quality have far-reaching implications for economic ac
tivity, transportation patterns, land use, and other matters of profound concern to local citizens. 
Federal dictation of environmental policies depreciates the opportunity for and value of participation 
in local decisions on such matters. The impairment of local self-determination is considerably ag
gravated when (as in transportation control context) local fiscal resources and governmental powers 
are conscripted by federal agencies." Id. at 1220-21 . 

40. The lower court in Brown V. EPA, 521 F.2d 827, 840 (9th Cir. 1975) observed that 
"voters of other states, acting through their representatives in Congress, would dilute the strength 
of voters of the state whose revenues would be spent as Congress directs" and that such a result 
would not promote harmonious federalism. 
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istered by that state, existing state control over allocation of state revenues, 
. and the right of state residents to determine, through their vote, the nature 
and scope of the state's I/M program. It reserves to a state's citizens the 
right to modify and adapt the program as local requirements change. Ore
gon's I/M program exemplifies how one state has preserved these tradi
tional functions for itself and its citizens while achieving a substantial 
reduction in air polution levels throughout the Portland metropolitan area. 

A STATE'S ABILITY TO ACHIEVE RESULTS: THE OREGON EXPERIENCE 

A. VOLUNTARY PROGRAM 

Because of the number of violations of federal primary ambient air 
standards occurring in the Portland metropolitan area,41 Oregon's Environ
mental Quality Commission (EQC), the agency charged with establishing air 
quality policies,42 recommended in 1972 that a vehicle I/M program be 
initiated in the four Oregon counties comprising this area. 43 Pursuant to the 
recommendations of the EQC, a voluntary compliance program was insti
tuted in early 1974.44 Over 105,000 voluntary emission tests were con
ducted from February, 1974 through June, 1975.45 

This voluntary program had several advantages. Test results obtained 
during the voluntary phase were used to establish inspection program 
pass/fail criteria for each and every type of automobile subject to the in
spection requirement. 46 The standards, designed to promote proper emis
sion maintenance of vehicles, incorporated the various maintenance 

41. In 1970, CO levels at downtown Portland monitoring sites exceeded Federal primary 
ambient air quality standards on 88 days. OREGON ENVIRONMENTAL QUALITY COMMISSION, REPORT TO 
THE OREGON LEGISLATURE ON THE MOTOR VEHICLE EMISSION TESTING PROGRAM, app. G-1 (1977) [here
inafter cited as EQC REPORT]' 

42. ORE. REV. STAT. § 6468 (1977). 
43. Householder, Oregon's Motor Vehicle Emission Control Inspection Program, in REPORT 

OF THE FOURTH NORTH AMERICAN MOTOR VEHICLE EMISSION CONTROL CONFERENCE 341 (1975) [herein
after cited as Householder, MVECC IV]. 

44. EQC REPORT, supra note 41, app. C-1. 
45. Householder, MVECC IV, supra note 43, at 349. 
46. Id. at 348,349. "These standards, unlike the City of Chicago standards used during. the 

voluntary program, account for differing vehicle designs and thus are more equitable, while still 
capable of achieving significant reductions." EQC REPORT, supra note 41, app. C-3. The ability of 
states to determine their own emission standards is illustrated by the differing approach taken by 
Oregon from that of the City of Chicago. The Oregon approach sets emission standards for each 
type of vehicle, with the objective of encouraging proper vehicle maintenance. A state which 
adopts uniform emissions standards, regardless of the type of vehicle, would seek to encourage 
maintenance to a lesser degree and discourage ownership of high emission types of vehicles. Such 
opportunities for states to choose a diversity of standard setting techniques was recognized by 
Justice Rhenquist in Train v. Natural Resources Defense Council, 421 U.S. 60, 79 (1975), where 
he noted that "[t]he Act gives the Agency no authority to question the wisdom of a State's choices 
of emission limitations if they are part of a plan which satisfies the standards of § 11 0(aX2). . . ." 
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requirements of the manufacturers.47 The voluntary phase also afforded Or
egon's Department of Environmental Quality (DEQ), which was given pri
mary responsibility for administration of the program under policies 
established by the EQC,48 the needed lead time to confirm the reliability of 
the chosen equipment and allowed DEQ inspection personnel to gain expe
rience. 49 In addition, it gave the Legislature time to determine the exact 
boundaries of the area where 11M was most needed. During 1974, the 
Legislature established July 1, 1975 as the startup date for mandatory in
spection50 and restricted the area of the program to the boundaries of the 
Metropolitan Service District (MSD),51 which includes the city of Portland 
and most of its significant suburbs. Finally, the voluntary phase provided 
the DEQ with the opportunity to educate the public about the program and 
its benefits. As a result of the voluntary inspections and DEQ public rela
tions efforts, most motorists became familiar with the inspection require
ment prior to July 1, 1975.52 

B. MANDA TORY PROGRAM 

Since July 1, 1975, all motor vehicles registered within the MSD, with 
certain exceptions, must pass a standard idle emission test for carbon mon
oxide (CO) and hydrocarbons (HC) as a pre-condition tor Motor Vehicles 
Division registration. 53 Certification is required for most in-use vehicles, 
which are required to be re-registered every two years from the date of 
initial registration by the state. 54 While there are no direct sanctions for fail
ing the inspection, a vehicle which fails to meet the prescribed standard for 
that make and model of vehicle cannot be registered until it does meet such 
standard. 55 Vehicle HC and CO emissions are measured by gas analyzing 

47. Householder, MVECC IV, supra note 43, at 349. 
48. For the current codification of DEQ's responsibilities relating to 11M, seeOR. REV. STAT. § 

468.390(2) (1977). 
49. OREGON HOUSE TASK FORCE ON AUTO EMISSION CONTROL, REPORT TO THE OREGON LEGISLA-

TURE 19, 21 (1976) [hereinafter cited as ORE. TASK FORCE REPORT)' 
50. OR. REV. STAT. § 481.190 (1970). 
51. 'd. The MSD is defined in id. § 268.020(2). 
52. See Householder, MVECC IV, supra note 43, at 340,347, 348. In addition to voluntary 

testings, the DEQ invited citizen reports on smokey vehicles, and 20,000 bumper stickers were 
distributed. 

53. OR. REV. STAT. § 481.190(2) (1977) requires dating of certification within 90 days prior 
to motor vehicle registration or renewal of registration date. 

54. 'd. § 481.135, provides for a registration or renewal of registration period of 24 consecu
tive calendar months for most vehicles. 

55. 'd. § 481.190(2). Approximately 70% of all cars taking the test have passed the first 
time. ORE. TASK FORCE REPORT, supra note 49, at 4. Responses to the most recent DEQ survey 
indicate that, of those cars failing the initial inspection, 65.5% required repairs costing less than 
$10 to pass the test, with 94.8% passing the test after repair. VEHICLE INSPECTION PROGRAM, DEP'T 
OF ENVIRONMENTAL QUALITY, COST OF REPAIR SURVEY (DEQ/VIP 77341) (1977). Usually, the solution 
involves some item of routine maintenance that has been neglected or delayed, such as an idle 
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equipment at the unloaded engine speed while the vehicle is stationary and 
the accelerator pedal is released (idle speed).56 Vehicles which are pres
ently exempt from Oregon's 11M program include new motor vehicles, farm 
vehicles, special interest (antique) automobiles, vehicles manufactured 
before 1942, fixed load vehicles, and vehicles operating in interstate com
merce. 57 

Oregon's 11M program has been administered and enforced largely by 
licensed state employees at inspection facilities operated by the DEQ.58 
However, owners of fleets comprising 100 or more in-use motor vehicles 
are permitted to conduct their own 11M inspection on their fleets under the 
supervision of the DEQ, provided DEQ-approved gas analyzing equipment 
is used, and provided the inspector, who may be an employee, has been 
qualified by the DEQ.59 Owners of large fleets are encouraged to inspect 
their own vehicles because fleet self-inspection reduces the number of in
spections that the state must make and is also convenient to fleet owners.60 

At present, owners of fleet vehicles must pay a certificate fee of $2 per 
vehicle. 61 A fee of $5 is charged the owner of any vehicle which is in
spected at state facilities and which passes the DEQ inspection. 62 With the 
exception of startup costs appropriated during the voluntary phase of the 
program,63 these fees have provided sufficient funds to finance the entire 
11M program.64 

speed fuel mixture or carburetor adiustment or spark plug replacement. Id. This survey indicates 
that approximely 8.3% of the vehicles which fail require repairs or tune-ups in excess of $50. 

56. Or. Ad. Rules § 340-24-305(18) (July 1, 1977). Vehicle emission control test standards 
adopted in early 1975 by the EOC were used when the program became mandatory for the MSO. 
OEO Motor Vehicle Emission Control Inspection Test Criteria, Methods and Standards, Or. Ad. 
Rules § 340-24-300 to 350 (effective May 25, 1975). Emission allowance standards for CO and 
HC vary depending on the make and year of the vehicle and, sometimes, the engine size. Exha'ust 
gas concentrations of CO and HC are measured at idle speed and compared to the appropriate 
standard. Vehicles exhibiting smoke, exhaust gas dilution, excessive idle speed, or faulty factory
installed emission systems will not be issued certificates. Or. Ad. Rules § 340-24-320(1), (2), (3) 
(July 1, 1 977). 

57. OR. REV. STAT. § 481.190(3)(1977). 
58. EOC REPORT, supra note 41, at app. C. 
59. Or. Ad. Rules § 340-24-340(1), (8), (9), (10) (July 1, 1977). Thus far, at least fifteen 

fleets in Oregon have been certified to conduct private inspections. EOC REPORT, supra note 41, 
app.0-2. 

60. EOC REPORT, supra note 41, app. 0-1. 
61. Id. 
62. OR. REV. STAT. § 468.405(1 Xb) (1977). 
63. The 1973 Legislature approved a $1 million startup appropriation for the pilot program. 

1973 Or. Laws, ch. 771, §§ 2, 8. 
64. ORE. TASK FORCE REPORT, supra note 49, at 4. 
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(July 1, 1 977). 
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58. EOC REPORT, supra note 41, at app. C. 
59. Or. Ad. Rules § 340-24-340(1), (8), (9), (10) (July 1, 1977). Thus far, at least fifteen 
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64. ORE. TASK FORCE REPORT, supra note 49, at 4. 
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C. RESULTS OF OREGON'S PROGRAM 

Since the advent of Oregon's 11M program, there has been a signifi
cant reduction of carbon monoxide in the Portland metropolitan airshed. 
For instance, CO exceeded federal minimums on only 27 days in 1976,65 
as opposed to 88 days in 1970.66 There has been a corresponding de
crease in hydrocarbons as wel1. 67 The reduction of CO and HC pollutants 
should have beneficial effects upon the health of the inhabitants of the Port
land metropolitan area. 68 In addition to these health benefits, the reduction 
of pollutants in the atmosphere should improve what is commonly known as 
the quality of life for area residents. Refusing to espouse the idea of more 
business at the expense of clean air, Portland has adopted the attitude that 
cleaner air improves the quality of Iife. 69 It has successfully promoted its 
present quality of life as an attraction to non-polluting business such as tour
ism and the convention trade. 70 

In addition to demonstrable improvements in air quality, it is asserted 
that the maintenance compelled by periodic emission inspection results in 
decreased gasoline consumption,71 Several studies have supported this 

65. DEPARTMENT OF ENVIRONMENTAL QUALITY, OREGON AIR QUALITY REPORT FOR 1976, AIR 
QUALITY DATA SUMMARY. 

66. See EQC REPORT, supra note 41. 
67. The EQC has estimated that the 11M program reduced vehicle HC emissions by 2.5% in 

1975 and 7% in 1976. Id. at app. G-7. Because photochemical oxidants are measured rather than 
HC, it is difficult to directly measureHC reductions in the airshed. In Sierra Club v. EPA, 540 F.2d 
114 (D.C. Cir. 1976), the EPA contended that interrelationships among CO, HC, NOx and photo
chemical oxidants, as well as relationships between increases in those pollutants and deterioration 
of air quality, are· "poorly understood and cannot be determined with any reasonable degree of 
accuracy. . ." and that "the only practical approach for dealing with these pollutants appears to 
be to minimize emissions as much as possible." Id. at 1130-31. 

68. For example, CO retards the flow of blood through the body and, in high concentrations, 
may have adverse effects upon persons suffering from cardiovascular diseases. HC and nitrogen 
oxides (NOx), the two other pollutants associated with the automobile, combine with each other 
and other chemicals in the atmosphere. When exposed to sunlight, they form photochemical oxi
dants which produce "smog." Studies conducted by the World Health Organization, the American 
Lung Association and the EPA have demonstrated a direct relation between higher levels of NOx 
and related photochemical oxidants, and .the aggravation of and increase in serious respiratory 
diseases, eye irritation, and changes in heart and lung functions. See H.R. REP. No. 294, 91 st 
Cong., 1 st Sess. reprinted in[1977] U.S. COOE CONGo & ADM. NEWS, 2642-72 [hereinafter cited as 
H.R. REP. No. 294]; ORE. TASK FORCE REPORT, supra note 49, at 6-12. 

69. "Oregon's quality environment has fostered the substantial development of a tourist 
trade which infuses several economic sectors (hotel and motel, retail-wholesale, etc.) with large 
amounts of income." Economic Development Division, Portland Chamber of Commerce, Eco
nomic Base of the Portland, Oregon Standard Metropolitan Statistical Area 3 (n.d.). 

70. Id. B. lIu, PORTLAND No. 1-AMERICA'S MOST LIVEABLE CiTY, 26-29 (pamphlet containing 
excerpts from MIDWEST RESEARCH INSTITUTE, QUALITY OF LIFE INDICATORS IN THE U.S. METROPOLITAN 
AREAS) (n.d.). 

71. Oregon's DEQ has asserted that the concomitant maintenance and engine tuneups ne
cessitated by inspection certification should improve vehicle fuel economy and result in cost sav
ings to the motorist. EQC REPORT, supra note 41, app. K-3; DEQ SECOND ANNUAL ENERGY POLICY 
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contention.72 Data compiled from an EPA study of 11M programs, now be
ing conducted in Portland, should, among other things, clarify whether 
emission reduction and fuel economy improvements are both achieved by 
an 11M program. 73 The asserted collateral benefits of fuel savings offered 
by the maintenance aspect of 11M may be used by otherwise reluctant leg
islators as one justification for their approval of 11M implementation. 

REVIEW, attachment I, at 2 (1977). New Jersey's Department of Environmental Protection asserts 
that a proposal to subject heavier, more fuel inefficient vehicles to stringent emissions standards will 
result in fuel saving of 25 million gallons in New Jersey by 1980. DEP'T OF ENVIRONMENTAL PROTEC
TION, STATE OF NEW JERSEY, PROPOSED REGULATION: NOTICE OF PUBLIC HEARING AND ADOPTION OF 
EMERGENCY RULE, DOCKET No. DEP 032-76-12, at 45, 46 (n.d.) (relating to N.J. Ad. Code 7:27-
15.1) [hereinafter cited as NEW JERSEY PROPOSED REGULATION REPORT)' New Jersey's 11M program 
evidences an initial significant reduction in carbon monoxide levels, with an increase in gas mile
age. ORE. TASK FORCE REpORT, supra note 49, at 12. An EPA official has made the following 
contention: 

[N]umerous studies have shown that an annual fleetwide decrease in fuel consumption in 
the range of 2-5% is an additional benefit associated with the implementation of 11M. In 
some cases, the money saved by the motorist due to increased fuel economy equals or 
exceeds the testing fee and the amount necessary to repair the failed vehicle. 

Letter from Stanley W. Legrow, Ass!. Adm'r for Enforcement, U.S. EPA, to the Honorable Jim 
Chrest, Chairman, Task Force on Auto Emissions Control, Ore. House of Representatives (April 9, 
1976), reprinted in ORE. TASK FORCE REPORT, supra note 49, exhibit D. 

72. A study by Sun Oil Company on a random sampling of privately owned cars, using a 
procedure of (1) visual inspection, (2) exhaust analysis for CO and HC, and (3) instrumental ("elec
tronic") analysis, indicated an average fuel economy improvement of over 13% with "'a simultane
ous reduction in hydrocarbon and carbon monoxide emissions to levels consistently much lower 
than existing and proposed state inspection levels." Oberdor/er, Reducing Fuel Consumption and 
Emissions by an Optimizing Tuneup, in REPORT OF THE FOURTH NORTH AMERICAN MOTOR VEHICLE 
EMISSION CONTROL CONFERENCE 251, 252-65 (1975). Exxon Corporation reported fuel savings 
when engine malfunctions associated with high CO and HC are corrected. NEW JERSEY PROPOSED 
REGULATION REPORT, supra note 71, at 43. A study conducted by Champion Spark Plug Company 
indicates similar findings when cars are tuned according to manufacturers' specifications. CHAM
PION SPARK PLUG CO., TUNE-UP: ITS EFFECT ON FUEL ECONOMY, EMISSIONS AND PERFORMANCE 3 (n.d.) 
(results of 1975-76 test 'program). For a recognition and discussion of the fuel economy benefits 
associated with state 11M programs, see H.R. REP. No. 294, supra note 68, at 2209, 2453-60, 
2493-94; Shutler, Overview of Inspection/Maintenance (I/M~ in REPORT OF THE FOURTH AMERICAN 
MOTOR VEHICLE EMISSION CONTROL CONFERENCE 101, 116 (1975). 

73. ORE. TASK FORCE REPORT, supra note 49, at 12. For a description of this test, its purposes 
and procedures, see OFFICE OF AIR AND WASTE MANAGEMENT, U.S. ENVIRONMENTAL PROTECTION 
AGENCY, MOBILE SOURCE AIR POLLUTION CONTROL FACT SHEET, THE PORTLAND STUDY (1977). 

Specifically, the data will be used to determine: (1) the types of engine maladjustments which 
cause a vehicle to fail a short test (idle test) used by the Portland 11M program; (2) how soon 
emissions from a repaired vehicle begin to increase; (3) the cost of an average repair; and (4) the 
effect of different engine maladjustments on emission levels and fuel economy. The study will also 
examine effects of field conditions such as "the skill of mechanics who service cars which fail, and 
the precision with which the short test is made on a high frequency basis, and will provide data to 
determine the optimum frequency of inspection." Id. at 2. Although the EP.A will be testing until 
March, 1979, interim reports will be issued and can be obtained by writing U.S. EPA, Characteriza
tion and Applications Branch, 2565 Plymouth Road, Ann Arbor, Mich., 48105. 
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PRESENT CHOICES AVAILABLE TO A STATE IN TAILORING ITS 11M PROGRAM 

Implementation of an 11M program at the state level provides the state 
with the opportunity to make choices in the scope and operation of its pro
gram. These choices include: the method of financing, the degree of state 
involvement in operating the program, the manner in which compliance is 
compelled, and whether certain vehicles should be exempt. The state must 
also decide whether to make the program statewide or restrict it to urban 
target areas within the state. Thus, within this framework of major decisions 
are opportunities for the state to tailor its program to its particular needs. 

A. FINANCING THE PROGRAM 

The threshold decision facing a state legislature is the method of fi
nancing the program. Oregon chose to appropriate startup funds for equip
ment and inspection facilities during the program's voluntary phase and has 
since relied upon inspection fees to pay for the program. States not wishing 
to fund the program through inspection fees may choose other methods 
such as increasing gasoline taxes or imposing highway use tolls. Alterna
tively, the state may leave the funding decision to the voters through initia
tives or referendums. In any case, a fundamental consideration will be 
whether the expense should be borne by citizens statewide or only by those 
living in the inspection area, A voluntary phase in an 11M program will give 
the state and local officials time to determine which method of financing will 
be most appropriate to sustain a mandatory program. 

The EPA and some courts have shown indifference as to how a state 
will raise money necessary to fund various compelled transportation control 
measures. For example, in Friends of the Earth v. Carey, the Court did not 
address the issue of funding, but was, instead, satisfied that funding for 
New York City's TCP would be made available by the state,74 The Court 
expressed little concern regarding the effect on other state programs by 
diversion of monies necessitated by the Court's decision. 75 Because an 
11M program involves relatively little initial expense to the state and can be 

74. [W)hile the State and City have ... expressed reservations about their capability of 
financing the costs of implementation and we are well aware of the current fiscal crisis in 
which the City finds itself . . . the chief executives of the State and City have indicated 
that while financing of the Plan would pose problems in policy choices concerning the 
allocation of resources, they would take the necessary steps to obtain the financial sup
port required. 

Friends of the Earth v. Carey, 552 F.2d 25, 39 n.7 (2d Cir. 1977). 

75. The City's claim of federal interference with its ... budgetary policies, and with other 
services wholly within its control, is neither substantial nor directed toward an integral 
governmental function. . . . The necessity of appropriating funds for the construction of 
toll facilities (from which it will receive revenue) or for the acquisition of private garages 
under the business district parking reduction plan does not amount to the kind of injury 
found to be impermissible in National League of Cities. . . . 

Id. at 38. 
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paid for by the motorist, compelled implementation of an 11M program 
probably would not seriously impair state finances. In any event, if a state 
selects an 11M program as part of its TCP, the decisions concerning the 
method of funding should be made by state and local officials at or prior to 
that state's implementation rather than allowing the EPA or a federal court 
to ultimately decide the matter. 

B. THE DEGREE OF STATE INVOLVEMENT IN VEHICLE INSPECTION 

Oregon has chosen total state control of inspection, with the exception 
of allowing state ~gencies and certain qualified businesses to perform self
inspection. Arizona, on the other hand, has contracted with a private testing 
firm to conduct inspections through a network of inspection facilities con
structed, owned, and operated by the private contractor under state super
vision.?6 Aside from the private nature of the inspector, a privately 
contracted inspection program and a state-conducted inspection program 
can be substantially identical.?7 

One advantage of private contracting is that it takes the state out of 
inspection activity and replaces it with private industry, thus preventing in
creases in bureaucracy while increasing employment in the private sec
tor,78 Another advantage is that it need not require initial capital outlay by 
the state. 79 The main disadvantage is that, if the contract is of long duration 
and the terms of the contract allow little leeway to the state to modify the 
basic provisions of the program as state needs or EPA mandates require,8o 
then the state may not be able to institute needed changes without consid
erable financial loss.81 

76. Iacobelli, The Arizona Inspection/Maintenance Program, in REPORT OF THE FOURTH 
NORTH AMERICAN MOTOR VEHICLE EMISSION CONTROL CONFERENCE 329 (1975) [hereinafter cited as 
Iacobelli, MVECC IV]: EOC REPORT, supra note 41, app. P-1. 

77. See, e.g., id. at 332 (11M is linked to registration: provision for fleet self-inspection; cer1ifi
cate fee of $5 charged.). 

78. EOC REPORT, supra note 41, app. 0-2. The Oregon EOC recommended a private con
tractor approach, especially if the program were converted to annual inspection. Id. at 5. Aware of 
the benefits of a privately contracted 11M program, the Oregon Legislature has directed the EOC to 
conduct a cost-effectiveness study to determine if a private contract approach would be appropri
ate for Oregon, and to contract with private firms "[u]pon finding that savings to the public and 
increased efficiency would result and the quality of the program would be adequately maintained 
.... " OR. REV. STAT. § 468.377 (1977). 

79. EOC REPORT, supra note 41, app. 0-2. 
80. Although a state may delegate by contract some of its governmental functions, its police 

power remains inalienable. Any contract entered into by the state is subject to the state's police 
power, which transcends contract requirements when the state must respond, changing safety or 
health policies. See, e.g., Morris v. City of Salem, 179 Or. 666, 174 P.2d 192 (1946) (Municipal
ity's contract for installation and operation of parking meters did not deprive city council of right to 
remove meters in exercise of its inalienable police power, if deemed conducive to public safety or 
welfare.) 

81. When a state, through legislative repeal, seeks to impair an existing contractual obliga-
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conduct a cost-effectiveness study to determine if a private contract approach would be appropri
ate for Oregon, and to contract with private firms "[u]pon finding that savings to the public and 
increased efficiency would result and the quality of the program would be adequately maintained 
.... " OR. REV. STAT. § 468.377 (1977). 

79. EOC REPORT, supra note 41, app. 0-2. 
80. Although a state may delegate by contract some of its governmental functions, its police 

power remains inalienable. Any contract entered into by the state is subject to the state's police 
power, which transcends contract requirements when the state must respond, changing safety or 
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ity's contract for installation and operation of parking meters did not deprive city council of right to 
remove meters in exercise of its inalienable police power, if deemed conducive to public safety or 
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81. When a state, through legislative repeal, seeks to impair an existing contractual obliga-
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Rather than utilize either of the above approaches, a state may choose 
to rely on existing private garages to perform the inspections. Inspection by 
private garages will require state certification or licensing of mechanics, to 
assure competency, and state certification of facilities, to assure use of 
proper equipment. 82 

The advantages of private garage inspection are the convenience to 
the public and the fact that no capital outlay will be required by the state. 83 
However, there is a greater possibility of abuse by both motorists and 
mechanics, prevention of which may require a state regulatory bureau
cracy.84 Another disadvantage is that, in requireing proper inspection 
equipment at facilities, the state may give competitive advantage to those 
garages which can afford that equipment. Furthermore, state certification 
may be viewed as a first step to general state licensing of private mechanics 
as inspectors and, therefore, might generate a great deal of automotive in
dustry hostility. 85 

tion, such legislation must be both reasonable and necessary to serve an important purpose in light 
of alternative means to achieve the same ends. See U.S. Trust of New York v. New Jersey,431 
U.S. 1 (1977). Thus, it would behoove state officials to draft a contract which, when appropriate, 
will allow for foreseeable program modifications. 

82. E.g., .1977 Colo. Sess. Laws, ch. 564, § 3, at 1902-05 (to be codified at COLO. REV. 
STAT. §§ 42-4-307(111)(3), 42-4-310) gives the Air Pollution Control Commission broad responsibil
ity to adopt rules and regulations concerning licensing of private emission inspection stations and 
certification of their equipment, as well as licensing of private or state employed emission inspec
tors. 

83. But note, Arizona considered the private garage approach and rejected it because of the 
high capital investment required of the private garages. Iacobelli, MVECC IV, supra note 76, at 
332. 

84. For example, if there is an independent state supervised check on the quality of repair, 
then abuse by mechanics is reduced, as was experienced in New Jersey. EQC REPORT, supra note 
41, at app. 1-10. Colorado provides for a referee emissions inspection program to protect the 
consumer. 1977 Colo. Sess. Laws, ch. 564, § 3, at 1903 (to be codified at COLO. REV. STAT: § 
42-4-309(4)). An Oregon Automobile Dealers Association (OADA) survey indicated that over 80% 
of their members responding stated that their mechanics believed that "a vehicle set to DEQ stand
ards does not get as good gas mileage and does not run or idle as well as it did before being 
adjusted to meet the test." ORE. TASK FORCE REPORT, supra note 49, at 14. This belief is shared by 
many motorists, who readjust their engines after passing the inspection. {d. at 15. These attitudes 
are misguided because DEQ inspection standards are based on the manufacturers' specifications. 
As the standards, and benefits of the program, become widely known, these public and service 
industry misconceptions will become less prevalent. However, given initial public hostility coupled 
with misinformed mechanics, the need for a state regulatory agency to closely supervise private 
inspection is apparent. 

85. In view of this possibility, the proposal for licensing mechanics as qualified emissions 
inspectors should be entirely voluntary. For example, Colorado provides for voluntary training pro
grams for mechanics at educational facilities, "oriented toward basic motor vehicle air pollution 
control systems installed in motor vehicles by the manufacturers .... " 1977 Colo. Sess. Laws, 
ch. 564, § 10, at 1911-12 (to be codified at COLO. REV. STAT. § 25-7-128(2). Presumably, these 
educational programs will make clear to automotive mechanics that increasing competence in, and 
understanding of, correct automotive servicing results in lower emission levels, better fuel econ
omy, and more business for the automotive service industry. 
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Because local legislators will doubtless be sensitive to the attitude of 
the seNice industry to certification requirements necessitated by private ga
rage inspection, they should decide which approach or combination of ap
proaches will produce the most effective result in their state. 

C. INCORPORATING 11M INTO EXISTING STATE REGISTRATION REQUIREMENTS 

Oregon requires biennial inspection for most vehicles because this ap
proach coincides with Oregon's biennial registration system. This approach 
produces the desired incentive to comply, since the motorist whose vehicle 
fails the inspection cannot register his vehicle and will face criminal penal
ties if he operates that unregistered vehicle on the public highways.86 After 
initial registration, vehicles are required to be re-registered at two-year inter
vals, commencing two years from the month of initial registration. 8? This 
registration produces a "staggered" effect and thus evens out the adminis
tative workload both for licensing personnel and DEQ inspectors. For ease 
of administration, states whose vehicle registrations fall due at one time 

, should consider appropriate legislative changes to produce a staggered ef
fect. 

Nevertheless, Oregon has experienced two drawbacks with its biennial 
registration system. First, more registrations fall due in even years than in 
odd years.88 A greater number of daily ambient air violations occurred in 
1977 because fewer vehicle re-registrations fell due that year.89 Secondly, 
because available data suggest that the benefits of an 11M inspection dete
riorate rapidlY,9o air quality would be improved with more frequent inspec
tion. In this regard, one purpose of the EPA study91 is to determine the 
optimum frequency of inspection. Data gathered by this study is likely to 
confirm the EPA's contention that inspection should be made at least every 

86. OR. REV. STAT. § 481.1 05(4Xa) (1977) requires an applicant for auto registration to give 
his true address. Id. § 481 .105 allows denial or cancellation by the Motor Vehicles Division of 
registration or certificate of title for falsification. Id. § 481.990(9) prohibits false swearing or certifi
cation of any MVD application. Id. § 843'.805 prohibits operation of a vehicle without a certificate 
of emissions compliance. Id. § 483.820(1) prohibits falsification of the certificate of compliance. Id. 
§ 483.825 prohibits tampering with emission control systems. Such sanctions, when combined' 
with major repair costs which the owner is unable to afford, create a hardship on the poor. States 
may choose to give appropriate rebates or other forms of assistance, Professor Stewart notes that 
imposition of environmental policy often results in sacrifices imposed upon the poor for the sake of 
the "elite's vision of a better society." Stewart, supra note 7, at 1221-22. 

87. OR, REV. STAT. § 481.135 (1977). 
88. EQC REPORT, supra note 4 {, app. G-3. All existing vehicles were required to be regis

tered for the first time on a biennial basis in 1974 and thus were not required to be re-registered 
until 1976. The only vehicles registered in 1975 were new vehicles and vehicles registered in 
Oregon for the first time. 

89. This was predicted by the EQG. Id. at app, G-3. In 1977, 33 violations occurred as 
opposed to 27 violations in 1976. See note 65 supra. 

90. EQG REPORT, supra note 41, at app. 1-10 to 17.' 
91. See note 73 supra. 
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twelve months. 92 

O. REASONS FOR EXEMPTING CERTAIN VEHICLES 

The major reason states should consider exempting certain vehicles 
from inspection is that exemptions serve to minimize waste of funds and 
facilities upon those vehicles for which inspection is cost effective. The ba
sis for granting exemptions to certain classes of vehicles should be ex
amined and Oregon's program serves to illustrate. 

There are certain vehicles for which inspection costs, either to the state 
or to the vehicle owner, would greatly outweigh the pollution reduction ben
efits gained from those inspections. In Oregon, heavy construction (' 'fixed 
load") vehicles and vehicles licensed as farm equipment are exempt for this 
reason. 93 A state may also find it desirable to exempt vehicles which are 
few in number, such as .antique vehicles, or for which standards would be 
difficult to set, such as motorcycles and heavy duty diesel motor vehicles. 
These particular classes of vehicles are exempt in Oregon for these rea
sons. 94 But this would be ill-considered in light of predictable public hostil
ity. Recent Oregon legislation requires that those vehicles owned and 
operated by the state and its political subdivisions, previously exempt from 
inspection, undergo annual 11M inspection.95 

92. EOC REPORT, supra note 41, at app. 1-17. 
93. OR. REV. STAT. § 481.190(3Xc}, (e) (1977). Fixed load vehicles include asphalt spread

ers, earth moving equipment, road graders and special construction equipment. Id. § 481.272(2}, 
(3). 

94. OR. REV. STAT. § 481.190(3Xb}, (d) (1977). These subsections exempt vehicles manu
factured prior to 1942 and special interest vehicles (maintained as collectors' items). Administrative 
emission test criteria established on May 25, 1975, provided no emission standards for vehicles 
exceeding a combined manufacture weight and maximum load of 8,400 pounds. Or. Ad. Rules § 
340-24-305(17}. Electric vehicles were presumed to comply. Or. Ad. Rules· § 340-24-320(7}. 
Motorcycles were unregulated due to the absence of motorcycle emission control requirements and 
reliable testing techniques. DEO, Memorandum of Vehicle Inspection Program 2 (Feb. 10, 1977) 
(Accompanying proposed rules relating to standards for gasoline powered heavy duty vehicles). 
New emission control standards have been developed for heavy duty gasoline motor vehicles in 
excess of 8,500 pounds. Or. Ad. Rules § 340-24-305(16}, 340-24-315, 340-24-325, 340-24-
335 (July 1, 1977). However, heavy duty diesel motor vehicles are still administratively exempt 
from testing. See note 11 9 infra 

95. OR. REV. STAT. § 481.190 (1977). Government owned vehicles are required to be regis
tered only once. Id. § 481.125. The DEO plans on an annual notification procedure for each 
agency with follow-up surveillance in conjunction with the Motor Vehicles Division. Memo to EOC, 
Authorization for Public Hearing to Consider Amending Vehicle Emission Testing Rules to Cover 
the Testing of Publicly Owned Vehicles (EOC Agenda item No. L, Nov. 18, 1977). Objections to 
the proposed rule changes were voiced at hearings on Jan. 16, 1978, by fire agencies, citing high 
engine restyle costs and length of "down time" necessary to inspect emergency vehicles. School 
district personnel voiced similar objections, and suggestions were made to amend the definition of 
fleets (100 or more vehicles) to allow smaller agencies to. self-inspect. Oregon Journal, Jan. 17, 
1978, at 3, col. 3. 
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A major decision facing states desiring to implement a comprehensive 
11M program is whether or not to exempt certain heavy duty vehicles en
gaged in interstate commerce. Present licensing arrangement for such vehi
cles afford a trucking company a great deal of flexibility in locating and 
relocating its home state ("base plate") truck registrations. 96 For this and 
other reasons, Oregon, for the moment, has chosen to exempt such vehi
cles from 11M certification requirements. 97 

Finally, states must exempt from inspection new motor vehicles be
cause the Federal Clean Air Act specifically prohibits state inspection of 
new motor vehicles prior to their initial sale, titling, or registration. 98 Never
theless, as a means of protecting its consumers, a state could conduct an 
11M inspection for the limited purpose of determining whether or not a vehi
cle complies with manufacturers' emission warranties required by the Fed
eral Clean Air Act. 99 If the ultimate purchaser's new vehicle failed the 

96. Oregon's reciprocal proration of registration fees enabling legislation, OR. REV. STAT. § 
481.620-.730 (1977), defines three locations where a vehicle may be properly registered: (1) the 
jurisdiction where the person registering the vehicle legally resides; or (2) any jurisdiction where a 
commercial firm registers a commercial vehicle (operated for compensation), provided the vehicle 
is controlled or operated from that firm; or (3) any jurisdiction where, by agreement between two or 
more jurisdictions, the commercial vehicle is required to be registered by that jurisdiction. Id. § 
481.620(8Xa),(b),(c). Base state ("base plate") is defined under the reciprocity agreement entered 
into by Oregon, as follows: "(a) in the case of a commercial vehicle the State from or in which the 
vehicle is most frequently dispatched, garaged, serviced, maintained, operated, or otherwise con
trolled, or also in the case of a fleet vehicle the State to which it is allocated for registration under 
statutory requirements." WESTERN HIGHWAY INST., UNIFORM VEHICLE REGISTRATION PRORATION AND 
RECIPROCITY AGREEMENT § 14(a) (rev. ed. 1974) [hereinafter cited as WESTERN UNIFORM COMPACT]' 

97. 1977 Or. Laws, ch. 787, § 2(f). One reason the Oregon Legislature may have excluded 
vehicles operating in interstate commerce from 11M requirements is the fact that complete authority 
for the registration of fleet vehicles operating under reCiprocity agreements with neighboring states 
is contained in OR. REV. STAT. § 481.620-.730 (1977) (specifically 481.730(1 )), without any refer
ence to motor vehicle 11M statutory requirements contained elsewhere in Oregon Revised Statutes. 
Prior to statutory exemption of commercial vehicles operating in interstate commerce, the DEO had 
not formulated administrative regulations concerning these vehicles. Currently, the DEO inspects all 
vehicles with a gross weight in excess of 8,000 pounds bearing a "r"-prefixed license plate and 
registered within the MSD. rhe DEO does not inspect commercial vehicles bearing a "Y"-prefixed 
license plate because those vehicles are subject to interstate "apportionment" under reciprocity 
agreements. "r" indicates a vehicle whose license fee is not apportioned. "Y" indicates a vehicle 
whose license fee is apportioned among various states pursuant to a reciprocity agreement. 

98. Section 209(a) of the Clean Air Act states: 
No state or any political subdivision thereof shall adopt or attempt to enforce any standard 
relating to the control of emissions from new motor vehicles or new motor vehicle engines 
subject to this part. No State shall require certification, inspection, or any other approval 
relating to the control of emissions from any new motor vehicle or new motor vehicle 
engine as condition precedent to the initial retail sale, titling (if any) or registration of such 
motor vehicle, motor vehicle engine, or equipment 

42 U.S.C. § 7543(a) (1976) (emphasis added). 
99. It provides for a warranty of a new motor vehicle emission device to the ultimate pur

chaser. It also provides for state testing after the date of sale to assure compliance with this war
ranty and provides that the manufacturer shall remedy any non-conformity within the specified 
warranty period. Id. § 7541 (hX2), (3). See H.R. REP. No. 294, supra note 68, at 2681. 
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inspection, a state would still be obligated to issue vehicle registration. 1 00 

The purchaser, however, could require repair of the emission device at the 
manufacturer's expense. 1 01 

A legislature may appropriately exempt the classes of vehicles enumer
ated above either to maintain the cost effectiveness of its 11M program or 
because it lacks authority to require inspections. However, state legislators 
should be aware that exemptions should be based upon sound legal or 
economic reasons in order to minimize the likelihood of EPA disapproval of 
a Transportation Control Plan. 102 

E. CHOOSING IN-STATE PROGRAM BOUNDARIES 

Another method available to state legislatures to conserve state funds 
and facilities, to minimize bureaucracy, and to optimize public cooperation 
without undermining air quality, is to target the program to geographic ar
eas of demonstrable need. Target areas will necessarily be areas of dense 
population. 1 03 

The boundaries should include not only urban but also suburban areas 
which generate a large amount of commuter traffic into and out of urban 
centers. If the lines are drawn too narrowly, the excluded suburban com
muter traffic will render the program ineffective. If the lines are drawn too 
broadly, persons who contribute no pollution to the target area or indeed 
have no relationship at all to the urban center will be unfairly included. In 
establishing boundary lines for an 11M target area, the legislature should 
also be guided by the geography and wind patterns of the airshed area, as 
well as by population growth and relocation trends. Ultimately, the effective
ness of the program will be determined by the percentage of vehicles regu
larly driven in the target area which can be made subject to inspection. 1 04 

Whether a target area approach or a statewide approach is chosen 
will, of course, vary from state to state. States which have dense population 
evenly distributed throughout much of the state, such as New Jersey, could 
justifiably consider their entire state as a target area. 1 05 States in which 

100. This interpretation that a state could not impose 11M testing as a precondition to regis
tration or titling was voiced by Mr. Mike Scibinico, U.S. EPA, Mobile Source Division, at a "207(b) 
workshop" held on September 30, 1977, in Portland, Ore. 

101. 42 U.S.C. § 7541 (hX1), (2) (1976). 
102. In those states where the EPA has proposed its own 11M program, an exemption has 

been granted for only "classic or antique vehicles." See40 C.F.R. §§ 52.242(c), .1 089(c) (1977) 
(California and Maryland respectively). 

103. H.R. REP. No. 294, supra note 68, at 2436-37, lists twenty-nine metropolitan areas that 
are now subject to transportation control requirements. 

104. Important considerations for the establishment of inspection within the MSD boundaries 
were vehicle registration distribution by county, and passenger car and truck traffic patterns in the 
Portland Region. EQC REPORT, supra note 41, at app. L. 

105. See note 10 supra. Elston, New Jersey's Auto Emission Inspection program: An As-
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population is concentrated in distinct areas, such as Oregon, should con
sider the target area approach. 1 06 

The decisions concerning the program boundaries should be made at 
the state rather than at the local level. State control over vehicle registration 
gives the state the capability to include areas which otherwise might not 
participate. For example, the Oregon Legislature may soon consider EQC 
recommendations to create new target areas in the downstate Salem, Eu
gene and Medford metropolitan areas because violations of primary ambi
ent air standards are occurring with increasing frequency there. 107 Since 
Oregon's 11M program is linked to statewide vehicle registration, the Legis
lature can very easily make vehicle owners in these three metropolitan ar
eas subject to the precondition of 11M certification by merely redefining the 
inspection areas. 

The flexibility offered by a target area approach linked to state vehicle 
registration should be attractive to those states which do not have evenly 
distributed population. For many of these states, the inspection of vehicles 
within their selected target areas should produce such a reduction in air 
pollution from motor yehicles that other, perhaps more extreme, transporta
tion control measures will be unnecessary. 1 08 

CAPABILITY OF STATES TO INSPECT OUT-OF-STATE COMMUTER TRAFFIC OR 

TRUCKING ENGAGED IN INTERSTATE COMMERCE 

Even though an 11M program linked to vehicle registration can achieve 
substantial improvements in air quality, there exist "non-attainment" areas 
which, because of their location near interstate borders, would continue to 
experience difficulty achieving the desired air quality if the state were 
merely to require inspection of vehicles registered within that state. 1 09 A 

sessment of One Year's Mandatory Operation, in REPORT OF THE FOURTH NORTH AMERICAN MOTOR 
VEHICLE EMISSION CONTROL CONFERENCE 281 (1975). 

106. Arizona, Colorado, and Nevada also restrict their 11M programs to target area counties. 
See note 1 0 supra 

107. EOC REPORT, supra note 41, at app. H. The problem of ambient CO violations is most 
serious in the Medford area. Oregon's "non-attainment" area includes Portland, Salem, Eugene, 
and Medford. Letter from H.M. Patterson, Mgr., Air Pollution Control, to Mr. Schultz, EPA Region 
10, Seattle, Wash. (March 6, 1978). 

108. For example, the estimated actual reduction of CO from the 11M component of Ore
gon's TCP was 14%, while that from traffic flow improvements was 22%, during the period 1970-
1976. Estimated actual reduction of HC for the same period for Multnomah County was 7% for the 
11M component and 8% for all other components. SeeEOC REPORT, supra note 41, app. G-2, G-6. 
Other measures more burdensome to both the motorist and to the state, might include gas ration
ing, retrofit programs and large scale relocation of downtown parking facilities. 

109. Portland, as evidenced by its thirty-three violations occurring in 1977, continues to ex
perience difficulty in attaining acceptable air quality .standards despite implementation of its 11M 
program and other transportation control measures. Its location on the Oregon-Washington border, 
placing it at a cross-road of north-south interstate traffic and east-west interstate and intrastate 
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state enactment requiring inspection of vehicles registered outside the juris
diction of that state presents legal and political problems wholly separate 
and apart from considerations involving the scope of an 11M program within 
a state. 

A. NEGOTIATIONS AMONG THE STATES TO ACHIEVE COOPERATIVE STATE 

ACTION 

A state may find that a TCP developed for metropolitan areas in that 
state is compromised because of unregulated vehicular traffic from urban 
areas outside that state's jurisdiction. The Oregon EOC has estimated that 
Oregon's 11M program as it exists is reduced to 90% of its full effectiveness 
by pollution from unregulated traffic. 11 0 One area which generates a great 
amount of unregulated traffic and thus contributes a major portion of vehic
ular air pollution in Portland is Clark County, Washington, which includes 
the city of Vancouver.111 

If the problem can be so narrowed to an identifiable out-of-state area, 
such as Vancouver, Washington, then the first step that a "suffering" state 
should consider is discussion between its representatives and representa
tives of the "offending" state. Such discussions, encouraged by the Fed
eral Clean Air Act, 112 can be useful to the involved states as a forum for 

traffic, thus limits the effectiveness of its current program, which can reach only vehicles owned by 
MSD residents. 

110. EQC REPORT, supra note 41, at 3 and app. L. 
111. Of a total of 181,450 average daily traffic counts (ADT) made of traffic coming into and 

going out of the MSD for all roads, Clark County, Wash., accounts for 25.2% of the ADT through 
the MSD. Id. at app. L-7 to L-1 O. 

In 1977 we estimate there were 192,000 (approximately) people employed in the city; of 
this total 103,000 live in Portland and the remainder in the four-county area, including 
Clark County, Washington. Since 97% of all commuter traffic from Clark County is auto 
traffic, we conclude this is having an impact on the quality of the Portland Airshed ... . 
[T]he City of Portland requests that the [EQC] direct the [DEQ] to undertake a study ... . 
We would hope that a possible outcome of this work would be the expansion of the 
inspection program to include all vehicles registered in Clark County .... 

Testimony from [Portland] Mayor Neil Goldschmidt Regarding Implementation of Senate Bill 832, 
submitted to DEQ, at 2-3 (Jan. 16, 1978). It should be noted that the EPA has recently designated 
the entire Portland-Vancouver Air Quality Maintenance Area as a non-attainment area, over the 
objection of the Washington Department of Ecology. U.S. E.PA, Region X News AdviSOry (Feb. 
1978). 

112. Prior to the 1977 Amendments, an interstate conference procedure was provided for 
under 42 U.S.C. § 1857d (1970). This procedure was repealed by section 114 of the 1977 
Amendments, 42 U.S.C. § 7415 (1976). The Administrator is now authorized to encourage coop
erative activities by states and local governments to enact improved and, "so far as practicable in 
the light of varying conditions and needs, uniform state and local laws relating to the prevention and 
control of air pollution; and encourage the making of agreements and compacts between 
States. . . ." Id. § 7402(a). Cooperative interstate planning among the governors and local 
elected officials with respect to the revision of implementation plans is encouraged in those areas of 
non-attainment where national primary ambient air quality standards for CO or photochemical oxi
dants will not be attained by July, 1979. Id. § 7504. 
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airing disputes, identifying current areas of agreement and disagreement, 
and exploring ways of resolving existing conflicts. Where agreements are 
reached by states sharing an air quality control region, interstate compacts, 
subject to congressional approval, may be entered into by the states shar
ing that designated air quality control region. 113 

The opportunity for self-determination, and the possibility of federal 
regulation of local private transportation if such self-determination is not ex
ercised, are selling pOints which can be raised by a state attempting to 
obtain the cooperation of an "offending" state. Moreover, 11M programs 
are inexpensive, are fairly easy to incorporate into existing motor vehicle 
statutes, and achieve immediate, significant results with little interference 
with private transportation. 

If these arguments fail to persuade a neighboring state to implement 
11M, the state or the affected metropolitan area might suggest that it will 
consider judicious use of its taxing power to complement that state's Tep. 
The "suffering" state or municipality could threaten to impose a tax, levied 
on out-of-state employees commuting to work in that state's affected area, 
and justify such a tax asa return to the state for the costs of controlling the 
pollution which those commuters' vehicles create. 114 Whether or not such 

113. 42 U.S.C. § 7402(c) (1976). Air quality control regions are defined in id § 7407(b), (c), 
and may include interstate "non-attainment" areas as determined by the Administrator. Id. § 
7501 (2). 

114. The validity of a so-called commuter tax has been upheld in American Commuters 
Ass'n v. Levitt, 405 F.2d 1148 (2d Cir. 1969) (New York City income tax of 1 % levied on persons 
living outside the City who earned all or substantially all of their income in New York City). See also, 
Non-Resident Taxpayers v. Philadelphia, 341 F. Supp. 1139 (D.N.J. 1971), aff'd 406 U.S. 951 
(1972). Ct. Austin v. New Hampshire, 420 U.S. 656 (1975), where the Supreme Court invalidated 
a 4% tax on all amounts earned by non-residents in New Hampshire because no similar tax was 
imposed on New Hampshire residents and the tax was therefore violative of the Privileges and 
Immunities Clause of Art. IV, § 2, of the U.S. Constitution. 

If a tax similar to the one described is challenged as violative of Privileges and Immunities or 
Equal Protection principles, a court would have to balance the degree of interference with the 
asserted constitutionally or federally protected right (cleaner air), as opposed to the perceived inter
ference with the same and other rights when conSidering possible legislative alternatives (enlarging 
suffering state's 11M target area; more frequent inspection) to achieve the same end. See generally, 
Austin v. New Hampshire, 420 U.S. 656 (1975); San Antonio Independent School District v. Rodri
guez, 411 U.S. 1 (1973). 

A proposed tax could be waived upon a showing by the working commuter that his vehicle has 
passed the taxing jurisdiction's 11M inspection. The tax should be large enough to prompt substan
tial compliance with inspection. If the tax is so small that it would be easier to pay it than to pass an 
inspection, the tax will be ineffectual. If it is so large that it in essence amounts to unreasonable 
discrimination against non-resident employees, then such a tax would not be upheld as a valid air 
pollution control measure. Austin v. New Hampshire. Assuming a proper tax is achieved, that tax 
should likewise be applied to all in-state commuters whose vehicles are registered outside the 
program's boundaries. Exemptions should be given to those working commuters who do not use 
their own automobiles to commute to work. 
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a tax is eventually enacted by a "suffering" state, the threat of such a tax 
could be used as a bargaining pOint in interstate negotiations. 

Lastly, the "suffering" state could threaten to seek EPA interven
tion.115 While such intervention, or threat of intervention, would undoubt
edly put pressure upon the "offending" state, the "suffering" state should 
be cognizant of risks involved in EPA intervention. 116 In short, the EPA Ad
ministrator or, for that matter, a federal court, would be reluctant to inter
vene on behalf of a "suffering" state if the problem could more easily be 
solved by an appropriate change in that state's own Tep. 

Local taxing measures or other legislation with extra-territorial legal ef
fect, as well as EPA or judicial intervention, will not have to be resorted to if 
the states involved act responsibly through cooperative efforts to solve their 
shared mobile air pollution problems. 

B. INSPECTION OF HEAVY DUTY TRUCKING: A RESPONSIBILITY THAT SHOULD 

BE SHARED 

States in which mobile source air pollution problems cannot be identi
fied with one or more out-of-state areas should consider the possibility of 
inspecting vehicles as they enter the jurisdiction. However, air pollution leg
islation designed to reach all out-ot-state vehicles, including private passen
ger cars, would probably result in intolerable cost burdens on everyone, 117 

115. See, e.g., 42 U.S.C. § 7413(aX2) (1976). 
Bargaining among states to minimize the losses occasioned by such spillovers is costly 
. . . and may do little to improve the lot of states in a weak position (such as those in a 
downwind or downstream location). These states are likely to favor federal intervention to 
eliminate the more damaging forms of spillover. If spillover losses are sufficiently signifi
cant and multidirectional then all states may gain (to a greater or lesser degree) from 
centralized determination of environmental policies. 

Stewart, supra note 7, at 1216. 
116. While a forced revision of both the "offending" and "suffering" states' Implementation 

Plans could conceivably result, either one or both states WOUld, in any event, be required to submit 
a plan revision if they have' 'non-attainment areas." Revised plans must include evidence that state 
and local governments "have adopted by statute, regulation, ordinance ... the necessary require
ments and schedules and timetables for compliance, and are committed to implement and enforce 
the appropriate elements of the plan .... " 42 U.S.C. § 7502(b) (1976). Even if the EPA's en
forcement of such a requirement is viewed by the Supreme Court as an unconstitutional coercive 
intrusion into a state's integral functions, under the tests set forth in National League of Cities v. 
Usery, 426 U.S. 833 (1976), a citizen lawsuit to compel a state to enact such laws or regulations 
might be distinguishable. In an action brought under the citizen suit provision, the court in Friends 
of the Earth v. Carey, 552 F.2d 25 (2d Cir. 1977), concluded that the city had waived a possible 
constitutional claim because of local and state participation in promulgating the plan, and held the 
plan enforceable against the state. Hence, the effect of private citizen lawsuits to force a revision of 
a "suffering" state's plan accomplishes the same result as direct EPA intervention without weaken
ing the accountability of federal officials. See also, Stewart, supra note 7, at 1 241 . 

117. For example, OREGON STATE HIGHWAY DIV., OFFICIAL PUB. No. 77-1, TRAFFIC VOLUME 
TABLES (1977) [hereinafter cited as TRAFFIC VOLUME TABLES] show an average daily traffic count for 
1976 of 93,644 (both directions) at the interstate bridge on Interstate 5, separating Portland from 
Vancouver. Approximately 43.9% of the passenger cars were out-of-state vehicles. A court might 
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including the state seeking to enforce such a law, and might constitute an 
infringement on the right of private persons to freely travel from state to 
state. 118 This is especially true if neighboring states do in fact implement 
11M and, therefore, inspection of passenger vehicles entering the jurisdic
tio,n becomes duplicative, uneconomical and unproductive. 

However, an unregulated heavy duty gasoline truck can emit as much 
hydrocarbon as eighteen automobiles and as much carbon monoxide as 
forty-five automobiles. 119 Also, states have traditionally had greater free
dom to regulate heavy duty vehicles. 12o Moreover, state facilities already 
exist for the purpose of inspecting such vehicles. 121 Therefore, it might be 
appropriate to initially limit inspection to heavy duty trucks engaged in inter-
state commerce. . 

Interstate reciprocity compacts afford, among other things, great flexi
bility to trucking firms to determine the states where they will base-plate 
actual registration of any of their trucks. 122 Therefore, linking emission in
spection to the actual registration requirements for such vehicles would be 
unproductive. 123 Because interstate trucking agreements such as the West
ern Regional Compact deal exclusively with registration reciprocity as well 
as prorated or apportioned license and registration fees, 1 24 these agree
ments leave the contracting states free to determine such matters as weight 
limitations, safety requirements,125 or perhaps pollution emission stand-

find enforcement of Oregon's newly enacted "smokey car law," OR. REV. STAT. § 483.760-.773 
(1977), a less burdensome and more suitable alternative to check visible emissions from passenger 
autos registered outside the MSD. 

118. See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969) United States v. Guest, 383 
U.S. 745 (1965). 

119. H.R. REP. No. 294, supra note 68, at 2481. Heavy duty diesel engines emit relatively 
low levels of HC and CO. Id. at n.4. Because of this fact, a state might consider directing its initial 
CO and HC inspection efforts at heavy duty gasoline powered vehicles only. 

120. Cf. South Carolina State Highway Dep't v. Barnwell Bros., Inc., 303 U.S. 177, 185-89 
(1939) (holding that local regulatory matters which also affected interstate commerce to some de
gree may be upheld in the absence of congreSSional action if they are a rational means of dealing 
with the problem, do not impose too great a burden on interstate commerce and do not discrimi
nate against interstate commerce). 

121. For example, states such as Oregon have enacted vehiCle weight and size limitations 
and methods of enforcement at weigh stations. OR. REV. STAT. § 483.502-.545(1977). 

122. See note 96 supra 
123. Id. 
124. WESTERN UNIFORM COMPACT, supra note 96, § 34. Section 34 concerns Statutory Vehi

cle Regulations. It provides that "[t]his agreement [the compact] shall not authorize the operation of 
a vehicle in any contracting State contrary to the laws or regulations thereof, except those pertain
ing to registration and payment of fees; and with respect to such laws or regulations, only to the 
extent provided in this agreement." 

125. Oregon and other states have qualifications in addition to vehicle registration which 
must be met. For example, in Oregon all carriers, interstate and intrastate, must obtain operating 
authority from the Oregon Public Utility Commission (PUC). OAE. REV. STAT. §§ 767.105, .145, 
.150, .155 (1977). A fuel permit must be obtained from the Motor Vehicles Division on any diesel 
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ards. 

Because of potential conflicts with these interstate reciprocity agree
ments, as well as with the Federal Commerce Clause, legislation to inspect 
interstate heavy duty trucking should be· carefully drafted. It must be 
designed to control only those areas of traditional concern to that state 
which are not otherwise regulated by a valid federal statute126 and which 
do not infringe on rights of private citizens from other states. Whether local 
11M legislation regulating out-of-state heavy duty commercial trucking 
would violate the Commerce Clause depends upon: (1) whether the law 
achieves its stated purpose; 127 (2) whether the effects of the law discrimi
nate against interstate commerce; 128 and (3) whether the interference with 
interstate commerce is minimal or substantial, considering the ends to be 
achieved and the alternative means available to achieve those ends. 1 29 

State legislation would most likely meet the first test if it could be 
demonstrated that environmental as well as purported energy benefits were 
being achieved from the inspections. 130 Secondly, the legislation should be 
totally non-discriminatory. The legislation should require the same fre
quency of inspection for interstate trucks as it requires for those trucks op
erating solely within that state's jurisdiction. The classifications of vehicles 
subject to inspection, the criteria for certification, and the certification fees 
should be uniform for all commercial vehicles whether their operation is 
interstate or intrastate. 131 Thirdly, the legislation should not be burdensome 

powered vehicle not subject to the Oregon PUC weight mile tax. Id. § 319.510-.880. A permit 
must be secured from the Oregon Highway Division for any vehicle in excess of maximum legal 
weight and size. Id. § 483.528. 

126. 42 U.S.C. § 7416 (1976); Washington v. General Motors Corp., 406 U.S. 109, 115 
n.4 (1972) ("[s]tates also retain broad residual power over used motor vehicles"). See also, Huron 
Portland Cement Co. v. City of Detroit, 362 U.S. 440, 442 (1960) ("Legislation designed to free 
from pollution the very air that people breathe clearly falls within the exercise of even the most 
traditional concept of what is compendiously known as the police power. ") 

127. See, e.g., Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970)("Where the statute 
regulates evenhandedly to effectuate a legitimate local public interest, and its effects on interstate 
commerce are only incidental, it will be upheld unless the burden imposed on such commerce is 
clearly excessive in relation to the putative local benefits. . . . If a legitimate local purpose is 
found, then the question becomes one of degree.) See also, note 120 supra But cf. Bibb v. Nav
aho Freight Lines, Inc., 359 U.S. 520 (1959) (statute requiring contour mud guards in conflict with 
similar statutes of 45 other states held to impose undue burden on interstate commerce due to 
impediment on trucks entering Illinois from those other states.) 

128. See note 125 supra. 
129. See, e.g., South Carolina State Highway Dep't v. Barnwell Bros., Inc., 303 U.S. 177 

(1939); note 114 supra (regarding a balancing test). 
130. Adequate study of the extent to which the 11M program is reduced in effectiveness by 

out-of-state heavy duty vehicles should form the basis for legislative findings stating that environ
mental, as well as energy, benefits would likely be achieved by the legislation. Major urban com
mercial centers such as New York City, Chicago and Cincinnati might find much more significant 
increases in their programs' efficiency if such legislation were enacted. 

131. For example, Oregon requires carriers, both interstate and intrastate, to obtain a permit 

1978] Ai, Pollution Regulation 147 

ards. 

Because of potential conflicts with these interstate reciprocity agree
ments, as well as with the Federal Commerce Clause, legislation to inspect 
interstate heavy duty trucking should be· carefully drafted. It must be 
designed to control only those areas of traditional concern to that state 
which are not otherwise regulated by a valid federal statute126 and which 
do not infringe on rights of private citizens from other states. Whether local 
11M legislation regulating out-of-state heavy duty commercial trucking 
would violate the Commerce Clause depends upon: (1) whether the law 
achieves its stated purpose; 127 (2) whether the effects of the law discrimi
nate against interstate commerce; 128 and (3) whether the interference with 
interstate commerce is minimal or substantial, considering the ends to be 
achieved and the alternative means available to achieve those ends. 1 29 

State legislation would most likely meet the first test if it could be 
demonstrated that environmental as well as purported energy benefits were 
being achieved from the inspections. 130 Secondly, the legislation should be 
totally non-discriminatory. The legislation should require the same fre
quency of inspection for interstate trucks as it requires for those trucks op
erating solely within that state's jurisdiction. The classifications of vehicles 
subject to inspection, the criteria for certification, and the certification fees 
should be uniform for all commercial vehicles whether their operation is 
interstate or intrastate. 131 Thirdly, the legislation should not be burdensome 

powered vehicle not subject to the Oregon PUC weight mile tax. Id. § 319.510-.880. A permit 
must be secured from the Oregon Highway Division for any vehicle in excess of maximum legal 
weight and size. Id. § 483.528. 

126. 42 U.S.C. § 7416 (1976); Washington v. General Motors Corp., 406 U.S. 109, 115 
n.4 (1972) ("[s]tates also retain broad residual power over used motor vehicles"). See also, Huron 
Portland Cement Co. v. City of Detroit, 362 U.S. 440, 442 (1960) ("Legislation designed to free 
from pollution the very air that people breathe clearly falls within the exercise of even the most 
traditional concept of what is compendiously known as the police power. ") 

127. See, e.g., Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970)("Where the statute 
regulates evenhandedly to effectuate a legitimate local public interest, and its effects on interstate 
commerce are only incidental, it will be upheld unless the burden imposed on such commerce is 
clearly excessive in relation to the putative local benefits. . . . If a legitimate local purpose is 
found, then the question becomes one of degree.) See also, note 120 supra But cf. Bibb v. Nav
aho Freight Lines, Inc., 359 U.S. 520 (1959) (statute requiring contour mud guards in conflict with 
similar statutes of 45 other states held to impose undue burden on interstate commerce due to 
impediment on trucks entering Illinois from those other states.) 

128. See note 125 supra. 
129. See, e.g., South Carolina State Highway Dep't v. Barnwell Bros., Inc., 303 U.S. 177 

(1939); note 114 supra (regarding a balancing test). 
130. Adequate study of the extent to which the 11M program is reduced in effectiveness by 

out-of-state heavy duty vehicles should form the basis for legislative findings stating that environ
mental, as well as energy, benefits would likely be achieved by the legislation. Major urban com
mercial centers such as New York City, Chicago and Cincinnati might find much more significant 
increases in their programs' efficiency if such legislation were enacted. 

131. For example, Oregon requires carriers, both interstate and intrastate, to obtain a permit 



HeinOnline -- 10 Transp. L.J. 148 1978

148 Transportation Law Journal· [Vol. 10 

on commerce. To this end, a trucker whose vehicle fails the inspection 
might be issued a temporary pollution permit, valid for a limited time, to 
enable him to complete his business on that particular trip into the. jurisdic
tion. Temporary permit fees can be greater than the actl!al cost to the state 
of inspection, in order to compensate the state for the excess pollution and 
also to encourage compliance. 132 Heavy duty trucking subject to certifica
tion requirements of other jurisdictions which are as strict or stricter than the 
requirements of the inspecting state should also be exempt. 133 Also, all 
new trucks inspected under the Federal New Motor Vehicle Program should 
be exempt until such time as their operation on the highways warrants in
spection. 1 34 

To further minimize burdens on interstate commerce while minimizing 
administrative costs to the state, inspections should be combined with other 
required inspections for heavy duty trucks at "points of entry" into the juris
diction.135 To avoid a duplication of inspections and a multiplication of in
spection points, a program of 11M inspection in industrial states for heavy 
duty interstate trucks should be made statewide. A state such as Oregon, 
whose target area represents a small portion of its total area, might find 
such a statewide inspection program inappropriate because it would be in
specting many trucks which never travel into or out of the target area. As an 
alternative, a state in this situation might confine inspection to those trucks 
which regularly travel to or through the target area. Pursuant to present reci
procity agreements, states have enacted laws requiring truck operators to 

for operating authority. See note 125 supra Oregon could compel all such vehicles to submit to a 
uniform 11M inspection for each type of vehicle as a precondition to the granting of operating per
mits and empower the PUC to suspend or revoke permits when the owner repeatedly fails to obtain 
the uniform periodic inspection certification required. Certification fees should be levied uniformly 
for all types of vehicles, operating both interstate and intrastate. 

132. Uniform permit fees for vehicles failing the inspection should be used to offset the cost 
to the state of the extra manpower and equipment needed to conduct the inspections and the 
administration of the program. Those trucks passing the inspection should be issued stickers valid 
for the inspection period so they will not be required to be retested until the sticker expires. A state 
might also choose to waive the inspection requirement upon payment of the permit fee. For in
stance, a state could charge $5 per inspection, whether or not the vehicle passes or fails. It could 
issue a temporary pollution permit for $2.50 and waive the inspection. This provision will reduce 
the actual number of inspections and save time to the trucker. This system would encourage those 
who make frequent trips into a target area to comply, while not being an undue burden on those 
who infrequently enter the target area. 

133. See, e.g., Dean Milk Co. v. City of Madison, 340 U.S. 349 (1951) (an ordinance requir
ing dairy inspection to be conducted within 25 miles of the city was disapproved, where the city 
could rely on certification by inspectors outside that area). 

134. See42 U.S.C. § 7521 (1976). It is not clear when a new motor vehicle ceases to be a 
"new motor vehicle." See id. §§ 7541(nX3), 7543(a), (d). For this reason, and because of the 
presumed effectiveness of EPA factory imposed emission inspections, a state should exempt a 
new, heavy duty motor vehicle from its initial inspection requirement. 

135. See Or. Ad. Rules, ch. 860, sub. 5 (rules relating to motor carriers). 
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file periodic reports showing pro-rated mileage traveled in each state. 136 

Oregon could therefore require 11M inspection for those trucks which travel 
an established percentage of miles in Oregori and offer an exemption to 
those truck operators who can demonstrate that their vehicles do not oper
ate in the target area on a regular basis. 137 

While it is legally possible for states to inspect certain. classifications of 
vehicles operating in interstate commerce, state officials should be aware of 
the potential economic consequences stemming from such inspection. 138 

Some trucking concerns may avoid the target areas or inspecting jurisdic
tions to eliminate the possibility of inspection and potential fines. Should 
this occur, complying trucking firms within and outside of the inspecting 
jurisdiction may grow or increase in number to meet the demand for the 
transportation of goods into the inspecting jurisdiction. Such relocations of 
commerce would have greater disadvantageous impact on some jurisdic
tions than in others. In those jurisdictions where the impact is likely to be 
severe, it can be expected that state officials will be quite reluctant to im
pose emission inspection of interstate trucking because of the political 
repercussions they will face, not only from their constituents but from truck
ing lobbies. 139 

Assuming, however, that legislation is enacted, it must be determined 
where the inspection will take place and who will do the inspecting. Consid
ering the heavy volume of truck traffic in many locations, any inspection of 
interstate trucking at "points of entry" will necessarily be random, because 
of constraints on the state's budget and manpower. 140 Granting exemp-

136. In Oregon, annual prorate applications must be filed with the Proration and Reciprocity 
Section of the Motor Vehicles Division. OR. REV. STAT. § 481 .645 (1977); OREGON MOTOR VEHICLES 
DIVISION DEP'T OF TRANSPORTATION, PROPORTIONAL REGISTRATION INSTRUCTIONS, UNIFORM VEHICLE RE
GISTRATION AND RECIPROCITY AGREEMENT (1978). 

1 37. Such a percentage could be determined either upon the history of the fleet or, for a new 
carrier, upon areas in which that firm intends to operate. For large fleets, basing the percentage on 
total fleel miles may be inappropriate. See WESTERN UNIFORM COMPACT, supra note 96, at §§ 50, 
52. A large fleet may escape inspection because fleet miles in other states greatly exceed fleet 
miles within the inspecting jurisdiction, even though in-state fleet miles may be substantial. For this 
reason, inspection should be on a truck-by-truck basis. 

138. With regard to possible economic impact to the inspecting state, opinion has been ex
pressed in Oregon that an 11M requirement for interstate commercial vehicles subject to reciprocity 
agreements might result in retaliation by sister states in the form of abrogation of existing reciprocity 
agreements with a resulting loss of revenue to the state. Memorandum from Director of DEO to 
EOC, Vehicle Emission Testing Rule--Authorization for Public Hearings to Consider Amending 
Vehicle Emission Testing Rules to Include Gasoline Powered Heavy Duty vehfcles, attachment A 
(Feb. 10, 1977). 

139. The assertion has been made that "[t]hese already weak state agencies are exposed to 
intensive pressure from politicians, industry, unions, and citizens reacting to the costs (economic 
and otherwise) of controlling pollution and the possibility of unemployment and curtailment of eco
nomic development." Stewart, supra note 7, at 1201. 

140. Of the average of 93,644 vehicles computed by average daily traffic counts at the 
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tions to those trucks which have complied with inspection requirements of 
other jurisdictions will reduce the number of vehicles subject to inspection. 
A jurisdiction could also provide out-of-state trucking firms an exemption 
based upon proof of self-inspection if that firm is based in a state having no 
inspection requirements. But any out-ot-state compliance measure would 
be difficult for the inspecting state to enforce, other than through random 
inspection of out-of-state trucks. 

In addition to the difficulties faced by the inspecting state, hardships 
may be experienced by truckers who are confronted with dissimilar stand
ards and tests adopted by the various states in which they operate. 141 

Moreover, such standards may create a burden on interstate commerce 
which could outweigh the benefits to be gained from such inspections. 142 

Because of the possible political repercussions, the practical con
straints facing states desiring to inspect interstate trucking, and the possibil
ity of dissimilar state inspection laws, the inspection of interstate 
commercial trucking is perhaps an issue which should be addressed by 
Congress. Congress should act at least to the extent of requiring the EPA 
Administrator to set uniform inspection standards for each and every make 
and model of in-use heavy duty vehicle engaged in interstate commerce. At 
the same time; Congress should authorize the EPA Administrator to pre
scribe a uniform emission test that can be used by states which choose to 
inspect such vehicles. Congress could go a step further and allow trucking 
firms to self-inspect their fleets, utilizing the uniform standards and the uni
form test developed by the EPA. Such a program of fleet self-inspection 
could be supervised by either the EPA or the Department of Transportation. 
Congress might provide that certification by either of these agencies would 
exempt any fleet vehicle from any state emission inspection. The net result 
ot such a program, if successful, would greatly reduce the number of in
spections that a state wishing to inspect heavy duty commercial trucking 
would have to conduct. 

Such federal decision-making would relieve the political pressure 
which state and local legislators will experience when and if their states 
consider the inspection of heavy duty interstate trucking. Federal decision
making would also do much to remove the incentive for trucking firms to 

Portland-Vancouver interstate bridge (both directions), 7.3% of the total were heavy duty trucks. 
See TRAFFIC VOLUME TABLES, supra note 11 7. 

141. For example, different jurisdictions might employ a short cycle idle emission test such 
as a Clayton Key Mode Test, or a 2,500 rpm test, or the Federal 3-Mode Test. For a description of 
the various short test procedures and varying results obtained, see Dekany, Development of a 
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relocate their operations to pollution havens or to avoid entry into areas 
which require inspection. 

CONCLUSION 

A mandatory vehicle 11M program such as Oregon's confers benefits 
by improving overall air quality and may increase fuel economy through 
encouragement of proper vehicle maintenance. An 11M program is most 
effective when·targeted to specific problem areas. Targeting a program to 
areas having demonstrable air pollution problems would probably result in 
the greatest amount of public cooperation and present the fewest legal and 
economic difficulties. 

The states can and should playa major role in developing innovative 
variations to be used in tailoring 11M programs to the states' specific needs. 
A state 11M program gives state citizens the opportunity to determine the 
means by which national clean air goals will be achieved in their own state. 
Furthermore, 11M programs in general have proved to be minimally burden
some on a state's budget and on the local motorist. These advantages of 
state action serve to dispel the notion that the success of comprehensive 
federal air pollution control programs need be gravely compromised by their 
dependence on state and local governments. Because of its control over 
the automobile, a state should take the initiative in implementing 11M. State 
implemented 11M programs have the advantage of preserving local self
determination because the flexibility inherent in an 11M program allows vot
ers to modify the program to meet changing needs as they arise locally, so 
long as those modifications do not Significantly undermine the state's ability 
to implement its Transportation Control Plan. 

States which share a common air pollution problem from the motor 
vehicle should, through cooperative efforts, seek solutions which are eco
nomically and administratively acceptable to the involved states. An 11M 
program can make a significant contribution to the alleviation of interstate 
mpbile source air pollution. 

The inspection of passenger cars should remain the exclusive province 
of the states. The present constitutional ability of states to inspect heavy 
duty commercial vehicles engaged· in interstate commerce is clear. How
ever, because of practical political, economic and administrative considera
tions, no state has yet attempted to inspect heavy duty vehicles registered 
outside its jurisdiction. Congress, assuming it does not wish to preempt 
control of air pollution generated by heavy duty interstate trucking, can facil
itate state inspection by passing laws establishing uniform emission stand
ards and tests for such vehicles. 

The Federal Clean Air Act mandates the solution to the national prob
lem of air pollution by calling for action by the states. An 11M program af
fords the states the opportunity to fulfill this duty without sacrificing any of 
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their traditional prerogatives. Because of the growing impatience of Con
gress, the EPA, and certain environmental groups, it is imperative that state 
officials review with more profound interest their policies regarding imple
mentation of such transportation control measures as 11M. 
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Coal Slurry Pipelines: a Railroal Perspective 

NORMAN M. LORENTZSEN * 

Coal is an important element in energy self-sufficiency for this country. 
The energy plan offered in 1977 by President Carter is built substantially 
upon a foundation of coal and calls for massive conversion of present and 
planned facilities to the use of this fuel by 1985. This has important implica
tions for western railroads because this plan envisions nearly a fourfold in
crease in coal production. 1 

The rise in the importance of coal to national planning processes be
gan in the early part of this decade. The energy crisis that stunned this 
country in October, 1973, had palpable impacts on home and business 
heating as well as on the availability of gasoline for automobiles. Govern-' 
ment and business leaders saw the cutting off of petroleum from the Middle 
East as an early warning of possibly worse misfortunes that could be ex
pected to befall the U.S. if the country did not immediately undertake to 
become energy self-sufficient. 2 

• President and chief executive officer, Burlington Northern Inc.; B.A., Concordia College, 
1941; Harvard Business School Advanced Managernent Program, 1968. 

1. 3 CONGRESSIONAL RESEARCH SERVICE, PUB. No. 95-15, NATIONAL ENERGY TRANSPORTATION 
460 (1978) (Prepared for the Senate Energy and Natural Resources Committee and the Com
merce, Science, and Transportation Committee) [hereinafter cited as NATIONAL ENERGY TRANSPOR
TATION]. 

2. See D. RAY, THE NATION'S ENERGY FUTURE: A REPORT To RICHARD M. NIXON, PRESIDENT OF 
THE UNITED STATES 41 (U.S. Atomic Energy Commission Research and Development Report, 
WASH-1281, 1973). 
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There was another emerging trend that had been developing in the 
national energy picture since the early 1960's. Rising concern over air 
quality had resulted in federal, state and local regulations governing smoke
stack emission. 3 Power plants and factories were forced to add expensive 
pollution-control equipment to diminish the sulphur and other particulates 
that were inherent in the eastern and midwestern coals used for the produc
tion of electricity and for industrial purposes. As a result of this develop
ment, there was a sudden interest in the vast reserves of coal that were 
known to exist under the arid lands of the western states. 4 Previousry, there 
had been little other than local demand for western coal because, although 
lower in sulphur and pollutants, western subbituminous and lignite also 
have comparatively less heat content than eastern and midwestern coals. 5 

Before 1970, western coals were too distant from major markets to be 
competitive in price with eastern and midwestern coal even though western 
coal could be strip-mined at less expense than eastern and midwestern 
coal which was deep-mined. However, the situation began to change in 
the mid-1970's as new mines were opened in the West and production 
rose dramatically.6 In addition, the Middle East oil embargo of 1973 ac
celerated the pace of western coal development. All-coal unit trains 
placed into service by rail carriers made this region's coal competitive in 
price over an expanding area of the United States. For example, today 
Burlington Northern is hauling coal from western mines to users as distant 
as 1500 miles;? moreover, it is expected that these distances will increase 
as additional power plants are built. 

Despite the cost and low sulphur benefits, western coal has developed 
at a slower pace than was originally envisioned. 8 This is because the lead 
time required for opening mines and for construction of new power plants is 
an important factor in coal development. Most coal is sold on long-term 
contracts that can vary in length from five to thirty years. Both the utilities 
and the mines benefit from this kind of contractual arrangement-rnine op
erators protect their investments, and utilities have the assurance of a long-

3. Id. at 39. 
4. NATIONAL ENERGY TRANSPORTATION, supra note 1, at 441. Identified coal reserves in the 

U.S. total nearly 2 trillion tons. Approximately 70% of these are in states west of the MissisSippi 
River. 

5. Id. at 445. 
6. Coal production in Wyoming doubled between 1969 and 1972, to a total of 10,920,000 

tons; by 1975 production had risen te. nearly 24,000,000 to,:!s. See 1977 KEYSTONE COAL INDUS
TRY MANUAL 710. 

7. Burlington Northern's longest movement of coal is from Belle Ayr, Wyoming, to Elmendorf, 
Texas, a distance of 1642 miles. This movement has been in operation since 1978. 

8. See Coal Pipeline Act of 1977: Hearings on H.R. 1609 Before the Subcomm. on Mines 
and Mining and the Subcomm. on Indian Affairs and Public Lands of the House Comm. on Interior 
and Insular Affairs, 95th Cong., 1 st Sess.250 (1977) (testimony of Louis W. Menk) [hereinafter 
cited as H.R. 1609 Hearings]. 

154 Transportation Law Journal [Vol. 10 

There was another emerging trend that had been developing in the 
national energy picture since the early 1960's. Rising concern over air 
quality had resulted in federal, state and local regulations governing smoke
stack emission. 3 Power plants and factories were forced to add expensive 
pollution-control equipment to diminish the sulphur and other particulates 
that were inherent in the eastern and midwestern coals used for the produc
tion of electricity and for industrial purposes. As a result of this develop
ment, there was a sudden interest in the vast reserves of coal that were 
known to exist under the arid lands of the western states. 4 Previousry, there 
had been little other than local demand for western coal because, although 
lower in sulphur and pollutants, western subbituminous and lignite also 
have comparatively less heat content than eastern and midwestern coals. 5 

Before 1970, western coals were too distant from major markets to be 
competitive in price with eastern and midwestern coal even though western 
coal could be strip-mined at less expense than eastern and midwestern 
coal which was deep-mined. However, the situation began to change in 
the mid-1970's as new mines were opened in the West and production 
rose dramatically.6 In addition, the Middle East oil embargo of 1973 ac
celerated the pace of western coal development. All-coal unit trains 
placed into service by rail carriers made this region's coal competitive in 
price over an expanding area of the United States. For example, today 
Burlington Northern is hauling coal from western mines to users as distant 
as 1500 miles;? moreover, it is expected that these distances will increase 
as additional power plants are built. 

Despite the cost and low sulphur benefits, western coal has developed 
at a slower pace than was originally envisioned. 8 This is because the lead 
time required for opening mines and for construction of new power plants is 
an important factor in coal development. Most coal is sold on long-term 
contracts that can vary in length from five to thirty years. Both the utilities 
and the mines benefit from this kind of contractual arrangement-rnine op
erators protect their investments, and utilities have the assurance of a long-

3. Id. at 39. 
4. NATIONAL ENERGY TRANSPORTATION, supra note 1, at 441. Identified coal reserves in the 

U.S. total nearly 2 trillion tons. Approximately 70% of these are in states west of the MissisSippi 
River. 

5. Id. at 445. 
6. Coal production in Wyoming doubled between 1969 and 1972, to a total of 10,920,000 

tons; by 1975 production had risen te. nearly 24,000,000 to,:!s. See 1977 KEYSTONE COAL INDUS
TRY MANUAL 710. 

7. Burlington Northern's longest movement of coal is from Belle Ayr, Wyoming, to Elmendorf, 
Texas, a distance of 1642 miles. This movement has been in operation since 1978. 

8. See Coal Pipeline Act of 1977: Hearings on H.R. 1609 Before the Subcomm. on Mines 
and Mining and the Subcomm. on Indian Affairs and Public Lands of the House Comm. on Interior 
and Insular Affairs, 95th Cong., 1 st Sess.250 (1977) (testimony of Louis W. Menk) [hereinafter 
cited as H.R. 1609 Hearings]. 



HeinOnline -- 10 Transp. L.J. 155 1978

1978 Coal Slurry Pipelines 155 

term supply of fuel-sometimes as long as the expected life of the plant. 
The lead time factor is further affected by the impact of government regula
tions, including environmental protection requirements, strip-mining method 
laws, and site location constraints. 9 Consequently, although the desired 
rate of conversion to coal envisioned in the National Energy Plan may be 
delayed somewhat, over the long run the imperatives of the nation's need 
for energy will most likely require that the coal be produced and that it be 
produced in very large volumes. 1 0 

It is also important to examine the demand side of the coal equation. 
At present, the major users of coal are electric utilities, and there is already 
evidence of a strong trend for increased use of coal in the generation of 
electricity. National Energy Plan projections call for utilities' percentage of 
total energy use to rise from 45% in 1976 to 54% in 1985. 11 This trans
lates into an increase in utility coal demand from 406 million tons in 1975 
to 770 million tons in 1985. 12 However, changes in energy conservation, 
plant retirements, and intensity of electrical use could alter these figures. 

Often overlooked is the demand for coal in the general industrial sec
tor. Here the rate of growth in coal demand is more pronounced and con
version features of the National Energy Plan will have the greatest impact; 
the Plan calls for more than an' 85% increase in the demand of industrial 
users for coal, caused largely by conversion from oil to coal. 13 So that, 
although the growth and demand will be greatest in electric utilities, in
creases in the rate of coal consumption will be much higher for industrial 
users. Moreover, the increase in industrial use will be more dramatic in 
instances where it entails sharp reversal of the established patterns of en
ergy consumption. Also important is the vast number of facilities that 
would be using coal for industrial purposes. A 1977 tabulation by the Fed
eral Energy Administration identified 3500 major industrial plants, diffused 
over a wide geographic area, which might convert to coal. 14 While some 
of the plants are relatively large users of energy, most are very small and 
would require only modest deliveries of coal. The number, size, and geo
graphic scatter of these industrial coal users poses a major challenge when 
viewed from a transporation perspective because the overall mission of this 

9. Geoghegan, Western Coal: On Again, Off Again, Coal Industry News, May 1, 1978, at 
10, col. 1. 

10. Speech by C. Bagge, President of National Coal Association, Montana Coal Council 
Convention, in Kalispell, Montana (Aug. 25, 1977). 

11. RICHARD J. BARBER ASSOCIATES, THE RAILROADS, COAL AND THE NATIONAL ENERGY PLAN: AN 
ASSESSMENT OF THE ISSUES 8 (1977) (Prepared for the following railroads: Burlington Northern Inc., 
Chicago and North Western, Kansas City Southern, Missouri Pacific, Santa Fe, and Union Pacific) 
[hereinafter cited as BARBER]. 

12. Id. 
13. Id. at 7. 
1 4. Id. at 11. 
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country's transporation system will be not only to move massive amounts of 
coal, but to move this coal over great distances and to a variety of individual 
locations in varying amounts. 

RAILROADS AND COAL 

When the requirements of the National Energy Plan are viewed in the 
light of transportation needs, it is likely that major responsibility will fall on 
the nation's railroads. 15 Railroads historically have handled most of the coal 
movements in the United States, and this mode of transportation will proba
bly continue to be important because the commodity is easily adapted to 
rail handling. Coal is a bulk commodity that requires little in the way of 
protective services; it can be quickly loaded and unloaded; and it moves at 
a steady rate of flow over long distances. 

Although compatibility has allowed railroads to be the dominant carrier 
in coal transport, the traffic is subject to variations in volume and railroads 
have had to adjust their operations accordingly. In recent years, rail coal 
traffic has fluctuated significantly because of demand patterns. In 1945 
for example, the railroads originated almost 400 million tons of bituminous 
coal, but as users shifted to alternate fuels, the market for coal diminished 
with the result that by 1960 rail coal tonnage was down about 100 million 
tons from post-war levels. 16 Then, as users began gradually to shift back 
to greater use of coal in the 1970's, the coal traffic for railroads rose to 
levels where it had been fifteen years earlier.17 

In the last five years, the railroads have experienced substantial in
creases in the volume of coal handled. Burlington Northern, for instance, 
almost doubled its coal tonnage and tripled both coal ton miles and daily 
unit train originations between 1972 and 1976. 18 Moreover, it is ex
pected that by 1 981, Burlington Northern will be handling more than three 
times its 1976 volume of 43 million tons. 19 The rail industry as a whole 
has seen steady and substantial increases each year, and as the National 
Energy Plan takes effect, these increases will continue. The coal traffic 
expansion of the past few years was accommodated on relatively short no
tice and at a time when non-coal traffic was also growing2 °--evidence of 
the industry's physical ability to expand quickly. 

There are some who, when looking ahead at the large volume of coal 
to be transported, question the capacity of the national rail freight system to 

15. NATIONAL ENERGY TRANSPORTATION, supra note 1, at 460. 
16. [1945, 1960, 1974] MIN. INDUSTRY Y.B. (U.S. Bureau of Mines). 
17. Id. 
18. Coal ton-miles in 1972 were 11.1 billion; in 1976 they totaled 32.1 billion. In 1972, an 

average of 4 unit coal trains were originated daily; by 1976, the average was 12 per day. 
19. See H.R. 1609 Hearings, supra note 8, at 361. 
20. [1972, 1977] Y.B. OF RAILROAD FACTS (Association of American Railroads). 
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meet the increased demand for coal transportation. 21 Yet, although the 
volume of coal to be transported is substantial, the increases must be con
sidered in a perspective with all other traffic. In this light, the increase in 
total rail traffic volume would not be overwhelming; with coal added to non
coal traffic the annual growth in total tonnage would be just over 3%.22 

Past experience indicates that the anticipated growth in coal traffic, al
though large and challenging, will be manageable. 

Increased coal volume will greatly improve the utilization of the physi
cal facilities of the rail industry which is characterized by overcapacity--in 
terms of both individual lines and the overall system of 200,000 miles of rail 
line now in service. The Department of Transportation has determined that 
a third of the rail lines carry only one percent of railroad traffic. Measured 
in gross ton miles, the Department has reported that two-thirds of the traffic 
moves on just 40,000 miles or twenty percent of the lines.23 The ex
pected coal volume will result in added traffic for many of the underused 
lines and any isolated capacity deficiencies on more intensively used lines 
that might be presented can be remedied through operational changes and 
by modifications of the physical plant. 

In considering rail coal-handling capacity, recognition must be given to 
the fact that the movement of coal lends itself well to high-utilization tech
niques such as unit-train handling. Unit trains are composed of 100 or so 
cars and power units that are dedicated entirely to one movement. The unit 
train is in almost constant motion shuttling between origins and destina
tions. These trains avoid the delays of conventional handling by circum
venting major terminals and by being loaded and unloaded rapidly. Unit
train movements also are highly predictable, permitting maximum efficiency 
in use of main-line capacity. These characteristics translate into important 
operational capacity enhancement notwithstanding any consideration of the 
excess physical capacity. Recognizing these capabilities, recent studies 
by the Office of Technology Assessment and the Department of Transporta
tion have concluded that the nations' railroads have the physical and opera
tional ability to meet the transportation needs of the National Energy Plan. 24 

For railroads, the surge in coal traffic does not present capacity 
problems; however, it does present a challenge in terms of the investment 
required to acquire equipment and to improve the quality of tracks and 
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roadbeds over which coal will be hauled. One study by the Department of 
Transportation has estimated U.S. railroads' investment, needs for coal to 
be about ten billion dollars.25 This challenge is heightened because these 
massive investments are required before the coal is to move. Burlington 
Northern, for example, currently is in the process of investing nearly one 
billion dollars in equipment and track improvements so that it can be ready 
to handle the coal that is scheduled to be moved over the next several 
years.26 

While utilities, industry, and coal producer.s also face large-scale capi
tal needs, it is expected that they will be able to adjust their prices suffi
ciently to show a level of earnings needed to attract the necessary capital. 
The generally anemic financial conditions of the rail industry, however, cast 
railroads in an unfavorable light when competing in the money markets. 
Since the mid-1960's, railroad earnings have been in a general decline,27 
To a degree, this has been caused by the diversion of traffic to other modes 
of transportation leading to a reduction in the revenues needed to offset the 
costs of unused plant capacity. Reflective of this decline, U.S. railroads' 
ratio of net income to net worth fell from just over 5% in 1960 to 1.8% in 
1976.28 By comparison, unregulated manufacturing firms' ratios for 1976 
averaged 15% and electric and gas utilities showed ratios of nearly 12%.29 
Because of this prolonged drought in, earnings, railroads have not been 
able to generate sufficient internal funds to finance long-term capital invest
ments; and consequently, have had to rely increasingly on external sources 
of funding. This pattern is evident in the railroad industry capital structure. 
The share accounted for by equity declined from 65% in 1964 to less than 
56% in 1974.30 This increased reliance on debt has been accompanied 
by large increases in interest costs: between 1965 and 1975, interest pay
ments on funded debt rose 87% while interest on unfunded debt-as used 
in equipment financing-showed an increase of 558%.31 

Not only has the increased reliance on debt been costly, it has not 
been adequate for the industry's needs. Because of the lack-luster record 
of earnings, much of the debt financing the industry has been able to obtain 
often is conditional and restricted to equipment acquisitions,32 Funds 
needed for improvements in physical plant are difficult to obtain, and where 
internal earnings are insufficient, individual railroads have no choice 'but to 
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delay improvements on tracks and roadbeds. 33 

The foregoing indicates that the expected burgeoning of coal traffic 
presents a two-dimensional prospect to the railroad industry. First, it is an 
immense opportunity to solve the overcapacity problems and generate the 
cash flows that will, in turn, allow greater financial self-sufficiency and 
much-needed rehabilitation of the physical plant. It will also be a challenge 
of equal proportion in terms of the large-scale investments required. It is 
hoped that the investment community will place enough reliance on future 
prospects of coal revenues to advance the funds necessary to realize such 
revenues. 

COAL SLURRY PIPELINES VERSUS THE RAILROAD INDUSTRY 

Set against the backdrop of the railroad industry's desire to handle the 
large volume of coal envisioned by the National Energy Plan, coal slurry 
pipelines represent a threat to the attainment of those volumes. Coal slurry 
is a relatively new technology that involves the pulverization and mixing of 
coal with water so the mixture can be pumped through large pipelines over 
long distances. Several proposals are now being advanced to move coal 
by slurry pipeline from western and Appalachian coal fields to destinations 
as far as 1,000 miles.34 The major proposals envision movements of as 
much as 25 million tons of coal per year by a single pipeline.35 This would 
be the equivalent of about 250,000 rail carloads; only two lines of this size 
could move an amount equivalent to the total coal Burlington Northern car
ried from western mines in 1977. In terms of coal revenues at today's rate 
levels, a single, 25-million ton slurry pipeline would have the potential to 
divert about one-quarter of a billion dollars annually from rail transport36-a 
prospect that has caused a marked degree of alarm to the railroad industry 
and could affect the attitudes of the investment community which is ex
pected to supply the capital for coal-related rail improvements. 

To acquire the right-of-way for their facilities, pipeline promoters are 
seeking the powers of eminent domain in Congress and in certain states to 
condemn land. 37 Their most aggressive lobbying effort has been at the 
federal level. In 1 974, a coal slurry eminent domain bill was passed by the 
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U.S. Senate but not by the House. 38 In 1975, four similar bills were intro
duced in the House of Representatives and extensive hearings were held by 
the Committee of Interior and Insular Affairs, focusing on H.R. 1863.39 

This bill was tabled in 1976 pending a study by the Office of Technology 
Assessment on the impacts of coal slurry pipelines. Legislative efforts 
were renewed in 1977 in the form of H.R. 1609,40 which was delayed until 
February of 1978 when an amended version passed the House Interior and 
House Public Works and Transportation Committees. The bill came before 
the House on July 19, 1978, and was defeated by a vote of 246 to 161.41 

Developers of coal slurry pipeline proposals are attracted by the pros
pect of profits through the construction and financing of the projects. Bur
lington Northern made an extensive study of the feasibility of constructing a 
slurry pipeline out of the Powder River Basin coal fields which it seNes. 42 

The study indicated that the profit potential from construction could be di
minished by environmental and water source problems. Moreover, it was 
felt that the cost uncertainties and inflexibility would be a severe handicap in 
obtaining customers for the line. Construction opportunities notwithstand
ing, the transportation aspects of slurry pipelines did not offer much in the 
way of profit potential nor economic viability.43 

For firms such as Bechtel Corporation and Lehman Brothers, whose 
perspectives are on construction and finance rather than transportation, 
however, the profit prospects of slurry lines evidently appear more san
guine. Thus, they strongly supported the efforts to obtain authority for emi
nent domain.44 They have argued that there is compelling need for coal 
slurry pipelines to meet National Energy Plan goals and that pipelines are 
needed to break a railroad "monopoly" in the transportation of coal. 45 
Railroads and other allied groups have responded that there is no need for 
a duplicate transportation system to be built, and have emphasized the po
tential hazards to water supply, to the environment and to the national econ
omy inherent in development of slurry pipelines. 46 

As Congressional deliberations of the coal slurry legislation 
progressed, it became clear that this was much more than a parochial skir
mish between industry interests. The issues that emerged were of serious 
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and far-reaching nature with direct and substantial impact on a number of 
public policy questions. The Office of Technology Assessment, which was 
asked by Congress to provide an assessment of major issues, identified the 
main areas of public concern as follows: 

At least three major sets of policy questions must be addressed to arrive at a 
legislative conclusion. The first involves the desirability from social, eco
nomic, and environmental standpoints of developing a coal slurry pipeline in
dustry. The second is related to the extent to which the present regulatory 
and institutional arrangements would have to be altered to provide for the allo
cation of coal traffic between pipelines and railroads in a way that would re
present the least cost to society. The third concerns the balance of Federal 
and State control over such areas as water resource allocations, land owner
ship, and local environments, and how conflicting regional interests might be 
resolved. 4 7 

The foregoing indicates that the consequences of coal slurry line de~ 
velopment, resulting from granting of eminent domain authority, would af
fect millions of citizens. Western ranchers and environmentalists 
concerned about use of water, railroad employees and the communities of 
which these employees are a part, electric power consumers whose chief 
concern is a reliable and low cost source of electricity: all have a direct 
interest in this legislation. 

EXAMINATION OF COAL SLURRY ISSUES 

EMINENT DOMAIN 

Eminent domain is the power to take private property without the own
er's consent provided he is compensated on the basis of fair market 
value.48 The concept is of ancient derivation, originally based on an inher
ent power of a sovereign, and is sparingly given. Usually the power is 
granted by a state only in situations where a significant public need is to be 
filled by the services of the instrumentality seeking the authority.49 

It should be noted that when eminent domain is conferred, it is usually 
a result of state legislation; it is rarely granted by the federal government. 50 

Inasmuch as six western states have specifically granted conditional emi
nent domain to coal slurry pipelines, a proposed pipeline from Gillette, Wyo
ming to Little Rock, Arkansas being promoted by Energy Transportation 
Systems, Inc. might be built under those authorities--or possibly under a 
general authority in some of the other western states. 51 From the standpoint 
of the slurry promoters, however, it would be much easier to have the blan-
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LOGISTICS AND TRANSP. REV. 262 (1976). 
49. (d. 
50. (d. 
51. O.T.A., supra note 24, at 133. 

1978 . Coal Slurry Pipelines 161 

and far-reaching nature with direct and substantial impact on a number of 
public policy questions. The Office of Technology Assessment, which was 
asked by Congress to provide an assessment of major issues, identified the 
main areas of public concern as follows: 

At least three major sets of policy questions must be addressed to arrive at a 
legislative conclusion. The first involves the desirability from social, eco
nomic, and environmental standpoints of developing a coal slurry pipeline in
dustry. The second is related to the extent to which the present regulatory 
and institutional arrangements would have to be altered to provide for the allo
cation of coal traffic between pipelines and railroads in a way that would re
present the least cost to society. The third concerns the balance of Federal 
and State control over such areas as water resource allocations, land owner
ship, and local environments, and how conflicting regional interests might be 
resolved. 4 7 

The foregoing indicates that the consequences of coal slurry line de~ 
velopment, resulting from granting of eminent domain authority, would af
fect millions of citizens. Western ranchers and environmentalists 
concerned about use of water, railroad employees and the communities of 
which these employees are a part, electric power consumers whose chief 
concern is a reliable and low cost source of electricity: all have a direct 
interest in this legislation. 

EXAMINATION OF COAL SLURRY ISSUES 

EMINENT DOMAIN 

Eminent domain is the power to take private property without the own
er's consent provided he is compensated on the basis of fair market 
value.48 The concept is of ancient derivation, originally based on an inher
ent power of a sovereign, and is sparingly given. Usually the power is 
granted by a state only in situations where a significant public need is to be 
filled by the services of the instrumentality seeking the authority.49 

It should be noted that when eminent domain is conferred, it is usually 
a result of state legislation; it is rarely granted by the federal government. 50 

Inasmuch as six western states have specifically granted conditional emi
nent domain to coal slurry pipelines, a proposed pipeline from Gillette, Wyo
ming to Little Rock, Arkansas being promoted by Energy Transportation 
Systems, Inc. might be built under those authorities--or possibly under a 
general authority in some of the other western states. 51 From the standpoint 
of the slurry promoters, however, it would be much easier to have the blan-

47. O.T.A., supra note 24, at 9. 
48. Walker, Coal Slurry Pipelines and National Transportation Policy: A Critical Review: 12 

LOGISTICS AND TRANSP. REV. 262 (1976). 
49. (d. 
50. (d. 
51. O.T.A., supra note 24, at 133. 



HeinOnline -- 10 Transp. L.J. 162 1978

\ 

162 Transportation Law Journal [Vol. 10 

ket federal eminent domain authority and not have to prove "public bene
fit" conditions in each state along the routes of the lines. 

In petitioning for federal eminent domain authority, the slurry advocates 
have put forth several arguments as justification. First, they claim that there 
is a significant need for another system of transportation because of insuffi
cient rail capacity. Further, they argue that another mode of transportation 
is needed to provide "rate competition" for the railroads. Finally, they ar
gue that natural gas pipelines have federal eminent domain authority, and 
so should slurry pipelines. 52 

The argument that railroads do not have the physical capabilities to 
handle the coal needed in the future has been largely laid to rest by numer
ous studies, conducted by independent analysts. 53 Moreover, while one 

. part of the Bechtel organization was proclaiming that western railroads were 
deficient in capaCity, another Bechtel group concluded, in a study per
formed for a midwest power pool, that "there appear to be no significant 
physical, operational, or environmental reasons why western coal growth 
cannot be accommodated by the railroads. "54 

To the contention that slurry pipelines are needed to provide competi
tion to railroads, there is competition between coal and other types of fuels 
such as nuclear and oil, competition among geographic coal-producing re
gions, competition among modes of transportation and competition among 
rail carriers. As an example, the Powder River Basin coal-producing area 
will be served by Burlington Northern, as well as by the Chicago North 
Western. 55 In addition, coal is currently being trucked out of that area to 
market. 56 In short, the competition among fuels, regions, modes and rail
roads has been an influence in keeping transportation costs for western 
coal at levels well below that of other commodities. 57 This should indicate 
that rail coal rates are not based on monopoly pricing. But even were the 
contrary true, the Interstate Commerce Commission has and exercises full 
authority to review and change any rates felt to be unjustifiably high (or for 
that matter, unreasonably low).58 As legislation now stands, customers of 
slurry pipelines would not have this kind of governmental protection against' 
excessive pricing. 59 

52. Walker, supra note 48. 
53. See sources cited in note 24 supra. 
54. BECHTEL CORP., WESTERN COAL UTILIZATION IN THE MlO-CONTINENT AREA POWER POOL, A 
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that rail coal rates are not based on monopoly pricing. But even were the 
contrary true, the Interstate Commerce Commission has and exercises full 
authority to review and change any rates felt to be unjustifiably high (or for 
that matter, unreasonably low).58 As legislation now stands, customers of 
slurry pipelines would not have this kind of governmental protection against' 
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52. Walker, supra note 48. 
53. See sources cited in note 24 supra. 
54. BECHTEL CORP., WESTERN COAL UTILIZATION IN THE MlO-CONTINENT AREA POWER POOL, A 

PRELIMINARY ASSESSMENT PERFORMEO FOR THE MIO-CONTINENT AREA POWER POOL at 7-54 (1975). 
55. H.R. 1609 Hearings, supra note 8, at 254 (testimony of J. Wolfe). 
56. Address by A. Stenseth, Director of South Dakota Dept. of Railroads, Western Rural Edi-

tor's Exchange, Rapid City, South Dakota (April 20, 1978). 
57. See Walker, supra note 48, at 265. 
58. Id. 
59. A later section will deal in more detail with this and other anti-competitive aspects of coal 

slurry pipelines. See text accompanying notes 68-72 infra. 
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Finally; as to the argument that because federal eminent domain has 
been given to natural gas pipelines, it should also be given to slurry pipe
lines, an examination of the facts indicates little similarity between natural 
gas and coal slurry pipelines. The grant of federal eminent domain to natu
ral gas pipelines was only a part of a general plan for comprehensive regu
lation of the natural gas industry. 60 The slurry-line promoters and the coal 
industry have not sought and are not subject to this type of regulation. 
Moreover, pipelines are the only means by which natural gas can be feasi
bly transported over long distances. 61 Coal, on the other hand, is being 
transported by highway, water and rail transport. 62 

In summary, the usual justifications voiced in support of granting emi
nent domain authority are questionable. Furthermore, as the following dis
cussion will indicate, the development of coal slurry pipelines may have 
consequences which are detrimental to the environment, to a balanced 
transportation policy and to the consuming public. 

WATER PROBLEMS 

In the West, coal slurry pipelines face a water problem. This, far more than 
comparative costs or pace of development, will serve to limit their usefulness. 
The development of several [large diameter] lines out of a given area will re
quire a water draw-down that may seriously impact other regional develop
ments63 

The water-depletion hazard associated with slurry pipelines has been 
one of the most potent deterrents to passage of eminent domain legislation. 
One ton of water is required to transport each ton of coal in the slurry 
method; for a 25 million ton per year line, the water used amounts to about 
six billion gallons per year. 64 Because of prohibitive costs of recycling, the 
water must be obtained from the area where the coal is mined, making the 
problem especially severe in the western coal regions where water is al
ready in short supply. 65 

Aside from the phYSical depletion of water resources, there is serious 
concern that federal eminent domain for coal slurry pipelines may under
mine the right of individual states to control their own surface and ground-

60. See D.T.A., supra note 24, at .135. 
61. Id. 
62. 1 CONGRESSIONAL RESEARCH SERVICE, PUB. No. 95-15, NATIONAL ENERGY TRANSPORTATION 

43 (1977). 
63. 1 CENTER FOR ADVANCED COMPUTATION, UNIVERSITY OF ILLINOIS AT URBANA-CHAMPAIGN, COM

PARATIVE COAL TRANSPORTATION COSTS: AN ECONOMIC AND ENGINEERING ANALYSIS OF TRUCK, BELT, 
RAIL, BARGE AND COAL SLURRY AND PNEUMATIC PIPELINES, at 1-59 (prepared for U.S. Bureau of Mines 
and the Federal Energy Administration) (1977). 

64. E. Wasp, Progress with Coal Slurry Pipelines (Sept. 30, 1975) (paper presented at Amer
ican Mining Congress, 1975 Mining Convention, San Francisco, California) [hereinafter cited as 
Wasp). 

65. Id. 
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water resources. The recent evaluation of issues by the Office of 
Technology Assessment pointed out the possibility that an individual state 
might not be able to impose water-use restrictions on a slurry pipeline com
pany once that company had received federal certification.66 These con
cerns about misappropriation and deterioration of control of water have 
united major agricultural and environmental organizations into a bloc of op
position which may effectively impair the development of large coal-slurry 
pipelines in the West irrespective of eminent domain questions. 67 

ANTICOMPETITIVE CHARACTERISTICS 

Competitive abuses may be inherent in coal slurry pipeline develop
ment. An OTA report has pointed out that "coal slurry pipelines will make 
arrangements with shippers by throughput and deficiency agreements or 
ship-or-pay contracts. Although these arrangements can serve valid busi
ness purposes, they also impos~ a restraint on trade.' '68 

The throughput--or "take-or-pay' '~ontract is an arrangement 
which would obligate the shipper to take, or pay for, a fixed volume of coal 
annually over a period of 20 to 30 years. While the use of throughput con
tracts would offer extraordinary competitive advantage to slurry pipeline op
erations, the restraint-of-trade effects could be devastating to other modes 
of transportation and disadvantageous to electric power consumers. Com
mon carrier railroads are not allowed to make similar long~term contracts. 69 
One effect of the' 'take-or-pay" device would be to insulate large segments 
of coal traffic from competition by other modes for long periods of time. 
Because the shipper would be contractually obligated to the slurry pipeline, 
such traffic would be lost beyond recall despite any cost or operational in
novations which might be effected by a competing carrier. 70 This would 
amount to a virtual coal slurry pipeline monopoly of the traffic involved. 
Moreover, not only would competing carriers be shut out, but also the elec
tric consumer would be prevented from taking advantage of any benefits 
which might develop over the period from fuel technology changes or from 
improved productivity in transportation. 

There are several other aspects of coal slurry operation which may give 
an unfair competitive edge to that mode. Slurry pipelines will probably not 

66. According to O.TA, supra note 26, at 20, the Commerce and Property clauses of the 
U.S. Constitution provide sufficient power to the Federal government to assure adequate water 
supplies to a coal slurry line despite any restrictions by a state. Moreover, the report warns that 
First Iowa HydroElectriC Cooperative v. Federal Power Commission, 328 U.S. 152 (1946), sug
gests that federal certification of coal slurry pipelines will negate state attempts to control use of its 
own waters for this purpose. ' . . 

67. See BUSINESS WEEK, supra note 22. 
68. O.T.A., supra note 24, at 130. 
69. Id. at 126. 
70. Id. at 130. 
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be required to assume the public responsibilities and regulations required of 
common carrier railroads. Essentially private carriers, slurry pipelines 
would not be subject to strict regulations on entry, abandonment and exten
sion as are common-carrier railroads. In addition, railroads are required by 
the Interstate Commerce Commission to perform unprofitable services on 
low-volume branch lines and must provide service to small and large cus
tomers alike. 71 Slurry pipelines would have no obligations in these areas. 

A sound national transportation system depends on a balance among 
modes of-transportation. Consequently, if one carrier is allowed to use 
monopolistic contract privileges and is given absolution from common-car
rier regulation, the system could be destructively imbalanced to the detri
ment of the economy as a whole,?2 

IMPACT ON RAILROADS AND USERS 

Slurry pipeline development could have a devastating effect on the 
marginal segments of the railroad industry as well as on businesses who 
ship by rail. This danger was recognized by former ICC Chairman, George 
Stafford, who stated that: 

Diversion of coal traffic could result in railroads having to reduce their service 
to coal producing areas, further depriving them of revenue and perhaps forcing 
them to increase their rates on other commodities to cover operating costs. In 
some cases, such diversion could pose a threat to a railroad's very exist
ence. 73 

Massive new investments will have to be made prior to the time the 
larger coal volumes move and will come mostly from borrowed funds,?4 
Construction of proposed coal slurry lines would not significantly reduce the 
railroads' capital investment requirements, because, as common carriers, 
the railroads would be required to deliver the coal while the pipelines were 
being constructed. 75 Consequently, the diversion to pipelines would leave 
the railroads with a huge debt service and repayment burden while a sub
stantial part of the coal revenues, which were being counted on to repay the 
debt and interest, would be locked away from competitive recapture. 

Diversion by a Single, 38-inch pipeline could result in a loss of rail coal 
revenues approximating $250 million.76 Faced with a shortfall of these 
dimensions, it is possible that marginal railroads could be forced into bank-

71. Id. at 125. 
72. Id. 
73. Coal Slurry Pipeline Legislation: Hearings on H.R. 1863, H.R. 2220, H.R. 2553, and 

H.R. 2986 Before the House Committee on Interior and Insular Affairs, 94th Cong., 1 st Sess., 625 
(1975) (testimony of G. Stafford, Chairman of the Interstate Commerce Commission) [hereinafter 
cited as Stafford]. 

74. See BARBER, supra note 12, at 58. 
75. See H.R. 1609 Hearings, supra note 9, at 345 (statement of Louis W. Menk). 
76. See note 36 supra. 
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ruptcy; or at the least, have to cut drastically back on service and try to 
raise rates on other commodities to generate cash flows sufficient to meet 
fixed charges. 77 These consequences would have a direct and negative 
effect on the overall economy as well as on individual communities. 

Diversion of coal to slurry pipelines would also cause higher shipping 
costs to shippers whose needs would not match the huge volumes neces
sary for slurry transport. 78 Shrinkage in rail revenues without a corre
sponding reduction in unavoidable costs of coal-related plant expansion 
would result in net income reduction. This could mean that rail shippers of 
coal and other commodities would be called upon to bear a larger part of 
these costs if railroads could not absorb the shortfalls. 79 This could hit 
medium and small coal shippers especially hard, but could result in higher 
transportation costs for shippers of grain, lumber and other rail-carried 
products as wel1. 8D In short, coal slurry pipelines' benefits would accrue to 
only a handful of giant firms while the costs and burdens would have to be 
carried by the shipping public at large. 

Another related negative impact of coal slurry pipeline development 
would be loss of job opportunity for thousands of railroad workers. Pipe
lines are much less labor-intensive than railroads, requiring considerably 
fewer employees to operate the system. 81 Construction jobs for pipeline 
construction are of short duration. Slurry pipeline developers admit that a 
diversion of 25 million tons of coal from rail to slurry would result in a net 
loss of about 2200 jobs. 82 The effects of this on local economies must be 
factored into any evaluations of public impacts expected from coal pipe
lines. 

CONSUMER CONSIDERA TlONS 

Perhaps the greatest obstacle to coal slurry pipeline development will 
be the cost uncertainties, inasmuch as there are no large-diameter coal 
slurry pipelines in existence in this country, and all cost estimates at this 
time are hypothetical. 83 The necessity to predict future costs of construc-

77. See Stafford, supra note 73. 
78. See generally BARBER, supra note 11, at 73. 
79. See O.T.A., supra note 24, at 81. 
80. Id. 
81. 1 F. ARMBRUSTER & B. CANDELA, RESEARCH ANALYSIS OF FACTORS AFFECTING TRANSPORTA

TION OF COAL BY RAIL AND SLURRY PIPELINE 146 (Hudson Institute document HI-2409-RR, 1976) 
[hereinafter cited as HUDSON]' 

82. Wasp, supra note 64. 
83. See M. REIBER & S. SOO, ROUTE SPECIFIC COST COMPARISONS: UNIT TRAINS, COAL SLURRY 

PIPELINES AND EXTRA HIGH VOLTAGE TRANSMISSION 18 (Center for Advanced Computation, University 
of Illinois at Urbana-Champaign Document No. 190, 1976); HUDSON, supra note 81, at 142. 

The only coal slurry pipeline currently in operation is a 270-mile line from Black Mesa, Arizona, 
to Mojave, Nevada. This 18-inch line is one-half the size and only one-fourth the length of the 
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tion, in itself, adds a major element of uncertainty to pipeline cost determi
nation. Pipeline construction costs have increased at a steep rate in recent 
years and there are no indications that this will change in the future. 84 Un
-certainties about future labor productivity and inflation rates, as well as legal 
delay, compound the task to a point where the range of uncertainty associ
ated with prediction of pipeline costs relative to rail costs can be as great as 
the difference between them. 

The risks of these uncertainties, however, are to be borne by the con
sumer rather than by the pipelines or utilities. An important aspect of slurry 
pipeline development is that total costs are not known to the utility customer 
until after the pipeline is built. 85 The utility, however, is required to bind 
itself to a long-term take-or-pay contract prior to beginning of construction 
so that the pipeline builders can obtain project financing. 86 If after actual 
construction and operational costs were realized, the pipeline transportation 
costs were higher than the rail alternative, the utility would be contractually 
bound to take the coal at the higher price; and the consuming public would 
have no choice but to underwrite the extra costs. Referring to this danger, 
the Hudson Institute study states: "We fail to see why the public with no 
vested interests in a private enterprise must bear its risk of gOing sour. "87 

This feature of slurry transportation can be regarded as antipathetic to the 
public interest. 

From a national coal consumption standpoint, slurry pipelines by na
ture do not match actual and projected demand patterns. To achieve their 
claimed maximum economies, pipelines must be of gigantic capacity and 
terminate at facilities equipped to use coal in quantities equivalent to the 
pipelines' annual through-put capacity.88 In reality, such conditions will 
likely not exist. Air protection regulations prohibit large-scale concentra
tions of coal-burning, power-generating plants. 89 Even a large 800 mega
watt plant would require only about one-eighth of the volume of a 38-inch 
pipeline as is being proposed. 9o The actual patterns of future coal de
mand will be characterized by thousands of widely scattered coal users with 
a wide range of needs in terms of volume and types of coal. 91 While these 

slurry lines currently being promoted. See COAL TRANSPORTATION TASK FORCE, supra note 24, at 
IV-3. 

84. According to Bureau of Accounts, Interstate Commerce Commission, Schedule of An
nuallndices for Carriers by Pipeline 1948 through 1975 at 8 (1976) (not yet adopted by the ICC), 
pipeline construction costs increased 73% from 1970 to 1975. 

85. See HUDSON, supra note 81, at 144. 
86. See O.T.A., supra note 24, at 130. 
87. HUDSON, supra note 81, at 144. 
88. See BARBER, supra note 11, at 62. 
89. Id. at 63. 
90. Id. at 62. 
91. Id. 
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need patterns make a good match with existing rail transportation capabil
ity, they will not be met by a large, inflexible system such as a coal slurry 
pipeline. If eminent domain privileges are to be predicated upon substantial 
benefit to the overall public, coal slurry pipelines would fall far short of 
meeting this test because of consumer risk and consumer inaccessibility. 

TRANSPORTATION POLICY 

Although clothed as an energy-related proposal, the legislation for 
slurry pipeline eminent domain probably should be viewed in the light of 
national transportation policy. There is the danger that concern about en
ergy development might override practical considerations implicit in the na
tion's need for a sound and balanced transportation system. Under law 
and existing policy, the Congress contemplates the development of a bal
anced and economically sound system of common carriage. 92 This is to 
provide the public an integrated transportation system in which each mode 
complements every other mode so as to maximize the nation's logistic ca
pabilities. In view of these considerations, it is important to examine the 
effect on the transportation equilibrium that would occur if development of 
coal slurry pipelines is encouraged through the grant of eminent domain. 

The railroad industry views coal slurry promoters as striving for a posi
tion of special advantage.93 The federal power to condemn land is a privi
lege not given to rail 'coal transportation carriers;94 without the 
responsibilities or the regulations of true common carriage, coal slurry pipe
lines would be essentially private carriers, handling only one commodity 
and providing service only to those few large customers that offer them the 
most profitability. 95 These advantages, plus the ability to use "take-or
pay" contracts, give slurry transportation the capability to upset the bal
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93. Congressman Skubitz has also expressed this view: "We are, I suggest. talking about 

legislation to grant a special and totally unprecedented privilege to a small group of promoters 
seeking to use our legitimate concern about the Nation's energy needs as an opportunity to pocket 
some fast bucks." 122 CONGo REc. H5009 (daily ed. May 27, 1976) (remarks of Rep. Skubitz). 

94. Campbell, Eminent Domain: The Origin, Meaning, and Relevance to Coal Slurry 
Pipelines, 1977 TRANSP. J. 5. 

95. See c.T.A. supra note 24, at 125. 
96. See text accompanying notes 68-72 supra. 
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CONCLUSIONS 

Coal will play an increasingly important role in this country's move to 
self-sufficiency. If the related transportation task is to be accomplished 
efficiently, a high standard of performance by the nation's railroad industry 
is essential. The industry has demonstrated its competence; that compe
tence must not be undermined in the interests of construction and financial 
firms. 

In the final analysis, the coal slurry pipeline controversy comes down to 
a question of public policy: Is it in the best interest of this country to facilitate 
the development of another specialized carrier when such development 
would darken the future of an entire existing industry? Coal slurry pipeline 
development could very well debilitate the financially fragile portion of this 
country's railroads and lead the industry dangerously close to the fate of the 
Penn Central. If this happens, the energy crisis may be joined by a "rail
road crisis" of alarming proportions. The cost of this to the national econ
omy would be enormous. This realization should cause sober reflection by 
the nation's policymakers, and one can only hope they will not overlook the 
dangers that lurk amidst the flurries of excitement over new technologies. 
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Commercial Zones and Terminal Areas: History, 
Development, Expansion, Deregulation 

DANIEL W. BAKER· 
RAYMOND A. GREENE, JR. • • 

Under service date of August 11, 1975, the Interstate Commerce 
Commission issued an order in Ex Parte No. MC-3 7 (Sub~No. 26), Com
mercial Zones and Terminal Areas, directing that a proceeding be instituted 
for the purpose of considering modification of the then existing rules defin
ing commercial zones and terminal areas. That notice is the genesis of 
what has become one of the more significant and controversial decisions 
that has been issued by the Interstate Commerce Commission. 1 The notice 
informed interested persons that: 

The purpose of this document is to institute a proceeding to determine whether 
commercial zones and terminal areas of motor carriers and freight forwarders 
should be redefined. 

Section 203(b)(8) of the Interstate Commerce Act exempts motor carrier 
operations about municipalities from Federal economic regulation. The geo
graphic area within which exempt motor carrier operations may be performed 
is referred to as a commercial zone. The existing regulations provide two 

• Handler, Baker & Greene, P.C., San Francisco, California. J.D., University of California, 
Hastings College of Law, 1949. 

•• Handler, Baker & Greene, P.C., San Francisco, California. A.B., University of California, 
Berkeley, 1953; J.D., University of California, Hastings College of Law, 1958. 

1. Ex Parte No. MC-37 (Sub-No. 26), Commercial Zones and Terminal Areas, 124 M.C.C. 
130 (1975) (Interim Report), 128 M.C.C. 422 (1976) (Decision). 
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methods of defining the size of a particular commercial zone. The customary 
method is by reference to a population mileage-formula developed in the mid-
1940's .... The alternative method provides for an individual determination 
of the commercial zone of a specific municipality. The present proceeding is 
instituted for the following three purposes: (1) to determine whether, and the 
extent to which commercial zones (and corresponding terminal areas of motor 
carriers and freight forwarders). . . should be enlarged by expanding or other
wise changing the present population-mileage formula; (2) to attempt to devise 
a rule of general applicability for all commercial zones and terminal areas of 
motor carriers and freight forwarders, at least with respect to incorporated 
communities, thus dispensing with the need for the present individual definition 
of irregularly shaped zones which are sometimes difficult to describe and in 
need of subsequent revision; and (3) to make adjustments in the rule of appli
cability about unincorporated communities compatible therewith.2 

Changes in the scopes of the commercial zones and terminal areas 
were proposed in the notice, including adjusting the long-established popu
lation-mileage formula,3 as follows: 

Population From To 

Less than 2,500 2 miles 3 miles 
2;500-24,999 3 miles 4 miles 
25,000-99,999 4 miles 6 miles 
100,000-199,999 5 miles 8 miles 
200,000-499,999 5 miles 10 miles 
500,000-999,999 5 miles 15 miles 
1,000,000 and up 5 miles 20 miles 

The interim report and final decision of December 17, 1976, adopted 
this proposal and thereby exempted from regulation by the Commission 
extensive areas of the United States. There are many interesting and per
plexing aspects of this decision. Certain of the most vigorous supporters of 
regulation among the members of the Interstate Commerce Commission 
were the strongest sponsors of the deregulation that results from this order. 
Moreover, this deregulation is not confined to limited local areas. It em
braces all large and small municipalities, metropolitan areas and unincorpo
rated communities in the United States, ranging from such monsters as Los 
Angeles, California, with a commercial zone encompassing an estimated 
land area of over two thousand square miles, to small unincorporated com
munities having a "post office with the same name. "4 The effect of the 
order of the Commission is to achieve a more complete deregulation than 
that advocated by any but the most resolute proponents thereof relating to 

2. 40 Fed. Reg. 33, 840 (1975) (citations omitted). 
3. Id. 
4. Ex Parte No. MC-37 (Sub-No. 26), Commercial Zones and Terminal Areas, 128 M.C.C. 

422, 432 (1976). 
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interstate motor carrier transportation. Thus, we are confronted with the 
paradox of why the "regulation" of motor carriers in all metropolitan, mu
nicipal and unincorporated areas of the United States is not in the public's 
best interests, when the "regulation" of motor carriers outside these areas 
is in the public's best interests. 

The order also is inconsistent with many existing and long-established 
policies of the Commission. For example, by determining the scope of 
terminal areas in the manner set forth in the decision, the Commission has 
defined service points and areas for most of the carriers under its jurisdic
tion in terms of radii from points of boundary lines. The Commission's 
long-established policy is against describing authorities in this manner.5 In 
the Fox-Smythe Transportation Co., Extension decision, the Commission 
declared its "policy" with respect to the use of territorial and service restric
tions and its intention to establish "guidelines for the drafting of proper and 
workable motor carrier property applications. "6 It is stated that grants of 
authorities in terms of mileage radius about a certain pOint "are discour
aged as they might lead to interpretive problems."7 

There are a number of recent decisions in which the Commission 
found, based upon specific data, that certain areas were not commercially 
parts of the base municipalities. For example, Ex Parte No. MC-37 (Sub
No. 148) involved a petition to expand the Atlanta, Georgia, commercial 
zone, but an order issued on February 26, 1973, found that the area pro
posed was not commercially or economically a part of that city. The pro
posed area extended as far as nine miles from Atlanta. 8 A petition to 
expand the Cincinnati, Ohio, commercial zone was considered in Ex Parte 
No. MC-30 (Sub-No.2) and was denied on October 7, 1976, because the 
commerce in the proposed area could not be linked to the commercial zone 
of Cincinnati. 9 On October 8, 1976, petitions were denied to expand the 
Minneapolis-St. Paul, Minnesota, and the Spokane, Washington, commer
cial zones. 1 0 Thus, predicated upon specific data relative to each of these 
areas, the Commission issued recent rulings that the proposed extensions 
were not commercially parts of these base municipalities. However, in 
spite of these determinations, by its order in Ex Parte No. MC-37 (Sub-No. 

5. See Fox-Smythe Transp. Co., Ext., 106 M.C.C. 1 (1967); Glennon Transp., Inc., Ext., 78 
M.C.C. 157, 159 (1958). 

6. 106 M.C.C. 1, 1 (1967). 
7.ld.at13. 
8. Ex Parte No. MC-37 (Sub-No. 148), Commercial Zones and Terminal Areas, 117 M.C.C. 

797 (1973). 
9. Ex Parte No. MC-30 (Sub-No.2), Cincinnati, Ohio, Commercial Zone, 125 M.C.C. 657, 

660 (1976). 
10. Ex Parte No. MC-37 (Sub-No. 20), Minneapolis-St. Paul, Minn., Commercial Zone, 125 

M.C.C. 649, 651 (1976); Ex Parte No. MC-37 (Sub-No. 27), Spokane, Wash., Commercial Zone, 
125 M.C.C. 652, 654 (1976). 
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26) of December 17,1976, it has reversed its position and has determined 
that all of these areas were commercially parts of the base municipalities. 

The propriety of the Commission's rulings in this proceeding has been 
recently tested and affirmed after an appeal to the United States Court of 
Appeals for the Ninth Circuit in Shorthaul Survival Committee v. United 
States. 11 The decision of that court affirming the December 17, 1976, 
order of the Commission in Ex Parte No. MC-37 (Sub-No. 26) was issued 
March 17, 1978, and will be discussed hereafter. Neither the Commis
sion nor the court stayed the order and the commercial zone and terminal 
area expansions became effective March 29, 1978. There was no petition 
for a writ of certiorari to the Supreme Court of the decision of the Ninth 
Circuit Court of Appeals. 

Nevertheless, the inconsistency between the regulations promulgated 
by the challenged decision and past policies and rulings of the Commis
sion, the espousing of deregulation by regulators, and the anticipated effect 
of the expansions of the exempt zones and areas, have raised the status of 
the Commission's order to one of significance and interest as a reflection of 
the Commission's present and future regulatory course and policy. 

To understand the issues and consequences of the considered deci
sion, a review of the history of commercial zones and terminal areas is es
sential. The following sections of this article will review the legislative and 
regulatory proceedings and procedures which created and determined 
commercial zones and terminal areas and the effect of the commercial 
zone deregulation and terminal area extensions upon motor carrier and 
freight forwarder services and upon the general public. 

GENESIS OF COMMERCIAL ZONES 

Section 203(b)(8) of the Interstate Commerce Act permits the estab
lishment of commercial zones and was enacted as a provision of the "Mo
tor Carrier Act of 1935. "12 Since enactment, the Commission and the 
courts have shared the burden of interpreting the language of the provision 
and determining the intent of Congress and the purpose of this discretion
ary exemption. To determine the congreSSional purpose for authorizing 
this conditional commercial zone exemption, reference must first be made 
to the language of the statute and its literal meaning. 13 Are the purpose 

11. 572 F.2d 240 (9th Cir. 1978). 
12. Ch. 498, § 203(bX8), 49 Stat. 543 (codified at 49 U.S.C. § 303(b)(8) (1976)). 
13: Subsections (7a) and (8) of § 203(b) of the Act, as amended, provide: 
(7a) ... nor, unless and to the extent that the Commission shall from time to time find that 
such application is necessary to carry out the national transportation policy declared in 
this Act, shall the provisions of thie part, except the provisions of Section 204 relative to 
qualifications and maximum hours of service of employees and safety of operation or 
standards of equipment apply to: . 
(8) the transportation of passengers or property in interstate or foreign commerce wholly 
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and intent definitely and unequivocally expressed or did .Congress afford 
the Commission only broad and general guidelines to follow? Are there 
any limitations or standards which must be observed and applied by the 
Commission in deciding if, and to what extent, commercial zones should be 
established and the transportation therein exempted from regulation? Sec
tion 203(b)(7a) provides that only "unless and to the extent that the Com
mission shall from time to time find that such application [of regulation] is 
necessary to carry out the [N]ational [T]ransportation [P]olicy" 14 shall motor 
carrier operations within such zones be subjected to economic regulation 
under Part II of the Interstate Commerce Act. Thus, any exemption author
ized must be in conformance with the standards set forth in the National 
Transportation Policy. Section 203(b)(8) further specifies that the exempt 
area may be "wholly within a municipality or between contiguous munici
palities or within a zone adjacent to and commercially a part of any such 
municipality or municipalities." 15 The fact that the limits of the exempt 
area are not more closely delineated leaves the Commission the right to 
exercise its investigatory authority and expertise, as it has done in the Ex 
Parte MC-37 proceeding considered herein. Thus, Congress has estab
lished commercial zones of municipalities and their related and adjacent 

within a zone adjacent to and commercially a part of any such municipality or municipali
ties, except when such transportation is under a common control, management, or ar
rangement for a continuous carriage or shipment to or from a point without such 
municipality, municipalities, or zone, and provided that the motor carrier engaged in such 
transportation of passengers over a regular or irregular route or routes in interstate com
merce is also lawfully engaged in the intrastate transportation of passengers over the 
entire length of such interstate route or routes in accordance with the laws of each state 
having jurisdiction . . . . 

49 U.S.C. § 303(b) (7a)-(8) (1976). 
14. 49 U.S.C. § 303(b)(7a) (1976). The declaration of the National Transportation Policy 

was formerly included in section 202(a) of the Motor Carrier Act of 1935. It was made applicable 
to all forms of transportation and placed before Part I of the Interstate Commerce Act by the Trans
portation Act of 1940. The National Transportation Policy enounced by Congress is as follows: 

It is hereby declared to be the national transportation policy of the Congress to pro
vide for fair and impartial regulation of all modes of transportation subject to the provisions 
of this [A]ct, ... so administered as to recognize and preserve the inherent advantages 
of each; to promote safe, adequate, economical, and efficient service and foster sound 
economic conditions in transportation and among the several carriers; to encourage the 
establishment and maintenance of reasonable charges for transportation services, without 
unjust discriminations, undue preferences or advantages, or unfair or destructive competi
tive practices; to cooperate with the several States and the duly authorized officials 
thereof; and to encourage fair wages and equitable working conditions--all to the end of 
developing, coordinating, and preserving a national transportation system by water, high
way, and rail, as well as other means, adequate to meet the needs of the commerce of the 
United States, of the Postal Service, and of the national defense. All of the provisions of 
this [Alct ... shall be administered and enforced with a view to carrying out the above 
declaration of policy. 

Act of Sept. 18, 1940, ch. 722, § 1, 54 Stat. 899 (codified at 49 U.S.C. preceding § 1 (1976)). 
15. 49 U.S.C. § 303(bX8) (1976). For the text of this section, in pertinent part, see note 13 

supra. 
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49 U.S.C. § 303(b) (7a)-(8) (1976). 
14. 49 U.S.C. § 303(b)(7a) (1976). The declaration of the National Transportation Policy 

was formerly included in section 202(a) of the Motor Carrier Act of 1935. It was made applicable 
to all forms of transportation and placed before Part I of the Interstate Commerce Act by the Trans
portation Act of 1940. The National Transportation Policy enounced by Congress is as follows: 

It is hereby declared to be the national transportation policy of the Congress to pro
vide for fair and impartial regulation of all modes of transportation subject to the provisions 
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Act of Sept. 18, 1940, ch. 722, § 1, 54 Stat. 899 (codified at 49 U.S.C. preceding § 1 (1976)). 
15. 49 U.S.C. § 303(bX8) (1976). For the text of this section, in pertinent part, see note 13 

supra. 
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business or commercial areas, exempt from economic regulation by the 
Commission to the extent it finds warranted by the National Transportation 
Policy as enunicated by the Congress. 

The Commission and the courts have declared that the language in 
section 203(b)(8) and the related legislative history furnish little assistance 
in determining the purpose of this provision or the intent of Congress. 
They have described the language and history of the statute as being indefi
nite, lacking in specific guidance, and having no precise definition; and they 
have applied interpretations from time to time predicated upon speculation 
as to the purpose of the exemption and to the intent of Congress. In con
struing the intent of Congress, the legislative history is resorted to, including 
the committee reports and, particularly, the records of the congressional 
debates. Because of the complexity of modern federal legislation, these 
debates have become increasingly more significant and useful in 
construing legislative intent. 1 6 The debate in the Senate was led by Senator 
Wheeler who introduced Senate Bill 1629,17 which was adopted as the 
Motor Carrier Act of 1935. The bill was introduced at the request of the 
Interstate Commerce Commission. Senator Wheeler advised the Senate 
that the bill had the endorsement of the Commission, the American Truck
ing Association, many shippers, practically all of the state commissions, 
and the truck and bus industries of the United States. With respect to the 
commercial zone exemption, he stated: 

Furthermore, an exemption is made, unless the Interstate Commerce 
Commission finds that the law cannot be made to work without its inclusion to 
some extent, of the transportation of property locally or between New York City 
and New Jersey, and also, for instance, as between Washington and Alexan
dria, and other contiguous cities where the transportation is regulated by the 
local governments themselves. 

Provision is also made that regulation shall not apply to what may be 
termed 'intramunicipal' or 'occasional' operations 'unless and to the extent 

.16. Representative Moorhead has described the use of congressional debates to establish 
the congressional intent in the adoption of statutes as follows: 

Mindful of this iudicial scrutiny, legislators of today have used the opportunity of debate to 
achieve legislative goals which might otherwise be unattainable. Indeed, by the use of . 
the 'friendly colloquy' two men may be able to legislate more effectively than all of Con
gress. 

This type of colloquy is presented in the form of a friendly exchange of questions and 
answers about the pending legislation between members, one of whom is usually a mem
ber of the committee from which the legislation emanated. This seeming repartee is not 
accidental. In fact, it is iust the opposite. It has been carefully planned by the parties for 
the express purpose of providing a legislative interpretation of a statutory provision which 
might otherwise be differently interpreted. 

Moorehead, A Congressman Looks at the Planned Colloquy and Its Effect in the Interpretation of 
Statutes, 45 A.B.A.J. 1314, 1314 (1959). 

17. S. 1629, 74th Cong., 1st Sess. (1935). 
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that the Commission shall from time to time find that such application is neces
sary to carry out the policy of Congress enunciated in Section 202. The first 
of these two conditional exemptions concerns the transportation of passengers 
or property in interstate or foreign commerce within a municipality or between 
contiguous municipalities or within a zone adjacent to and commercially a part 
of any such municipality or municipalities, except when such transportation is 
part of a continuous carriage or shipment to or from a pOint without such local 
area. 18 

The concern of the states with respect to the failure of the federal gov
ernment to regulate motor carrier transportation was significant and per
vaded the debates in both the Senate and the House of Representatives. 
In explaining the effect of the lack of federal regulation of motor carriers, 
Senator Wheeler reported that "[t]he absence of such regulations has in 
some instances created chaotic conditions beyond the control of any state 
or municipal body." 19 In discussing the controls or restraints placed upon 
the Commission, Senator Wheeler advised the Senate that "[s]ection 202 
[(a)] of the pending bill. . . makes clear that the policy of the Congress is 
to deal fairly and impartially with transportation by motor carriers and to 
preserve the natural advantages of such transportation. "20 He also de
scribed the fear on the part of some bus and truck operators that the Com
mission would not deal with them fairly and said that to safeguard these 
operators: 

We specifically wrote into the bill, in the declaration of policy provision, and at 
other places throughout the bill, that the peculiar features of transportation by 
truck and by bus should be taken into consideration at all times by the Inter
state Commerce Commission, and we put such provision in the declaration of 
policy. 

The exercise of authority by the Commission under certain sections of the 
bill is directly related to the declaration of policy and the added provisions with 
respect to discrimination, preference, and unfair or destructive competitive 
practices lay a stronger and more definite basis for administrative action.21 

The debate concerning Senate Bill 1629 in the House of Representa
tives was led by Representative Sadowski. He described the hearings and 
the testimony taken by the Interstate and Foreign Commerce Committee of 
the House and the reports of the state utility commissions and stated that: 

It is self-evident that there is a positive need for interstate regulation of 
motor carriers. Legislation over interstate motor carriers, to be practical, must 
conform with the principles of regulation now in effect in the 48 States which 
regulate common carriers and the 42 States that regulate contract carriers. 
The State commissions have asked Congress to pass this bill so that there may 
be harmony between States as to motor-carrier regulation and since 1926 

18. 79 CONGo REC. 5649-51 (1935). 
19.1d.at5651. 
20. Id. at 5650. 
21. Id. 

1978] Commercial Zones and Terminal Areas 177 

that the Commission shall from time to time find that such application is neces
sary to carry out the policy of Congress enunciated in Section 202. The first 
of these two conditional exemptions concerns the transportation of passengers 
or property in interstate or foreign commerce within a municipality or between 
contiguous municipalities or within a zone adjacent to and commercially a part 
of any such municipality or municipalities, except when such transportation is 
part of a continuous carriage or shipment to or from a pOint without such local 
area. 18 

The concern of the states with respect to the failure of the federal gov
ernment to regulate motor carrier transportation was significant and per
vaded the debates in both the Senate and the House of Representatives. 
In explaining the effect of the lack of federal regulation of motor carriers, 
Senator Wheeler reported that "[t]he absence of such regulations has in 
some instances created chaotic conditions beyond the control of any state 
or municipal body." 19 In discussing the controls or restraints placed upon 
the Commission, Senator Wheeler advised the Senate that "[s]ection 202 
[(a)] of the pending bill. . . makes clear that the policy of the Congress is 
to deal fairly and impartially with transportation by motor carriers and to 
preserve the natural advantages of such transportation. "20 He also de
scribed the fear on the part of some bus and truck operators that the Com
mission would not deal with them fairly and said that to safeguard these 
operators: 

We specifically wrote into the bill, in the declaration of policy provision, and at 
other places throughout the bill, that the peculiar features of transportation by 
truck and by bus should be taken into consideration at all times by the Inter
state Commerce Commission, and we put such provision in the declaration of 
policy. 

The exercise of authority by the Commission under certain sections of the 
bill is directly related to the declaration of policy and the added provisions with 
respect to discrimination, preference, and unfair or destructive competitive 
practices lay a stronger and more definite basis for administrative action.21 

The debate concerning Senate Bill 1629 in the House of Representa
tives was led by Representative Sadowski. He described the hearings and 
the testimony taken by the Interstate and Foreign Commerce Committee of 
the House and the reports of the state utility commissions and stated that: 

It is self-evident that there is a positive need for interstate regulation of 
motor carriers. Legislation over interstate motor carriers, to be practical, must 
conform with the principles of regulation now in effect in the 48 States which 
regulate common carriers and the 42 States that regulate contract carriers. 
The State commissions have asked Congress to pass this bill so that there may 
be harmony between States as to motor-carrier regulation and since 1926 

18. 79 CONGo REC. 5649-51 (1935). 
19.1d.at5651. 
20. Id. at 5650. 
21. Id. 



HeinOnline -- 10 Transp. L.J. 178 1978

178 Transportation Law Journal [Vol. 10 

Congress has had before it legislation of this character. 22 

Representative Sadowski acknowledged that' 'the purpose of the bill is to 
provide for regulation that will foster and develop sound economic condi
tions in the industry, together with other forms of transportation so that high
way transportation will always progress. "23 

Finally, Representative Sadowski noted that states are empowered to 
grant or deny the use of their public highways but cannot regulate opera
tions of interstate motor carriers. This hiatus of regulation resulted in abuses 
and problems for tlJe state and federally regulated transportation services. 
He stated that: 

In the case of Buck v. Kuykendall the court held that a State could not 
regulate motor carriers operating in interstate commerce, and that the matter of 
control of carriers in interstate commerce was entirely in the hands of Congress 
to provide for Federal regulation. 

This decision left the door wide open. It permitted all sorts of abuses by 
irresponsible operators at the expense of the intrastate motor carriers and other 
transportation agencies who were under strict State and Federal regulation. 24 

Not suprisingly, it was evident throughout the debate that strong pressure 
for the enactment of the legislation was coming from the states that were 
affected by the absence of regulation over the interstate transportation. It 
was observed that: "The regulatory bodies of the various states which are 
grouped together in a national organization, composed of the 48 state com
missions, have investigated this subject. All of the state commissions, out 
of vast experience they have had, are now calling upon this Congress to 
pass this bill. "25 

Clearly, the discretion given the Commission by Congress in interpret
ing section 203(b)(8) of the Act includes power to define the areas of ex-

22. 79 CONGo REC. 12,204 (1935). 
23. Id. at 12,205. 
24. Id. at 12,206. 
25. Id. at 12,210. Representative Sadowski, in responding to questions concerning com-

mercial zone and other exemptions in section 203(b) stated: 
We felt that the Commission itself ought to have some power there to interpret this Act 
according to section 202, wherein we set down the policies to be carried out in the bill. It 
should have the power to interpret those three remaining exemptions [including commer
cial zones] in connection with section 202 so that we would not have somebody coming 
in by subterfuge, chiseling in, using these last three exemptions to break down the very 
things that we are trying to correct. 

MR. FORD of Mississippi: Does the gentleman think it would be better for the Con
gress to decide what should be exempted rather than to leave it in the hands of the 
Commission that might nullify the entire intentions of Congress? 

MR. SADOWSKI: We do that very thing. The Commission can only consider this in 
reference to the policy set down by the Congress in section 202. They have to take into 
consideration the policy of Congress. 

Id. at 12,225. 
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empt commercial zones of municipalities or between contiguous 
municipalities or within zones adjacent to and commercially parts of such 
municipalities. Congress declared its intent that the exempt transportation 
is to be limited to movements locally or between contiguous municipalities 
or commercial zones and that these zones shall exist unless and to the 
extent the Commission is able to find they are consistent with the standards 
of the National Transportation Policy.26 

The Commission, therefore, is required to consider the effect of the 
exempt zones upon these policy standards established by Congress. But 
has the Commission considered and issued findings from time to time that 
these zones "encourage the establishment and maintenance of reasonable 
charges for transportation seNices, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive competitive prac
tices, "27 in accordance with the National Transportation Policy standard? 
Has the Commission cooperated with the several states to find if the pres
ently constituted zones create or encourage the chaotic conditions and the 
abuses which caused states to propose and support the regulation of inter
state motor carriers? Has the Commission made findings from time to time 
that retention of the zones has promoted safe, adequate, economical and 
efficient seNice, fostered sound economic conditions and encouraged fair 
wages and equitable working conditions? 

INITIAL COMMERCIAL ZONE PROCEEDINGS 

The first proceeding in which the Commission was required to interpret 
the intent and declared policy of Congress relative to commercial zones 
was St. Louis, Mo.-East St. Louis, III., Commercial Zone. 28 It was initiated 
by the filing of a petition by Columbia Terminals Company of 8t. Louis, 
Missouri. That case was assigned MC-C-1 , and involved the scope of the 
commercial zone of 8t. Louis, Missouri, and East 8t. Louis, Illinois, two cit
ies which are separated by the Mississippi River. While that matter was 
pending, the Commission, on its own motion, commenced investigations to 
determine the areas embraced by the New York and Chicago commercial 
zones. 29 Orders in the three proceedings were issued by the Commission 
concurrently on April 5, 1937. In the initial case, the Commission found 
that nothing inteNened between the populated areas of 8t. Louis, Missouri, 
and East 8t. Louis, Illinois, except the Mississippi River, that they were con
nected by bridges over which there was a constant flow of vehicular traffic 
and that the two cities were contiguous. It limited the territory coming. 

26. See notes 14 and 15 supra and accompanying text. 
27. See note 14 supra, for the text of the National Transportation Policy. 
28. 1 M.C.C. 656 (1937). 
29. New York, N.Y., Commercial Zone, 1 M.C.C. 6'65 (1937); Chicago, III., Commercial 

Zone, 1 M.C.C. 673 (1937). 
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within the commercial influence of the municipalities to that in which trans
portation by motor vehicle was in the nature of an intraterminal or city-type 
movement, and excluded any areas between which the transportation was 
intercity in nature. Based upon these determinations, the Commission es
tablished a single commercial zone for St. Louis and East St. Louis, and 
specifically defined the bounds of the area commercially a part of that zone. 
However, it eliminated from that zone service to or from the contiguous city 
of Belleville, Illinois, upon finding that movements between it and East St. 
Louis were linehaul or over-the-road, rather than local or intraterminal trans
portation. The Commission stated: 

We find that the application of all provisions of tht? Motor Carrier Act, 
1935, to transportation by motor vehicle between Belleville, on the one hand, 

. and pOints in the SI. Louis-East SI. Louis commercial zone, on the other, is and 
will be necessary to carry out the policy of Congress enunciated in section 
202(a) and that the exemption with respect to such transportation provided in 
section 203(b)(8) should be removed. 30 

Predicated upon the guidelines set forth in the St. Louis-East St. Louis or
der, the Commission determined areas included in the New York, Chicago 
and Washington, D.C. commercial zones. 31 

In another 1937 decision, Los Angeles, Calif., Commercial Zone,32 
the Commission concluded that two commercial zones should be created 
in the Los Angeles area. The main business area of Los Angeles was con
nected with its port by a narrow strip of annexed land, which was between 
one-half and three-quarters of a mile wide, and was described as the 
"shoestring" strip. No highway between Los Angeles and its port was en
tirely within the city limits and the primary routes between the two areas 
traversed both thickly and sparsely settled areas. The Commission found 
that movements between the main business and industrial areas of Los An
geles and its port were not local, but intercity, in character and should be 
regulated. It did so by dividing the considered area into a Los Angeles 
Commercial Zone and a Los Angeles Harbor Commercial Zone. Then, 
following its practice of defining the limits of the individual commercial 
zones as problems arose requiring investigation, the Commission estab
lished, during the period between 1939 and 1943, the limits of commercial 
zones of the cities of Phiiadeiphia,33Cincinnati,34 Boston,35 Kansas City,36 

30. SI. Louis, Mo.-East SI. Louis, III., Commercial Zone, 1 M.C.C. 656, 663 (1937). 
31. New York, N.Y., Commercial Zone, 1 M.C.C. 665 (1937); Chicago, III., Commercial 

Zone, 1 M.C.C. 673 (1937); Washington, D.C., Commercial Zone, 3 M.C.C. 248 (1937). 
32. 3 M.C.C. 248 (1937). 
33. Philadelphia, Pa., Commercial Zone, 17 M.C.C. 533 (1939). 
34. Cincinnati, Ohio, Commercial Zone, 26 M.C.C. 49 (1940). 
35. Boston, Mass., Commercial Zone, 31 M.C.C. 405 (1941). 
36. Kansas City, Mo.--Kansas City, Kan., Commercial Zone, 31 M.C.C. 45 (1941). 
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and a tri-city zone for Davenport, Iowa, and Rock Island and Moline, IlIi
nois.37 

It was not until 1946 that the Commission ceased attempting to admin
ister this exemption by specifically defining the commercial zones of individ
ual and contiguous municipalities, based upon the particular facts affecting 
each zone. Nevertheless, it was still required to determine, formally and 
informally, whether the operations of a large number of carriers were within 
or without the zones of municipalities located throughout the United States. 

Ex PARTE MC-37 (FIRST REPORT}--COMMERCIAL ZONES 

In 1943, the Commission instituted, on its own motion, a general in
vestigation to determine the zones adjacent to and commercially a part of 
every municipality in the United States, other than those which had been 
previously determined. That same proceeding was also to include the in
vestigation of the scopes of terminal areas of motor carriers and freight for
warders under the recently enacted section 202(c) of the Interstate 
Commerce Act. But, due to the complexity of the problems presented 
pertaining to commercial zones, consideration of terminal areas was post
poned to a later proceeding. 

At the conclusion of the investigation, a report and order was issued in 
Ex Parte No. MC-37, Commercial Zones and Terminal Areas, in which the 
Commission declared that its "piecemeal" approach to the commercial 
zone problem was impractical and that effective and uniform administration 
of the Act required a determination of the scope of the exemption as it 
applied to all municipalities as soon as possible.38 Until the limits of the 
commercial zones were defined, the Commission st~ted, there could be no 
wholly effective administration of section 203(b)(8). 

Based upon the information developed in the investigation, the Com
mission concluded that the commercial zone of each municipality in the 
United States consists of: 

(1) the municipality itself hereinafter called the base municipality, (2) all mu
nicipalities within the United States which are contiguous to the base munici
pality, (3) all other municipalities within the United States and all 
unincorporated areas within the United States which are adjacent to the base 
municipality as follows: (a) When the base municipality has a population of 
less than 2,500, all unincorporated areas within 2 miles of its corporate limits 
and all of any other municipality any part of which is within 2 miles of the 
corporate limits of the base municipality; (b) when the base municipality has a 
population of 2,500, but less than 25,000, all unincorporated areas within 3 
miles of its corporate limits and all of any other municipality any part of which is 

37. DavenPOrt, lowa--Rock Island and Moline, III., Commercial Zone, 41 M.C.C. 557 
(1943). 

38. 46 M.C.C. 665 (1946). 
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within 3 miles of the corporate limits of the base municipality; (c) When the 
base municipality has a population of 25,000, but less than 100,000, all unin
corporated areas within 4 miles of its corporate limits of the base municipality; 
and (d) when the base municipality has a population of 100,000 or more, all 
unincorporated areas within 5 miles of its corporate limits and all of any other 
municipality any part of which is within 5 miles of the corporate limits of the 
base municipality; and (4) all municipalities wholly surrounded, or so wholly 
surrounded except for a water boundary, by the base municipality, by any 
United States municipality contiguous thereto, or by any United States munici
pality adjacent thereto, which is included in the commercial zone of such base 
municipality under the provisions of (3) of this finding. 39 

The premise upon which the Commission based its ultimate finding 
was: 

The limits of the commercial zone of each municipality should be deter
mined in a manner to include, in addition to the area within its corporate limits, 
all other places or areas which, whether separately incorporated or not, are 
integral parts of the same business community, and to exclude all places and 
areas transportation between which and the base municipality is intercity in 
character. 4o 

The Commission also stated that a commercial zone already exists 
about each municipality by reason of trade practices, the uses to which the 
area is put, and geographical and political considerations. The Commis
sion's function, it stated, is to determine the limits of zones which already 

. exist, and not to create or establish commercial zones. 41 

By this decision, the Commission attempted to.resolve all of the uncer
tainties concerning the applicability of the exemption, modified certain of its 
earlier guidelines, and invited any interested person to petition for determi
nation of the limits of the commercial zone of any particular municipality in 
which the broad rule might prove inappropriate. To this end the important 
term "municipalities" was defined there to mean: 

Only those cities, towns, villages, and boroughs which have been created by 
special legislative acts, or otherwise individually incorporated or chartered pur
suant to general laws, or which are recognized as such under the constitution 
or the laws of the state in which located, and which have local governments.42 

It further found that unincorporated townships or the New England type 
towns were excluded from this term;43 that the population of any municipal
ity shall be the population determined by the last decennial census;44 and 

39. Id. at 699. The words, "within the United States", were eliminated from this definition 
by the Commission in 1957 in Verbeem v. U.S., 154 F. Supp. 431,435 (1957), Aff'd per curiam 
sub nom. Amlin v. Verbeem, 356 U.S. 676 (1958). 

40. 46 M.C.C. at 685. 
41. Id. at 672. 
42. Id. at 679. 
43. Id. 
44. Id. at 699. 

182 Transportation Law Journal [Vol. 10 

within 3 miles of the corporate limits of the base municipality; (c) When the 
base municipality has a population of 25,000, but less than 100,000, all unin
corporated areas within 4 miles of its corporate limits of the base municipality; 
and (d) when the base municipality has a population of 100,000 or more, all 
unincorporated areas within 5 miles of its corporate limits and all of any other 
municipality any part of which is within 5 miles of the corporate limits of the 
base municipality; and (4) all municipalities wholly surrounded, or so wholly 
surrounded except for a water boundary, by the base municipality, by any 
United States municipality contiguous thereto, or by any United States munici
pality adjacent thereto, which is included in the commercial zone of such base 
municipality under the provisions of (3) of this finding. 39 

The premise upon which the Commission based its ultimate finding 
was: 

The limits of the commercial zone of each municipality should be deter
mined in a manner to include, in addition to the area within its corporate limits, 
all other places or areas which, whether separately incorporated or not, are 
integral parts of the same business community, and to exclude all places and 
areas transportation between which and the base municipality is intercity in 
character. 4o 

The Commission also stated that a commercial zone already exists 
about each municipality by reason of trade practices, the uses to which the 
area is put, and geographical and political considerations. The Commis
sion's function, it stated, is to determine the limits of zones which already 

. exist, and not to create or establish commercial zones. 41 

By this decision, the Commission attempted to.resolve all of the uncer
tainties concerning the applicability of the exemption, modified certain of its 
earlier guidelines, and invited any interested person to petition for determi
nation of the limits of the commercial zone of any particular municipality in 
which the broad rule might prove inappropriate. To this end the important 
term "municipalities" was defined there to mean: 

Only those cities, towns, villages, and boroughs which have been created by 
special legislative acts, or otherwise individually incorporated or chartered pur
suant to general laws, or which are recognized as such under the constitution 
or the laws of the state in which located, and which have local governments.42 

It further found that unincorporated townships or the New England type 
towns were excluded from this term;43 that the population of any municipal
ity shall be the population determined by the last decennial census;44 and 

39. Id. at 699. The words, "within the United States", were eliminated from this definition 
by the Commission in 1957 in Verbeem v. U.S., 154 F. Supp. 431,435 (1957), Aff'd per curiam 
sub nom. Amlin v. Verbeem, 356 U.S. 676 (1958). 

40. 46 M.C.C. at 685. 
41. Id. at 672. 
42. Id. at 679. 
43. Id. 
44. Id. at 699. 



HeinOnline -- 10 Transp. L.J. 183 1978

1978] Commercial Zones and Terminal Areas 183 

that distance from the corporate boundary of the base municipality shall be 
the airline distance.45 

Between the initial decision in Ex Parte MC-37 and the decision of 
December 17, 1976, there were twenty-eight supplemental reports in 
which thirty-nine commercial zones were specifically determined by the 
Commission. In addition, there were innumerable Commission formal and 
informal proceedings involving problems related to commercial zones and 
terminal areas. 

Ex PARTE MC-37 (THIRD REPORT}--TERMINAL AREAS 

The 1943 notice of the Commission's investigation of commercial 
zones, which resulted in the Ex Parte MC-37 (First Report),46 had for one of 
its purposes the determination of the maximum terminal areas for, Part II 
motor carriers. However, because of the complex problems related to com
m.ercial zon~s, consideration of terminal areas was reserved for this later 
and separate proceeding. The order issued in this separate proceeding, 
Third Supplemental Report of the Commission in Ex Parte MC-37, Com
mercial Zones and Terminal Areas, 47determined the scope of terminal ar
eas. 

There were no terminal areas provided for in the Motor Carrier Act, 
1935, and freight forwarders were not under the Commission's jurisdiction 
until the enactment of the Freight Forwarder Act, 1942.48 The Interstate 
Commerce Act was amended to recognize terminal areas for motor carriers 
and freight forwarders in 1940 and 1942, respectively.49 Prior to the 
adoption of those amendments, however, motor carriers performing collec
tion, delivery or transfer services that were deemed to be part of rail or 
railway express services were partially excluded from regulation under Part I 
of the Act. 

Section 202(c) of the Act, exempting terminal area motor carrier oper
ations, reads as follows: 

(c) Notwithstanding any provision of this section or of section 203, the 
prOVisions of this part, except the provisions of section 204 relative to qualifi
cations and maximum hours of service of employees and safety of operation 
and equipment, shall not apply-

(1) to ~ransportation by motor vehicle by a carrier by railroad, subject to 
part I, or by a water carrier subject to part III, or by a freight forwarder subject to 
part IV, incidental to transportation or service subject to such parts, in the per-

45. Id. 
46. Id. at 665. 
47. 48 M.C.C. 418 (1948). 
48. See Ch. 318, 56 Stat. 284 (1942) (codified at 49 U.S.C. §§ 1001-1022 (1976)). 
49. Ch. 722, § 17, 54 Stat. 920 (1940) (codified at 49 U.S.C, § 302(c) (1976)) (motor 

carriers); Ch. 318, § 2,/56 Stat. 284 (1942) (codified at 49 U.S,C. § 320(c) (1976)) (freight for
warders). 
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formance within terminal areas of transfer, collection or delivery services; but 
such transportation shall be considered to be and shall be regulated as trans
portation subject to part I when performed by such carrier by railroad, as trans
portation subject to part III when performed by such water carrier, and as 
transportation or service subject to part IV when performed by such freight 
forwarder; 

(2) to transportation by motor vehicle by any person (whether as agent or 
under a contractual arrangement) for a common carrier by railroad subject to 
part I, an express company subject to Part I, a motor carrier subject to this part, 
a water carrier subject to part III, or a freight forwarder subject to part IV, in the 
performance within terminal areas of transfer, collection, or delivery service; 
but such transportation shall be considered to be performed by such carrier, 
express company, or freight forwarder as part of, and shall be regulated in the 
same manner as, the transportation by railroad ,express, motor vehicle, or 
water, or the freight forwarder transportation or service, to which such services 
are incidental. 50 

In the Third Supplemental Report in Ex Parte MC-37, the Commission 
concluded that neither section 202(c) nor any other section of the Act con
tains any definition of the terms "transfer," "collection" or "delivery serv
ice" or "terminal areas." It was assumed by the Commission that 
definitions were not included in the Act because these terms were regularly 
used and had accepted meanings in transportation parlance. "Collection" 
had been long-established as "transportation performed in the picking up, 
gathering together and assembling of shipments prior to a linehaul move
ment. "51 Conversely, "delivery service" was that performed in the distri
bution of shipments to final destinations after the linehaul had been 
completed. 52 The "transfer service," within the meaning of section 
202(c), was deemed to be the movement of freight between the terminals 
of the same carrier in the same municipality or terminal area, or movements 
within such area from the dock or terminal of one carrier to the dock or 
terminal of a connecting carrier. 53 

AlthoUgh the Commission found that the words "terminal area" were 
not defined in the Act, it concluded that the meaning could be determined 
with reasonable certainty when examined in the light of earlier decisions of 
the courts and the Commission. Based thereon, it held that there were 
areas within which were performed collection, delivery, or transfer services 
incidental to some intercity or intercommunity linehaul transportation, and 
where terminal facilities were available and terminal handling occurred. 
"In other words," the Commission stated, "the 'terminal area' of a particu
lar carrier at any municipality which it serves, within the meaning of Section 

50. 49 U.S.C. § 302(c) (1976). 
51. 48 M.C.C. 418 (1948). 
52. Id. 
53. Id. at 421. 
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202(c), does not exceed the area within which bona fide collection, deliv
ery, or transfer service, as distinguished from linehaul service is per
formed. "54 The services were "essentially local in character and are 
confined to the particular municipalitiy served and to such contiguous, or 
closely adjacent municipalities, or unincorporated areas as are an integral 
part of a business community. "55 

Because these operations were found to be local and intraterminal and 
the same character of transportation as was performed in commercial 
zones, the Commission concluded that the limits applied to commercial 
zones should also be used to define the maximum limits of terminal areas. 
Upon these considerations, the Commission determined: 

Subject to the limitations in its operating authority, the bona fide collec
tion, delivery, or transfer services of any motor carrier or freight forwarder at 
any municipality authorized to be served by it, may be deemed to extend 
throughout the commercial zone of such municipality as defined by this Com
mission. 56 

Thus, in this proceeding, the Commission initially established the 
coexistence of terminal areas and commercial zones. It declared that this 
policy "achieves a desirable uniformity and contributes in nosmall way to 
the simplification of regulation benefiting directly both carriers and pub
lic."57 

With respect to terminal areas, however, the Commission was required 
to consider the application of this exemption to unincorporated communi
ties. Commercial zones under section 203(b)(8) are limited to municipali
ties. But section 202(c) is not so restricted. The Commission believed it 
was required to establish a relationship between unincorporated communi
ties and municipalities, as well as a uniformity of the size of terminal areas 
for comparable unincorporated communities. It determined that it was re
quired to establish some central point to describe the limits of terminal ar
eas, rather than the outlying boundaries of the unincorporated 
communities. No suitable landmark could be found and the post office 
was selected as the central point to be used to determine the scope of a 
motor carrier's or freight forwarder's terminal area. The Commission held 
that a terminal area in any unincorporated community included all points 
within a fixed radius of the community's post office. These areas included 
all points within 2 1/2 miles of the post office of an unincorporated commu
nity having a population of less than 2,500, within 4 miles, if it had a popu
lation of 2,500 but less than 25,000, and within 5 1/2 miles, if it had a 

54. Id. at 422. 
55. Id. 
56. Id. at 423. 
57. Id. at 433. 
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population of 25,000 or more. 58 

Ex PARTE MC-37 (SuB-No. 27) 

The previous sections of the article describe the development of and 
policies related to commercial zones and terminal areas, based upon the 
Commission's interpretation of Congress' intent and direction. This sec

. tion will consider the report of the Commission, decided December 1 7, 
1976, in Ex Parte MC-37 (Sub No-26), Commercial Zones and Terminal 
Areas. 59 

The significance of this proceeding is reflected in the considerable in
terest in the matter and the number of appearances made before the Com
mission. 6o There were a number of appearances made by motor carriers 
supporting the proposed commercial zone expansion. They were primarily 
long-line carriers desiring expansions of their terminal areas, and having no 
direct interest in "local" commerical zone transportation. These carriers 
argued that the expansion was warranted by reason of a migration of busi
ness and industry to suburban areas located outside existing commercial 
zone and terminal areas. Expansion of these areas, it was contended, 
would result in extensions of their single-line through seNices thereby con
seNing fuel and resulting in lower transportation charges to shippers. 

, Conversely, many motor carriers (primarily short haul carriers) vigor
ously opposed the proposed expansion of the commercial zones and termi
nal areas. They alleged that there had been no significant migration of 
business and industry to suburbs and where such occurred it was to points 
beyond the limits of the proposed areas. The short haul carriers argued 
that the proposed expansion would be tantamount to deregulation which 
woiJld open the expanded exempt areas to rigorous competition to the fi
nancial detriment of existing, authorized carriers. It was also contended 
that the proposed terminal area expansion for freight forwarders, would be 
Similarly harmful to short line carriers. 

58. Id. at 435. 
59. 128 M.C.C. 422 (1976). 
60. Indeed, the Commission makes note of this fact in its decision stating: 
A numerical breakdown of the representations indicates that 313 motor carriers have filed 
individual and joint representations and 1 3 motor carrier associations also presented their 
views. Two freight forwarders filed comments, and the Freight Forwarder Institute submit
ted evidence on its own behalf and that of its 28-member forwarders. Individual shipper 
and warehouse interests filed 63 representations, and 23 shipper associations and con
ferences presented their views. Various local interests (i.e., local governments, realtors, 
land developers, and Chambers of Commerce) filed 58 representations. Four state 
agencies have submitted written comments. Two labor unions, 144 individuals, one 
maritime interest, and one law firm also filed representations. Four members of the 
United States House of Representatives expressed views concerning our proposed com
mercial zone expansion on their own behalf and on behalf of their constituents. 

Id. at 434. 

186 Transportation Law Journal [Vol. 10 

population of 25,000 or more. 58 

Ex PARTE MC-37 (SuB-No. 27) 

The previous sections of the article describe the development of and 
policies related to commercial zones and terminal areas, based upon the 
Commission's interpretation of Congress' intent and direction. This sec

. tion will consider the report of the Commission, decided December 1 7, 
1976, in Ex Parte MC-37 (Sub No-26), Commercial Zones and Terminal 
Areas. 59 

The significance of this proceeding is reflected in the considerable in
terest in the matter and the number of appearances made before the Com
mission. 6o There were a number of appearances made by motor carriers 
supporting the proposed commercial zone expansion. They were primarily 
long-line carriers desiring expansions of their terminal areas, and having no 
direct interest in "local" commerical zone transportation. These carriers 
argued that the expansion was warranted by reason of a migration of busi
ness and industry to suburban areas located outside existing commercial 
zone and terminal areas. Expansion of these areas, it was contended, 
would result in extensions of their single-line through seNices thereby con
seNing fuel and resulting in lower transportation charges to shippers. 

, Conversely, many motor carriers (primarily short haul carriers) vigor
ously opposed the proposed expansion of the commercial zones and termi
nal areas. They alleged that there had been no significant migration of 
business and industry to suburbs and where such occurred it was to points 
beyond the limits of the proposed areas. The short haul carriers argued 
that the proposed expansion would be tantamount to deregulation which 
woiJld open the expanded exempt areas to rigorous competition to the fi
nancial detriment of existing, authorized carriers. It was also contended 
that the proposed terminal area expansion for freight forwarders, would be 
Similarly harmful to short line carriers. 

58. Id. at 435. 
59. 128 M.C.C. 422 (1976). 
60. Indeed, the Commission makes note of this fact in its decision stating: 
A numerical breakdown of the representations indicates that 313 motor carriers have filed 
individual and joint representations and 1 3 motor carrier associations also presented their 
views. Two freight forwarders filed comments, and the Freight Forwarder Institute submit
ted evidence on its own behalf and that of its 28-member forwarders. Individual shipper 
and warehouse interests filed 63 representations, and 23 shipper associations and con
ferences presented their views. Various local interests (i.e., local governments, realtors, 
land developers, and Chambers of Commerce) filed 58 representations. Four state 
agencies have submitted written comments. Two labor unions, 144 individuals, one 
maritime interest, and one law firm also filed representations. Four members of the 
United States House of Representatives expressed views concerning our proposed com
mercial zone expansion on their own behalf and on behalf of their constituents. 

Id. at 434. 
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A number of specialized motor carriers appeared in opposition to the 
proposed expansion. The National Automobile Transporters Association 
argued that by reason of the unique description of the operating authorities 
held by its carriers, motor carriers which do not hold certificates with such 
descriptions would be able to serve. manufacturing plants which are outside 
the present commercial zones but within the proposed expanded areas, 
thereby diverting traffic from existing carriers. The National Tank Truck 
Carriers, Inc. (NTTC) , represented bulk carriers of liquid commodities. Nor
mally, this type of service does not involve transportation over great dis
tances. NTTC believed that the Commission's decision would result in 
almost total deregulation and at the same time deprive the shipping public 
of the safety in movement provisions that have heretofore been applied to 
the transportation of this traffic. The Movers and Warehousemen's Associ
ation of America, Inc., representing transporters of household goods, ar
gued that such expansion would only, without justification, increase the 
number of carriers, offer duplicating services, and result in ensuing traffic 
congestion, waste of fuel, air pollution and rate cutting. 

In addition to the foregoing, many specific objections were'addressed 
to the proposed expansion insofar as it applies to certain specifically named 
large cities such as New York, Chicago, Los Angeles, Portland, Seattle and 
Vancouver (Washington). To apply the rather broad-based population
mileage formula to these large metropolitan areas, it was contended, would 
cause great confusion, develop unbridled competition arTld, in effect, der
egulate expansive population areas. 

There were a large number of shippers which appeared in support of 
the proposed expansion. Their support was based upqn their collective 
belief that the proposed expansion would decrease delays and loss and 
damage to shipments, and result in lower rates. Conversely, there were a 
number of shippers opposing commercial zone expansion. These particu
lar shippers argued that the expansion would adversely affect the financial 
stability of existing small short haul carriers, and would create safety and 
claim problems. 

A brief was submitted by the Short Haul Survival Committee, com
posed primarily of members of the Local and Short Haul Carriers Confer
ence of the American Trucking Association, Inc. This committee submitted 
a detailed analysis of the problems, citing legislative history and the. basic 
philosophy which has permeated prior Commission decisions relating to 
commercial zones and terminal areas, arguing that these exemptions apply 
only to "local" and "intra-community" movements of traffic. Ultimate ap
proval of the proposed'expansion, the committee stated, would create addi
tional and unnecessary competition, would deprive shippers of protections 
they now have relative to loss or damage claims, safety, and prejudicial or 
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discriminatory rates, would adversely affect the human environment, and 
would cause severe financial damage to existing carriers. 

As set forth above, in virtually each of the decisions which were issued 
prior to the promulgation of the Ex Parte MC-37 decision referred to herein, 
the Commission uniformly took the approach that only traffic which was of 
an intra terminal or city-type nature would be considered within the geo
graphical ambit of a commercial zone. Specifically excluded was transpor
tation of. an inter-city nature. This basic ideology was reaffirmed by the 
Commission in its initial decision in Ex Parte MC-37 Initial Report,61 but 
apparently was abandoned by the Commission in the decision of December 
17, 1976, in the SUb-No. 26 proceeding. The word "abandoned" is ap
plied purposefully, simply by reason of the fact that in the ninety pages of 
discussion in the latter decision, only three paragraphs are utilized to con
sider the long-followed" intra-terminal v. inter-community or inter-city test." 
It is also important to note that this brief discussion referred only to the 
subject of overlapping zones which of course has no real relevance to the 
previously espoused test. Such discussion also failed to consider the real
ity of the situation where different zones overlap, leaving to the motor carrier 
the choice of selecting any available zone that will permit the involved trans
portation outside the scope of Commission regulation. Such "choice" in 
effect further expands the geographical area immune from economic regu
lation by the Commission. 

Yet another line of policy rulings espoused a basic principal which the 
Commission would appear to be dismissing herein. It was established that 
if a particular city experienced a rather significant or substantial increase in 
population during the period of time occurring between decennial cen
suses, an interested party could file a petition asking that, on the basis of 
such population growth, the scope of the commercial zone be extended 
commensurately. 62 However, it is most important and indeed significant to 
note that the Commission, in considering requests f0r extensions based 
upon this particular set of facts, did not automatically grant these exten
sions on an arithmetical basis, that is, by simply adding up the population 
and applying the population-mileage formula to extend the area. The 
Commission quite unequivocally stated that in addition to the population 
growth, there must be shown some unusual or abnormal economic in
crease or development brought about by an extraordinary event, such as 
establishment of a large industrial complex. 63 This is more akin to the 
reasoning utilized by the Commission prior to its recently adopted "slide 

61. Commercial Zones and Terminal Areas, 46 M.C.C. 665 (1946). 
62. Commercial Zones and Terminal Areas, 78 M.C.C. 423, 425 (1958). 
63. Id. 
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rule" regulations and, of cours~" appears to be directly contrary to its opin
ions expressed in Ex Parte MC-37 (Final Report). 

In order to understand the significance of the proposal insofar as it 
relates to increases in geographical areas free from economic regulation 
one need only draw maps of existing zones surrounding points of commer
cial interest, and then at the same time circumscribe the areas with descrip
tions of the areas which would be encompassed by the zones created 
under the new formula. Insofar as California carriers are concerned, the 
situation in Los Angeles probably most graphically and poignantly illustrates 
the geographical scope of the Commission's proposal. The Los Angeles 
area was divided into two separate and distinct commercial zones.' Under 
the new formula, that distinction is abolished and a commercial zone of vast 
area is established. It encompasses approximately two thousand square 
miles and virtually triples the geographical area now encompassed in the 
existing Los Angeles commercial zone. The new zone runs roughly from 
Ventura on the north, down the Pacific Coast highway to Balboa, a consid
erable distance south of Los Angeles. Pursuant to the Commission's or
der, this entire geographical area is immune from economic regulation by 
this Commission. 

A similar situation exists in the northern California area surrounding the 
San Francisco Bay. In light of the Commission's ruling, a geographical 
area is created free from economic regulation that encompasses virtually 
the entire greater San Francisco Bay Area and extends to pOints in the east 
and south far outlying even the geographical confines of the San Francisco 
Bay itself. 

And there is yet another pOint which compounds the geographical sig
nificance of the Commission's proposal. While it is true that commercial 
zones may not be tacked or combined to effect a transportation service, it is 
also true that a carrier may select any available commercial zone that will 
permit the involved transportation. This was a subtle feature of the Com
mission's decision that appears to have been overlooked by most parties. 

The foregoing outlines the substantial and significant geographical ex
pansion of areas which are now immune from economic regulation of this 
Commission by reason of the subject decision. In this context, it is also 
important to note that activity in these areas is totally free from any eco
nomic regulation whatsoever, for it has been unequivocally held that local 
and state agencies may not generate any regulation in existing commercial 
zones notwithstanding the fact that the Interstate Commerce Commission 
exercises no economic regulation therein. 64 

64. Baltimore Shipper and Receivers Ass'ns v. P.U.C., 268 F. Supp. 836 (N.D. Cal. 1967), 
aff'd 389 U.S. 583 (1968). 
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As argued by the short-haul carriers, implementation of the expanded 
commercial zones will bring about a diversion of traffic now being handled 
by existing, regulated motor carriers. Such diversion will come about in 
any number of ways. As an example, the Commission's decision obvi
ously creates and/or otherwise establishes new more extensive authorities 
for the long-line carriers that will necessarily result in a diminution of their 
need for the services of existing short-line carriers. 

Other traffic will be lost to presently unregulated local carriers which 
will extend their existing unregulated operations to the increased, expanded 
commercial zones formed by this decision. These carriers are not subject 
to any economic regulation and will make every effort to obtain whatever 
traffic they can divert from existing carriers, primarily through reduced rates. 
Some of the traffic that will be diverted to both the long-line and local, un
regulated carriers will be the more profitable shipments, leaving the regu
lated short-haul carriers to handle the less attractive and less profitable 
movements. 

The effect of the decision is an absence of any confrol either by this 
Commission or the local regulatory agencies, leaving a motor carrier to as
sess any charge it might wish for commercial zone shipments, discriminate 
between shippers or shipments, give extended credit periods, limit a ship
per's rights relative to filing and processing claims and, generally, disasso
ciate itself with any and all regulations promulgated for the protection of the 
shipping public. 

JUDICIAL REVIEW 

As noted, Ex Parte MC-37 was affirmed by an opinion of the United 
States Court of Appeals for the Ninth Circuit in Short Haul Survival Commit
tee v. U.S.A. 65 The circuit court considered and rejected each of the argu
ments advanced by the petitioners and affirmed the Commission's decision 
in all respects. 

After initially outlining the pertinent statutory framework within which 
the appeal was considered, the court found that the Commission's decision 
was in effect a good faith exercise of its administrative rule-making author
ity. It went on to find that the Commission was not obligated to proceed by 
adjudication merely because its action affected carriers individually and in 
some cases adversely. 66 

The court then considered the scope of its review of Commissions de
CIsions. It emphasized that the scope of review is exceedingly narrow 
when considering a challenge to the "product" of a rule-making proceed
ing, and declared: "Our inquiry is limited to determining whether the Com-

65. 572 F.2d 240 (9th Cir. 1978). 
66. Id. at 244. 
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mission's order is 'arbitrary, capricious, and· abuse of discretion or 
otherwise not in accordance with the law.' "67 

The court discussed the rationality of the Commission's action. It cited 
as the best evidence of the rationality of the challenged decision the Com
mission's lengthy interim and final reports which were prepared before the 
issuance of the final decision, and the massive record upon which they 
were predicated. The court specifically found that these reports demon
strated that the Commission relied upon economic data which supported 
the ultimate conclusions. In replying to petitioners' argument that the re
vised population-mileage formula is arbitrary since it applies indiscriminately 
to all municipalities, the court adopted the Commission's line of reasoning 
that if any particular municipality objected to the expanded zone it could 
seek relief on an individual basis by filing an appropriate petition.68 

As to the subject of Congressional intent, the court rejected petitioners' 
claim that the Commission decision violated the intent of Congress in 
adopting the commercial zone exemption. It concluded that the Commis
sion's deciSion is infull accord with the legislative purpose behind the com
mercial zone exemption of section 203(b)(8). The court opined that the 
Short Haul Survival Committee's argument to the effect that only "in
tramunicipal" carriage falls within the exemption is itself contrary to the 
plain language of the statute. On this particular issue, the court found: 

In Section 203(b)(8) Congress did exempt transportation carried out 'wholly 
within the municipality' from Federal regulation. It did not rest there, however, 
but went on to exclude from the Act's coverage transportation carried out 
'within a zone adjacent to and commercially a part of' a base municipality. If 
these words mean no more than intramunicipal transportation they would be 
mere surplusage, a result which we do not think that Congress intended. 69 

The court concluded that by reason of a substantial urban expansion with
out a corresponding increase in zone limits, the Commission found itself 
regulating· local transportation which Congress had sought to exclude from 
its jurisdiction. It then found that the Commission issued the subject deci
sion and adopted the challenged rules so as to avoid this jurisdictional inter
jection in to local commerce. 70 

The court next considered the "adjacency" requirement of the exemp
tion. Petitioners had argued that the newly enlarged zones include areas 
which are actually not adjacent to one another and which violate the criteria 
of the statute establishing the exemption. In rejecting this argument, the 
court held that the key relationship under the statute is the economic nexus 
between outlying points and the base municipality. It stated: "Two commu-

67. Id. (quoting 5 U.S.C. § 706(2Xa)(1970)). 
68. Id. at 246. 
69. Id. 
70. Id. 
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nities which are neither geographically contiguous nor economically inter
dependent may nonetheless qualify for inclusion in a single commercial 
zone if both are 'adjacent to' the same city."71 It concluded that the Com
mission's decision cannot be found to be violative of the statute notwith
standing the fact that the expanded iones might include communities 
which are not in fact geographically contiguous to one another. 72 

The argument that the Commission abused its discretion in concluding 
that the expansion would promote, rather than frustrate, the goals set forth 
in the National Transportation Policy was reviewed by the court. In consid
ering this argument, the court gave much weight to the "overwhelmingly 
positive" shipper support for the expanded zones. Cited as reasons there
for were: (1) the fact that suburban shippers may now contract with exempt 
local carriers equalizing their position with shippers located in the previously 
zoned areas, and (2) the ability of long haul carriers to serve the same sub
urban shippers without the necessity of interlining.73 The court also af
firmed the rationality of the Commission's conclusion to the effect that 
expansion will result in lower rates, shorter transit times and reduced cargo 
damage for suburban shippers, thereby fostering the National Transporta
tion Policy's stated goal of "economical and efficient service." It thus con
cluded that the Commission did not in fact act in an arbitrary or capricious 
manner in balancing the equities among competing interests in rendering its 
decision. 74 

The court quickly dismissed petitioners' argument that the expansion 
promulgated by the Commission would adversely affect highway safety. It 
stated that since responsibility for highway safety has now been shifted to 
the Department of Transportation (DOT) and since that Departments' juris
diction extends to both regulated and unregulated carriers alike within and 
without the commercial zones, safety in operation will not in any way be 
affected by the Commission's decision expanding commercial zones. 75 

Finally, the court concluded that the Commission's environmental im
pact statement was in compliance with the applicable terms and provisions 
of the National Environmental Policy Act (NEPA). In holding that the NEPA 
is essentially a procedural statute, the court stated that it was simply 
designed to make sure that the involved agency would be fully aware of the 
impact of its decision prior to the issuance thereof. The court concluded 
that it was satisfied that the Commission took a "hard" look at the environ
mental impact of commercial zone expansion and that it was fully apprised 

71. Id. 
72. Id. at 247. 
73. Id. 
74. Id. at 248. 
75. Id. 
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in the premises prior to the issuance of the decision. 76 

Thus, the court affirmed every finding of the Commission on appeal. 

THE EFFECT OF COMMERCIAL ZONES AND TERMINAL AREA EXPANSIONS 

The commercial zone and terminal area expansions have been effec
tive since March 29, 1978. What has been the effect of the expansion? 
Has the expansion promoted safe, adequate and efficient service; fostered 
sound economic conditions; encouraged the establishment of reasonable 
transportation charges, without unjust discriminations or preferences, or un
fair or destructive competition; resulted in cooperation with the several 
states; and encouraged fair wages and equitable working conditions as 
contemplated by the National Transportation Policy? 

The United States General Accounting Office recently completed a 
study of the impact of the expansions of the commercial zones and terminal 
areas. It is not expected that its final report will be released for several 
months. The study involved a mailing of 3, 000 questionnaires to carriers 
and shippers and about 250 on-site interviews. It has been anticipated 
that the study will determine that neither the dire consequences nor signifi
cant benefits predicted by the participating parties or the Commission are 
being experienced. The Commission's Bureau of Accounts had criticized 
this study as being premature, believing the full impact of the expansion will 
not be determinable until a reasonable period after the court appeal has 
been concluded. Commissioner Christian, at the convention of the Short
Haul Carriers' Conference of the American Trucking Association, on May 3, 
1978, stated that the Commission is launching its own study to determine 
the effects of the commercial zone decision. 

To determine the effect of the Commission's decision for the purpose 
of this article, a limited investigation was made by contacting representa
tives of motor carriers, forwarders, and attorneys specializing in transporta
tion throughout the United States. 77 The correspondence and telephone 
conferences involved in this study resulted in receipt of reports and data 
which, generally, indicate the impact of the Commission's decision. It is 
concluded therefrom in those instances where zone changes were measur
able, that the predictions of both the proponents and opponents were cor
rect. Certificated authorities of the short-haul carriers became less 
valuable, traffic was diverted from their operations, and some went out of 
business. Unregulated carriers expanded their services, cut rates for partic
ular traffic and employed drivers at wages which the Teamsters Union and 

76. Id. at 249. 
77. The results of this investigation are on file with the authors and the TRANSPORTATION LAW 

JOURNAL [hereinafter cited as Investigation]. Because of the confidential nature of the correspon
dence, the parties providing information in this investigation are not identified. 
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regulated carriers deem low and unfair. Long-line carriers, where economi
cally feasible, expanded their direct services to the new terminal area points 
and the freight forwarders immediately extended their operations through
out those larger assembly and distribution areas. Such actions were pre
dictable as they reflect normal business condtions and practices 
experienced in the transportation industry over many years. 

A. QUANTIFIABLE EFFECTS 

As predicted, there were reductions in the values of the short-haul car
riers' certificates which are reflected by the current selling prices of these 
authorities. The Los Angeles Basin Territory certificates, which included 
the Los Angeles and the Los Angeles Harbor Commercial Zones, formerly 
were worth $60,000 to $80,000. Such an authority was recently adver
tised and offered for sale over a long period of time and eventually sold for 
$15,000. The Los Angeles Commercial Zone now covers an area of 
about 2,000 square miles. Local rights in the New York area were previ
ously sold for $75,000 to $250,000. They now have little value. The 
present New York Commercial Zone embraces parts of the states of Con
necticut, New Jersey and New York and has a population of approximately 
19,000,000 people. Before the expansion, the Portland, Ore
gon/Vancouver, Washington Commercial Zone right was worth $15,000 
to $20,000. Now these rights have little value. The certificates of regis
tration to serve between the Chicago area and points in Illinois were priced 
between $175,000 and $75,000. They are currently worth about 
$45,000. The rights to serve the peddle areas proximate to Boston have 
dropped from a value of between $75,000 and $45,000 to between 
$22,500 and $18,000. Such losses are not suffered by large well-fi
nanced carriers. These rights are owned by small, local short-haul carriers 
which, generally, either held and operated under these authorities for many 
years or bought them over extended periods to meet the requirements of 
their customers. 78 

The long-line carriers have extended their peddle or pickup and deliv
ery services to the new pOints and have developed new markets in the ex
panded areas. These extensions, however, have been dictated by 
economic considerations. Where it is advantageous to continue to utilize 
the regulated short-haul carriers for the terminal area pickups and deliv
eries, this has been done. Also, long-line carriers are providing portions of 
their terminal areas with direct service while other areas continue to receive 
interline service. In some instances, the short-haul carriers are tendered the 
small shipments and the long-line carrier effects the pickups and deliveries 
of the larger shipments with its own units. Certain of the long-line carriers 
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with broad authorities lost more than they gained through the Commission's 
action. Though their terminal areas were expanded, they received new 
competition in their previously authorized territories by the expansion of the 
terminal areas of other carriers. 79 No information was received that any 
linehaul rates were reduced because of the Commission's decision, and it 
would be impossible to determine the effect of expansion upon damages to 
the involved traffic. 

Freight forwarders have expanded their terminal operations to the new 
areas, continuing to employ the regulated short-haul carriers for their less
than-carload shipments unless an unregulated carrier is able to offer a com
parable assembly or break-bulk service at a lower rate. Truckload move
ments of freight forwarders, shipper associations and consolidators are 
being transported by unregulated carriers. 80 

The most immediate and expected reaction is the growth and expan
sion of the unregulated local carrier services in the extended deregulated 
zones. Boston will be used as an example 'of the effect of this expansion 
but it is similarly applicable to other metropolitan areas of the United States. 
The rate or charge of the regulated short-haul carriers was $11 2 for hauling 
a water-carrier container from a pier in Boston to a point within fifteen miles 
of that city. To provide this service, a union driver was employed at an 
average cost (including fringe benefits and taxes) of $1 2.85 per hour sub
ject to an eight-hour minimum day. In the congested Boston area, it takes 
substantially all of an eight-hour day to provide this service. Thus, the labor 
cost alone for this transportation was about $1 02.80. Unregulated local 
carriers for the same transportation now charge $80 per container or trailer 
or more than $20 less than the direct labor cost ofthe regulated carrier. 81 
Similarly, in the San Francisco area, unregulated local carriers are charging 
about twenty percent less than the regulated short-haul carriers for hauling 
water-carrier containers. 82 The cost of labor is the principal difference be
tween the operating costs of unregulated and regulated carriers. The total 
labor costs of an unregulated local carrier are about sixty percent of those 
experienced by the regulated short-haul carriers employing union drivers.83 
Regulated short-haul carriers, generally, have been in business for many 
years, have substantial investments in facilities and rights and employ driv
ers under a Teamsters' contract. On the other hand, unregulated local 
motor carriers usually have small, flexible operations and limited invest
ments. They are able to avoid union contracts, union wages and fringe 
benefits. Often, unregulated carriers do not even have employees to per-

79. Id. 
80. Id. 
81. Id. 
82. Author's telephone conversations with San Francisco area carriers. 
83. Investigation, supra note 77. 
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form the actual transportation as they utilize leased owner-operators who 
are paid a percentage of the revenues or a fixed fee for each shipment 
handled. When owner-operators are employed, the operating costs of an 
unregulated carrier are less than when an employee-driver is utilized for the 
same work. 

Diversion of traffic from regulated short-haul carriers to unregulated lo
cal carriers, including owner-operators, is being experienced throughout the 
United States. However, this new competition is more apparent in the port 
commercial zones than in their counterparts in the inland areas. It is re
ported that conditions are chaotic at the New York Harbor area which em
braces the ports of Newark and Elizabeth, New Jersey. The regulated 
short-haul carriers have been virtually eliminated from the hauling of ship
ments between these piers and the extended areas in the commercial zone. 
At the present time, a rate war is taking place in that harbor area. Reports 
were received indicating that certain mob or criminal elements may be tak
ing control of the water front operations and that certain of this traffic is 
being obtained by payoffs and coercion. 84 In the Chicago area, the trans
portation of water-carrier containers, steel, and piggyback trailers has been 
diverted to independent owner-operators. Similarly unregulated local carri
ers and owner-operators, through reduced rates, have taken over a large 
portion of the local commercial zone truckload traffic in the Philadelphia, 
Baltimore, Seattle, Los Angeles, San Francisco and Boston areas. It is 
reported that the small shipment service from Detroit to its airport, which 
formerly was shipped via regulated short-haul carriers, is now being trans
ported by unregulated carriers. 85 

B. UNCERTAIN liMITS OF COMMERCIAL ZONES AND TERMINAL AREAS 

Another problem which is being experienced in all areas is the confu
sion and uncertainty as to the limits of the respective commercial zones and 
terminal areas. It is virtually impossible to specifically determine the limits 
of the commercial zones in the heavily populated metropolitan areas. The 
extensive New York Commercial Zone embraces parts of three states. En
largement of the Los Angeles zone embraces a land area of over 2,000 
square miles. The Providence, Rhode Island Commercial Zone includes 
seventy to eighty percent of the population of that entire state. The city of 
Jacksonville, Florida, which embraces 827 square miles, has a zone of 
over 2,000 square miles reaching into the State of Georgia. In our newest 
state, Alaska, the capitol city of Juneau has 3,108 square miles within its 
boundary. This problem is compounded by the right to select any avail
able commercial zone that will expand the deregulated area and extend an 
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exempt operation. For example, the San Francisco Commercial Zone 
reaches fifteen miles south toward San Jose. But by selecting the Fremont 
zone, which touches the city limits of both San Francisco and San Jose, the 
north-south limits of the exempt area extends a distance of sixty miles and 
embraces both of these heavily populated municipalities. Problems are 
also being experienced in determining the scopes of the newly authorized 
terminal areas. Long-line carriers are publishing descriptions of their new 
terminal areas only to find that other carriers have adopted larger areas in 
their tariffs. To resolve this problem, carriers are adopting the most exten
sive terminal areas published by any of their competitors. Obviously, the 
Commission has created a regulatory monster that will be difficult to control 
or regulate. 

The study has disclosed that unregulated or exempt operations were 
not confined within the limits of commercial zones prior to the expansion. 
With the extension of these areas, the Commission's problem of confining 
the unregulated services to the exempt zones will be greatly aggravated. 

C. SAFETY REGULATION 

The Commission and the Ninth Circuit Court of Appeals gave short 
shrift to the issue of safety. They declared that it is the responsibility of the 
Department of Transportation's Federal Highway Administration but neither 
the Commission nor the court advised the Federal Highway Administration 
of how it may find these exempt carriers. 86 As early as the congressional 
debates which resulted in the enactment of the Motor Carrier Act of 1935, 
Congress recognized the obvious fact that there cannot be an enforcement 
of regulations unless carriers are regulated. Included in the House debate 
is the following statement of Commissioner Eastman on this pOint: 

[T]he regulation of motor vehicles will involve many practical difficulties, chiefly 
resulting from the fact that' there are many individual operators. It is not like 
the case of the railroads where the companies are large. There are thousands 
of operators of motor vehicles, and many of them operate only one or two 
trucks. Practical difficulties will arise in locating the carriers and also in en
forcing regulations with respect to them. 87 

The requirement for registration with state commissions by interstate motor 
carriers exempt from regulations by the Interstate Commerce Commission 
does not produce the needed data to locate unregulated commercial zone 
carriers. Unregulated commercial zone interstate carriers do not register 
with the state commissions or comply with their insurance and other re
quirements. The State of California has over 20,000 individually licensed 
motor carriers and it is estimated that at least twenty-five to forty percent 

86. Short-Haul Survival Comm. v. U.S., 572 F.2d 240,248 (9th Cir. 1978). 
87. 79 CONGo REC. 12,210 (1935) (remarks of Rep. Terry) (emphasis added). 
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regularly or occasionally provide exempt commercial zone services. Only 
eighty of these carriers are registered with that Commission as exempt in
terstate commercial zone carriers. 88 Commercial zones are known in the 
industry as the "graveyard for equipment.' , When vehicles are no longer 
able or capable of regular highway service, they are used for these local 
operations. It is the obligation of the Federal Highway Administration to 
require exempt interstate carriers to comply with safety regulations pursuant 
to Part II of the Interstate Commerce Act. However, under the existing 
situation, it is difficult to exercise any effective safety controls over these 
carriers. 

D. OTHER IMPACTS 

Many other related matters will be affected by changes in the commer
cial zones and terminal areas which are either not measurable or which will 
require more time before an impact can be gauged. As indicated in the 
legislative history of the commercial zone exemption and in the congres
sional debates described above, it was of primary concern and importance 
in enacting the Motor Carrier Act of 1935 to establish a harmony between 
the states and federal government with respect to motor carrier regulation. 
The lack of state or federal control over interstate operation resulted in the 
following situations: "It permitted all sorts of abuses by irresponsible opera~ 
tors at the expense of the intrastate motor carriers and other transportation 
agencies who are under strict state and federal regulation.' '89 Representa
tive Merritt advised the House of Representatives 'that: 

So far as I know, these [state regulatory] bodies have been sufficiently 
successful in state regulation unanimously to recommend Federal regulation of 
interstate business, and they point out that one of the principal difficulties that 
they have encountered is in the interference of unregulated interstate vehicles 
with the state regulated intrastate buses and trucks. 90 

Under the decision of the Commission considered herein, this situation has 
been reestablished. Broad territories in and adjacent to all metropolitan 
areas in all states have been deregulated by the federal government. 
Within those areas, interstate commercial zone carriers are subject to no 
regulation while the intrastate motor carriers are regulated by state commis
sions. 

The question of whether deregulation of motor carriers in the exempt 
zones and regulation of carriers outside the zones will result in rates that are 
preferential, discriminatory and/or destructive cannot be determined at this 
time. Further, any violations in this character are and will be difficult to 
determine and prove unless actual audits are made of the records of the 

88. Based upon impromtu survey by California Public Utilities Comm'n, License Branch. 
89. 79 CONGo REc. 12,206 (1935) (remarks of Rep. Sadowski). 
90. Id. at 12,207. 
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involved carriers and shippers. The Commission presently does not have 
the means or personnel to conduct such audits. 

With the deregulation of the commercial zones, antitrust matters be
come an element of concern. No report that was received suggested that 
an antitrust problem has arisen related to the expansions. An antitrust 
problem may exist, however, for motor carrier rate bureaus that hold sec
tion 5a91 exemptions from the Interstate Commerce Commission and pub
lish rates covering commercial zone movements. A bureau's fixing of 
rates would be unlawful except for the section 5a exemptions. With the 
deregulation by the Commission of the commercial zone transportation 
there may be an issue of whether the prices or rates are lawful for these 
movements as established and published by rate bureaus. The rates and 
operations of motor carriers exempt from the Commission's regulation are 
not subject to Part II of the Interstate Commerce Act. 92 If the fixing and 
publication of these commercial zone changes are not subject to Part II of 
the Act, then the section 5a antitrust exemption does not apply. 

CONCLUSION 

This article has traced the genesis, development and past and present 
Commission policies relative to commercial zones and terminal areas. 
Based thereon, it is expected that further consideration will be given this 
subject because of the many problems that have been and will be raised by 
the considered decision. The Commission, as found by the appellate 
court, weighed the arguments for and against the expansions and deregula
tion and concluded that the overall benefits to the public of "more single
line service and greater flexibility of local operations within terminal areas" 
justify this action.93 Therefore the considered decision now has the impri
matur of the United States Circuit Court of Appeals and will govern until 
modified by the Commission. 

The significance of the effect of the decision and the wide interest of 
the transportation industry in commercial zones and terminal areas and re
lated problems will not permit the matter to rest for long. As noted above, 
the United States General Accounting Office made a study and the Inter
state Commerce Commission soon will commence its investigation of the 
act of the expansion and resultant deregulation. These studies are ex
pected to demonstrate that the linehaul motor carriers and freight forward
ers have extended their terminal area operations. They will further show 

91. 49 U.S.C. § 5b (1976). 
92. See, e.g., IML SeaTransit Ltd. v. U.S., 343 F. Supp. 32 (N.D. Cal. 1972), aff'd 409 

U.S. 1002 (1972); Baltimore Shippers & Receivers Ass'n. v. P.U.C. of Calif., 268 F. Supp. 836 
, (N,D, Cal. 1967), aff'd 389 U.S. 583 (1968); Motor Carrier Operation in Hawaii, 84 M.C.C. 5 

(1960). 
93. 572 F.2d at 248. 
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that there has been a substantial loss of commercial zone and terminal area 
traffic by the regulated short-haul carriers to unregulated motor carriers, that 
this diversion is the result of the lower rates which are attributable to lower 
employee and equipment costs of the latter carriers. The large numbers of 
unregulated carriers operating in the very extensive commercial zones in all 
metropolitan areas of the United States will be of great concern to thevari
ous regulatory agencies, including the state commissions and the Depart
ment of Transportaion, and to carriers and shippers. These agencies and 
entities and the Commission will undoubtedly be impelled to again weigh 
the benefits of this expansion and deregulation against the problems result
ing therefrom. 

For these reasons, the recent decision of the Commission on this mat
ter is but a chapter in the unfinished history and development of commer
cial zones and terminal areas. 

200 Transportation Law Journal [Vol. 10 

that there has been a substantial loss of commercial zone and terminal area 
traffic by the regulated short-haul carriers to unregulated motor carriers, that 
this diversion is the result of the lower rates which are attributable to lower 
employee and equipment costs of the latter carriers. The large numbers of 
unregulated carriers operating in the very extensive commercial zones in all 
metropolitan areas of the United States will be of great concern to thevari
ous regulatory agencies, including the state commissions and the Depart
ment of Transportaion, and to carriers and shippers. These agencies and 
entities and the Commission will undoubtedly be impelled to again weigh 
the benefits of this expansion and deregulation against the problems result
ing therefrom. 

For these reasons, the recent decision of the Commission on this mat
ter is but a chapter in the unfinished history and development of commer
cial zones and terminal areas. 



HeinOnline -- 10 Transp. L.J. 201 1978

Work in Progress-The Latest Solution to the 
Small Shipment Problem 

ROBERT E. McFARLAND· 

I. INTRODUCTION 

The quest of the Interstate Commerce Commission for a solution to the 
age-old "small shipment problem" continued unabated in 1978. The most 
recent tome on the subject, entitled Ex Parte No. MC-98, New Procedures 
in Motor Carrier Restructuring Proceedings, is the result of a voluminous 
rulemaking proceeding commenced by notice served January 7, 1976. 
Simply stated by the Commission, the rulemaking had "the purpose of solv
ing what has been referred to as the 'small shipments' problem." 1 

The culmination of that rulemaking proceeding was the issuance of 
several recommendations by the Commission, with regard to the treatment 
of small shipments, as well as the institution of two additional rulemaking 
proceedings. 2 The two rulemaking progenies of this multi-year proceeding 
included one investigation into the classification system, as utilized by the 
motor carrier industry,3 and a rulemaking proceeding on released rates in 

• Attorney, McFarland & Bullard, Troy, Michigan. B.A., University of Michigan, 1968, J.D., 
University of Michigan, 1971. 

1. Ex Parte No. MC-98, New Procedures in Motor Carrier Restructuring Proceedings 3 (inter· 
state Commerce Comm'n, March 20, 1978) [hereinafter cited as Restructuring Proceedings]. 

2. Id. at 135-36. 
3. Ex Parte No. MC-98 (Sub-No.1), Investigation of Motor Carrier Classification System (In-

terstate Commerce Comm'n, April 10, 1978). . 
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conjunction with a small shipments tariff. 4 The purpose of this article is to 
analyze the conclusions of Ex Parte No. MC-98 , in light of the history of the 
small shipment problem in the motor carrier industry, from both a service 
aspect and a rate aspect. It is from these two separate, but interrelated, 
areas that the small shipment problem appeared as a troublesome contro
versy with service a continuing complaint from the vantage point of the 
shipping public and inadequate rates and charges a vexing issue to the 
motor carrier industry. The Commission has capsulized, repeatedly, the 
point of view of the shippers, the carriers, and indeed, the perplexed regu
latory body itself in past pronouncements. From the shippers' point of view, 

[t]he lack of adequate transportation of small shipments of small shippers at 
small communities is a problem of monumental proportions and continuing du
ration ... Here, independent motor carriers show minimal interest in all of the 
involved traffic except that of a few shippers at. . . larger cities. . . It is clear 
that any effective solution to the problem must include the development of 
reliable and continuous motor service to small communities. Effective regula
tion must include the authorization of for-hire motor service which will amelio
rate the distressing and long-lamented plight of such small shippers. 5 

On the other hand, the motor carriers "speak of the small shipment prob
lem and submit that the chief cause of the difficulty is that the vast majority 
of the smaller weighted shipments, particularly those weighing less than 
500 pounds, are transported at noncompensatory rates. "6 

Voicing its own difficulties in attempting to reconcile these two polar 
viewpoints, the Commission has stated: "In recent years the problems as
sociated with the transportation of small shipments have become among 
the most troublesome and difficult of those with which the transport agen
cies and the Commission have to deal." 7 

The Commission's latest solution to the confUSing issues involved in 
the transportation of small shipments can best be evaluated, then, in light of 
an historical framework of small shipment service, and the cost of providing 
that service. 

II. MOTOR CARRIER SERVICE IN THE TRANSPORTATION OF SMALL SHIPMENTS 

The crucial nature of motor carrier service, in the area of small ship
ments, is underscored by the fact that motor carriers are the primary mode 
of transportation of such shipments. Not only are they the most common 
mode but, in many cases, they are the only means of transportation avail
able to shippers. 8 It is not a new development that shippers have relied 

4. Ex Parte No. MC-98 (Sub-No.2), Proposed Rulemaking on Released Rates in Conjunction 
with a Small Shipments Tariff (Interstate Commerce Comm'n, May 10, 1978). 

5. Santa Fe Transp. Co. Exl.--Colo. & Kan. POinis, 111 M.C.C. 224, 232 (1970). 
6. Restructured Rates and Charges, Central States Territory, 352 I.C.C. 502, 524 (1976). 
7. General Increases, Eastern Central Territory, 316I.C.C. 467, 484 (1972). 
8. American Delivery Systems, Inc., Freight Forwarder Applic., 346 I.C.C. 465, 479 (1974). 
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upon transportation means other than rail to move their small shipments. 
As the Commission noted in In Re Express Companies, 9 one of its very first 
pronouncements on the unique characteristics of the transportation of small 
shipments, 

Railroad companies prefer that freight in small parcel and of the nature in other 
respects considered appropriate to the express business, especially when 
quick transit is essential, should be handled by those agencies. The public is 
no doubt better served by them in some respects than it would be by the ordi
nary methods of rail transportation. 1 0 

This disaffection between rail carriers and the small shipment did not 
necessarily mean that the nascent motor carrier industry would look upon 
the small shipment field as one attractive to it. In fact, in the years immedi
ately following the passage of the Federal Motor Carrier Act, 11 motor carri
ers exhibited little interest in the transportation of small shipments, as the 
Commission noted at the time. 12 The sole surviving express company at 
that time, Railway Express Agency, Inc. (REA), had had its traffic diverted, 
not by motor carriers, but by the Parcel Post, on small shipments. 13 The 
motor carriers, then, came to the small shipment field later, and virtually by 
default, as the rail carriers discontinued their less-than-carload (LCL) service 
and reduced greatly the territory that they served, while their surviving ex
press company, REA, in the face of an ever-dwindling volume of freight, 
became less and less able to provide the shipping public with an adequate 
service. 

As conditions changed, so too did the definition of the "small ship
ment." Thus one study as late as 1974 reported that the Commission was 
still basing its small shipment definition on the railroad LCL weight break of 
10,000 pounds or less. 14 Yet, in a 1954 proceeding, the Commission 
referred to small shipments as those weighing under 5,000 pounds. 15 One 
Commissioner, dissenting in that proceeding, argued that small shipments 
should be those weighing not more than 300 to 350 pounds. 16 In Ex Parte 

9. 1 I.C.C. 349 (1887). 
10. Id. The Commission held that "so-called" independent express companies, i.e., in

dependent from rail carrier control, were, albeit regretfully, outside the coverage of the Interstate 
Commerce Act, 49 U.S.C.A. § 10101 (West Supp. 1979). 

11. 49 U.S.C. § 305 (1976). 
12. Express Rates, 1938-1939,231 I.C.C. 471 (1939). In this proceeding, the Commission 

noted that Railway Express Agency, Inc. (REA) had, unlike motor carriers, traditionally been "a 
carrier of small packages and its organization and operations have been developed accordingly." 
231 I.C.C. 471,499. 

13. Id. at 498. 
14. AMERICAN UNIVERSITY, SMALL SHIPMENT&--A MATTER OF NATIONAL CONCERN 3 (1974). That 

study suggested that "[fJor practical purposes, we can accept shipments between 50 and 750 
pounds as 'small shipments' requiring special handling." Id. at 4. Any shipment under 50 
pounds, according to the study, was a parcel. 

15. Surcharge on Small Shipments Within Central States, 63 M.C.C. 157, 160 (1954). 
16. Id. at 205 (Comm'r Arpaia, dissenting). 

1978] Work in Progress 203 

upon transportation means other than rail to move their small shipments. 
As the Commission noted in In Re Express Companies, 9 one of its very first 
pronouncements on the unique characteristics of the transportation of small 
shipments, 

Railroad companies prefer that freight in small parcel and of the nature in other 
respects considered appropriate to the express business, especially when 
quick transit is essential, should be handled by those agencies. The public is 
no doubt better served by them in some respects than it would be by the ordi
nary methods of rail transportation. 1 0 

This disaffection between rail carriers and the small shipment did not 
necessarily mean that the nascent motor carrier industry would look upon 
the small shipment field as one attractive to it. In fact, in the years immedi
ately following the passage of the Federal Motor Carrier Act, 11 motor carri
ers exhibited little interest in the transportation of small shipments, as the 
Commission noted at the time. 12 The sole surviving express company at 
that time, Railway Express Agency, Inc. (REA), had had its traffic diverted, 
not by motor carriers, but by the Parcel Post, on small shipments. 13 The 
motor carriers, then, came to the small shipment field later, and virtually by 
default, as the rail carriers discontinued their less-than-carload (LCL) service 
and reduced greatly the territory that they served, while their surviving ex
press company, REA, in the face of an ever-dwindling volume of freight, 
became less and less able to provide the shipping public with an adequate 
service. 

As conditions changed, so too did the definition of the "small ship
ment." Thus one study as late as 1974 reported that the Commission was 
still basing its small shipment definition on the railroad LCL weight break of 
10,000 pounds or less. 14 Yet, in a 1954 proceeding, the Commission 
referred to small shipments as those weighing under 5,000 pounds. 15 One 
Commissioner, dissenting in that proceeding, argued that small shipments 
should be those weighing not more than 300 to 350 pounds. 16 In Ex Parte 

9. 1 I.C.C. 349 (1887). 
10. Id. The Commission held that "so-called" independent express companies, i.e., in

dependent from rail carrier control, were, albeit regretfully, outside the coverage of the Interstate 
Commerce Act, 49 U.S.C.A. § 10101 (West Supp. 1979). 

11. 49 U.S.C. § 305 (1976). 
12. Express Rates, 1938-1939,231 I.C.C. 471 (1939). In this proceeding, the Commission 

noted that Railway Express Agency, Inc. (REA) had, unlike motor carriers, traditionally been "a 
carrier of small packages and its organization and operations have been developed accordingly." 
231 I.C.C. 471,499. 

13. Id. at 498. 
14. AMERICAN UNIVERSITY, SMALL SHIPMENT&--A MATTER OF NATIONAL CONCERN 3 (1974). That 

study suggested that "[fJor practical purposes, we can accept shipments between 50 and 750 
pounds as 'small shipments' requiring special handling." Id. at 4. Any shipment under 50 
pounds, according to the study, was a parcel. 

15. Surcharge on Small Shipments Within Central States, 63 M.C.C. 157, 160 (1954). 
16. Id. at 205 (Comm'r Arpaia, dissenting). 



HeinOnline -- 10 Transp. L.J. 204 1978

204 Transportation Law Journal [Vol. 10 

No. MC-98, however, the Commission determined that . '[t]he problems 
which are of primary concern affect shipments weighing 500 pounds and 
under." 17 Accordingly, the Commission determined that small shipments 
now are those which fit within that classification. As is obvious, the han
dling and other characteristics of a shipment do not change magically when 
it increases in size from 500 pounds to 501 pounds. Yet this line-drawing 
by the Commission is in keeping with many recent rate proposals with re
gard to the pricing of small shipments 18 and is a reference point, albeit 
arbitrary, for the measurement of the small shipment. 

As motor carriers began to handle more of this traffic, service problems 
surfaced. As a result, the Commission began to issue certificates of public 
convenience and necessity to motor carriers desiring to specialize in the 
transportation of small shipments. These operating rights application pro
ceedings themselves traced the service problems encountered by shippers 
in the handling of small shipments. 19 Indeed, the shipping public recited a 
virtual litany of horrors against the service being received from existing car
riers. In United Parcel Service, Inc., Common Carrier Application, 20 the 
shipping public complained of exorbitant minimum charges, both at the 
hands of REA and motor common carriers.21 The supporting shippers in 
that proceeding also pointed to the advantages of a daily pickup, utilizing 
the United Parcel Service (UPS) system, as well as a next day delivery. In 
granting the applicant a certificate of public convenience and necessity af
ter evaluating the statutory criteria in the Act,22 the Commission analogized 
the minimum charges then in effect by motor carriers to an embargo of the 
traffic. 23 

17. Restructuring Proceedings, supra note 1, at 3. 
18. See Restructured Rates and Charges, Central States Territory, 352 I.C.C. 502 (1976); 

Small Shipment Rate Revision, Central and Southern Territory, 337 I.C.C, 158 (1970). These two 
rate proposals focused on shipments weighing less than 500 pounds (i.e., 499 pounds or less), 

1 9, These application proceedings by motor carriers do not all involve requests for and the 
issuance of authority limited to the transportation of shipments weighing not more than 500 pounds 
from one consignor to one consignee in a single day (the common wording utilized ,by the ICC in 
restricting a grant of authority to "small shipment" traffic), To the contrary, one small shipment 
grant may be limited to shipments weighing less than 100 pounds, as in United Parcel Service, 
Inc., Com. Car, Applic., 68 M.C.C. 199 (1956), while another may be limited to shipments weigh
ing less than 1 ,000 pounds, as in Allied Delivery Sys., Inc., Ext., Small Shipments-Mich" 120 
M,C.C. 110 (1974), 

20. 68 M.C.C. 199 (1956). 
21. The general freight carrier minimum charge on a shipment was then about $3.00; the REA 

minimum was at $1.80, while UPS was at 24<1: for a one pound package. United Parcel Service, 
Inc., Com. Car. Applic" 68 M.C.C. 199,203 (1956). The disparity today between the UPS rate 
and general freight carrier rate is even greater, with the UPS rate being 1/20 that of the freight 
carriers in some instances. However, as the size of the shipment increases, the disparity between 
the two levels decreases substantially. 

22. 49 U.S.CA § 10922 (West Supp. 1979). 
23. United Parcel Service, Inc., Com. Car. Applic., 68 M.C.C, 199, 204 (1956). This deci-

204 Transportation Law Journal [Vol. 10 

No. MC-98, however, the Commission determined that . '[t]he problems 
which are of primary concern affect shipments weighing 500 pounds and 
under." 17 Accordingly, the Commission determined that small shipments 
now are those which fit within that classification. As is obvious, the han
dling and other characteristics of a shipment do not change magically when 
it increases in size from 500 pounds to 501 pounds. Yet this line-drawing 
by the Commission is in keeping with many recent rate proposals with re
gard to the pricing of small shipments 18 and is a reference point, albeit 
arbitrary, for the measurement of the small shipment. 

As motor carriers began to handle more of this traffic, service problems 
surfaced. As a result, the Commission began to issue certificates of public 
convenience and necessity to motor carriers desiring to specialize in the 
transportation of small shipments. These operating rights application pro
ceedings themselves traced the service problems encountered by shippers 
in the handling of small shipments. 19 Indeed, the shipping public recited a 
virtual litany of horrors against the service being received from existing car
riers. In United Parcel Service, Inc., Common Carrier Application, 20 the 
shipping public complained of exorbitant minimum charges, both at the 
hands of REA and motor common carriers.21 The supporting shippers in 
that proceeding also pointed to the advantages of a daily pickup, utilizing 
the United Parcel Service (UPS) system, as well as a next day delivery. In 
granting the applicant a certificate of public convenience and necessity af
ter evaluating the statutory criteria in the Act,22 the Commission analogized 
the minimum charges then in effect by motor carriers to an embargo of the 
traffic. 23 

17. Restructuring Proceedings, supra note 1, at 3. 
18. See Restructured Rates and Charges, Central States Territory, 352 I.C.C. 502 (1976); 

Small Shipment Rate Revision, Central and Southern Territory, 337 I.C.C, 158 (1970). These two 
rate proposals focused on shipments weighing less than 500 pounds (i.e., 499 pounds or less), 

1 9, These application proceedings by motor carriers do not all involve requests for and the 
issuance of authority limited to the transportation of shipments weighing not more than 500 pounds 
from one consignor to one consignee in a single day (the common wording utilized ,by the ICC in 
restricting a grant of authority to "small shipment" traffic), To the contrary, one small shipment 
grant may be limited to shipments weighing less than 100 pounds, as in United Parcel Service, 
Inc., Com. Car, Applic., 68 M.C.C. 199 (1956), while another may be limited to shipments weigh
ing less than 1 ,000 pounds, as in Allied Delivery Sys., Inc., Ext., Small Shipments-Mich" 120 
M,C.C. 110 (1974), 

20. 68 M.C.C. 199 (1956). 
21. The general freight carrier minimum charge on a shipment was then about $3.00; the REA 

minimum was at $1.80, while UPS was at 24<1: for a one pound package. United Parcel Service, 
Inc., Com. Car. Applic" 68 M.C.C. 199,203 (1956). The disparity today between the UPS rate 
and general freight carrier rate is even greater, with the UPS rate being 1/20 that of the freight 
carriers in some instances. However, as the size of the shipment increases, the disparity between 
the two levels decreases substantially. 

22. 49 U.S.CA § 10922 (West Supp. 1979). 
23. United Parcel Service, Inc., Com. Car. Applic., 68 M.C.C, 199, 204 (1956). This deci-



HeinOnline -- 10 Transp. L.J. 205 1978

1978] Work in Progress 205 

Features of UPS in the movement of small shipments that were not 
available to the shipping public through Parcel Post or REA were cited in 
United Parcel Service of New York, Inc., Common Carrier Application. 24 

The Commission there pointed to what shippers in that proceeding termed 
service advantages of UPS, including (1) daily pickup of small shipments, 
(2) faster delivery on small shipments, (3) signed delivery receipts, (4) $1 00 
coverage per package, under the released rates authority of UPS, (5) the 
automatic return of refused or rejected small shipments without charge, (6) 
three attempts at delivery, if the consignee was not at home, (7) the accept
ance of both checks and cash on C.O.D. shipments, (8) the prompt tracing 
of shipments, and (9) the less rigid packing requirements of UPS.25 The 
Commission only referred in passing to the service offered by motor carriers 
on small shipments, but had nothing good to say about such service. It 
entered a disclaimer as to viewing the application as a "contest" between 
UPS and Parcel Post. However, the Commission noted that it could not 
"overlook the realities of the situation, and in particular, the vast amount of 
traffic now moving in the inferior service of Parcel Post mainly due to the 
prohibitive cost of using other modes of transportation. "26 That so many 
shipments were moving via Parcel Post, in the Commission's opinion was 
"an indictment of existing services in the small package field. "27 

In affirming the Commission's grant of the certificate to operate, Judge 
Friendly, authoring the opinion of a statutory three judge district court, 
stated: 

The evidence of the shipper witnesses, painstakingly reviewed in the report of 
Division 1, shows that UPS was offering not simply a cheaper but a better 
mousetrap. It was better than Parcel Post because of the pickup, assured de
livery times, repeated attempts to effect delivery, and other features. . it was 
better than any service offered by existing motor carriers because although 
some of these carriers may have duplicated some particular feature of appli
cant's proposed service, none offered one so flexible and complete. 28 

The Commission had, long before these United Parcel Service pro
ceedings, recognized the differentiating features involved in retail store de
livery, which again generally involved the handling of small shipments. In 
fact, UPS itself was one of the first carriers to benefit from the receipt of a 
retail store delivery grant of authority. 29 The Commission held repeatedly 
that the granting of retail store delivery authority would .not be unduly detri-
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24. 79 M.C.C. 629 (1959). 
25. Id. at 649-50. 
26. Id. at 652. 
27. Id. 
28. Yale Transp. Corp. v. United States, 185 F. Supp. 96, 102 (S.D.N. Y. 1960). 
29. See United Parcel Service of Pennsylvania, Inc., Contr. Car. Applic., 10 M.C.C. 83 
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mental to the services of regular route general commodities common carri
ersao 

The packages transported by UPS in its common carrier service grew 
rapidly from a level of 5,921,228 in 1951 to 63,908,677 by 1959.31 In 
1952, only 2,113 shippers were receiving a daily pickup from UPS, but 
that number had grown to 31 ,569 by 1959.32 The Commission continued 
to view UPS' chief competition as the Parcel Post although REA strenuously 
objected that its express service was being jeopardized by the diversion of 
freight. REA even argued that the dilution of available traffic among differ
ent carriers was a major cause of the small shipment problem. 33 The Com
mission continually held that' 'the proposed service (of UPS) will not result 
in appreciable diversion from REA .... "34 

While UPS continued to receive additional grants of authority, and, 
concurrently, to expand its service area,35 other motor carriers were also 
specializing in the transportation of small shipments. The shipper com
plaints made in these proceedings were similar. In one proceeding, the 
Commission referred to delays in transit on small shipments, damaged 
shipments resulting from excessive handling, tracing difficulties, claims. 
processing difficulties, frequently missed pickups, the absolute refusal to 
handle small shipments, the refusal to make inside deliveries to small shops 
and factories, as well as homes, and the refusal to provide a protective 
service during the winter months on freezable commodities. 36 Reference in 
these cases was frequently to motor carrier service, as opposed to the serv
ice of REA or Parcel Post. Thus, in an application granting a freight for
warder small shipment authority, the Commission stated: "The most 
persistent and vexing problems appear to occur because of the motor carri
ers' reluctance to handle so-called 'small shipments', ... excessive de-

Service 01 Portland--Purchase---A. J. Wiese, 37 M.C.C. 473 (1941). The latter case, particu
larly, is instructive on the scope 01 early UPS retail store delivery operations. 

30. Easton Motor Freight, Inc., Ext.--Phillipsburg, N.J., 74 M.C.C. 136, 138 (1958). 
31. United Parcel Service, Inc., Ext., Midwestern States, 89 M.C.C. 709, 71 a (1961). 
32. Id. 
33. Id. at 726. 
34. Id. at 741. 
35. Other application proceedings by this carrier include United Parcel Service, Inc., Ext. Ariz. 

and Cal., 83 M.C.C. 810 (1960) (not printed in lull); United Parcel Service, Inc., Ext., Midwest 
Territory, 96 M.C.C. 10 (1964); United Parcel Service, Inc., Ext., Nine States, 111 M.C.C. 372 
(1970); United Parcel Service, Inc., Ext.-Memphis, Tenn., Ark., and Miss. Points, 117 M.C.C. 
621 (1972); United Parcel Service, Inc., Ext.-48 States, 120 M.C.C. 747 (1974) and United 
Parcel Service, Inc., (Ohio}-Merger-United Parcel Service, Inc. (New York), 127 M.C.C. 292 
(1978). Also 01 note are the pending petitions by UPS to remove its 100-pound-per-shipment 
aggregate weight restriction (see note 19 supra) altogether, so that its service would be limited only 
by its 50-pound-per-piece and its size-ol-package restrictions, in Docket No. MC-115495 (Sub
Nos. 3, 4, 7, 14, 16,20,22, 24G and 25G) and Docket No. MC-116200 (Sub-Nos. 2, 3, and 5). 

36. See Allied Delivery Sys., Inc., Ext., Small Shipments-Mich., 120 M.C.C. 110, 112, 
116,117 (1974). 
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lays in transit; and poor unreliable claims and tracing services. "37 The 
Commission went on to summarize the numerous difficulties experienced 
by the public witnesses with regard to the movement of small shipments by 
the vehicle of motor common carriers, stating: . 

The major problems encountered are split deliveries, inadequate claim service, 
poor tracing of shipments, delayed and excessive transit times, almost prohibi
tive rates, and refusal of many motor common carriers to handle shipments. 
More specifically, it appears that all of the pieces of a multi piece shipment are 
all too often not delivered simultaneously. Claims regarding damages and lost 
shipments are handled slowly, if at all. Tracing the whereabouts of small ship
ments is, at best, time consuming, cumbersome, and expensive. Transit times 
from pickup to delivery are greatly in excess of that which can be tolerated by 
shippers and consumers in a competitive market. Finally, carrier refusals to 
handle small shipments take the form of prohibitive rates, intolerably slow serv
ice, and even outright refusal. 38 

Based on records such as this, numerous motor carriers seeking to special
ize in the transportation of small shipments were granted authority in that 
area. 39 In fact, some of these small shipment specialists were even able to 
successfully oppose encroachments by UPS into their service areas. 40 

The Commission had occasion to address the small shipment problem 
not only in operating right cases, but also in other investigative or rulemak
ing proceedings. Thus, in Restrictions on Service by Motor Common Carri
ers,41 the Commission scrutinized the problems of restrictions placed in 
tariffs to evade service on small shipments by common carriers. The Com
mission there stated: 

By way of background, it is evident that some degree of motor carrier selectiv
ity of traffic by means of self-imposed service limitations, through the use of 
tariffs and of other means, is not a new innovation. An awareness of the exist
ence of such questionable conduct more recently generated two complimen
tary reports on what is now commonly referred to as the 'small shipments 
problem. '42 

The restrictions which the Commission examined generally were aimed 
at cutting back on small shipment service altogether, or on traffic originating 

37. American Delivery Sys., Inc., Freight Forwarder Applic., 340 I.C.C. 776, 783 (1972). See 
also note 8 supra. 

38. Id. at 786. 
39. See also, Santa Fe Transp. Co., Ext.--Colo. & Kan. Points, 111 M.C.C. 224 (1970); 

Merchants Delivery, Inc., General Commodities, 76 M.C.C. 155 (1958). The Commission did not 
see fit to grant all small shipment applications, however. See Film Transit, Inc., Ext.--Express 
Service, 86 M.C.C. 201 (1961), and Transway, Inc., Ext.--General Commodities, 89 M.C.C. 513 
(1962). In the former case, the Commission stated that "the existing motor and express services 
appear to be completely satisfactory for the transportation even of small and expedited ship
ments." 86 M.C.C. 201, 209. 

40. See United Parcel Service, Inc., Ext. -Memphis, 117 M.C.C. 621 (1972); United Parcel 
Service, Inc., Ext. - Nine States, 111 M.C.C. 372 (1970). 

41. 111 M.C.C. 151 (1970). 
42. Id. at 152. 
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or terminating at points in rural or relatively inaccessible areas. As a result 
of the proceeding, the Commission promulgated a new rule prohibiting car
riers from restricting service in tariff provisions to less than the carrier's full 
operating authority. 43 

The Commission had occasion to address the small shipment problem 
frequently in its Annual Reports. 44 Also, an Ad Hoc Committee of the Com
mission reported on the small shipment problem in 1967. It cited numer
ous shortcomings among motor carrier service, including (1) withdrawal of 
service from low traffic density points, (2) service inadequacies in small 
towns and cities, (3) carrier inability or unwillingness to interline on small 
shipment, (4) carrier avoidance of small shipments, and (5) cessation of 
service to cities not on the interstate highway system. 45 

This, then, was the regulatory background, in terms of service, existing 
at the time that the Commission issued its notice of rulemaking in Ex Parte 
No. Me-9a. 

III. COSTS AND RATE PROBLEMS INHERENT IN THE HANDLING OF SMALL 

SHIPMENTS 

It was recognized by the Commission, early on, that small shipments 
were treated differently from a rates and charges standpoint than heavier 
weighted shipments, at least where express shipments were concerned. 
As early as 1887, for example, the Commission stated: "It is known, more
over, that in the express business there is very little classification of freight, 
the tariffs being usually on a uniform basis for 1 00 pounds . . . .' '46 

Not only were such shipments treated differently on a rates and 
charges basis, but, with the advent of the motor carrier industry, the Com
mission pointed out that the only way motor carriers regarded the small 
package traffic as profitable was "at rather high minimum rates."47 Even 
though small shipments were moving via motor carriers at a rate higher than 
that charged by Parcel Post, there was still a substantial question as to the 
profitability of those small shipments. In the years immediately following the 
conclusion of World War II, the Commission expressed repeated concern 
about the revenue derived from the handling of small shipments in a period 

43. 49 C.F.R. § 1307 .27(k)(1) (1977) 
44. See Santa Fe Transp. Co., Ext.-Colo. & Kan. Points, 111 M.C.C. 224, 235-38 (1970), 

for excerpts of statements on the Small Shipments Problem drawn from 1 3 different Interstate 
Commerce Commission Annual Reports. 

45. AD Hoc COMMITTEE OF THE COMMISSION, ICC BUREAU OF ECONOMICS, SMALL SHIPMENT PROB

LEM (1967). 
46. In Re Express Companies, 1 I.C.C. 677, 682 (1887). 
47. Express Rates, 231 I.C.C. 471, 499 (1939). 
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of rampant inflation.48 In one proceeding approving a dramatic increase in 
minimum charges applied on small shipments, the Commission correctly 
predicted that "reasonable minimum charges for the future will be substan
tially higher than the prior minimum charges.' '49 A history of this pricing 
and revenue dilemma since that time reveals the Commission as a foot
weary referee placed between two uncompromising and stubborn combat
ants in the shipper and the motor carrier interests. They have fought over 
the quality of service. They have tangled over the level of rates. They have 
sparred over the profitability of transporting the shipments themselves. 
Each new rate plan designed to price small shipments that was, in the opin
ion of the motor carrier, compensatory for the costs of providing that service 
was vigorously opposed by shipper groups. 

The dispute itself, in the Commission's view, had its origin in numerous 
factors common to small shipments. For one thing, the Commission be
lieved that such shipments required more handling. 50 It was also believed 
that the pickup and delivery facilities of consignors and consignees, respec
tively, were inadequate. Frequently, small shipments involved consumer 
goods, as opposed to industrial products. Motor carriers were more likely 
to encounter traffic congestion in making such pickups and deliveries. Ad
ditionally, the smaller shipments were more susceptible to loss and damage 
than the larger, heavier shipments. There was a pronounced need for ex
pedited service in the transportation of small shipments. There was also a 
problem in developing effective systems to trace small shipments. 51 

In one of its earliest responses to a motor carrier proposal relating to 
the revision of the rates to be applied to small shipments, the Commission 
recognized that the cost differences between the handling of a small ship
ment and the handling of a larger shipment could be attributed principally to 
the carrier's higher cost of terminal handling services associated with the 
smaller shipment. 52 Such elements of carrier costs in transporting small 
shipments as picking up, handling, and delivering the shipment were in
dependent of the weight of the shipment itself. In the Commission's opin
ion, the costs of such elements were several times as great per 100 pounds 
for a 100 pound shipment as for a 1,000 pound shipment. 53 The entire 
matter was accentuated by the inflationary growth of wage costs at a rate 
faster than that of other transportation costs. 54 

48. Minimum Charges in Central Territory, 47 M.C.C. 259, 274 (1947) and Central Territory 
Gen. Increases, 49 M.C.C. 4, 9 (1948). 

49. Minimum Charges in Central Territory, 47 M.C.C. 259, 276 (1947). 
50. Surcharge on Small Shipments Within Central States, 63 M.C.C. 157, 168 (1954). 
51. Id. at 168-69. 
52. General Increases, Eastern Central Territory, 316 I.C.C. 467 (1972). 
53. Id. 
54. Id. For an earlier recognition of the same trend, see Central Territory Gen. Increases, 49 

M.C.C. 4, 9 (1948). 
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Accompanying this trend was a change in the balance between the 
amounts of small shipments handled by rail carriers and those handled by 
motor carriers. 55 The LCL traffic of the rail carriers was decreasing signifi
cantly during the late 1950's and early 1960's, with motor carriers being 
tendered more and more small shipments. 56 The motor carriers viewed 
their burden as being more oppressive when the rail carriers began to draw 
off the lucrative truckload (TL) traffic by the institution of trailer-on-flatcar 
(TOFC) service. 

In the course of ruling on one small shipment rate proposal, the Com
mission commented on this rail-versus-motordevelopment and its concom
mitant effect on motor carriers. 

For several years, the transportation of the so-called small shipments by motor 
common carriers has represented a perplexing problem to the carriers, the 
shippers and the Commission. The successful inauguration by the railroads of 
trailer-on-flatcar (TOFC) service concurrently with the general elimination of the 
less-than-carload (LCL) service, made the movement of freight shipments 
weighing less than 10,000 pounds, and particularly those less than 1,000 
pounds, an increasingly significant part of the traffic of the motor carriers. The 
TOFC service forced the motor carriers to reduce their rates on truckload traffic 
to be more competitive, and the resulting loss of revenue necessitated a review 
of the pricing on the other segments of the traffic. This review led the carriers 
to the conclusion that the rate structure would have to be revised to more nar
rowly reflect the cost of transporting the different traffic segments if they were 
to maintain the capability of performing an adequate service on all traffic. 57 

The respondent in that proceeding, Eastern Central Motor Carriers Associa
tion, Inc. (ECMCA), on behalf of its member carriers, maintained adamantly 
that, although the railroads had discontinued their L TL service, there had 
been no corresponding shift to other modes of transportation, such as the 
freight forwarders or REA. Accordingly, the shippers were dependent upon 
the motor carrier for the transportation of small shipments, but the transpor
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At the most basic level, the Commission urged that shippers and carriers 
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sist in obtaining the goal of lowering the costs of providing the small ship
ment service. If such departments could be open longer hours, it was felt, 

55. 71 ICC ANN. REP. 27-28 (1957); 75 ICC ANN. REP. 36-38 (1961). 
56. Small Shipment Rate Revision--Eastern Central Territory, 335 I.C.C. 547, 549 (1969). 
57. Id. at 548. 
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metamorphosis. See text accompanying notes 14-1 8 supra. 
59. Small Shipment Rate Revision--Eastern Central Territory, 335 I.C.C. 547, 552 (1969). 

210 Transportation Law Journal [Vol. 10 

Accompanying this trend was a change in the balance between the 
amounts of small shipments handled by rail carriers and those handled by 
motor carriers. 55 The LCL traffic of the rail carriers was decreasing signifi
cantly during the late 1950's and early 1960's, with motor carriers being 
tendered more and more small shipments. 56 The motor carriers viewed 
their burden as being more oppressive when the rail carriers began to draw 
off the lucrative truckload (TL) traffic by the institution of trailer-on-flatcar 
(TOFC) service. 

In the course of ruling on one small shipment rate proposal, the Com
mission commented on this rail-versus-motordevelopment and its concom
mitant effect on motor carriers. 

For several years, the transportation of the so-called small shipments by motor 
common carriers has represented a perplexing problem to the carriers, the 
shippers and the Commission. The successful inauguration by the railroads of 
trailer-on-flatcar (TOFC) service concurrently with the general elimination of the 
less-than-carload (LCL) service, made the movement of freight shipments 
weighing less than 10,000 pounds, and particularly those less than 1,000 
pounds, an increasingly significant part of the traffic of the motor carriers. The 
TOFC service forced the motor carriers to reduce their rates on truckload traffic 
to be more competitive, and the resulting loss of revenue necessitated a review 
of the pricing on the other segments of the traffic. This review led the carriers 
to the conclusion that the rate structure would have to be revised to more nar
rowly reflect the cost of transporting the different traffic segments if they were 
to maintain the capability of performing an adequate service on all traffic. 57 

The respondent in that proceeding, Eastern Central Motor Carriers Associa
tion, Inc. (ECMCA), on behalf of its member carriers, maintained adamantly 
that, although the railroads had discontinued their L TL service, there had 
been no corresponding shift to other modes of transportation, such as the 
freight forwarders or REA. Accordingly, the shippers were dependent upon 
the motor carrier for the transportation of small shipments, but the transpor
tation of such shipments by the motor carriers, especially shipments under 
1 ,000 pounds,58 were responsible for the operating deficits of the motor 
carriers. 59 

Various suggestions were made to reduce costs on small shipments. 
At the most basic level, the Commission urged that shippers and carriers 
cooperate in that regard. It was suggested that the better planning and 
scheduling of shipping and receiving department operations would also as
sist in obtaining the goal of lowering the costs of providing the small ship
ment service. If such departments could be open longer hours, it was felt, 

55. 71 ICC ANN. REP. 27-28 (1957); 75 ICC ANN. REP. 36-38 (1961). 
56. Small Shipment Rate Revision--Eastern Central Territory, 335 I.C.C. 547, 549 (1969). 
57. Id. at 548. 
58. Again, the weight criteria for the definition of small shipments has undergone a downward 

metamorphosis. See text accompanying notes 14-1 8 supra. 
59. Small Shipment Rate Revision--Eastern Central Territory, 335 I.C.C. 547, 552 (1969). 



HeinOnline -- 10 Transp. L.J. 211 1978

1978] Work in Progress 211 

an improvement would also be noted. 60 Similarly, the availability of addi
tional dock space by shippers could cut carrier costs, as could the sorting 
of shipments according to designated carriers. Other cases recognized 
that the manner in which small shipments were handled by motor carriers, 
in providing cross-dock terminal service, could affect the costs of handling 
such shipments. 61 

The various rate bureaus, upon being confronted by this economic cri
sis, submitted numerous rate proposals to the Commission to alter substan
tially the charges on small shipments. In addition to setting forth what they 
believed to be the economic merits of their respective proposals, the bu
reaus occasionally included veiled threats with regard to the future quality of 
small shipment service that would occur unless rate restructuring were al
lowed. For example, one carrier noted that it had 

made every effort to contain our costs without sacrificing our service. We have 
modern terminals, the latest equipment and good personnel. Our I.B.M. model 
360 computer provides us with the latest data and information so that we can 
pin-point any cost that goes out of line, yet in spite of this, we find the costs of 
doing business increasing to the extent we need this additional revenue on 
those shipments which we are losing money on. The lack of such an increase 
could only mean the sacrifice in the service on that segment of traffic that is 
costing us money to operate and handle. 62 

Other carriers were more subtle in their evidentiary submissions. For 
example, one carrier's representative stated that, if the Commission were to 
allow a restructuring of the small shipment traffic so that rates were in
creased on shipments weighing less than 500 pounds, then "[s]uch a step 
would also tend to improve service on small shipments in general. With the 
return more in line with the cost of handling, the service problem on small 
shipments would largely resolve itself.' '63 

Numerous proposals were submitted by the various rate bureaus in 
order to reduce, or eliminate altogether, the deficit experienced by motor 
carriers in the handling of small shipments. One of the first proposals in
volved the designation of "constant charges" on shipments weighing 300 
pounds or less. 64 The Commission there held that: "The increases on this 
traffic are clearly justified in order to minimize the subsidization of this traffic 

60. 70 ICC ANN. REP. 5-7 (1956). 
61. The Commission noted in Small Shipment Rate Revision--Eastern Central Territory, 350 

I.C.C. 586, 608-09, 615-18 (1975), that the various methods of platform handling for small ship
ments, such as two-wheel carts, four-wheel carts, forklifts, draglines, or hand-carrying, could affect 
the costs of such an operation. 

62. Statement of Robert G. Bouman, Holland Motor Express, Inc. at 10-11, (July 31, 1972), 
submitted in In re Restructured Class Rates, Central States Motor Freight Bureau, Docket No. 
70740. 

63. Statement of Dick Butler, Anderson Motor Service, Inc. at 6 (July 31, 1972) submitted in In 
re Restructured Class Rates, Docket No. 70740. 

64. General Increases Eastern Central Territory, 316 I.C.C. 467, 484 (1972). 
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by larger shipments. "65 That proposal, filed by the ECMCA, and regarded 
by the Commission as "bold and imaginative",66 was based on the belief 
that the various factors utilized in classifying commodities had become irrel
evant insofar as small shipments were concerned. 67 Yet, despite the fact 
that the Commission greeted this proposal enthusiastically, the respondent 
carriers, after having received the Commission's blessing for the plan, can
celled the constant charges. 68 This development occurred after the larger 
members of the association declined to continue the constant charges in 
effect. 69 The Commission, in any event, continued to refer to its belief that 
the smaller shipments were carrying too large a burden in providing motor 
carriers with needed revenues. 70 

The Eastern Central carriers followed up their constant charge propo
sal with another rate proposal, one based on the so-called COR (cost-ori
ented rates) scale. 71 The COR scale involved a single uniform system of 
rates and charges for the transportation of L TL and any-quantity (AQ) ship
ments weighing less than 5,000 pounds. In justification of the COR scale, 
the carriers asserted a need both for increased revenue and for a restructur
ing, so that smaller shipments would pay a greater share of their cost bur
den. Although agreeing with the general principle advanced by Eastern 
Central that rates and charges should be oriented to the cost of providing a 
particular transportation service, the Commission found that the proposed 
rates had not been shown to be just and reasonable,72 as required by the 
Interstate Commerce Act. 73 In addition to finding that there was no revenue 
need, the Commission refused to accept certain of the study data submit
ted by Eastern Central in support of its proposal. Of significance was the 
fact that the Commission itself developed an alternative class rates struc
ture on small shipments. The Commission emphasized that the carriers 
were responsible for the initiation of rates, not the Commission,74 

The next proposal by Eastern Central did receive Commission ap
proval, however,75 In that proposal, the charges for small shipments ap
plied regardless of the classification of the articles included in the 

65. Id. at 482. 
66. Id. at 485. 
67. Id. at 483. 
68. LTL COR Rates--Between East and Territories West, 326 I.C.C. 174, 177 (1966). 
69. General Increase, Between East and Territories West, 329 I.C.C. 626, 629 (1965). 
70. General Increase-Middle Atlantic and New England Territories, 319 I.C.C. 168, 175 

(1963). 
71. LTL COR Rates--Between East and Territories West, 326 I.C.C. 174, 178 (1966). 
72. Id. at 204. 
73. 49 U.S.C.A. § 10701 (a)(West Supp. 1979) provides that' '(a) rate, classification, rule, or 

practice related to transportation or service provided by a carrier subject to the jurisdiction of the 
Interstate Commerce Commission under chapter 105 of this title must be reasonable." 

7 4. LTL COR Rates--Between East and Territories West, 326 I.C.C. 174, 204 (1966). 
75. Srhall Shipment Rate Revision-Eastern Central Territory, 335 I.C.C. 547, 549 (1969). 
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shipments, except in those instances where the multiplication of the weight 
by the otherwise applicable rate per 100 pounds would result in a higher 
charge. 76 Shippers attacked this Eastern Central proposal, as they had the 
earlier ones. Among other charges, it was argued that the proposal did not 
adhere to the classification principles required by the Act. 77 It was also 
argued that the costs and traffic studies contained numerous deficiencies. 
The Commission accepted the Eastern Central argument that the various 
classification principles, with the exception of weight, lost their significance 
with regard to the transportation of shipments weighing less than 200 
pounds. 78 As it had been in the Eastern Central constant charges propo
sal, the Commission was extremely receptive to the approach presented. 

Yet the Commission was not to have the final say in the matter. In 
National Small Shipments Traffic Conference, Inc. v. United States,79 a 
three judge district court reversed the ICC's decision. Judge Friendly, writ
ing for the court, found that the Commission had erred in predicating its 
decision on a "through basis" cost analysis as opposed to a "carried ba
sis" cost analysis. 8o The Commission, on remand, retreated from its earlier 
finding that the classification principles other than weight lost their signifi
cance with regard to small shipments. The Commission found that density 
and type of handling were partial substitutes for the classification ele
ments. 81 However, the Commission, after further analysis, upheld the use 
by Eastern Central of the through basis as the proper method for determin
ing costs-revenue relationships. Such a through basis "best reflects the 
total traffic at issue from origin to destination, "82 the Commission stated. 
The net effect of the Commission's decision, given its ruling on the classifi
cation principles, was that the proceeding was discontinued. Still another 

76. Id. at 550. 
77. 49 U.S.C.A. § 1 0702(a)(1 }(West Supp. 1979). 
78. 335 I.C.C. 547, 564. The classification principles include (1) shipping weight per cubic 

foot (density); (2) liability to damage; (3) liability to damage of other shipments with which a ship
ment is transported; (4) perishability; (5) liability to spontaneous combustion or explosion; (6) sus
ceptibility to theft; (7) value per pound in comparison with other commodities; (8) ease or difficulty 
in loading or unloading; (9) stowability; (10) excessive weight; (11) excessive length; (12) care or 
attention necessary in loading or transporting; (13) trade conditions; (14) value of service; and (15) 
competition with other commodities transported. See Motor Car. Rates in New England, 47 
M.C.C. 657, 660-61 (1948) and Small Shipment Rate Revision-Eastern Central Territory, 350 
I.C.C. 586, 602 (1975). 

79. 321 F. Supp. 500 (1970). 
80. The through basis cost analysis involved inclusion of non-study carriers' traffic handled on 

an interline basis with the study carriers in its survey, as opposed to a carried basis limited to study 
carriers' traffic alone. 350 I.C.C. 586, 589. Carried costs have been relied upon primarily in 
establishing cost-revenue relationships, and they involve transportation costs incurred by a carrier 
from origin to destination on its own line, as well as those costs incurred by the study carrier also on 
its interline traffic, whether involving origin, intermediate, or destination service. Id. at 598. 

81. Id. at 618. 
82. Id. 
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appeal was taken, however, by shippers opposed to various holdings in the 
Commission's decision. In National Small Shipments Traffic Conference, 
Inc . . v. ICC,83 the Commission's order was vacated and the cause re
manded a second time. The court struck down the use of the through basis 
cost-revenue study once again, despite the Commission's further analysis, 
and, additionally, disapproved the reliance by the Commission on a contro
versial platform service cost study. 84 The Eastern Central proposal has 

. since been the subject of a third appeal, in which the Commission was 
again reversed by the United States Court of Appeals for the District of 
Columbia Circuit. 85 

While the Eastern Central controversy was ongoing, another rate re
structuring proceeding was achieving success; this proceeding was insti
tuted by members of the Central States Motor Freight Bureau, Inc. In 
referring to that proposal, the Commission explained: 

The purpose of the restructuring before us is to align rates and charges more 
narrowly with cost and to spread more evenly over the rate structure the bur
den of producing needed revenues. Restructuring assertedly is also a means 
of preventing any continued loss of the heavier less-than-truckload (L TLl traffic. 
While additional revenues will be realized from the increased rates on minimum 
charge and under 500 pounds small shipments, respondents note that this 
increase will be largely offset by lower revenues on the heavier L TL shipments 
as a result of the rate reduction.86 

The Commission, in approving the Central States' restructuring, accepted 
the use of a platform study made by the Commission's own staff, which 
study assigned platform handling cost primarily according to shipment 
size. 87 This was the same platform study, of course, which had been relied 
upon by the Commission in the much-appealed Eastern Central proceed
ing. 

83. No. 76-1114 (D.C. Cir., Oct. 21, 1977). 
84. The Commission had addressed the question of the "through" versus "carned" basis 

cost revenue comparisons in Ex Parte No. MC-82, New Proceduresin Motor Carrier Revenue Pro
ceedings, 339 I.C.C. 324, 332 (1971), 340 I.C.C. 1, 10 (1971) and 351 I.C.C. 1, 19 (1975). 
The Commission, in each proceeding, refused to preclude carriers from submitting additional data 
on a through basis, as long as the use of the basis did not result in a substantial sampling bias. 

85. Following the second remand, the Commission discontinued the Eastern Central proceed
ing, and indicated the platform study issues would be considered in Restructured Rates and 
Charges, Central States Territory, 352 I.C.C. 502 (1976). See a/so note 73 supra. The Court, in 
National Small Shipments Traffic Conference, Inc. v; ICC, No. 78-1099 (D.C. Cir. Oct. 26, 1978), 
severely chastised the Commission and directed it to adduce evidence regarding the platform study 
method in the Eastern Central proceeding as originally directed. In the interim, Restructured Rates 
and Charges, Central States Territory remains open. 

86. Restructured Rates and Charges, Central States Territory, 352 I.C.C. 502, 503-04 
(1976). See a/so note 85 supra. 

87. ICC Bureau of Accounts, Motor Carrier Platform Study, Statement No. 2551-70, (1971). 
The Commission plans to have available a new platform study during the first part of 1979. With 
regard to the continued validity of the 1971 study, see note 85, supra, and note 186, infra. 
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Still another recent restructuring proceeding resulted in the cancella
tion of the proposed rates. This proceeding, as in the above-mentioned 
Central States proceeding, involved an increase on shipments weighing 
less than 500 pounds, no change in shipments weighing 500 pounds to 
999 pounds, and decreases in shipments weighing over 999 pounds.B8 
Because the proponent, the Central & Southern Motor Freight Tariff Associ
ation, Inc., failed to present evidence concerning the density of traffic actu
ally moving in its territory, the Commission found that it had failed to meet 
its burden of proving that the rates were just and reasonable. It also re
jected a comparison urged in that proceeding that the Coordinated Freight 
Classifications used in the New England territory provided a solid basis for 
ascertaining the average density of certain commodities in the National Mo
tor Freight Classification, the classification system used by Central & South
ern. 89 This failure of Central & Southern to determine actual density of its 
shipments essentially led to the failure of its proposal. 90 

This, then, represents the turbulent atmosphere in which Ex Parte No. 
MC-98 was launched. Attempts to resolve the small shipment problem, 
both from the standpoint of service and from the standpoint of rates,91 have 
resulted in continuing controversy. As the topical nature of these proceed
ings suggest, small shipments have been, and remain, one of the most 
pressing issues with which the Commission must deal.92 Ex Parte No. MC-
98 represented a major attempt by the Commission to deal with this conun
drum. 

88. Importantly, several restructurings on small shipments by the Central States Carriers have 
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91. Id. at 872. An earlier attempt to revise its small shipments rate structure by Central & 

Southern met with success in Small Shipments Rate Revision, Central & S. Territory, 337 I.C.C. 
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IV. Ex PARTE No. MC- 98 

The Notice of Proposed Rulemaking in Ex Parte No. MC-98 termed 
the problem of restructuring L TL rates as one' 'vital to the economic health 
of the regular route common carrier system. "93 It was noted by the Com
mission that the motor carrier L TL rate structure in use was basically a copy 
of the classification-based system developed by the railroads. Although the 
classification system had initially worked to the advantage, of the motor car
riers, the trucking industry found, as had the rail industry before it, that com
petitive pressures had siphoned off much of the most desirable freight, 
which freight had subsidized the less desirable traffic. There is a need for 
both rates low enough to allow shippers to utilize existing service for L TL 
shipments, and, at the same time, rates high enough to guarantee contin
ued service by the motor carrier industry at a reasonable profit. 94 The 
Commission, in the rulemaking notice, did not refer to small shipments as 
those weighing less than 500 pounds, but referred repeatedly to both L TL 
and small shipment traffic. 

The Commission proposed seven questions to be answered by ship
pers, motor common carriers, and other interested parties. 95 These ques
tions concerned the level of small shipment service received and the cost to 
carriers of providing that service, as well as problems with the existing rate 
structures. Alternative suggestions were solicited with regard to rates and 
service. The Commission also submitted revisions to 49 C.F.R. §11 04.3 

93. Ex Parte No. MC-9a, New Procedures in Motor Carrier Restructuring Proceedings, Notice 
of Proposed Rulemaking, 41 Fed. Reg. 1923 (1976). 

94. Id. 
95. Id. The seven questions were: 

(1) What problems, if any, have you experienced in connection with L TL or small 
shipment traffic? If you have experienced any problems, e.g. in costs, service, handling, 
or other, would you please describe them in detail? Can, or should anything be done to 
change, improve, or replace the present L TL and small shipment rate structure? 

(2) Can action be taken to increase the volume of small shipment traffic, other than 
subsidization by other traffic? 

(3) Are there any alternatives to the present physical methods of handling L TL and 
small shipments by carriers which could, or should, replace current methods? 

(4) In light of the criticism of shippers that motor common carriers do not provide 
adequate small shipment service, and the complaints of carriers that the existing rate 
structure does not compensate them adequately for the cost of handling small shipment 
traffic, what can be done to reconcile the need for an adequate rate structure for motor 
carriers and the need for L TL rates which shippers can afford to pay? 

(5) Where certain shippers, industries, or localities have no alternative means of 
transportation and require L TL service, is there a pOint at which the carrier burden should 
be deemed to outweigh the need for the service? 

(6) Could, or should, alternative rates based on differing service needs, e.g. expe
dited, standard, and standby, be offered for L TL service? How could, or should, such 
alternative rates be constructed? 

(7) If you feel certain commodities or classes of traffic are unfairly priced under the 
existing rate structure, please give specific examples, and suggest how this unfairness 
can, or should, be eliminated. 
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which would require the furnishing, under so-called MC-82 procedures, of 
breakdowns of operating ratios applicable to all categories of traffic, includ
ing L TL, in a uniform manner.96 Evidence was to be submitted by the par
ties in writing. 

A. SHIPPER REPRESENTATIONS 

As could be easily predicted, the participating shippers, many of which 
had been active opponents of the rate restructuring proposals presented to 
the Commission during the prior 1 5 years, recited the familiar refrain of 
shipper complaints. Included among the service problems experienced by 
shippers were such recognizable items as high minimum charges, unrelia
ble transit times, inability to obtain protective service, the necessity to utilize 
a plethora of carriers because of limited operating rights, the unavailability 
of pickups for small shipment protective service on Thursday or Friday, and 
the inability to obtain pickups at all. 97 Other shipper organizations men
tioned carrier failures with regard to the settlement of loss and damage 
claims and the multitude of complex tariffs which governed small shipment 
movements.98 Still other difficulties cited included problems with tracing 
shipments, obtaining off-highway delivery, obtaining redelivery, obtaining 
proof of delivery, the level of charges for redelivery, and carrier lack of 
equipment. 99 The impetus behind these service gaps, the shipper repre
sentatives charged, was an attempt on the motor carriers' part to discour
age the transportation of small shipments. 1 00 Additionally, shippers 
charged that carriers refused to serve areas authorized, cancelled routing 
concurrences, established arbitrary charges with regard to small shipments, 
and, through purchases by long haul carriers of regional carriers, cut back 
on the amount of local service. 1 01 The effect of these service breakdowns 
was both direct and indirect. As an example of an indirect effect, one ship
per complained that the present pricing structure complexities virtually pre
cluded the application of the latest data processing techniques to the motor 

96. Id. at 1924. See note 84, supra, with regard to the MC-82 procedures. 
97. Initial Statement of Drug and Toilet Preparation Traffic Conference (DTPTC) and National 

Small Shipments Traffic Conference, Inc. (NSSTC) at 3, submitted in Restructuring Proceedings, 
supra note 1; Initial Statement of National Retail Merchants Association (NRMA) at 5, submitted in 
Restructuring Proceedings, supra note 1 . 

98. Initial Statement of National Industrial Traffic League (NIT League) at 4, submitted in Re
structuring Proceedings, supra note 1 . 

99. Initial Statement of Builders Hardware Manufacturers Association, Gift Wrappings and Ty
ings Association, Mass Market Paperbacks Operations Committee, National Association of Electri
cal Distributors, New York Retail Traffic Association, Inc., and Pencil Makers Association, Inc. at 
11, submitted in Restructuring Proceedings, supra note 1 . 

100. Initial Statement of Bell & Howell Business Equipment Group at 3, submitted in Restructur
ing Proceedings, supra note 1. 

101. Initial Statement of NCR Corporation, Systemedia Division, at 3, submitted'in Restructur
ing Proceedings, supra note 1 . 
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carrier industry, creating problems for both shippers and carriers.' 02 Yet, if 
there was one complaint expressed more frequently than the rest, it was the 
virtually unanimous sentiment that charges on small shipments were much 
too high. 

Thus, the shippers and receivers not only felt that the service being 
provided them was woefully deficient, but also that the price of receiving 
that inadequate service was too high.' 03 This is not to say that the shippers 
generally felt that small shipments should be cross-subsidized. To the con
trary, there was support for the proposition that rates should reflect the cost 
of service. As was stated by the National Industrial Traffic League (NIT 
League) in its initial statement: 

The League supports the concept of rates reflecting the cost of service so that 
no one element of carrier traffic is called on to subsidize other traffic. But the 
cost of service must be a proven, reliable cost, to the extent any costing, by 
definition, involves the broad use of estimates and assumptions. At best, cost 
allocation is an art, not a science. ' 04 

Similarly, the National Retail Merchants Association (NRMA), in its ini
tial statement, stated: "Obviously, the carriers must have compensatory 
rates if they are to adequately provide the service.'" 05 The area of disa
greement with the carriers was whether existing rates on small shipments 
were in fact compensatory, however. Such a conclusion could not be 
made, the shippers argued, based upon present cost analysis.' 06 It would 
first be necessary to develop and apply new accurate and reliable costing 
systems and analysis.' 07 One shipper organization went so far as to allege 
that the small shipment traffic had been, in fact, subsidizing the larger ship
ments, which were underpriced.' 08 

There was one element of the current costing system utilized by the 
Commission that was attacked by the shippers. It was the much-maligned 
platform study.' 09 It was submitted that a moratorium be placed by the 
Commission on restructuring, until such time that there was a new platform 

102. Initial Statement of Western Electric Company, Inc. at 3, submitted in Restructuring Pro
ceedings, supra note 1. 

103. There was.' however, a great diversity of opinion not only between shippers and carriers, 
but between shipper and shipper. One company exclaimed: "We have not experienced any 
problems in connection with L TL or small shipment traffic." Initial Statement of Armstrong Cork 
Company at 1, submitted in Restructuring Proceedings, supra note 1. 

104. Initial Statement of NIT League at 2-3, submitted in Restructuring Proceedings, supra note 
1. 

105. Initial Statement of NRMA at 8, submitted in Restructuring Proceedings, supra note 1. 
106. Initial Statement of NIT League at 5, submitted in Restructuring Proceedings, supra note 

1 . 
1 07. Initial Statement of NRMA at 11, submitted in Restructuring Proceedings, supra note 1. 
108. Initial Statement of The Southern Traffic League at 6, submitted in Restructuring Proceed

ings, supra note 1. 
109. See note 87, supra. 
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study and more reliable cost analysis. 11 0 One organization asserted that it 
was unfair to assign the great bulk of platform handling cost to the small 
shipments, in that one of the major reasons why the "smalls" underwent 
such excessive platform handling was because of conscious operation de
cisions on the part of the carriers themselves. Such platform handling was 
purportedly engaged in to reduce other expenses, such as line-haul costs 
which fell most heavily on the larger shipments. By consolidating the small 
shipments and placing them on trailers with larger shipments, the line-haul 
costs for larger shipments were accordingly reduced. 111 The occasion was 
also utilized to denigrate the "through" as opposed to "carried" method of 
costing. It was stated that: "To the extent that the through costing method 
does attribute such additional platforming services to the delivery carrier, 
the present costing techniques are significantly misleading." 112 Thus, al
though there was general agreement that a cost of service rate structure 
was a commendable goal, it was argued that there were no suitable meth
odologies for determining the cost of service at this time. 

Disagreement among the shipper representatives was more wide
spread with regard to the merits of the classification system itself. Some 
groups steadfastly defended the classification system because, in part, of 
the nature of the commodities they shipped as related to the classification 
system. 11 3 The NIT League stated that it knew of no examples of unfair 
pricing.114 Yet, other organizations attacked the classification system. As 
was stated by the New Orleans Traffic and Transportation Bureau: 

A conclusion appears that the present system of rating of small shipments 
through commodity classification is an unsuitable vehicle. That the inherent 
difficulties of handling small shipments are shared by shipper and carrier with 
some degree of likeness. That the impact of expense upon the small shipment 
is most prominent in areas of shipper inefficiency in packaging and tender, 
compounded by incapability of motor carriers to effectively cope with the prob
lem.115 

Likewise, other shippers urged the Commission to resolve the shortcomings 
of the classification system in a separate proceeding.116 

110. Initial Statement of DTPTC and NSSTC at 2, 13, submitted in Restructuring Proceedings, 
supra note 1. Initial Statement of Spring Mills, Inc. at 2, submitted in Restructuring Proceedings, 
supra note 1. 

111. Reply Statement of NIT League at 7, submitted in Restructuring Proceedings, supra note 
1 . 

112. Initial Statement of NIT League at 14, submitted in Restructuring Proceedings, supra note 
1. 

11 3. Reply Statement of Southern Furniture Manufacturers Association at 5, submitted in. Re
structuring Proceedings, supra note 1. 

114. Initial Statement of NIT League at 19, submitted in Restructuring Proceedings, supra note 
1 . 

115. Reply Statement of New Orleans Traffic and Transportation Bureau at 8, submitted in 
Restructuring Proceedings, supra note 1. 

116. Initial Statement of Traffic Managers Conference of California at 6, submitted in Restruc-
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The shippers' representatives propounded numerous recommenda
tions to the Commission for the improvement of the small shipment prob
lem. It was suggested that the Commission should grant small shipment 
operating certificates of a two year limited term nature for all shipments 
under 1,000 pounds, over broad geographic areas, with the certificate re
newable at the end of the two years if the carrier was in fact adequately 
serving the public. 117 The issuance of such a certificate would be condi
tioned on individual ratemaking. It was suggested, furthermore, that carri
ers use joint terminals, for the handling of small shipments, and pool freight. 
Similarly, jOint agents for pickup and delivery could be utilized. It was also 
suggested that a UPS-type service be authorized for shipments weighing up 
to 300 pounds, and that existing carriers establish separate divisions to 
transport smaller shipments. 118 Other participants specifically urged that 
the weight limits of the UPS authority be increased, as well as those of other 
small shipment specialists. 119 One organization expressed the view that, 
for small shipments to be handled efficiently, a carrier must specialize ex
clusively in that field. 120 

The Traffic Managers Conference of California, searching for a more 
equitable basis on which to structure current small shipment rates, drew an 
example from other transportation modes. It observed: 

Airline and air forwarding companies appeared to have solved this problem by 
allowing for a break-out in charges between pickup, line-haul and delivery of 
an order. In many instances they also provide rates on multiple pickup and/or 
delivery of shipments. We recommend that the Interstate Commerce Commis
sion consider a similar requirement for motor common carrier L TL rates and 
tariff publications under its jurisdiction. 121 

Other shippers suggested rate discounts for multiple pickups, 122 a pickup 
and delivery allowance, and special rates for a component service only, 
including pickup, terminal handling, billing, line-haul, and delivery.123 

Thus, while steadfastly maintaining their ground on such issues as 

turing Proceedings, supra note 1; see also the Reply Statement of Norris Industries at 4, submitted 
in Restructuring Proceedings, supra note 1 . 

117. Initial Statement of DTPTC and NSSTC at 7-8, submitted in Restructuring Proceedings, 
supra note 1. 

118. Id. at 8-9. 
119. Initial Statement of Norris Industries at 4, submitted in Restructuring Proceedings, supra 

note 1; see also Initial Statement of NCR Corporation, Systemedia Division at 7, submitted in Re
structuring Proceedings, supra note 1. 

120. Initial Statement of Steel Office Furniture Traffic Association at 4, submitted in Restructur
ing Proceedings, supra note 1. 

121. Initial Statement of Traffic Managers Conference of California at 3-4, submitted in Restruc
turing Proceedings, supra note 1. 

122. Initial Statement of General Mills, Inc. at 6, submitted in Restructuring Proceedings, supra 

note 1. 
123. Initial Statement of DTPTC and NSSTC at 6, 9, submitted in Restructuring Proceedings, 

supra note 1. 
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through versus carried costs and the controversial platform handling study, 
the shippers' organizations submitted numerous proposals to ameliorate 
the small shipment problem. What was wanted most strongly in the interim 
was a moratorium on any rate restructuring until such time as more sophisti
cated costing methods could be devised. 

B. GOVERNMENTAL AGENCIES 

A total of five departments and agencies of the federal government 
submitted statements in Ex Parte No. Me-98. Two of those statements, 
those of the Department of Defense (DOD) and the General Services Ad
ministration (GSA), were submitted from the viewpoint of users of motor 
carrier service in the transportation of small shipments. The statements of 
the United States Department of Transportation (DOT), United States De
partment of Justice (DOJ), and Federal Energy Administration (FEA), ad
dressed the policy question of the proceeding from the point of view of 
those departments themselves. 

Despite these two differing viewpoints, there was unanimity of voice 
among the agencies with regard to the establishment of cost-oriented rates. 
As was stated by DOJ, "[m]otor carrier L TL rates should, to the greatest 
extent possible, be constructed on the basis of motor carrier costs properly 
allocable to the handling of that type of traffic." 124 Even GSA, with its 
shipper orientation, supported restructuring, if the restructuring was sup
ported by accurate carrier evidence reflecting differences in the cost and 
handling of transporting respective categories of traffic. 125 There was sim
ply no sentiment in favor of any rate system where cost subsidization was 
allowed to exist. 126 

The DOJ accepted the view that small shipments were in fact being 
subsidized by larger shipments. It was stated that: 

At present it appears that small shipment tariffs are too low while larger ship
ment rates are excessive. The result is a system of cross-subsidization or 
wealth transfers from shippers of large shipments to shippers of small ship
ments. Small shipment products are wastefully promulgated and large ship
ment products are artifically supressed. In this way the waste reaches far 
beyond the regulated industry itself into society at large. 1 27 

124. Initial Statement of Dep't of Justice at 2, submitted in Restructuring Proceedings, supra 
note 1. 

125. Initial Statement of General Services Administration at 3, submitted in Restructuring Pro
ceedings, supra note 1. The State of Michigan Department of Management and Budget, the 'one 
state agency to participate in the proceeding, also supported such a view in its Initial Statement at 
4, submitted in Restructuring Proceedings, supra note 1. 

126. Initial Statement of Federal Energy Administration at 7, submitted in Restructuring Pro
ceedings, supra note 1. 

127. Initial Statement of Dep't of Justice at 6, submitted in Restructuring Proceedings, supra 
note 1. 
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DOT called such a view "virtually unchallenged." 128 The criticism of the 
governmental departments extended also to the classification system itself. 
The existing classification system was challenged by DOJ, 129 000,130 and 
FEA.131 FEA suggested that density-based rates, such as the coordinated 
freight classification utilized by the New England Motor Rate Bureau in the 
New England territory, were superior. 1 32 

GSA cited various service failures which it encountered in the move
ment of small shipments, but these were no different than those which had 
been cited by the various shipper representatives. Not surprisingly, be
cause of the amount of traffic controlled by it and the corresponding lever
age obtained, DOD indicated that it had received satisfactory small 
shipment service in the past. 133 

In the area of rates and operations, suggestions were submitted to im
prove the small shipment situation. DOD voiced approval for the utilization 
of freight-all-kinds (FAK) rates, noting that it had experience with such rates 
moving at a reduced level, as is permitted on government traffic by the 
Interstate Commerce Act. 134 DOJ suggested that flexibility should be per
mitted carriers to raise and lower rates in accord with short term develop
ments.135 DOT also proposed greater pricing flexibility, as well as the 
availability of alternative rates based on differing service. 136 FEA sup
ported the establishment of aggregate tender rates, distribution rates on a 
FAK basis, and released rates on small shipments. 137 

The possibility of achieving operating efficiencies in the transportation 
of small shipments was an important part of the departments' submissions. 
GSA proposed a centralized pickup and delivery on the "cluster concept" 

128. Initial Statement of Dep't of Transportation at 2, submitted in Restructuring Proceedings, 
supra note 1. 

129. Initial Statement of Dep't of Justice at 13, submitted in Restructuring Proceedings, supra 
note 1. 

130. Initial Statement of Dep't of Defense at 7, submitted in Restructuring Proceedings, supra 
note 1. 

131. Initial Statement of Federal Energy Administration at 32, submitted in Restructuring Pro
ceedings, supra note 1 . 

132. {d. The New England area is the only region of the country where the National Motor 
Freight Classification is not utilized. 

133. Initial Statement of Dep't of Defense at 8, submitted in Restructuring Proceedings, supra 
note 1. 

134. Property transported for the United States Government, as well as state and municipal 
governments, may move at reduced rates pursuant to the provisions of 49 U.S.C.A. § 10721 (b)(1) 
(West Supp. 1979). 

135. Initial Statement of Dep't of Justice at 8-10, submitted in Restructuring Proceedings, 
supra note 1. 

136. Initial Statement of Dep't of Transportation at 3, 9, submitted in Restructuring Proceed
ings, supra note 1 . 

137. Initial Statement of Federal Energy Administration at 23, 26, 30, submitted in Restructur
ing Proceedings, supra note 1. 
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for urban services. 138 GSA also advanced the concept of utilizing auto
mated equipment in terminal, unitization hardware, and motor vehicles to 
handle palletized or containerized small shipment loads. 139 FEA added its 
support to a pooling concept, the elimination of deadhead miles on 
backhauls, and the use of transportation facilitation centers (TFC), where 
one carrier would be assigned the task of performing pickup, delivery, con
solidation, and breakbulk for all common carriers operating in a metropoli
tan area. 140 FEA was also a proponent of substituted intramodal services 
in which a common carrier with excess capacity would transport shipments 
along the same traffic lane for other common carriers encountering equip
ment shortages. 141 It was felt by DOT that the Commission should provide 
some incentive for continued improvements in efficiency in the transporta
tion of small shipments. It proposed that restructuring should be based, at 
least in part, on efforts by the carriers to improve their efficiency in this 
regard. 142 

One of the most novel ideas was that for the establishment of a sub
sidy revenue fund. OOJ advanced that such a fund should be set up to 
subsidize shippers directly if a judgment were made that the continued 
business activity of those shippers would be in the public interest, even 
though there was inadequate demand for their products to cover the ship
ment cost. (This assumes, of course, an end to cross-subsidization of small 
shipments.)'43 DOT believed that with freer entry, this situation would not 
exist except in very isolated instances. 144 The governmental departments 
generally supported the ICC's examination of the small shipment problem. 
The Commission was urged to take an activist role in implementing re
forms.145 

C. CARRIER REPRESENTATIONS 

Submitting a joint statement were numerous tariff bureaus, including 
the Central States Motor Freight Bureau, Inc., the Eastern Central Motor 

138. Initial Statement of General Services Administration at 6, submitted in Restructuring Pro
ceedings, supra note 1. 

139. Id. 
140. Initial Statement of Federal Energy Administration at 8, 19, submitted in Restructuring 

Proceedings, supra note 1 . 
141.ld.at12. 
142. Initial Statement of Oep't of Transportation at 13, submitted in Restructuring Proceedings, 
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143. Initial Statement of Oep't of Justice at 16, submitted in Restructuring Proceedings, supra 
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Carriers Association, Inc., the Middle Atlantic Conference, the Middlewest 
Motor Freight Bureau, the New England Motor Rate Bureau, the National 
Motor Freight Traffic Association, the Niagara Frontier Tariff Bureau, Inc., 
the Pacific Inland Tariff Bureau, Inc., the Rocky Mountain Motor Tariff Bu
reau, Inc., and Southern Motor Carriers Rate Conference (hereinafter the 
MC-82 Bureaus 146). Submitting separate statements were two other bu
reaus, the Motor Carriers Traffic Association, Inc., and the Central & South
ern Motor Freight Tariff Association, Inc. The Regular Common Carrier 
Conference (RCCC) of the American Trucking Associations, as well as five 
carriers individually, also submitted statements in response to the Ex Parte 
No. MC-98 proceeding. 

The MC-82 Bureaus pointed to numerous problems encountered by 
them in the transportation of small shipments. It was noted that there was a 
multitude of individual demands for service. Shippers often possessed out
moded and inadequate loading and unloading facilities, making it difficult 
for the general freight carriers to provide service. Certain shippers de
manded that extra copies be provided of freight bills and other shipping 
documents, leading to an excessive amount of paperwork on small ship
ments. General freight carriers encountered single shipment tenders, in
stead of multiple tenders, on frequent occasions. Poor packaging was 
another factor cited in the handling of small shipments by general freight 
carriers. Some shippers insisted that pickups and deliveries be performed 
at specific times of the day, even down to the exact hour. Other shippers 
required that appointments be made before pickup or delivery, sometimes 
as much as 48 hours in advance. Still other shippers refused to receive any 
freight on one or more days of the week. 1 47 

The heart of the matter, however, from a carrier standpoint, had to do 
with the pricing of small shipments. As shipper representatives thought that 
the pricing on small shipments was too high, the carriers were convinced 
that the converse was true. As was stated by the MC-82 Bureaus, 

The basic competitive problem to which the Commission refers does not lie in 
the maintenance of the classification-based rate structure on L TL traffic. 
Rather, it lies in the fact that shipments under 500 pounds, as a category of 
traffic, do not pay their way under the present system of class rates and mini
mum charges. The consequence is that shipments of heavier weights are re
quired to bear a disproportionate share of the burden for meeting the carrier's 
need for overall revenues sufficient to enable them to discharge their duty to 
render adequate service. The unavoidable result of this i~ the actual or 
threatened diversion of the heavier weighted shipments to other forms of car
riage. 148 

146. Ex Parte No. MC-82, New Procedures in Motor Carrier Revenue Proceedings, 339 I.C.C. 
324 (1971). 

147. A History of Restructuring,. supra note 92, at 6-7. 
148. Id. at 3. 
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A similar view was expressed by RCCC, that some shipments produced 
large deficits while others were burdened with the task of making up for 
those deficits.149 Likewise, individual carriers participating in Ex Parte No. 
MC-9a echoed the view that there was a need for the cessation of this 
cross-subsidization.15o 

The agreement ended, though, among the carrier submissions, with 
regard to the continued viability of the classification system. The MC-82 
Bureaus commenced their statement with a defense of the National Motor 
Freight Classification (NMFC).151 Their enthusiasm, however, was not 
seconded by other motor carrier participants. Yellow Freight System, Inc., 
for example, referred to the existence of truckload classes and minimum 
weight factors, stating that it was time' 'to remove the shackles of this his
toric pitfall. .. from the National Motor Freight Classification." 152 Jones 
Transfer Company referred to the existence of flat charges applying on 
shipments less than 500 pounds, varying with distance and by 50-pound 
increments and applying on interstate traffic moving within the state of 
Michigan, as a superior pricing system. 153 Georgia Highway Express, Inc., 
stated: 

That actually up to 500 pounds and even to 1,000 pounds--other than in 
light and bulky and in high value traffic-there really is very little difference in 
characteristics, and classification principles have really little to do with the mini
mum charge for the traffic other than in the amount of weight that moves under 
the minimum charge. Actually, the number of pieces in the shipment would 
probably have more cost impact than classification. 1 54 

Neither were the Central & Southern carriers enamored with the NMFC 
system. They also urged the establishment of a density-related classifica
tion.155 In addition to a revamping of the classification system, other carri-. 
ers felt that tariff incentives should be initiated, such as multiple pickup 
allowances. 156 

149. Initial Statement of Regular Common Carrier Conference (RCCC) of the American Truck
ing Association, Inc. at 5, submitted in Restructuring Proceedings, supra note 1. 

150. Initial Statement of Jones Transfer Company at3, submitted in Restructuring Proceedings, 
supra note 1; Initial Statement of Yellow Freight System, Inc. at 4, submitted in Restructuring 
Proceedings, supra note 1 ; Initial Statement of Transamerican Freight Lines, Inc. at 1, submitted in 
Restructuring Proceedings, supra note 1. 

151. A History of Restructuring, supra note 92, at 2-3. 
152. Initial Statement of Yellow Freight System, Inc. at 1-2, submitted in Restructuring Proceed

ings, supra note 1. 
153. Initial Statement of Jones Transfer Co. at 3, submitted in Restructuring Proceedings, 

supra note 1. 
154. Initial Statement of Georgia Highway Express, Inc. at17, submitted in Restructuring Pro

ceedings, supra note 1. 
155. Initial Statement of Central & Southern Motor Freight Tariff Association, Inc. at 34, submit

ted in Restructuring Proceedings, supra note 1. 
156. Initial Statement of Alvan Motor Freight, Inc. at 1, submitted in Restructuring Proceedings, 

supra note 1 . 
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Various tariff incentives were also suggested by the MC-82 Bureaus in 
their joint statement. They submitted, as Appendix B to their initial state
ment, a model tariff, denoted "Tariff 499." Tariff 499 is actually the prod
uct of the Middle Atlantic Conference. As explained by the MC-82 
Bureaus, 

It is a small shipments tariff embodying a pricing system of rates, charges, 
allowances, and discounts which can be tailored to the needs of each individ
ual shipper. Thus, it provides freight-all-kinds rates and charges graduated by 
weight, number of pieces, and volume. It offers discounts on shipments ten
dered to the carrier at its terminal, on shipments that are prepaid, on shipments 
that are tendered in multiples. 157 

Crucial to the actual publication of this tariff, however, according to the MC-
82 Bureaus, was the receipt of released rates authority from the Commis
sion, pursuant to the terms of the Act. 158 

In addition to this innovative tariff, a creative alternative to present pric
ing systems was submitted by Georgia Highway Express. That carrier 
urged the adoption of a transaction charge rate structure. Such a rate 
structure would impose a flat transaction charge to reflect the costs incurred 
solely because a carrier handled a particular shipment. This would include 
all costs except those related to the number of pieces in a shipment, 
weight, and distance. 159 Added to the flat transaction charge 160 would be 
a hundredweight rate times the actual weight of the shipment. 161 Thus, 
although the carrier would receive compensation for each additional pound 
in a shipment, the cost per hundredweight to the shipper would reduce 
substantially with an increase in weight. This, in the opinion of the propo
nent, would provide a significant incentive to the shipper to transport larger 
shipments and to the receiver to order larger shipments. 162 

Both the RCCC and the MC-82 Bureaus felt it necessary to defend the 
Commission's controversial platform study from attack by various shipper 
interests. 163 Yet both groups urged upon the Commission speed in the 
completion of a new platform study.164 At the same time, the MC-82 Bu
reaus emphasized that "cost finding is not a science but a constantly evolv-

157. A History of Restructuring, supra note 92, at 5. 
158. 49 U.S.C.A. § 10730 (West Supp. 1979) provides that the Commission may authorize or 

require motor carriers to furnish transportation under limited liability, as opposed to full liability, if the 
"value would be reasonable under the circumstances surrounding the transportation." 

159. Initial Statement of Georgia Highway Express, Inc. at 24, submitted in Restructuring Pro-
ceedings, supra note 1. 

160. The example transaction charge suggested by Georgia Highway Express was $7.00. Id. 
161. Id. 
162. Id. at 25. 
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RCCC at 4, submitted in Restructuring Proceedings, supra note 1. 
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ing art." 165 

The MC-82 Bureaus acknowledged their duty to establish rates, but at 
the same time admonished the Commission that it had the duty to provide 
guidelines for the carriers. 166 

The battlelines drawn, then, by the submissions of the parties in Ex 
Parte No. MC-98 were changed only slightly from the earthworks of earlier 
skirmishes. The challenge presented to the Commission, in light of this 
record, was not so much to declare a winner but to prevent, once again, a 
theoretical stalemate. Only in this manner could progress finally be made 
toward solving both small shipment problems-the shippers' and the carri
ers' . 

D. THE COMMISSION'S DECISION 

The Commission's decision, served March 27, 1978, is comprised of 
some 136 pages of text with over 100 pages of appendices. Only one 
Commissioner, of the then seven Sitting members, dissented from the issu
ance of the decision, and t~at dissent was only a partial one. 167 The Com
mission made 16 specific recommendations focusing on the service and 
rate areas. As a result of the rulemaking, two new proceedings were 
spawned by Ex Parte No. MC-98 , including an investigation into the classi
fication system and a rulemaking proceeding on released rates to be ap
plied to a small shipment tariff. The decision will be discussed in terms of 
both service and rates, although, again, the two issues are inextricably in
tertwined, as they have been in prior discussions of the small shipment 
problem. 

1. Service 

The Commission, in one recommendation, indicated that it would en
courage the specialization of carriers in the transportation of small ship
ments in the future. The shipper allegations that small shipment service 
was in any way deficient had been contested strenuously by the RCCC and 
the MC-82 Bureaus in their evidentiary submissions in this proceeding. 168 

The Commission, however, implicitly found that small shipment service was 
in fact deficient by its pronouncements on carrier specialization. It is true 
that the Commission did not state any intention of discouraging general 
freight carriers from handling small shipments in the future. Rather, the 
Commission found that small shipments could be handled most efficiently 

165. A History of Restructuring, supra note 92, at 14. 
166. Id. at 16. 
167. Restructuring Proceedings, supra note 1, at 3. 
168. A History of Restructuring, supra note 92, and Reply Statement of RGee at 2, submitted 

in Restructuring Proceedings, supra note 1; Reply Statement. 
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either through the utilization of carriers specializing solely in small ship
ments, or by the establishment by general freight carriers of a special divi
sion to handle the transportation of small shipments. 

As the Commission stated in this regard: 
It is not our intention to limit the authority of general commodities carriers. We 
do intend, however, that more carriers will specialize in the transportation of 
small shipments. We believe that these specialized carriers, handling the traf
fic economically and efficiently, will serve as a positive competitive impetus in 
the trucking industry.169 

In order to accomplish this specialization, the Commission stated that it 
would continue to issue certificates of public convenience and necessity 
containing weight limitations in the small shipment area. 1 70 The Commis
siori indicated that then if the Applicant can demonstrate that its proposal is 
responsive to a public need, then the certificates would be granted. 171 The 
Commission made a specific finding that there was a particular need for the 
transportation of small shipments in the area between the 1 OO-pound-per
shipment weight restriction of United Parcel Service, Inc., and the 500-
pound weight cut-off of the small shipment problem itself.172 

In encouraging the establishment of small shipment specialists, the 
Commission explicitly disavowed the view that the transportation of small 
shipments was inherently unprofitable. Even within the category of ship
ments weighing less than 500 pounds, the Commission identified the exist
ence of various subgroups, including (1) parcel delivery, comprised of 
shipments weighing in the main less than 50 pounds; (2) package freight, 
weighing generally anywhere from 50 pounds to 300 pounds; (3) furniture, 
appliances, and small machine cartage; and (4) small-shipment pool distri
bution. 173 The Commission commented on these various subdivisions, 
noting that: 

Each of these divisions of small shipments places a somewhat different burden 
upon the carriers' vehicles, handling equipment, and terminals. Carriers with 
profitable L TL and small shipment specialities generally recognize and capital
ize on the differences. Such recognition is reflected in the design of and place
ment of terminals, fleet selection, and in handling equipment and 
management. 

169. Restructuring Proceedings, supra note 1, at 94. 
170. See note 19 supra. 
1 71. The standard utilized by the Commission in issuing common carrier certificates is gov

erned by 49 U.S.C.A. § 10922 (West Supp. 1979), which provides that an applicant must show 
that it is "fit, willing, and able--{A) to provide the transportation to be authorized by the certificate; 
and (8) to comply with this subtitle and regulations of the Commission; and (2) the transportation to 
be provided under the certificate is or will be required by the present or future public convenience 
and necessity." 

172. Restructuring Proceedings, supra note 1, at 92. 
173. Restructuring Proceedings, supra note 1, at 90. These same divisions had been first 

suggested by one authority on the small shipment problem in Wasserman, The Cause of The Small 
Shipment Problems and An Effective Solution, THE ALPHIAN, September, 1976, at 3. 
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This explains, at least in part, why some carriers complain about ineffi
ciencies associated with small shipments traffic and the comparative high cost 
of handling it, while others pursue this traffic. 174 

The Commission thus took notice of that which several shippers' represent
atives had pOinted out, i.e., that numerous carriers specialized in the trans
portation of small shipments and still possessed extremely favorable 
operating ratios. 

With regard to the service area, the Commission also commented on 
various other suggestions that had been proposed by the parties in Ex Parte 
No. MC-98. The Commission stated that it would encourage the com
puterization of rates, through the use of a mathematica.l formula, so that it 
would be possible for shippers to readily ascertain the correctness of any 
particular rate. (Although this recommendation concerns the actual con
struction of the rates, many shippers mentioned the complexity of small 
shipment rates as a service problem, in that it was impossible for them, 
without extensive calculations, to determine the correctness of rates.)175 
Although it was pointed out that it would be virtually impossible for the 
Commission to mandate an "efficient" packaging method, as suggested 
by carriers and shippers, the use of more efficient packaging methods was 
supported by the Commission. 1 76 

The Commission also informed carriers that they were not prohibited 
from establishing different types of small shipment service, including expe
dited, guaranteed, premium, and other special service, by the publication 
of applicable tariffs. It specifically disclaimed the notion that it had, in a 
past decision, meant to prohibit the filing of such provisions altogether. 177 

The Commission acknowledged that it already could approve pooling ar
rangements, pursuant to the provisions of the Act, as long as the pooling 
provisions resulted in better service to the public and would not unduly re
strain competition. 178 However, with regard to pooling, the Commission 
stated that it would urge that the statutory provision be amended, in order 
that it could provide for the summary informal approval of a substantial pro
portion of such proposals without engaging in the complex proceedings 
currently mandated by the statute. Such an amendment, the Commission 

1 74. Restructuring Proceedings, supra note 1, at 90-91 . 
175. 'd. at 111. 
176. 'd. at 105. 
177. 'd. at 102-03. The Guaranteed Service, Pacific Intermountain Express, 351 I.C.C. 90 

(1975) proceeding was not meant to be a statement of general disapproval of guaranteed service 
provisions, the Commission underscored, pointing out that the PJE. tariff in question therein did 
not involve a special service, and the complete refund of rates involved amounted to a rebate, in 
violation of 49 U.S.C.A. § 11903 (West Supp. 1979). 

178. See, Pacific Intermountain Exp. CO.-lnvest. and Revoc., 122 M.C.C. 649, 665 (1977). 
49 U.S.C.A. § 11342 (West Supp. 1979) permits pooling or division of traffic or services, if specifi
cally approved by the Commission. 
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felt, would allow the expeditious implementation of the energy-efficient 
pooling arrangements. 1 79 

Along a similar line, the Commission referred to the concept of trans
portation facilitation centers. It found that experiments with TFC's had 
failed in the past, so that their future feasibility had not been clearly demon
strated. 180 Still, the Commission cautiously recommended continued fu
ture experimentation with the concept. With regard to loss and damage 
claims, the Commission indicated that there was a public demand and 
need for remedial legislation in this area also. It referred to its past efforts in 
the area 181 and indicated that it would support remedial legislation. Exam
ining overcharge claims, the Commission noted 182 that it had commenced 
its own rulemaking proceeding 183because of shippers' problems with re
gard to the practices and procedures of carriers. Also, the Commission 
reiterated that, in order to promote more efficient use of motor carrier equip
ment, it would support the standardization of size and weight restrictions on 
the nation's highways through legislation. 184 

Moreover, the Commission indicated that, with regard to the service 
complaints regarding pickup and delivery, the failure of existing carriers to 
meet the scheduling requirements of shippers and receivers would receive 
renewed emphasis in all types of proceedings, including operating rights, 
finance, and rate matters. 185 Thus, across an extremely broad front, the 
Commission addressed the problems of shippers with existing service and 
the suggestions put forth by carriers, shippers, and government depart
ments for the amelioration of the service aspect of the small shipment prob
lem. 

2. Rates 

The Commission's treatment of the rate area was no less comprehen
sive. The Commission began by addressing the suggestion that a morato
rium be placed on ali rate restructuring and held that there would be no 
such moratorium. 186 It confronted the issue of costing, observing that 
"[c]osting is a developing science, and as such, will continue to progress. 

179. Restructuring Proceedings. supra note 1 . at 116. 
180. Id. at 126. 
181. See Ex Parte No. 263. Rules. Regulations and Practices of Regulated Carriers with Re

spect to the Processing of Loss and Damage Claims. 340 I.C.C. 515 (1972). 
1 82. Restructuring Proceedings. supra note 1 . at 1 21 . 
183. Ex Parte No. MC-342. Procedures Governing the Processing. Investigation and Disposi

tion of Overcharge. Duplicate Payment. or Overcollection Claims. 358 I.C.C. 114 (1978). This 
action has been concluded by the Commission. and new regulations have been promulgated. 

184. Restructuring Proceedings. supra note 1. at 172. 
185. Id. at 68. 
186. Id. at 6. The action of the United States Court of Appeals for the District of Columbia 

Circuit may have the same practical effect. however. See note 85 and accompanying text. Bu-
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Even though present cost analysis can be improved, it is not so invalid as to 
justify a moratorium on rate restructuring." 187 Yet the Commission recog
nized the need for more precise costing and, accordingly, required the one
time submission of cost-revenue information from MC-82 Bureaus and 
adopted the additional reporting requirements of Appendix E.188 Also on 
the subject of costing, it was emphasized that costing was not the end-all of 
the rate-making process, and the parties were cautioned against any adher
ence to this view. 1 89 

The Commission faced once again the classification problem. It was 
pointed out that "[c]lassification, as it was originally conceived, has be
come somewhat distorted, resulting in the anomaly of having a multiplicity 
of classes for anyone given commodity .... Further, innovations in pric
ing can be, and often are, inhibited by the present classification sys
tem." 190 The Commission noted that the Coordinated Classification 
System, however, as an alternative to the National Motor Freight Classifica
tion, had not resulted in an end to the small shipment problem in New En
gland. 191 Further evidence was needed, the Commission concluded, 
before any ultimate determinations could be made concerning improve
ments in the present system. Accordingly, it instituted an investigation into 
the continued validity of the classification system. 192 

Discussing the inclusion in a small shipment tariff of a FAK rate, where 
rates would include the transportation of any commodity named in a freight 
classification system, whether in straight shipments of anyone commodity 
or in mixed shipments, the Commission declined to support such a provi
sion. It was stated that such FAK rates would ignore the classification and 
commodities principles. 1 93 Those who would be participants in the classifi
cation investigation were invited, however, to present proposals concerning 
the manner in which FAK rates could be utilized without discriminating 
against shippers of consistently low-rated commodities. The continued au
thorization of pickup and delivery allowances was supported by the Com
mission for situations wherein shippers arrange for the separate pickup 
and/or delivery of their freight. In the future, allowances for pickup and 
delivery must be increased whenever there is a rate increase, so that the 
shipper will continue to be compensated for assuming part of the transpor-

reaus using the platform study may have their filings rejected or set for further hearing, as in Rocky 
Mountain Tariff Bureau, I & S M-29941 , December 1, 1978. 

187. Restructuring Proceedings, supra note 1, at 6. 
188.ld.at11,14-15. 
189. Id. at 16-17. 
190 .. Id. at 27. 
191. Id. at 28. 
192. 'd. The investigation was docketed as Ex Parte No. MC-98 (Sub-No.1). 
193. Id. at 33. 
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delivery must be increased whenever there is a rate increase, so that the 
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tation service. 194 Again, the Commission noted that pickup and delivery 
allowances had been well-established under past Commission prece
dent. 195 

The Commission went beyond the mere reiteration of its support for 
pickup and delivery allowances, however. If the carrier elected not to file 
pickup and delivery allowances, then the carriers would be required to have 
small shipment tariffs that set forth two sets of rates. The first set of rates 
would be for pickup and the second for line-haul and delivery of the ship
ment. Pickup would be performed at the option of the shipper only. The 
Commission refused to require the publication of separate delivery al
lowances; it felt that such a provision might overtax the terminal facilities of 
carriers, which were not designed for warehousing. 196 

The Commission believed that its action with regard to pickups and 
deliveries was significant, since these two elements of a carrier's costs 
comprised a substantial portion of the total expense of handling small ship
ments. 197 Because of the importance of pickup costs, the Commission 
also indicated its support for aggregate tender provisions. As stated by the 
Commission, "[i]t is only logical that if a carrier can pickup two or more 
small shipments at one time rather than making a trip for each, its expenses 
will be reduced." 198 The Commission approved of the publication of such 
aggregate tender rates, which provide an incentive to shippers tendering 
several shipments to the carrier at one time. The pickup charges published 
by the carriers should be the same regardless of the amount of shipments 
tendered at one time. 199 This is to be the method whereby shippers re
ceive incentive for tendering multiple shipments, as opposed to any allow
ance system. Again, the Commission noted that it had found in the past 
that reduced rates based on the ability of the shipper to tender large or 
aggregate shipments did not discriminate between shippers. 2oo 

The Commission also discussed the issue of the propriety of discounts 
on prepaid shipments. It had, only recently, instructed carriers that no re
strictions on C.O.D., freight-collect, and order-notify shipments could be 
imposed. 2 0 1 However, the Commission clarified that ruling, with regard to 
the specific issue of prepaid discounts, by stating: 

We no longer view such discounts as 'undue' discrimination. There will always 
be a measure of unfairness or discrimination in the business world, due to 

194. Id. at 38. 
195. Pickup and Delivery Allowance at St. Louis and Kansas City, 64 M.C.C. 163, 165 (1955). 
196. Restructuring Proceedings, supra note 1, at 39. 
197.ld.at45. 
198. Id. 
199. Id. at 46. 
200. Aggregate Class Rates Between Points in the South, Midwest and East, 332 I.C.C. 524 

(1968). 
201. C.OD. and Freight Collect Shipments, 356 I.C.C. 37 (1978). 
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many factors, economies of scale being only one. It is not the Commission's· 
duty to prevent all discrimination, but only that which is 'unjust' and that 
prejudice and preference which is 'undue'.202 

Carriers were cautioned to relate discounts to costs and to provide a signifi
cant enough incentive for prepaid or prepayment shipments. 

Another important area addressed by the Commission centered on the 
permissibility of released rates provisions as applied to all small ship
ments. 203 The Commission felt that, by authorizing released rates, it could 
make the service of regular route general commodities common carriers 
more attractive, since lower rates could be offered if carrier liability were 
limited. The fundamental consideration of the CommiSSion, in determining 
whether to grant released rates, is "the surrounding transportation circum
stances and conditions. "204 The Commission had recognized over 50 
years ago that small shipments have traditionally moved in express service 
on a released-rates basis.205 Despite the Commission's interest in the utili
zation of released rates as a device to attract more small shipment traffic to 
general freight carriers, it did not believe that there was sufficient data, 
based on the record in Ex Parte No. Me-98 , to authorize their institution. 
Accordingly, it announced that a survey of shippers was to be taken and 
that a second rulemaking proceeding would be instituted on the subject of 
released rates for shipments weighing 500 pounds or less in conjunction 
with a small-shipments tariff.206 

The Commission also encouraged the publication of other kinds of dis
counts. For example, if a shipper would allow a carrier to pick up its small 
shipments at any time, or at an odd time, such as at night, the carrier could 
offer such shippers a discount based on its reduced costs. Similarly, if a 
shipper required that its small shipments be picked up at a set time, the 
carrier could impose extra charges based on its increased costS. 207 

One other reporting requirement was also imposed in an amendment 
to 49 C.F.R. §1104.10. Carriers, in rate proceedings, would be required 
to provide summaries of what steps had been taken to reduce costs on 
small shipments within the year prior to the time of filing of the revenue 
proceeding. Subjects to be included were rate innovations, terminal 
changes, technology developments, and any other operational improve-

202. Restructuring Proceedings, supra note 1, at 65. 
203. See note 158, supra, and accompanying text. 
204. Restructuring Proceedings, supra note 1, at 55. See a/so, General Commodities-Ameri

can Delivery Systems, Inc., 351 I.C.C. 760, 766 (1976). 
205. In the Matter of Express Rates, Practices, Accounts and Revenues, 43 I.C.C. 510 (1917). 
206. Restructuring Proceedings, supra note 1, at 55. This rulemaking proceeding was dock

eted as Ex Parte No. MC-98 (Sub-No.2). It, like Ex Parte No. MC-98 (Sub-No.1). is pending at this 
time before the Commission. 

207. Id. al 68. 
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ments affecting small shipment costS. 2 0 8 

Finally, the Commission commended the MC-82 Bureaus and Georgia 
Highway Express for their tariff submissions. Tariff 499 revisions with re
gard to FAK rates, as well as released rates, were not approved, pending 
the Commission's investigation on both of these issues. 209 The Georgia 
Highway Express tariff proposal was not adopted because its transaction 
charge did not provide for optional pickup and delivery. However, the 
Commission believed that its separate pickup charges accomplished an 
end similar to that of the transaction charge recommended by Georgia 
Highway Express but was more effective. 210 The Commission also stated 
generally that both tariff proposals, which provided for allowances, should 
include alternative charges instead. 211 Yet, "[b]oth of these tariffs pro
posed by the carriers have merit." 21 2 

V. EFFECTIVENESS OF Ex PARTE No. MC-98 

The title of Ex Parte No. MC-98 , New Procedures in Motor Carrier Re
structuring Proceedings, is a misnomer, because it refers only to motor car
rier restructuring proceedings. In fact, this rulemaking proceeding 
represents one of the most comprehensive efforts to date by the Commis
sion to solve the small shipment problem from the dual aspect of service 
and rates. It is significant that the title of the proceeding did not dissuade 
the participants from providing the Commission with evidentiary input, al
lowing a complete survey of the field. Although generally partisan in tone, 
the representations of the parties, taken collectively, provided a forward
thinking and creative dialectic aimed at the betterment of the small ship
ment problem. 

This is not to say that Ex Parte No. MC-98 is a radical departure from 
the history which preceded it, as this examination has shown. For example, 
in the area of service deficiencies, the Commission in the instant proceed
ing announced that it would encourage the specialization of carriers in the 
small shipment field, either through carriers which devote their attention ex
clusively to the transportation of small shipments or through the establish
ment by general freight carriers of separate divisions handling small 
shipments. The Commission's statement on these topics were strong in 
tone. They approached, but did not quite reach, the level of a general find-

208. Id. at 79. 
209. Id. at 28, 39, 127. Participant Jones Transfer Co. had called the Commission's attention, 

with regard to FAK rates, to a series of flat charges in effect on Michigan interstate shipments, of 
course. See note 153, supra, and accompanying text. 
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ing of need for new carriers in the small shipment field. 213 Yet, as the 
historical study herein showed, the Commission had, for over twenty years, 
encouraged the specialization of carriers in the small shipment area. Not 
only had UPS received a series of grants of authority over the vehement 
protests of numerous parties, but other small shipment specialists had been 
successful in obtaining authority to serve the shipping public in this area. 
Indeed, the Commission had been a sympathetic audience for shippers 
who wished to support new entrants in the small shipment area. 

Thus, the mere support for small shipment specialists is not to be 
equated with the commencement of a new trend. However, the Commis
sion's encouragement of specialization can be very significant if the words 
are followed by action on the part of the Commission. For example, the 
Commission expressed support for the concept that there was not only the 
need for specialization in the small shipment area, but the small shipment 
area itself could be subdivided into four further specialties. If the Commis
sion, in applications for operating authority, recognizes the small shipment 
specialty and subspecialties, and adds or detracts from the protests of ex
isting carriers, including general freight carriers, based on that recognition, 
then new entrants may actually be tempted to enter this field. As the Com
mission pointed out, it is not inherently unprofitable if it is treated as a spe
cialty. Yet, it is submitted that when they were faced with the opposition of 
general freight carriers, potential entrants in the past may have been de
terred from even attempting to enter the small shipment field. This stalwart 
opposition was by the same general freight carriers that stated that this traf
fic was unprofitable to them. At the same time, the Commission has en
couraged the general freight carriers to set up separate divisions to handle 
small shipment traffic. Presumably, in this manner, the general freight carri
ers could establish the same specialized systems that have made the trans
portation of small shipments profitable for other concerns. 

If new entrants are attracted into the field and general freight carriers 
are persuaded to establish separate divisions for the handling of small ship
ments, innovations with regard to operations in this field would necessarily 
follow, improving service and reducing prices. The test of the policy state
ment will come, however, when the Commission is faced with operating 
rights applications in the small shipment field. The policy statement must 
be translated into a working rule of application in operating rights proceed
ings. 

The Commission addressed other service innovations, including such 
suggestions as pooling, transportation facilitation centers, and the permissi-

213. In Ex Parte No. MC-120, Petition to Relax Entry on the Transportation of Small Shipments 
Weighing 500 Pounds or Less, the Commission has before it a proposal submitted by a passenger 
carrier, TraiIways, Inc., to make a general finding of public convenience and necessity in the small 
shipment area. This is now pending before the Commission. 43 Fed. Reg. 37329 (1978). 
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bility of various levels of service. The Commission indicated that it was 
receptive to virtually any new ideas to improve service in this area. Legisla
tion was suggested in the area of loss and damage claims, uniform size and 
weight restrictions on the highways, and pooling, in order to facilitate the 
remedies in these areas. In the entire service area, however, the most im
portant of all developments is the authorization of new service and the en
couragement of general freight carriers to establish separate divisions for 
the handling of small shipments. The operating efficiencies referred to by 
the Commission will only be utilized effectively to the extent that carriers do 
in fact specialize in small shipments-then, the various innovative devices 
cited by the parties will become meaningful and cost-saving to the motor 
carrier industry. Similarly, new technological developments for material 
handling in the transportation of small shipments can be expected to ac
company the specialization. 

In the rate area, the Commission warned initially, as it had in the past, 
that it was the duty of carriers to present rate proposals to the Commission. 
Yet, after making this general statement, the Commission proceeded to dis
cuss specifically the proposals submitted by both carriers and shippers in 
the rate area, indicating specifically which areas were acceptable to it. This 
was exactly the leadership which had been requested by the MC-82 Bu
reaus, and it represents an important step in any solution of the pricing 
problems that have traditionally confronted small shipments. This lack of 
leadership, in the past, has slowed a solution to the small shipment problem 
substantially. The ICC's reluctance to establish any guidelines or guiding 
principles is perhaps understandable, it should be noted, in light of recent 
court actions which have specifically nullified attempts by the ICC to be 
aggressive in this area. Indeed, the courts have seemed only too ready to 
examine in meticulous detail, not matters of general policy, but minute and 
detailed economic procedures and judgments made by the Commission. 

At the same time, the Commission, in matters such as its controversial 
platform study, delayed too long in commencing its search for a replace
ment after it became apparent that the initial platform study was inadequate 
in several respects. Although costing may not yet be a science, it is imper
missible to shrug away costing deficiencies for art's sake. 

The Commission, in Ex Parte No. MC-9a, did provide some specific 
guidelines for the motor carrier industry in the area of small shipment tariffs. 
Specifically, it prescribed the publication of separate pickup rates apart 
from line-haul and delivery rates. It also supported aggregate tender rates. 
Moreover, it stated that it would not consider prepaid discounts to be dis
criminatory, if in fact they are based upon carrier cost savings. These de
velopments, led by the publication of separate pickup charges and line-haul 
and delivery charges, should have an effect in reducing shippers' cost in 
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the transportation of small shipments as well as in encouraging carriers to 
transport their small shipments in a more efficient manner. 

As the Commission, in the service area, supported certain legislation, 
the Commission, in the rates area, instituted two new rulemaking proceed
ings. The released rates proceeding, specifically relate<;l to the issue of re
leased rates in small shipment tariffs, has the promise of allowing service to 
be provided at still lower cost while providing the shipping public with the 
alternative of moving their small shipments at full value. 214 The other inves
tigation, that relating to the classification system, goes to the very core of 
the construct of a small shipment tariff. The Commission, in denying the 
FAK rate approach of Tariff 499, indicated its adherence to the National 
Motor Freight Classification once again. The Commission, it is submitted, 
did not give due weight to the systems of flat charges that are already in 
effect today, such as those cited by Jones Transfer. At the same time, the 
general investigation into the classification system, and the relative merits of 
the National Motor Freight Classification (as opposed to the Coordinated 
Freight Classification in use in New England) will provide needed hard data 
in this area. Also, an opportunity will be presented for parties to present 
ways in which the use of FAK rates would not discriminate against consis
tent shippers of lower-rated commodities. Moreover, the Commission's re
luctance to eschew the National Motor Freight Classification on all small 
shipments is understandable in light of the court decision in National Small 
Shipments Traffic Conference, Inc. v. United States, 215 in which Judge 
Friendly redressed the Commission for ignoring, contrary to the dictates of 
the Act, classification principles. 

VI. CONCLUSION 

Ex Parte No. MC-98 is by no means a final solution to the small ship
ment problem. 21 6 It does seem, howe~er, to be the most positive step to 
date in the struggle with this vexing, amorphous problem. It certainly repre
sents, furthermore, a retreat from the ndrrow, reflexive reaction exhibited by 
both shippers and carriers in earlier p

1

roceedings. 217 The recommenda-
, 

214. The Commission contemplates, in the rate-making proceeding, the establishment of a two-
tiered rate structure for small shipment tariffs, with: the shipper having freedom to choose lower 

I 

rates on goods moving at less than full value or higher rates on shipments transported at actual 
w~e. ! 

215. 321 F.Supp. 500 (1970). ·1 

216. Ex Parte No. MC-98 is not administrativel~ final. Petitions for administrative review were 
filed by RCCC, ECMTA, Middle Atlantic Conferenc'e, The New England Motor Rate Bureau, and 
the Rocky Mountain Motor Tariff Bureau, Inc., all fi~e of which are carrier groups. 

21 7. This reflexive reaction against change was decried by Commissioner Arpaia (dissenting) 
when he stated that i 

[t]here is nothing in the act which permits us to condemn a rate merely because it departs 
from a tradition. Indeed, we should not be go~emed by the dead hand of the past, but 
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1

roceedings. 217 The recommenda-
, 

214. The Commission contemplates, in the rate-making proceeding, the establishment of a two-
tiered rate structure for small shipment tariffs, with: the shipper having freedom to choose lower 

I 

rates on goods moving at less than full value or higher rates on shipments transported at actual 
w~e. ! 

215. 321 F.Supp. 500 (1970). ·1 

216. Ex Parte No. MC-98 is not administrativel~ final. Petitions for administrative review were 
filed by RCCC, ECMTA, Middle Atlantic Conferenc'e, The New England Motor Rate Bureau, and 
the Rocky Mountain Motor Tariff Bureau, Inc., all fi~e of which are carrier groups. 

21 7. This reflexive reaction against change was decried by Commissioner Arpaia (dissenting) 
when he stated that i 

[t]here is nothing in the act which permits us to condemn a rate merely because it departs 
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tions reached by the Commission in this proceeding are, to a very great 
degree, the result of the thought-provoking input of the various shipper, 
carrier, and governmental participants. If these recommendations are in 
fact utilized by the Commission in its day-to-day decision making, both rate 
and service problems (from the standpoint of shippers and carriers) should 
be decreased dramatically. This, perhaps, is the most important qualifica
tion of all, for much of what was said in Ex Parte No. MC-98 with regard to 
both service and rates was merely a reiteration, for both the Commission's 
benefit and the benefit of the parties which appeared before it, of past prin
ciples, enunciated in a more positive and meaningful way. 

should permit the carriers subject to our regulation to initiate departures from the .conven
tional to attain lawful ends. As a matter of fact, if it were otherwise, we would be in the 
position of the author of the rhyme: 

"I do not like thee, Doctor Fell; 
The reason why, I cannot tell; 
But this I know, and know full well, 
I do not like thee, Doctor Fell." 

Surcharge on Small Shipments Within Central States, 63 M.C.C. 157,205 (1954). For many 
years, it is submitted: shippers and carriers alike were in the position of the author of the poem. 
The resulting frustration was best expressed in Ex Parte No. MC-98 by Arthur W. Todd: 

Once upon a time, when we were very little, there was a small boy (not this respondent) 
whose manners were impeccable and whose emotions were human who, when he was 
very angry, could think of no better expletive than "streetcar." Today, perhaps "street
car" is the only expletive that has not been used by one party or another, with respect to 
"the small shipment problem." 

Initial Statement of Arthur W. Todd, individual, at 1, submitted in Restructuring Proceedings, supra 
note 1. 
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International Air Transportation: The Effect of the 
Airline Deregulation Act of 1978 and the 

Bermuda II Agreement 

BENJAMIN A. SIMS· 

INTRODUCTION 

In an effort to assess the future of United States international air trans
portation, this article will focus upon the historic private, as well as recently 
enacted statutory and administrative, mechanisms which have brought U.S. 
international air transportation to its present status. 1 It will be seen that 
there are a considerable number of often conflicting or competing interests 
which must be balanced, such as those of the consumer, U·.S. scheduled 
international and domestic air carriers, U.S. charter and cargo air carriers, 
U.S. foreign policy, foreign air carriers, and foreign governments. The Ber
muda agreements2 between the U.S. and the United Kingdom of Great Brit
ain and Northern Ireland will be studied with emphasis upon Bermuda II, 

• Member of Arizona and D.C. Bars; B.A., Univ. of Arizona, 1963; J.D., Univ. of Arizona, 
1974; LL.M. candidate, George Washington University. 

1. Though nonexistent at the beginning of this century, the air transportation industry gener
ated passenger revenues on United States international trunk carriers for the 1 2 months ending in 
June 1978 of $2,985,000,000, and over 3,927,783 passengers were enplaned. C,V,L AERONAU
TICS BOARD, XI-2 AIRLINE INDUSTRY QUARTERLY ECONOMIC REPORT 8 (Sept. 1, 1978); C,V,L AERONAU
TICS BOARD, XXIV-6 AIR CARRIER TRAFFIC STATISTICS 15 (June 1978). 

2. Air Services Agreement, Feb. 11, 1946, United States-United Kingdom, 60 Stat. 1499, 
T.I.A.S. No. 1507 [hereinafter cited as Bermuda I]; Air Services Agreement, July 23, 1977, United 
States-United Kingdom, T.I.A.S. No. 8641 [hereinafter cited as Bermuda II). 
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which has been characterized as "the greatest step backward in forty years 
of attempting to bring market-oriented competition to international avia
tion. "3 Part of the problem will be found to be a result of the changing and 
often fragmented approach to negotiations by the U.S. Departments of 
State and Transportation, the Civil Aeronautics Board, and other interested 
parties. Finally, recommendations will be made to remedy defects in the 
current structure used for negotiations in the international air arena. 

I. HISTORICAL 

The establishment of the principle Of sovereignty over national air
space4 has served to check and regulate the admission of aircraft over a 
state's territory as well as requiring that permission to cross it be obtained. 
Thus, the establishment of international airways and landing rights has be
come a matter of negotiation or diplomacy between states and, in a number 
of cases, between states and private airlines or associations. 

In an attempt to reach a multilateral agreement, the United States con
vened the International Civil Aviation Conference in Chicago in 1944.5 

While the U.S. advocated virtually unfettered freedom of the air through the 
so-called' 'five freedoms,' '6 only the first and second freedoms were even-

3. 124 CONGo REC. §12,265 (daily ed. Aug. 1, 1978) (remarks of Sen. Cannon). Senator 
Cannon stated on the Senate floor that Bermuda II resulted from "a new, make-shift negotiating 
structure.. ." Id. 

4. For a history of the development of this now settled principle. see generally Sand, Freitas 
& Pratt, An Historical Survey of International Air Law Before the Second World War, 7 MCGILL L.J. 
24, 33-42 (1960) [hereinafter cited as Historical Survey]; Goedhuis, Air Sovereignty Concept and 
United States Influence on Its Future Development, 22 J. AIR L. & COM. 209 (1955); Cooper, 
Roman Law and the Maxim Cujus Est Solumn in International Air Law, 1 MCGILL L.J. 23 (1952). 

5. U.S. DEP'T OF STATE, 1 PROCEEDINGS OF THE INTERNATIONAL CiVIL AVIATION CONFERENCE 
(1948) [hereinafter cited as CHICAGO CONFERENCE]' The Soviet Union was not represented because 
Portugal, Spain and Switzerland participated. These countries were accused by the Soviet Union of 
possessing Axis sympathies. W. O'CONNOR, ECONOMIC REGULATION OF THE WORLD'S AIRLINES 29 
(1971 ). 

6. The "five freedoms" were set forth in the International Air Transport Agreement. Under it, 
each contracting state grants to the other contracting states the following freedoms of the air in 
respect of scheduled international air services: 

(1) The privilege to fly across its territory without landing; 
(2) The privilege to land for non-traffic purposes; 
(3) The privilege to put down passengers, mail and cargo taken on in the territory of the 

State whose nationality the aircraft possesses; 
(4) The privilege to take on passengers, mail and cargo destined for the territory of the 

State whose nationality the aircraft possesses; 
(5) The privilege to take on passengers, mail and cargo destined for the territory of any 

other contracting State and the privilege to put down passengers, mail and cargo 
coming from any such territory. 

International Air Transport Agreement, Dec. 7, 1944, art. I, § 1,59 Stat. 1701, E. A. S. No. 488. 
The U.S. subsequently denounced the International Air Transport Agreement effective July 25, 
1947. U.S. Dep't of State Circular Telegram 800:796/7-2546 (July 25, 1946). For a more com
plete discussion of this agreement and its imperfections, see W. O'CONNOR, ECONOMIC REGULATION 
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tually adopted because of the regulatory requirements espoused by the 
Europeans. The Chicago Conference did attempt, however, to partially by
pass the stalemate concerning the third, fourth, and fifth freedoms by 
promulgating a provisional agreement form to be used by those negotiating 
these rights bilaterally. 7 

The U.S. proposed that economic decisions as to fares, frequencies, 
and routes would be left to the will of the affected airlines subject only to 
restrictions placed on the airlines by their own governments. Aside from the 
CAB certification to fly a particular route, U.S. international airlines would 
legally be subject to no economic regulation since the CAB was powerless 
to control international fares. Although the U.S. envisioned this proposal as 
the international implementation of the American free enterprise system 
which provided for competitive pricing and ease of entry, U.S. domestic 
aviation was heavily subsidized through concealed operating subsidies, 
and other nations recognized this.8 

Because the Europeans possessed devastated economies and obso
lete aircraft and related equipment, they believed that a competitive market 
would have meant extinction of their meager aviation resources. Addition
ally, the Europeans had long resorted to adopting anti-competitive devices 
as an accepted method of protecting national interests. The British, who 
then articulated the European position, have remained consistent to the 
present in demanding a regulatory authority over the control of routes, 
rates, and schedules. 9 

Although the Chicago Conference did not resolve matters involving ec
onomic regulation, it did set up the International Civil Aviation Organization 
(ICAO) to "study any matters affecting the organization and operation of 
international air transport, including the international ownership and opera
tion of international air services on . . . routes . . . ." 1 0 The ICAO has 

OF THE WORLD'S AIRLINES 42-45 (1971). See generally Cooper, Proposed Multilateral Agreement on 
Commercial Rights in International Civil Air Transport, 14 J. AIR L. & COM. 125 (1947). 

7. CHICAGO CONFERENCE, supra note 5, at 127-129. 
8. Note, The Ins and Outs of lATA: Improving the Role of the United States in the Regulation 

of International Air Fares, 81 YALE L.J. 1102, 1111 (1972) [hereinafter cited as Ins and Outs of 
lATA). The federal government gave Pan American and its subsidiary Pan American-Grace 
$47,202,000 in subsidy for the 11 fiscal years July 1, 1929, through June 30, 1940. Curiously, 
the subsidy received by all U.S. domestic carriers during this same period was $59,852,000 even 
though the domestic carriers had flown eight times the passenger miles that Pan American flew. 
The federal government had also expended some $126,468,000 on the construction and mainte
nance of domestic airway facilities. W. BURDEN, THE STRUGGLE FOR AIRWAYS IN LATIN AMERICA .116-
17 (1943). 

9. Address by Lord Swinton, Chairman, United Kingdom delegation to Chicago Conference 
(Nov. 2, 1944), CHICAGO CONFERENCE, supra note 5, at 63-67. Compare Lord Swinton's speech 
with Bermuda II, supra note 2. 

10. Convention on International Civil Aviation, Dec. 7,1944, art. 55(d), 61 Stat. 1180, 
T.I.A.S. No. 1591. 
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avoided, thus far, any participation in international ratemaking. 11 

Because the governments were unable to solve the economic 
problems, the International Air Transportation Association (lATA) was resur
rected in 1944 from its prewar demise. 12 The airlines had originally formed 
lATA in 1919 "with a view to cooperate to mutual advantage in preparing 
and organizing international aerial traffic." 13 It originated as a private asso
ciation of airline operators and remains such today. It must be recognized 
that most of the airlines in the association are solely or largely owned by 
their governments. The unwritten reason for the revival of this organization 
was that lATA would provide informal ratemaking and allocation of the air 
passenger and cargo market. 1 4 

Shortly after Articles of Association were approved for lATA in April 
1945, Pan American Airways announced plans to reduce its transatlantic 
fares by approximately thirty percent. 15 This act was responsible for con
sternation on the part of Great Britain, which had been active in lobbying for 
rate control in international aviation. Pan American's act provided, in part, 
the impetus for the first Bermuda agreement. 1 6 

A. BERMUDA I. 

The first Bermuda bilateral [hereinafter Bermuda I] agreement arose as 
a result of a conference between the United States and Great Britain in 
Bermuda in January 1946. 17 This agreement served as a model for most 
of the bilateral agreements to which the United States has been a party. 
The significance of this agreement was that the United States agreed to 
lATA's economic regulation in return for Great Britain's dropping of its de
mand for control over the number of flights over any specific route which 
would be offered by either party's airlines. 18 Bermuda I provided, in effect, 
that each nation's airlines would be allowed to provide capacity based upon 
their estimates of traffic demands. 

IA TA was to be the moving force in the setting of fares in international 

11. K. PILLAI, THE AIR NET 122-36 (1969). 
12. S. COHEN, lATA: THE FIRST THREE DECADES 77, 80 (1949). 
13. Historical Survey, supra note 4, at 42. 
14. lATA Traffic Conference Resolution, 6 CAB. 639, 640 (1946). The specifics of lATA 

tariff negotiations are described in GaZdik, Rate-Making and the lATA Traffic Conferences, 16 J. 
AIR L & COM. 298 (1949). See also, Note, Impact of Technology on lATA Ratemaking: Problems, 
Prognostications, Proposals, 39 GEO. WASH. L. REV. 1167 (1971). 

15. The one-way fare was to be $275.00. See H. J. SMITH, AIRWAYS ABROAD 10-14 (1950). 
16. Id. 
17. Bermuda I, supra note 2. Bermuda I is actually the Chicago Conference form with an 

"annex" which contains the provisions of the routes and rate controls. In 1948, the U.S. incorpo
rated the "annex" provisions involving lATA into a new form currently known as the "Bermuda 
form." Both "Chicago" and "Bermuda" forms can be found at 3 Av. L. REP. (CCH) ~ 26,306-
26,307 (June 9, 1958). 

18. Bermuda I, supra note 2, at annex § II. 
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air travel under the Bermuda I agreement, which was designed in the belief 
that lATA would normally reach such agreement. Additionally, it was con
templated that the agreed fares would be approved by the governments 
whose carriers negotiated them. Paragraphs (e) and (f) of Bermuda I re
served to governments party to Bermuda I-type agreements the right to dis
appove lATA rate agreements. 1 9 Although these provisons had the effect 
of allowing party governments to regulate fares directly, the provisions were 
impractical means of rate setting. In regard to the U.S., these powers were 
largely meaningless, at least as far as the CAB was concerned, since the 
CAB has never possessed the power to invoke paragraph (e)20 and has 
only recently explicitly possessed any power to wield authority concerning 
the right of summary action under paragraph (f).21 
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19. Bermuda I, supra note 2, at annex § II, n (e) and (f). 
20. This is the view of the CAB and the Department of State. See G. Edles, Legal Bases for 

Scheduled and Charter Air Transportation and the Future Direction of International Aviation Policy 
20 (1975) (unpublished S.J.D. thesis, George Washington Univ.) [hereinafter cited as Edlesj; M. 
STRASZHEIM, THE INTERNATIONAL AIRLINE INDUSTRY 214 (1969) [hereinafter cited as Straszheimj. 
Some commentators have focused on the lack of this power in the CAB prior to 1972, but have 
failed to realize that it may reside in either Congress or the Executive Branch, although not dele
gated. See, e.g., Ins and Outs of lATA, supra note 8, at 1145. But see R. BERGER, EXECUTIVE 
PRIVILEGE 117-62 (1974), where Professor Berger concludes that Congress is the repository of 
such power. Regardless of who possesses such power, it is clear that the United States does have 
the power to suspend. 

21. International Air Fares: Hearings on H.R. 465 Before the Subcomm. on Transportation 
and Aeronautics of the House Comm. on Interstate and Foreign Commerce, 89th Cong., 1 st Sess. 
10-14 (1965). 

22. Edles, supra note 20, at 22. 
23. Transportation Act of 1920, PUb. L. No. 66-152, 41 Stat. 456 (1920). 
24. Civil Aeronautics Act of 1938, PUb. L. No. 75-706, 52 Stat. 973 (1938). 
25. Edles, supra note 20, at 22. 
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opment of the existing airline industry. The clamor for regulation came sur
prisingly from the fledgling airline industry and not from consumers or 
government. 26 

There were, however, unsuccessful attempts made by Pan American 
during the 1930's to achieve legislation which would directly or indirectly 
allow the carrier to possess unregulated control over its international opera
tions. 27 Had Pan American's view been accepted it would have burdened 
the Executive Branch with understandings and agreements between foreign 
nations and Pan American or other private carriers. Fortunately, the Civil 
Aeronautics Act of 1938 provided that the CAB must conduct its business 
in conformity with United States international commitments. 28 However, 
the international airlines were left to their own devices to a much greater 
extent than domestic airlines since international airlines were not regulated 
in regard to adequacy of service or fares and rates. Because of the foreign 
policy implications of international air traffic, the President has ultimate con
trol of entry. This power has been criticized as too broad since the Presi
dent has not been limited solely to foreign policy considerations. 29 In fact, 
the Standing Committee on Aeronautics Law of the American Bar Associa
tion in 1974 supported legislation which would remove presidential review 
of CAB actions concerning overseas or foreign air transportation based on 
economic and domestic political considerations. 3o Under the ABA propo
sal the President would retain his "rights and obligations in the fields of 
national defense and foreign relations. . . ," and a plaintiff would also be 
assured of the availability of judicial review. 31 

Although it is reasonable to remove domestic political considerations 
from the President's decision-making process, removing economic factors 
is impossible since economic factors are the paramount reasons for bilat
eral and multilateral agreements. It appears that the ABA did not want eco
nomic factors of either domestic or international import to be considered 
since the resolution speaks of "removing economic and domestic political 

26. See, e.g., Letter from Ass't Secretary of Commerce J.M. Johnson to Senator McCarran 
(Dec. 16, 1936); letter from Postmaster General J.A. Farley to Senator Wheeler (Mar. 11, 1937), 
both reprinted in Regulation of Transportation of Passengers and Property by Aircraft: Hearings 
Before the Subcomm. on S.2 and S.1760 of the Senate Comm. on Interstate Commerce, 75th 
Cong., 1 st Sess. 89, 140 (1937)[hereinafter cited as 1937 Senate Hearings]. The War Dep't was 
neutral concerning the proposed legislation. 1937 Senate Hearings at 47. 

27. See testimony of Comm'r Joseph Eastman, id. at 70; testimony of Edgar S. Gorrell, id. at 
511. 

28. Civil Aeronautics Act of 1938, Pub. L. No. 75-706, § 1102, 52 Stat. 973 (1938). 
29. See 49 U.S.C. § 1461 (1976) (statute defining Presidential power to suspend and reject 

rates in foreign air transportation). 
30. AMERICAN BAR ASSOCIATION, SUMMARY OF ACTION AND REPORTS TO HOUSE OF DELEGATES, 

Resolution No. 133A (1974) [hereinafter cited as ABA]. See also, Leising, Presidential Powers 
Over the Awarding of International Air Routes, 48 TuL. L. REV. 1176 (1974). 

31. ABA, supra note 30. 
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considerations. ,"32 so only political considerations were limited in a 
domestic sense. Not allowing the President to consider international eco
nomic factors would deny the President the power to consider the single 
most important element of the decision-making process in international rela
tions. By so limiting his considerations, situations may result in which a 
foreign flag or U.S. airline would be added to a list of carriers operating 
between the U.S. and other countries even though the economics dictated 
otherwise. One such situation arose when Pakistan International Airlines 
was granted a route between the U.S. and Pakistan solely because the Ex
ecutive Branch had a bilateral agreement with Pakistan, despite the fact 
that economic conditions did not support such entry.33 

The Airline Deregulaion Act of 1978,34 signed by the President on Oc
tober 24, 1978, has incorporated the provisions of the ABA resolution by 
use of the following language: 

The President shall have the right to disapprove any such Board [CAB] action 
. . . solely upon the basis of foreign relations or national defense considera
tions. . . ,but not upon the basis of economic or carrier selection considera
tions.35 

The "economic" statutory limitation appears to be ill-advised and will 
no doubt be the cause of a great deal of litigation and controversy since 
foreign policy concerns embrace economic issues as well as narrowly politi
cal ones. Additionally, this provision could force the President to use the 
more cumbersome, and less sure, bilateral negotiating process to accom
plish foreign policy objectives based on economic issues. The President 
could use this authority to negotiate bilateral air transport agreements to 
circumvent decisions of the CAB involving carrier selection or economic 
considerations, and the CAB would be obligated to accede to the resulting 
agreement since it must exercise its duties in compliance with treaties, con
ventions, or agreements in force between the U.S. and foreign govern-

32. {d. (emphasis added). 
33. Pakistan Int'I Airlines Corp., Foreign Air Carrier Permit, 33 CAB. 687, 691 (1961). This 

author does not insist that economic considerations should prevail over other considerations; al
lowing Pakistan to enter the market may well have been a correct decision in that instance. Al
though this decision was made at a time when the President was permitted to consider international 
economic factors, logic dictates that, if economics is not to be considered, the problem will arise 
much more frequently. 

34. Airline Deregulation Act of 1978, PUb. L. No. 95-504, 92 Stat. 1705(1978). 
35. {d. at § 34. The "carrier selection" language was added largely due to the controversy 

surrounding the President's disapproval of a route award between Dallas-Fort Worth and London by 
the CAB to Pan American in 1977. President's Announcement to Expand Air Service between the 
U.S. and Europe, 13 WEEKLY COMPo OF PRES. Doc. 1910 (Dec. 21, 1977). Pan American argued 
that the CAB should have allowed a period for reconsideration prior to its order implementing the 
President's dictates. Pan American felt that the President had acted on "legally defective data and 
a misconception of his authority." The CAB denied Pan American's request for further considera
tion Citing Chicago & Southern Air Lines V. Waterman Steamship Corp., 333 U.S. 103, 109 
(1948). 
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ments. 36 Since the agenda in formal bilateral negotiations cannot be 
unilaterally determined by the U.S., legislation which forces the President to 
resort to that mechanism will certainly be more costly to the U.S. than if the 
problem were resolved in the course of section 801 37 review of the CAB 
decision. 38 

Under the President's review of CAB decisions, where the President 
disapproves the "issuance, denial, transfer, amendment, cancellation, sus
pension, or revocation of, and the terms, conditions, and limitations con
tained in, any certificate authorizing an air carrier to engage in foreign air 
transportation, or any permit. . . to any foreign carrier. . . ," the Presi
dent must set forth his reasons in a public document to the extent that na
tional security permits, within Sixty days of submission of the CAB's action 
to the President. 39 Whereas the previous statute40 gave the President 
power over both overseas air transportation (between or within the U.S. and 
its territories and possessions) as well as in foreign air transportation (be
tween the U.S. and its territories and possessions and any place outside it), 
the current statute limits the President's power to foreign air transporta
tion.41 However, as in the previous statute, foreign air transportation in
cludes U.S. international carriers as well as non-U.S. citizen international 
carriers. 42 

Normally, judicial review of CAB orders is vested in the federal courts 
of appeals, upon petition filed within sixty days after entry of the order, by 
"any person disclosing a substantial interest in such order," or later upon a 
showing of "reasonable grounds" for failure to file within the required 
time. 43 An exception is in respect to orders relating to foreign air transpor
tation subject to the President's approval under 49 U.S.C. § 1461 (a). 
These orders cannot be reviewed unless the CAB action is not disapproved 
within sixty days and the action takes effect as a CAB action and not one of 
the President. 44 

36. 49 U.S.C. § 1502 (1976). 
37. § 801 of the Federal Aviation Act of 1958, 49 U.S.C. § 1461 (1976). 
38. See Hearing on International Aviation before the Subcomm. on Aviation of the Senate 

Commerce Comm., 95th Cong., 2d Sess. 11 (1978) [hereinafter cited as Hearing on Int'I Aviation] 
(statement of Hon. Brock Adams, Sec. of Transp.). 

39. Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 34, 92 Stat. 1705 (to be codified 
in 49 U.S.C. § 1461). 

40. 49 U.S.C. §§ 1461, 1301 (21) (1976). 
41. Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 34, 92 Stat. 1705 (to be codified 

in 49 U.S.C. § 1461(a)). 
42. 49 U.S.C. § 1301(3), (19) (1976). 
43. 49 U.S.C. § 1486(a) (1976). 
44. Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 34, 92 Stat. 1705 (to be codified 

in 49 U.S.C. § 1461 (a)). A pertinent portion of this provision reads: "Any such [CAB] action not 
disapproved within the foregoing time limits shall take effect as action of the [CAB], not the Presi
dent, and as such shall be subject to judicial review as provided in [49 U.S.C. § 1486] of this Act." 
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This language from the 1978 Act attempts to avoid some of the effects 
of Chicago & Southern Air Lines v. Waterman Steam Ship Corporation45 by 
further subjecting certain CAB orders to judicial review. Waterman held 
that orders of the CAB as to certificates for overseas or foreign air transpor
tation are not mature and are therefore not susceptible to judicial review. 
Also, they are not reviewable after approval by the President since they 
then embody Presidential discretion beyond the competence of courts to 
adjudicate. 46 It is significant that the President's powers under 49 U.S.C. 
§ 1461 have remained unchanged from Waterman until the 1978 Act. 
The 1978 Act curiously states th;:it the President "shall have the right to 
disapprove" CAB actions within his purview, but nowhere does this 1978 
Act mention that the CAB action shall be "subject to the approval of the 
President" as did the 1958 Act. 47 Thus, it could be argued that even if the 
President approves the CAB action, the actio~·is judicially reviewable as an 
action of the CAB under a strict reading of the 1978 Act which denies 
judicial review only to presidentially disapproved actions of the CAB. Such 
an interpretation would allow virtually every presidential act to be litigated 
including disapprovals, indirectly, because disapproved CAB actions are 
normally modified in accordance with the President's desires and will be 
subsequently approved in modified form. It would appear that such review 
would be an unconstitutional infringement on the President's foreign rela
tions and national defense prerogatives. At the least, the difference in lan
guage between the two acts is striking and further litigation will be 
necessary to determine proper legal parameters. It is suggested that the 
proper interpretation of this provision is that judicial review is proper only 
when no action is taken by the President or the President's approval or 
disapproval was clearly not based on his foreign relations or national de
fense powers. 

There is also legal authority allowing judicial review of CAB action 
where it is alleged that the CAB acted in excess of its powers and notwith
standing the President's prior approval. 48 

Under S.3363, a bill introduced by Senators Cannon and Pearson in 

To compound the problem, Executive Order No. 11,920, 3 C.F.R. 121 (1977), issued by Presi
dent Ford, states in part: 

Orders involving foreign and overseas air transportation certificates of U.S. carriers that 
are subiect to the approval of the President are not subject to judicial review' when the 
President approves or disapproves an order for reasons of defense or foreign policy. All 
disapprovals necessarily are based on such a Presidential decision, but approval by the 
President does not necessarily imply the existence of any defense or foreign policy rea
son. 

45. 333 U.S. 103, 114 (1948). 
46. Id. 
47. Compare Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 34, 92 Stat. 1705 with 

49 U.S.C. § 1461 (1976). 
48. Pan American World Airways, Inc. v. CAB, 380 F.2d 770 (2d Cir. 1967), aff'd 391 U.S. 
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1978, the President would have power over only non-U.S. citizen carriers 
and he would have only ten days in which to disapprove a CAB order in 
connection with international air transportation. 49 It is not clear whether 
some portions of S.3363 may be reintroduced in the 1979 session of the 
Senate. There are, however, some provisions of the Senate bill which the 
Airline Deregulation Act of 197.8 did not address, so it is reasonable to 
believe that S.3363 is not completely dead. 

II. AIRLINE DEREGULATION ACT OF 1 978 

Certain aspects of the Airline Deregulation Act of 197850 have been 
briefly touched upon previously. Because it is anticipated that this Act will 
in the future create significant changes in foreign air commerce and that its 
effect will no doubt be reflected in bilateral and multilateral negotiations, 
significant features of this far-reaching Act will be set forth coupled with 
contrasting aspects of the Federal Aviation Act of 195851 which have been 
superseded as well as those which survive. Among the major provisions of 
the Airline Deregulation Act of 1978 [hereinafter 1978 Act] are those elimi
nating the CAB by 1985 and the move away. from economic regulation 
toward free competition. This sweeping change toward complete competi
tion was apparent even prior to the 1978 Act in actions of the CAB. Such 
changes may be welcome in the domestic area, but could cause problems 
in the international area by creating pressures which privately owned and 
financed U.S. airlines may not be capable of withstanding. This author con
cludes that although some competition should be the goal in the interna
tional sector, close scrutiny of foreign governmental action should be 
employed during the transitional and later periods. 

When Pan American asked for freedom from governmental regulation 
in the 1940's, that airline was in the preeminent position competitively and 
could vie effectively with other nations' airlines. By mid-1970, Pan Ameri
can had been forced to furlough large numbers of its flight crews due to 
depressed economic conditions and over-capacity created by introduction 
of the jumbo jets. As of August 1978, despite nearly two years of strong 
growth in international air transportation, Pan American has been unable to 
recall forty percent of these flight crews. 52 Also, U.S. airlines' share of in-

461, reh. denied 393 U.S. 956; American Airlines, Inc. v. CAB, 348 F.2d 349 (D.C. Cir. 1965). 
But see Diggs v. CAB, 516 F.2d 1248 (D.C. Cir. 1975). 

49. S.3363, 95th Cong., 2d Sess., § 8 (to amend § 801(a) & (b) of the Federal Aviation Act 
of 1958, 49 U.S.C. § 1461 (1976)). 

50. Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705. 
51. Federal Aviation Act of 1958, Pub. L. No. 85-726, 72 Stat. 731 (1958). 
52. Hearing on Int'l Aviation, supra note 38, at 152 (statement of Richard Smith, Director of 

Legislative Affairs, Flight Engineers Int'I Ass'n). 
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ternational traffic is now down to forty percent.53 On the other hand, the 
foreign flag carriers across the North Atlantic are subsidized either directly 
or indirectly in the acquisition of equipment and other expenses. In fact, 
almost all European airlines are now state-owned, as are most other airlines 
outside the U.S.54 The Export-Import Bank also subsidizes competition by 
foreign airlines against U.S. airlines by making available favorable financial 
terms unavailable to U.S. carriers in our own "free market" financial cen
ters.55 Other factors which affect U.S. airlines' ability to compete effec
tively internationally are the relatively higher U.S. labor costs and the 
conscious effort of foreign governments to give their "chosen instru
ments"56 the choicest "feed-in" and "beyond" route systems that funnel 
traffic over their transatlantic routes. 57 

An illustration of the situation which existed as of August 1978 be
tween Germany and the U.S. will show the changing balance. Lufthansa 
provides nonstop service to four German and four U.S. cities. Pan Ameri
can provides nonstop service to only one of each. Lufthansa operates 
forty-five nonstop frequencies weekly each way compared to only thirteen 
by Pan American, none by TWA, and two by National.58 The same imbal
ance exists in a number of other markets. 59 WhetheJ the Airline Deregula
tion Act of 1978 will ameliorate or exacerbate this problem is as yet 
undetermined. Hopefully, the airline industry will not suffer the fate of the 
U.S. maritime industry.60 

The statement of the joint House and Senate conferees on S.2493, 
amending the Federal Aviation Act of 1958, indicated that the 1978 Act 
would "encourage, develop, and attain an air transportation system which 
relies on competitive market forces to determine the quality, variety, and 
price of air services. "61 Specifically, the 1978 Act has added cer-

53. Id. at 2. 
54. STRASZHEIM, supra note 20, at 19. 
55. See Hearings before the Subcomm. on Aviation of the Senate Comm. on Commerce, 

Science and Transp., 95th Cong., 1st Sess. 20-21 (1977) [hereinafter cited as Senate Aviation 
Hearings-1 977]. 

56. Flag carriers owned and subsidized by the state are normally called "chosen instru
ments." 

57. Hearings on Int'l Aviation, supra note 38, at 6 (statement of R. Smith). "Feed-in" normally 
describes traffic ducted into specific routes, while "beyond" traffic, in relation to Country A, for 
example, is that traffic which is being carried on Country 8's aircraft to a destination beyond Coun
try A. 

58. Id. at 7 (statement of R. Smith). TWA operates to Frankfurt via Paris, but is not a real factor 
in the market. 

59. Id. at 8 (statement of R. Smith). Airlines which overwhelm the market with more service 
than all U.S. carriers combined are: SAS, KLM, and Swissair. 

60. Twenty-five years ago the U.S. merchant marine carried 60% of our national ocean com
merce whereas today its share is about 5%. See id. at 5. 

61. S. REP. No. 95-1779, 95th Cong., 2d Sess. 53 (1978) [hereinafter cited as CONFERENCE 
REPORT ]. 
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tain factors which the CAB shall consider "among other things, as being in 
the public interest, and in . . . the public convenience and necessity 
.... "62 By separately setting forth "Factors For Foreign Air Transporta
tion,' '63 the 1978 Act indicates the distinctiveness which embraces foreign 
air commerce. The earlier act as amended in 1977 had no such separate 
provision. The language in the 1978 Act is designed to promote "ade
quate, economical, and efficient service ... at reasonable charges, with
out unjust discriminations, undue preferences or advantages, or unfair or 
destructive competitive practices.' '64 Competition was apparently believed 
by the legislation's authors to be needed "to the extent necessary to assure 
the sound development of an air transportation system properly adapted to 
the needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense. "65 The significant differ
ences between the domestic portion of the 1978 Act and the foreign air 
portion are reflected by the fact that the CAB is obligated to consider the 
following factors,66 among others, in respect to interstate and overseas air 
transportation (both considered domestic aspects): (1) availability of ade
quate, economic, efficient, and low-priced services by air carriers without 
unjust discriminations, undue preferences or advantages, or unfair or de
ceptive practices; (2) need to coordinate transportation by air carriers; (3) 
need to encourage fair wages and equitable working conditions; (4) place
ment of maximum reliance on competitive market forces and on actual and 
potential competition; (5) need for prompt decision-making; (6) responsive
ness to the public; (7) adaptation to needs of domestic and foreign com
merce of the United States, the Postal Service, and the national defense; (8) 
prevention of unfair, deceptive, predatory, or anticompetitive practices; (9) 
avoidance of unreasonable industry concentration, excessive market domi
nation, and monopoly power; (10) other (unnamed) conditions that would 
allow carriers unreasonably to increase prices, reduce services, or exclude 
competition; (11) reliance on actual and potential competition to provide 
efficiency, innovation, and low pricE?s, and to determine the variety, quality, 
and price of air transportation services, and (12) encouragement of entry 
into new markets, additional markets, and the continued strengthening of 
small air carriers. 

In contrast, the portion of the new legislation regarding foreign air 
transportation contains less of an emphasis than does the domestic portion 
on the prevention or avoidance of "unreasonable industry concentration, 

62. Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 3(a), 92 Stat. 1705 (to be codi-
fied in 49 U.S.C. § 1302(a)). 

63. {d. § 3(c) (to be codified in 49 U.S.C. § 1302). 
64. {d. § 3(b) (to be codified in 49 U.S.C. § 1302). 
65. Id. 
66. Id. § 3(a) (to be codified in 49 U.S.C. § 1302(a)). 

250 Transportation Law Journal [Vol. 10 

tain factors which the CAB shall consider "among other things, as being in 
the public interest, and in . . . the public convenience and necessity 
.... "62 By separately setting forth "Factors For Foreign Air Transporta
tion,' '63 the 1978 Act indicates the distinctiveness which embraces foreign 
air commerce. The earlier act as amended in 1977 had no such separate 
provision. The language in the 1978 Act is designed to promote "ade
quate, economical, and efficient service ... at reasonable charges, with
out unjust discriminations, undue preferences or advantages, or unfair or 
destructive competitive practices.' '64 Competition was apparently believed 
by the legislation's authors to be needed "to the extent necessary to assure 
the sound development of an air transportation system properly adapted to 
the needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense. "65 The significant differ
ences between the domestic portion of the 1978 Act and the foreign air 
portion are reflected by the fact that the CAB is obligated to consider the 
following factors,66 among others, in respect to interstate and overseas air 
transportation (both considered domestic aspects): (1) availability of ade
quate, economic, efficient, and low-priced services by air carriers without 
unjust discriminations, undue preferences or advantages, or unfair or de
ceptive practices; (2) need to coordinate transportation by air carriers; (3) 
need to encourage fair wages and equitable working conditions; (4) place
ment of maximum reliance on competitive market forces and on actual and 
potential competition; (5) need for prompt decision-making; (6) responsive
ness to the public; (7) adaptation to needs of domestic and foreign com
merce of the United States, the Postal Service, and the national defense; (8) 
prevention of unfair, deceptive, predatory, or anticompetitive practices; (9) 
avoidance of unreasonable industry concentration, excessive market domi
nation, and monopoly power; (10) other (unnamed) conditions that would 
allow carriers unreasonably to increase prices, reduce services, or exclude 
competition; (11) reliance on actual and potential competition to provide 
efficiency, innovation, and low pricE?s, and to determine the variety, quality, 
and price of air transportation services, and (12) encouragement of entry 
into new markets, additional markets, and the continued strengthening of 
small air carriers. 

In contrast, the portion of the new legislation regarding foreign air 
transportation contains less of an emphasis than does the domestic portion 
on the prevention or avoidance of "unreasonable industry concentration, 

62. Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 3(a), 92 Stat. 1705 (to be codi-
fied in 49 U.S.C. § 1302(a)). 

63. {d. § 3(c) (to be codified in 49 U.S.C. § 1302). 
64. {d. § 3(b) (to be codified in 49 U.S.C. § 1302). 
65. Id. 
66. Id. § 3(a) (to be codified in 49 U.S.C. § 1302(a)). 



HeinOnline -- 10 Transp. L.J. 251 1978

1978] International Air Transportation 251 

excessive market domination, and monopoly power. . . "67 Additionally, 
there is basically the same emphasis on competition, but with the use of 
considerably fewer words. The domestic legislation is cluttered with redun
dancies,68 which may nevertheless be determined judicially or administra
tively to possess inherent and distinctive meaning. In any event, much 
litigation will likely ensue over the meaning of the 1978 Act's terminology. 

Previous case law shows that the courts apply a presumption against 
competition. It is not clear to what extent the current legislation will revise 
this presumption. If it is concluded that the legislation, contrary to the 
caselaw, creates a presumption in favor of competition, then cases such as 
Continental Air Lines, Inc. v. CAB69 and Big Bear Cartage, Inc. v. Air 
Cargo, Inc.,70 would no longer appear to be dispositive, at least as far as 
their holdings that there is no presumption in favor of competition. Even if a 
presumption favoring competition is invoked, it can be rebutted by showing, 
at least in the international area, that the questioned practice is unreasona
ble; is unjustly discriminatory; creates undue preferences or advantages; is 
unfair or destructive; does not contribute to the sound development of air 
transportation adapted to the needs of the foreign and domestic commerce 
of the United States, of the Postal Service, or of the national defense; does 
not promote air safety; does not promote sound economic conditions in air 
transportation; does not improve relations between air carriers; does not 
coordinate transportation by air carriers; and does not promote, encourage, 
and develop civil aeronautics.?1 

It should not be concluded that even if such a presumption of competi
tion has preeminence in the domestic area that it should also prevail in the 
foreign air circumstance. Foreign policy, at least at present, requires na
tions to agree upon a common course to meet problems. Competition is 
not the only consideration internationally. That is not to say that negotia
tions should not attempt to create conditions in which legitimate competi
tion can exist. Unfortunately, the present international climate does not 
allow competition to predominate. 72 

Aside from pure economic regulation, entry into international air car
riage must be "required by the public convenience and necessity" before a 

67. Id. See generally Keyes, Notes on the History of Federal Regulation of Airline Mergers, 37 
J. AIR L. & COM. 357 (1971). 

68. Compare Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 3(a), 92 Stat. 1705 
with id. § 3(b). 

69. 519 F.2d 944 (D.C. Cir. 1975), cert. denied 424 U.S. 958 (1975). 
70. 419 F. Supp. 982 (D. III. 1976). 
71. See Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 3(c), 92 Stat. 1705 (to be 

codified in 49 U.S.C. § 1302). See a/so Transcontinental Bus System, Inc. v. CAB, 383 F.2d 466 
(5th Cir. 1967), cert. denied 390 U.S. 920 (1967): Pacific Northern Airlines v. Alaska Airlines, 12 
Alaska 65, 80 F. Supp. 592 (1948). 

72. J. FRIEDMAN, A NEW AIR TRANSPORT POLICY FOR THE NORTH ATLANTIC 21 (1976). 

1978] International Air Transportation 251 

excessive market domination, and monopoly power. . . "67 Additionally, 
there is basically the same emphasis on competition, but with the use of 
considerably fewer words. The domestic legislation is cluttered with redun
dancies,68 which may nevertheless be determined judicially or administra
tively to possess inherent and distinctive meaning. In any event, much 
litigation will likely ensue over the meaning of the 1978 Act's terminology. 

Previous case law shows that the courts apply a presumption against 
competition. It is not clear to what extent the current legislation will revise 
this presumption. If it is concluded that the legislation, contrary to the 
caselaw, creates a presumption in favor of competition, then cases such as 
Continental Air Lines, Inc. v. CAB69 and Big Bear Cartage, Inc. v. Air 
Cargo, Inc.,70 would no longer appear to be dispositive, at least as far as 
their holdings that there is no presumption in favor of competition. Even if a 
presumption favoring competition is invoked, it can be rebutted by showing, 
at least in the international area, that the questioned practice is unreasona
ble; is unjustly discriminatory; creates undue preferences or advantages; is 
unfair or destructive; does not contribute to the sound development of air 
transportation adapted to the needs of the foreign and domestic commerce 
of the United States, of the Postal Service, or of the national defense; does 
not promote air safety; does not promote sound economic conditions in air 
transportation; does not improve relations between air carriers; does not 
coordinate transportation by air carriers; and does not promote, encourage, 
and develop civil aeronautics.?1 

It should not be concluded that even if such a presumption of competi
tion has preeminence in the domestic area that it should also prevail in the 
foreign air circumstance. Foreign policy, at least at present, requires na
tions to agree upon a common course to meet problems. Competition is 
not the only consideration internationally. That is not to say that negotia
tions should not attempt to create conditions in which legitimate competi
tion can exist. Unfortunately, the present international climate does not 
allow competition to predominate. 72 

Aside from pure economic regulation, entry into international air car
riage must be "required by the public convenience and necessity" before a 

67. Id. See generally Keyes, Notes on the History of Federal Regulation of Airline Mergers, 37 
J. AIR L. & COM. 357 (1971). 

68. Compare Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 3(a), 92 Stat. 1705 
with id. § 3(b). 

69. 519 F.2d 944 (D.C. Cir. 1975), cert. denied 424 U.S. 958 (1975). 
70. 419 F. Supp. 982 (D. III. 1976). 
71. See Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 3(c), 92 Stat. 1705 (to be 

codified in 49 U.S.C. § 1302). See a/so Transcontinental Bus System, Inc. v. CAB, 383 F.2d 466 
(5th Cir. 1967), cert. denied 390 U.S. 920 (1967): Pacific Northern Airlines v. Alaska Airlines, 12 
Alaska 65, 80 F. Supp. 592 (1948). 

72. J. FRIEDMAN, A NEW AIR TRANSPORT POLICY FOR THE NORTH ATLANTIC 21 (1976). 



HeinOnline -- 10 Transp. L.J. 252 1978

252 Transportation Law Journal [Vol. 10 

certificate can be issued to a U.S. carrier. 73 In the domestic sector, such 
transportation must be merely" consistent with the public convenience and 
necessity .... "74 Thus, the burden under the new law is much greater 
for a U.S. carrier to prove that it is "required" to enter the foreign market 
than for it to enter the domestic or overseas market. Although the present 
administration and the CAB are favorably disposed to freedom of entry into 
foreign markets, this statute, under less favorable views, could be used to 
deny entry. Also, this provision favors existing U.S. international carriers by 
preserving current foreign markets at least for the short term. At the same 
time, non-U.S. carriers are not required to meet the onerous "required by 
the public convenience and necessity" order of proof before permits are 
issued to them,75 Thus, even currently certificated U.S. international carri
ers will ultimately suffer due to these differing legal standards of treatment. 
Realism requires that foreign policy interests be considered in international 
air traffic; however, it does not appear to be in the best interests of the 
United States, from both a competitive and foreign policy viewpoint, to im
pose this additional impediment on U.S. carriers and not on foreign carriers. 
This disparate standard forces the CAB to discriminate against U.S. carriers 
in favor of foreign citizens and current international carriers. 

U.S. carriers operating in foreign transportation have been subjected to 
a variety of "discriminatory and unfair competitive practices in their compe
tition with foreign air carriers. "76 Under the International Air Transportation 

73. Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 8, 92 Stat. 1705 (to be codified 
in 49 U.S.C. § 1371 (d}(1 XB)) (emphasis added). See, e.g., Pan American-Grace Airways, Inc. v. 
CAB, 342 F.2d 905 (D.C. Cir. 1964), cert. denied 380 U.S. 934 (1964). However, the "public 
interest" involved in an obligation under a bilateral agreement between sovereigns cannot be 
equated with the "public convenience and necessity" which is the criterion for granting air routes to 
domestic carriers. 

74. See Airline Deregulation Act of 1978, PUb. l. No. 95-504, § 8, 92 Stat. 1705 (to be 
codified in 49 U.S.C. § 1371(dXl)(A}, (B)) (emphasis added). 

75. 49 U.S.C. § 1372 (1976), which pertains to permits to non-U.S. citizen foreign air carri-
ers, provides: 

The [CAB] is empowered to issue such a permit if it finds that such carrier is fii, willing, 
and able properly to perform such air transportation and to conform to the provisions of 
this chapter and the rules, regulations, and requirements of the [CAB] hereunder, and that 
such transportation will be in the public interest. 

See generally Whitney, Integrity of Agency Judicial Process Under the Federal Aviation Act: The 
Special Problem Posed By International Route Awards, 14 WM. & MARY l. REV. 787 (1973). 

76. 49 U.S.C. § 1159b (1976). Airport user fees are weighted against transatlantic traffic. 
Great Britain adds on a 1 5% return in order to provide it a profit. Considering the fact that the 
British government owns British Airways, its major airline, this fee appears to be particularly discrim
inatory. In 1974, TWA was charged $4.5 million at Heathrow airport for landing fees, parking 
charges, and terminal traffic control. In 1978, that charge is estimated to be approximately $7 
million. Enroute navigational charges, which are not assessed by the U.S., have been increased 
300% by the British. Senate Aviation Hearings-1977, supra note 55, at 25 (statement of C.E. 
Meyer, Jr., preSident, Trans World Airlines). 
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Fair Competitive Practices Act of 1 974,77 the Congress has required the 
Department of State, the Department of the Treasury, the Department of 
Transportation, the CAB, and other departments or agencies to review 
these practices and to "take all appropriate actions within [their] jurisdiction 
to eliminate ... discrimination or unfair competitive practices .... "78 

During the latest reported year, the CAB notified Congress, as required 
by 49 U.S.C. § 1159b(c), of complaints of discriminatory and unfair com
petitive practices on the part of twenty-one foreign jurisdictions against U.S. 
carriers. 79 Little was accomplished in response to the complaints due to 
the inertia of foreign bureaucracies. What is surprising, however, is that 
there was little action taken other than note passing even in some cases 
which warranted retaliatory action. For example, an unfavorable competi
tive position is imposed on Pan American vis-a.-vis Aeroflot, the Soviet air
line, due to currency and ticketing restrictions imposed by the Soviet Union. 
Civil negotiations, at the time of the latest report to Congress, had proved 
unproductive. 8o 

In an effort to strengthen U.S. international carriers, the CAB had prior 
to the 1978 Act granted authority to these carriers to carry domestic pas
sengers on some domestic legs of their foreign flights. 81 In addition, Con
gress has enacted a broadening of this right by allowing such carriers to 
transport persons, property, and mail between domestic U.S. points.82 

This legislation will enable Pan American in particular, and other U.S. inter
national carriers in general, to benefit from the additional revenues these 
domestic passengers and cargoes will provide in filling up previously 
wasted space. Additionally, travelers will benefit from the anticipated lower 
fares. 

Probably the most significant feature of the 1978 Act is the provision 
for eventual transfer, on January 1, 1985, of CAB authority over foreign air 
transportation to the Department of Transportation. The statute provides 
that this power will be exercised by DOT in "consultation" with the Depart-

77. 49 U.S.C. § 1159b (1976). 
78. {d. 

79. [1977] CAB ANN. REP. 102-12. Complaints were lodged in fiscal year 1976 against the 
following countries: Argentina, Australia, Bralil, Canada, Chile, Columbia, Egypt, Federal Republic 
of Germany, Greece, India, Indonesia, Iran, Italy, Japan, Mexico, Philippines, Poland, Singapore, 
United Kingdom, U.S.S.R., and Venezuela. 

80. {d. at 107. Pan American announced on Oct. 25, 1978 that it had cancelled its flight no. 
67 from Moscow. WGMS Radio, Wash., D.C., Oct. 25, 1978. Another example is that although 
Hungary had agreed, in 1975, to act as the sales agent for the U.S. deSignated airline, Hungary 
had made not one sale for the U.S. airline even though the U.S. airline had operated out of Buda
pest during the two years in which no sale had been made. See note from the U.S. Embassy to the 
Hungarian Ministry of Foreign Affairs, May 24, 1977, T.I.A.S. No. 8617. 

81. See, e.g., CAB Orders 78-7-96,103,104 in CAB MONTHLY REPORT, (Aug. 1978, at 6). 
82. Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 11,92 Stat. 1705 (to be codified 

in 49 U.S.C. § 1371 (d)(6)). 
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ment of State. 83 One unanswered question is how the DOT will administer 
its responsibility and authority: It is likely that many of the employees and 
officers of the CAB will move to the DOT and that, in some respects, the 
DOT will function much as did the CAB. Close study of the 1978 Act 
reveals that the DOT will apparently receive considerable authority in regard 
to foreign air transportation, such as: (1) issuing certificates to U.S. carriers 
for foreign scheduled and charter air transportation for both permanent and 
temporary transportation based on the DOT determination that the carrier is 
"fit, willing and able" to perform such transportation and that the service is 
required;84 (2) designating terminal and intermediate points where it is 
deemed practicable;85 (3) attaching "closed-door restrictions" to certifi
cates;86 (4) granting permits subject to Presidential approval to noncitizen 
foreign air carriers;87 (5) rejecting tariffs;88 (6) transportation of mail,89 and 
(7) other statutory duties of the CAB90 Significantly, most of the domestic 
regulatory schemata concerning interstate and overseas air transportation 
are phased out in the time period between 1979 and 1985 while being 
retained in the foreign arena. One major easing of restrictions in foreign air 
transportation is that U.S. international charter carriers will not be barred by 
statute from carrying foreign charter pssengers on the same flight with 
scheduled passengers.91 By January 1981 charter certificate holders may 

83. Id. § 40(a) (to be codified in 49 U.S.C. § 1551) 
84. Id. § 8 (to be codified in 49 U.S.C. § 1371(dXl)(8), (2)(8), (3)(8). 
85. Id. § 40(a) (to be codified in 49 U.S.C. § 1551). 
86. Id. § 16 (to be codified in 49 U.S.C. § 1371(exY)). Closed door restrictions are defined 

as "any condition attached to a certificate to provide interstate or overseas air transportation. 
which prohibits such air carrier from providing local passenger service between any pair of points 
between which it is authorized to operate. . . " (emphasis added). This amendment takes away 
power to impose "closed door restrictions" on such certificates. Since by definition such restric
tions are not legal in foreign air transportation, international carriers must file to remove such restric
tions. If competition is truly desired, "close door restrictions" should not be imposed on U.S. 
international carriers except where exigent circumstances such as bilateral or multilateral agree
ments require them. 

87. Id. § 40(a) (to be codified in 49 U.S.C. § 1551). 
88. Id. 
89. Id. The 1978 Act does not make clear how much the Postal Service is to participate with 

the DOT in this area. The Sunset Provisions (Title XVI of the Act, providing for transfer of CA8 
authority) are ambiguous and any of the following propositions could be argued: (1) the DOT has 
the complete authority, (2) the Postal Service has the complete authority, or (3) both share the 
authority in some undefined manner. The question results because section 40(a) of the 1978 Act 
gives the authority of the CA8 to the Postal Service only with respect to "interstate and overseas air 
transportation." 80th are domestic types of air transportation. 49 U.S.C. § 1301(21) (1976). 

90. Airline Deregulation Act of 1978, PUb. L. No. 95-504, § 40(a), 92 Stat. 1705 (to be 
codified in 49 U.S.C. § 1551). . 

91. See id., § 20. The reader is reminded that "overseas" and "foreign" are not the same. 
The omission of this provision with regard to foreign transportation appears significant. In any 
event, even overseas or domestic charter flights will not be limited by this restriction after 1 981 . 
Id., at § 40(a). 
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sell or offer for sale individual tickets for an inclusive tour directly or indi
rectly to the general public. This is something the Air Charter Tour Opera
tors of America have opposed on the ground that a charter- or airline
controlled tour operator is anticompetitive.92 

The legislation, although purporting to give all the authority of the CAB 
to the DOT, recites in a subsequent provision that the authority of the CAB 
relating to foreign air pooling and other anticompetitive-type practices is 
transferred to the Justice Department. 93 

The provisions of the 1978 Act relating to pooling and similar anticom
petitive agreements require approval by the CAB of any agreement affect
ing foreign air transportation. 94 

Pooling agreements may be to the benefit of the U.S. in the interna
tional sphere especially where without such agreements a U.S. carrier 
would withdraw from a route leaving only foreign carriers to serve it. Pan 
American ended its Moscow-New York service on October 25, 1978, after 
ten years of unsuccessfully attempting to make a profit. Pan American was 
barred by diplomatic arrangements from selling its own tickets and was pre
vented by antitrust regulations from pooling its revenues with Aeroflot, the 
Soviet airline, even though other foreign airlines flying into the Soviet Union 
engaged in that practice. Pooling arrangements should be allowed in par
ticular situations where without them the U.S. would lose a market.95 The 
CAB is empowered to and should approve such agreements where they are 
not "adverse" to the public interest.96 

In contrast, any air carrier entering into an agreement affecting inter
state or overseas air transportation is not required to file such agreement 
before the CAB even though the CAB is required to disapprove such parts 
which are "adverse to the public interest, or in violation of [the 1978 Act] 
. . . .' '97 By placing the mandatory filing requirement only on international 
agreements, the 1978 Act misplaces the emphasis because there are 
fewer reasons to disapprove such pacts external to the U.S. This require
ment connotes that such pacts affecting foreign air commerce are less fa-

92. Hearings on Int'I Aviation, supra note 38, at 129 (statement of Howard S. Boros, Air 
Charter Tour Operators of America). See, e.g., Application of Kuoni Travel Ltd., Docket No. 
27233 (CAB Order No. 75-11-111, Nov. 26, 1975). 

93. Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 40(a), 92 Stat. 1705 (to be 
codified in 49 U.S.C. § 1551). 

94. Id. § 28(a) (to be codified in 49 U.S.C. § 1382(a)) states that "every carrier shall file 
[memoranda, contracts or agreements] affecting foreign air transportation ... " (emphasis added). 
Pooling is a practice thaI permits companies to combine passenger revenues to equalize income. 

95. See Wash. Post, Oct. 26, 1978, at F1, col. 4. 
96. 49 U.S.C. § 1382(b) (1976). 
97. See Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 28(c), 92 Stal. 1705 (to be 

codified in 49 U.S.C. § 1382(c)), which states' '(any] carrier may file with [the CAB] ... under 49 
U.S.C. § 1382(c)(1) ... but the CAB shall disapprove any [such pact] ... " (emphasis added). 
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vored than are domestic pacts when the reverse is implied by other 
provisions of the 1 978 Act. 98 

A third transfer of authority from the CAB concerns mail rates in foreign 
air transportation. The transfer will be to the DOT since the statute specifi
cally empowers the Postal Service to exercise authority only over interstate 
and overseas air transportation. 99 It is not clear why Congress apparently 
gave the mail rate power over foreign air transportation to the DOT.100 It 
may have been an unintentional omission to exempt mail in foreign air 
transportation as a Postal Service responsibility especially since the DOT 
presumably has no particular expertise in postal rate negotiations or com
petitive bidding. Since the Postal Service currently has developed the pro
cedures and organization to implement the law101 concerning interstate, 
overseas and foreign airmail transportation, it would be wasteful and dupli
cative to require the DOT to set up an organization and procedures for only 
the foreign sector. 1 02 Since the Secretary of State and the Postal Service 
currently negotiate with the Universal Postal Union and foreign countries 
concerning mail rates, it would be preferable not to inject another govern
ment agency into the process. 1 03 

Congress recognized the revolutionary aspects of the 1978 Act and 
thoughtfully gave itself an opportunity for retrenchment or revision by requir
ing periodic assessments and reports by the CAB during a series of dates 
up through January 1 , 1984. 104 The CAB is required to assess items perti
nent to international air commerce, such as competition, pricing, agree
ments affecting the degree of competition within the industry, the degree to 
which the administrative process has been expedited under the 1978 Act, 
the degree to which beneficial or detrimental changes have been made 
upon the traveling and shipping public, Postal Service, national defense, 
and air carriers, the impact upon the United States-flag foreign air transpor
tation system, and a comparative analysis of procedures in regard to Pre
sidential approval or disapproval of foreign air routes under 49 U.S.C. 
§ 1461 as amended by the 1978 Act. 

Additionally, the CAB must provide the Congress with a "detailed 

98. Compare 49 U.S.C. § 1302(a) (1976) with Airline Deregulaton Act of 1978, PUb. l. No. 
95-504, § 3, 92 Stat. 1705 (to be codified in 49 U.S.C. § 1302(c)). 

99. Id. § 40(a) (to be codified in 49 U.S.C. § 1551). 
100. See CONFERENCE REPORT, supra note 61, at 120. The conference report states simply 

that the "CAB's authority to set mail rates is transferred to the Postal Service." 
101. 49 U.S.C. § 1375 (1976). 
102. The Postal Service could consult with the Department of State just as easily as can the 

DOT. Thus, where negotiations are required with foreign governments, the Postal Service, which is 
familiar with the requirements of mail handling, would be the logical choice rather than the DOT. 

103. See 49 U.S.C. § 1376(hX3) (1976). 
104. Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 40(a), 92 Stat. 1705 (to be 

codified in 49 U.S.C. § 1551). 
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opinion" as to whether the public interest requires continuation of the CAB 
beyond its currently scheduled termination in 1985. If the CAB concludes 
that it should continue to exist, then "detailed recommendations" concern
ing revisions to the 1978 Act are required by Congress in order to insure 
"continued improvement of the United States air transportation system." 
Finally, there are listed a number of procedural elements outlining how the 
CAB should prepare its submission of the comprehensive review. 

It is hoped that before 1985 there will be clarification of how transfer of 
authority under the 1978 Act will take place, exactly what authority will be 
transferred, which agency or agencies will wield it, and, procedurally, how 
airlines and consumers will obtain administrative relief from problems that 
arise. Nevertheless, the 1978 Act is a good beginning toward fostering the 
goals of the U.S., and Congress is apparently prepared to revise its method 
in reaching those goals should conditions so require. 

III. FOREIGN POLICY ASPECTS OF AIR TRANSPORTATION 

As previously discussed, the current political climate dictates that com
petition be a paramount aim to the extent compatible with the public inter
est. An additional element generally not considered in regard to interstate 
or overseas air transportation is that of foreign policy. The President's 
power and critical role in this regard has been discussed above, 1 05 and the 
CAB's limited control over suspension and rejection of rates in international 
air transportation has been examined. Because of these limitations, the 
manner in which routes, capacity, and other economic aspects have been 
decided is through the use of bilateral and multilateral agreements along 
with lATA agreements. The Bermuda I-type agreement is still the basic 
agreement between the U.S. and foreign governments even though the 
Bermuda II agreement has supplanted the original Bermuda I agreement 
between the United States and the United Kingdom. 

A review of statements of international air transportation policies by 
Presidents during the 1970's reveals that competition among and between 
U.S. carriers and foreign carriers has been the primary goal. For example, 
competition, 

tends to improve the quality and variety of service to the public, keeps prices 
reasonable, and enlarges the market for all carriers. The United States should 
maintain a flexible policy on certificating competition among U.S. carriers on 
international routes. The policy should also distinguish between point to point 
competition of U.S. carriers and services to a particular foreign country from 
different sections of the United States. Within this framework, there may be 
future route possibilities for new U.S. carriers, as well as the present ones. 
U.S. carriers should adequately serve their certificated routes and every effort 
should be made to improve U.S. carrier competitive performance vis-a-vis for-

105. See text accompanying note 35 supra. 
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eign carriers. 1 06 

The U.S. policy for the conduct of international air transportation nego
tiations has translated goals into negotiating objectives which, although 
sketchy, provide the negotiator with at least an articulated objective. These 
objectives will presumably be presented in negotiations as an integrated 
U.S. position, but it must be recognized that this policy cannot be imple
mented unilaterally and must be achieved within the international frame
work: 

1 . creation of new and greater opportunities for innovative and competitive 
pricing that will encourage and permit the use of new price and service 
options to meet the needs of different travelers and shippers; 

2. liberalization of charter rules and elimination of restrictions on charter op
erations; 

3. expansion of scheduled service through elimination of restrictions on ca
pacity, frequency, and route and operating rights; 

4. elimination of discrimination and unfair competitive practices faced by 
U.S. airlines in international transportation; 

5. flexibility to designate multiple U.S. airlines in international air markets; 
6. [encouragement] of maximum traveler and shipper access to international 

markets by authorizing more cities for non-stop or direct service, and by 
improving the integration of domestic and international airline service, and 

7. flexibility to permit the development and facilitation of competitive air 
cargo services. 1 07 

The latest policy statement was issued partially in response to outrage 
voiced by carriers, consumers, shippers, and Congress over the Bermuda II 
agreement. This statement was an effort to tell foreign governments that 
the U.S. would not be using the Bermuda II agreement as the new model. 
However, it must be noted that policy statements do not have the binding 
effect of legislation. 

Specifically, Bermunda II did the following: 
1. It imposed a restriction on the number of U.S. flag carriers that the U.S. 

could designate in United Kingdom markets. 
2. It established a mechanism that allowed the British government to control 

increases in frequency--and thus capacity--on the North Atlantic. 
3. It sharply limited the beyond points to which U.S. airlines could carry 

United Kingdom fill-up traffic, including stopover or interline connecting 
traffic, although the loss of these rights was partially offset by allowing 
U.S. airlines to carry online passengers to any beyond pOints. 

4. It provided for specific frequency restrictions on certain operations in the 
Pacific and in round-the-world operations. 

106. International Air Transportation Policy, 6 WEEKLY COMPo OF PRES. Doc. 804 (June 22, 
1970). For earlier policy issues see generally Ryan, Policy Issues in International Air Transporta
tion, 16 GEO. WASH. l. REV. 443 (1948). 

107. Briefing by President Carter, United States Policy for the Conduct of International Air 
Tranportation Negotiations (Aug. 21, 1978) (press release, Office of the White House Press Secre
tary). 
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5. It prohibited nonstop service from a number of U.S. cities. 
6. It restricted the ability of carriers to change schedules to meet public de

mand. 10a 

This agreement represents a substantial departure from the kind of 
system envisioned by Congress and generally incorporated into other bilat
eral agreements. President Carter intially lauded the Bermuda II agreement 
as being "consistent with [the] objective [of] healthy economic competition 
among all air carriers ... [and its] quality, its fairness, and its benefits to 
the consumer and to the airlines should make it last as long as the original 
1946 Bermuda agreement." 1 09 However, the President later impliedly de
nounced the Bermuda II agreement in a letter to the Honorable Griffin Bell 
as Bell was preparing to negotiate with the Japanese, who are extremely 
protective of their carriers and restrictive in regard to other countries' carri
ers: 

We should seek international aviation agreements that permit low-fare innova
tions in scheduled service, expanded and liberalized charter operations, non
stop international service, and competition among multiple U.S. carriers in 
markets of sufficient size. We should also avoid government restrictions on 
airline capacity. While keeping in mind the importance of a healthy U.S. flag 
carrier industry, we should be bold in granting liberal and expanded access to 
foreign carriers in the United States in exchange for equally valuable benefits 
we receive from those countries. Our policy should be to trade opportunities 
rather than restrictions. 11 0 

Notwithstanding the rhetoric, at least one principal question remains 
unanswered. Who should be responsible for making, carrying out, and re
viewing international aviation policy? The Bermuda II negotiations dis
played serious defects in the organization of the U.S. negotiating team, the 
advice which it received from its advisors, and its actual negotiations with 
the other government. Alan S. Boyd was detailed as a speCial ambassador 
on a short-term basis for the negotiations. Such a practice" is an aberration 
and should be seen as such. "111 Generally, such a procedure should be 
avoided since it can lead to agreements at odds with the overall U.S. policy. 
Additionally, there were key affected parties, such as the airport operators 
and charter operators, who were not regularly consulted. As a result, many 
of the U.S. proposals were "inconsistent with, or contradictory to, existing 
legal, contractual, historical and practical circumstances. "112 As a 

1 08. See generally, Bermuda II, supra note 2. 
1 09. Hearings on Int'I Aviation, supra note 38, at 84. 
110. Id. at 42-43. 
111. Id. at 74. 
112. Id. at 55-58, 32-43. The Airport Operators Council International, Inc. adopted the follow-

ing in response to the Bermuda II negotiations: 
Policies to be advocated by the U.S. government in bilateral air services agreement nego
tiations with other governments should only be developed after consultation with AOCI to 
ensure proper recognition of U.S. airport operator interests. Consultation on policies in
volving airport user charges and other operational considerations affecting airport eco-
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consequence, Bermuda II may be viewed as creating the potential for the 
following situations: 

1. The restrictions on capacity and number of U.S. carriers able to serve par
ticular pairs of cities constitute a serious reduction in U.S. carrier competi
tive opportunities which will seriously deteriorate service and market 
development. 

2. Bermuda II may induce other countries to pressure the U.S. to negotiate 
agreements with them on similar terms. 

3. The agreement will decrease U.S. flag carriers' market share with associ
ated U.S. balance of payments consequences. 113 

Although it is too early to discover whether the ultimate effect of Ber
muda II will be detrimental, the U.S. has recently concluded agreements 
which have been heralded as "significantly [expanding] the opportunities 
for low-fare competitive services, both scheduled and charter . . . ." 114 
As an example, the Netherlands agreement generally provides that fares 
and rates for traffic moving from one country to the other on scheduled air 
services are subject to the sole control of the first country. The belief is that 
since presumably there will be a minimum of governmental interference, the 
"free play of normal market forces [will be] to the benefit of the con
sumer." 115 

It is significant that these agreements have been negotiated with small 
countries who have much to gain from expanded opportunities in serving 
the U.S. with its vastly greater traffic potential and multiple gateways.116 

In an effort to demonstrate to European nations that airline competition 
can work in international markets, the CAB recently granted scheduled 
flight authority to two charter and two scheduled airlines to fly between sev
eral U.S. cities -and Belgium and Amsterdam.117 There is no doubt that all 
other countries will be watching this experiment to see if it might benefit 

nomics is essential, since such pOlicies must be consistent with existing statutes, 
precedents, contracts, bond ordinances and longstanding practices relating to user 
charges at U.S. airports. 

113. Senate Aviation Hearings-1977, supra note 55, at 104 (statement of M. Straszheim). 
Compare Bermuda II with Diamond, Bermuda Agreement Revisited: A Look at the Past, Present 
and Future of Bilateral Air Transport Agreements, 41 J. AIR L. & COM. 419 (1975). 

114. See, e.g., Dep't of State Press Release No. 142, U.S., Netherlands Sign Aviation Agree
ment, (March 31, 1978) [hereinafter cited as Netherlands' Press Release]: Dep't of State Press 
Release No. 333, U.S., Israel Sign Air Transport Agreement, (August 16, 1978) (may be obtained 
from Office of Press Relations, Dep't of State, Washington D.C. 20520). 

11 5 . Netherlands' Press Release, supra note 11 4. 
116. As an example, the U.S. will have the right to serve Amsterdam and points beyond, while 

the Netherlands will be able to serve New York, Chicago, Houston, Los Angeles and another point 
to be selected by the Netherlands. Id. Thus, the Netherlands' potential for increasing its share of 
the traffic market is greatly improved by this agreement while the U.S. appears to gain acceptance 
of its view that "protectionism and cartelization are anachronisms ... and are an inefficient way of 
achieving [its] national aviation objectives." Wash. Post, Sept. 6, 1978, at 01, col. 1. 

117. See id. The article said that the CAB ~anted to show that international competition could 
work as well as domestic competition. Perhaps the CAB was referring to non-price competition 
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them. The U.S. must remember in analyzing the results that although com
petition is desired, such competition must not be accompanied by preda
tory pricing and other policies which may be instituted by foreign 
governments on their chosen instruments in an effort to attract a larger 
share of the market than could be obtained by normal competition. 

An additional area of conflict concerns which agency should have pri
mary responsibility for negotiating international air agreements. The recent 
negotiating team has consisted of a head negotiator from the Department of 
State, and others from the CAB and DOT.118 S.3363 would modify this by 
establishing within the office of the President an Office of International Avia
tion Negotiations headed by a Director and Chief Negotiator [hereinafter 
Director] who would be appointed by the President with the advice and 
consent of the Senate. 119 The Director would have the rank of ambassa
dor, thereby avoiding the problem of disparate ranks which forced the Pres
ident to appoint a special ambassador to the Bermuda II negotiations. 1 20 

Assisting the Director would be special counsels appointed by the 
CAB, the DOT and the Secretary of State. These four parties would be 
collectively known as the Aviation Policy Committee and would be responsi
ble for formulating a U.S. international air transportation policy which shall 
"[emphasize] the greatest degree of competition that is compatible with a 
well-functioning international air transportation system." 1 21 

because until recently no price competition existed. Additionally, it is too early to say that domestic 
competition is working. 

118. Hearing on Int'l Aviation, supra note 38, at 23. 
119. S.3363, 95th Cong., 2d Sess. § 9 (1978). 
120. There were conflicts between agencies within the U.S. delegation and, in fact, within one 

agency. Joel Biller, chairman of the U.S. delegation, was in the unfortunate position of being out
ranked on the delegation. Those who considered this situation felt that because of the personality 
conflicts that developed, it would be impossible to hope to reach a reasonable agreement with the 
then head of the British delegation, and that the only way to effect a change in the constitution of 
the U.K. delegation was to bring about a change in the constitution of the U.S. delegation. Hearing 
on Int'l Aviation, supra note 38, at 75. 

121. S.3363, supra note 119, § 9(g), (h). The proposed statute sets forth the following goals: 
(1) freedom of air carriers and foreign air carriers to offer fares and rates which corre

spond with consumer demand; 
(2) the fewest possible restrictions on charter air transportation; 
(3) the maximum degree of multiple and permissive international authority for United 

States air carriers so that they will be able to respond quickly to shifts in market 
demand; 

(4) the elimination of operational restrictions to the greatest extent possible; 
(5) the integration of domestic and international air transportation; 
(6) an increase in the number of non-stop United States gateway cities; 
(7) opportunities for carriers of foreign countries to increase their access to United States 

points if exchanged for benefits of similar magnitude for United States carriers and 
the traveling public with permanent linkage between rights granted and rights given 
away; and 

(8) the elimination of discrimination and unfair user fees, unreasonable ground handling 
requirements, undue restrictions on operations, prohibitions against change of 
gauge, and similar restrictive practices. 
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Since Congress has the power under the Constitution to "regulate 
. foreign commerce,"122 S.3363 has provided a means for exercise of 

this power. In order to insure Congressional oversight, at least one member 
of each House of Congress can attend international negotiations. 123 This 
provision is apparently an effort to counteract the thirty-year policy of pre
cluding the Senate from considering executive agreements in international 
aviation, 124 and it reflects a renewed interest by the Congress in such ne
gotiations. 

The Aviation Policy Committee is obligated under S.3363 to "consult 
on a regular basis" with the International Aviation Advisory Council, which 
is composed of interested groups, and to "advise the Aviation Policy Com
mittee on both broad policy goals and individual negotiations. . . ." 1 25 

International aviation involves mixed questions of foreign policy and in
terstate and foreign commerce. Both the President and the Congress share 
responsibility within the Constitutional framework. Conflicts will arise as to 
whether the President or the Congress has usurped prerogatives not within 
the ambit of the asserting party. The Congress has sent a message to the 
President, in the form of the 1978 Act and S.3363, that his powers will be 
limited at least to foreign policy and defense considerations and that the 
Congress plans to playa more active role in regulating foreign commerce. If 

122. See U.S. CaNsT. art I, § 8; United States v. Guy w. Capps, Inc., 204 F.2d 655, 659 (4th 
Cir. 1953), aff'd on other grounds, 348 U.S. 296 (1955). 

123. S.3363, supra note 119, § 9(i). 
124. In the immediate post-war era, the International Air Services Transit Agreement, Dec. 7, 

1944, 59 Stat. 1693, E.A.S. No. 487, which grants overflight and landing rights in scheduled 
service for non-traffic purposes, was submitted as a treaty and was ratified by the Senate. The 
Senate also ratified the Convention on International Civil Aviation (the Chicago Convention), Dec. 7, 
1944, 61 Stat. 1180, T.LA.S. No. 1591, which grants rights of non-scheduled flights for both 
traffic and non-traffic purposes. Both before and after this period, the following aviation agree
ments were submitted to the Senate: Convention on International Air Transportation (Warsaw Con
vention) June 27, 1934,49 Stat. 3000; Hijacking Convention, Oct. 18, 1971,22 U.S.T. 1641, 
T.LA.S. No. 7192; Sabotage Convention, Feb. 28, 1973, 24 U.S.T. 564, T.LA.S. No. 7570; 
Convention on the International Recognition of Rights in Aircraft, Aug. 30, 1949, 4 U.S.T. 1830, 
T.LA.S. No. 2847. 

Pending in the Senate Foreign Relations Committee presently are Montreal Protocols 3 and 4 
of 1975, which would incorporate the Guatemala City Protocol to the Warsaw Convention pertain
ing to liability of the carrier for damages to international passengers. 

When President Truman submitted the Chicago Convention to the Senate for ratification, his 
accompanying message acknowledged that other civil aviation agreements-including Bermuda 
l-had been consummated "under authority vested in me" but without submission to the Senate 
for ratification. International Civil Aviation Conference, message from the PreSident, 92 CONGo .REC. 

6661-62 (1946). 
125. S.3363, supra note 119, § 9(G). "[These groups) shall include representatives of the 

President's Domestic Council, the Department of Commerce, the Department of Defense, airport 
operators, scheduled air carriers, charter air carriers, airline labor, consumer interest groups, travel 
agents and tour organizers, and any other groups, institutions, or interest groups which the Director 
deems appropriate." 
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123. S.3363, supra note 119, § 9(i). 
124. In the immediate post-war era, the International Air Services Transit Agreement, Dec. 7, 
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Congress intends to play this part, the first step should be for it to enact 
clear legislation setting forth the goals to be achieved in international air 
commerce. S.3363 does this. Additionally, Congress should be consulted 
before negotiations begin and observers should attend these negotiations 
on a regular basis. Although the Congress desires to be consulted, the 
Senate may require that it ratify any executive agreement, especially if an
other agreement similar to Bermuda II results. However, the President's 
responsibility for foreign policy and national defense must be given defer
ence by the Senate and the Courts in order to preserve the delicate balance 
between the branches of government. Foreign policy will contain economic 
elements which are inseparably intertwined and a recognition of that fact 
must exist. It is legally permissible for the Congress to deny the President 
the right to consider economics solely without regard to foreign policy, but 
the Congress cannot deprive the President of the right to consider the eco
nomic implications of foreign policy. 

IV. OTHER CONSIDERATIONS AFFECTING FOREIGN POLICY 

The Bermuda I-type bilaterals have relied on lATA to perform ratemak
ing functions since 1946. The lATA arrangement has been accepted 
largely because, until 1972, the CAB claimed that this arrangement was 
"the only opportunity available to it under existing legislation." 126 Since 
1972, the CAB has had the power to suspend and reject international 
fares. 127 In 1978, after urging by the U.S. Department of Justice, the CAB 
began an appraisal of lATA carrier agreements when it issued an Order to 
Show Cause why the CAB should continue to approve such agree
ments. 128 

One of the reasons that the CAB had approved previous agreements 
even though it disagreed with them was an effort "to avoid an open rate 
situation."129 "Open rate" is the term used for a situation where there is 
no agreement on rates, and the CAB feared that the result could be "an 
intergovernmental confrontation which could lead to a cessation of air serv
ices." 130 

An illustration of a recent potential "open rate" situation occurred in 
mid-1972 which eighteen lATA North Atlantic carriers could not reach a 
consensus on revised fares, and intergovernmental consultations similarly 
did not result in an accommodation generally acceptable to all govern-

126. lATA Traffic Conference Resolution, 6 CAB. 639, 645 (1946). 
127. 49 U.S.C. § 1482(j) (1976). 
128. Agreements Adopted by the Int'l Air Transport Ass'n Relating to the Traffic Conference, 

Docket No. 32851 (CAB Order 78-6-78, June 9, 1978). 
129. See CAB Order 73-4-64 at 4-5, (filed Apr. 13, 1973), 38 Fed. Reg. 10127 (1973). 
130. Id. 
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ments. 131 As a result, major foreign carriers filed individual tariffs reflecting 
the sharp fundamental disagreement on scheduled airline rate policy which 
had stalemated the multilateral negotiations. Because these tariffs were un
acceptable to the CAB, it exercised its newly-granted statutory power132 to 
suspend the tariffs, finding that they bore little or no relationship to cost and 
would have a deleterious effect on carrier yield. Consequently, tariffs filed 
by Pan American, TWA and National were protested and rejected by several 
European governments pursuant to their respective bilateral agreements 
with the U.S. After consultation with the foreign governments, the CAB 
concluded that no agreement was possible and the failure of the CAB to 
approve the lATA carriers' agreement to extend the status quo through 
1973 would create an unacceptable condition.133 The CAB then approved 
the North Atlantic rate ageements, dismissed a complaint against the fare 
structure and declined to institute an investigation into the rate structure of 
North Atlantic air fares. As a result, a petition was brought by users of 
transatlantic air services who were connected with the Aviation Consumer 
Action Project. 134 The Court which reviewed the CAB action held that 
vague and unsubstantiated CAB fears anticipating chaos resulting from an 
open rate situation were insufficient to warrant automatic approval of unjus
tified lATA price hikes. 135 The holding of the Court was based on the lack 
of "substantial evidence" that an "open rate" situation could cause signifi
cant harm to support the CAB order. 136 Also, the Court felt that if the 
CAB's decision was adverse to foreign policy, the President could act 
under 49 U.S.C. § 1461 to set aside the CAB's suspension of any foreign 
airline's tariffs or landing rights in the United States. 137 

A more recent case reflects the authority of the CAB to issue directives 
in respect to conduct of foreign nations in a foreign country, where such 

131.ld.at3. 
132. 49 U.S.C. § 1482(j)(1976). 
133. Id. See a/so Pillai v. CAB, 485 F.2d 1018 (D.C. Cir. 1973). See generally 47 TEMP. L.O. 

620 (1974). 
134. A non-profit public interest group formed by Ralph Nader. 
135. See Pillai v. CAB, 485 F.2d 1018 (D.C. Cir. 1973). 
136. In the year 1972, 582,411 United States citizens flew United Kingdom aircraft across 

the North Atlantic; U.S. passengers on the airlines of Germany, France, the Netherlands, 
Italy and Switzerland in the North Atlantic ranged from 364,803 to 214,520 passengers 
each. Two-thirds of the passengers on all eighteen carriers on the North Atlantic route are 
U.S. citizens. In these foreign countries the stake of the tourist industry--hotels, restau
rants, bus and tour services, etc.--in addition to the U.S. passengers carried by their 
national airlines, is enormous. 

Id. at 1024. 
137. Bilateral negotiations might well be preferable from the United States' point of view. Along 

any single given route, the net amount of tourist travel and spending flows from the U.S. to the 
foreign country. In addition, the overall importance of foreign tourist dollars probably in each in
stance represents a much greater percentage in the economy of the foreign country than in the 
U.S. 
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conduct impinges upon commerce to or from the United States. 138 In Civil 
Aeronautics Board v. British Airways Board, 139 the suit arose when the 
United Kingdom Civil Aviation Authority (CAA), the equivalent of our CAB, 
directed British Airways to charge certain rates notwithstanding the CAB's 
suspension of the rates. British Airways. argued that the Federal Aviation 
Act should not be construed to apply extraterritorially to the charging of 
rates" in Britain by British Airways at the direction of the British Government 
. . . ." 1 40 It also argued alternatively that international law precluded the 
U.S. court "from enjOining conduct of foreign nationals in a foreign country 
which is required by the foreign sovereign."141 Superficially, it appears 
that British Airways had been given a "Hobson's choice" of either charging 
rates not approved by the CAB or of violating the directive of the British 
CAA. However, since British Airways is an instrumentality of the British 
government there was a unity of interest and not simply a situation of a 
private independent carrier being ordered to do something by its govern
ment. The U.S. District Court judge ruled that the British CAA directive 
could not "relieve British Airways from the generally recognized rule that 
one wishing to take advantage of the facilities of the United States com
merce 'must be willing to comply fully with United States law.' "142 It is 
thus clear that Congress could delegate, under the Commerce Clause,143 
to the CAB, power to make extraterritorial application of the Federal Avia
tion Act. 1 44 

These CAB powers of course do not extend to control of U.S. airlines 
landing or traversing a foreign country to the extent that foreign law gov
erns.145 The case pOints out the difficulties inherent in international aviation 

138.. This principle is well recognized. See, e.g., Deutsche Lufthansa Aktiengesellschaft v. 
CAB, 479 F.2d 912 (D.C. Clr. 1973). 

139. 433 F. Supp. 1379 (S.D.N.Y. 1977). The CAB had rejected the British tariffs which pro
posed lower, discount rates in certain circumstances. Among other reasons given, the CAB stated 
that the tariffs violated its "seven cities" order which determined that a system of add-on charges 
to New York rates was an improper mode of arriving at rates for shipments destined for other U.S. 
cities. The CAB preferred a system of mileage-related charges which was designed to avoid ship
per discrimination against certain less economical destination cities from the point of view of overall 
transportation costs. 

140. Brief for Defendant in Opposition to Preliminary Injunction at 23, CAB v. British Airways 
Bd., 433 F. Supp. 1379 (S.D.N.Y. 1977). 

1 41. Id. at 32. 
142. CAB v. British Airways Bd., 433 F. Supp. 1379 (S.D.N.Y. 1977). Accord, Fontaine v. 

Sec. & Exch. Comm'n, 259 F. Supp. 880 (D.P.R. 1966). 
143. U.S. CONST. art. I, § 8. 
144. Deutsche Lufthausa Aktiengesellschaft v. CAB, 479 F.2d 912 (D.C. Cir. 1973). Ct. 

United States v. Pacific & Arctic Co., 228 U.S. 87 (1913) (antitrust case); Armement Deppe, SA 
v. United States, 399 F.2d 794 (5th Cir. 1968), cert. denied, 393 U.S. 1094 (1968) (federal 
admiralty case). For an article dealing with the constitutional considerations, see generally 29 
OKLAHOMA L. REV. 409 (1976). 

145. See, e.g., 14 C.F.R. § 399.12 (1978). 
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and relations with governing bodies, and it indicates that foreign airlines 
generally have three options: (1) compliance with the laws of this country; 
(2) foregoing the pursuit of commerce with the U.S.,146 or (3) its govern
ment can renew diplomatic efforts to achieve a mutually satisfactory agree
ment. 147 U.S. carriers are faced with the same choices in regard to foreign 
countries. The meaning of this is clear-foreign diplomacy may be the only 
practical means to achieve a satisfactory solution to international aviation 
problems, especially if organizations such as lATA are unable to func
tion.148 

CONCLUSION 

The United States has long espoused competition under the free enter
prise system. In practice, however, U.S. international carriers have oper
ated under the aegis of lATA which has set fares and has been described 
as a "carteL" 149 Although there has been some justification for this organi
zation to set fares by private agreement which could not be legislated unilat
erally, there is now some question whether lATA can continue to act in this 
manner. The CAB is investigating this lATA function, and if lATA ratemak
ing does not sUNive, then the U.S. will be forced into active international 
ratemaking by negotiation. 

U.S. airlines will be competing more openly with foreign airlines. How
ever, foreign airlines in most cases are government-owned or subsidized, 
so U.S. airlines will have difficulty if foreign governments choose to infuse 
money into their airlines in a predatory or uneconomical manner in order to 
drive U.S. carriers out of the market. As U.S. markets are opened to for
eign airlines, the domestic consumer will benefit, at least during the short 
term, from decreased fares and greater availability of flights. Since the U.S. 
market is the largest in the world in terms of number of air travelers, the 
U.S. stands to lose its market share to other countries. The result may be a 
further decrease in U.S. carrier capacity in relation to foreign airlines. The 
balance of payments will likely be more adversely affected. 

146. Cf. First Nat. City Bank of N.Y. v. Internal Revenue Serv., 271 F.2d 616 (2d Cir. 1959), 
cert. denied, 361 U.S. 948 (1959) (I.R.S. subpoena to produce records of U.S. bank branch in 
Panama). 

147. Cf. Kerr Steamship CO. V. United States, 284 F.2d 61 (2d Cir. 1960) (ICC inquiry into 
secret foreign contracts). 

148. The Wall Street Journal reported that the airlines have approved a reorganization of lATA 
that would allow them to set their own fares. Under the new regulations, which still have to be 
approved by the respective governments, members will be required to adhere to standards of air
craft safety, baggage processing and interairline financial transactions, but participation in fareset
ting, called "tariff coordination" by lATA, would be on an optional basis. Wall St. J., Nov. 15, 
1978, at 4, col. 3 . 
. 149. Hearings on Int'l Aviation, supra note 38, at 5 (statement of Aviation Consumer Action 
Project). 
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In any event, the Airline Deregulation Act of 1978 reflects the current 
mood that economic regulation over air transportation should be relaxed 
and that true compeition should prevail. The international market is much 
different from the domestic market, and true competition will not be possi
ble in the current international arena. In order to avoid complete economic 
decimation of our private international carriers, close scrutiny must be main
tained over this situation to avoid predatory and detrimental practices by 
foreign governments. At the same time, we must recognize the legitimate 
aims asserted by other countries. The coming years will show whether in
ternational aviation will become a "free enterprise" arena or whether it will 
be forced to continue to reflect the economics of lATA. 
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The Scheduling and Route Impacts of Increased 
Fare Flexibility· 

Mahlon R. Straszheim· • 

I. INTRODUCTION 

On August 25, 1978, the Civil Aeronautics Board adopted modifica
tions to its policies developed in the Domestic Passenger Fare Investigation 
(DPFI) which allow increased pricing flexibility to scheduled air carriers. 1 

This article will discuss the likely effects of the enacted rule on route aban
donment and service. 

Airline fare regulation has historically limited the range of price and 
service options2 and has resulted in costly competition in schedules and 
amenities. 3 The new rule offers the promise of significant benefits to travel-

• This article was originally commissioned by the Public Interest Economics Center (PIE-C) 
on behalf of the Federal Trade Commission (FTC), and was submitted as an appendix to an FTC 
report presented to the Civil Aeronautics Board on May 10,1978. It does not necessarily reflect the 
views of the PIE-C or FTC. 

• • Professor of Economics, University of Maryland. 
1: 43 Fed. Reg. 39,522 (1978). 
2. For a notable exception see the Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 

Stat. 1705(1978). 
3. R. CAVES, AIR TRANSPORT AND ITS REGULATION (1962): M. STRASZHEIM, THE INTERNATIONAL 

AIRLINE INDUSTRY (1969): W. JORDAN, AIRLINE REGULATION IN AMERICA: EFFECTS AND IMPERFECTIONS 
(1970): Keeler, Airline Regulation and Market Performance, 1972 BELL J. ECON. & MAN. SCI. 399: 
White, Quality Variation When Prices are Regulated, 1972 BELL J. ECON. & MAN. SCI. 425: G. 
EADS, THE LOCAL SERVICE AIRLINE EXPERIMENT (1972): and G. DOUGLAS & J. MILLER, ECONOMIC REGU
LATION OF DOMESTIC AIR TRANSPORT (1974). 
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ers in the form of lower air fares and services more closely aligned with 
consumer preferences. The introduction of fare flexibility under the rule will 
increase the number of passengers carried and result in changes in sched
ule frequency in a number of markets. The nature of the changes will de
pend on the elasticities of demand, carrier costs, and carrier route network 
adjustments. Changes in capacity and service frequency in particular mar
kets are the logical consequences of instituting fare competition and airline 
service more responsive to passengers' preferences. 

It has been argued that permitting more fare competition and the asso
ciated changes in schedules is potentially harmful to the public interest. 
The often-voiced concern is that destructive price competition will under
mine service and lead to much route abandonment, particularly to small 
communities. The CAB correctly minimizes this risk in discussing its en
acted rule, for the evidence presented below suggests there is little risk of a 
substantial loss of air service to small communities as a result of the rule. 
The principal arguments of this article, developed in the four sections which 
follow, can be briefly summarized. 

The second section of the article outlines the basic rationale of the rule 
in the context of the current market regulatory environment. In introducing 
a "suspend-free" zone as a means for permitting fare flexibility, the CAB 
properly notes that an industry-wide fare formula cannot properly reflect all 
the special features of costs or market potential which will differ among 
carriers and markets. Carrier managements are best capable of making 
accurate predictions of consumer preferences in different markets. The 
rule is therefore an important and timely step toward a more rational airline 
system, allowing carriers to introduce fare changes when they think con
sumers' preferences favor this type of service. 

The third section of the article reviews the recent experience of route 
changes under CAB regulation. The issues are whether the objective of 
assuring service to small communities is well served by a continuation of 
present CAB rate, entry, and subsidy policies, and whether service quality 
to smaller communities under the rule would be worse than under present 
CAB entry and fare regulation. It will be shown that CAB regulations have 
done relatively little to assure the continuation of air service to small com
munities which could not be achieved by fare flexibility under the rule. The 
exit of local scheduled carriers from small community service has been 
quite dramatic in the last decade under CAB regulations. This has been 
accompanied by a very considerable increase in scheduled service pro
vided by commuter carriers. 

The fourth section of the article analyzes the argument that carriers 
currently "cross-subsidize" low-density routes in small communities, and 
that fare reductions in denser markets will therefore undermine service in 
less-dense markets. This argument is suspect on both theoretical and em-
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pirical grounds. The fourth section of the article discusses the theory of 
cross-subsidy as it relates to airline network configurations and pricing and 
scheduling decisions in particular submarkets. There is no economic justifi
cation for carriers cross-subsidizing unprofitable routes under the current 
price and entry regulations or in an unregulated market enviornment. Be
cause airline route systems consist of many independent subnetworks, 
changes in rates, revenues, or schedule frequency in many submarkets will 
have no impact on the profitability of other components of a carrier's route 
system and hence will not affect carriers' decisions in those markets. The 
principal conclusion is that the current pricing regime does not' 'cross-sub
sidize" low-density routes serving small communities. 

The final section analyzes what types of service changes might occur 
under a regime of fare flexibility represented by the rule. Most of the fare 
reductions will likely be concentrated in denser markets. To the extent that 
scheduled carriers reduce service in selected smaller markets, commuter 
carriers will be quick to enter. There is little basis for concluding that major 
cutbacks in service will result. 

II. THE RATIONALE FOR THE RULE 

The introduction of fare flexibility by creating a "suspend-free" zone4 

is an important step in making the airline system more responsive to under
lying consumer preferences. Major consumer benefits in the form of lower 
fares are likely to result. The disadvantages of an industry-wide fare struc
ture when differences exist among markets in traveler preferences are evi
dent. The responsibility for tailoring fare and service to consumer 
preferences is most appropriately placed with carrier managements, who 
have both better information than regulators to make such decisions and a 
very direct stake in the outcome of their decisions. 

The introduction of price competition through a "suspend-free" zone 
will encourage experimentation and the generation of information needed to 
formulate optimal fare and service levels. There is necessarily some uncer
tainty about consumer preferences. Absent such experimentation in the 
market, administrative decisions over fare and service options must be 
made with too little information. Permitting carriers to adjust prices based 
on their expectations of financial profitability for different types of service in 
particular markets is the best means for determining underlying consumer 
preferences. 

The CAB's proposed criteria for suspension are an important dimen
sion which will increase the likelihood of successful fare and service innova-

4. A "suspend-free" zone is a range of fares within which carriers are free to lower or raise 
fares without submitting economic data otherwise required by the CAB economic regulations, 
supra note 1. 
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tion under the rule. The opportunity for carriers to change fares without 
submitting the economic data presently required by the Board's Economic 
Regulations5 gives carrier managements considerably more flexibility. The 
CAB in its discussion properly notes the burden of these submissions and 
their inhibiting effect on fare experimentation. 

The new rule's provisions for suspension of a proposed fare require 
that complainants make a strong showing that a fare reduction is unlawful, 
predatory, and would cause irreparable harm if enacted. 6 Placing the bur
den of proof on complainants reflects a balancing of the possibility that the 
alleged harm would in fact occur with the offsetting injury to the traveling 
public that would be deprived of lower fares if an unnecessary suspension 
occurred. The CAB's position in this regard reflects the view that the public 
benefits of lower fares under the rule are substantial, that the opportunity for 
fare reductions is unlikely to result in destructive competition or predatory 
prices on any significant basis, and that the usual basis for injunctive relief 
provides adequate protection for complainants. 

III. SERVICE AND ROUTE CHANGES UNDER CAB REGULATION 

Service to small communities has historically been affected by CAB 
regulation of entry and fares and the subsidy payments to local service car
riers. The payment of subsidy is intended to finance local service airline 
operations in low-density markets, and the CAB's control over entry and 
exit decisions has the potential of influencing service levels. Concern has 
been voiced that service to small communities will be much worse under 
the rule, and that retaining present CAB policies with respect to fares, entry, 
and subsidy is vital to the continuation of air service to small communities. 
A review of the history of service under CAB policies suggests that prevail
ing policies have made very little contribution to air service to small commu
nities. 

Regulation of the airline industry by the CAB under the Federal Aviation 
Act as amended? has pursued several objectives, including promotion and 
regulation of the industry to "foster sound economic conditions" and to 
provide for "competition to the extent necessary to assume the sound de
velopment of an air transportation system properly adapted to the needs of 
the foreign and domestic commerce of the United States. . .".8 Service 
to small communities in which traffic levels would not sustain profitable op
erations has been subsidized by the CAB under the statute, beginning in 
1945.9 In 1955 permanent certificates were granted to local service carri-

5. 14 C.F.R. § 221.165 (1978). 
6. Domestic Passenger Fare Investigation. 43 Fed. Reg. 39.522. 39.530 (1978). 
7. 49 U.S.C. § 1302 (1976). 
8. Federal Aviation Act. § 102(bXd), 49 U.S.C. § 1302 (1976). 
9. Federal Aviation Act, § 406(bX3). 49 U.S.C. § 1376 (1976). 
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The CAB's entry and subsidy policies appear to have yielded only mar
ginally more scheduled service to smaller communities and lower-density 
routes than would exist in the absence of CAB regulation. The CAB's poli
cies with respect to entry by trunklines might best be described as a cau
tious policy, permitting entry when the harmful effects on an incumbent 
carrier's profitability would not be significant, and allowing exit when carri
ers could show the service to yield sub-normal rates of return. Growth of 
traffic has, however, permitted some increase over time in the number of 
markets with more than one carrier. The share of revenue passenger-miles 
in 1972 in monopoly markets has declined over time to 23.2%.11 A large 
number of willing applicants for entry to particular markets exists at all 
times. The CAB has been relatively lenient in allowing exit, and has no 
statutory authority to impose restrictions on the type of equipment or service 
frequency if carriers provide minimum service. Trunk carriers serve only a 
fraction of the possible city-pair markets within their route authority; trunks· 
have also exited from many markets when profit prospects have been un
satisfactory. A summary of these route changes appears in Table 1. As 
indicated, trunk carriers served only 180 points in the 48 contiguous states 
in 1975, versus 210 in 1970 and 315 in 1960. 

TABLE 1 

Points Served by Certificated Carriers 
48 Contiguous States 

Trunk Carriers2 Local Service Carriers3 

Year' Points Points Points Points Points 
Authorized Suspended Served Authorized Suspended 

1955 376 27 349 381 18 
1960 328 13 315 497 38 
1965 231 8 223 472 4 
1970 228 18 210 467 34 
1971 228 18 210 466 34 
1972 222 15 207 455 32 
1973 221 19 202 445 40 
1974 208 16 192 432 49 
1975 198 18 180 433 53 

1 As of December each year. 
2 Includes points served jointly with local service carriers. 
3 Includes points served jOintly with trunk carriers. 

Points 
Served 

363 
459 
468 
433 
432 
423 
405 
383 
380 

All Carriers 

Points Points 
Authorized Suspended 

583 44 
618 51 
536 12 
524 50 
522 52 
508 47 
497 56 
481 64 
464 70 

Source: U.S. DEP'T OF TRANSPORTATION, SERVICE TO SMALL COMMUNITIES 25 (1976). 

Points 
Served 

539 
567 
524 
474 
470 
461 
441 
417 
394 

10. A local service carrier is one that provides "air service of a short-haul, low-density nature 
operated generally between smaller outlying communities and major traffic hubs." G. EAOS, supra 
note 3, at 3. Trunk carriers, on the other hand, serve principally long haul markets and heavily 
traveled segments between major cities. W. JONES, CASES AND MATERIALS ON REGULATED INDUSTRIES 
1087 (1976). 

11. CAB SPECIAL STAFF REPORT ON REGULATORY REFORM 47 (1975). 
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Local service carriers' networks have also changed quite substantially 
in recent years. Local service carriers served 380 points in 1975, versus 
433 in 1970 and 459 in 1960. There are two principal causes of these 
changes. The CAB has attempted to limit the size of subsidy to local serv
ice carriers by allowing carriers to exit from low denSity routes. Under the 
CAB's "use it or lose it" policy, many cities were deleted from the local 
service carriers' networks when traffic levels fell below established mini
mums. Second, local service carriers' managements have redefined their 
objectives in recent years; most appear to seek entry into trunk markets of 
medium density and to become small trunk carriers. The conversion to jet 
aircraft is both a cause and a reflection of this change in objectives. Effi
cient use of jet aircraft requires longer-haul, denser routes than character
ized the local service carriers' networks in 1960. The CAB has allowed 
local service carriers to enter denser routes, in many instances replacing 
service of trunk carriers, and has permitted exit from more marginal 
routes. 12 As the local carriers' fleets become more dominated by jet air
craft, the scheduling problems of efficiently using smaller aircraft are accen
tuated. Local service carriers appear destined in many instances to virtually 
complete exit from very low density service which they traditionally pro
vided. This reduction in service by local service carriers to smaller commu
nities has occurred under existing CAB regulation. 

The exit of local scheduled services has been accompanied by a very 
considerable growth in service by commuter carriers. 13 Commuter carriers 
operate under part 298 of the CAB's Economic Regulations. 14 Commuter 
carriers' operations are neither subsidized nor regulated, with carriers free 
to enter and charge any price. The exemption from certification under sec
tion 401 (a) of the Federal Aviation Act15 enjoyed by commuter carriers de
rives from the requirement that commuter carriers operate aircraft with a 
maximum passenger capacity of thirty passengers and a maximum payload 
of 7,500 pounds. The commuter carriers have in some instances received 
permission under the exemption authority vested in the CAB to operate 
larger aircraft. Most of the commuter carriers' fleets are comprised of small 
aircraft, in the fifteen to nineteen seat range. 

12. The evaluation in local service carriers' route and investment decisions and its interrela
tionships with CAB regulation is described in G. EADS, supra note 3. 

13. Commuter air carrier is defined in the economic regulations as "an air taxi operator which 
(1) performs at least five round trips per week between two or more points and publishes flight 
schedules which specify the times, days of the week and places between which such flights are 
performed, or (2) transports mail by air pursuant to contract with the United States Postal Service. 
14 C.F.R. § 298.2(f} (1978). . 

14. 14 C.F.R. § 298 (1978). 
15. Federal Aviation Act, § 401 (a), 49 U.S.C. § 1371(a)(1976}. 
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The market opportunity to which commuter carriers have responded is 
the willingness of travelers in small communities to pay for high frequency 
service on small aircraft. In a number of instances, local service carriers 
have contracted with commuter carriers to provide "replacement service", 
allowing the local service carrier to meet its obligations under its route certif
icate in the market in question in this fashion. Allegheny has pioneered this 
approach. In some cases, the local service carrier has a financial obliga
tion under the agreement. These arrangements reduce subsidy costs to the 
taxpayer, and also provide a more frequent service to the cities in question 
than the local service carrier could provide with larger aircraft. As of July 
26, 1977, agreements at 53 replacement points in 23 states and involving 
24 carriers had been approved by the CAB.16 

Commuter service has grown considerably more rapidly than sched
uled local or trunk service. In 1976, 85 commuter carriers served 300 
airports and 746 city-pairs, carrying 7.3 million passengers. This repre
sents a 9.4% annual rate of growth since 1970, versus 5.0% annually for 
the scheduled domestic carriers over this same period. 17 

The majority of commuter service is to small communities, of less than 
75,000 people. Table 2 summarizes growth in service by type of carrier 
and city size for 1970 to 1975. 

Size of Community: 

1970 Population 

0- 25,000 
25,000- 50,000 
50,000- 75,000 
75,000-100,000 

Total 

0- 25,000 
25,000- 50,000 
50,000- 75,000 
75,000-100,000 

Total 

TABLE 2 

Service to Communities under 100,000 Population, 
Points Served and Weekly Flights by Type of Carrier 

Number Points Served 

1970-

Trunk Local Commuter Trunk 

17 126 116 12 
18 80 52 16 
3 12 9 2 
6 16 12 5 

44 234 189 35 

Percent Change: 1970 to 
1975 

Trunk Local Commuter 

-29.4 -11.9 28.4 
-11.1 -17.5 15.4 
-33.3 - 8.3 22.2 
-16.7 - 6.3 -16.7 

-20.4 -13.2 +21.7 

1975-

Local Commuter 

111 149 
66 60 
11 11 
15 10 

203 230 

16. COMMUTER AIRLINE ASSOCIATION OF AMERICA, 1977: A TIME FOR COMMUTERS, ANNUAL REPORT 

55 (1977). 
17. Id. at 7-8. 
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0- 25,000 
25,000- 50,000 
50,000- 75,000 
75,000-100,000 

Total 

0- 25,000 
25,000- 50,000 
50,000- 75,000 
75,000-100,000 

Total 

Transportation Law Journal 

Weekly Flights 

1970-

Trunk Local Commuter Trunk 

583 3,911 4,025 256 
556 3,464 2,282 603 
161 409 560 132 
458 865 613 373 

1,758 8,849 7,480 1,364 

Percent Change: 1970 to 
1975 

Trunk Local Commuter 

-56.0 -22.2 36.3 
8.4 -30.7 20.0 

-18.0 -22.7 42.9 
-18.6 -16.5 36.4 

-22.4 -25.0 31.8 

[Vol. 10 

1975-

Local Commuter 

3,040 5,488 
2,401 2,735 

471 800 
722 836 

6,634 9,859 

Source: U.S. DEP'T OF TRANSPORTATION, SERVICE TO SMALL COMMUNITIES 28 (1976). 

In communities of less than 100,000 population, the trunks have re
duced scheduled flights by 22.4% in the period 1970 to 1975, the local 
service carriers reduced flights by 25.0%, while commuter carriers have 
added 31.8% to their flights. In 1974 commuter carriers provided more 
than half of their service in routes with less than ten passengers daily. Aver
age stage length is much smaller than for scheduled carriers. (See Tables 
3 & 4). 

TABLE 3 

Distribution of Passenger Markets by Mileage 

Commuter Air Carriers Certificated Air Carriers' 

Number Number 
Mileage of Markets Percent of Markets Percent 

Less than 100 514 40.9 63 2.4 
100-200 460 36.6 306 11.7 
200-300 190 15.1 374 14.2 
300-400 58 4.6 287 10.9 
Over 400 35 2.8 1,595 60.8 

Total 1,257 100.0 2,625 100.0 

• The data refers to markets with single plane service. Markets where connecting service only is 
offered were excluded in order to make the data more comparable with commuter operations. 

Source: U.S. DEP'T OF TRANSPORTATION, SERVICE TO SMALL COMMUNITIES 34 (1976). 
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TABLE 4 

Distribution of Passenger Markets by Passengers per Day 

Commuter Air Carriers Certificated Air Carriers· 

Number Number 
Passengers per Day of Markets Percent of Markets Percent 

Less than 10 969 77.0 286 10.8 
10-20 103 8.2 578 21.9 
20-30 50 4.0 351 13.3 
30-40 31 2.5 219 8.3 

Over 40 104 8.3 1,204 45.6 

Total 1,257 100.0 2,638 100.0 

• The data refers to markets with single plane service. Markets where connecting service only is 
offered were excluded in order to make the data more comparable with commuter operations. 

Source: U.S. DEP'T OF TRANSPORTATION, SERVICE TO SMALL COMMUNITIES 33 (1976). 

In the shortest-haul, low-density markets in which commuter carriers 
have been successful, the cost and scheduling advantages associated with 
smaller aircraft are very considerable. Miller and Laney's study of fares 
suggest that commuter fares are below local service carriers' fares in the 
very-short-haul markets. 18 Local service carrier fares are based on a 
formula in which fares are set by a fixed charge plus a mileage charge; in 
addition, local service carriers may establish fares up to 130% of the CAS's 
coach formula if no trunk carriers participate in the market. As a result, the 
local service carriers' fares are high for very short stage lengths, whereas 
commuter carriers' fares are higher at longer stage lengths. The other im
portant characteristic of commuter fares is the absence of significant differ
ences in fares between monopoly and non-monopoly routes which 
commuter airlines serve. 19 The threat of potential entry restrains any ten
dency for commuters with a monopoly to raise prices. In summary, com
muter carriers enjoy cost economies in using small aircraft in short stage 
lengths, which are reflected in the commuter air fare structure. 

These statistics clearly reveal the contribution being made by air com
muters to small communities and the reductions in service from local serv
ice carriers at small communities. The local service carriers have exited 
from the small community as rapidly as CAS regulations will permit. Many 

18. Memorandum by J. Miller III and L. Laney, Evidence on Regulated and Unregulated 
Airfares (July 15, 1975). 

19. {d. 
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smaller communities have seen their scheduled service switch from local 
service carriers to commuter carriers in recent years. In brief, pressures to 
keep the direct subsidy to a minimum have limited the degree to which the 
Congress has been willing to subsidize service by local service carriers at 
low-density points. Consumer satisfaction with commuter air service, 
largely the result of its rapid growth and the financial success of commuter 
carriers, is one reason why it has been possible politically to reduce the 
subsidy of local service carrier operations at low-density points. 

The fortunes of air service at small communities lies with the commuter 
carriers, regardless of pricing changes which will result from the rule. The 
local service carriers have no comparative advantage at this stage to reen
ter the small community market. Commuter service will expand at routes 
from which local service carriers exit. 20 The routes from which local service 
carriers exit have longer stage lengths and higher densities than are typical 
for commuter carriers, making these routes especially attractive. 

IV. SCHEDULING DECISIONS AND CROSS-SUBSIDY: SOME THEORETICAL 

OBSERVATIONS 

Fare flexibility will result in changes in service in certain markets. 
Some concern has been voiced that massive reductions in service will re
sult. It will be shown below that in order to predict the nature of changes in 
schedule frequency it is necessary to analyze the rationale for carriers' 
scheduling decisions. The extent to which fare reductions will require 
changes in schedule frequency depends on cost functions and the elasticity 
of demand. Service adjustments should be viewed as the natural conse
quence of achieving a more efficient outcome in which service is more 
closely aligned with consumer preferences. 

The second argument analyzed below is the extent to which carriers 
"cross-subsidize" low-density markets with profits from high-density 
routes. The importance of this issue derives from a concern that reductions 
in fares and profits in high-density routes will undermine service throughout 
an airline's route network. It will be argued that this viewpoint is incorrect. 

In considering first the adjustments of schedules, the interrelationships 
between fares and schedule frequency must be analyzed. Lower fares re
quire higher load factors to cover costs and hence a tradeoff exists between 
the level of fares and the level of capacity. 21 Greater capacity, or lower 
load factors, implies higher schedule frequency and convenience and a 

20. DEPARTMENT OF TRANSPORATION, SERVICE TO SMALL COMMUNITIES 26 (1976). 
21. White, supra note 3; Straszheim, Airline Fares and Load Factors: Some Oligopoly Models, 

J. TRANSP. ECON. & PUB. POL'y, 1-4 (Sept. 1974); G. DOUGLAS & J. MILLER, supra note 3, at 86-94. 
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higher probability that a seat is available at the desired departure hour. 
However, more capacity may require higher fares. The possible choices of 
fare and schedule frequency will depend on both fare and schedule elastici
ties of travelers and carriers' cost functions. Travelers will differ in their 
preferences regarding the optimal fare-schedule frequency combination, 
with business travelers preferring lower load. factors while tourist travelers 
likely will prefer lower fares at the expense of lower schedule frequency.22 
Even within a city-pair market, passenger preferences will vary substan
tially. The optimal choice of fare and load factor in any city-pair will there
fore depend on the mix of travelers by trip purpose, and also on the stage 
length and route density. The latter will be relevant in passengers' valua
tions of the benefits of more- versus less-frequent service. 

The choice between lower fares and more frequent service has been 
made by the CAB in its prevailing fare regulation, which has attempted to 
establish fares consistent with a 55% load factor. Price flexibility under the 
new rule allows carriers to test market responses to lower fare service. Car
riers' willingness to experiment with alternative price-service options may in 
turn result in adjustments in schedule frequency. 

The effects of fare flexibility on capacity will depend both on the elas
ticity of demand and airline cost functions. Fare reductions which stimulate 
demand will entail additional costs to carry the additional traffic even if air
craft seat miles are held constant. Douglas and Miller estimate that the 
marginal costs of carrying additional passengers are well below the costs of 
providing capacity for most aircraft and under most load factors.23 The 
demand elasticity must be well above unity (about -1.3) if the increased 
traffic associated with a fare reduction is to provide sufficient revenues to 
cover the added costs of carrying the additional passengers. If the elasticity 
is less than -1.3, the carrier must reduce frequency, i.e. increase the load 
factor, when fares are reduced. 24 . 

To conclude this argument, it should be stressed that service or fre
quency changes, including reductions in frequency, which will occur as a 
result of the rule should be viewed as the natural consequence of realigning 
service with consumer preferences. Such adjustments in frequency are a 
necessary part of a process of obtaining an economically efficient outcome, 
which is the appropriate objective of the change in the fare regulations. 

The argument that the airlines now cross-subsidize lOW-density routes 
with profits from higher-density routes is inconsistent with the economic the
ory of the firm. That fares diverge from marginal costs in particular markets 

22. Douglas and Miller developed a theoretical model relating the value of schedule delay to 
passengers' valuation of time. Business travelers likely place higher values on time. G. DOUGLAS & 
J. MiLLER, supra note 3, at 82-94. 

23. Id. at 8-26. 
24. Id. at 57-60. 
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is not in itself evidence that cross-subsidy occurs. A brief theoretical dis
cussion of the concept of cross-subsidy will usefully focus the issues which 
arise in assessing the impacts of the rule. 

Cross-subsidy exists when outputs and prices are such that prices dif
fer from marginal costs among markets, assuming all cost functions are 
characterized by constant costs and all costs are assignable. Markets in 
which prices are below marginal cost are being subsidized. It is difficult to 
envision circumstances when firms would willingly choose to cross-subsi
dize one market by revenues from another if cost and demand functions in 
each market were independent. Sellers would have no incentive to use 
profits from one market to subsidize output in another market in these cir
cumstances. Regulation of markets is the one circumstance in which cross
subsidy is often created; as a condition of participation, firms may be re
quired to establish output and price levels across markets which cross-sub
sidize certain markets. Certain types of postal service illustrate a market 
subsidized in this fashion. 

There are a variety of circumstances in which prices diverge from mar
ginal cost but no cross-subsidy occurs. For example, if sellers had some 
degree of market power and entry were precluded by entry barriers or entry 
controls, firms would have incentive to set prices and outputs such that 
prices diverged from marginal cost by varying amounts, the amounts de
pendent on the elasticity of market demand curves. No price would lie be
low marginal cost, but prices could diverge from marginal costs in particular 
markets even if the firm's cost function was characterized by constant costs 
and all costs were assignable. No cross-subsidy would exist. 

Other circumstances in which prices diverge from marginal costs in 
particular markets involve considerations of decreasing costs, non-assigna
ble common costs, and the interdependencies between markets. For ex
ample, the firm may perform activities where there are significant common 
or non-assignable costs. Several types of users may share a facility, but all 
of the facility costs cannot be traced to the use of individual users. Or, a 
firm may produce many products with a given production process, with 
some common or overhead costs non-assignable to particular products. 
The airlines are by no means unique in confronting the problem of recoup
ing overhead or common costs. 

"Cross-subsidy" is a misnomer to describe the situation in which dif
ferent markets make different contributions to overhead costs. In these cir
cumstances there is no basis on economic efficiency grounds in support of 
any particular assignment of common costs to different products. (Effi
ciency requires marginal cost pricing, with lump-sum taxes used to finance 
non-assignable costs.) In practice a variety of procedures are employed by 
firms to "assign" common costs to particular markets. The most common 
procedure is a constant markup of costs of particular products. Much of 
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the retailing sector uses markups of this sort to recoup overhead or com
mon costs. Another procedure often used by firms in recouping common 
costs is to price discriminate, assigning differential amounts of common 
costs to products based on differences in demand elasticities.25 

In the case of the airlines the principal issue in interpreting fares in 
different markets stems from the existence of common costs associated 
with operating networks comprised of more than one city-pair route. A 
route system will include both common costs and costs traceable to opera
tions in each link. These common costs arise from indivisibilities in the pro
duction process. Station expenses are not proportional to output at low 
levels of output since a minimum level of station facilities must be provided 
even at low passenger demand levels. Some portion of station expenses 
cannot be directly assigned to output levels in any given City-pair link.26 
(Overhead costs also are unassignable to particular routes.) 

The size of aircraft used on a network also creates an indivisibility 
which affects the definition of cost functions in particular city-pair sub
markets. Aircraft represent an input available in discrete sizes, and which 
cannot be varied continuously by city-pair market. Costs do not vary pro
portionally with output at small levels of output due to aircraft sizes available 
and the economies associated with larger aircraft. The fact that it is most 
efficient in most circumstances to schedule a given aircraft over a linear 
route system comprising several city~pair markets creates an indivisibility. 
The least-cost choice of aircraft will depend on the network over which it is 
to be flown, including the stage length and traffic density in each route. The 
most efficient means of serving a network may entail scheduling an aircraft 
over a network so that revenues are below assignable marginal cost in a 
subportion of the network.27 

In pricing service over a network comprising many route segments, 
and in which some portion of costs are non-assignable to particular seg
ments, an allocation of common costs is necessary. In particular sub
markets, prices may bear different relationships to assignable costs. In this 
circumstance it is inappropriate to label these differences between prices 
and costs cross-subsidy. Even in the situation when prices fall below as
signable marginal cost in one submarket it may be inappropriate to suggest 
that this one submarket is being subsidized by others. For example, it may 

25. The opportunity to price discriminate requires that separate markets be identified, resale 
be prohibited, and differing elasticities of demand exist. The elasticity of demand for products will 
depend on the degree of competition in the market and the availability of substitutes. The exist
ence of competitors or the threat of entry limits the degree to which firms may charge prices well in 
excess of costs in any given market. 

26. The author found significant cost economies associated with greater route density in the 
international airline industry. M. STRASZHEIM, supra note 3, ch. 4. 

27. Positioning flights illustrate this phenomena. M. STRASZHEIM, supra note 3, at 72-82. 
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be that service in each individual city-pair market in a subnetwork is unprof
itable if operated individually, i.e. revenues would fall below costs in each 
individual market. Yet when operated as a network of city-pairs, common 
costs can be assigned to various submarkets so that the entire network is 
profitable. If omitting service in one submarket results in separate sub
networks each of which is unprofitable, or in which costs are now higher 

. (e.g., due to lesser utilization of equipment and personnel), the connecting 
market should be included even though prices fall below assignable cost. It 
would be inappropriate to label this a cross-subsidy of the connecting mar
ket since the existence of the latter provides cost savings and service bene
fits to other markets . 

. It must be stressed that it is only the existence of indivisibilities arising 
from station expenses or aircraft size, or cost or demand interdependencies 
among city-pair submarkets in a network, that creates a situation where 
price-marginal cost relationships could vary among submarkets even in a 
purely competitive market enviornment. Were productive inputs completely 
divisible in all markets, firms would have incentive to offer that output where 
price (equal to marginal revenue in the competitive case) equaled marginal 
cost in each market. 

To summarize, there is no theoretical argument in support of the thesis 
that carriers cross-subsidize certain markets. That city-pair markets make 
different contributions to overhead or common costs is not evidence by it
self that cross-subsidy exists. In addition, scheduling competition is such 
that load factors approach break-even levels in most markets.28 

While cross-subsidy is not reJevant in predicting the effects of fare 
changes under the rule, the potential role of network effects on carriers' 
decisions in individual markets must be recognized. Airlines are providing 
service over networks of cities, with the financial returns on components of 
these networks interrelated. Much air carrier service is conducted on route 
systems, in which aircraft are routed along a series of city-pair markets. 
That such subnetworks are a cost-efficient means of providing service over 
a larger route system creates interdependencies between outcomes in par
ticular submarkets. In a connecting service A to B to C, there may be insuf
ficient traffic from A to B, A to C, or B to C to cover costs if each were 
served individually. Yet service A to B to C is profitable. The nature of 
service which can be provided between any two cities may depend in part 
on service and traffic levels in other markets. 

As a result of these network effects, changes in pricing under the rule 
and changes in revenues in one submarket would in principle alter an air
line's incentive to offer service in an entire subnetwork of routes. However, 

28. Douglas and Miller argue that very little excess profit exists in any market due to schedul
ing competition. G. DOUGLAS & J. MiLLER, supra note 3, at 97. 
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these direct effects would only be felt in routes in which there were produc
tion interdependencies arising from the use of common station facilities, 
common aircraft, and personnel inputs, or demand interdependencies. 
Service in the rest of the airline's operations should be unaffected; changes 
in profits in links unrelated in a production or cost sense to other links 
should not directly alter carrier's decisions in these latter markets. Changes 
in revenue associated with fare changes in any given market under the rule 
would not affect decisions regarding entire carriers' route system. It will be 
argued in the next section that these network interdependencies are likely 
small. 

v . FARE AND SERVICE CHANGES 

The opportunity afforded carriers to change prices in markets under 
the rule will result in fare and service changes in a number of markets. The 
nature of these adjustments is discussed below. The fare reductions are 
likely to be concentrated in the denser markets, but these are not likely to 
lead to major cutbacks in service in lOW-density markets. 

The discussion of these service adjustments is based on limited empiri
cal evidence, since there inevitably remains considerable uncertainty about 
passenger preferences and their reactions to various fare-service options 
before the fact. The CAB properly notes the difficulty of anticipating what is 
an optimal fare and service configuration. Carriers are best suited to mak
ing these predictions. In some instances experimentation will be needed to 
determine the outcomes consistent with consumer preferences. 

The best assurance of continued service in markets derives from the 
fact that the industry is a constant-cost industry. Changes in fares which 
increase break-even load factors will result in lower schedule frequency. 
The important questions revolve around the types of service changes likely 
in particular markets and the role of "network effects" in firms' decisions to 
offer service in particular submarkets. 

Predicting the most likely service changes under the rule involves an 
examination of the structure of fares under the previous DPFI regulations. In 
the past, prices were established to yield a normal rate of return for carriers 
experiencing costs equal to the average costs of industry participants at a 
load factor of 55%. The fare structure was designed to reflect differences 
in costs associated with varying stage lengths but not varying traffic density. 
Carrier incentives under regulated prices were to expand service and fre
quency until actual load factors approximated break-even levels. In actual 
practice, market load factors have been inversely related to stage length 
and density, 29 implying that the previous fare structure did not fully reflect 
cost economies on a per-mile basis associated with stage length or density. 

29. Id. at 91-92. 
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Carriers' response to the opportunity to introduce fare reductions will 
reflect their sense of passenger preferences with respect to lower fares ver
sus lower quality service. Carriers may choose to reduce on-board ameni
ties or terminal facilities. The principal service dimension at choice is 
schedule frequency. In most instances, demand elasticities are not suffi
ciently high that lower fares will increase revenue per seat-mile of service. 
The markets in which passenger preferences most likely favor lower fare 
service are those with major tourist markets and/or high traffic density. 
Theoretical markets of passenger demand and schedule convenience sug
gest that traffic density and schedule convenience implied by any given 
level of flights are positively-related variables. 30 In denser markets with 
more frequent departures, less waiting time is incurred before another flight 
in the event that any given flight is fully booked. For any given probability 
distribution of planned departure times, average schedule delay time will be 
less if more flights are available. Schedule frequency being higher in 
denser markets, the inconvenience of higher load factors is less; this is the 
circumstance in which a lower-fare service is likely the most attractive to 
passengers. High-density markets are therefore the markets which will 
most likely be the target for fare reductions. 

The mix of tourist and business travel will also influence carrier deci
sions, with tourist-dominated markets the likely target of low-fare experi
mentation. Since demand elasticities are less in markets with more 
business travel, less fare cutting is to be expected here. Finally, fare reduc
tions are more likely in markets with more carriers, where tacit collusion on 
prices is perhaps less easily achieved. There also may be instances in 
which carriers reduce prices in an attempt to increase market share, either 
in a market which they now serve or one in which they have chosen to 
begin service again. This motive is not synonymous with a motive of preda
tory pricing. Since some entry controls remain, and many markets have 
only one or two carriers, it is quite possible that price cutting may not be 
prevalent in these markets, but would rather be substantially concentrated 
in the larger, more competitive markets. 

It is possible that more than one type of service may be offered in 
certain markets, especially for short periods of time. Some carriers may 
provide only peak-hour service, at low fares and high load factors in a few 
high-density markets. In these latter markets some carriers may continue to 
offer conventional service at higher fares. The carrier with higher fares may 
have the advantage of feeder traffic. Whether fare differentials can exist 
within a given market over the long run is not obvious on a priori grounds. 
Intrastate service at lower fares has operated in competition with higher-fare 

30. Douglas & Miller, Quality Competition, Industry Equilibrium, and Efficiency in the Price
Constrained Airline Market, AMER. ECON. REV., 657-69 (Sept. 1974). 
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air service in some markets. 31 

If only small adjustments in capacity are required as a result of any fare 
flexibility downward that increases break-even load factors, these adjust
ments might be made gradually through time. Capacity adjustments could 
be made by increasing capacity less rapidly than the normal growth in de
mand that would occur in the absence of price changes. Individual carriers 
can also adjust capacity downward more quickly, by selling or leasing 
equipment or deferring new equipment deliveries. Past experience has 
shown the airlines to be quite reluctant to reduce their capacity commit
ments, though they will make such adjustments if financial circumstances 
require it.32 

It is possible that fare reductions and higher load factors in denser, 
more competitive markets will encourage carriers to shift capacity to less
dense markets or those with fewer carriers, where they feel additional 
schedule frequency may be a more effective competitive strategy than price 
cutting. A carrier might judge that such additions to frequency in these 
latter markets would preempt entry or service frequency expansion by other 
carriers. Of course, if one carrier in such a market judges itself to be disad
vantaged competitively in scheduling competition, it has the opportunity to 
reduce fares under the rule. Thus, while some tendency may exist to trans
fer capacity away from markets in which fare reductions are occurring, 
there are clear incentives for fare cutting to spread to other markets as well, 
especially if one or more carriers considers there to be excess frequency in 
these other markets. 

The discussion in Section IV noted that city-pair markets are in some 
instances interrelated by network considerations. In principle, some service 
changes traceable to airline network configurations may occur. As noted 
earlier, fare reductions and lower revenues could in principle affect the deci
sion to offer service in feeder markets. Lower profits might result in exit 
from a network of several city-pair markets in the absence of opportunity to 
increase fares in these markets. The reverse might also occur; lower fares 
might increase demand and induce carriers to increase frequency through
out a subnetwork. 

These types of network effects leading to service reductions are not 
likely to be large. In practice, airline networks are comprised of many "in
dependent" subnetworks, in which demand and cost functions are unre
lated from one subnetwork to another. Outcomes in anyone city-pair 
should only affect outcomes in related city-pairs. Also, it is not evident that 

31. The California and Texas markets are described in Regulatory Reform in Air Transporta
tion: Hearings on S. 2551, S. 3364, and S. 3536 Before the Subcomm. on Aviation of the Comm. 
on Commerce, 94th Cong., 2d Sess. (1976) (statement of William A. Jordan). 

32. Straszheim, Airline Demand Functions in the North Atlantic and Their Pricing Implications, 
J. TRANSP. ECON. AND PUB. POL'y (forthcoming). 
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common costs are allocated among airline city-pair submarkets in a highly 
unequal manner (i.e., that realized load factors are such that there exist 
significant variations in the contributions of different markets to overhead 
costs). As noted earlier, competition among trunks, local service, and, re
cently, commuter carriers is such that airlines' ability to recoup additional 
profits from particular submarkets is limited. 

It is not evident on a priori grounds whether more or less limited types 
of networks will prove the more cost-efficient means of providing air service 
in the future. It is possible that much more "limited" route networks will 
prove most efficient. Carriers may find it cheapest to schedule high-density 
turnaround service rather than the use of multiple-stage linear route sys
tems. The latter create potential scheduling problems; delays in some por
tion of the network may affect on-time performance. But the reverse is also 
possible. More competition in denser markets may shift the advantages in 
favor of multi-stage systems, with feeder links providing additional traffic to 
denser links of a system. Carriers may seek to expand their route systems 
under the new pricing rules rather than contract them. 

The small-community markets in which the local service carriers pro
vide monopoly scheduled service (or in competition with commuter carriers) 
will not likely be significantly affected by increased fare competition in com
petitive markets. The profitability of much of the small-community market is 
unrelated to outcomes in denser, more competitive markets. To summarize 
this discussion, lower-density markets are less likely to experience signifi
cant fare reduction or to be affected by fare competition in denser markets. 

VI. CONCLUDING OBSERVATIONS 

The new rule allowing fare flexibility is an important step in creating 
more price competition and in encouraging an economically efficient out
come in which price and service in the airline industry are more closely 
aligned with consumer preferences. The introduction of fare competition 
will necessarily entail some changes in schedule frequency. These adjust
ments are the natural result of adjusting service to consumer preferences. 

There is no evidence that service changes under the rule will result in 
significant service abandonment to small communities or that small commu
nities will receive any less service than if prevailing CAB entry, fare, and 
subsidy policies were continued. Under previous policy, local service carri
ers have exited from small-community service at a rapid rate, with these 
markets being subsequently served by commuter airlines. Based on the 
high rate of growth of commuter service, travelers apparently place very 
considerable value on commuter air operations. The future of air service to 
small communities lies largely with the commuter carriers. 

The effects of the rule will likely be most evident in the denser markets. 
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The effects of the rule will likely be most evident in the denser markets. 
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Load factors are inversely related to density. Consumers will likely be most 
responsive to lower fares even at the expense of less-frequent service in the 
denser markets, where schedule frequencies are such that the scheduling 
inconvenience of increasing load factors is least. Tourist markets are also 
candidates for fare reductions. Denser markets with more than one carrier 
are the market structures in which price competition is most likely. Major 
fare reductions in smaller markets and significant reductions in service are 
unlikely. 
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The Impact of Section 13(c) of the UMTA on 
Labor-Management Relations at BART * 

JOHN G. KILGOUR·· 

The San Francisco Bay Area Rapid Transit District (BART) was the first 
new mass transit system in the United States in sixty years that was more 
than a reorganization or expansion of existing systems. 1 Consequently, al
most everything that was done broke new ground and set example and 
precedent for the industry of the future. There was more than the need to 
develop new concepts and technology. BART, for the first time in the in
dustry, encountered the problems and opportunities of large-scale federal 
assistance to urban transit and the frustrations of dealing with numerous 
political jurisdictions, high rates of inflation, and concerns of equal employ
ment opportunity, environmental protection, and the elderly and the handi
capped. The application to transit of a job-protection concept drawn from 
the railroad industry was also new. It is this last problem and the develop
ments that surround it that are the main topics of this article. As will be 
seen, the expansion of this concept and its application to an entirely new 

• The author is indebted to Mr. Paul L. Cooper, BART Employee Relations Manager; Mr. 
Gordon B. Olsen, Former BART Director of Personnel; Mr. Charles A. Simon, BART Manager of 
Labor Relations; and Mr. Lary F. Yud, Chief, Division of Employee Protections, U. S. Dep't of 
Labor, for the information, material and cooperation provided. 

•• Associate Professor and Director of Graduate Programs, School of Business and Eco
nomics, California State University, Hayward. BA, University of Connecticut, 1966; M.I.L.R., Cor
nell University, 1968; Ph.D., Cornell University, 1972. 

1. SAN FRANCISCO BAY AREA RAPID TRANSIT DISTRICT OFFICE OF PUBLIC INFORMATION, A HISTORY 

OF BART 7 (November 1976). BART is actually an interurban transit system. However, the distinc
tion is unimportant for the present discussion. 
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system are disturbing demonstrations of the influence of organized labor in 
the public sector. 

The idea of linking the East-Bay communities with San Francisco was 
first formally discussed in 1 947 as an approach to the problem of traffic 
congestion caused by heavy post-war migration to the Bay Area. In 1 957, 
the California legislature formed the San Francisco Bay Area Transit Dis
trict. Construction officially began on June 19, 1964, and revenue service 
commenced on September 11, 1972. By 1977, the District was operating 
450 cars over 71 miles of track with 34 stations and had an average daily 
ridership of 133,000. 2 Besides these aspects of the development of BART 
there were many political, administrative and legal controversies, including 
those related to labor-management relations. 

BART's development took place against a backdrop of important 
changes in the transit industry. Total passenger rides for the industry de
clined from 23 billion in 1945 to 7 billion in 1976,3 while transit employ
ment declined from 242,000 to 162,000.4 During the same period, transit 
revenue increased from $1.3 billion to $2 billion,5 while total operating ex
penses went from $1.2 billion to $4 billion.6 The difference between reve
nue and expenses was largely offset by various local, state and federal 
subsidies. 

Throughout this period, many privately-owned transit systems found 
themselves in economic difficulty and facing the probability of going out of 
business. Since urban transit services have long been thought of as essen
tial, the fact that they were going out of business was politically unaccept
able. The result was that one company after another passed from private to 
public ownership. By 1976, 375 systems, 39% of the total, had become 
publicly owned, but these systems generated 88% of the operating revenue 
and carried 91 % of the passengers.? Thus, almost without notice, and en
tirely without socialist or conservative rhetoric, an important American in
dustry became government owned. 

Although the shift from private to public control usually prevented the 
termination of service, it seldom provided the financial support needed to 
cope with the industry's fundamental problems, which were attributable 
mainly to the inherently superior personal transportation provided by the 
automobile. As the move to the car continued throughout the post-war pe-

2. Id. at 4. 
3. American Public Transit Association, Transit Fact Book at 26 (1977). 
4. Id. at 34. Public transit systems are defined as systems "owned by municipalities, coun

ties, regional authorities, states or other governmental agencies including transit systems operated 
or managed by private firms under contract to governmental agency owners." 

5. Id. at 22. 
6. Id. at 23. 
7.ld.at19. 
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riod, service levels were reduced, equipment was allowed to deteriorate 
and technical innovation was ignored. The industry was in trouble. 

The decline of the industry naturally made the labor unions very con
scious of job security. The transit industry had long been about 95% union
ized. a The main labor organizations involved in the industry are the 
Amalgamated Transit Union (AFL-CIO) and the Transport Workers' Union of 
America (AFL-CIO). In 1975, the ATU had 140,000 members and the 
TWU 150,000.9 The ATU, or the Amalgamated as it is often called, is 
most closely identified with the industry in most cities. 

FEDERAL ASSISTANCE 

Given the plight and social importance of urban mass transit, it was 
inevitable that the federal government would become involved. However, 
that involvement was not simple or unopposed. Because of the inherently 
local character of urban transit, it has historically been outside of the na
tional transportation policy of the United States and beyond the scope of 
federal regulation or support. Yet conceptually, it has been viewed as an 
extension of railroad passenger service. 

As various railroads abandoned commuter service in the course of that 
industry's post-war decline, cities began to press Washington for aid to ur
ban mass transit. This was considered a big-city problem and was op
posed by Southern Democrats and Northern rural and suburban 
Republicans, and until the late 1960's progress was slow. By then, how
ever, it was realized that problems of pollution, traffic congestion and mobil
ity were spreading to the suburbs, and positions changed. 1 0 

The first federal support of urban transit was authorized by the Housing 
Act of 1961,11 which made money available for transit demonstration 
projects. Other transit-support bills were introduced and reported in both 
houses of Congress in 1962 but not enacted. 12 Legislation was reintro
duced in 1963 and 1964 which eventually became the Urban Mass Trans
portation Act of 1 964. 13 Under this law, federal funds are granted through 
the Urban Mass Transportation Administration to local transit districts and 
agencies for construction and operating purposes. 

8. Barnum, National Public Labor Relations Legislation: The Case of Urban Mass Transit, 27 
LAB. L.J. 170 (1976), [hereinafter cited as Barnum]. 

9. U.S. BUREAU OF LABOR STATISTICS, DEP'T OF LABOR, BULL. No. 1937, DIRECTORY OF NA
TIONAL UNIONS AND EMPLOYEE ASSOCIATIONS, 1975 at 48, (1977). 

10. SMERK, AN EVALUATION OF TEN YEARS OF FEDERAL POLICY IN URBAN MASS TRANSPORTATION, in 
HiLLE AND POIST, TRANSPORTATION: PRINCIPLES AND PERSPECTIVES 364, 359 (1974). 

11. PUb. L. No. 87-70, title III, § 303, 75 Stat. 166 (codified in 42 U.S.C. § 1453 (1976)). 
12. H.R. Rep. No. 204, 88th Cong., 2d Sess. (1963); S. Rep. No. 82, 88th Cong., 2d Sess. 

(1963); S. Rep. No. 83, 88th Cong., 2d Sess. (1963). 
13. PUb. L. No. 88-365, 78 Stat. 302 (codified in 49 U.S.C. § 1601 (1976)). 

1978] Labor-Management Relations at BART 291 

riod, service levels were reduced, equipment was allowed to deteriorate 
and technical innovation was ignored. The industry was in trouble. 

The decline of the industry naturally made the labor unions very con
scious of job security. The transit industry had long been about 95% union
ized. a The main labor organizations involved in the industry are the 
Amalgamated Transit Union (AFL-CIO) and the Transport Workers' Union of 
America (AFL-CIO). In 1975, the ATU had 140,000 members and the 
TWU 150,000.9 The ATU, or the Amalgamated as it is often called, is 
most closely identified with the industry in most cities. 

FEDERAL ASSISTANCE 

Given the plight and social importance of urban mass transit, it was 
inevitable that the federal government would become involved. However, 
that involvement was not simple or unopposed. Because of the inherently 
local character of urban transit, it has historically been outside of the na
tional transportation policy of the United States and beyond the scope of 
federal regulation or support. Yet conceptually, it has been viewed as an 
extension of railroad passenger service. 

As various railroads abandoned commuter service in the course of that 
industry's post-war decline, cities began to press Washington for aid to ur
ban mass transit. This was considered a big-city problem and was op
posed by Southern Democrats and Northern rural and suburban 
Republicans, and until the late 1960's progress was slow. By then, how
ever, it was realized that problems of pollution, traffic congestion and mobil
ity were spreading to the suburbs, and positions changed. 1 0 

The first federal support of urban transit was authorized by the Housing 
Act of 1961,11 which made money available for transit demonstration 
projects. Other transit-support bills were introduced and reported in both 
houses of Congress in 1962 but not enacted. 12 Legislation was reintro
duced in 1963 and 1964 which eventually became the Urban Mass Trans
portation Act of 1 964. 13 Under this law, federal funds are granted through 
the Urban Mass Transportation Administration to local transit districts and 
agencies for construction and operating purposes. 

8. Barnum, National Public Labor Relations Legislation: The Case of Urban Mass Transit, 27 
LAB. L.J. 170 (1976), [hereinafter cited as Barnum]. 

9. U.S. BUREAU OF LABOR STATISTICS, DEP'T OF LABOR, BULL. No. 1937, DIRECTORY OF NA
TIONAL UNIONS AND EMPLOYEE ASSOCIATIONS, 1975 at 48, (1977). 

10. SMERK, AN EVALUATION OF TEN YEARS OF FEDERAL POLICY IN URBAN MASS TRANSPORTATION, in 
HiLLE AND POIST, TRANSPORTATION: PRINCIPLES AND PERSPECTIVES 364, 359 (1974). 

11. PUb. L. No. 87-70, title III, § 303, 75 Stat. 166 (codified in 42 U.S.C. § 1453 (1976)). 
12. H.R. Rep. No. 204, 88th Cong., 2d Sess. (1963); S. Rep. No. 82, 88th Cong., 2d Sess. 

(1963); S. Rep. No. 83, 88th Cong., 2d Sess. (1963). 
13. PUb. L. No. 88-365, 78 Stat. 302 (codified in 49 U.S.C. § 1601 (1976)). 



HeinOnline -- 10 Transp. L.J. 292 1978

292 Transportation Law Journal [Vol. 10 

Privately-owned transit systems with an annual gross revenue of 
$25,000 or more had long been under the jurisdiction of the National Labor 
Relations Board for collective bargaining purposes. As mentioned, the in
dustry was almost completely unionized and collective bargaining, includ
ing the right to strike, was widely accepted. In 1962, a large transit system 
in Dade County (Miami), Florida, shifted from private to public ownership. 
As a result, the workers involved became public-sector employees and 
therefore exempt from the federal collective bargaining law. In spite of the 
efforts of the Amalgamated Transit Union they lost all collective bargaining 
rights. 14 Given the large number of transit systems that were then in 
financial difficulty and were thus in the process of shifting from the private to 
public sector, this was an ominous development for the unions. 

Labor responded by lobbying successfully to add a provision to the 
proposed transit legislation designed to protect existing employee rights. 15 

After revision and amendment, this became section 13(c) of the Urban 
Mass Transportation Act of 1964 and is now section 1609(c) of the Urban 
Mass Transportation Assistance Act of 1970 as amended in 1974. 16 The 
wording has remained unchanged, and the agreements entered into under 
its provisions are referred to as "section 1 3(c) agreements." 

Section 1 3(c) requires an employer seeking financial assistance under 
the Act to enter into an agreement acceptable to the Secretary of Labor to 
protect the interests of employees affected by such assistance. The agree
ment is to include: 

1. the preservation of rights, privileges and benefits. . . under existing col
lective bargaining agreements or otherwise; 

2. the continuation of collective bargaining rights; 
3. the protection of individual employees against a worsening of their posi

tions with respect to their employment; 
4. assurances of employment to employees of acquired mass transportation 

systems and priority of reemployment of employees terminated or laid off; 
and 

5. paid training and retraining programs. 1 7 

The section further provides18 that such protection of rights and benefits 
shall in no event be less than that established pursuant to section 11347 of 
the Interstate Commerce Act. 19 The latter reference locks 13(c) agree
ments into the railroad industry's Washington Job Protection Agreement of 

14. Barnum, supra note 5, at 169. Stern, Miller, Rubenfeld, Olsen & Heshizer, Labor Rela
tions in Urban Transit 66 (1977) (Technical Report prepared for the Urban Mass Transportation 
Administration, U.S. Dep't of Transportation) [hereinafter cited as Stern). 

15. Barnum, supra note 8 at 170. 
16. 49 U.S.C. § 1609(c) (1976). 
17. Id. 
18. Id. 
19. 49 U.S.C.A. § 11347 (Supp. 1979). This section requires the ICC, as a condition of 

approving a coordination, to provide fair and equitable arrangements to protect the interests of 
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May 21, 1936, as expanded upon by various Interstate Commerce Com
mission decisions.20 

BART's 13(c) AGREEMENT 

Although the original impetus for section 13(c) was the protection of 
employee rights (especially collective bargaining rights) when existing 
transit systems became public utilities, the language of the section makes it 
a condition of "any assistance" that the recipient enter into a 13(c) agree
ment.2' Thus when BART, a brand new transit system, sought federal 
funds, it was required to negotiate such an agreement. 

As early as October 1966, the U.S. Department of Labor assumed that 
BART would negotiate a 13(c) agreement. 22 In a capital grant received 
from the Urban Mass Transportation Administration in the spring of 1967, 
BART agreed that if any employees were adversely affected by the grant, 
"appropriate protective arrangements for such employees would be made 
as required by Section 13(c) ... "23 

During 1967 a series of meetings was held in Washington between 
representatives of BART, various labor organizations, and the Department 
of Labor. 24 Drafts were exchanged, and by leaving unresolved the critical 
issue of the degree to which BART would give "priority employment" to 
employees of existing transit systems, an agreement was reached. It was 
signed by 23 labor organizations, was ratified by BART's Board of Direc
tors, and took effect on January 25, 1968.25 

BART's 1 3(c) Agreement dealt with two important concepts. One was 
"adverse effect," which relates to those employees whose employment po
sitions were worsened because of the construction or operation of BART. 
This part of the Agreement26 closely followed the requirements of section 

affected railroad employees. Such employees may not be placed in a worse position with respect 
to their employment for a period equal to their length of service up to a maximum of four years. 

20. Stern, supra note 14, at 80-81. 
21. 49 U.S.C. § 1609(c) (1976). 
22. Letter from James J. Reynolds, Assistant Secretary of Labor, to Leo P. Cusick, Director, 

Urban Transportation Administration, Dep't of Housing and Urban Development (October 19, 
1966), directed to R. B. Stokes, General Manager of BART by David J. Speck, Counsel, Urban 
Transportation Administration (in possession of the author). 

23. Urban Mass Transportation Capital Grant Contract between the San Francisco Bay Area 
Rapid Transit District, California, and the United States of America (Dep't of Housing and Urban 
Development, Urban Transportation Administration) Project No. CAL-UGT-6; Contract No. H-794 
(1967). 

24. The main labor organizations involved were the ATU, TWU, and the railroad unions. 
25. Agreement Pursuant to Section 13(c) of the Urban Mass Transportation Act, as Amended 

[hereinafter cited as 13(c) Agreement]. BART signed a new 13(c) agreement for capital grants in 
1976 and also signed the National Model 13(c) Agreement for operating grants. These matters lie 
beyond the scope of this paper. All references hereafter refer to BART's 1968 1 3(c) agreement. 

26. 13(c) Agreement supra note 21, at 3. 
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1 3(c) of the Urban Mass Transportation Act27 and section 5(2)(f) of the In
terstate Commerce Act28 as expanded by the so-called "New Orleans con
ditions. "29 BART now has an estimated adverse-effect liability of about 
$5.4 million,30 but this part of the Agreement was not then controversial; 
BART claimed that it would have no adverse effect on employees of ex
isting systems, and the unions were concerned with more immediate mat
ters. Although not developed in the present discussion, this potential 
liability should be kept in mind when evaluating the overall impact of section 
1 3(c). 

The second and more controversial concept contained in BART's 
13(c) Agreement was that of "priority employment" for employees of ex
isting transit systems, a concept independent of proven adverse effect. 

In section 1 of the 1 3(c) Agreement, the parties recognized that' 'some 
form of priority employment is appropriate for employees of existing mass 
transportation systems in the area to be served by BART. "31 The details 
were left for negotiation between BART and the unions of such employees. 
Section 2 stated that, pending the completion of negotiations, such employ
ees would be given the "first opportunity to fill all non-supervisory, non
professional, non-construction jobs" under conditions to be agreed upon 
by the parties.32 If no such agreement was reached, the matter was to be 
submitted to binding arbitration as provided for later in the Agreement. 
Section 3 required that if no agreement was reached on the extent and 
scope of priority employment by March 1, 1968, these matters were also to 
be submitted to arbitration.33 

This was the first application of the concept of priority employment in
dependent of adverse affect in a 1 3(c) agreement. It was to have an impor
tant impact on future labor-management relations at BART. From the 
unions' point of view, priority of employment was the only effective way of 
dealing with BART, since no adverse effect would occur until after the sys
tem went into operation and long after it was staffed; to limit their efforts on 
behalf of their members to compensation of those displaced by BART was 
viewed as inadequate. BART management was very unhappy with the in-

27. 49 U.S.C. §§ 1601-13 (1976). 
28. Recodified in 49 U.S.C.A. § 11347 (Supp. 1979). 
29. 13(c) Agreement, supra note 25, § 5. New Orleans Union Passenger Terminal Case, 282 

I.C.C. 271 (1952). This case extended the benefit period for employees dismissed as a result of a 
coordination from four years from the effective date of the ICC order to four years from the date of 
the adverse effect. It also reduced the coordination payments by income earned from all employ
ment during the period, instead of just from railroad employment. 
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clusion of the priority employment concept in the Agreement. BART's rep
resentatives at the original 1 3(c) negotiations were apparently unaware that 
priority employment had not been included in other 1 3(c) agreements. It is 
claimed that had they known the implications of what they were doing, they 
never would have signed. 34 This may be somewhat unrealistic; BART 
needed federal funding for its completion. The unions were in a position to 
delay, if not stop, that funding. In addition, there was a certain logic to the 
unions' contentions that would have found a sympathetic ear in the Depart
ment of Labor. Hindsight suggests that BART would have been better off 
negotiating for a specified degree of priority employment and the conditions 
under which those employees would begin employment at BART rather 
than leaving such an important question unanswered. 

Section 1 4 of the Agreement established an arbitration procedure to 
resolve disputes between BART and the Signatory unions in regard to appli
cation, interpretation, and enforcement. Sam Kagel, a highly respected la
bor arbitrator, was specifically named as the permanent arbitrator for the 
Agreement. 35 

The parties were unable to reach an agreement on priority employment 
by the March 1, 1968 deadline or thereafter. Although BART had agreed 
that some priority employment was in order, there was a standing disagree
ment among the parties as to the degree and conditions of such employ
ment. On February 8, 1968, two weeks after Signing the 13(c) Agreement, 
the BART Board of Directors issued a policy statement which noted the 
District's responsibility to hire from (minority) community groups and stated 
that any preferential hiring arrangements would not be exclusive. Further, it 
was stated that any agreement negotiated pursuant to section 1 3(c) would 
not be binding on the District until approved by the Board of Directors. 36 

On March 20, 1968, a negotiating session was held between BART 
and a number of labor organizations. The unions continued to demand 
100 percent priority employment. BART continued to offer 1 0 percent be
yond any arrangements made for employees of existing transit systems who 
actually suffered adverse effect. No agreement was reached. The parties 
did agree to a follow-up series of meetings to examine the impact of BART 
on existing transit systems on a run-by-run basis. Upon reflection, BART 
management and counsel concluded that the unions were attempting to 

34. F. SISKIND & E. STROMSDORFER, supra note 23, at 163, 168. 
35. In the event Kagel was unavailable or unwilling to serve, Benjamin Aaron was to arbitrate. 

In the event that neither was available, an arbitrator was to be chosen from a list furnished by the 
Federal Mediation and Conciliation Service. 

36. BART Board of Directors, Policy Statement: Negotiation Guidelines to be Used with Labor 
Agreement of January 25, 1968 (February 8, 1968). 
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expand the concept of adverse effect and cancelled these meetings. 37 On 
April 4, 1968, BART unilaterally established a procedure to offer available 
jobs--on a right-of-first-refusal basis-to qualified employees of existing 
transit systems pending the outcome of the stalled priority-employment ne
gotiations.38 

The priority-employment talks remained deadlocked for the next two 
years. The unions made an unsuccessful attempt to pressure BART into a 
higher degree of preference by making fhe public claim that they were' 'fol
lowing their work. "39 Although various proposals to reopen negotiations 
were made and discussed, the matter was eventually to be decided by arbi
tration. Meanwhile, BART notified the signatories to the 13(c) agreement of 
job openings as they occurred and hired employees as needed at terms 
established by management. Few employees came from existing transit 
systems; those that did joined BART as new employees and gave up any 
accrued rights with their former employer. By the time the matter went to 
arbitration, there was a large number of employees at BART who had been 
hired on a non-priority basis and a smaller number who had some claim to 
preference but had accepted BART's terms. 

THE BARGAINING-UNIT DECISION 

The 1 3(c) agreement was not the only important labor-relations matter 
pending at this time; a decision concerning the determination of the appro
priate bargaining unit(s) for the new system was also at issue. Transit dis
tricts in California are created and governed by individual enabling statutes. 
Chapter 4 of BART's statute, titled "Labor Provisions," serves as a labor 
law for the District. 40 California Pu...t;?lic Utilities Code section 28851 pro
vides that in a question of representation, the matter will be submitted to the 
State Conciliation Service, which "shall promptly hold a public hearing and 
may, by decision, establish the boundari~sof any collective bargaining unit 
and provide for an election to determine the question of representation. "41 

When the Conciliation Service received the BART case, it named Sam 
Kagel, the same person named as the permanent arbitrator in the 13(c) 
agreement, as its hearing officer. 

Mr. Kagel conducted thirteen days of hearings on the representation 

37. BART Inter-Office Communication from Director of Personnel to Assistant General Man
ager (June 14, 1968). 

38. Letter from William L. Diedrich, Counsel to BART, to Carl W. Putnam, Counsel to ATU 
(April 4, 1968). 

39. Open letter from E. A. Cordeiro, Business Agent and Vice President ATU Division 192, 
sent to various state and national legislators (April 22, 1968), in TRANSIT, May, 1968; BART Inter
Office Communication (June 14, 1968). 

40. CAL. PUB. UTIL. CODE §§ 28850-28855 (West 1973). 
41. Id. § 28851. 
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issue during 1971, which generated over 1,500 pages of transcript. Most 
of the signatory unions to the 1 3(c) agreement plus other labor and commu
nity organizations were represented. The Listing of Appearances contains 
79 entries. 42 

BART contended for a large bargaining unit exclusive of security 
guards, while the various unions sought different arrangements designed to 
protect and promote their particular positions and jurisdictions. The details 
of this matter, which involved exclusion of supervisory and confidential em
ployees, as well as the lateral dimension or scope of the unit, lie beyond the 
limits of this discussion. 

Mr. Kagel made his recommendation to the Director of the Department 
of Industrial Relations (within which the Conciliation Service is housed) by 
letter dated February 26, 1973. It called for: (1) a supervisory unit, (2) a 
security unit, and (3) a comprehensive "umbrella" unit containing three 
subunits for (a) transportation, (b) clerical, and (c) maintenance employees. 
The subunits were to have separate status for election purposes but were to 
bargain jointly as a single unit with BART after the election. In the event that 
more than one union won representation rights within the comprehensive 
unit, they were to work out their own internal arrangements for collective 
bargaining. The determination was based on BART's "unique characteris
tics," the community of interest of the employees, and the essentiality of 
the service provided by the system. 43 

The Department of Industrial Relations adopted Mr. Kagel's recom
mendations on March 6; a pre-election conference was held on March 14; 
and the election discussed later was conducted on April 18, 1973. 

INTERPRETATION OF BART's 13(c) AGREEMENT 

Soon after the completion of the representation hearings, but before 
Mr. Kagel made his recommendations to the State Department of Industrial 
Relations, the parties conducted a closely-related set of hearings on the 
interpretation of BART's 13(c) agreement. These hearings began on No
vember 1 5 and ended on December 21, 1 971. The issues of the repre
sentation hearings and the 13(c) hearings tended to overlap: the 13(c) 
award would, to some extent, determine which employee-union members 
would staff and eventually vote in the bargaining units to be determined. 
On several occasions, the representation hearings got into 13(c)-related 
matters, and the 13(c) proceedings and exhibits were formally incorporated 

42. Representation Proceedings Before Impartial Hearing Officer Under Provisions of Section 
28851 of the California Public Utilities Code, In the Matter of Representation Hearing to Present 
Representation Claims on San Francisco Bay Area Rapid Transit District (June 21-0ctober 14, 
1971) [hereinafter cited as Representation Proceedings]. 

43. Letter and attachments from Sam Kagel to H. Edward White. Director, Department of In
dustrial Relations (February 26. 1973). 
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into the representation case to the extent relevant. 44 

The 13(c) case distilled the basic question of whether the term' 'em
ployees affected" referred to the potential effects of BART on a general 
body of employees, as the unions contended, or whether it referred to par
ticular employees who had to be identified as having suffered a worsening 
of their employment condition, as BART contended. No stipulation was 
possible on this basic question. 45 If the union position was adopted (as it 
later was), then the important issues became the degree and allocation of 
priority employment among the employees of existing transit systems and 
the appropriate wages, hours and conditions of these employees who came 
over. 46 It should be noted that there were numerous related and incidental 
questions that are not central to this discussion. 

Mr. Kagel's 13(c) priority employment award was issued as three par
tial decisions dated June 20, July 15, and July 24, 1972, and as an 
amendment to the basic June 20 decision dated December 20, 1972.47 It 
will be recalled that the bargaining-unit recommendation was dated Febru
ary 26, 1973.48 

The highlight of the 13(c) award was that BART was directed to inter
view and offer employment for presently available jobs to interested em
ployees of five existing transportation systems by specified order and on the 
basis of the employees' seniority with the existing company. The priority 
employees were to bring with them their former wage rate (when higher 
than BART's the wages would be red circled),49 certain benefit rights, and 
their old seniority dates. The award was not to affect the non-1 3(c) employ
ees presently at BART, except that those who had already come over from 
existing transit systems were to retain their old seniority dates. Table 1 
presents the companies in order of priority, the number of applications and 
hires from each, and the main labor organization on the property from 
which they came. It shows that. the overwhelming majority came from sys
tems in which the Amalgamated Transit Union was the main, although not 
the only, bargaining agent. 

44. 13(c) Proceedings, supra note 24, at 309. 
45. Id. at 169-73. 
46. Id. at 21. 
47. In the Matter of Controversy between the Signatory Unions to the Agreement Pursuant to 

Section 13(c) of the Urban Mass Transportation Act, As Amended, January 25, 1968, and San 
Francisco Bay Area Rapid Transit Disirict (BART). Re: The Application and Interpretation of the 
13(c) Agreement, Partial 13(c) Decision of Sam Kagel, Arbitrator, San Francisco, California (June 
20, July 15, July 24, 1972): and Amendment to Partial 13(c) Decision of June 20, 1972 (Decem
ber 29, 1972). [hereinafter referred to as Partial 13(c) Decisions]. 

48. Supra note 43. 
49. When a wage rate of an employee or group of employees is "red circled" it remains 

unchanged until the rates of others employed in the job classification catches up with it. 
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Table 1. Origin and Number of BART's Priority Employees 

Number of Number of Labor 
Company Applicants Hires Organization 

1. Peerless Stages 17 4 ATU, Division 1225 
2 Greyhound Lines West 441 90 ATU, Division 1225 
3. AC Transit 214 41 ATU, Division 192 
4. San Francisco MUNI 126 14 TWU, Local 250A plus var-

ious craft unions 

5. Southern Pacific 
237 9 Various railroad unions 

Total: 1,035 158 

Source: Information provided by BART. 

UNION ORGANIZATION AND REPRESENTATION ELECTION 

A theme that ran through the representation and 13(c) proceedings 
was that the employees in existing transit systems had a right to "follow 
their work." There was also an implication that the unions involved would 
follow their members. Neither was an unreasonable expectation. The 13(c) 
agreement defined BART as a "coordination" as the term is used in the 
railroad industry. In transportation this term usually refers to the voluntary or 
compulsory integration of rates, services or operations by carriers or 
modes. Coordination often involves questions of through rail rates, jOint 
rail-water rates or the use and operation of common terminal facilities by 
several carriers. It is difficult to see how BART constitutes a coordination in 
any operational sense. In the opinion of the author, the use of the term in 
the 13(c) agreement was an oversight on the part of BART management. 

In the railroad industry the employees affected by a coordination would 
usually be absorbed by the surviving carrier(s). In the BART context, this 
translated into priority of employment. If the unions had succeeded in at
taining their 1 00 percent priority objective at an early enough date to signifi
cantly influence the staffing of BART, this would almost guarantee that the 
organizations with representation rights on the properties from which they 
came would win the representation election at BART. However, with one 
exception, this was not to be. ' 

While the unions with bargaining rights with existing transit companies 
were busy with the negotiation and litigation surrounding the 13(c) agree
ment and the representation proceedings, the United Public Employees' 
Union, Local 390 (hereinafter referred to as Local 390) of the Service Em
ployees' International Union (AFL-CIO) was busy organizing existing BART 
employees. Local 390 began organizing BART's office staff in 1968 when 
BART's offices were still in San Francisco. This was before any transporta
tion employees had been hired and long before any priority employees 

1978] Labor-Management Relations at BART 299 

Table 1. Origin and Number of BART's Priority Employees 

Number of Number of Labor 
Company Applicants Hires Organization 

1. Peerless Stages 17 4 ATU, Division 1225 
2 Greyhound Lines West 441 90 ATU, Division 1225 
3. AC Transit 214 41 ATU, Division 192 
4. San Francisco MUNI 126 14 TWU, Local 250A plus var-

ious craft unions 

5. Southern Pacific 
237 9 Various railroad unions 

Total: 1,035 158 

Source: Information provided by BART. 

UNION ORGANIZATION AND REPRESENTATION ELECTION 

A theme that ran through the representation and 13(c) proceedings 
was that the employees in existing transit systems had a right to "follow 
their work." There was also an implication that the unions involved would 
follow their members. Neither was an unreasonable expectation. The 13(c) 
agreement defined BART as a "coordination" as the term is used in the 
railroad industry. In transportation this term usually refers to the voluntary or 
compulsory integration of rates, services or operations by carriers or 
modes. Coordination often involves questions of through rail rates, jOint 
rail-water rates or the use and operation of common terminal facilities by 
several carriers. It is difficult to see how BART constitutes a coordination in 
any operational sense. In the opinion of the author, the use of the term in 
the 13(c) agreement was an oversight on the part of BART management. 

In the railroad industry the employees affected by a coordination would 
usually be absorbed by the surviving carrier(s). In the BART context, this 
translated into priority of employment. If the unions had succeeded in at
taining their 1 00 percent priority objective at an early enough date to signifi
cantly influence the staffing of BART, this would almost guarantee that the 
organizations with representation rights on the properties from which they 
came would win the representation election at BART. However, with one 
exception, this was not to be. ' 

While the unions with bargaining rights with existing transit companies 
were busy with the negotiation and litigation surrounding the 13(c) agree
ment and the representation proceedings, the United Public Employees' 
Union, Local 390 (hereinafter referred to as Local 390) of the Service Em
ployees' International Union (AFL-CIO) was busy organizing existing BART 
employees. Local 390 began organizing BART's office staff in 1968 when 
BART's offices were still in San Francisco. This was before any transporta
tion employees had been hired and long before any priority employees 



HeinOnline -- 10 Transp. L.J. 300 1978

300 Transportation Law Journal [Vol. 10 

came over from existing systems SO By July 1972, when the representation 
hearings were in progress, Local 390 claimed to represent 350 of the 550 
non-managerial and non-professional employees then on the BART pay
roilS 1 

Local 390 had not been a party to the 13(c) agreement because it did 
not represent employees in existing transit systems; however, it did partici
pate in the representation and 13(c) hearings in a minor way. Its main con
cern was the protection of the employees then at BART. Mr. Kagel's initial 
13(c) award was viewed as a threat to those employees. After Local 390 
threatened court action and a strike on their behalf, the award was clarified 
to the effect that it was not' 'to affect or place limitations on the relationship 
between BART and its present non-13(c) employees with respect to wages, 
hours and working conditions. "52 

By the time the representation and 13(c) proceedings were complete, 
BART had been fairly well organized by a union that had not been heavily 
involved in the legal events that led up to the election. Alternately, the un
ions that were involved in the litigation would be sending their members into 
an already partially unionized situation. 

Local 390 did an effective job in organizing the priority employees as 
they came into BART. When the representation election was held on April 
18, 1973, in the units and under the procedures recommended by Mr. 
Kagel, Local 390 won the clerical and maintenance subunits of the com
prehensive bargaining unit. Division 1555, a newly-chartered division of 
the ATU, won the transportation subunit which had been largely staffed with 
priorityemployees. 53 However, even here, Local 390 made a respectable 
showing. The details of the representation election are presented in Table 
2. 

The apparent effect of the comprehensive "umbrella" unit with its 
three subunits was to protect the position of the A TU among the priority 
employees concentrated in the transportation subunit. Although one can 
never say with certainty who would have won an election had Hie choices 
been different, given its late start, it is clear that the A TU would have had 
little chance of winning the whole comprehensive unit. Local 390, on the 
other hand, would have had a good chance of picking up enough votes to 
win the larger unit had the election been on that basis and a very good 
chance of winning a run-off election had no union received a majority on the 
first ballot, as would have been required. 

50. Interview with Paul T. Cooper, BART Employee Relations Manager (May 25, 1968). 
51. CAL. PUB. EMPLOYEES REL., Nov. 1972, at 42. 
52. Partial 13(c) Decisions, supra note 47. 
53. No records are available on which priority employees went into which units and subunits. 

However, the timing of the hiring and the skills involved, as well as the outcome of the election, 
strongly suggest that the transportation subunit was staffed mainly with priority employees. 
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Table 2. Results of Representation Election, April 18, 1973. 

ATU2 

Ballots No Local Division Craft3 

Unit Counted Union 390 ARSA' 1555 BPOA Unions Other 

Supervisory Unit 39 15 9 9 6 
(38%) (23%) (23%) (15%) 

Security Unit 53 2 2 49 
(92%) 

Clerical Subunit 147 57 87 3 
(39%) (59%) (-) 

Transportation 

Subunit 210 20 45 143 2 
(10%) (21%) (68%) (-) 

Maintenance 

Subunit 555 34 305 191 25 
(6%) (55%) (34%) (5%) 

Total 
Comprehensive 

Umbrella Unit 9124 111 437 t43 191 30 
(12%) (48%) (16%) (21%) (3%) 

Source: State of California, Dep't of Industrial Relations, Conciliation Service, Results of Bay 
Area Rapid Transit Election, April 18, 1973. Percentages do not surn because of rounding. 

, American Railway Supervisors Ass'n. 
2 This was a new Division of the A TU chartered for BART. 
3 Transport Council of Bay Area.Craft Unions. 
4 Excludes six unresolved challenged ballots. 

It will also be noted in Table 2 that the security unit was overwhelm
ingly won by the BART Policy Officers' Association. This union became 
Local 1008 of the Service Employees' International Union (SEIU), the same 
international union with which Local 390 is affiliated. 54 

Although a majority of the employees involved voted, no union re
ceived a majority of the votes in the supervisory unit. A run-off election was 
held on May 17, 1973, in which the supervisors chose to remain unrepre
sented. 55 Three years later, on June 1 9, 1 976, the supervisors voted to be 
represented by the BART Supervisory and Professional Association (BART
SPA).56 

Consequences and Evaluation 

By the summer of 1973, BART employed about 1,000 non-manage
rial, non-professional persons, over 900 of whom were in the three subunits 

54. CAL. PUB. EMPLOYEES REL., March 1973, at 58. 
55. STATE OF CALIFORNIA, DEP'T OF INDUSTRIAL RELATIONS, CONCILIATION SERVICE, RESULTS OF BAY 

AREA RAPID TRANSIT ELECTION. (April 18, 1973). 
56. Agreement between San Francisco Bay Area Rapid Transit District and BART Supervisory 

and Professional Association (effective January 8, 1977 through December 31, 1979), § 4 at 3. 
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of the large comprehensive bargaining unit (see Table 2). Over 150 had 
come from other transit systems on a priority basis that provided that they 
retain their former wage rate and their old seniority date for benefit pur
poses (See Table 1). Thus, a large number of employees scattered 
throughout BART, and especially throughout the comprehensive unit, were 
receiving as much as $2 per hour more than their fellow employees who 
were doing the same work.57 This naturally resulted in feelings of inequity 
and introduced a major emotional issue into the negotiation of the first labor 
agreement between the parties. 

When formal negotiations for the comprehensive unit began in early 
May 1973, the unions (Local 390 and Division 1555) demanded that BART 
equalize wages between priority and non-priority employees. 58 No agree
ment was reached on this issue through May and June, and the unions 
struck BART at 12:01 a.m. on July 2. During the strike, the definition of 
"parity" changed from that of equalizing the wage rates of the people em
ployed by BART to bringing BART's wages into line with those of other 
transit systems in the Bay area. 59 The strike lasted until August 1 , during 
which time the system was entirely shut down. When a settlement was 
finally reached, it included an agreement that inequities would be elimi
nated during the three-year life of the agreement. It also included a gener
ous (uncapped) cost-of-living allowance, various fringe benefits, a union
shop provision, and a no-strike clause. 6o 

In retrospect, the 1973 strike appears inevitable. It may also have 
been constructive from an industrial relations point of view. In addition to 
the usual problems of a newly-recognized union and its leadership having 
to prove its militancy to the membership and the company, BART had two 
special problems that reduced the chances of a peaceful settlement. One 
was the existence of two separate, and until then competing, unions negoti
ating jOintly for the first time. No doubt there were communication and lead
ership problems that had to be worked out in the course of negotiating a 
first agreement that was to cover three different employee groups. This, in 
itself, would have made a settlement without a strike a major accomplish
ment. 

The other special problem was, of course, a phenomenon of the wage 
and benefit disparity between priority and non-priority employees. The only 
way management could correct this problem was to spend a large amount 
of money. It is doubtful that BART's Board of Directors would have, or 

57. CAl. PUB. EMPLOYEES REl., August 1973, at 45. 
58. Letter from James E. Terry, Director of Employee Relations (BART), to Ernst Stromsdorfer, 

Deputy Assistant Secretary of Policy Evaluation & Review, U.S. Dep't. of Labor (August 26, 1976), 
reprinted in F. SISKIND & E. STROMSDORFER, supra note 30 at 189. 

59. Id. 
60. CAl. PUB. EMPLOYEES REl., December 1973, at 47. 
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59. Id. 
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politically could have, accepted such a settlement without a reasonable 
show of determination for the sake of the public and, especially, for Sacra
mento. 

Once both sides had shown themselves and their respective constitu
encies that they could strike or take a strike, the relationship between BART 
and the two unions in the comprehensive unit seems to have quickly im
proved. The eventual elimination of the 13(c)-related inequities, the high 
wage rates, and generous fringe benefits also helped that relationship. 

In July 1976, upon the expiration of the first agreement, BART, Local 
390 and Division 1555 reached a second three-year labor agreement with
out a work stoppage and without much recrimination. In addition, this set
tlement called for no wage increase beyond cost-of-living adjustments, a 25 
percent reduction in entry-level rates for certain new employees, and a 1 5 
percent reduction for certain promoted employees during a 90-day proba
tionary period. 61 The author is informed that, while there are still some 
problems to be worked out, relations between BART and Local 390 and 
Division 1 555 are now on a sound and professional level. 62 

Of course this does not mean that new controversies have not and will 
not emerge from time to time. On July 8, 1977 a one-day surprise strike 
occurred when Division 1555 claimed that the manning of two control room 
electronic consoles with one rather than two persons was unsafe. An 
agreement was signed at 11 :00 a.m. to the effect that BART would go 
back to using two persons temporarily and if the matter was not resolved by 
July 22, it would be submitted to binding arbitration. The State Public Utili
ties Commission subsequently told BART to use two employees on the con
soles. 63 

Another dispute between the District and the BART Police Officers' 
Association (Local 1008 of the SEIU) resulted in a 13-day strike upon the 
expiration of their first agreement in August 1977. The dispute ended in a 
Memorandum of Understanding which established that police officers may 
not honor the picket lines of other BART employees, but they may refuse to 
do non-police work during a strike. 64 A question of amnesty for the strikers 
was left unresolved with 20 police officers facing possible contempt of 
court penalties pending litigation. 65 

The economic impact of BART's 1 3(c)-related experience is more diffi
cult to determine. In a study reported on April 4, 1978, BART compared its 

61. CAl. PUB. EMPLOYEES REl., September 1976, at 106. 
62. Interview with Charles A. Simon, BART Manager of Labor Relations (May 19, 1978). 
63. CAl. PUB. EMPLOYEES REl., September 1977, at 40. 
64. CAl. PUB. EMPLOYEES REl., December 1977, at 24. 
65. Id. 
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wages and benefits with those of other organizations. 66 Table 3 presents 
some wage data extracted from that study; it shows that BART's wage 
rates are substantially above those of other employers in the area and other 
systems in the industry. In addition, BART's benefits and cost-of-living al
lowance equal or exceed those in any of the organizations surveyed. 

Table 3: Comparison of BART Wage Rates with Other Organizations for Selected Classifications, 
December 1977. (Percent figures indicate percentage by which BART rates exceed 
those of other organizations surveyed.) 

All Local Transit 
Classification Organizations 

Clerk Typist +23% 
Storekeeper +19% 
Janitor +26% 
Senior Electrician +10% 
Train Operator +17% 
Bus Operator +20% 
Station Attendant +44% 

Organizations 

+22% 
+31% 
+36% 
+6% 

+17% 

Organizations 

+19% 
+10% 
+21% 
+11% 
+17% 
+21% 
+44% 

Source: San Francisco Bay Area Rapid Transit District, Employee Relations Dep't, 
"Wage Survey of Technical and Office Support Personnel." December 1977. 

Obviously, BART's labor costs are high. Whether or not they are 
higher than they would have been in the absence of its 1 3(c) agreement is 
an interesting but unanswerable question. BART would have been under 
strong pressure to approximate the wage and benefit levels of other transit 
systems in the Bay Area regardless of which union or unions ended up 
representing its employees and regardless of the way in which those em
ployees were hired. In the Bay Area, the San Francisco Municipal Railroad 
(MUNI) sets the pattern for other transit systems. Rates at the MUNI are 
required by charter to be as high as the two highest transit systems in the 
United States in cities of over 250,000 population with 400 or more opera
tors. In recent years the comparison has been made with two systems in 
New York City.67 Thus, it is likely that BART's labor costs would have been 
just as high in the absence of section 13(c), priority employment, the partic
ulars of the bargaining-unit decision, and the outcome of the election. To 
say that the elimination of the inequities caused by the priority employment 
concept was expensive assumes either that the pre-strike wages and bene
fits established by management were "appropriate" or, that in the absence 
of the priority employees, the unions would have held out for less. Neither 
assumption is easy to accept. BART's pre-1973 wage rates had been 
based on a survey that included non-transit employers in the area and were 

66. San Francisco Bay Area Rapid Transit District, Employee Relations Department, Wage 
Survey of Technical and Office Support Personnel (December 1977). 

67. 13(c) Proceedings, supra note 20, at 436, 553. 
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admittedly low. 68 It is highly probable that the wage and benefit levels at 
BART would have approximated those of other transit systems in the Bay 
Area in a short time independent of the events discussed in this paper. 
However, it is possible that these levels would have been attained without 
the cost and benefit of the strike of 1973. 

The probable high cost of the priority employment concept results from 
the fact that the employees who came from other transit systems brought 
with them their old seniority date for benefit purposes in addition to their 
former higher wage rate. As of June 30, 1973, the 73 priority employees 
who had joined BART had an average seniority of about six years. This 
resulted in an extra 126 weeks of vacation and 393 days of sick leave.69 

No doubt some of this cost was offset by the acquisition of a partially
trained, stabilized, and industry-committed work force. Counter to this, it 
has also been argued that in the absence of priority employment, BART 
would have been faced with an even larger number of adverse-effect 
claims. 70 This too would have offset some of the cost directly associated 
with the priority employment part of the 13(c) agreement. 

Conclusion and Comment 

What is the importance of BART's 13(c) experience? Obviously, it was 
and is of considerable importance to BART management and to the unions 
and employees involved. It may also be of some financial importance to the 
BART District taxpayers who pay an additional one-half of one percent 
sales tax to support the system and, less directly, to the taxpayers in the 
rest of California and the rest of the United States. However, there is also a 
more general, non-financial lesson to be drawn from the events outlined in 
this article. 

The centerpiece of BART's industrial relations development was its 
13(c) agreement. Once this had been agreed to, everything from Mr. 
Kagel's interpretation of that agreement to the strike of 1973 was all but 
programmed. Given the unique fact situation, the language of the Urban 
Mass Transportation Act7 1 and BART's 13(c) agreement, and the estab
lished practices and interpretations in the railroad industry, it is unlikely that 
the award of any qualified arbitrator would have been substantially different 
from Mr. Kagel's. Regardless of what bargaining-unit structure was 

68. L.etter from James E. Terry, Director of Employee Relations (BART), to Ernst Stromsdorfer, 
Deputy Assistant Secretary of Policy Evaluation & Review, U.S. Dep't of Labor (August 26, 1976), 
reprinted in F. SISKIND & E. STROMSDORFER supra note 30 at 190. 

69. BART, "Comparative Benefits of 1 3(c) Priority Hires Contrasted With Those Non-1 3(c) 
Personnel Hired From Other Sources," reprinted in F. SISKIND & E. STROMSDORFER, supra note 30 at 
Appendix A-9. 

70. F. SISKIND & E. STROMSDORFER, supra note 30 at 179. 
71. 49 U.S.C. § 1601 (1976). 
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68. L.etter from James E. Terry, Director of Employee Relations (BART), to Ernst Stromsdorfer, 
Deputy Assistant Secretary of Policy Evaluation & Review, U.S. Dep't of Labor (August 26, 1976), 
reprinted in F. SISKIND & E. STROMSDORFER supra note 30 at 190. 

69. BART, "Comparative Benefits of 1 3(c) Priority Hires Contrasted With Those Non-1 3(c) 
Personnel Hired From Other Sources," reprinted in F. SISKIND & E. STROMSDORFER, supra note 30 at 
Appendix A-9. 

70. F. SISKIND & E. STROMSDORFER, supra note 30 at 179. 
71. 49 U.S.C. § 1601 (1976). 
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adopted, the existence of the priority employees and the attending wage 
and benefit inequities would have made it most unlikely that a first agree
ment could have been arrived at without a strike. 

The history of section 13(c) and its ancestral statutes, agreements, de
cisions, and interpretation over the past 40 years has been one of continual 
expansion and elaboration. What started as a simple concept to protect 
employee interests during railroad consolidations has grown into a monster 
when applied to the urban mass transit industry. 

There is nowhere else in American industry, other than the railroads 
(which stand as a very poor example for the rest of the economy), where 
employees are statutorily given such job protection. It may be argued that 
all employees are due a degree of job security, but it is difficult to accept 
the idea that railroad and transit employees have a special claim to such 
protection. 

The application of the 1 3(c) concept to transit is an historical accident 
resulting from the shift from private to public ownership of much of the in
dustry. The initial arguments were in the nature of protecting collective bar
gaining rights under such conditions. Job protection, as developed in the 
railroad industry, was an afterthought and more reflective of the political 
muscle of organized labor at the national level than a reasoned approach to 
any problems that might have been caused by UMT A 72 funding. The ex
pansion of that concept to include priority employment in a newly-con
structed system was especially questionable. 

It may be argued that BART willingly entered into the 1 3(c) agreement 
and, therefore, no recriminations are in order. It may be that BART's man
agement and counsel were less alert than they should have been. It may 
also be that the unions took advantage of an opportunity to advance the 
interests of their members and/or that the Department of Labor failed to 
exercise the leadership and balance that it should have. But that is not 
enough. 

The tragedy in BART's 1 3(c) experience is that it is only one example 
of a much larger and continuing problem. That problem centers on the 
interaction of public ownerShip, control, and/or support of various activities 
and the political influence and expertise of organized labor. 

American labor unions are among the greatest institutions in the free 
world and their political involvement is an integral and important part of the 
democratic process in the United States. However, the character and per
sonality of the labor movement developed, and to a great extent continues 
to develop, in the private sector. There the companies have traditionally 
been relatively free of the need to placate Washington and the state 
capitals. Indeed, they have considerable political influence and have 

72. Urban Mass Transportation Administration. 
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tended to counter what might otherwise have become a serious political 
imbalance. In public transit and other similar situations, however, the 
"company" is dependent upon governmental decision for its very exist
ence. This dependence, which is not limited to UMTA grants, presents the 
labor lobby with many opportunities to apply the pressure of an organized 
interest group pursuing a limited purpose. Examples include the addition of 
section 1 3(c) in the Urban Mass Transportation Assistance Act and the in
clusion of priority employment in BART's 13(c) agreement. No doubt the 
reader can think of many others. 

None of these events is particularly newsworthy. Yet, when we step 
back and survey the 40-year development in the railroad and transit indus
tries, we are confronted with a powerful, almost glacial, evolutionary force. 
To this observer, the overall development is most disturbing. 

While job protection and priority employment may be to the advantage 
of some employees and their unions, it is to the disadvantage of others. If it 
were measurable, the net benefit would approach zero. 

The direct impact of section 1 3(c) on the management of a particular 
transit system may be negligible or, at least, acceptable. In addition to the 
reasons for this developed above, transit systems are almost always subsi
dized monopolies. As such, they can shift additional cost either forward to 
the rider in the form of higher fares or poorer service or backward to the 
taxpayer. However, the costs of job protection and priority employment to 
the economy are considerable. In addition to the direct expense of adverse 
effect and priority employment touched upon in this paper, most econo
mists would agree that there are important, but subtle, costs associated 
with the misallocation of resources whenever economic decisions are made 
for non-economic reasons. In the immediate example they would include 
the additional replacement and training costs to the companies from which 
the priority employees came and the administrative and legal expenses of 
processing them and the other employees who may claim to be "affected." 
They would also include the cost to BART of having had restricted its re
cruitment pool to a small fraction of the potential applicants available, which 
presumably results in a poorer average quality of employee hired. 

This is not a call to return to pure competition. In public transit that 
would be especially inappropriate. It would quickly eliminate most of the 
industry and deny the country the social and indirect economic benefits of 
urban mass transit. However, it must be remembered that job protection 
and priority employment are not "free goods;" they cost money. The fact 
that the cost may be shifted forward in the form of higher fares or poorer 
service or backwards in the form of higher taxes may make it more palat
able to transit management and the labor organizations with which it deals. 
This only disperses the problem; it does not eliminate it. 

The railroad and transit industries have set a bad example by agreeing 
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to the unions' demand for job security, and they are less efficient because 
of it. Unfortunately, it would be politically impossible to reverse this devel
opment for these industries. The best that can be hoped for is that its ex
pansion can be arrested. However, it· is not too late to prevent the 
extension of these concepts to other industries, especially other transporta
tion industries. 
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Price Competition and the Role of Rate Bureaus 
in the Motor Carrier Industry· 

A. DANIEL O'NEAL" .. 

The trucking industry has experienced phenomenal growth since the 
enactment of the Motor Carrier Act in 19351 and the passage of the Reed
Bulwinkle Act in 1948. 2 In 1947 the industry earned freight revenues of 
$2.2 billion; by 1975, that figure had increased to $21 billion. By 1976 
intercity trucking (excluding private carriage) accounted for $56 billion out 
of $98 billion earned by all intercity freight carriers. Investment in trailers in 
1947 was $2.8 billion; by 1975 that had increased to $41.8 billion.3 

The trucking industry's dramatic rise from an adventurous band of one
truck companies in the 1930's to its present prominent status and the con
tribution of that industry to the nation bears witness to the environment 
within which the industry has functioned. Regulation has been a major part 
of that environment. The swift growth of the industry also suggests that 
yesterday's solutions may not fit today's problems. 

Indeed, we have evidence that the trucking industry has grown so fast 

• Statement presented before the Subcommittee on Antitrust and Monopoly of the Senate 
Committee on the Judiciary, April 26, 1978. 

•• Chairman, Interstate Commerce Commission. 
1. Motor Carrier Act of 1935, ch. 498, 49 Stat. 543 (originally codified at 49 U.S.C. 

§§ 301-327; now codified in scattered sections of 49 U.S.C.). 
2. Reed-Bulwinkle Act, Pub. l. No. 80-662, 62 Stat. 472 (1948) (codified at 49 U.S.C.A. 

§ 10706 (West Supp. 1979)). 
3. TRANSPORTATION ASS'N OF AMERICA, TRANSPORTATION FACTS AND TRENDS 28 (14th ed., 
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that the changes in the regulatory system have not completely kept up. The 
sale on July 9, 1976, of the operating certificates of two affiliated bankrupt 
motor carriers-Eastern Freightways and Associated Transport-for $20.5 
million dramatized the high market value of many certificates today.4 It 
indicates that the obligations imposed upon the industry-the duty to pro
vide common carrier service--at present do not appear to constitute an 
economic burden to the industry commensurate with the economic benefits 
it receives from limited entry and antitrust immunity for collective ratemak
ing. 

We need either to assert more forcefully the common carrier responsi
bilities of the industry or to reduce the economic benefits of regulation. We 
need to achieve a better balance of the two. Our legislative mandate sup
ports that approach. The Interstate Commerce Act5 provides for a system 
whereby resources in the trucking industry are allocated not only in re
sponse to market forces but· also in part pursuant to the judgment of a 
group of people appointed by the President, confirmed by the Senate, and 
charged with responsibility of assuring that this vital industry operates in the 
public interest. These people have historically discharged their responsibili
ties in the light of broad conSideration of social policy, including-but not 
limited to-purely economic factors. 

The specific means which the Commission may pursue to keep regula
tion current with the present needs of the public deserve mention. Limited 
entry and collective ratemaking provide the industry with a measure of pro
tection from pure competition,6 although a measure of competition-in the 
form of the entry each year of new carriers into the industry, the entry of 
existing carriers into new markets, and the exercise by the carriers of their 
right of independent action to set rates individually-has always existed in 
the motor carrier industry. 

The basic premise of surface transportation regulation is that some re
straints were placed on competition in transportation so that competition 
could flourish among non-transportation businesses, individuals and com
munities throughout the country. We are currently examining whether the 
restraints should be loosened in the motor carrier industry. As you know, a 
Staff Task Force has presented the Commission with a list of 39 recom
mendations to liberalize motor carrier entry and to streamline the C.ommis-

4. Eastern Associated is not the only example of a certificate being sold for a great deal of 
money; the situation is widespread, a subject of an ongoing Commission analysis, and a matter of 
serious concern. 

5. 49 U.S.C.A. §§ 10101-11916 (West. Supp. 1979). 
6. It is important to note that for purposes of this analysis we are contrasting the existing 

system with "pure" competition-which in theory would drive prices down to long run marginal 
cost. However, the market is an imperfect mechanism, and we do not have sufficient knowledge to 
be able to say whether or to what extent the prices resulting from the operation of market forces in 
the trucking industry would tend toward long run marginal costs. 
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sion's regulatory procedures. One of these recommendations-which I 
discussed in my testimony in October-is now a rulemaking proceeding. 
On February 8, 1978, the Commission voted to approve its Notice of Pro
posed Rulemaking and Order in Ex Parte No. MC-116, Consideration of 
Rates in Operating Rights Application Proceedings.? In that rulemaking we 
will be considering the feasibility of authorizing entry into the motor carrier 
industry based on the commitment to publish and maintain lower rates. 
This is a concept with substantial implications for the future of competition 
and regulation in the motor carrier industry, and we will give it our closest 
attention. 

The Commission's Task Force made a number of other recommenda
tions which, if adopted, would ease entry into the industry. We are moving 
ahead on these recommendations, and I hope we have action on many of 
them completed by later this year. 

The Commission's actions in the area of motor carrier entry are not 
limited to the Task Force recommendations. As we noted in open confer
ence on February 21 , 1978, we are looking for a test case to review current 
restrictions placed on contract carriers, and at the conference on January 
17, 1978, we took up the subject of limitations placed on private carriage. 
And in its adjudications of individual cases, the Commission has taken 
some substantial steps. For example, in Toto Purchasing & Supply Co., 
Common Carrier Application ,8 decided March 10, 1978, the Commission 
struck down a 40-year-old prohibition against granting operating authority 
to private carriers. 

The Commission is also reevaluating its regulations concerning motor 
carrier rate bureaus. Last October I noted that the Commission would con
sider whether or not the 4-R Act's9 new··rge bureau regulations for railroads 
should be applied to motor carriers. On December 30, 1977, the Commis
sion instituted a rulemaking proceeding in Ex Parte No. 297 (Sub-No.3), 
Modified Terms and Conditions for Approval of Collective Ratemaking 
Agreements Under Section Sa of the Interstate Commerce Act. 1 0 There 
we will consider whether the Commission should (and whether we can) ap
ply the 4-R Act's prohibition against bureau members voting on single line 
rates or interline rates in which they do not partiCipate, and the 4-R Act's 
ban on bureau protests of the filings of non-member carriers, to the motor 
carrier industry. 

Now that the Fourth Circuit Court of Appeals has upheld the Commis
sion's order in Ex Parte No. 297, we have set a schedule to review all the 

7. 43 Fed. Reg. 7675 (1978) (to be codified in 49 C.F.R. ch. X). 
8. 128 M.C.C. 873 (1978). 
9. Railroad Revitalization and Regulatory Reform Act of 1976, 45 U.S.C. § 801 (1976). 

10. 43 Fed. Reg. 1809 (1978) (to be codified in 49 C.F.R. part 1331). 
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motor carrier industry's outstanding rate agreements in the light of the new 
Ex Parte No. 297 requirements, and the National Transportation Policy. 

These are some of the actions which would increase competition and 
strengthen the impact of market forces in the trucking industry. We feel that 
as the trucking industry has grown, it needs protection from these forces 
less than it did during the period of its growth to its present level of maturity. 

But we also feel just as strongly that increased reliance on the market 
is not the only course of action which we should pursue to assure the con
tinued operation of this industry in the public interest. The Interstate Com
merce Act-and the tradition of common carriage upon which it is 
based-allocates resources on the basis of considerations which differ 
somewhat from those dictated by the market. Common carriage imposes 
social responsibilities on carriers, and establishes pricing patterns based on 
social decisions which can be fairly debated but should not be dismissed 
out of hand. It requires that whoever holds himself out as a common carrier 
provide service within the scope of his authority on reasonably equitable 
terms to all comers. 

A key element in this system of government enforcement of common 
carrier obligations is the prevention of unjust discrimination by carriers 
among shippers and among communities. Congress felt sufficiently strong 
about this issue, that, while it gave the railroads substantial ratemaking free
dom under the 4-R Act, it kept intact the Commission's authority to police 
unjust discrimination and undue preference and prejudice. 

The marketplace allocates resources without regard to popular notions 
of equity. In a pure market system, without any economic regulation, a 
large and powerful shipper could obtain price concessions and preferential 
service which carriers would not make to smaller shippers. By establishing 
a system of regulated collective ratemaking, Congress has provided a 
means by which individual carriers may resist the pressure of powerful indi
vidual shippers to establish lower rates on their behalf.11 

This is not to say that the existing system offers complete protection to 

11. Mr. Shenefield took note of the anti-discrimination function of the current regulatory sys
tem, albeit in a rather backhand way, in his testimony before the Subcommittee last October. He 
noted, "Finally, it might be asked, if the system is so bad, why aren't the shippers screaming for 
relief? After all, they deal directly with the trucking industry, paying those inflated rates. One short 
answer is that many shippers are more interested in seeing that their competitor doesn't get a better 
rate than they are in the level of the rate. In other words equal rates are more important to many 
shippers than lower rates." Mr. Shenefield suggests that lower rates are better than equal rates. 
Perhaps from a purely antitrust viewpoint that is so. But American society has also favored dispers
ing economic power among a large number of firms, even where that means foregoing some price 
reductions which could result from allowing large firms to exploit their scale economies. Total 
deregulation in the trucking industry would mean one less protection which small shippers have 
against the economic power of their larger brethren. Perhaps lower consumer prices (if they do in 
fact occur and continue) would justify that action; perhaps not. 
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social decisions which can be fairly debated but should not be dismissed 
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among shippers and among communities. Congress felt sufficiently strong 
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This is not to say that the existing system offers complete protection to 

11. Mr. Shenefield took note of the anti-discrimination function of the current regulatory sys
tem, albeit in a rather backhand way, in his testimony before the Subcommittee last October. He 
noted, "Finally, it might be asked, if the system is so bad, why aren't the shippers screaming for 
relief? After all, they deal directly with the trucking industry, paying those inflated rates. One short 
answer is that many shippers are more interested in seeing that their competitor doesn't get a better 
rate than they are in the level of the rate. In other words equal rates are more important to many 
shippers than lower rates." Mr. Shenefield suggests that lower rates are better than equal rates. 
Perhaps from a purely antitrust viewpoint that is so. But American society has also favored dispers
ing economic power among a large number of firms, even where that means foregoing some price 
reductions which could result from allowing large firms to exploit their scale economies. Total 
deregulation in the trucking industry would mean one less protection which small shippers have 
against the economic power of their larger brethren. Perhaps lower consumer prices (if they do in 
fact occur and continue) would justify that action; perhaps not. 
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small shippers. The really big shippers have established sophisticated 
physical distribution systems employing private carriage and thus haul their 
own products effectively at cost. Independent actions allow some shippers 
to exert power on certain carriers, though the fact that the rates are subject 
to shipper protest and usually are not published to apply specifically to one 
shipper minimizes the potential for discrimination. 

I do not suggest that the Commission should--or could-regulate mo
tor carrier rates so as to equalize the price of motor carrier service among 
all shippers and among all communities. There is a limit to the extent to 
which we should go in foregoing real economic benefits in order to serve 
social ends. This is an area where intelligent tradeoffs must be made. 

Perhaps when all is said and done, the American public will prefer to 
take its chances with the potential for increased concentration of economic 
power among shippers and carriers created by deregulation in its desire to 
pocket whatever reduction in consumer prices the development of market 
competition would yield. If the public makes that decision on the basis of 
reliable information and following an enlightened discussion of the issue, so 
be it. The point to be noted is that change brings both benefits and draw
backs, and a major drawback of increased competition is the increased 
potential for discrimination. 

The potential for discrimination among shippers carries the threat of 
increased economic concentration. The potential for discrimination among 
communities carries the potential for adverse economic and social conse
quences for the communities which would be subject to discrimination
and, of course, benefits for those communities preferred. 

Some care should be taken with this discussion, especially with re
spect to the use of the term discrimination. What is unjust discrimination to 
one person is social justice or economic sanity to another. 

I doubt that the motor carrier industry carries goods at a rate below the 
actual costs of transporting the goods to any great extent. But it also ap
pears that carriage to some communities is more profitable than to others. 
In theory, licensed carriers operating under a common carrier injunction to 
provide service within the scope of their authorities, and given a certain 
amount of protection from the rigors of total competition, will not seek to 
maximize profits on each unit of service. The carriers will tolerate a level of 
profit on the less lucrative routes which falls below the return the carriers 
could earn if they invested elsewhere the money needed to provide the 
service. 

That is the theory, and it raises two issues. Is it actually operating and, 
whether it is or not, should it be? 

We know from the fact that dormancy is an issue in many motor carrier 
finance cases that there are carriers which are not providing service within 
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the full scope of their authorities. On the other hand, a number of factors
including the concern that dissatisfied shippers will support the applications 
of new carriers for grants of authority which might embrace desirable as 
well as undesirable hauls-indicate that carriers are not totally ignoring the 
obligations of their certificates either. The information which the Subcom
mittee and the Commission gather from the Continuous Traffic Study12 
ought to shed some light on this issue. 

Even if it were assumed that carriers were largely ignoring their com
mon carrier obligations to provide reasonably adequate, non-discriminatory 
service within the scope of their certificates, that situation would not neces
sarily suggest a need to deregulate: it can be argued that the more appro
priate solution would be to enforce the existing service obligations. 

But the issue of whether or not motor carriers are providing nondiscrim
inatory service to small communities does not get to the more important 
question: Should small communities-any more than small shippers
have recourse to a regulatory agency to establish their freight rates on some 
basis other than the market? Why should the shippers and consumers liv
ing in Podunk get protection not afforded to the ,citizens of New York City? 
On the other hand, the Nation has always asserted that it is in the public's 
interest that all parts of the country enjoy certain minimum service levels in 
key areas-power, communication, transportation; etc.-regardless of 
market considerations. How would service levels to small towns differ 
under a free market system than under the current system? Would there be 
any significant difference? A move to uninhibited reliance on the market 
would be easier to make if we had answers to these questions. 

The above concerns-together with our existing statutory mandate
indicate that the Commission needs to take a hard look at whether carriers 
are meeting their common carrier obligations, and to define those obliga
tions so that they can be practicably enforced. One example of a current 
Commission initiative in this area is our investigation into discrimination by 
carriers in their credit practices in Ex Parte No. MC-73, Regulations for Pay
ments of Rates and Charges. 13 Another is Ex Parte No. MC-77 (Sub-No. 
2), Regulation Governing Restrictions on Service by Motor Common Carri
ers.14 The Commission is also undertaking new initiatives in the enforce
ment area, for example, through its actions against weight bumping in the 
household goods area and by our prosecution of carriers who retain dupli
cate payments by shippers. We are also reducing the Commission's pro
tectionist role in the enforcement area by advising carriers complaining 

12. Ex Parte No. MC-82, New Procedures in Motor Carrier Revenue Proceedings, 339 I.C.C. 
324 (1971). 

13. 350 I.C.C. 527 (1975). 
14. 129 M.C.C. 71 (1978). 
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about unauthorized carrier operations that their appropriate remedy is self
help. 

Another characteristic of motor carrier pricing behavior· resulting from 
regulation is the measure of stability introduced into the process of estab
lishing and maintaining levels of carrier services and rates. While carrier 
support for such stability can be attributed to the desire to avoid competi
tion, the basis for shipper support must lie elsewhere. Shipper support for a 
measure of stability in levels of rates and services does exist; Commissioner 
Clapp and I both heard such views expressed during the field hearings 
which we conducted on the Staff Task Force recommendations. It seems 
to be based on a desire by the users of the motor carrier system to be able 
to make plans for using it with a degree of certainty that it will not exhibit 
substantial price and service changes within a short period of time. 

The desire of carriers and users for a measure of stability is not, how
ever, reason to discourage marketing innovations by aggressive carriers. 
That sort of initiative ought to be encouraged. For example, we supported 
the publication of alternative rates for different levels of service--premium, 
regular and standby--in our report in Ex Parte No. MC-98, New proce
dures in Motor Carrier Restructuring Proceedings. 1 5 

As I noted in my testimony last October, the Commission's mandate 
under the Interstate Commerce Act is to balance the goals of antitrust pol
icy-market competition-with the achievement of the other social poliCies 
embodied in the Act. The motor carrier system at present is providing good 
service to the satisfaction of most of its users. That fact must be given 
some weight. 

But the maturity of the trucking industry and the growing complexity of 
the demand for motor carrier service dictates that increased reliance be 
placed upon competition as a tool to assure that the industry performs in 
the public interest. 

We should not move so fast in that direction that we forfeit the opportu
nity to learn the practical consequences of each step in that direction. And 
we need to move affirmatively to remedy the scarcity of useful data on the 
motor carrier industry, in order to enable us to monitor the industry's re
sponses to the changes that lie ahead. 

The following sections set forth a discussion of Commission rate regu
lation in the motor carrier area. They include a review of the history of and 
current practices of motor carrier ratemaking, with particular focus on cost 
finding. 

15. 49 C.F.R. part 1104 (1977). 
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II. HISTORY OF MOTOR CARRIER RATE MAKING 

A. INTRODUCTION 

When the bill that was later to become the Motor Carrier Act of 1935 
was submitted to the Senate for vote, it was accompanied by a report by 
Senator Burton Wheeler, the Chairman of the Committee on Interstate Com
merce. The report stated that passage of the bill was required due to the 
conditions in the motor carrier industry, which were described as follows: 

In recent years there has been an extraordinary growth of highway trans
portation. Thousands of miles of hard-surface highways have been developed 
and are teeming with millions of automotive vehicles. Motor carriers for hire 
penetrate everywhere and are engaged in intensive competition with each 
other and with railroads and water carriers. This competition has been carried 
to an extreme which tends to undermine the financial stability of the carriers 
and jeopardizes the maintenance of transportation facilities and service appro
priate to the needs of commerce and required in the public interest. The pres
ent chaotic transportation conditions are not satisfactory to investors, labor, 
shippers, or the carriers themselves. 16 

Thirty years later the Committee on Commerce conducted an evalua
tion of the 1935 Act. In the report of that evaluation, Edwin C. Johnson, 
former member and chairman of the Interstate and Foreign Commerce 
Committee, recalled his preregulation experience as a motor carrier owner. 
The Senator observed that, prior to the passage of the act, the operation of 
interstate motor transportation was a "homeless and precarious" business; 
equipment was undependable due primarily to unprofitable operations. 
The rate structure was' 'what you could get" and the business was a "gam
ble with the odds against you." 17 

Commenting on the effect of the 1935 Act, Senator Johnson went on 
to state: 

No one could have guessed that the passage of this act could have 
straightened out this frustrated business so completely. The 1935 act brought 
order out of chaos and did it almost overnight. I know of no single statute on 
our books that did quite so much for American transportation or busine'ss pro
gress generally as did the Motor Carrier Act of 1935. 18 

Today, even some of the severest critics of regulation concede that the 
United States has, judged by almost any standards, the best and most com
prehensive domestic transportation system of any country in the world, and 
that it is probably the most efficient. 19 The regulated Motor Carrier industry 
is the backbone of this transportation system. The time since the passage 

16. S. REP. No. 482, 74th Cong., 1st Sess. 1 (1935). 
17. THE MOTOR CARRIER ACT OF 1935, AN EVALUATION OF THE MOTOR CARRIER ACT OF 1935 ON 

THE THIRTIETH ANNIVERSARY OF ITS ENACTMENT, 89th Cong., 1 st Sess. 1 (1965). 
18. Id. 
19. Pergrum, Should the ICC be Abolished?, in G. DAVIS, TRANSPORTATION REGULATION: A 

PRAGMATIC ASSESSMENT 51 (1976). 
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of the 1935 Act has witnessed giant strides in industrial and commercial 
development with concomitant demands on the motor carrier industry to 
meet growing transportation needs. Those changes indicate the need for a 
fresh look at motor carrier regulation. 

B. RATE REGULATION PROVISIONS OF THE ACT 

In reviewing the legislation we find that the regulation of rates is an 
important part of it. In particular the Act provides: 

1. Publication of rates and fares is required and there must be strict obser
vance of tariffs. 

2. Rates and fares are to be reasonable and not unjustly discriminatory. 
3. Carrier practices and regulations relating to fares and charges are to be 

just and reasonable. 
4. Notice of at least 30 days is required for changes in rates and fares. 
5. Proposed rates and fares may be suspended by the Commission for a 

period not exceeding seven months. 
6. The Commission has power to prescribe the maximum, minimum, or ac

tual rate to be charged in lieu of a rate found unreasonable or otherwise 
unlawful. 

7. The Commission has the power to hear complaints and institute investiga
tions pertinent to its Congressional mandate. 

These provisions reflect specific objectives of motor carrier rate regula
tion. For example, the requirement that carriers establish, observe and en
force just and reasonable rates and practices and the prohibition of 
discrimination among shippers reflects the intention that shippers will pay, 
and that carriers will receive, a rate that fairly reflects the service rendered 
regardless of competitive conditions. Undue discrimination against different 
shippers, points, and territories has historically been proscribed in the trans
portation field. The antidiscrimination provisions prohibit a carrier from un
duly favoring one party or segment of traffic to the detriment of others. The 
emphasis is on "undue;" a mere difference in rates, standing alone, does 
not constitute undue discrimination and prejudice. 

Small shippers are particularly susceptible to rate discrimination. 
Through our present system of published rates and antidiscrimination provi
sions, the small shipper is able to know the transportation situation of its 
competitors and enforce upon carriers a duty of equitable treatment. Thus, 
at least insofar as transportation services are concerned, the small shipper 
is enabled to compete with the assurance that the economic leverage of 
others, or its lack of it, will not be permitted to unduly prejudice its business 
endeavor. 

The Commission's suspension and investigatory powers and its juris
diction to hear complaints reflects in part an attempt to encourage rate sta
bility. A stable rate structure is desired by both carriers and shippers. 
Carriers desire a stable rate structure for business planning purposes, so 
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that over time they can be reasonably sure of the level of revenues they will 
receive. A rate structure that is not subject to radical fluctuations and which 
provides carriers a fair return fosters financially responsible and stable carri
ers. Shippers find unstable rates to be a disconcerting element in business 
transactions. For example, future sales often involve calculation of existing 
freight charges or those expected in the near future. Such calculations are 
not possible, absent a reasonably stable rate structure. 

It should be noted that the Act's rate provisions are concerned prima
rily with common carriers. Contract carriers are required to publish their 
rates, and are required to adhere to their published rates. (This is a result of 
a 1957 amendment. Under the original act they were only required to pub
lish their minimum rates.) 

The Act gives the Commission power to prescribe minimum rates for 
contract carriers. The fact that the Commission cannot prescribe maximum 
rates and the lesser requirements placed on contract carriers indicate that 
contract carriers, defined as carriers providing service to a limited number 
of persons, do not have common carrier obligations to the general public. 

Predictably, the question of the proper relationship between common 
and contract carrier rates arose. Although numerous states, by statute or 
by policy, require contract carriers to maintain rates no less than those 
charged by common carriers, this has not been the Commission's policy. 
The Interstate Commerce Act, amended by the Transportation Act of 
1940,20 as a declaration of policy, requires the Commission to administer 
the Act so as to recognize the inherent advantages of the various modes of 
transportation. By being able to select the shipper it will serve and the traf
fic it will carry, the contract carrier is able to provide service at a lower rate 
in many instances. This is an inherent advantage of contract carriage, and 
the Commission, recognizing it as such, has declined to hold contract car
rier rates up to the level of common carrier rates. 

C. BROAD TRENDS IN THE RATE ENVIRONMENT 

Under the Motor Carrier Act of 1935,21 which became Part II of the 
.interstate Commerce Act, motor carriers were required to file their initial 
tariffs and schedules on or before April 1, 1936. The initial tariffs filed by 
many motor carriers were almost reproductions of the then effective tariffs 
of the rail carriers. 

These initial publications of motor carriers reflected many differences 
in rates between operators for like services in the same territory. It was only 

20. Transportation Act of 1940, ch. 722, 54 Stat. 898 (codified in scattered sections of 49 
U.S.C). 

21. Motor Carrier Act of 1935, ch. 498, 49 Stat. 543 (originally codified at 49 U.S.C. 
§§ 301-27; now codified in scattered sections of 49 U.S.C.). 

318 Transportation Law Journal [Vol. 10 

that over time they can be reasonably sure of the level of revenues they will 
receive. A rate structure that is not subject to radical fluctuations and which 
provides carriers a fair return fosters financially responsible and stable carri
ers. Shippers find unstable rates to be a disconcerting element in business 
transactions. For example, future sales often involve calculation of existing 
freight charges or those expected in the near future. Such calculations are 
not possible, absent a reasonably stable rate structure. 

It should be noted that the Act's rate provisions are concerned prima
rily with common carriers. Contract carriers are required to publish their 
rates, and are required to adhere to their published rates. (This is a result of 
a 1957 amendment. Under the original act they were only required to pub
lish their minimum rates.) 

The Act gives the Commission power to prescribe minimum rates for 
contract carriers. The fact that the Commission cannot prescribe maximum 
rates and the lesser requirements placed on contract carriers indicate that 
contract carriers, defined as carriers providing service to a limited number 
of persons, do not have common carrier obligations to the general public. 

Predictably, the question of the proper relationship between common 
and contract carrier rates arose. Although numerous states, by statute or 
by policy, require contract carriers to maintain rates no less than those 
charged by common carriers, this has not been the Commission's policy. 
The Interstate Commerce Act, amended by the Transportation Act of 
1940,20 as a declaration of policy, requires the Commission to administer 
the Act so as to recognize the inherent advantages of the various modes of 
transportation. By being able to select the shipper it will serve and the traf
fic it will carry, the contract carrier is able to provide service at a lower rate 
in many instances. This is an inherent advantage of contract carriage, and 
the Commission, recognizing it as such, has declined to hold contract car
rier rates up to the level of common carrier rates. 

C. BROAD TRENDS IN THE RATE ENVIRONMENT 

Under the Motor Carrier Act of 1935,21 which became Part II of the 
.interstate Commerce Act, motor carriers were required to file their initial 
tariffs and schedules on or before April 1, 1936. The initial tariffs filed by 
many motor carriers were almost reproductions of the then effective tariffs 
of the rail carriers. 

These initial publications of motor carriers reflected many differences 
in rates between operators for like services in the same territory. It was only 

20. Transportation Act of 1940, ch. 722, 54 Stat. 898 (codified in scattered sections of 49 
U.S.C). 

21. Motor Carrier Act of 1935, ch. 498, 49 Stat. 543 (originally codified at 49 U.S.C. 
§§ 301-27; now codified in scattered sections of 49 U.S.C.). 
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after the initial filing of schedules that carriers became aware of the rates 
and charges of their competitors. In an effort to bring about a more uniform 
rate structure, a number of carriers voluntarily equalized their rates. This 
equalization was generally toward lower rates, and ultimately, a number of 
rate wars commenced. 

Consistent with the protectionist philosophy of the time, the Commis
sion stepped in and conducted a number of investigations which resulted in 
the establishment of minimum rate orders. These orders prescribed a level 
of rates below which motor common carriers should not go, and produced 
the desired result of the financial improvement of the motor carrier industry. 
Minimum rate orders were entered in: (1) Middle Atlantic Territory, (2) Cen
tral Territory, (3) New England Territory, (4) Midwestern Territory, and (5) 
Trunk Line Territory. The Commission's order provided for modifications 
through petitions, and in fact many such petitions were filed by shippers 
and carriers alike. These minimum rate orders discouraged rate cutting and 
made it mandatory for motor carriers to obtain approval of the Commission 
before the publication of rates lower than the minimum rates prescribed. 

Immediately prior to World War II, motor carrier traffic increased, the 
industry improved financially, and the minimum rate orders were vacated. 

The post World War II period has been marked by a growing, rapidly 
expanding economy and accompanying moderate to severe inflation. The 
motor carriers have sought to keep up with industrywide cost increases
especially those involving labor-through general rate increase proceed
ings. 

A request for a general increase is based on systemwide revenue 
needs as opposed to those concerning only particular movements, com
modities, or segments of traffic. Unlike ordinary rate proposals, a general 
increase is normally sought as a percentage increase applicable to all or 
nearly all rates maintained within a ratemaking territory. In approving or 
disapproving a request for a general increase the Commission has cited the 
"rule of ratemaking," which maintains first, that carriers be permitted to 
charge rates sufficient to meet their revenue needs and to enable them to 
fulfill their service obligations at the lowest cost consistent with the furnish
ing of the service. 22 

In 1970 the Commission established formal procedures and eviden
tiary requirements for general rate increases in Ex Parte No. MC-82, Pro
posed New Procedures in Motor Carrier Revenue Proceedings. 23 This 
process will be discussed at greater length in Part IV of this testimony. 

22. 49 U.S.C.A. § 10704 (West. Supp. 1979). 
23. 351 I.C.C. 1 (1975). 
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III. COMMISSION RATE MAKING IN THE MOTOR CARRIER INDUSTRy-POLICY AND 

PRACTICE 

A. RA TEMAKING PROCEDURES 

The system of ratemaking prescribed by Congress places the initial 
responsibility upon the carriers to set rates. 24 The regulatory role of the 
Commission is basically that of a check on carrier ratemaking designed to 
safeguard the public against unjust and unreasonable rates and practices, 
unjust discrimination, undue preference or prejudice, and destructive or un
fair competition. 

Carriers initiate rates by publishing them in tariffs which are filed with 
the Commission at least 30 days (45 days for general commodities carriers 
general rate increase proposals) prior to the date they are to become effec
tive, unless a shortened period is authorized by special permission. The 
rates to be published by the carriers may be agreed upon jointly through the 
carrier's rate bureau activities or by independent action of the carrier. A 
protest challenging the lawfulness of the proposed rate may be filed by any 
person, except that a rate bureau may not protest their carriers' independ
ent actions. Many shippers subscribe to tariff watching services or join as
sociations such as the National Small Shipments Traffic Conference in 
order to more effectively monitor and/or protest rate actions which affect 
them. 

At this stage of the ratemaking process (i. e., prior to the effective date 
of the tariffs), the Commission analyzes informally the lawfulness of the pro
tested rate proposal. In the case of a rate proposal that is not protested the 
Commission may initiate this analysis on its own. In addition, all tariffs are 
examined for conformity with the Commission rules and regulations pertain
ing to the filing of tariffs; the Commission's general review of tariff filings is 
discussed later in this section. 

The carrier is given the opportunity to justify the proposal in either 
event. If it appears that the proposed rates are reasonable and otherwise 
lawful, they are permitted to become effective without formal investigation. 
On the other hand, if the opinion is reached that the tariff schedules would 
result in unlawful rates, we subject them to an investigation. Ordinarily, in 
such cases, the operation of the investigated schedules would be sus
pended for the 7 months permitted by law. As an alternative, a rate may be 
investigated without suspension. Where a proposed increase is not sus
pended but is investigated and later found unlawful, it is ordered cancelled. 
The Interstate Commerce Act does not authorize the Commission to require 
refunds with regard to motor carrier rates. 

The initial decision whether to suspend and/or investigate is usually 

24. 49 U.S.C.A. § 10702 (West. Supp. 1979). 
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made by Commission staff experts, members of the Suspension and Fourth 
Section Board. An additional safeguard is that in every case there is pro
vided an opportunity to appeal this determination to a division of the Com
mission. Some of the more complex cases, such as motor carrier general 
increase proceedings, are decided initially by the Commission. In any 
event, the entire process is completed within 30 days. 

After a decision to suspend and/or to investigate, the merits of the 
tariff are examined in an evidential hearing. In some instances this can be 
accomplished by the submission of verified statements by the parties and 
the issuance of an employee board report setting forth findings of fact and 
conclusions of law. The employee board's findings and conclusions are 
subject to appeal to the division. Other cases may be assigned for oral 
hearing before an Administrative Law Judge, although concurrent verified 
statements may also be required under special procedures. The Adminis
trative Law Judge's decision is also subject to appeal. 

After a rate has been allowed to become effective (i.e., not suspended) 
and not investigated, shippers can challenge its lawfulness by filing a com
plaint. Such proceedings may result in a finding that the rate is shown to be 
unlawful and an order requiring its cancellation. 

B. TARIFF REVIEW 

Through its power to examine tariff filings and to suspend and investi
gate those that appear contrary to law,25 the Commission provides a con
siderable measure of protection for the many smaller interests that simply 
do not have the resources to analyze and protest rate proposals that ad
versely affect them. These powers permit the Commission to protect the 
interests of the public in its largest sense, without relying on action by 
someone immediately affected by a given proposal. 

The Commission expends substantial resources in the review of carrier 
rate filings. All the tariffs filed (approximately 360, 000 in fiscal year 
1977)26 are examined for compliance with statutory provisions, Commis
sion orders and tariff filing regulations. All motor carrier general increase 
proposals are examined in detail and subjected to full review and determi
nation of lawfulness on· the merits. 

Beyond this, there is a substantive review of all the tariff filings of the 
major rate bureaus, the specialty carrier bureaus, and individual publica
tions of major carriers. This review of the substance of proposed changes 
in rates, rules or provisions is effected through the consumer-oriented tariff 
examination program. The program is designed to compress the Commis
sion's limited tariff expertise resources and focus it on the publications 

25. Id. § 10704. 
26. 91 ICC ANN. REP. 113 (1977). 
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which have the broadest application over the traffic moving in the regulated 
carrier system. This concentration of review recognizes that the individual 
publications of several thousand small motor carriers have no significant 
impact on the traffic departments of the thousands of shippers which might 
utilize their services. The small carrier is in no position to influence the 
financial stability of a shipper, large or small; the shipper might negotiate 
price (rate) adjustments with a small carrier, but taken individually or collec
tively, the tariff publications of the small carriers are simply not significant or 
influential enough to warrant in-depth examination of each publication. This 
frees the Commission to focus its tariff examination resources on the rate 
bureaus and large carriers, as is done via the consumer-oriented tariff ex
amination program. There, the emphasis is on seeking out proposed 
changes which will increase the tariff users' costs. 

The review includes, but is not limited to the following: 
High less-than-truckload rates that have the economic effect of an embargo on 
small shipments. Also rates that are of such a high level that they will not move 
the traffic involved, and thus in effect embargo that traffic. 

Minimum charges at high levels require justification. These high minimum 
charges also have the effect of placing an embargo on the affected traffic. 

Exception ratings and commodity rates of motor carriers that result in charges 
that exceed the classification basis must be accompanied by justification when 
filed with the Commission. 

Pickup or delivery charges that apply only to selective named pOints. 

Arbitrary charges that apply only to selective points. 

Joint rates restricted to named pOints. 

Surcharges of any nature that have the effect of increasing the cost to the 
shipper. 

Limitations of liability. Tariff provisions which attempt to relieve the carrier of 
responsibility for loss or damage. 

Additional liability provisions. Tariff provisions which provide that carrier will 
accept additional liability depending upon payment of additional charges. 

Cancellation or increasing of rates to small communities. 

Increased rates filed under authority of section 15(B)(b) and 15(B)(c) of the In
terstate Commerce Act (Yo-yo Filing). Verification that the increases do not 
exceed the increases authorized. 

During Fiscal Year 1977 the consumer examining staff reviewed 
202,401 publications. Of that number 1,084 were rejected and 3,293 
were criticized, i.e., a letter was sent out informing the carrier that the tariff 
is offensive and asking correction of the offending provision or cancellation 
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of the tariff. 27 The criticisms also led to 1 ,182 publications either volunta
rily cancelled or amended by affected carriers, among which were 236 
publications that involved reductions in motor common carrier service. The 
staff referred to the Commission's Suspension and Fourth Section Board 
405 publications for its consideration and possible suspension. Of that 
number, 142 were placed under suspension and/or investigation. A 
number of cases were also referred to the Commission's Bureau of Opera
tions for possible investigation. Finally, 2,752 letters, in addition to the 
3,293 criticisms mentioned above, were written to motor carriers request
ing justification of proposed cancellations of joint routing provisions, i.e., a 
reduction in service. 

The Commission's tariff review helps to protect the public against un
justifiable charges that would otherwise inflate the rate structure. Obvi
ously, the value of this activity extends beyond the specific tariff filings that 
are ultimately found unjust and unreasonable. Knowledge by the industry 
that this monitoring program exists certainly has an inhibiting effect on the 
filing of tariffs which cannot be justified. 

I mentioned that one of the items the consumer unit looks for is addi
tional charges for pickup and delivery service at certain points. Both large 
urban areas as well as remote locations are often tt:1e victims of such 
charges. At issue here are those methods or devices used by carriers to 
increase their charges for shipments to and from particular points or areas 
other than straight forward increases in rates per 1 00 pounds. Three such 
devices are often employed by carriers: arbitraries, pickup and delivery 
charges, and surcharges. Each of these varies slightly in definition, but all 
result in increased rates for service to and from a particular point by the 
imposition of charges to be added to class rates without an increase in 
service. 28 It has been the Commission's view that a proposal to establish 
charges in addition to class rates without an increase in service is-absent 
convincing, well supported, special justification-unlawful. The Commis
sion invariably suspends such proposals. 

Whether or not a given proposal constitutes new or reduced rates is a 
matter of tariff interpretation.29 Under some circumstances, however, pub-

27. Id. Some figures were compiled by the Bureau of Traffic, Section of Tariffs, from internal 
reports and records. 

28. In Docket No. 36654, Boyle Brothers, Inc., Petition for Clarification, initial decision served 
January 13, 1978, pending possible action on appeal, the Commission has' decided that in the 
future it will consider that arbitraries, pickup and delivery charges, and surcharges are illegally filed 
unless they apply in connection with specifically named points, with the publication itself in a tariff 
that is used to determine class rates. A proposal to establish "delivery charges," for example on 
all shipments to points in Vermont (by a script clause rather than by reference in connection with the 
individual points), would be therefore "illegal" and considered for possible rejection. This should 
more or less eliminate the wholesale application of such charges often called "area arbitaries." 

29. Tariff technicalities are significant particularly in the determination of whether or not arbitra-
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lication of arbitraries can be clearly determined to be a proposal to establish 
rates lower than an existing basis. 

Unless the proposal appears to be unjust and unreasonable, because 
of the level of the rates, the Commission generally does not suspend arbi
traries that result in genuinely reduced rates, or in rates for application 
where no current basis of rates exists, simply because of the manner of 
publication. 

When the Commissic?n votes to suspend an arbitrary, a pickup or deliv
ery charge, or a surcharge, it does so because the suspended charge plus 
the currently existing charge appears above a just and reasonable level. 

C. REASONABLENESS OF RATES 

Since the Interstate Commerce Act does not define just and reason
able rates, the meaning of these terms must be found in decisions of the 
Commission and the courts. No precise formula has been devised for de
termining the reasonableness of a given rate on particular traffic; the ques
tion is one of fact which calls for the exercise of the Commission's informed 
judgment. The courts have acknowledged that the Commission has wide 
latitude and flexibility in judging the reasonableness of rates. 

A reasonable rate is one that falls in the "zone of reasonableness," a 
concept that originated in the field of rail regulation. Thus, one of the most 
oft-quoted descriptions of the zone of reasonableness is that of Justice Car
dozo in United States v. Chicago, M., St. P. & P. R. R. 

A zone of reasonableness exists between maxima and minima within 
which a carrier is ordinarily free to adjust its charges for itself. . . . We lay to 
one side cases of discrimination or preference or rivalry so keen as to be a 
menace to the steady and efficient service called for by the statute . . . . 
Those tendencies excluded, "a carrier is entitled to initiate rates and, in this 
connection, to adopt such policy of ratemaking as to it seems best. "30 

The zone of reasonableness concept places a check on the Com mis-

ries are part of a new basis of rates or a basis of reduced rates. Some tariffs, particularly bureau 
tariffs, may have an un-named point rule which may provide that a mileage basis of arbitraries can 
be added to currently effective rates to or from a named point. (It is anticipated that the named 
point used would be the one that would produce the lowest rate.) Where this is so, there is a rate 
(actually a combination of rates) in effect. A new proposal to establish a through basis composed 
of the rates to a deSignated point plus a new arbitrary or scale of arbitraries for different classes 
WOUld, in all probability, be a "reduced rate" proposal. On the other hand, if the proposal is to 
establish rates from or to a facility or construction site in an area or at a location that is not a 
"point," the wording of the tariff's governing provisions may be such that the un-named paint rule 
cannot be use~r the tariff may have no un-named point rule--and the proposal may be a "new 
rate" proposal. In addition, the existence and use of intermediate application rules must be consid
ered. It is not necessarily true that all carriers party to a tariff could lawfully apply the immediate 
rules. (Authorized routes, and regular versus irregular route authority, both enter into considera
tion.) 

30. 294 U.S. 499, 506 (1935). 
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Those tendencies excluded, "a carrier is entitled to initiate rates and, in this 
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ries are part of a new basis of rates or a basis of reduced rates. Some tariffs, particularly bureau 
tariffs, may have an un-named point rule which may provide that a mileage basis of arbitraries can 
be added to currently effective rates to or from a named point. (It is anticipated that the named 
point used would be the one that would produce the lowest rate.) Where this is so, there is a rate 
(actually a combination of rates) in effect. A new proposal to establish a through basis composed 
of the rates to a deSignated point plus a new arbitrary or scale of arbitraries for different classes 
WOUld, in all probability, be a "reduced rate" proposal. On the other hand, if the proposal is to 
establish rates from or to a facility or construction site in an area or at a location that is not a 
"point," the wording of the tariff's governing provisions may be such that the un-named paint rule 
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rules. (Authorized routes, and regular versus irregular route authority, both enter into considera
tion.) 

30. 294 U.S. 499, 506 (1935). 
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sion's regulatory authority. The zone of reasonableness delineates an area 
where the market forces and the judgment of management rule. It is only 
when a rate falls outside the zone that the regulatory authority is permitted 
to interfere with the normal ratemaking process. 

The zone of reasonableness cannot be effectively defined in terms of 
fixed percentage points in a way that will be applicable to all cases. The 
zone of reasonableness concept, as applied by the Commission, provides 
the carriers with broad pricing flexibility which may be even more necessary 
under present economic conditions than in the past. The Commission's 
approach has permitted and encouraged the introduction of innovative ap
proaches to ratemaking. While the Commission does have the power to 
prescribe just and reasonable maximum or minimum rates following a find
ing that any rate is or would be unlawful, the burden is on the carriers in the 
first instance to publish their own rates and most go into effect as a matter 
of course. In order that rate regulation may be responsive to changing eco
nomic conditions, the applicable statutory provisions are drafted in general 
terms. As the Commission stated in the early days of transportation regula
tion, "[t]he words just and reasonable imply the application of good judg
ment and fairness, of common sense of justice to a given condition of facts. 
They are not fixed, unalterable, mathematical terms. "31 

Because of the impracticality of developing a definition of a just and 
reasonable rate that will fit all situations, the Commission is faced with the 
task of applying general standards to specific facts. The fundamental prin
ciple underlying this function is the protection of the public interest. The 
term "public interest" in this sense means not only the protection of the 
public against unreasonable and discriminatory charges but also the inter
est of the public in the maintenance of an adequate, efficient, and dependa
ble system of transportation. 

Although, as previously stated, the determination of the bounds of the 
zone of reasonableness does not lend itself to mathematical formulas, there 
are certain indicators of reasonableness which the Commission has em
ployed, including rate comparisons, competitive conditions, and cost of 
service. 

Cost has become an increasingly more significant factor in ratemaking. 
It used to be said that "value of service"32 determines the maxima of the 
zone of reasonableness; cost, the minima; and competition determines the 
rate to be charged. Increased competition, however, has produced a trend 
toward cost-oriented pricing. The extent to which the price of a service 
exceeds its cost is an indicator of whether a rate is too high and exceeds 

31. In fe Investigation and Suspension of Advances in Rates for the Transportation of Coal by 
the Chesapeake & O. A. A. , 22 I.C.C. 604, 624 (1912). 

32. A rate just below a level that would dry up demand for the service. 
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the bounds of reasonableness. The Commission's role in developing im
proved cost finding is discussed more completely in part IV. 

O. ENTRY CONTROL 

The Commission has recently given increased attention to the potential 
of liberalized entry as a means to improve motor carrier regulation. The 
recent staff task force study completed July 6, 1 977, contained 39 recom
mendations for improvements in the regulation of interstate trucking. 33 The 
task force's recommendations covered four broad areas: (1) recommenda
tions involving the application and application proceedings, (2) recommen
dations directed at facilitating entry by expanding exemptions or easing 
evidentiary burdens, (3) recommendations which are primarily procedural or 
are directed at internal Commission operations, and (4) recommendations 
for further study and analysis including a study of independent truckers and 
a comprehensive study of motor carrier entry. As of January 31 of this year 
some action had been taken on 35 of the 39 proposals. Final action on ten 
of the proposals has resulted in much expedited processing of application 
proceedings and several legislative proposals. In addition, a number of 
rulemaking proceedings have been instituted in regard to other proposals to 
explore their feasibility and to develop standards for their implementation. 

One of the task force's proposals related to the introduction of 
cost/price evidence in application cases and is probably of particular inter
est to this subcommittee. In response to the task force's recommendation 
the Commission instituted on February 8, Ex Parte No. MC-116, Considera
tion of Rates in Operating Rights Application Proceedings. 34 Through the 
proposed rulemaking in Ex Parte MC-116, the Commission intends to de
velop guidelines for considering rates where the new rates may be the main 
advantage of the proposed service. The significance of this proceeding 
can hardly be overemphasized. If rules to implement this concept are 
adopted, they could profoundly affect price competition in the motor carrier 
industry. 

Another of the task force's recommendations that warrants specific 
mention is that which would establish limits on the ability of existing carriers 
to protest applications for new authority. The rules proposed in this pro
ceeding, Ex Parte No. 55 (Sub-No. 26), Motor Carrier Application Proceed
ings-Protest Standards,35 WOUld, if adopted, limit protests to those filed 
by carriers who had actually hauled the traffic at issue or had actively solic
ited it. 

33. INTERSTATE COMMERCE COMM'N, IMPROVING MOTOR CARRIER ENTRY REGULATION: REPORT AND 

RECOMMENDATION OF A STAFF TASK FORCE (1977). 
34. 42 Fed. Reg. 7675 (1978). 
35. 42 Fed. Reg. 59985 (1977), 43 Fed. Reg. 17008 (1978). 
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E. NEW INITIATIVES IN MOTOR CARRIER RATE REGULATION: Ex PARTE No. 
MC-98 AND OTHER PROCEEDINGS 

Numerous and complex disputes between carriers and shippers come 
before the Commission on a routine daily basis. Rather than resolve recur
ring disputes on a case by case basis the Commission, when appropriate, 
utilizes its broad rulemaking powers in an attempt to resolve the national 
transportation problems which underlie many of these disputes. A recent 
example is Ex Parte No. MC-98, New Procedures in Motor Carrier Restruc
turing Proceedings. 36 That proceeding concentrated on problems related 
to small shipments but also examined rate issues common to the motor 
carrier industry in general. The transportation of small shipments by motor 
common carriers is a multifaceted problem. On the one hand, shippers 
maintain that the rates are too high, in some cases even serving as an em
bargo; on the other, carriers complain that the rates are too low and even 
noncompensatory. Some shippers contend that small shipments subsidize 
larger less-than-truckload (L TL) and truckload (TL) traffic while carriers as
sert that the larger L TL and TL traffic subsidizes small shipments, and that 
such overpricing of the larger, more desirable LTL and TL traffic subjects 
this traffic to diversion to privRte and contract carriage. Shippers maintain 
that small shipments are "captive" traffic for the motor carrier industry, 
subject to the whims of an inefficient but very expensive source of transpor
tation. They complain of poor service generally while carriers assert that 
they are already losing money on this traffic and that providing beUer serv
ice would only result in further losses. 

The notice of proposed rulemaking in MC-98 elicited over 60 plead
ings representing approximately 70 parties. This provides an indication of 
the importance of the issues raised and the interest in them. 

Many parties expressed dissatisfaction with the present classification 
system. As we stated in our Notice of Proposed Rulemaking: 37 

The present motor carrier L TL rate structure is essentially a copy of the 
classification-based system developed, and still used, by rail carriers. When 
regulation was expanded to include motor carriers, it became necessary for 
the motor carrier industry to publish a rate system of its own. That was done 
by adopting the rail classification and superimposing the principles underlying 
that system upon the motor carrier industry. The various individual rate bu
reaus developed a number of systems for differentiating between the relative 
transportability of different commodities.38 At the time, this worked to the ad
vantage of the motor carri~rs because value of service factors, inherently part 
of the classification of high value goods, allowed them to attract the most prof-

36. 41 Fed. Reg. 1923 (1976), 41 Fed. Reg. 5690 (1976). 
37. 41 Fed. Reg. 1923 (1976). 
38. The National Motor Freight Classification generally applies nationally for motor carriers 

except for within New England. The Coordinated Classification is the motor classification utilized 
within New England. 
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itable portion of the L TL traffic from the rails by a skillful matching of rates and 
service. 

A freight classification is a division of groups of the commodities trans
ported by common carriers according to their transportation characteristics 
in order to assure that all bear a fair share of the transportation burden. 
Thus, the primary purpose of a freight classification is to assign each arti
cle, or a group of articles, to a class according to well-known classification 
principles which recognize distinctions between the articles from a transpor
tation standpoint, along fairly broad lines. 

Characteristics of the commodities which are considered in fixing clas
sification ratings are: shipping weight per cubic foot, liability to damage 
other commodities with which it is transported, perishability, liability to 
spontaneous combustion or explosion, susceptibility to theft, value per 
pound in comparison with other articles, ease or difficulty in loading or un
loading, stowability, excessive weight, excessive length, care or attention 
necessary in loading and transporting, trade conditions, value of service, 
and competition with other commodities transported. The importance of 
each of these classification elements varies with each commodity or group 
of commodities with similar transportation characteristics. The classifica
tion of property into groups designed to spread the burden of transportation 
fairly has never been successfully reduced to formula. 39 

The pleadings revealed a widespread dissatisfaction with the present 
classification system. Although the rate bureaus defended the system, 
many shippers and individual carriers strongly criticized it. 

A nationwide uniform system of classification of articles transported by 
rail became effective in 1952 pursuant to Docket No. 28300, Class Rate 
Investigation, 1939.40 In that proceeding we prescribed a scale of class 
100 rates upon which rates for all other classes would be based. A similar 
system was subsequently adopted by motor carriers. Those articles the 
transportation of which cost more or less than the cost attributed to class 
100 articles were given a separate classification representing a percentage 
of the class 100 rate. Thus, a shipment of a commodity classed at 35 was 
transported at 35 percent of the class 100 rate, while a shipment classed at 
125 was transported at 125 percent of the class 100 rate. In recent years, 
the motor carrier industry has departed from that system primarily as a re
sult of general increases and the periodic imposition of weight brackets. 
Classification, as it was originally conceived, has become distorted, result
ing in the anomaly of having a multiplicity of classes for any particular com
modity. Articles taking the same class truckload regularly take widely 

39. Motor Carrier Rates In New England, 47 M.C.C. 657, 661 (1948). Classification Ratings 
Based on Density, 337 I.C.C. 784, 797 (1970). 

40. 262 I.C.C. 447 (1945),264 I.C.C. 41 (1945), 268I.C.C. 577 (1947),281 I.C.C. 213 
(1951), 286 I.C.C. 5 (1952), 286 I.C.C. 171 (1952). 
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varying classes less-than-truckload with no apparent justification for such 
differences. 

There was not enough evidence in the record in MC-98 for us to deter
mine fully how the present system can be best improved, whether a modifi
cation of a density based system modeled after the Coordinated 
Classification should be adopted nationally, or whether the entire system 
should be abandoned and a totally new system designed. We therefore 
found that an investigation into the classification system is warranted, and it 
will soon be initiated. 

In MC-98 numerous shippers expressed dissatisfaction with the quality 
and quantity of the small shipments service provided by motor common 
carriers. 

In 1967 an Ad Hoc Committee of the Interstate Commerce Commis
sion conducted a study of the small shipments problem. 41 The study was 
conducted primarily by making a number of investigations of a selected 
number of service failures. In this respect the shippers involved attended 
meetings with one or more members of the Committee and fully explained 
the problems which they faced. Thereafter the carriers named by the ship
pers were contacted and again either individually or in groups explained the 
circumstances which surrounded specific service failures. 

Another phase of the investigation involved conferences with a number 
of shipper groups and various organizations of carriers. At these meetings 
rather than discussing specific occurrences, each group discussed the situ
ation in general, presenting their needs, problems, and opinions of possible 
solutions to service failures. Other information gathering was accomplished 
through the receipt of letters from individual shippers and carriers. Data 
was obtained from information and reports received from both the head
quarters and field staffs of the Commission. 

Presentations before the Committee indicated that shippers find three 
major faults with the services of motor common carriers on small ship
ments: (1) carriers selected the commodity they desire to transport be
cause of its physical characteristics, (2) carriers select shipments on the 
basis of the volume tendered, and (3) carriers are unable or unwilling to 
interline in certain circumstances, thereby preventing the through move
ment of a shipment. Another common complaint is the inability to obtain 
service from or to small cities or areas not generating large amounts of 
backhaul traffic. 

The practice of selecting and choosing traffic is, of course, a direct 
violation of a carrier's obligation to transport, without discrimination, all traf
fic covered by its certificates and tariffs. The justification usually given by a 

41. REPORT OF THE AD Hoc COMMITIEE OF THE I.C.C. COMPOSED OF COMMISSIONERS MURPHY, 

WOLRATH AND BROWN, SMALL SHIPMENTS PROBLEM (Nov. 30, 1967). 
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carrier for its refusal to accept less desirable traffic is that its facilities are 
overloaded and that the article tendered for transportation might be dam
aged if held over until a slack period is reached. Carriers ascribe this re
fusal to accept what they consider to be the less desirable traffic as being 
simply a matter of good business judgment. 

Although it would seem that a carrier could be easily and quickly en
joined from violating the terms of its tariffs, the situation is not susceptible to 
a simple remedy because of the reluctance of shippers to take direct en
forcement action. The position of shippers is understandable, particularly in 
the case of joint-line traffic where the institution of an enforcement action 
may result in action by the involved carriers to cancel the joint arrangement. 
In some instances a complete loss of through service may result. 

It is settled that a carrier may not limit services offered in its tariff to 
something less than that which it is certified to handle.42 A carrier failing to 
comply with its published tariff authority and refusing to render service is 
subject to serious sanctions by the Commission. Accordingly, carriers have 
been ordered to delete from their tariffs provisions restricting service to less 
than a carrier's full operating authority. 43 

A carrier or any party acquiring the operating rights of another carrier, 
whether by consolidation, merger, or sale, also acquires all the rights and 
all the obligations of the second carrier. Failure to provide the full certified 
service subjects the acquiring carrier to sanctions. Thus, a carrier not com
plying with its service obligation may have its certificate suspended or re
voked, may be subjected to an order to cease and desist, may have an 
injunction imposed against it, or may be criminally prosecuted. Failure to 
meet service obligations is grounds for refusal of an application for a new 
grant of authority, for acquisition of existing authority via sale, merger, or 
consolidation, and in denying rate increases. 

In spite of general complaints there is some evidence that service 
levels, on the whole, are adequate. For example, the "hot-line" instituted 
by the National Small Shipments Traffic Conference was abandoned for 
lack of genuine service complaints. Also a Department of Transportation 
study dated December 1975, "Industrial Shipper Survey (Plant Level)," in
dicated that overall quality of service on small shipments transported by 
motor carriers is adequate or more than adequate on 98 percent of the 

42. Ex Parte No. MC-77, Restrictions on Service by Motor Common Carrier, 1 11M. C. C. 1 51 
(1970). As a result of that proceeding we amended 49 C.F.R. by adding thereto § 1307.27 (k) (i) 
which reads in part as follows: " No provision may be published in tariffs, supplements, or service 
to less than the carrier's full operating authority or which exceed such authority. Tariff publications 
containing such provisions are subject to rejection or suspension for investigation." 

43. Ex Parte No. MC-77 (Sub-No.1), Restrictions on Service by Motor Common Carriers, 119 
M.C.C. 691 (1974), 126 M.C.C. 303 (1977), aff'd, East Central Motor Carriers Association, Inc. 
v. Interstate Commerce Commission, 571 F.2d 784 (4th Cir. 1978). 
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carrier for its refusal to accept less desirable traffic is that its facilities are 
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42. Ex Parte No. MC-77, Restrictions on Service by Motor Common Carrier, 1 11M. C. C. 1 51 
(1970). As a result of that proceeding we amended 49 C.F.R. by adding thereto § 1307.27 (k) (i) 
which reads in part as follows: " No provision may be published in tariffs, supplements, or service 
to less than the carrier's full operating authority or which exceed such authority. Tariff publications 
containing such provisions are subject to rejection or suspension for investigation." 

43. Ex Parte No. MC-77 (Sub-No.1), Restrictions on Service by Motor Common Carriers, 119 
M.C.C. 691 (1974), 126 M.C.C. 303 (1977), aff'd, East Central Motor Carriers Association, Inc. 
v. Interstate Commerce Commission, 571 F.2d 784 (4th Cir. 1978). 
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shipments. 44 In our report, we stressed that the individual carrier which is 
guilty of abusing its certificate is liable to prosecution, to being refused per
mission to sell, consolidate or merge, or being denied a rate increase. 
However, the shipping public was encouraged to come forward with spe
cific complaints and participate in formal proceedings where evidence of a 
carrier's failure to meet its obligations will. have an impact. 

Many parties to the proceeding in MC-98 criticized motor carrier oper
ations as inefficient. We noted that studies to increase productivity are be
ing conducted and that innovative programs are continually being instituted 
in an attempt to further improve motor carrier service, and we encouraged 
carriers and shippers to continue to investigate means of expediting the 
handling of freight and decreasing the costs of providing service. 

We intend to study the matter further and consider whether additional 
proceedings are necessary. 

The efficiency of carrier operations is of major concern to us because 
the Commission, in prescribing just and reasonable rates, is required by 
section 21 6(i) of the Act to give due consideration to among other factors: 

the need, in the public interest, of adequate and efficient transportation 
service by such carriers at the lowest cost consistent with the furnishing of 
such service; and to the need of revenues sufficient to enable such carriers, 
under honest, economical, and efficient management, to provide such serv
ice45 

Carriers have an obligation to reduce expenses by the exercise of better 
management. 46 

Thus, we believe that carriers have an obligation to present evidence 
showing what efforts are being made to offset increased costs by greater 
efficiency, and we also believe that this area needs to be emphasized in 
rate proceedings involving small shipments. Accordingly, as a result of MC-
98 we now specifically require carriers to submit a brief summary of what 
steps have been taken, within the year preceding the time of filing for a rate 
increase to reduce their costs on small shipments to the extent such costs 
can be reduced. 

The information submitted will be considered in determining the merits 
of a general increase proposal. If it becomes apparent that insufficient 
steps are being taken to deal with this problem, then further action on our 
part may become necessary. 

44. OFFICE OF TRANSPORTATION PLANNING ANALYSIS, INDUSTRIAL SHIPPER SURVEY (PLANT LEVEL) 
(September 1975). 

45. 49 U.S.C.A. § 10704 (West. Supp. 1979) (emphasis added). 
46. Increased LTL, AQ, and TL Rates, To, From, and Between New Eng. Terr., 329 I.C.C. 

244 , 521 (1966); Freight Forwarder General Increase, Transcontinental Terr., 326 I.C.C. 216 
(1966); Increased Rates Within Southwest, and Between Colo. and Wyo. and Southwest, 326 
I.C.C. 216 (1966); LTC Class Rates and Minimum Charges Between Midwest and Central Terr., 
325 I.C.C. 106, 120 (1965). 
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One of the major innovations in MC-98 is our advocacy of a small ship
ments tariff. 

We believe the establishment of a small shipments tariff to apply to 
shipments under 500 pounds will encourage rate bureaus and carriers to 
file such telriffs as well as assist in their drafting. The creation of a small 
shipments tariff is essential to improving the competitive position of motor 
common carriers. The publication of these tariffs should bring rates more in 
line with the cost of service and insert a flexibility into the system designed 
to cater to the needs of the shipping public. 

To assist the carriers in drafting such tariffs we set forth a number of 
features which we believe should be contained in any small shipments tariff. 
First, small shipments tariffs must provide separate rates for pickup, and 
line-haul service. 

Pickup and delivery service consists of calling for and collecting freight 
and receipting therefor from a dock, platform, doorway, or other facility di
rectly accessible to highway vehicles. In the case of L TL shipments this 
service generally is performed in connection with transportation from or to 
the premises of the motor carrier's terminal. A motor carrier may perform 
its own pickup and delivery service, and loading and unloading service, or it 
may arrange to have it performed by another. 

Pickup and delivery constitute a substantial portion of the carrier's ex
pense. 

Some shippers of small shipments contended that both shipper and 
carrier costs can be reduced if shippers and consignees have the option of 
declining pickup and delivery services, and are willing and able to do their 
own pickup and delivery. However, the evidence also indicated that many 
of these shippers and receivers do not presently perform these functions 
simply because the economic incentive to do so is inadequate. 

The Commission wishes to encourage tariffs which provide shippers 
with an adequate economic incentive to perform these services themselves, 
if they are so equipped. Such incentives, to be just and reasonable, must 
be cost based. 

In an attempt to accommodate shippers and receivers willing and able 
to pickup and/or deliver to or from terminals, without penalizing shippers 
and receivers unable to perform the service themselves, we took two steps 
in MC-98. First, where allowances are published based on carrier cost we 
required them to increase whenever there is a rate increase, inasmuch as 
the cost of pickup and delivery also increases. It is unjust and unreasona
ble not to give the shippers an allowance which is a true reflection of costs. 

The law is well settled that shippers which deliver their own goods to a 
carrier's loading station or terminal, in lieu of using the available pickup 
service of the carrier, are entitled to compensation reasonably commensu-
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rate with the facilities furnished and the services performed. 4 7 The owners 
of the property are rendering a service in connection with the transportation 
for which they are entitled to a just and reasonable allowance under section 
225. An allowance in excess of or far below the shipper's cost would be 
unjust and unreasonable48 

Second, in instances where allowances are not published we will re
quire tariffs setting forth special rates for small shipments to establish two 
sets of rates: one for pickup and one for line-haul and delivery. Pickup is to 
be performed at the option of the shipper, the carriers are not relieved from 
their duty to provide this service. Such a breakout in charges will allow the 
carrier to tie the charge more closely to the cost of service. For example, 
the rate for pickup will reflect whether the service is to be performed in a 
high cost or low cost area. Although many consignees would like the op
tion to perform their own delivery, it is not practical at this time as it may 
overtax the carriers' terminal facilities which are not designed as ware
houses and may subject articles which are stored for consignees to greater 
risk of loss or damage. 

An aggregate or multiple tender rate is an incentive rate given to the 
shipper upon tendering several shipments to the carrier at one time. These 
rates are intended to encourage fewer pickup trips thereby decreasing car
rier expenses. MC-98 encourages carriers to publish and shippers to use 
these rates, and the small shipments tariff endorsed contains provisions for 
aggregate tender rates. 

As stated earlier pickup and delivery costs are a substantial portion of 
a carrier's expense, especially with regard to small shipments. A primary 
element of this cost is the expense of time required for the vehicle to go 
from the terminal to the shipper's dock and back again. Travel time is the 
same, regardless of the number of shipments tendered or their size. Cost 
differentials do not appear until the carrier actually handles the shipments 
and the cost is proportionately greater for smaller shipments. It is only logi
cal that if a carrier can pick up two or more small shipments at one time 
rather than making a trip for each, its expenses will be reduced. 

The Commission and the courts have held that reduced rates based on 
the ability of a shipper to tender large or aggregate shipments are not dis
criminatory.49 This is based on evidence establishing that there are differ-

47. See United States v. Baltimore & O.R. Co., 231 U.S. 274 (1913); Pickup and Delivery 
Allowance at 81. Louis and Kansas City, 64 M.C.C. 163, 165 (1955). 

48. New York Central R.R. v. United States, 199 F. Supp. 955 (S.D.N.Y. 1961); Automobile 
Parts and Other Articles Within Central Terr., 316I.C.C. 143, 145 (1962). 

49. Central & So. Motor Freight Tariff Ass'n, Inc. v. United States, 273 F. Supp. 823 (D. Del. 
1967), dismissed as moot, 345 F. Supp. 1389 (D. Del. 1972); Aggregate Class Rates, between 
Points in the South, Midwest and East. 332 I.C.C. 524 (1968); Aggregate Rates, Rochester, N.Y., 
to Eastern, Central, and Southern States, 325 I.C.C. 474 (1965); Iron Ore from Cleveland, Ohio, to 
Ohio and Pennsylvania, 323 I.C.C. 746 (1965); Multiple Shipments from California to Oregon and 

1978] Price Competition 333 

rate with the facilities furnished and the services performed. 4 7 The owners 
of the property are rendering a service in connection with the transportation 
for which they are entitled to a just and reasonable allowance under section 
225. An allowance in excess of or far below the shipper's cost would be 
unjust and unreasonable48 

Second, in instances where allowances are not published we will re
quire tariffs setting forth special rates for small shipments to establish two 
sets of rates: one for pickup and one for line-haul and delivery. Pickup is to 
be performed at the option of the shipper, the carriers are not relieved from 
their duty to provide this service. Such a breakout in charges will allow the 
carrier to tie the charge more closely to the cost of service. For example, 
the rate for pickup will reflect whether the service is to be performed in a 
high cost or low cost area. Although many consignees would like the op
tion to perform their own delivery, it is not practical at this time as it may 
overtax the carriers' terminal facilities which are not designed as ware
houses and may subject articles which are stored for consignees to greater 
risk of loss or damage. 

An aggregate or multiple tender rate is an incentive rate given to the 
shipper upon tendering several shipments to the carrier at one time. These 
rates are intended to encourage fewer pickup trips thereby decreasing car
rier expenses. MC-98 encourages carriers to publish and shippers to use 
these rates, and the small shipments tariff endorsed contains provisions for 
aggregate tender rates. 

As stated earlier pickup and delivery costs are a substantial portion of 
a carrier's expense, especially with regard to small shipments. A primary 
element of this cost is the expense of time required for the vehicle to go 
from the terminal to the shipper's dock and back again. Travel time is the 
same, regardless of the number of shipments tendered or their size. Cost 
differentials do not appear until the carrier actually handles the shipments 
and the cost is proportionately greater for smaller shipments. It is only logi
cal that if a carrier can pick up two or more small shipments at one time 
rather than making a trip for each, its expenses will be reduced. 

The Commission and the courts have held that reduced rates based on 
the ability of a shipper to tender large or aggregate shipments are not dis
criminatory.49 This is based on evidence establishing that there are differ-

47. See United States v. Baltimore & O.R. Co., 231 U.S. 274 (1913); Pickup and Delivery 
Allowance at 81. Louis and Kansas City, 64 M.C.C. 163, 165 (1955). 

48. New York Central R.R. v. United States, 199 F. Supp. 955 (S.D.N.Y. 1961); Automobile 
Parts and Other Articles Within Central Terr., 316I.C.C. 143, 145 (1962). 

49. Central & So. Motor Freight Tariff Ass'n, Inc. v. United States, 273 F. Supp. 823 (D. Del. 
1967), dismissed as moot, 345 F. Supp. 1389 (D. Del. 1972); Aggregate Class Rates, between 
Points in the South, Midwest and East. 332 I.C.C. 524 (1968); Aggregate Rates, Rochester, N.Y., 
to Eastern, Central, and Southern States, 325 I.C.C. 474 (1965); Iron Ore from Cleveland, Ohio, to 
Ohio and Pennsylvania, 323 I.C.C. 746 (1965); Multiple Shipments from California to Oregon and 



HeinOnline -- 10 Transp. L.J. 334 1978

334 Transportation Law Journal {Vol. 10 

ences in the cost of handling single versus aggregated shipments, and that 
these differences justify differences in rates. 

The pleadings restated that shippers often require a carrier to pickup or 
deliver small shipments daily. Some small shippers do not have large ware
housing facilities, and because there is no incentive to withhold today's 
shipment until tomorrow, they require the carriers to make two trips instead 
of one. We believe that if shippers are given adequate incentive, they will 
aggregate their shipments. 

In addition to provisions for separate pickup charges and aggregate 
tender rates, MC-98 provides that small shipments tariffs may, at the option 
of the carrier, contain provisions relating to discounts for prepayment and 
prepaid shipments. We believe such tariff offerings will improve the carri
ers' competitive position on this traffic and we hope carriers will take advan
tage of this opportunity. 

The Commission believes the publication of small shipments tariffs by 
interested carriers will improve competition among them. However, there 
are other ways competition and lower rates may be achieved. One of the 
methods we are studying is released rates. Under released rates a carrier is 
subject to limited liability. In exchange for a lower rate, shippers' 'release" 
the carrier from liability in excess of a certain amount per pound. This sys
tem is reputed to benefit the shipper of less valuable commodities. Ship
pers of commodities of greater value have three choices: (1) they may not 
release and pay the normal (and higher) rate for the carrier's common law 
absolute liability; (2) they may release, pay a lower rate and purchase insur
ance independently; or (3) they may release, pay a lower rate and take the 
risk and absorb any losses, i.e., self-insure. As a practical matter, the last 
two options are available only to larger shippers. Small shippers may have 
difficulty in contracting for this type of insurance or in absorbing the losses, 
and accordingly may be forced to pay the higher rate. 

The value of a commodity transported is an element in ratemaking 
aside from the risk of loss or damage, because it serves to measure the 
value of service rendered the shipper. But where rates based on declared 
or agreed value have been authorized by us, the statute accords shippers 
the right to understate the value for the purpose of securing a lower rate, 
and it is clear that if the excess of the unreleased over the released rates is 
more than the cost of insurance, shippers will ordinarily release the carrier 
and obtain transit insurance elsewhere. But frequently transit insurance can 
not be obtained. When it is not available, those shippers who are financially 
able to do so will assume the risk of loss themselves. The small shipper is 
less apt to be able to do so and will be compelled to resort to the higher, full 

Washington, 315 I.e.e. 247 (1961); Toilet Preparations from Springfield, Mass., to Middle Atlantic 
Terr., 310 I.e.e. 528 (1960). 
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value rate for adequate protection. The alternative rates which would result 
from the carriers' proposals will thus not work with equal justice to all. 

Section 20(11) of the Act50 restates the common law rules that a com
mon carrier is ordinarily an insurer against loss, damage, or injury to prop
erty committed to it for transportation, and declares any limitation of liability 
or recovery to be unlawful and void. However, this section gives the Com
mission authority to grant partial exemption from full liability in cases where 
rates depending upon, and varying with, declared or agreed value would, in 
our judgment, be just and reasonable under the circumstances. 

The purpose of maintaining released-value rates is to accord a shipper 
the choice of two different rates. Under the higher rate unlimited carrier 
liability attaches and under the lower the shipper, in consideration for the 
reduced rate, declares or agrees that in the event of loss or damage the 
value of the shipment is a sum certain. When such an agreement is made 
at the time of shipment, the shipper is bound by his declaration and is es
topped from claiming or recovering more than the value stated in case of 
loss or damage. 

In the past, before authorizing partial exemption from full liability, we 
have required a showing that traffic is highly susceptible to loss or damage, 
and that the commodities involved have a wide range of values making the 
amount of any claim that may arise difficult to estimate. 51 

The criteria for gaining released rates are: (1) a wide range in value of 
the commodity making the amount of any claim that may arise difficult to 
estimate; (2) comparatively high susceptibility of the traffic to loss or dam
age; (3) a high ratio of claims to freight charges; and (4) a great number and 
frequency of claims for loss and damage. Other factors have been (5) diffi
culty of a carrier in obtaining adequate insurance coverage; (6) unreasona
bly high cost of insurance; and (7) competitive necessity. 

The parties have indicated that the major problem with small ship
ments service is that rates are too high. Many parties have stated that if 
rates were lower they would find general commodities carriers' service 
more attractive than available alternatives. One way in which lower rates 
may be offered is to limit carrier liability. The Commission indicated it lack
ed sufficient data to authorize blanket released rates for all shipments under 
500 pounds based upon the record in Ex Parte No. MC-98. The Commis
sion indicated it was taking two steps to obtain the necessary information. 
First, we are taking a survey of shippers. The survey is designed to deter
mine shipper attitudes toward released rates and to gauge shippers' pres
ent use of released rates, use of transportation alternatives for small 

50. 49 U.S.C.A. § 11707 (West. Supp. 1979). 
51. Released Ratings on Rates on Engines, 47 M.C.C. 767 (1948); Wearing Apparel, Acces

sories, Piece Goods--Shulman, Inc., 321 I.C.C. 1 (1963). 
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50. 49 U.S.C.A. § 11707 (West. Supp. 1979). 
51. Released Ratings on Rates on Engines, 47 M.C.C. 767 (1948); Wearing Apparel, Acces

sories, Piece Goods--Shulman, Inc., 321 I.C.C. 1 (1963). 
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shipments, and ease or difficulty with settling claims problems. Second, we 
are instituting a rulemaking on released rates. The purpose of the rulemak
ing is to determine the desirability of released rates for shipments weighing 
500 pounds and under in connection with a small shipments tariff, and if 
desirable, what form they should take. 

In Ex Parte No. MC-98 we received a great number of comments from 
shippers which find it difficult to schedule pickup and deliveries. This re
sults in unnecessary congestion part of the day and empty docks the rest of 
the day. Our analysis of this matter led us to conclude that both shippers 
and carriers could benefit from scheduling and that carrier failure to attempt 
to accommodate shippers in this regard may indicate lack of competition in 
any proceeding where competition is in issue, such as rate disputes, oper
ating authority applications, or sales and mergers of existing trucking opera
tions. 

Problems associated with rates on small shipments can also be re
duced, we determined, by channelling this traffic to trucking operations 
geared to it. Whether this is done by carriers that specialize in small ship
ments, or by carriers that dedicate a division to this traffic is immaterial. 
What is needed, it was concluded, is expertise, as well as specialized facili
ties and equipment to make the handling of this traffic more cost effective. 
Thus, in MC-98 we encouraged carriers to specialize in small shipments 
and we stated that as a matter of policy we will issue certificates of public 
convenience and necessity to those who seek to specialize in small ship
ment traffic. 

Recent years have witnessed efforts by motor common carriers to se
lect the traffic they handle through self-imposed service limitations in their 
tariffs as well as other rreans. Following is a brief discussion of a number of 
proceedings, recent or current, where the Commission has acted to provide 
that the service held out to the shipping public by the regulated carriers 
conforms in letter and spirit of what is intended by the Interstate Commerce 
Act. 

Over the years the Commission's Bureau of Traffic, Section of Rates 
and Informal Cases, received hundreds of complaints against carriers, par
ticularly motor common carriers of property, regarding their practice of han
dling overcharge claims. In many instances the carriers did not timely 

. acknowledge such claims, and in some instances never acknowledged 
them. The Commission has instituted Ex Parte No. 342, Procedures Gov
erning the Processing, Investigation and Disposition of Overcharge, Dupli
cate Payment, or Overcollection C/aims,52 to establish rules for the timely 
handling and processing of these claims. The proceeding is pending, and 
it is anticipated that it will be decided next month. 

52. 359 I.C.C. 211 (1978). 
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Duplicate payments have been the subject of recent vigorous enforce
ment action by the Commission's Bureau of Investigations and Enforce
ment. Last November the ICC brought a court action against 23 Midwest 
truckers for withholding more than $4.5 million in duplicate payment from 
shippers. 53 And this is just the beginning; we have reason to believe that 
this practice is widespread, and we intend to see that it is stopped. I am 
happy to report to you that our court actions are proceeding well. To date, 
the Commission has secured court orders against 14 of the 23 defendant 
companies wherein the trucking companies have been ordered to make 
refunds of duplicate payments made to them and hereafter to implement 
plans to identify and refund duplicate payments. The Commission esti
mates that the successful conclusion of these 14 court actions should lead 
to refunds of up to two million dollars to shippers and consumers. Indeed, 
by these actions the Commission seeks to protect shippers who have lost 
their capital and consumers who ultimately share in the double payments 
through higher prices for merchandise. 

In the early 1960's motor common carriers began publishing tariff pro
visions which provided for the application of additional charges on ship
ments picked up at or delivered to private residences, schools, churches 
and similar type locations. From that time on, the practice spread nation
wide and virtually all carriers published these charges. As a result the Com
mission's Bureau of Traffic, Section of Rates and Informal Cases, received 
numerous complaints alleging that the charges were unjust and unreasona
ble. In response, the Commission, on its own motion, instituted Ex Parte 
No. MC-97, Investigation into the Practices of Motor Common Carriers of 
Property on Residential and Rede/ivered Shipments,54 which resulted in 
residential delivery charges being prohibited and an order requiring carriers 
and their tariff publishing agents to cancel any such provisions outstanding. 
The rationale of the Commission decision is that all classes of shippers and 
receivers should be treated equally. The Commission's decision was ulti
mately upheld by the U.S. Court of Appeals. As a result of our action, small 
consumer's transportation costs were reduced by substantial amounts. 

Practices of the household goods moving industry have presented a 
particular challenge. Post-World War II American society became highly 
mobile. These trends have created a great demand for household goods 
moving seNice and a concomitant concern as to its quality. 

The unique, personal nature of household goods moving seNice has 
been recognized by the Commission. Shippers of household goods expect 

53. Court action was brought against each individual trucker. The figure of $4.5 million was 
arrived at by adding amounts from individual actions. See ICC News, Release 235-77, November 
3, 1977. It describes how the ICC went into federal court against 12 companies for illegally retain
ing 2.3 million dollars. 

54. 353 I.C.C. 689 (1977). 
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good service when moving their personal possessions to a new home and 
the motor carrier industry has, as it should, encouraged the public to enter
tain this confidence. 55 The fact that the industry has not always justified 
that confidence has resulted in a very active role by the Commission with 
regard to household goods carriers. 

The Commission undertook corrective actions in a series of proceed
ings under Ex Parte No. MC-19,56 from the early 1960's to the present. In 
these proceedings the Commission has adopted new and amended rules to 
govern the practices of household goods carriers intended to assist the 
shipping public in obtaining more efficient and expeditious movement of his 
or her possessions. Because the user of household goods services is often 
an infrequent shipper, new rules were adopted to enable the individual con
sumer to select rationally from among the various carriers and to know what 
he or she has a right to expect from the carrier in terms of performance. 
Performance reports are now required of carriers by the Commission and 
the carrier must give the prospective customer a copy of its report along 
with a pamphlet, published by the Commission, setting out the obligations 
of the carrier and giving general guidance on what the shipper should do to 
insure a successful move. Further, the Commission, through its field of
fices, offers its assistance to the shipper in securing remedial action by the 
carrier should the move go awry. 

The household goods moving industry is a prime example of an area 
where increased and continual regulatory activity is especially required. 
New problems are always arising and old problems often take new forms. I 
believe the Commission has exercised the sort of vigilance required by the 
unique nature of the household goods moving service for the public through 
its oversight of the industry's practices and contribution to improved con
sumer awareness of what the act requires of the carriers. 

The Commission has recognized that some carriers may attempt from 
time to time to restrict the availability of their services. Efforts to restrict 
services are accomplished by tariff publications and are designed to elimi
nate less profitable traffic or avoid doing business with particular clients and 
connecting carriers. These service restrictions to say the least are generally 
contrary to the common carrier obligation to serve the public. 

Motor carrier tariffs57 define what services a carrier holds itself out to 
the public to perform and the rates at which these services are available. 
The foundation of these tariffs is the carrier's certificate of public conven
ience and necessity. Carriers enjoy a degree of freedom to adjust their tar-

55. 96 M.C.C. 196 (1964). 
56. Ex Parte No. MC-19 (Sub-No. 33), Practices of Motor Common Carriers of Household 

Goods (1978). 
57. The term "tariffs" is synonymous with the term "schedules," as used in the Interstate 

Commerce Act. 
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iffs at their own discretion, subject to the statutory requirements that 
changes be effected on at least 30-days' notice and subject to possible 
investigation and suspension by the Commission. Tariffs and tariff mOdifi
cations must be filed with the Commission and in the manner prescribed in 
the Commission's regulations. These regulations are part of the Code of 
Federal Regulations. Tariff publications fowarded to the Commission for 
filing but not conforming with the regulations may be rejected. 

In its efforts to preclude unwarranted service restrictions, the Commis
sion has by rulemaking established a regulation58 requiring a carrier's tariffs 
to embrace the full scope of its operating authority. The rulemaking pro
ceeding was docketed as Ex Parte No. MC-77 , Restrictions on Service by 
Motor Common Carriers, and was concluded in 1970. The regulation 
makes clear that publications attempting to limit or withhold service will be 
subject to rejection or suspension. In a subsequent rulemaking proceeding, 
Ex Parte No. MC-77 (Sub-No.1 ),59 the Commission identified and ana
lyzed the lawfulness of specific, recurrent restrictions. The interpretations 
set forth in this subsequent proceeding are the guidelines for reviewing tariff 
publications and rejecting those which create unwarranted restrictions. The 
guidelines reach both direct and indirect restrictions. An indirect restriction 
would be a tariff provision which removes the applicability of single-factor 
through rates for the unfavored traffic, leaving a higher combination of local 
rates. Although service would be available under the restrictions, the rate 
levels are so high as to constitute an effective barrier to the movement of 
the traffic. 

Examples of prohibited restrictions are provisions which embargo or 
which preclude the applicability of single-factor through rates on: 

• shipments not delivered by the publishing carrier 
• shipments of a particular named commodity 

• less-than-truckload shipments 
• shipments not meeting unrealistic minimum weight requirements 

• shipments not meeting unrealistic packaging requirements 

Additionally, the Commission has directed carriers to eliminate tariff provi
sions which prevent the applicability of class-rates on through movements 
involving three or fewer carriers. 60 

58. 49 C.F.R. § 1307. 27(k) (1977). 
59. This proceeding was entitled Restrictions on Service by Motor Carriers (Compliance Re

ports and Interpretations), 119 M.C.C. 691 (1974), 126 M.C.C. 303 (1977). aft'd, Eastern Central 
Motor Carriers Ass'n, Inc. v. Interstate Commerce Commission, 571 F.2d 784 (4th Cir. 1978). 

60. The Commission does not have the power to force motor carriers of property to enter into 
through routes and ioint rates although it has sought legislation authorizing it to do so. The Com
mission believes that iOint rates and through routes are desirable because they make more service 
available to the shipping public at a lower rate. Thus, the Commission discourages carrier actions 
that adversely affect through routes and ioint rates, as is exemplified in this aspect of the decision in 
Ex Parte No. MC-77 (Sub-No.1). 
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These guidelines and prohibitions are intended to assure the availabil
ity of a nationwide system of motor common carriers at reasonable rate 
levels. In Fiscal Year 1977 the Commission's Bureau of Traffic rejected 83 
publications as contrary to the Commission's MC-77 regulations. An addi
tional 22 publications were suspended and placed under investigation. 

Loss and damage claims are a national transportation problem. The 
Commission is convinced that a critical part of solving this problem is the 
creation of an expeditious method of adjudicating these claims. Loss and 
damage claims are often ignored or unfairly declined, and, for the small 
shipper especially, the cost of litigation often surpasses the amount of the 
claims. However, the Commission's successive requests for legislation 
granting it jurisdiction to adjudicate these claims have not been acted on. 

Nonetheless, within the limits of its current Congressional mandate, the 
Commission is doing what it can to improve loss and damage claims settle
ment. For example, in Petition to Institute Proceeding to Amend CFR 
1051. 1 (b), 61 we found it necessary and therefore now require "either the 

address where remittance must be made or the address of the principal 
place of business of the issuer of the freight to expense bill, or both, at the 
issuers option," on the freight or expense bill. Prior to institution of this rule 
shippers often had difficulty in placing loss and damage claims with the 
carrier responsible for handling the claim within the statutory period of limi
tations because of the difficulty in ascertaining the proper address. We be
lieve this rule will somewhat facilitate settlement of claims. 

IV. COST FINDING AND EVALUATION OF REVENUE NEED ApPLICATION IN 

GENERAL INCREASES AND SPECIFIC RATE ADJUSTMENTS 

A. COST FINDING: AN OVERVIEW 

In 1935, when motor carriers engaged in interstate and foreign com
merce were brought under the jurisdiction of the Interstate Commerce Com
mission, the carriers were, for the most part, small and unfamiliar with the 
intricacies of ratemaking. They displayed little interest in or knowledge of 
cost finding. Instead, they found it easier to ascertain the established rate 
of the railroads and adjust them to fit their circumstances. If traffic could 
more readily be handled by the motor carriers, it was possible to maintain 
rates at the rail level or slightly higher than the rail rate. If it was found 
necessary to reduce the rates in order to attract the traffic, that was done. 
As competition grew in the motor carrier field and the nationwide depres
sion intensified, the rate structure become depressed. Consequently, it be
came apparent that the method of ratemaking then followed was no longer 

61. 355 I.C.C. 61 (1977). 

340 Transportation Law Journal [Vol. 10 

These guidelines and prohibitions are intended to assure the availabil
ity of a nationwide system of motor common carriers at reasonable rate 
levels. In Fiscal Year 1977 the Commission's Bureau of Traffic rejected 83 
publications as contrary to the Commission's MC-77 regulations. An addi
tional 22 publications were suspended and placed under investigation. 

Loss and damage claims are a national transportation problem. The 
Commission is convinced that a critical part of solving this problem is the 
creation of an expeditious method of adjudicating these claims. Loss and 
damage claims are often ignored or unfairly declined, and, for the small 
shipper especially, the cost of litigation often surpasses the amount of the 
claims. However, the Commission's successive requests for legislation 
granting it jurisdiction to adjudicate these claims have not been acted on. 

Nonetheless, within the limits of its current Congressional mandate, the 
Commission is doing what it can to improve loss and damage claims settle
ment. For example, in Petition to Institute Proceeding to Amend CFR 
1051. 1 (b), 61 we found it necessary and therefore now require "either the 

address where remittance must be made or the address of the principal 
place of business of the issuer of the freight to expense bill, or both, at the 
issuers option," on the freight or expense bill. Prior to institution of this rule 
shippers often had difficulty in placing loss and damage claims with the 
carrier responsible for handling the claim within the statutory period of limi
tations because of the difficulty in ascertaining the proper address. We be
lieve this rule will somewhat facilitate settlement of claims. 

IV. COST FINDING AND EVALUATION OF REVENUE NEED ApPLICATION IN 

GENERAL INCREASES AND SPECIFIC RATE ADJUSTMENTS 

A. COST FINDING: AN OVERVIEW 

In 1935, when motor carriers engaged in interstate and foreign com
merce were brought under the jurisdiction of the Interstate Commerce Com
mission, the carriers were, for the most part, small and unfamiliar with the 
intricacies of ratemaking. They displayed little interest in or knowledge of 
cost finding. Instead, they found it easier to ascertain the established rate 
of the railroads and adjust them to fit their circumstances. If traffic could 
more readily be handled by the motor carriers, it was possible to maintain 
rates at the rail level or slightly higher than the rail rate. If it was found 
necessary to reduce the rates in order to attract the traffic, that was done. 
As competition grew in the motor carrier field and the nationwide depres
sion intensified, the rate structure become depressed. Consequently, it be
came apparent that the method of ratemaking then followed was no longer 

61. 355 I.C.C. 61 (1977). 



HeinOnline -- 10 Transp. L.J. 341 1978

1978] Price Competition 341 

adequate. Of necessity, greater emphasis had to be placed on the cost of 
performing the service. 

In response to a clear need to find a firm starting point for judging the 
reasonableness of rates, the Commission formally organized the Section of 
Cost Finding in 1939. The principal function of the Section at that time was 
to develop cost finding procedures for determining the cost of transporting 
freight by various modes of transportation. The development of costs was 
not instantaneous, for transportation industries offer a multitude of services 
and the task of costing each one is a complex undertaking. 

Under regulations, a uniform system cif accounting and reporting to the 
Commission was first required for the motor carriers. 62 This provided data 
for use in determining the carriers' over all financial stability and revenue 
need, but it did not provide the necessary information for'determining the 
cost for particular segments or specific movements of traffic. Before data 
could be developed to satisfy this more specific need, principles had to be 
developed to allow the segregation and treatment of variable costs, jOint 
costs, and constant costs, and also to weigh the economic significance 
attached to each. Indeed, there is no easy way of costing individual ship
ments of different weights and sizes moving over a wide range of distances, 
and which are transported by vehicles and men involved in performing spe
cial services for many commodities at the same time. If you see a truck 
traveling down the road, it may be loaded with 100 different shipments of 
different weights. To determine why one of those shipments may cost more 
per hundred pounds than another when they are all handled in one opera
tion as indicated by the movement of the vehicle, is no~asy task. Yet, 
clearly, no one would dispute that different costs apply to different weight 
and size shipments, moving different distances. 

While the problem of determining costs for ratemaking purposes was 
difficult, it was not unsurmountable. The first study of note which set forth 
cost finding methods and principles was published in 1943.63 This study 
presented information on rail freight service costs in the various rate territo
ries of the United States. By 1948, procedures for determining costs were 
well established by the Commission's section of cost finding. Several cost 
formulas had been developed, and unit costs for both rail and motor were 
being published each year. Costs developed from these formulas were and 
still are widely used by the Commission and the industry in determining the 
reasonableness of rates. 

The term "study" appears frequently throughout this testimony. As we 
use it, "study" may be broad or narrow in its connotation depending on the 

62. Most recently revised in Revision of the Annual Report and Uniform System of Accounts 
for Class I and Class II Motor Carriers of Properties, 42 Fed. Reg. 32,814 (1977). 

63. RAIL FREIGHT SERVICE COSTS IN THE VARIOUS RATE TERRITORIES OF THE UNITED STATES, S. Doc. 
No. 63, 78th Cong., 1st Sess. (1943). 

1978] Price Competition 341 

adequate. Of necessity, greater emphasis had to be placed on the cost of 
performing the service. 

In response to a clear need to find a firm starting point for judging the 
reasonableness of rates, the Commission formally organized the Section of 
Cost Finding in 1939. The principal function of the Section at that time was 
to develop cost finding procedures for determining the cost of transporting 
freight by various modes of transportation. The development of costs was 
not instantaneous, for transportation industries offer a multitude of services 
and the task of costing each one is a complex undertaking. 

Under regulations, a uniform system cif accounting and reporting to the 
Commission was first required for the motor carriers. 62 This provided data 
for use in determining the carriers' over all financial stability and revenue 
need, but it did not provide the necessary information for'determining the 
cost for particular segments or specific movements of traffic. Before data 
could be developed to satisfy this more specific need, principles had to be 
developed to allow the segregation and treatment of variable costs, jOint 
costs, and constant costs, and also to weigh the economic significance 
attached to each. Indeed, there is no easy way of costing individual ship
ments of different weights and sizes moving over a wide range of distances, 
and which are transported by vehicles and men involved in performing spe
cial services for many commodities at the same time. If you see a truck 
traveling down the road, it may be loaded with 100 different shipments of 
different weights. To determine why one of those shipments may cost more 
per hundred pounds than another when they are all handled in one opera
tion as indicated by the movement of the vehicle, is no~asy task. Yet, 
clearly, no one would dispute that different costs apply to different weight 
and size shipments, moving different distances. 

While the problem of determining costs for ratemaking purposes was 
difficult, it was not unsurmountable. The first study of note which set forth 
cost finding methods and principles was published in 1943.63 This study 
presented information on rail freight service costs in the various rate territo
ries of the United States. By 1948, procedures for determining costs were 
well established by the Commission's section of cost finding. Several cost 
formulas had been developed, and unit costs for both rail and motor were 
being published each year. Costs developed from these formulas were and 
still are widely used by the Commission and the industry in determining the 
reasonableness of rates. 

The term "study" appears frequently throughout this testimony. As we 
use it, "study" may be broad or narrow in its connotation depending on the 

62. Most recently revised in Revision of the Annual Report and Uniform System of Accounts 
for Class I and Class II Motor Carriers of Properties, 42 Fed. Reg. 32,814 (1977). 

63. RAIL FREIGHT SERVICE COSTS IN THE VARIOUS RATE TERRITORIES OF THE UNITED STATES, S. Doc. 
No. 63, 78th Cong., 1st Sess. (1943). 
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project to which it applies. Thus, a traffic study is essentially the collection 
and enumeration of a quantity of data sufficient to portray the characteris
tics of a particular block or segment of traffic handled by a carrier or group 
of carriers. A cost study may be the production of regional unit costs 
through the application of Highway Form A to the expenses and statistics of 
a regional group of carriers. A cost study may also be the application of 
unit costs to traffic study data and matching the results with the associated 
revenues by traffic segment. 

Highway Form A and Highway Form B are two of the cost finding for
mulas developed by the Commission's Cost Finding Section. 54 Highway 
Form A, Formula for Determination of Costs of Motor Carrier of Property, is 
an 87 -page document that separates motor carrier operating expenses, 
rents, and taxes, excluding income taxes, among four basic functions: line
haul, pickup and delivery, terminal platform, and billing and collecting.55 It 
also provides for the determination and distribution of the' 'cost of capital." 
After assignment to functions, the expenses are related to service units and 
unit costs developed. Service units used in these calculations include vehi
cle-miles, hundredweights involved in pickup and delivery service, hun
dredweights handled over the platform, and shipments billed. 

The expenses and certain statistics used in the formula are obtained 
from annual reports filed by the Commission by Class I and Class II motor 
common carriers of general freight. The formula is designed to accommo
date the expenses and statistics of carriers which derive an average of 7 5 
percent or more of their revenues from the intercity transportation of general 
commodities and which have averaged annual gross revenues of 
$500,000 or more.55 Carriers whose operations meet these criteria are 
required to separate certain of their major accounts between line-haul and 
pickup and delivery work and to report certain supplemental statistics. 

In applying Highway Form A, annual report data is supplemented by 
special study information furnished by the carriers as follows: 

(1) Form 2, traffic analYSiS, provides percentages for distributing annual 
shipments and pounds to types of movement and to weight brackets in High
way Form A. 

(2) Form 4, pickup and delivery study time, provides time and motion 
factors for distributing pickup and delivery costs to various weight shipments 
receiving pickup and delivery service. 

(3) Form 7, line-haul trip report study, provides data for computing the 
round-trip load factor (average load) by length of haul separately for four major 
weight groups and for all weight groups combined. 

64. See Rules to Govern the Assembling and Presenting of Cost Evidence, 321 I.C.C. 238 
(1963); and Rules to Govern Assembling and Presenting Cost Evidence, 337 I.C.C. 298, 337, 
421 (1970) [hereinafter cited as 1970 Rules]. 

65. Id. 
66. Id. 
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(4) Form 10, platform study, determines the extent to which shipments 
for various weights are handled over the carriers' terminal platforms. 

(5) Form 11, analysis of peddle-trip operations, provide annual informa
tion for use in separating peddle operations between the pickup and delivery 
portion and the line-haul portion of the trips. 

(6) Field reports provide additional accounting information to supple
ment the accounting and statistical data shown in the carriers' annual reports 
to the Commission. 

As in any system of measurement, the accuracy of the results of our 
cost studies depends on the integrity of the data fed into them. In this re
gard, our field audit program plays a twofold role. First, the regular carrier 
audit insures that the carriers' books of account and other records are cor
rect, uniform and maintained in accordance with Commission-prescribed 
requirements. In addition, for carriers participating in a regional study, the 
auditors review their compliance with the special study requirements and 
assist in resolving any problems which may arise. Headquarters staff thor
oughly screen annual, quarterly and special study reports filed with the 
Commission. Wherever possible, data cells are reviewed and matched 
against other comparable data for reasonableness and accuracy. As nec
essary, carriers are requested to verify and/or correct data cells which look 
questionable. Our data capture system uses internal checks to insure the 
accuracy of the transfer of data from hard copy reports to the computer. As 
a result, we have the utmost confidence in the costs published in our re
gional studies and the results of properly applied Highway Form B's. 

Highway Form A is a complex formula and it soon became evident that 
few, if any, motor carriers could apply the formula, which requires many 
special and costly studies that must be processed through numerous 
schedules, forms, and summaries. The problem, therefore, was how to de
velop specific costs for an individual motor carrier or group of motor carriers 
involved in supporting rates on traffic movements which do not fit into the 
general rate structure. Stated differently, traffic hauls which only involve a 
particular carrier or a small group of carriers may accrue costs that differ 
from regional average costs. The Commission requires that costs for deter
mining reasonable rates should, to the greatest extent possible, reflect the 
cost of the carrier or carriers participating in the traffic. 67 This means that 
individual carrier costs should be developed to estimate the costs applica
ble to the given traffic. 

The Commission's Section of Cost and Valuation developed a cost 
formula, Highway Form B, Simplified Procedure for Determining Cost of 
Handling Freight by Motor Carriers ,68 whereby a carrier or group of carriers 

67. Id. at 305. 
68. Id. at 338, 424. 
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could develop specific costs applicable to their own operations, as op
posed to those average costs developed on a regional or territorial basis. 

Highway Form B provides a simplified or shortened procedure so that 
carriers can readily develop unit costs by services and therefore the costs 
for specific hauls, without the necessity of making the extensive "special 
studies" which are required as a part of the more refined Highway Form A 
used to develop regional or territorial costs. In lieu of these "special stud
ies," the allocation of costs among various sizes of shipments in Highway 
Form B is achieved by applying cost relationships, developed through the 
application of Highway Form A, to the average cost for all shipments. High
way Form B procedures provide the means for developing terminal costs at 
origin, destination and interchange pOints; adjustment for partial pickup and 
delivery service at origin and destination; computation of pickup and deliv
ery costs applicable to either a cargo or equipment interchange; adjustment 
of system average load for length of haul; and adjustment to terminal and 
linehaul cost to give effect to the density (pounds per cubic foot) of the 
commodity. 

When used properly, Highway Form B can be a useful tool for manage
ment because it provides carriers with support for rate proposals, for con
trolling costs, and for setting future budget estimates. Highway Form B is 
also used by shippers, competing carriers and other interested parties in 
protesting rate proposals. 

B. COST LEVELS 

Whether it be Highway Form A or Highway Form B, the products of 
these formulas are "service unit costs" which, in essence, have been di
vided between those which are long run variable and those which are con
stant. The long run variable costs are computed at "90 percent variable," 
i.e., 90 percent of the carriers' operating expenses and cost of capital 
(debt and equity) are considered as being directly variable with output
with the remaining 1 0 percent being, relatively speaking, constant. 69 

Standing alone, however, these service unit costs have no effect, and 
it is only when they are "applied" to assumed or known transportation 
movements, of different characteristics, that they have meaning and use. 
The so-called application of these service unit costs, including the various 
adjustments that may be possible, to "cost out" any given traffic can pro
vide costs at various levels. 

Generally speaking, there are three levels of motor carrier costs which, 
under various circumstances, are helpful in analyzing and testing the com
pensatory character of a rate. All three provide the complete cost picture, 
and all three are necessary on occasion to explain motor carrier rates. (1) 

69. Id. 
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The first and lowest cost level consists of those one-way variable expenses 
which are separable from the joint expenses incurred in the round-trip 
movement of the equipment. (2) The second level of cost includes the (vari
able) expenses applicable to the operation as a whole. It embraces those 
joint expenses such as the round-trip movement of the equipment, which, 
while of a joint character for an individual segment of the motor carriers' 
operations, are viewed as a whole. (3) The third level of cost consists of the 
so-called fully allocated costs which are made up of the (variable) costs plus 
an apportionment of the constant expenses. 

C. REGIONAL AVERAGE COSTS 

To fill the need for regional and territorial motor carrier costs the Com
mission's Section of Cost and Valuation has published a series of studies 
which provide territorial unit costs, cost scales, and performance factors 
based on data of motor common carriers of general commodities operating 
principally within 1 3 specified regions or territories. 70 

These studies represent territorial average costs, i. e., they are based 
on a large group of carriers treated as if they were one large carrier, and are 
derived from Highway Form A. We attempt to make cost studies for about 
1/3 of these regions each year, completing the cycle every three years. In 
the interim period, these regional studies are updated to a current level, and 
unit costs and operating factors for all regions are published in one state
ment each year. This provides comparable cost data for all regions regard
less of the year in which the base cost study was conducted. These 
statements provide a complete explanation of how the costs can be used to 
develop costs for specific movements of traffic based upon how a given 
traffic is handled. The studies also provide the Commission with informa
tion on motor carrier costs for use in its various regulatory functions and 
makes available to the public cost information useful to carriers, shippers, 
traffic organizations, rate bureaus, educators, and others. 

Granting that regional cost studies are not the answer to all ratemaking 
situations, these stUdies are of great value in measuring the general level of 
costs in rate proceedings covering large segments of traffic. They are 'also 
invaluable in ascertaining the compensatory nature of the rates on ship
ments that receive average transportation services. However, because they 
represent the average cost for all shipments falling within various weight 
brackets, they do not necessarily reflect the cost of specific traffic weighing 
other than the average or the cost of receiving special services other than 
the average service accorded all shipments within the weight bracket. 

70. The ICC Bureau of Accounts prepares these regional studies on a cyclical basis every 
three years. An example is ICC Bureau of Accounts, Statement ZC 16-73, Cost of Transporting 
Freight by Class I and II Motor Carriers of General Commodities (April 1978). 
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For this reason when costs are desired for a specific shipment with 
known transportation characteristics which are different from the average, 
the unit costs developed through Highway Form A are adjusted based on 
the services actually accorded specific shipments.?' For example, adjust
ments can be made for: 

(1) Actual platform handling experience. The costs developed in High
way Form A reflect the average platform handling experience for various size 
shipments. However, in actual practice, some shipments may receive a plat
form handling at origin, destination or interchange point and some may not. 
When actual platform experience is known, costs are adjusted accordingly. 

(2) Partial pickup and delivery. Methods are provided for adjusting pick
up and delivery running and stop costs, and for determining trailer drop and 
pickup costs. 

(3) Density of the commodity transported. Adjustments to pickup and 
delivery and platform costs are provided to adjust costs reflecting average den
sity of all traffic known to traffic density. 

(4) Actual miles of haul. Line-haul costs should be based on the actual 
miles traveled in transporting the traffic which can be determined by special 
study of a representative number of trips. In those instances where a study is 
not made, the miles may be based on the short-line miles from the Household 
Goods Carriers' Bureau Agent Mileage Guide, increased 6 percent for circuity. 

(5) Round trip load factor. This is an adjustment to the line-haul cost to 
reflect the actual round trip load of a specific shipment. 

(6) Line-haul density. As in (5), round trip load factors and the resulting 
line-haul costs are adjusted to reflect density and not weight alone. 

(7) Different line-haul running speeds. The line-haul cost per vehicle
mile in Highway Form A reflects the average line-haul running speed for the 
carriers included in the study. Under certain circumstances the overall cost per 
vehicle-mile may be adjusted to reflect changes in cost due to speed. 

Some point out that ratemaking costs based on the territorial average 
by weight bracket and distance block fail to recognize carriers whose costs 
are higher or lower than the average. However, judging rates in terms of 
average costs tends to hold down the rates and revenues of the high cost 
carrier, thus providing an incentive for a more economical operation. It also 
enhances the possibilities of profit for the low cost carrier, rewarding it
some would say unduly-for its efficiencies. 

It should not be concluded that average costs preclude the use of indi
vidual carrier costs in rate cases. Individual costs are, in fact, preferred. 72 

For instance, in adjustments in which several carriers participate, costs de
veloped on an average basis are entitled to weight in the absence of more 
specific data, in passing on the compensatory character of rates. System 
average costs of a large group of carriers, reflecting costs of movement of a 
variety of commodities over a wide area with diverse operating conditions, 

71. See 1970 Rules, supra note 64. 
72. Id. at 304-05. 
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cannot be as decisive in determining reasonableness of particular rates on 
a specific commodity, especially where the proponent has been moving the 
traffic at rates the same as those proposed for several years under operat
ing conditions Similar to those attending to anticipated movement. 

If the proponent is primarily a hauler or less-than-truckload traffic, its 
system average operating expenses do not provide an adequate standard 
for measuring compensativeness of proposed truckload rates. From the 
above, it can be seen that the Commission is well aware of the limitation on 
the use of average costs. ' 

Observers of the Commission's use of the average costs sometimes 
mistake the role of costs in the Commission's decisions. Rates are not 
made by combining various ingredients measured according to established 
formulas. Ratemaking always has been and no doubt always will be a proc
ess depending importantly upon the exercise of judgment. The Commis
sion has always tried to remain flexible in its treatment of costs in the belief 
that only in this way can it arrive at sound and logical conclusions consistent 
with the National Transportation Policy. On this basis rates have been ap
proved in a number of proceedings which would not have been compensa
tory under normal costing methods. Yet, costs remain a most important 
factor. The position taken in the so-called Doyle Report73 coincides with 
that of the Commission. Thus, as stated in the report: 

Throughout the course of our examination of transportation policy it has 
been repeatedly impressed upon us that, while cost is not the sole factor in 
pricing, it is the only measurable one. Sound cost analysis is an essential pric
ing tool .... 

D. ONE-WAY COSTING 

Another controversial area of costing is what is called one-way versus 
two-way costing or back-haul rates. 

For the motor carrier industry to be sound and financially stable, overall 
rate levels must provide the carriers with adequate revenues to enable them 
to continue furnishing service. This principle is set forth in section 21 6(i) of 
the Act. 74 One application of this principle is that variable costs are found 
generally indicative of the minimum level of expenses which must be recov
ered by a carrier in providing particular services. In computing variable 
costs, the Commission in the past often required the calculation to be on a 
roundtrip basis. 

However, in Carbon Black from the Southwest to Ind.,75 Ohio & Mo., 

73. REPORT OF THE COMMITTEE ON COMMERCE, UNITED STATES SENATE BY ITS SPECIAL STUDY 
GROUP ON TRANSPORTATION POLICIES IN THE U.s., S. REP. No. 445, 87th Cong., 1st Sess. 389 
(1961 ). 

74. 49 U.S.C.A. § 10704 (West. Supp. 1979). 
75. 325 I.C.C. 138 (1965). 
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73. REPORT OF THE COMMITTEE ON COMMERCE, UNITED STATES SENATE BY ITS SPECIAL STUDY 
GROUP ON TRANSPORTATION POLICIES IN THE U.s., S. REP. No. 445, 87th Cong., 1st Sess. 389 
(1961 ). 

74. 49 U.S.C.A. § 10704 (West. Supp. 1979). 
75. 325 I.C.C. 138 (1965). 
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the Commission authorized use of one-way costing. In that proceeding the 
motor carriers showed that they had lost a substantial volume of carbon 
blacks traffic over a 2-year period as the result of a reduced rail rate and 
that a "heavy and chronic imbalance of traffic" existed in the going direc
tion of the proposed rate. In the light of that evidence the Commission 
approved a proposed rate which exceeded variable costs computed on a 
one-way basis. 

There is another situation where the Commission has allowed incre
mental costing of back-haul traffic. This is where the traffic would not move 
but for the reduced rates or where the traffic would otherwise move in pri
vate carriage,76 

Carbon Blacks, Aluminum Extrusions, and similar cases subsequent to 
them, therefore, recognize that transportation conditions may justify one
way costing. We believe that these cases reflect sound policy and will con
sider whether the use of one-way costing should be expanded. 

E. GENERAL RATE INCREASES 

As discussed in a previous section of this testimony, the post-World 
War II period has been marked by increasing carrier utilization of general 
rate increase proposals. As stated there, a request for a general increase is 
based on systemwide revenue needs instead of those concerning only par
ticular movements, commodities, or segments of traffic. Unlike ordinary 
rate proposals, a general increase is normally sought as a percentage in
crease applicable to all or nearly all rates maintained within a ratemaking 
territory. Recognizing the need for such measures, the Commission has 
endeavored to ensure that the proceedings are determined in the fairest 
way possible to both carriers and shippers, balancing the carriers' need to 
charge rates sufficient to meet their revenue needs and to enable them to 
fulfill their service mission and the public's entitlement to adequate and effi
cient service at the lowest cost consistent with the furnishing of such serv
ice. Over the past thirty odd years, the Commission, through its decisions 
in general rate increase proceedings and its overall efforts to develop valid 
criteria to apply to such proposals, has steadily improved the quality of its 
considerations in general rate increase proposals. 

For a period of time during and following World War II, the Commission 
relied primarily on the evidence of the operating ratio of carriers in general 
rate increase proceedings. The term "operating ratio" refers to the ratio of 
the carrier's operating costs to its total operating revenues. The theory be
hind the reliance on operations revenues is that because trucking requires 
low fixed investment, the primary risks of business is involved in operating 
outlays. An operating ratio of 93 percent was thought appropriate to insure 

76. Aluminum Extrusions from Miami to Chicago, 325 I.C.C. 188 (1965). 
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the viability of carriers. However, in the early 1960's, emphasis began to 
shift away from the operating ratio as a viable criterion of revenue need. In 
passing upon the merits of the operating ratio standard in General In
creases--Eastern Central Territory,?7 the Commission stated: 

Although an operating ratio of 93 percent has been found reasonable in the 
past, we do not regard such an operating ratio as an immtltable standard. In 
view of the numerous changes which have taken place in the motor carrier 
industry, we believe this matter should be thoroughly explored in the light of a 
more complete record developed either in a further hearing in the instant pro
ceeding or in some similar proceeding. At the same time, we believe that the 
parties, in cooperation with the Commission, should produce all the informa
tion required to show the precise effect of transactions between carriers and 
their subsidiaries or affiliates on carrier operating ratios. 

Passing again on the merits of the operating ratio a year later in Gen
erallncreases-Middle Atlantic and New England Territories,?8 the Com
mission found that: "The mere showing of present operating ratios of 
above 93 percent without a showing of the factors that make up such a 
ratio is not sufficient for our purposes. . . ." 

The Commission's consideration of general rate increase proposals 
became more refined. As the Commission moved away from reliance on 
the operating ratios of the carriers, it started to require various other 
financial data from the carriers. Cases in 1962 and 1963 stressed the 
need for more precision in showing the effect of transactions between carri
ers and affiliates or subsidiaries and more detailed evidence of expense 
items of representative carriers. 79 

In 1964 an order was issued intended to insure the submission of ade
quate information in future general rate cases. 80 The order required carri
ers to provide supporting data for individual representative carriers in the 

. form of various financial ratios relating to overall carrier operations and the 
specific territories and traffic affected by the rate proposal. 

General rate increases came to a virtual standstill for the period imme
diately following the 1964 order. By early 1967 the motor carriers had 
been denied seven straight applications over a two-year period primarily on 
the basis of the lack of representativeness of the sample carriers. 81 As a 

77. 316 I.C.C. 467, 481 (1962). 
78. 319 I.C.C. 168, 176 (1963). 
79. {d.; General Increases--Eastern Central Territory, 316 I.C.C. 467 (1962). 
80. Prior to the rules adopted in Ex Parte No. MC-82, New Procedures in Motor Carrier Reve

nue Proceedings, 339 I.C.C. 324 (1971), evidentiary guidelines governing general increase pro
posals were issued on an ad hoc basis. These determinations are the so-called "big orders." An 
example of a "big order" is found in Increased Rates and Changes From, To and Between Middle 
West Territory, 335 I.C.C. 142, at 151-54 (1969). 

81. LTL Class Rates and Minimum Charges Between Midwest and Central Territories, 325 
I.C.C. 106, 111 (1965); General Increases Between East and Territories West, 329 I.C.C. 626, 
640 (1965); Increased Rates Within Southwest and Between Colo. and Wyo. and Southwest, 326 
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result of Ringsby Truck Lines, Inc. v. United States,82 the Commission un
dertook to delineate more specifically the evidentiary requirements for gen
eral rate increases. This effort was manifested in the so-called Big Order of 
April 27, 1967.83 The requirements of the order related to determination of 
a traffic study, a cost study, affiliate data, and evidence of required operat
ing ratio and desired profit level. 

On April 3, 1968, the Commission ordered the motor carriers to pro
duce evidence of: 

[t]he sum of money, in addition to operating expenses, needed to attract 
debt and equity capital which they require to insure financial stability and the 
capacity to render service. This evidence should include, without limiting the 
evidence that may be presented, particularized reference to the respondents' 
reasonable interest, dividend, and surplus requirements and experienced, pro
jected, and needed rate of return on depreciated investment in transportation 

84 

This order was reaffirmed by the Commission in its decision of June 5, 
1969, on Increased Rates and Charges, From, To, and Between Mid
dlewest Territory, which stated in part: "The single most important gauge 
of a motor carrier's ability to attract equity capital is its return of value over 
and above the values the investors have committed to the enterprise. Two 
significant measures are the rate of return on stockholders' investment and 
the rate of return on assets. "85 

The experience of carriers and the Commission under these orders 
was mixed. The experience, however, highlighted the need for an even 
more definitive approach to determining the evidentiary criteria for general 
rate increase cases. 

The culmination of this experience was the institution on August 1, 
1969, of Ex Parte No. MC-82, Proposed New Procedures in Motor Carrier 
Revenue Proceedings. 86 This proceeding, a major formal rulemaking, 
gathered substantial input from a wide spectrum of shipper and carrier in
terests and resulted in the fullest consideration of the subject of general 
increase cases, carriers' revenue need requirements, and the data neces
sary to permit rendering of the fairest possible decision. 

The proceeding led to the adoption of special rules which apply to the 

I.C.C. 216 (1966); L TL COR Rates Between East and Territories West, 326 I.C.C. 174, 197 
(1966); Increased Class and Commodity Rates, Transcontinental, 326I.C.C. 397,404-05 (1966); 
Increased L TL, AQ, and TL Rates, To, From, and Between New England Territory, 329 I.C.C. 244, 
248 (1966); Increased Class and Commodity Rates, Transcontinental, 329 I.C.C. 420, 425 
(1967). 

82. 263 F. Supp. 553 (D. Colo. 1967). 
83. See note 80 supra. 
84. Increased Rates and Charges, From, To, and Between Midwest Territory, 335 I.C.C. 142, 

152, app. A (1969). 
85. {d. at 148. 
86. 35 Fed. Reg. 13911 (1970). 

350 Transportation Law Journal [Vol. 10 

result of Ringsby Truck Lines, Inc. v. United States,82 the Commission un
dertook to delineate more specifically the evidentiary requirements for gen
eral rate increases. This effort was manifested in the so-called Big Order of 
April 27, 1967.83 The requirements of the order related to determination of 
a traffic study, a cost study, affiliate data, and evidence of required operat
ing ratio and desired profit level. 

On April 3, 1968, the Commission ordered the motor carriers to pro
duce evidence of: 

[t]he sum of money, in addition to operating expenses, needed to attract 
debt and equity capital which they require to insure financial stability and the 
capacity to render service. This evidence should include, without limiting the 
evidence that may be presented, particularized reference to the respondents' 
reasonable interest, dividend, and surplus requirements and experienced, pro
jected, and needed rate of return on depreciated investment in transportation 

84 

This order was reaffirmed by the Commission in its decision of June 5, 
1969, on Increased Rates and Charges, From, To, and Between Mid
dlewest Territory, which stated in part: "The single most important gauge 
of a motor carrier's ability to attract equity capital is its return of value over 
and above the values the investors have committed to the enterprise. Two 
significant measures are the rate of return on stockholders' investment and 
the rate of return on assets. "85 

The experience of carriers and the Commission under these orders 
was mixed. The experience, however, highlighted the need for an even 
more definitive approach to determining the evidentiary criteria for general 
rate increase cases. 

The culmination of this experience was the institution on August 1, 
1969, of Ex Parte No. MC-82, Proposed New Procedures in Motor Carrier 
Revenue Proceedings. 86 This proceeding, a major formal rulemaking, 
gathered substantial input from a wide spectrum of shipper and carrier in
terests and resulted in the fullest consideration of the subject of general 
increase cases, carriers' revenue need requirements, and the data neces
sary to permit rendering of the fairest possible decision. 

The proceeding led to the adoption of special rules which apply to the 

I.C.C. 216 (1966); L TL COR Rates Between East and Territories West, 326 I.C.C. 174, 197 
(1966); Increased Class and Commodity Rates, Transcontinental, 326I.C.C. 397,404-05 (1966); 
Increased L TL, AQ, and TL Rates, To, From, and Between New England Territory, 329 I.C.C. 244, 
248 (1966); Increased Class and Commodity Rates, Transcontinental, 329 I.C.C. 420, 425 
(1967). 

82. 263 F. Supp. 553 (D. Colo. 1967). 
83. See note 80 supra. 
84. Increased Rates and Charges, From, To, and Between Midwest Territory, 335 I.C.C. 142, 

152, app. A (1969). 
85. {d. at 148. 
86. 35 Fed. Reg. 13911 (1970). 



HeinOnline -- 10 Transp. L.J. 351 1978

1978] Price Competition 351 

more significant motor carrier general increases on freight rates and 
charges. The rules themselves are often referred to as "the MC-82 rules" 
in reference to the proceeding8? in which they were adopted. 

Our rules governing general increases of motor common carriers of 
property88 apply only on the major increases. One of the threshold criteria, 
for example, is that the increase involved generate more than 1 million dol
lars in additional revenues. The rules also embrace major restructurings. 89 

The MC-82 rules have been revised twice in the light of suggestions for 
their improvement by shippers and carriers as well as our own experience 
with them.90 Significant further revision is now in process91 

The rules are essentially procedural, specifying when, what, and with 
whom the carriers (or the bureaus acting on their behalf) must file. The 
carriers are free to supplement the mandatory data with any other data they 
believe is relevant. The rules ensure that the Commission has before it the 
minimum data which experience has shown is needed to evaluate whether 
the proposed increases or restructuring are in fact justified. They ensure 
that interested shippers and the public-at-Iarge or governmental agencies 
and bodies wishing to participate92 also have this data with enough time to 
oppose the tariff proposal. The rules achieve these objectives in part by 
requiring that the increase tariff and the entire justification relied on be filed 
with the Commission and seNed on interested parties at least 45 days prior 
to the effective date of the proposed tariff. 93 

The data we require includes (1) a traffic study, (2) a cost study, (3) 
revenue need information and (4) affiliate data.94 

87. Ex Parte No. MC-82, New Procedures in Motor Carrier Revenue Proceedings, 339 I.C.C. 
324 (1970) (codified at 49 C.F.R. § 1104 (1977)). 

88. Somewhat analogous rules were adopted last year to govern industry-wide increases in 
bus fares and are codified at 49 C.F.R. § 11 04(b) (1977). The Commission is currently exploring 
the feasibility of adopting comparable rules to govern general increases of other specialized carri
ers, such as those transporting household goods. 

89. Restructurings are widespread rate changes but, unlike general increases, many are 
downward so that the net increase in revenues may be minor. Typically, they involve increasing 
rates and charges on smaller L TL shipments (e.g., under 500 pounds) and decreasing rates and 
charges on larger shipments. The Commission's concern about the impact these restructurings 
have on the so-called "small shipments" problem led to the institution of Ex Parte No. MC-98, New 
Procedures in Motor Carrier Restructuring Proceedings, 41 Fed. Reg. 41 Fed. Reg. 1923 (1976). 

90. Ex Parte No. MC-82, New Procedures, The Motor Carrier Revenue Proceedings, 340 
I.C.C.1 (1971),351 I.C.C. 1 (1975). 

91. 357 I.C.C. 498 (interim report decided June 9, 1978). 
92. Protests and briefs to proposed general increases in rates and in fares have been filed by 

federal (the Departments of Justice, Transportation, Agriculture, Defense, as well as the Council on 
Wage and Price Stabilization), state, and local governmental bodies. 

93. Because a general increase tariff and its justification are often complex, the 30-day statu
tory lead time is inadequate. 

94. 49 C.F.R. § 1104.2-1104.5 (1977). 
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1. The Traffic Study 

The traffic study is based on the industry's continuous traffic study 
(CTS)95 and must be conducted in accordance with specific guidelines to 
ensure that its conclusions are representative. 

The rules specify the study carriers96 and require that the study be for 
the most current 1 2-month calendar year for which the carrier system oper
ating date is available. They require that the study include a probability 
sampling of the actual traffic handled during identical time periods for each 
study carrier. 

2. The Cost Study 

Additionally, the MC-82 rules require a detailed costing of the sampled 
traffic. The carriers are required to develop service unit costs for each indi
vidual study carrier, adjust them by size of shipment and length of haul, and 
then apply these unit costs to the traffic service units developed from the 
traffic study. Operating ratios are then derived for the issue traffic by indi
vidual weight brackets. 

The basic cost analysis performed by our cost analysts, under the MC-
82 rules, is confined to the evidence of record. Further, when necessary, 
underlying workpapers may be requested to support allocation factors or 
other data which is not clear on the record. Under MC-82 the burden of 
proof rests with the carriers to support the reasonableness of their proposed 

. rate adjustments. In addition, each case is treated on its particular merits 
because from case to case, rate relief is sought by the various carriers for 
different reasons and under varying economic circumstances. Common to 
most general increase and restructuring proceedings filed under the provi
sions of Ex Parte MC-82 are various items pertaining to traffic study, frame 
carriers used, cost study, updating, through versus carried method of cost
ing, density adjustment, and cost revenue comparisons by weight bracket. 

More specifically, the items identified above are examined in the fol
lowing manner: 

(1). Justification statements submitted in accordance with Ex Parte No. 

95. The CTS is based on a statistical sampling plan prepared by an expert in the field. 49 
C.F.R. § 1104.9 (1977) (one of the MC-82 rules) ensures that shippers as well as the Commission 
have ready access to all underlying data used in the preparation of the materials used by the 
carriers as their iustification, and thus enables the shippers and the Commission to examine the 
sampling procedures for the traffic study in the event there is reason to question the traffic sampled. 

96. The study carriers are those carriers participating in the traffic requirement for allocation 
expenses between line-haul and pickup and delivery services [i.e., those specified in 49 C.F.R. 
§ 1207 (1977) instruction 27) which participate in one of the motor carrier industry's Continous 
Traffic Studies (CTS), and which derive $1 million or more in annual operating revenues from this 
issue traffic or 1 percent or more of the total annual operating revenues of all carriers from the issue 
traffic. 
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MC-82 procedures contain financial data, as well as cost data. The pro 
forma portion of the financial data is based on updated costs developed 
through the cost study. Consequently, the validity of the methodology em
ployed in developing this cost study must be initially verified to determine 
the adequacy of this data for cost and financial analysis purposes. If the 
cost study is found to be deficient, this data is restated, if possible, to cor
rect these deficiencies. When restatement of this data cannot be ascer
tained, the analysis, which is developed for the Commission , indicates that 
the justification statement submitted in support of the particular rate propo
sal is unacceptable for determining the reasonableness of that proposal. 

(2). All cost data in the justification statement is also examined for compli
ance with the requirements established in Ex Parte No. MC-82. Specifi
cally, the traffic study is reviewed to determine if the procedures utilized by 
respondent carriers in developing this study conform to the prescribed reg
ulations. As a practical matter, the general design of the traffic study has 
not changed materially since the inception of Ex Parte No. MC-82. 

Similarly, the cost study is scrutinized with regard to the method em
ployed in developing costs for the base study year, the present pro forma 
year, and the restated pro forma year. Particularly, the assignment factors 
and expense allocations used in the cost study are analyzed with respect to 
their reliability. In addition, the procedures used in updating labor and non
labor expenses to both the present pro forma level and the restated pro 
forma level are examined for their accuracy and theoretical validity. 

The specific unit costs of each carrier are applied to the traffic charac
teristics of that same carrier, i.e., the "each-to-each" costing methodology 
prescribed in this proceeding. These data are then accumulated using all 
carriers employed in the cost study. This includes both the more efficient 
and the less efficient carriers. Thus, this use of all carrier data provides the 
average transportation costs for the traffic at issue and keys rate levels, 
insofar as costs are considered, to the average carriers. 

(3). The method administered in rerating base year revenues to both the 
current level and the proposed level is reviewed with regard to its reasona
bleness and accuracy. Ex Parte No. MC-82 requires that estimates of cur
rent revenues should reflect all rates and charges in effect no later than 45 
days prior to the date of the tariff filing and that the proposed level should 
reflect conditions prevailing on the effective date of the rate proposal. 

(4). In those instances where respondent carriers submit data on both a 
"carried" and a "through" basis, the evidence is examined to determine 
its credibility, accuracy, and compliance with the prescribed procedures. 
The "through" basis evidence is further analyzed to substantiate the lack of 
any significant sampling bias. Absent adequate evidence demonstrating 
that the use of the "through" basis does not result in a substantial sampling 
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bias, all conclusions based on cost analysis relating to the reasonableness 
of the rate proposal are predicated solely on "carried" basis data. 
(5). Finally, the cost-to-revenue comparison, developed on the basis of 
the cost study for the individual weight brackets affected by the rate propo
sal, are thoroughly scrutinized to determine if there is any cost justification 
for the proposed rate adjustments. Where provable carrier expense in
creases exceed proposed revenue increases, the rate proposal is consid
ered to be totally cost justified. On the other hand, if the increases in 
revenues equal or exceed increases in expenses, prior to consideration of 
the proposed increase, the rate proposal has not been shown to be cost 
justified. Of course, in between these two extremes are the rate proposals 
that are only partially cost justified. In these cases, only a certain percent
age of the proposed revenue increase is necessary to cover provable ex
pense increases. When this occurs, the exact percentage of the proposed 
revenue increase that is cost justified is calculated. 

Basicially, these cost-to-revenue comparisons are the crux of the cost 
analysis conclusions. More importantly, however, cost analysis provides 
one element of input to be considered in rendering a decision. 

In addition to analyzing the justification statement initially filed by re
spondent carriers, protests and replies are also analyzed. 

Concomitantly with the "cost analysis" of data in MC-82 type pro
ceedings, the "carriers' revenue need" is also carefully examined and eval
uated. "Carrier revenue need" is defined as the revenue generation 
required to cover operating expenses and provide fair and reasonable re
turns to the carriers' capital suppliers. To provide safe and reliable service 
to the shipper, carriers must maintain adequate truck fleets and terminals. 
Maintenance of adequate plant requires capital which in turn requires ade
quate income levels to repay borrowing and pay dividends. Revenue and 
profit levels are revenue need questions which the Commission addresses 
in each and every general increase case. 

If the carriers' data justification is not assailed by any protestant to the 
tariff in issue, the Commission and Staff, including the Section of Cost and 
Valuation and the Section of Financial Analysis, closely review the 
mandatory evidentiary materials. If the supporting data appears weak or 
marginal, an investigation into the lawfulness of the tariff will be ordered. 
The effective date may also be suspended for seven months while the in
vestigation is undertaken. 

If an investigation is initiated, it will culminate with a Commission deci
sion granting, denying, or approving the increase in part, as the evidence 
may warrant. In deciding the lawfulness of any particular general increase, 
the Commission balances the economic and public policy considerations 
involved, including the need, in the public interest, of adequate and efficient 
transportation service by motor carriers at the lowest cost consistent with 
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furnishing of such service and the need of the carriers for revenues suffi
cient to enable them under honest, economical, and efficient management 
to provide such service. 97 

The above outline of the MC-82 procedures and our analysis thereun
der is only an outline. The procedures themselves are complex and involve 
some highly technical issues. The complexity of the problems involved in 
getting probative traffic, cost, and revenue data is reflected to some extent 
in the size and complexity of our three MC-82 reports to date as well as the 
large amount of data included in filings by the carriers under the proce
dures. While we believe that the procedures essentially achieve their objec
tive of providing necessary data to assess the carriers revenue need 
proposals, we also recognize that further refinement is foreseeable. The 
MC-82 rulemaking itself is open-ended to facilitate revisions to the rules. 
Major revisions, in fact, are currently being considered, as has been noted 
by our report in Ex Parte No. MC-98. 

Rate increases not falling within the specific parameters of the MC-82 
rules, of course, remain subject to various statutory and Commission proce
dural requirements designed to ensure that the public is not likely to over
look important tariff changes. These procedural safeguards include the 

. Commission's strict rules governing tariff publication, ensuring that rate 
changes are clearly identified, requirements which, when coupled with the 
30-day statutory lead time accorded by section 217(c) of the Act,98 ensure 
that the public has sufficient notice of the proposed tariff and adequate time 
to file a protest to objectionable changes. These provisions also ensure that 
the Commission through its Suspension and Fourth Section Board has suffi
cient lead time to act on the protest. If the circumstances should warrant, 
section 21 6(g) of the Act99 gives the Commission authority to suspend the 
tariff for seven months while investigating the lawfulness of the proposed 
rate changes. If found unlawful, the Commission will order the objectiona
ble provision canceled. 

F. PROBLEM AREAS 

In the past, the Commission's Section of Cost and Valuation has con
centrated its efforts in costing to motor carriers of general commodities. 
However, specified carrier groups, such as household goods carriers, have 
come to the forefront due to the traffic volume and magnitude of their rate 
increase requests, and their impact on the nation's economy. As an ind.ica
tion of their impact, in 1976, specialized carriers generated 40 percent of 
the revenues of all motor carriers having annual operating revenues of 

97. 49 U.S.G.A. § 10704 (West Supp. 1979). 
98. 49 U.S.G.A. § 10762 (West Supp. 1979). 
99. 49 U.S.G.A. § 10708 (West Supp. 1979). 
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$500,000 or more. 100 

1 . Specialized Carriers 

The Commission has found during the course of considering rate in
crease requests of some of the specialized carrier groups, that the cost 

. evidence has been inadequate. This lack of adequate cost evidence has 
brought about a need for additional MC-82-type proceedings for these car
riers. Such proceedings foster the development of minimal data require
ments which (1) impose a scheme of fact presentation on the parties which 
is both logical and understandable; (2) allows interested parties to study the 
financial position of the carriers; and (3) allows the Commission to assess 
and evaluate the revenue needs of the carriers. 

The Commission's Section of Cost and Valuation is currently investi
gating the possibility of a rulemaking proceeding for household goods carri
ers. Future plans include the development of MC-82-type procedures for 
both the bulk motor carriers and possibly heavy haulers. 

2. Need for New Cost Formulas 

The Section of Cost and Valuation has determined that a need exists 
for special cost allocation formulas for various types of specialized carriers. 
This need stems from the fact that the operating and accounting character
istics of these particular carriers differ from the operating and accounting 
characteristics of general commodity carriers, i.e., Highway Forms A or B 
are not suited to the development of costs for these carriers. Accordingly, 
the Commission's Section of Cost and Valuation is currently researching 
reported data, studying the systems of accounts and anticipates meeting 
informally with certain specialized motor carrier groups to discuss operating 
characteristics and available industry data. A major problem which must be 
resolved stems from the fact that many specialized carriers rely on owner
operators to perform the transportation service. In the past, it has been 
virtually impossible for the carrier to collect and submit reliable cost data for 
representative owner -operator movements. 

3. Field Studies 

A natural out-growth of formula development and the subsequent cost 
computations is the need for special field studies to enhance and refine 
cost estimates. 

100. TRANSPORTATION CONSULTANTS, DIVISION OF DUN AND BRADSTREET, INC., TRINE'S BLUE BOOK 

OF THE TRUCKING INDUSTRY(1977). 
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v . RATE BUREAU MONITORING 

Carrier management initially decides what level of rates it will seek to 
establish. These rates are published by the carrier and filed with the Com
mission. Copies of those rates are available for public inspection at each 
carrier's office and at the Commission. The public availability of these rates 
tends to assure that shippers, towns, ports and individuals. are being 
charged the right amount and neither receive any special preference nor 
are the subject of any unjust discrimination. 

An individual carrier may publish and file with the Commission its rates 
in its own tariffs, or have its rates published by an "agency" for its own 
account or jOintly with all carriers willing to establish the ·same charges .. 

Agency tariffs are published under the auspices of a rate bureau. Rate 
bureaus are carrier-owned organizations, formed by agreement between 
and among regulated common carriers, for the purpose of joint or collective 
ratemaking activities. Those agreements set forth the procedures for the 
joint consideration, initiation, and/or establishment of rates, fares, classifi
cations, and certain other related matters applicable to the transportation of 
property and passengers in interstate or foreign commerce. Section 5a of 
the Interstate Commerce Act1 01 authorizes motor common carriers to apply 
to the Commission for approval of those agreements, and approval relieves 
the member carriers from the operations of the antitrust laws. 

To warrant Commission approval and hence exemption from the oper
ations of the antitrust laws, a rate bureau agreement must guarantee that 
members have the full, free, and unrestrained right to take independent 
action either before or after any determination arrived at through the collec
tive action procedures of the agreement. 

Over the years, other conditions have been prescribed, including the 
following: 

(1) All eligible carriers must have a right to become a party to an approved 
agreement upon the same terms as present members. 
(2) No member carrier may be expelled except for nonpayment of dues, and 
provisions must be made for reinstatement. 
(3) The terms of an agreement must be definite and certain, with the proce
dures for collective action clear and orderly. No open-ended provisions can 
gain approval. . 
(4) Ultimate responsibility and power with respect to the determination and 
establishment of rates must be with the carrier managements, and not with the 
bureau. 
(5) Carriers must be free to publish their own individual tariffs. 
(6) There must be adequate carrier representation on committees and rea
sonable quorums for meetings. 
(7) Dues assessment must be correlated to the size of the carrier member. 

101. 49 U.S.C.A. § 10706 (West Supp. 1979). 
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In addition to the enumerated conditions, a rate bureau agreement to 
be approved by the Commission must provide that any interested person 
(member carrier, shipper, bureau, etc.) may initiate a rate proposal before 
the bureau. All collective proposals for new or changed rates and related 
matters must be docketed and adequate notice given, usually by publica
tion in a transportation journal of national distribution or by docket bulletin of 
the bureau. Opportunity must be given for any interested person to express 
his views for or against a proposal either orally or by written representation. 

The Commission requires that procedures used during the processing 
of proposed rate changes must be carefully detailed in the agreement, and 
that adequate public notice be given at each stage of the collective process 
and at the time of final disposition. The same strict notice requirements 
apply for independent action proposals. These safeguards, which are nec
essary to protect the public interest, are included in all approved agree
ments. 

My prior testimony before this subcommittee last October concerned 
price competition and the role of rate bureaus in the motor carrier industry. 
There was much discussion of the Commission's recent rate bureau investi
gation in Ex Parte No. 297 and the continuing exercise of the Commission 
responsibilities in the area. Recent Commission actions affecting motor 
carrier' collective ratemaking activities give added emphasis to the signifi
cance of the Commission's oversight function. 

On July 7, 1977, the Commission, in response to a petition filed by the 
Department of Justice, instituted Ex Parte No. 297 (Sub-No.2), Notification 
of Rate Proposals Following Prior Independent Action 102 to determine 
whether to adopt a rule proposed by the Department of Justice. The De
partment of Justice had alleged that rate bureaus were concealing and 
modifying independent action rates without the consent or knowledge of 
the carriers which had established the rates through independent action. 
The rule proposed by the Department of Justice would require rate bureaus 
to notify affected member carriers of proposed changes and cancellations 
of independent action rates and would prohibit rate bureaus from changing 
such rates for the account of any carrier without first obtaining the carrier's 
written consent. 

In response to the proposed rule, the Commission received comment 
from 48 shippers and carriers as well as from the Department of Justice. 
Public comment on the proposal revealed that modifications, and cancella
tions of motor carrier independent action rates without notice to the carriers 
which had established those rates, can and do occur. Changes of this na
ture are caused by the inadequacy of notice to carriers, docketing practices 
of rate bureaus, and carrier inattentiveness. These practices infringe upon 

102. 42 Fed. Reg. 35175 (1977). 

358 Transportation Law Journal [Vol. 10 

In addition to the enumerated conditions, a rate bureau agreement to 
be approved by the Commission must provide that any interested person 
(member carrier, shipper, bureau, etc.) may initiate a rate proposal before 
the bureau. All collective proposals for new or changed rates and related 
matters must be docketed and adequate notice given, usually by publica
tion in a transportation journal of national distribution or by docket bulletin of 
the bureau. Opportunity must be given for any interested person to express 
his views for or against a proposal either orally or by written representation. 

The Commission requires that procedures used during the processing 
of proposed rate changes must be carefully detailed in the agreement, and 
that adequate public notice be given at each stage of the collective process 
and at the time of final disposition. The same strict notice requirements 
apply for independent action proposals. These safeguards, which are nec
essary to protect the public interest, are included in all approved agree
ments. 

My prior testimony before this subcommittee last October concerned 
price competition and the role of rate bureaus in the motor carrier industry. 
There was much discussion of the Commission's recent rate bureau investi
gation in Ex Parte No. 297 and the continuing exercise of the Commission 
responsibilities in the area. Recent Commission actions affecting motor 
carrier' collective ratemaking activities give added emphasis to the signifi
cance of the Commission's oversight function. 

On July 7, 1977, the Commission, in response to a petition filed by the 
Department of Justice, instituted Ex Parte No. 297 (Sub-No.2), Notification 
of Rate Proposals Following Prior Independent Action 102 to determine 
whether to adopt a rule proposed by the Department of Justice. The De
partment of Justice had alleged that rate bureaus were concealing and 
modifying independent action rates without the consent or knowledge of 
the carriers which had established the rates through independent action. 
The rule proposed by the Department of Justice would require rate bureaus 
to notify affected member carriers of proposed changes and cancellations 
of independent action rates and would prohibit rate bureaus from changing 
such rates for the account of any carrier without first obtaining the carrier's 
written consent. 

In response to the proposed rule, the Commission received comment 
from 48 shippers and carriers as well as from the Department of Justice. 
Public comment on the proposal revealed that modifications, and cancella
tions of motor carrier independent action rates without notice to the carriers 
which had established those rates, can and do occur. Changes of this na
ture are caused by the inadequacy of notice to carriers, docketing practices 
of rate bureaus, and carrier inattentiveness. These practices infringe upon 

102. 42 Fed. Reg. 35175 (1977). 



HeinOnline -- 10 Transp. L.J. 359 1978

1978] Price Competition 359 

the right of independent action. Comment also revealed that notice to ship
pers and interested parties of proposals to change motor carrier and rail 
independent action rates are inadequate, and that motor carriers, shippers 
and others interested are often accorded insufficient time to reply to these 
proposals. These practices violate the right to notice and the right to be 
heard in the rate bureau setting. 

With these problems in mind, the Commission adopted a rule 103 that 
will do three things: (1) require that motor carriers, shippers and other inter
ested parties be accorded notice of proposals to change or cancel rates 
established by independent action, (2) require that the parties be allowed a 
minimum of fourteen days to reply in person or in writing to proposals to 
change or cancel independent action rates, and (3) require that motor car
rier rate bureaus obtain the written consent of carriers before changing or 
cancelling independent action rates in which they are participating. In addi
tion, the rule defines key terms such as "independent action," "adequate 
notice," "rate bureau," and "rate." 

The rule will also make an exception. It will release rate bureaus from 
complying with the notice and consent requirements of the rule when pro
pOSing changes in independent action rates pursuant to a general rate in
crease or rate restructuring. The exception is made because general rate 
increases and rate restructurings do not affect the efficacy of the right of 
independent action. Nor do 'they deprive carriers, shippers and other inter
ested parties of their right to notice, because changes of this nature are 
widely publicized well before the fact. 

The rule is scheduled to take effect ninety days after publication in the 
Federal Register. The evidence of record and Commission knowledge of 
rate bureau operations indicates that rate bureaus will be able to comply 
with the rule if given sufficient time to prepare to do so. Thus, the rule will 
address genuine problems in current rate bureau practices detrimental to 
carriers, shippers and consumers without unduly hampering rate bureau 
operations. 

Last October, I indicated that the Commission had developed some 
experience in applying the provisions of section 208 of the 4-R Act104 to 
rail rate bureaus, and would consider whether those provisions should be 
applied to motor carrier rate bureaus. On December 30, 1977, the Com
mission instituted a rulemaking proceeding on its own motion in Ex Parte 
No. 207 (Sub-No.3), Modified Terms and Conditions for Approval of Col
lective Ratemaking Agreements Under Section Sa of the Interstate Com
merce Act, to determine whether the prohibitions on collective ratemaking 
contained in section 5b of the Act should be adopted as additional terms 

103. 43 Fed. Reg. 55251 (1978). 
104. Railroad Revitalization and Regulatory Reform Act of 1976, 45 u.s.c. § 801 (1976). 
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and conditions on the approval or continued approval of collective ratemak
ing agreements subject to section 5a of the Act. Section 5a of the Act 
governs collective ratemaking among freight forwarders, water carriers and 
motor carriers. 

The provisions in section 5b of the Act to be studied prohibit participa
tion in agreements with respect to, or any voting on, single-line rates, or on 
joint-line rates unless the participating or voting carrier can practicably par
ticipate in the interline movement. Section 5b also prohibits any agree
ments which provide for joint action to protest or seek suspension of any 
rate filed by any carrier, whether it belongs to the rate bureau or not. 

These prohibitions allow for two exceptions: voting on general rate in
creases or decreases, and on broad tariff changes. The Commission will 
study whether these exceptions should be adopted, as well as whether par
allel behavior should be prima facie evidence of a violation of section 5a. 

More than 100 persons have notified the Commission of their intent to 
participate in this proceeding and a procedural schedule for comments has 
been established. 

In addition to these rulemaking proceedings the Commission issued an 
order on December 30, 1977, in Ex Parte No. 297 (Sub-No.4), Reopening 
of Section Sa Application Proceedings to Take Additional Evidence, requir
ing that carrier members of all currently approved collective ratemaking 
agreements under section 5a of the Act submit additional evidence to 
demonstrate that those agreements should continue to have Commission 
approval. The reopening order also applies to all applications pending 
Commission approval (excluding rail agreements now subject to section 5b 
of the Act). 

The Commission instituted this proceeding to re-examine all agree
ments presently approved under section 5a to determine whether these 
agreements still satisfy the standard of review set forth in paragraph (2). 
Pursuant to paragraph (7) of section 5a, the Commission is taking addi
tional evidence to determine whether previously approved agreements (ex
cluding agreements now subject to section 5b of the Act) still satisfy the 
requirements of the Act. The Commission will incorporate this evidence 
with revisions proferred under Ex Parte No. 297, as well as any other revi
sion the parties in each proceeding wish to submit, to determine whether 
such agreement should continue to have the approval of the Commission. 
Approval of agreements found not to conform to section 5a will be discon
tinued as will approval of agreements for which no evidence is filed. 

Parties to collective ratemaking agreements are required to submit evi
dence consistent with their burden of proof. Other interested parties, such 
as shippers, ultimate consumers and public interest groups, the Federal 
Trade Commission and the Department of Justice were invited to partici
pate in the proceedings. The latter two government agencies were particu-
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larly invited to comment on the anti-competitive effects of the agreements 
under consideration. Evidence submitted by all parties in any proceeding 
must be relevant to one of these three issues: 

(1) Whether the agreement enhances one or more national transportation pol
icy goals, 
(2) Whether the agreement will harm interests intended to be protected by 
the antitrust laws, and, 
(3) Whether the benefits the agreement confers on the public interest from 
the standpoint of the national transportation policy outweigh the harm the 
agreement will do to the public interest intended to be protected by the anti
trust laws. 

It was concluded in Ex Parte No. 297 that rate bureaus served a useful 
function in ratemaking. However, we are aware that most of the section 5a 
agreements were approved by the Commission more than 15 years ago. 
The substantial changes in the trucking industry during that period suggest 
a need to determine whether all previously approved agreements are still 
necessary and whether they still conform with the standard set forth in para
graph (2) of section 5a and the public interest. In this regard, the Commis
sion has established a staggered procedural schedule for the filing of 
additional evidence by the rate bureaus which will bring all currently ap
proved and pending section 5a agreements before th'e Commission within 
one year from the date of service of the order in this proceeding, January 6, 
1978. 

As noted in my prior testimony, the motor carrier rate bureau regula
tions issued by the Commission in Ex Parte No. 297 were challenged by 
three different bureaus before the United States Court of Appeals for the 
Fourth Circuit, in Richmond, Virginia. The challenged regulations included: 
(1) the prohibition against rate bureau protests of independent action pro
posals before the Commission; (2) the prohibition against shipper-affiliated 
carriers serving on the bureaus' boards of directors or rate committees with
out prior Commission approval; and (3) the prohibition against profit-making 
by rate bureaus. 

On July 21, 1977, the Fourth Circuit handed down its decision. The 
three-judge panel's decision sustaining the regulations in an opinion by the 
late Mr. Justice Clark was unanimous on two of the three issues; one judge 
dissented on the question of protests against independent action proposals. 
Petitions for rehearing were denied except with respect to the question of 
protests against independent action proposals. Upon further hearing on 
November 8, 1977, the Commission's finding concerning that question 
was sustained by a majority of the Court. 

Although a petition for certiorari was subsequently filed with the 
Supreme Court concerning the prohibition against shipper-affiliated carriers 
serving on the bureau's board of directors or rate committees without prior 
Commission approval, no stay was entered and the Commission, by order 
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dated January 23, 1978, reinstated the effectiveness of this prohibition and 
has resumed processing shipper-affiliated carrier applications. 

There is no question that a carrier which is affiliated with a shipper may 
become a member of an approved ratemaking organization. The concern 
expressed by the Commission in Ex Parte No. 297 is the role that a ship
per-affiliated carrier plays. Although the Ex Parte No. 297 investigation did 
not reveal any pattern of undue shipper influence over affiliated carriers, the 
Commission was still concerned about the apparent conflict of interest and 
the possibility that shipper-affiliated carriers would represent the interests of 
their affiliated shippers and not the interests of the carrier industry when 
serving on rate bureau committees. The Commission was convinced that 
affiliation with a shipper could cause the objectivity and fairness of even the 
best-intentioned carrier representatives to suffer when considering rate 
questions in the light of their particular shipper-affiliates' interests. Accord
ingly, the Commission concluded that a carrier member of a bureau, which 
is affiliated in any way with a shipper may not serve on a bureau's board of 
directors, general rate committee, or any other committee which has the 
effect, either directly or indirectly, on the ratemaking function of the bureau 
without specific prior Commission approval. 

Consistent with our oversight responsibility we are continuing our rate 
bureau monitoring program which is designed to ensure carrier compliance 
with approved ratemaking agreements and with the rules and regulations of 
Ex Parte No. 297. Subsequent to my testimony of last October, three rate 
bureau investigations have been conducted: 

1. Eastern Central Motor Carriers Association, Inc. Investigation conducted 
December 5, 1977, through December 23, 1977, at Akron, Ohio. 

2. Middlewest Motor Freight Bureau. Investigation conducted January 23, 
1978, through February 2, 1978, at Kansas City, Kansas. 

3. New England Motor Rate Bureau, Inc. Investigation conducted March 6, 
1978, through March 17, 1978, at Burlington, Massachusetts. 

4. Central States Motor Freight Bureau. Investigation commenced April 1 7, 
1978, at Chicago, Illinois. Now in progress. 

The reports of our investigatory teams revealed substantial compliance 
with the approved agreements and with Ex Parte No. 297. However, sev
eral problem areas which appear common to many motor carrier agree
ments were disclosed. For example, we note that, with but few exceptions, 
the same members and/or companies have been represented on the gov
erning and ratemaking committees of the bureaus investigated for the past 
five years. The carriers usually cite economics as the prime reason for the 
lack of more widespread participation. Since members of rate bureau 
boards and committees serve without pay and are not ordinarily reimbursed 
by the bureau for expenses incurred in attending meetings, in many in
stances only the larger carriers (Class I) actively participate in the activities 
of various bureaus. Future investigations and Ex Parte No. 297 (Sub-No.4) 
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will examine this and similar problems such as low quorum requirements, in 
an effort to insure that a small group of member carriers could not exercise 
a dominant role.in rate matters. 

Our investigation also revealed that some shippers were critical of one 
bureau's use of so-called "canned or coded" disposition notices. These 
shippers stated that the reasons given for disposition were not detailed 
enough to allow someone totally unfamiliar with a docket to understand the 
reasoning behind a given disposition. In Ex Parte No. 297, the Commission 
expressed its concern regarding the lack of information as to the justifica
tion for the disposition of ratemaking proposals, and required that public 
notice of recommended final disposition by rate bureaus contain the rea
sons for the action taken. The involved bureau will be required to amend its 
present practice concerning dispoSition notice to reflect the Commission's 
directive. 

In addition to these formal investigations, personnel from the Bureau of 
Operations and attorneys of the 5a/5b Unit attended General Rate Com
mittee meetings of the Steel Carriers' Tariff Association, Inc. at Pittsburgh, 
Pa., and the Central States Motor Freight Bureau at Chicago, Illinois, on 
January 4, 1978, and January 10, 1978, respectively. 
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Collective Ratemaking: A Case Analysis of the 
Eastern Central Region and an Hypothesis for 

Analysing Competitive Structure· 

I. POLICY GUIDELINES FOR Ex PARTE 297 

II. BASIC LEGAL STANDARDS FOR REVIEW 

ANDREW F. POPPER--

III. GENERAL COMPETITIVE PROBLEMS RELATING TO ALL BUREAUS 

IV. ACADEMIC ANALYSIS AND FURTHER STANDARDS 

A. MARKET STRUCTURE AND THEORY 

B. DIRECT ApPLICATION OF THEORY 

V. FINAL THOUGHTS ON MARKET PRESSURES AND CONCLUSION 

I. POLICY GUIDELINES FOR USE IN Ex PARTE 297 

On December 3D, 1977, the Interstate Commerce Commission issued 
an order in Ex Parte No. 297 (Sub. No. 4)1 in which the Commission stated 
that it desired to review certain findings made earlier relating to the status of 
various rate bureaus throughout the United States. Essentially, the Com
mission re-opened all applications which had been issued under section 5a 

• This article was submitted to the United States Interstate Commerce Commission in Ex 
Parte No. 297 (Sub-No.4) (August 9, 1978) as expert testimony. 

•• Assistant Professor, American University, Washington College of Law. B.A., Baldwin-Wal
lace College, 1970; J.D., De Paul University, 1973; LL.M., George Washington University. 1976. 

1. 43 Fed. Reg. 1666 (1978). 

365 

Collective Ratemaking: A Case Analysis of the 
Eastern Central Region and an Hypothesis for 

Analysing Competitive Structure· 

I. POLICY GUIDELINES FOR Ex PARTE 297 

II. BASIC LEGAL STANDARDS FOR REVIEW 

ANDREW F. POPPER--

III. GENERAL COMPETITIVE PROBLEMS RELATING TO ALL BUREAUS 

IV. ACADEMIC ANALYSIS AND FURTHER STANDARDS 

A. MARKET STRUCTURE AND THEORY 

B. DIRECT ApPLICATION OF THEORY 

V. FINAL THOUGHTS ON MARKET PRESSURES AND CONCLUSION 

I. POLICY GUIDELINES FOR USE IN Ex PARTE 297 

On December 3D, 1977, the Interstate Commerce Commission issued 
an order in Ex Parte No. 297 (Sub. No. 4)1 in which the Commission stated 
that it desired to review certain findings made earlier relating to the status of 
various rate bureaus throughout the United States. Essentially, the Com
mission re-opened all applications which had been issued under section 5a 

• This article was submitted to the United States Interstate Commerce Commission in Ex 
Parte No. 297 (Sub-No.4) (August 9, 1978) as expert testimony. 

•• Assistant Professor, American University, Washington College of Law. B.A., Baldwin-Wal
lace College, 1970; J.D., De Paul University, 1973; LL.M., George Washington University. 1976. 

1. 43 Fed. Reg. 1666 (1978). 

365 



HeinOnline -- 10 Transp. L.J. 366 1978

366 Transportation Law Journal [Vol. 10 

of the Interstate Commerce Act. 2 The Commission indicated concern that 
there may be certain deficiencies in the various agreements which had 
been approved in the past and that the purpose of this particular proceed
ing was to discover those collective ratemaking agreements in which defi
ciencies existed and to remedy them. The order seeks to bring all collective 
ratemaking agreements before the Commission for review. 

This article discusses the various aspects of collective ratemaking re
lated to the approved agreement held by the Eastern Central Motor Carriers 
Association. This agreement was approved by the Commission in 1955. 3 

The Commission is seeking to ascertain whether the geographic market
place in the Eastern Central Region is a healthy marketplace, taking special 
notice of the market effect of collective ratemaking as it interfaces with ex
isting open market pressures. 4 The material which follows centers on the 
question of whether the marketplace is indeed viable. The apparent task of 
the Interstate Commerce Commission is to insure that its approval of an 
agreement for collective ratemaking does not adversely affect the various 
competitive regulatory pressures which Congress intended co-exist with the 
pure regulatory pressures which regulation over rates and entry naturally 
provides. Thus, an approved collective ratemaking agreement acknowl
edges the coordinated existence of certain open market competitive pres
sures as well as straightforward regulatory pressures. These two forces are 
to work in tandem to insure that the public interest is served by workable 
regulatory competition which should result in a reasonable rate of return on 
investment as well as a just and reasonable rate structure. 

The end results of an effective regulatory system and of an effective 
open market system are identical. There are four market objectives: fair 
rates or pricing that is consistent with cost plus a reasonable rate of return, 
efficiency, innovation, and logical control over market participants or entry. 
Whether a system is regulatory or open market, or a mixture of both, these 
objectives remain constant. In the motor carrier industry, the Commission 
must perform a rather delicate task. It must insure the existence of certain 
open market pressures and insure the maintenance of certain service obli
gations by regulatory pressures while at the same time achieving the four 
goals stated above, By applying both regulatory and open market pres
sures in tandem, the Interstate Commerce Commission carries forward a 
long tradition of regulatory agencies which seek to balance regulatory obli-

2. Section 5a is recodified at 49 U.S.CA § 10706 (West Supp. 1979): the Act itself is 49 
U.S.CA §§ 10101-11916 (West Supp. 1979). 

3. 297 I.C.C. 563 (1955). As of this writing the Commission has not yet decided whether it 
will reapprove the agreement. 

4. These include open market pressures from independent action and contract and private
carriage pressure exerted by the potential of any shipper choosing to opt for transportation services 
other than that which is provided by motor freight common carriage. 
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gations with open market obligations. The balance is difficult since an 
overly zealous application of open market pressure is destructive to a highly 
regulated entity. On the other hand, an excessive regulatory pressure will 
result in a situation where open market pressures cannot be brought to 
bear. This too is unhealthy. 

In balancing these two market forces, Congress has provided certain 
policy determinations on which the Commission can operate. 5 One of 
those decisions is that the conduct involved in collective ratemaking, to the 
extent that such ratemaking is carried out pursuant to an agreement which 
has been approved by the Interstate Commerce Commission, shall be ex
empt from the application of the antitrust laws. 6 In conjunction with this 
exception, the courts and Congress have jealously guarded the right of car
riers to participate in their own independent action proceedings. If there is 
effective collective ratemaking pursuant to an approved agreement and if 
there is a requisite degree of independent action and if the resultant market
place is healthy, then the objectives of Congress have been carried out and 
the objectives of the competitive policies underlying the antitrust laws have 
been met. The Commission's obligation is no greater than to see that the 
activity undertaken pursuant to a collective ratemaking agreement is consis
tent with the approved agreements and to also determine, from time to 
time, whether the resulting market structure allows for growth and meets 
the general market obligations regarding cost, entry, efficiency, and innova
tion. 

It is not the Commission's responsibility to enter into an analysis of 
whether the antitrust laws are "more important" than the other considera
tions found in the national transportation policy.? Most certainly, it is not the 
Commission's function to determine if the service obligations are more or 
less significant than competitive obligations by redrafting the national trans
portation policy in an ex parte proceeding. Competitive considerations are 
but one factor to be analyzed in determining whether the public interest has 
been satisfied pursuant to our stated national transportation policy. It is not 
the Commission's task in this proceeding to enter into that public interest 
balancing anew. That is a matter for Congress. 

In reviewing the order of December 30, 1977,8 one might be led to 
believe that such a balancing between the national transportation policy 
and antitrust considerations is the task of the Commission. It is not. Com
petition is a part of the goals of the regulatory process. Indeed, a regulated 
marketplace is not by definition a noncompetitive marketplace. The mar
ketplace which is involved in this proceeding is a regulated marketplace 

5. 49 U.S.C.A. § 10706 (West. Supp. 1979). 
6. Id. 
7. Id. § 10101. 
8. 43 Fed. Reg. 1666 (1978). 
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which has various component parts of competition in the open market con
text as well as in the regulatory context. If it appears that the marketplace is 
organizationally diverse, and it appears that it is an innovative and efficient 
marketplace where consumer prices are reflective of cost plus reasonable 
rate of return, and it appears that the controls over entry do provide reason
able stimulation, then the marketplace is healthy. If, however, it would ap
pear that the motor carrier industry in any geographic market is non
organizationally diverse, dominated by a small number of carriers or oligo
polistic, if it is not innovative, if there are negative service and efficiency 
ratings and if there is not logical open market or regulatory control over 
entry, then the marketplace is not healthy. These criteria are painfully sim
ple. 

In one major predefined geographic market, the Eastern Central Re
gion, there are 1078 carriers now participating in Eastern Central tariffs, 
855 of which submitted revenue questionnaires. 9 The 855 carriers who 
have incomes from several thousand dollars to over a hundred million dol
lars are a direct indication of diverse organizational structure. Secondly, the 
high frequency of independent actions indicate that that particular open 
market force (independent action) is working well. The percentage of in
dependent action filings appears to be approximately 41 % of all filings. 1 0 

As to price, cost, and efficiency, the statement of the shippers and carriers 
who exist within the defined marketplace indicate little complaint in that 
area. 11 By maintaining collective ratemaking, a regulatory control over the 
price structure has been imposed which has prevented major carriers from 
undercutting and eliminating smaller carriers. Quite simply, that kind of 
negative competitive pressure has been healthy in the marketplace and has 
allowed it. to flourish.12 

II. BASIC LEGAL STANDARDS FOR REVIEW 

This proceeding raises a threshold question of legal standards. To as-

9. These statements are on file at the Commissioner's offices in Washington, D.C. See note 
12 infra. 

10. G. DAVIS & C. SHERWOOD, RATE BUREAUS AND ANTITRUST CONFLICTS IN TRANSPORTATION 72-
73 (1975) 

11. See note 9 supra. 
1 2. There are two important supporting documents on which many of these conclusions are 

premised. The first is a comprehensive listing of carriers and revenue generated over a set period 
of time. This is provided to display the structure of the marketplace in terms of the market partiCi
pants. This documeni reveals that there are indeed a large number of extremely diverse carriers. 
The second document is a graph summary of independent action proceedings undertaken in the 
year 1977. The table suggests a percentage of independent action for the L.T.L. shipments of 
around 25%. This is a very Significant statistic in that it indicates that carriers feel quite able and' 
willing to partiCipate in independent action when the collective ratemaking process does not satisfy 
their own individualized interest. Success ratios for these proceedings vary from 80% to 90%. 
See G. DAVIS & C. SHERWOOD, supra note 10, at 75. 
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sess a collective ratemaking agreement, must the ICC relive the debates 
which surrounded the Reed-Bulwinkle Act13 thirty years ago? Clearly, the 
answer is no. Contrary to the Commission's own order initiating this pro
ceeding,14 the task at hand is not to balance the national transportation 
policy and the antitrust laws. Rather, the task is to assess whether the com
petitive obligations which are to be satisfied by both open market and regu
lated market devices are in fact being met, based on the existing market 
structure. 

The national transportation policy15 requires an assessment of compe
tition in the regulatory process. It is painfully naive to think that competition 
does not exist in a regulated marketplace--it simply takes forms different 
from the basic price competition format, usually seen as efficiency and 
service competition at the' conduct' 16 level of assessment and as organiza
tional diversity at the 'structure' level. The task of the Commission is to 
determine if the existing agreements which have been approved by the 
Commission over the last thirty years have allowed for the development or 
maintenance of a healthy marketplace or whether the regulatory pressures 
and open market forces have not produced or maintained a healthy market. 
The focus must be centered on structure, since the primary conduct, col
lective ratemaking, is exempt. As to structural analysis, many of the federal 
government guidelines can be used, 17 as well as the work of structural eco
nomic theorists discussed in part IV of this article. 

One can look to the overall policies of the Interstate Commerce Act, 
and especially the national transportation policy statement, 18 to determine 
the prevailing policies of the Reed-Bulwinkle Act. 1 9 Such a technical as
sessment is quite necessary to appreciate the success of the collective 
ratemaking-independent action potential competition mix in the various des
ignated markets. The market studied for this article is that of the Eastern 
Central Region, serviced by the Eastern Central Motor Carriers Associa-

13. Ch. 491, 62 Stat. 472 (1948) (current version at 49 U.S.C.A. § 10706 (West Supp. 
1979)). 

14. 38 Fed. Reg. 17046 (1973). 
15. 49 U.S.C.A. § 10101 (West Supp. 1979). 
16. Naturally, one would include in this definition basic coordination as a competitive structure. 
17. See, e.g., [1974 - 1] TRADE REG. REP. (CCH) ~ 4510 regarding market structure analysis 

which states in part: 
(a) General enforcement pOlicy ... Market structure is the focus of the Department's 
merger policy chiefly because the conduct of the individual firms in a market tends to be 
controlled by the structure of that market. . . [N)ot only does emphaSis on market struc
ture generally produce economic predictions that are fully adequate for the purposes of 
. . . [§ 7, but it] also facilitates both enforcement decision-making and business plan
ning. 

18. 49 U.S.C.A. § 10101 (West Supp. 1979). 
19. Id. § 10706. 
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tion.20 

Cases have interpreted the overall policy of the Interstate Commerce 
Act: 

The Act is affected throughout its provisions . . . of securing the general 
public interest in adequate, nondiscriminatory transportation at reasonable 
rates. 21 

The Transportation Act was designed to protect the public against action 
which might endanger its interests. 22 

The principal objects of the Interstate Commerce Act were to secure just and 
reasonable charges for transportation; to prohibit unjust discriminations in the 
rendition of like services under similar circumstances and conditions; to pre
vent undue or unreasonable preferences. . . to inhibit greater compensation 
for a shorter than for a longer distance over the same line and to abolish com
binations for the pooling of freights. 23 . 

While these references are devoid of the necessity for maintaining a com
petitive marketplace, that has been a general obligation of all regulatory 
bodies since 1890. In New York Securities Co. v. United States,24 an ar
gument was made that the criterion of "public interest" was uncertain. The 
Court said that: 

It is a mistaken assumption that this is a mere general reference to public wel
fare without any standard to guide determinations. . . . Going forward from a 
policy mainly directed to the prevention of abuses, particularly those arising 
from excessive or discriminatory rates, the Transportation Act of 1920 was 
designed better to assure adequacy in Transportation service. 25 

[P]ublic interest . . . is not a concept without ascertainable criteria, but has 
direct relation to adequacy of transportation service, to its essential conditions 
of economy, efficiency, and to appropriate provisions and best use of transpor
tation facilities. 26 . 

As to the question of congressional authority: 
The Congress which had power to impose prohibitions in the regulation of in
terstate commerce, had equal power to foster that commerce by removing 
prohibitions and by permitting acquisitions of control where that was found to 
be an aid in the accomplishment of the purposes in view in the enactment of 
the Transportation Act, 1920.27 

Thus the Interstate Commerce Act requires more than just a view to
ward public welfare. The Act mandates a test of public interest which in
cludes periodic assessments of market structure and mandates 
consideration and promotion of public interest and welfare in the transporta-

20. Approved agreement, 297 I.C.C. 563 (1955). 
21. Midstate Horticultural Co. v. Pennsylvania R.R., 320 U.S. 356, 361 (1943). 
22. Singer & Sons v. Union Pac. Ry., 311 U.S. 295, 303 (1940). 
23. Interstate Commerce Comm'n v. Baltimore R.R., 145 U.S. 263, 276 (1872). 
24. New York Central Securities Corp. v. United States, 287 U.S. 12 (1932). 
25. 'd. at 24. 
26. 'd. at 25. 
27. 'd. at 25-26. 

370 Transportation Law Journal [Vol. 10 

tion.20 

Cases have interpreted the overall policy of the Interstate Commerce 
Act: 

The Act is affected throughout its provisions . . . of securing the general 
public interest in adequate, nondiscriminatory transportation at reasonable 
rates. 21 

The Transportation Act was designed to protect the public against action 
which might endanger its interests. 22 

The principal objects of the Interstate Commerce Act were to secure just and 
reasonable charges for transportation; to prohibit unjust discriminations in the 
rendition of like services under similar circumstances and conditions; to pre
vent undue or unreasonable preferences. . . to inhibit greater compensation 
for a shorter than for a longer distance over the same line and to abolish com
binations for the pooling of freights. 23 . 

While these references are devoid of the necessity for maintaining a com
petitive marketplace, that has been a general obligation of all regulatory 
bodies since 1890. In New York Securities Co. v. United States,24 an ar
gument was made that the criterion of "public interest" was uncertain. The 
Court said that: 

It is a mistaken assumption that this is a mere general reference to public wel
fare without any standard to guide determinations. . . . Going forward from a 
policy mainly directed to the prevention of abuses, particularly those arising 
from excessive or discriminatory rates, the Transportation Act of 1920 was 
designed better to assure adequacy in Transportation service. 25 

[P]ublic interest . . . is not a concept without ascertainable criteria, but has 
direct relation to adequacy of transportation service, to its essential conditions 
of economy, efficiency, and to appropriate provisions and best use of transpor
tation facilities. 26 . 

As to the question of congressional authority: 
The Congress which had power to impose prohibitions in the regulation of in
terstate commerce, had equal power to foster that commerce by removing 
prohibitions and by permitting acquisitions of control where that was found to 
be an aid in the accomplishment of the purposes in view in the enactment of 
the Transportation Act, 1920.27 

Thus the Interstate Commerce Act requires more than just a view to
ward public welfare. The Act mandates a test of public interest which in
cludes periodic assessments of market structure and mandates 
consideration and promotion of public interest and welfare in the transporta-

20. Approved agreement, 297 I.C.C. 563 (1955). 
21. Midstate Horticultural Co. v. Pennsylvania R.R., 320 U.S. 356, 361 (1943). 
22. Singer & Sons v. Union Pac. Ry., 311 U.S. 295, 303 (1940). 
23. Interstate Commerce Comm'n v. Baltimore R.R., 145 U.S. 263, 276 (1872). 
24. New York Central Securities Corp. v. United States, 287 U.S. 12 (1932). 
25. 'd. at 24. 
26. 'd. at 25. 
27. 'd. at 25-26. 



HeinOnline -- 10 Transp. L.J. 371 1978

1978] Collective Ratemaking 371 

tion area. 28 

Although the Act gives parties to the agreements approved under 5a 
relief from operation of the antitrust laws, the exemption is confined to the 
conduct of collective ratemaking. Several recent U.S. Supreme Court 
cases indicate that qualified immunity or exemption from any antitrust man
date cannot be lightly construed. Indeed an exemption must be both spe
cific and born of apparent and legislatively recognized public need. 
Immunity will no longer be implied unless there are very unique circum
stances involving an exhaustive regulations inquiry where the regulatory 
body is making a competitive assessment, such as certain federal licensing 
programs. 29 However, because of the specificity of 5a there is no need to 
evaluate factors of implied immunity. Likewise, decisions like United States 
v. Otter Tail Power Co. ,30 Detroit Edison v. Cantor-Seldin,31 and Parker v. 
Brown,32 do not directly apply to Reed-Bulwinkle33 matters since these 
cases center on conduct by regulated parties which is outside of the differ
ent exemptions at bar. That fact notwithstanding, the case law on antitrust 
immunity is worth summarizing. Basically, if a governmental process ac
tively provides regulatory input, if periodic assessments of competitive im
pact are made, and if Congress has directed immunity for specified 
conduct in a given area, then the private or public entities subjected to this 
process shall not be subjected to antitrust enforcement for non-predatory 
conduct. 

It is as clear that the antitrust laws apply to predatory conduct of motor 
common carriers34 as it is that they do not apply to conduct enumerated in 
specified agreements submitted to the Interstate Commerce Commission 
and approved by that body. This approval is made after assessing the Na
tional Transportation Policy,35 part of which requires an assessment of anti
competitive considerations. 36 If there is apparent discord between the anti
trust laws and the specified immunity, the Act merely grants a competent 
administrative agency the authority to resolve the conflict. This is a funda
mental premise of primary jurisdiction. A recent decision has restated this 

28. Florida East Coast Ry. v. United States, 259 F. Supp. 993, 1007-08 (M.D. Fla. 1966), 
citing New York Central Securities Corp. v. United States, 287 U.S. 12, 24-25 (1932). 

29. 42 U.S.C. § 2135 (1976) is a good example of this phenomenon. It requires pre-licens
ing antitrust review of applications for licenses to construct or operate a utilization or production 
facility of nuclear power. 

30. 410 U.S. 366(1963). 
31. 428 U.S. 579 (1976). 
32. 317 U.S. 341 (1943). 
33. 49 U.S.C.A. § 10706 (West Supp. 1979). 
34. McLean Trucking Co. v. United States, 321 U.S. 67 (1944). 
35. 49 U.S.C.A. § 10101(aX4) (West Supp. 1979). 
36. H.R. REP. No. 1100, 80th Cong., 2d Sess. 1855 (1948). 
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proposition of exposing regulated carriers to competitive obligations while 
carefully circumscribing that exposure: 

This Act left the Antitrust laws to apply with full force and effect to carriers 
. . . except as to such joint agreements or arrangements between them as 
may have been submitted to the ICC and approved by that body upon a find-
ing that by reason of furtherance of National Transportation policy as declared 
in the Interstate Commerce Act, relief from Antitrust laws should be granted. 37 

Naturally, courts have made it clear that the immunity does not extend 
to activity outside of approved agreement functions. For example, in Balti
more and Ohio Railroad v. New York, New Haven and Hartford RailwaY,38 

The Esch Car Service Act, when it directed the railroads to get together to 
establish reasonable rules and regulations for the interchange of freight cars, 
simply authorized the railroads to establish joint rates. It may have immunized 
them from a charge of entering into price-fixing agreements illegal per se, but it 
did not protect other activities proscribed by the Antitrust laws. 39 

The Interstate Commerce Commission is directed· to approve only 
those agreements that come within the criteria set out in the Act, though 
when it does so, that immunity is complete, if mandated by legislation. In 
Riss & Co. v. Association of American Railroads, 40 the Court confined the 
parameters of 'approved agreement': "We do not think the Act or any 
agreement which has been approved under it can be construed as authoriz
ing the use of ... practices that eliminate competition. "41 

Citing Atchison, Topeka and Santa Fe Railroad Co. v. Aircoach Trans
portation Association, Inc. ,42 the Court finishes the qualification with this 
language: 

A joint act, if combined with the unlawful intent of eliminating a competitor 
would fall outside of the immunity granted by 49 U.S.C. 5b(9) ... Antitrust 
immunity. . . designed to protect ordinary ratemaking in the course of regular 
business so as to adjust to changing costs and to meet the challenges of 
outside competition. The protection of 5b(9) could not extend to the use of the 
power to set rates in concert as part of a plan or conspiracy to eliminate com
petition. 43 

Independent action can also be seen as part of the legal basic stan
dard for competitive assessment. The Reed-8ulwinkle Act44 preserves the 
potential of competition in guaranteeing the right of individual action. "The 
right of independent action is paramount to maintaining the integrity of the 

37. Motor Carrier Traffic Ass'n. v. United States, 559 F.2d 1251, 1253 (4th Cir. 1977). 
38. Baltimore & O. A.R. v. New York, N.H. & H. Ry., 196 F. Supp. 724 (S.D.N.Y. 1961). 
39. Id. at 740. 
40. Riss & Co. v. Association of Am. A. A. , 170 F. Supp. 354 (D.D.C. 1959). 
41. Id. at 361 . 
42. Atchison, T. & S.F. Ry. v. Aircoach Transp. Ass'n., 253 F.2d 877,887 (D.C. Cir. 1958). 
43. Riss & Co. v. Association of Am. R.A., 170 F.Supp. 354, 366 (DD.C. 1959) (emphasis 

added). These are still uniform standards. However, since there are no "practices that eliminate 
competition" or "plans or conspiracy" alleged, the standards raise no problem in this case. 

44. 49 U.S.CA § 10706 (West Supp. 1979). 
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37. Motor Carrier Traffic Ass'n. v. United States, 559 F.2d 1251, 1253 (4th Cir. 1977). 
38. Baltimore & O. A.R. v. New York, N.H. & H. Ry., 196 F. Supp. 724 (S.D.N.Y. 1961). 
39. Id. at 740. 
40. Riss & Co. v. Association of Am. A. A. , 170 F. Supp. 354 (D.D.C. 1959). 
41. Id. at 361 . 
42. Atchison, T. & S.F. Ry. v. Aircoach Transp. Ass'n., 253 F.2d 877,887 (D.C. Cir. 1958). 
43. Riss & Co. v. Association of Am. R.A., 170 F.Supp. 354, 366 (DD.C. 1959) (emphasis 

added). These are still uniform standards. However, since there are no "practices that eliminate 
competition" or "plans or conspiracy" alleged, the standards raise no problem in this case. 

44. 49 U.S.CA § 10706 (West Supp. 1979). 



HeinOnline -- 10 Transp. L.J. 373 1978

1978] Collective Ratemaking 373 

grant of antitrust immunity. "45 The question of how independent action 
becomes a part of the regulatory competition is slightly more complex than 
would first appear. If the regulatory structure provides a competitive format 
for yardstick competition and efficiency competition, as well as direct con
tact and private carrier competition, is independent action theoretically un
necessary or merely a sop to antitrust-conscious legislators? The answer to 
this question is that every regulated industry, even those which are 'com .. 
pletely regulated', e.g., nuclear. power generation, contain a mix of regula
tion as a substitute for competition as well as limited pockets of open
market competition. In the electric utility industry, wholesale-for-resale bulk 
power exchange pricing is open, providing some competitive pressure, or a 
pocket of competition. In motor carrier ratemaking, the preservation of in
dependent action provides a similar pocket of competition, though it in no 
way supplants the regulatory process which is designed to produce the ef
fects of competition while at the same time existing in a regulatory setting. 

In 1972, there were 32,922 motor carrier bureau regular and emer
gency proposals. 46 The 1973 Annual Report to the ICC stated that the 
percentage of independent action filings was in the neighborhood of 28%, 
indicating heavy open market competitive pressure. 47 

This is particularly significant in light of Motor Carrier Traffic Associa
tion v. U.S. 48 which should stimulate even greater numbers.49 

One can conclude that since independent action does present a viable 
alternative to collective ratemaking, the Commission has actually developed 
a very sophisticated and effective marketplace which combines open mar
ket and regulated activity, in a naturally occurring balance. This is one of 
the important reasons why the industry enjoys significant organizational di
versity. In the Eastern Central Bureau, there are 855 independent common 
carriers50 with the classical income distribution pattern indicative of an or
ganizationally diverse market.5 1 

Further, the Act itself states that the Commission cannot approve an 
agreement unless there is accorded to each party the full and unrestrained 

45. Motor Carriers Traffic Ass'n. v. United States, 559 F.2d 1251, 1255 (4th Cir. 1977). 
46. G. DAVIS & C. SHERWOOD, supra note 10, at 73. 
47. Id., citing RATE BUREAUS AND ORGANIZATIONS ANNUAL REPORT TO THE ICC (1973). 
48. Motor Carriers Traffic Ass'n. v. United States, 559 F.2d 1251 (4th Cir. 1977). 
49. Statistics for the Eastern Central region are on par with the industry, independent action 

amounting to thirty-five to forty-five percent of filings. These statistics are on file at the Commis
sioner's offices in Washington, D.C. See note 12. 

50. These statistics are on file at the Commissioner's offices in Washington, D.C. See note 12 
supra. 

51. Central to this article is the concept that if the participants in a given marketplace are 
organizationally diverse, i.e., of varying sizes, revenue patterns, and ownership forms (publicly 
held, privately held, family~wned, etc.), an assumption can be made that the marketplace is com
petitive. 
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right to take independent action either before or after any determination. 52 
Furthermore, this right of independent action preserves competition to 

an extent in that just having the potential for independent action exerts con
siderable competitive influence. 53 Looking to the Eastern Central Region, 
the question of preserving the right of independent action has been closed 
since the Motor Carrier Traffic Association54 case. 

Therefore, when one views the specific exemption granted by Reed
Bulwinkle,55 combined with the standards used by the Interstate Com
merce Commission in approving agreements and the preservation of the 
right of independent action, it seems natural to conclude that the granted 
exemption has allowed for the creation and maintenance of a competitively 
healthy marketplace. 

On a different point relating to legal standards, the Commission's order 
speaks specifically of a national transportation policy-antitrust balancing: 

[T]he question as to whether or not an agreement is to be approved involves 
the accommodation and comparative evaluation by the Commission of two 
policies, the one, the national transportation policy, the other, the antitrust 
laws. 

Under the standard in [section 5a] Congress entrusts to the Commission 
the task of applying to particular cases the general formula which Congress 
finds is determinative of the public interest and directs the Commission to de
termine whether the advantages to the public interest, through furtherance of 
the national transportation policy, are such as to outweigh the disadvantages 
to the public interest intended to be guarded against by the antitrust laws. 56 

As noted earlier, such a policy balance is a matter resolved by Con
gress and not appropriately before the Commission at this time. However, 
one must distinguish between the balancing required to be employed by 
the ICC in approving or disapproving agreements, and the initial balancing 
that took place in Congress in granting the immunity in the first place. 

In Georgia v. Pennsylvania Railway,57 the Court struck down as illegal 
collective ratemaking. Congress later formulated the Reed-Bulwinkle 
AcP8 This indicated a recognition that carriers cannot respond. to all the 
duties mandated by the Interstate Commerce Act if they are forced to act in 
an open market setting. It also indicated that Congress recognized the de
structive nature of price competition in this particular industry. Thus, it was 

52. 49 U.S.CA § 10706(c)(2) (West Supp. 1979). See Baltimore & o. R.A. v. New York, 
N.H. & H. Ry., 196 F.Supp. 724, 732 (S.D.N.Y. 1961). 

53. United States v. Penn-Olin Chemical Co., 378 U.S. 158 (1964). 
54. Motor Carrier Traffic Ass'n. v. United States, 559 F.2d 1251 (4th Cir. 1977). 
55. 49 U.S.C.A. § 10706 (West Supp. 1979). 
56. 43 Fed. Reg. 1666 (1978), quoting H.R. Rep. No. 1100, 80th Cong., 2d Sess. 1856-57 

(1948). 
57. 324 U.S. 439 (1945). 
58. Ch. 491, 62 Stat. 472 (1948) (current version at 49 U.S.C.A. § 10706 (West Supp. 

1979)). 
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in the interest of the national transportation policy that an exemption from 
the antitrust laws be granted. 

Frankly, the balancing should not be phrased in terms of open market 
or antitrust policy versus national transportation policy. Rather, the Com
mission should recognize the balancing accomplished by Congress in en
acting the Reed-8ulwinkle Act,59 which juxtaposed a semi-free market 
setting against a controlled or regulated marketplace where price competi
tion was no longer a factor and where a competent agency reviews the 
initial agreements, considering national transportation policy and the com
petitive policies thereunder. If in a given marketplace, open market forces 
would produce a desirable result, the ICC ought not approve the agreement 
either initially or in subsequent review; if a regulatory formulation that ex
cludes price competition appears superior, then the agreement should be 
approved, at which time the exemption would go into effect. 

In Florida East Coast Railway v. United States, 60 the court was faced 
with a "head-on collision" between the antitrust laws and the Interstate 
Commerce Act. The case involved a merger of the Atlantic Coastline Rail
way Company and the Seaboard Airline Railway Company. The court 
stated that "all too much time had been consumed in showing a violation of 
the antitrust laws and too little time devoted to assessing the 'public inter
est' expressed in the Interstate Commerce Act. "61 In other words, the 
court was concerned that basic balancing had already been done by Con
gress, as is the case with section Sa. The Florida court goes on to say: 

ICC review involves the review of intricate, expert plenary judgment in a 
highly specialized area of our economy that has long been subject to direct, 
precise regulations ... for purposes of national transportation policy. Con
gress has told us that not all restraints and monopolies which violate antitrust 
laws are bad. . . . The ICC in its wisdom. . . is to determine which are to be 
allowed and which are considered bad62 

Further, in Motor Carriers Traffic Association, Inc. v. United States,63 
the court said: "Congress directed that the Commission should weigh the 
conflicting demands of the antitrust laws and the surface transportation sys
tem, resolving the same by the application of the standard involving na
tional transportation policy. "64 

This phraseology is another way of addressing the same question. 
The Commission is charged to "weigh the conflicting demands . . .," 65 

59. 'd. 
60. 259 F.Supp. 993 (M.D. Fla. 1966). 
61. 'd. at 997. 
62. 'd. at 1002. 
63. Motor Carriers Traffic Ass'n. v. United States, 559 F.2d 1251 (4th Cir. 1977). 
64. Id. at 1255. 
65. 'd. 
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but not the broad policy decisions in initial approval of the agreements,66 
nor indeed, at any point thereafter. This never meant, however, that the 
Commission should establish a scale and balance the nationaltransporta
tion policy and the antitrust laws in a broad scale review. That was a task 
done by Congress in the debate surrounding Reed-Bulwinkle,67 and need 
not be undertaken in this forum. 

III. GENERAL COMPETITIVE PROBLEMS RELATING TO ALL BUREAUS68 

Within the last five years, courts and administrative agencies in this 
country have sought to combine functional powers to assure that the ends 
of the competitive system are met by means which do not necessarily in
clude price competition. As stated in part II, our economy can only function 
when the ends of reasonable cost, regulation over entry by market forces or 
by assessments of public convenience and necessity, maximum efficiency, 
and innovation are met. In the nonregulated sector of the economy, these 
goals are attained by periodic private-party or governmental application of 
the antitrust laws coupled with other "normal" competitive pressures such 
as potential competition. In the regulated sector of the economy, these 
goals are met by induced competitive pressures as well as the application 
of regulatory principles regarding rates and entry to the various regulated 
industries. 

The motor carrier industry is not the first industry which has required 
the application of both a comprehensive regulatory system and antitrust 
pressures outside of the regulatory system. In the nuclear power field, Con
gress declared that the agency which regulates nuclear energy production, 
today the Nuclear Regulatory Commission, may not grant or issue a permit 
or license to operate if that granting or issuance would "create a situation 
inconsistent with the antitrust laws.' '69 The NRC recently held that the 
existence of a regulatory structure does not preclude direct application of 
antitrust principles to areas not specifically exempted. 70 While this decision 
may be creating waves in the traditional electric utility world, its import 
should be no shock to the motor carrier world including the rate bureau 
structure. Competitive consequences in the motor carrier world have been 
recognized almost since the beginning of motor carrier transit, and well 

66. For initial approval of the Eastern Central Agreement, See 297 I.C.C. 563 (1955). 
67. H.R. Rep. No. 1100, 80th Cong., 2d Sess. 1844-60 (1948). 
68. The next section of this article draws from testimony prepared for a hearing before the 

Antitrust and Monopoly Subcommittee of the Senate Judiciary Committee. The testimony was not, 
however, orally presented to the Subcommittee at the scheduled hearing held March 24, 1978. 

69. 42 U.S.C. § 2135 (1976). See note 29 supra. 
70. Atomic Safety Licensing Appeals Soard (ALAS) issuance 452, docket 50-329A, 50-330A 

(1978). 
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before the existence of the Motor Carrier Act of 1935. 71 

The Ex Parte No. 297 proceeding does not question the applicability 
of the antitrust laws to the regulatory system. Instead it seeks to answer 
some of the questions which the Reed-Bulwinkle AcF2 left open. These 
questions are not easily answered, particularly if one simply makes glib ref
erence to boilerplate antitrust considerations. It is clear that outside of the 
Reed-Bulwinkle Act,73 collective ratemaking between horizontally-aligned 
competitors is simply inconsistent with the antitrust lawsJ4 Thus the rate 
bureaus exist only by virtue of. legislative exemption, within a carefully 
drawn line of immunity which resulted after substantial congressional in
quiry. 

Many of the fundamental concerns which have been evidenced by the 
Commission's order focus on the existence of rate bureaus as well as the 
right of independent action. Such inquiry seems out of focus based on 
prior congressional action. Likewise, they appear to focus on the effective
ness of rate bureaus' capacity to establish reasonable and just rates, in 
conformity with the mandates of the Interstate Commerce Act. 75 Since this 
responsibility is historically shared by both the bureaus and the Commis
sion, it too seems unjustified. Nonetheless, as to the legitimacy of the col
lective ratemaking process and the sustained existence of the rate bureaus, 
my position is easily clarified. 

In the last two years, I have become convinced that the abolition of the 
rate bureau system would create a grossly anti-competitive situation in the 
motor carrier industry. The "parade of horribles" that would result is well 
known in the antitrust field. Major motor common carriers, having the ca
pacity to operate for brief periods of time at a cost formula which does not 
reflect a reasonable rate of return would soon eliminate marginal competi
tors in a horizontally organizationally diverse marketplace. These elimina
tions would then be followed by rapid incremental increases in price. A 
leveling-off would occur in which we would find massive integration at both 
the horizontal and vertical levels in the motor carrier marketplace. The re
sultant effect would be a pure oligopoly market setting with little opportunity 
for systemic or functional coordination or competition and maximum oppor
tunity for over-pricing, inefficiency, and the like. The chaotic conditions that 
gave birth to the Motor Carrier Act of 193576 would not be duplicated, but 

71. Motor Carrier Act of 1935,· ch. 498, 49 Stat. 543 (originally "odified at 49 U.S.C. 
§§ 301-327 (1976); now codified in scattered sections of 49 U.S.C.A. (West Supp. 1979)). 

72. 49 U.S.CA § 10706 (West Supp. 1979). 
73. Id. 
74. E.g., United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940). 
75. 49 U.S.C.A. §§ 10101-11916 (West Supp. 1979). 
76. Ch. 498, 49 Stat. 543 (originally codified at 49 U.S.C. §§ 301-327 (1976); now codified 

in scattered sections of 49 U.S.C.A. (West Supp. 1979)). 

1978] Collective Ratemaking 377 

before the existence of the Motor Carrier Act of 1935. 71 

The Ex Parte No. 297 proceeding does not question the applicability 
of the antitrust laws to the regulatory system. Instead it seeks to answer 
some of the questions which the Reed-Bulwinkle AcF2 left open. These 
questions are not easily answered, particularly if one simply makes glib ref
erence to boilerplate antitrust considerations. It is clear that outside of the 
Reed-Bulwinkle Act,73 collective ratemaking between horizontally-aligned 
competitors is simply inconsistent with the antitrust lawsJ4 Thus the rate 
bureaus exist only by virtue of. legislative exemption, within a carefully 
drawn line of immunity which resulted after substantial congressional in
quiry. 

Many of the fundamental concerns which have been evidenced by the 
Commission's order focus on the existence of rate bureaus as well as the 
right of independent action. Such inquiry seems out of focus based on 
prior congressional action. Likewise, they appear to focus on the effective
ness of rate bureaus' capacity to establish reasonable and just rates, in 
conformity with the mandates of the Interstate Commerce Act. 75 Since this 
responsibility is historically shared by both the bureaus and the Commis
sion, it too seems unjustified. Nonetheless, as to the legitimacy of the col
lective ratemaking process and the sustained existence of the rate bureaus, 
my position is easily clarified. 

In the last two years, I have become convinced that the abolition of the 
rate bureau system would create a grossly anti-competitive situation in the 
motor carrier industry. The "parade of horribles" that would result is well 
known in the antitrust field. Major motor common carriers, having the ca
pacity to operate for brief periods of time at a cost formula which does not 
reflect a reasonable rate of return would soon eliminate marginal competi
tors in a horizontally organizationally diverse marketplace. These elimina
tions would then be followed by rapid incremental increases in price. A 
leveling-off would occur in which we would find massive integration at both 
the horizontal and vertical levels in the motor carrier marketplace. The re
sultant effect would be a pure oligopoly market setting with little opportunity 
for systemic or functional coordination or competition and maximum oppor
tunity for over-pricing, inefficiency, and the like. The chaotic conditions that 
gave birth to the Motor Carrier Act of 193576 would not be duplicated, but 

71. Motor Carrier Act of 1935,· ch. 498, 49 Stat. 543 (originally "odified at 49 U.S.C. 
§§ 301-327 (1976); now codified in scattered sections of 49 U.S.C.A. (West Supp. 1979)). 

72. 49 U.S.CA § 10706 (West Supp. 1979). 
73. Id. 
74. E.g., United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940). 
75. 49 U.S.C.A. §§ 10101-11916 (West Supp. 1979). 
76. Ch. 498, 49 Stat. 543 (originally codified at 49 U.S.C. §§ 301-327 (1976); now codified 

in scattered sections of 49 U.S.C.A. (West Supp. 1979)). 



HeinOnline -- 10 Transp. L.J. 378 1978

378 Transportation Law Journal [Vol. 10 

instead would be substituted with the onerous price consequences of unjus
tified market power. Maintenance of the rate bureau system insures that 
market dominance and the power to exclude competitors by reducing 
prices in the margin will not be a factor in the diminution of organizational 
diversity. This is one of the fundamental reasons for regulation and it has 
not ceased to exist in the motor carrier world. 

The second fundamental question, assuming the rate bureaus con
tinue to exist, is whether those bureaus have the technical capacity to pro
duce efficient rates which are in fact related to the variable cost factors that 
the law requires. Again, after two years of observation of the motor carrier 
industry, I have come to the conclusion that the rate bureaus are efficient 
professional organizations which have the capacity to produce rates which 
are related to cost plus a reasonable profit. Perhaps indicative of the suc
cess ratio, in terms of the antitrust laws, are the 1976 statistics from the 
Interstate Commerce Commission's annual reporF7 relating to concentra
tion in the motor carrier industry. This report concludes that the industry is 
non-concentrated and enjoys significant intramodal competition as well as 
intermodal competition. That would not exist if motor freight common carri
ers utilizing collective ratemaking had been working under a system of cost
excessive tariffs. 

The process of ratemaking is an extremely complex process. The 
function of the rate bureaus in establishing the basic data which becomes 
the predicate for the approved tariff is vital to the regulated structure. Fur
ther, it would be untrue to state that the Interstate Commerce Commission 
has the technological hardware or legislative mandate to undertake the 
ratemakin~ process. The bureaus are ideally constituted to perform this 
function, and do so adequately. 

A final concern of matters common to all bureaus impacting tangen
tially on this proceeding involves bureau protest of independent action. In 
light of the correct reading of the independent action portion of section Sa78 

found in the Motor Carrier Traffic Association 79 case, it seems clear that 
bureaus may not protest independent action filings. To do so directly would 
violate the Fourth Circuit order and to do so indirectly would tempt the ap
plication of the sham exception to the Noerr-Pennington doctrine.80 

77. I.C.C. NINETIETH ANNUAL REP. 141 (1976). 
78. Now 49 U.S.C.A. § 1 0706(cX2XC) (West Supp. 1979). 
79. Motor Carrier Traffic Ass'n. v. United States, 559 F.2d 1251 (4th Cir. 1977). 
80. The Noerr-Pennington doctrine allows competitors to collectively solicit government action 

without violating the Sherman Act. Eastern Railroads Presidents Conference v. Noerr, 365 U.S. 
127 (1961); United Mine Workers v. Pennington, 381 U.S. 657 (1965). In California Motor Trans
port Co. v. Trucking Unlimited, 404 U.S. 508 (1972), the court carved out the "sham" exception 
to the doctrine: baseless claims perpetrated for the purpose of securing a monopoly are not pro
tected by the First Amendment and may violate the Sherman Act. 
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IV. ACADEMIC ANALYSIS AND FURTHER STANDARDS81 

Perhaps the most well-known 'legal economist' . in the antitrust area 
today is Richard A. Posner. In a law review article published in the Univer
sity of Chicago Law Review in 1971,82 Posner articulated certain market 
characteristics which he believed were indicative of an unhealthy market 
setting. It should be noted that the article was written for the purpose of 
giving the United States Department of Justice, Antitrust Division; some 
guidelines for prosecution. These characteristics are not necessarily unique 
to the nonregulated marketplace. However, like the characteristics enumer
ated in the introduction of this article, they do form a useful guideline for the 
Commission's assessment of market "healthiness." As you will recall, I 
stated that if a marketplace was organizationally diverse, if there was cost 
related to specific output plus reasonable rate of return, logical control over 
entry, and an innovative and efficient market setting, then the marketplace 
was healthy regardless of the balance between regulatory pressure and 
open market pressures. 

In his article, Posner sets out negative market characteristics that are 
indicative of market collusion in an unhealthy context. 83 The characteris
tics are: few firms accounting for most sales, inelastic demand at the com
petitive price, slow entry, standard product, many customers, "the 
members of the cartel sell at the same level in the chain of distribution," 
price competition appears more important than other forms of competition, 
there is a high ratio of fixed to variable costs, demand is static or declining 
over time, and finally, sealed bidding.84 Posner suggests that when the 
market structure reflects these phenomena, the marketplace is in difficult 
straits. 85 Taking these factors as applicable to regulated markets a brief 
look at the Eastern Central marketplace indicates that most of these charac
teristics do not exist. Indeed, by virtue of the maintenance of collective 
ratemaking, the marketplace is extremely healthy in terms of the number of 
firms, the elasticity of demand, entry, the absence of price competition, and 
finally, by virtue of the collective ratemaking process working in conjunction 

81. The following material draws from certain theorists who have expressed opinions on the 
type of economic regulation discussed in this article. 

82. Posner, A Program for the Antitrust Division, 38 U. CHI. L. REV. 500 (1971). 
83. Essentially, since the Commission's task is confined to assessment of market structure 

and not the specific conduct of collective ratemaking, that being exempt, theorists have been se
lected who hav\ i worked in the structural analysis arena. I in no way suggest that any of these 
theorists necessarily agree with the original Reed-Bulwinkle balancing which allowed for the collec
tive ratemaking immunity. They are simply chosen because they have provided the public with 
their own independent notions of market viability, and as to those notions, the Eastern Central 
market appears almost model in most respects. 

84. Posner, supra note 82, at 516-19. 
85. {d. at 529. 
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with the independent action process, there is no problem that would parallel 
the "sealed bidding" problem which Posner discusses. 

Another treatise in the area is the Economic Regulation of Business by 
Thomas Morgan. 86 In the chapter on government regulation and competi
tion, Morgan mentions the Reed-Bulwinkle Act specifically. The mention is 
brief: "The Reed-Bulwinkle Act, passed in 1948, changed the law in this 
area to expressly permit "rate bureaus" ... to discuss and propose rates 
. . . . Such agreements and discussions leading up to them are immunized 
from antitrust liability. "87 

Morgan goes on to ask whether such agreements are desirable and 
what constructive contribution can be made by allowing for such collective 
ratemaking. Again, since the resulting market is healthy, I submit that Mor
gan's concern is without market justification. While Morgan does not an
swer these questions, these are the questions asked by the Commission in 
Question 3 of its main interrogatories in the December 30th Order.88 How
ever, in terms of a straight legal analysis, Morgan leaves little question as to 
the issue of immunity and the viability of the Reed-Bulwinkle Act. 

Another theorist, Charles F. Phillips, Jr., also addresses the question of 
the exemption to the antitrust laws provided in the Reed-Bulwinkle Act di
rectly. In his text, The Economics of Regulation89 Phillips gives the follow
ing small history: 

The new law [the Reed-Bulwinkle Act] was attacked as being anti-competitive, 
leading to monopoly. It was defended by the railroads and some ~hippers as 
necessary to prevent ratemaking from becoming chaotic, since rate bureaus 
provide a forum where all interested parties can be heard before a rate is 
charged. Nevertheless, because the Act maintained a right of individual action 
and left shippers free to bring complaints directly to the Commission [footnote 
omitted] and because both carriers and shippers, particularly in the railroad 
industry, have exercised their independence and right with growing frequency, 
rate bureaus are less of a monopolistic devise than many originally feared. 90 

When one looks at Eastern Central and finds 2,920 dockets filed by 
the bureau and 1,194 independent actions in a set period in 1977,91 it 
should be clear from the numbers that the impact of independent action is 
significant indeed.92 This is particularly true in view of success ratios for 

86. T. MORGAN, ECONOMIC REGULATION OF BUSINESS (1977). 
87. {d. (emphasis supplied). 
88. 43 Fed. Reg. 1666, 1667 (1978). Question three asks "[W]hether the benefits the 

agreement confers on the public interest from the standpoint of the national transportation policy 
outweigh the harm the agreement will do to the public interest intended to be protected by the 
antitrust laws." 

89. C. PHILLIPS, JR., THE ECONOMIC REGULATION OF BUSINESS (1969). 
90. {d. at 469 (emphasis added). 
91 .. These statements are on file at the Commissioner's offices in Washington, D.C. See note 

12 supra. 
92. {d. 
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independent action filings on the order of eighty to ninety percent. 93 

Of the commentators that have studied the area of government regula
tion as it applies to the various regulated industries, David Boies and Paul 
R. Verkuil have recently published a text, Public Control of Business,94 
which provides various economic theories and rationales for the idea of reg
ulated collective ratemaking. 

As to the specific questions raised by Ex Parte 297 and the Reed
Bulwinkle Act, Boies and Verkuil are blunt in their language. They conclude 
that the congressional resolution surrounding 49 U.S.C. § 11702 resolves 
the question of antitrust liability that was raised in the Georgia v. Penn
sylvania Railroad95 decision. Reading the Georgia case literally, Boies and 
Verkuil find total antitrust immunity with only questions of predatory conduct 
and procedural omissions remaining. They state simply: 

Commission approval carries with it relief from the operation of the antitrust 
laws with respect to conduct of the parties pursuant to the agreement. . . . 
Several issues remained [after the Reed-Bulwinkle Act], and remain to be 
worked out. For example, suppose the rate association agreement is not filed 
with the Commission, and an antitrust complaint arises .... Or suppose that 
the antitrust claim asserts that there is predatory purpose behind the collective 
ratemaking agreements approved by the Commission that exceeds the scope 
of § 5b(9) exemption.96 

Following the theory of Boies and Verkuil, if an agreement has been 
approved and if the terms of the agreement are carried out in every detail, 
then there is no antitrust problem and proceedings such as the one pres
ently underway for reassessment become a futile exercise. This is perhaps 
too extreme a position in view of the national transportation policy. How
ever, if one reads the language in the Georgia case, the court states "Con
gress has not given the Commission comparable authority to remove rate 
fixing combinations from the prohibition contained in the antitrust laws. "97 

By passage of the Reed-Bulwinkle Act, Congress did give that authority to 
the Interstate Commerce Commission. 98 It did not do so on the stated con
dition that the Interstate Commerce Commission periodically assess the 
wisdom of Congress' overall judgment by weighing out the value of regula
tion and antitrust immunity against the value of antitrust enforcement.99 

In the interest of not misleading the reader of this article regarding the 
position of Boies and Verkuil, as to price regulation and collective ratemak-

93. G. DAVIS & c. SHERWOOD, supra note 10, at 75. 
94. D. BOIES & P. VERKUIL, PU8L1C CONTROL OF BUSINESS (1977). The text is becoming the 

standard casebook at law schools which teach courses in the regulated industries. 
95. Georgia v. Pennsylvania A.R., 324 U.S. 439 (1945). 
96. D. BOIES & P. VERKUIL, supra note 93, at 826. 
97. Georgia v. Pennsylvania R.A., 324 U.S. 439, 456 (1945). 
98. 49 U.S.C.A. § 10706 (West Supp. 1977). 
99. D. BOIES & P. VERKUIL, supra note 93, at 826. 
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ing outside of specific congressional exemptions such as the Reed-Bulwin
kle Act, the authors come down very heavily on the side of open market 
forces. At one pOint in the text, 1 00 the authors assert that the effect of 
collective ratemaking and price regulation which prohibits open market 
price competition is a negative effect, leading to excess spending, wasteful 
competition, unnecessary utilization of scarce social resources, possibly un
due concentration, and finally, and most fervently, higher consumer costs. 
The economic theories which the authors use to support this pOSition are 
stated throughout the text. My personal opinion of this listing is that it is a 
valid analytical tool. 

Looking further at the balancing that must be done, preferably by Con
gress in matters of national importance such as collective ratemaking, one 
must recognize that we have competing economic strengths to reconcile. 
On the one hand, there is the benefit of price competition leading to max
imization of resources and certain economies, while on the other hand, reg
ulation over pricing accomplished through collective ratemaking insures a 
fair rate of return as well as "a reasonable" price being set for consumer 
purposes. The idea that "open market" competition will result in "cut
throat competition" is one which Boies and Verkuil find particularly repug
nant as too encroached in traditionalist thinking. In certain marketplaces, 
the authors project that collective ratemaking and price regulation, more 
likely than not, result in negative effects and will not stave off negative econ
omies. The authors can be read to suggest that collective ratemaking does 
not assist in the maintenance of a healthy market. "Thus, an examination 
of other oligopolistic markets, characterized by high fixed costs and peren
nial excess capacity does not suggest that destructive price wars are 
likely." 1 01 However, these conditions--oligopoly, high fixed costs, peren
nial excess capacity-are not conditions that exist in the trucking industry. 
While they may exist in the airline industry and other regulated fields, they 
do not exist in the motor carrier world. Making their point even more firmly, 
Boies and Verkuil cite a study entitled The Economics of Competition in 
Transportation 1 02 as authority for thei r proposition on the followi ng ration
ale: "Steel, automobiles, rayon, copper, and other small numb.ers indus
tries have no rate bureaus yet cut-throat competition does not exist." 1 03 I 
have no complaint with this rationale. Indeed, in those marketplaces where 
concentration is high and there are clear signs of oligopoly the need for 
collective ratemaking has come to an end. However, in the motor carrier 
industry concentration is low, there is no oligopoly setting, the marketplace 

100. Id. at 373-76. 
101. Id. at 375. 
102 .. J. MEYER, M. PECK, J. STENGSON, & C. ZWICK, THE ECONOMICS OF COMPETITION IN TRANSPOR

TATION (1964). 
103. Id. at 251. 
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is diverse, and the need for some control over the ascertaining of certain 
minimum price is high. When this is balanced with the possibility of in
dependent action, the Boies and Verkuil analysis becomes applicable in the 
inverse. 

In an industry where there is no evidence of oligopoly, where there are 
efficiency obligations which are set out in detail by several government 
agencies; where there is ease of entry, no high fixed cost, little perennial 
excess capacity, and very real public service obligations, the maintenance 
of a collective ratemaking system (with certain competitive controls such as 
independent action) guarantees the maintenance of the organizational di
versity of that industry. The cessation of collective price-making capabilities 
will sound the beginning of the initiation of oligopoly, concentration, and the 
diminution of organizational diversity. In any event, it is safe to say that 
even those of the deregulation ilk have concluded that if Congress has 
gone through the balancing process and determined that the motor carrier 
industry would benefit from collective ratemaking when that collective 
ratemaking is balanced by independent action, so long as there is oversight 
by a competent administrative agency, Congress does not intend for that 
agency to redo that balancing every few years. 

A. MARKET STRUCTURE AND THEORY 

At this juncture a few thoughts are in order on the marketplace in ques
tion. The analysis of Boies and Verkuil regarding the viability of concen
trated regulated marketplaces when collective ratemaking exists and the 
inverse analysis applied to organizationally diverse marketplaces become 
particularly valid in light of the classical product and geographic market 
parameters that exist in the motor carrier industry. While it is difficult to 
come up with a market structure analysis for rate bureaus since a rate bu
reau is not a competitor dealing in specific service or product that is pres
ently under antitrust scrutiny, a general market analysiS can be done simply 
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publicly-held corporations. There are family corporations, independent 
partnerships, and almost every other form of corporate ownership imagina
ble operating common carriers in the region. This diversity itself leads to 
yardstick competition. In addition to the large numbers and varying organi
zational structure of the market participants, there is fluctuation in terms of 
yield, profit, revenue, and other easily identifiable economic indicators. 1 04 

Almost every commentator will agree that there is complete ease of entry in 
terms of financial acquisition, entry only being restricted by regulatory fac
tors. 

Thus the product market looks something like this: a large number of 
organizationally diverse independent competitors whose entry is controlled 
by regulation, who have price constraints established only by theories of 
reasonableness, and price creation methodologies that range from collec
tive ratemaking by a sophisticated non-coercive organization to complete 
independent action. This marketplace is almost ideal in terms of the text
book definitions of perfect competition. There are a large number of buyers 
and sellers, a good spread of market knowledge, incentives for innovation 
and efficiency, little cut-throat pricing, but price controls which are guaran
teed (by the Interstate Commerce Act) to produce "reasonable rates." 1 05 

In this market setting, the need for preservation of the collective ratemaking 
mechanism with control over rate increases as a matter of regulatory obliga
tion and control over rate decreases as a matter of carrier or shipper initia
tive or Commission initiative seems apparent. 

In his text, Antitrust Analysis, 1 06 Professor Areeda lists certain factors 
which are usually stated as a traditional rationale for the preservation of a 
cartel. As a general notion, the cartel is supposed to prevent cut-throat 
competition, avoid concentration, reduce market uncertainty, finance desir
able activities, protect quality from debasement, and allow for preservation 
of needed capacity or service (possibly the notion of public utility obliga
tions) and for orderly contraction. 1 07 The Areeda listing of factors which 
suggest the maintenance of a cartel do not necessarily suggest that carte
lization, either private cartelization through international agreements or 
cartelization by domestic governmental regulation, will invariably produce a 
viable marketplace such as that which exists in the Eastern Central re
gion. 1G8 However, such prognostication is unnecessary when a viable 

104. These conclusions are drawn from statements on file at the Commissioner's offices in 
Washington, D.C. See note 12 supra. 

105. 49 US.CA § 10701 (a) (West Supp. 1979). 
106. P. AREEDA, ANTITRUST ANALYSIS (1974). 
107. Id. at 269-75. 
108. Indeed, it should be noted in discussing the listing given by Professor Areeda that his 

textual material questions the typical economic rationalization for the maintenance of a cartel. Most 
of the factors cited by Areeda can be interpreted in a number of different ways. In his textbook at 
pages 269-275, Areeda suggests that these traditional economic reasons frequently do not result 
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competitive marketplace exists and has as one of its essential components 
collective ratemaking. . 

Since it is clear that Congress has intended that the specific act of 
collective ratemaking be immunized from antitrust scrutiny after the ap
proval of an agreement by the Interstate Commerce Commission,1 09 then 
subsequent review of the marketplace, or of market participants, must be 
directed away from the phenomenon of collaboration in a negative context 
and directed to the structure of the industry itself. Naturally, this is done 
with the caveat that if the activity becomes predatory, liability might attach. 
That caution aside, structural analysis of the marketplace is the function of 
the Interstate Commerce Commission and is the only proper purpose of Ex 
Parte 297. 

B. DIRECT ApPLICATION OF THEORY 

Antitrust analysis under the Sherman Act, 11 0 as well as analysis under 
the Clayton Act1 11 and the other antitrust laws, always included the follow
ing components: first, an assessment of the parties who are or might be 
subject to the antitrust laws; second, an analYSis of the conduct or activity 
that is involved; third, if there is no conduct or activity, an assessment of the 
structure of the marketplace; fourth, an assessment of the specific parame
ters of the geographical market; fifth, if structure is involved, as opposed to 
conduct, an assessment of that structure in terms of past, present, and 
future market effect. 

For the participants of the collective ratemaking process, the analysis 
is not complex. The participants in the marketplace are the motor freight 
common carriers. The conduct that is involved is collective ratemaking. 
That conduct is immune from antitrust scrutiny as a matter of law. Since 
this conduct is immune, the structure of the marketplace itself can be ana
lyzed. The marketplace is the market of public transportation services pro
vided by the motor freight common carriers, and the geographic market is 
the Eastern Central Region. The market impact or market effect of the par
ticular process which is involved can be analyzed by viewing the existing 
structure of the marketplace, as has been done in this article. The market 
reveals organizational diversity, yardstick competition, competitive coordi
nation, service efficiency, and reasonable rates as mandated by law-in 
other words, the earmarks of a viable marketplace. 

It is always dangerous to put the cart before the horse and argue that 

in optimal market conditions. However, in the motor carrier world, and particularly in the Eastern 
Central region, the result of the collective action has been positive and substantiates some of the 
traditional economic learning regarding the creation of cartels. 

109. 49 U.S.C.A. § 10706 (West Supp. 1979). 
110. 15 U.S.C. §§ 1-7 (1976). 
111. 15 U.S.C. §§ 12-27 (1976). 

1978] Collective Ratemaking . 385 

competitive marketplace exists and has as one of its essential components 
collective ratemaking. . 

Since it is clear that Congress has intended that the specific act of 
collective ratemaking be immunized from antitrust scrutiny after the ap
proval of an agreement by the Interstate Commerce Commission,1 09 then 
subsequent review of the marketplace, or of market participants, must be 
directed away from the phenomenon of collaboration in a negative context 
and directed to the structure of the industry itself. Naturally, this is done 
with the caveat that if the activity becomes predatory, liability might attach. 
That caution aside, structural analysis of the marketplace is the function of 
the Interstate Commerce Commission and is the only proper purpose of Ex 
Parte 297. 

B. DIRECT ApPLICATION OF THEORY 

Antitrust analysis under the Sherman Act, 11 0 as well as analysis under 
the Clayton Act1 11 and the other antitrust laws, always included the follow
ing components: first, an assessment of the parties who are or might be 
subject to the antitrust laws; second, an analYSis of the conduct or activity 
that is involved; third, if there is no conduct or activity, an assessment of the 
structure of the marketplace; fourth, an assessment of the specific parame
ters of the geographical market; fifth, if structure is involved, as opposed to 
conduct, an assessment of that structure in terms of past, present, and 
future market effect. 

For the participants of the collective ratemaking process, the analysis 
is not complex. The participants in the marketplace are the motor freight 
common carriers. The conduct that is involved is collective ratemaking. 
That conduct is immune from antitrust scrutiny as a matter of law. Since 
this conduct is immune, the structure of the marketplace itself can be ana
lyzed. The marketplace is the market of public transportation services pro
vided by the motor freight common carriers, and the geographic market is 
the Eastern Central Region. The market impact or market effect of the par
ticular process which is involved can be analyzed by viewing the existing 
structure of the marketplace, as has been done in this article. The market 
reveals organizational diversity, yardstick competition, competitive coordi
nation, service efficiency, and reasonable rates as mandated by law-in 
other words, the earmarks of a viable marketplace. 

It is always dangerous to put the cart before the horse and argue that 

in optimal market conditions. However, in the motor carrier world, and particularly in the Eastern 
Central region, the result of the collective action has been positive and substantiates some of the 
traditional economic learning regarding the creation of cartels. 

109. 49 U.S.C.A. § 10706 (West Supp. 1979). 
110. 15 U.S.C. §§ 1-7 (1976). 
111. 15 U.S.C. §§ 12-27 (1976). 



HeinOnline -- 10 Transp. L.J. 386 1978

386 Transportation Law Journal [Vol. 10 

since the marketplace appears to be healthy, therefore the conduct which 
is taking place is healthy as well. However that is exactly the kind of rea
soning that must be undertaken in this proceeding. If alternative competi
tive methodologies are going to be imposed on the motor carrier industry, 
particularly in the area of ratemaking, then Congress must once again de
cide the question of the meaning of section 5a of the Interstate Commerce 
Act. Until such time as Congress chooses to do that, the Commission is left 
with analyzing the effect of carrying out Congress' plan regarding collective 
ratemaking. 

V. FINAL THOUGHTS ON MARKET PRESSURE AND CONCLUSION 

Viewing the specific regulations which apply to collective ratemaking 
and the immunity that applies to that process, one must keep in mind the 
obligations of any carrier who joins a particular tariff agreement. The public 
service burden which is placed on a common carrier is part of the market 
analysis that must be used in assessing the overall viability of the market
place. 112 The regulated common carrier who is a participant in the rate 
bureau is subjected to these regulatory pressures, as well as being sub
jected to other competitive forces. 

In terms of independent action as a competitive force, it should be 
stressed that the success of independent action filings is considerable (ap
proximately ninety percent).113 The shipping public, in the year 1972, in
curred over a hundred million dollars in expenses for transportation services 
pursuant to independent action filings. This is more than ten percent of the 
total expenses incurred under all tariffs. 11 4 

Beyond independent action as a competitive force, it would be error 
not to take into account other natural competitive forces which have a con
clusive impact on the relevant market participants. As was suggested ear
lier, the number of private carriers and contract carriers is constantly 
growing. Likewise, shippers who have not elected to use private carriage 
maintain the capacity to utilize private carriage should the rates created by 
the collective ratemaking process become excessive. On the same plane, 
common carriers who do not belong to tariff bureaus exert a competitive 
force that has rarely been dealt with in the literature in this field. Further, 
shipper involvement in the ratemaking process, whether by direct participa
tion in a bureau or by shipper-created information which is fed into the tech
nological systems of the bureaus, form a balance in the collective 
decisionmaking process itself. 

112. See, e.g., Ex Parte No. MC-77 (Sub-No.2), Restrictions on Service by Motor Common 
Carriers, 126 M.C.C. 303 (1977), and 129 M.C.C. 71 (1978). 

113. G. DAVIS & C. SHERWOOD, supra note 10, at 75. 
114. Id. at 77. 
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The competitive forces just enumerated form those pockets of compe
tition mentioned earlier which, along with the regulatory competitive pres
sure, have created a v,iable marketplace. While it is clear that having a 
competitive and healthy marketplace is part of the national transportation 
policy, that "does not mean that all possible methods of competing in the 
economic process must be tolerated nor that all private economic regula
tions should be prohibited." 115 

The majority of economic theorists discussed above take the position 
that price-fixing and collective ratemaking are basically anticompetitive 
methodologies which do not result in satisfaction of public interest obliga
tions. Recognizing that the theorists, among them Areeda, Boies and 
Verkuil, and Posner, have this economic-political philosophy regarding 
price-fixing, and recognizing further that most of their theory is formulated 
for non-regulated markets, it is necessary to justify why my conclusions are 
as they are. I have concluded that the marketplace which exists in the East
ern Central region is a viable and healthy marketplace. My conclusion is 
based on the fact that the market as it presently exists, outside of any theo
retical permutations regarding economic structure, has a sufficient number 
of organizationally diverse carriers and good mix in ownership patterns. 
The cost-to-consumer, efficiency, and innovation assessments are all posi
tive. 

Could it be that the theory projected by the principal legal and eco
nomic experts in the trade regulation field is improper? I would contend 
that while the theory projected by Professor Areeda and others in the field is 
valid and accurate, it simply cannot be imposed on a regulated but organi
zationally diverse marketplace comprised of numerous participants. That is 
to say, theories of cartelization and price-fixing apply almost solely to those 
marketplaces confronted with oligopoly or situations where a Single entity 
has achieved dominance or monopoly. In those markets where there is a 
large number of market participants, these theories are not uniformly appli
cable. A recent study by Glaskowsky, O'Neil and Hudson on motor carrier 
regulations has concluded that, "Views regarding effective marketplace 
competition are wholly pragmatic. Workable economic theories of motor 
carrier transport competition are tested and proved in the marketplace, and 
nowhere else." 116 The G.laskowsky study goes on to note: 

There is no question that there exists a fundamental policy conflict between the 
original antitrust pOlicies concerning collective ratemaking actions and the 
transportation needs of the economy. The record is clear that resolution of this 
conflict in favor of partial carrier relief from the antitrust laws was reached after 

115. FORTMAN, THEORY OF COMPETITION POLICY 246 (1966). 
116. N. GLASKOWSKY, B. O'NEIL, & D. HUDSON, MOTOR CARRIER REGULATIONS: A REVIEW AND 

EVALUATION OF THREE MAJOR CURRENT REGULATORY ISSUES RELATING TO THE INTERSTATE COMMON CAR

RIER TRUCKING INDUSTRY 57 (1976) (emphasis added). 

1978] Collective Ratemaking 387 

The competitive forces just enumerated form those pockets of compe
tition mentioned earlier which, along with the regulatory competitive pres
sure, have created a v,iable marketplace. While it is clear that having a 
competitive and healthy marketplace is part of the national transportation 
policy, that "does not mean that all possible methods of competing in the 
economic process must be tolerated nor that all private economic regula
tions should be prohibited." 115 

The majority of economic theorists discussed above take the position 
that price-fixing and collective ratemaking are basically anticompetitive 
methodologies which do not result in satisfaction of public interest obliga
tions. Recognizing that the theorists, among them Areeda, Boies and 
Verkuil, and Posner, have this economic-political philosophy regarding 
price-fixing, and recognizing further that most of their theory is formulated 
for non-regulated markets, it is necessary to justify why my conclusions are 
as they are. I have concluded that the marketplace which exists in the East
ern Central region is a viable and healthy marketplace. My conclusion is 
based on the fact that the market as it presently exists, outside of any theo
retical permutations regarding economic structure, has a sufficient number 
of organizationally diverse carriers and good mix in ownership patterns. 
The cost-to-consumer, efficiency, and innovation assessments are all posi
tive. 

Could it be that the theory projected by the principal legal and eco
nomic experts in the trade regulation field is improper? I would contend 
that while the theory projected by Professor Areeda and others in the field is 
valid and accurate, it simply cannot be imposed on a regulated but organi
zationally diverse marketplace comprised of numerous participants. That is 
to say, theories of cartelization and price-fixing apply almost solely to those 
marketplaces confronted with oligopoly or situations where a Single entity 
has achieved dominance or monopoly. In those markets where there is a 
large number of market participants, these theories are not uniformly appli
cable. A recent study by Glaskowsky, O'Neil and Hudson on motor carrier 
regulations has concluded that, "Views regarding effective marketplace 
competition are wholly pragmatic. Workable economic theories of motor 
carrier transport competition are tested and proved in the marketplace, and 
nowhere else." 116 The G.laskowsky study goes on to note: 

There is no question that there exists a fundamental policy conflict between the 
original antitrust pOlicies concerning collective ratemaking actions and the 
transportation needs of the economy. The record is clear that resolution of this 
conflict in favor of partial carrier relief from the antitrust laws was reached after 

115. FORTMAN, THEORY OF COMPETITION POLICY 246 (1966). 
116. N. GLASKOWSKY, B. O'NEIL, & D. HUDSON, MOTOR CARRIER REGULATIONS: A REVIEW AND 

EVALUATION OF THREE MAJOR CURRENT REGULATORY ISSUES RELATING TO THE INTERSTATE COMMON CAR

RIER TRUCKING INDUSTRY 57 (1976) (emphasis added). 



HeinOnline -- 10 Transp. L.J. 388 1978

388 Transportation Law Journal [Vol. 10 

extremely thoughtful and thorough consideration of the issue. The record 
shows that no alternative exists which would adequately satisfy the market in
formation needs of the shipping public. The potential for abuse of the immu
nity privilege is obvious, however, so it's necessary that collective activities be 
closely monitored to insure strict compliance with high standards of concern 
for the public interest. 117 
This close monitoring to which Glaskowsky refers is what I have called 

a periodic assessment of market structure, but not of immunized conduct. 
The legal requirements which follow from section 5, part a(9)118 re

garding antitrust immunity, are clear. The law simply provides that if an 
approved agreement is enforced, then antitrust immunity shall attach to the 
process of collective ratemaking. That immunity does not prevent periodic 
administrative review of the market structure which has resulted. Such re
view is taking place in Ex Parte No. 297. Should the Commission find, 
based on competent economic data, that the marketplace has become 
dominated by a single or small group of carriers or that the marketplace is 
reflective of anticompetitive patterns that redound to the consumer's dra
matic disadvantage, then the Interstate Commerce Commission would be 
justified in taking close examination of the particular agreement that is in
volved. In the market studied, no such structure appears. It is my hope that 
the Commission will study each of the various markets in the manner sug
gested. 

117. {d. at 60. 
118. Now 49 U.S.C. § 10706 (West Supp. 1979). 
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Motor Carrier Regulatory Reform and its Impact 
on Private Carriers * 

WILLIAM H. BORGHESANI* * 

With your indulgence, I would like to review the important topic of mo
tor carrier regulatory reform and its impact on private carriers. This, of 
course, is a timely subject, first, because many companies are now making 
a decision to enter private carriage and, second, because regulatory reform 
issues are being intensively debated in Washington at this time. There are 
interrelationships and I hope to detail some of them for you so that you will 
have a clear view of the setting of this "great debate," if you will, now going 
on in Washington. 

With the main exception of private carriers, interstate for-hire trucking 
has been regulated by the Interstate Commerce Commission since 1935. 
Forty-three years have passed and we now have a piercing review of the 
impact of that regulation on the economy, on regulated carriers, and on 
shippers. Into the lists have come two contending viewpoints. One is the 
status quo viewpoint: make no regulatory change. The Motor Carrier Act 
under which the ICC regulates common and contract carriage has served 
us well. This status quo viewpoint, entailing as it does massive resistance 
to any regulatory reform, is embodied principally among the common carri
ers--particularly the larger regular route general commodity carriers. 

At a polar opposite, and representative of the other extreme, are those 

• Based on remarks prepared for presentation at the Annual Meeting of the Private Carrier 
Division, Texas Motor Transportation Association, Dallas, Texas, November 3, 1978. 

•• Senior partner, Keller and Heckman, Washington, D.C. B.A., Boston College, 1952; 
J.D., Boston College Law School, 1957. 
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Division, Texas Motor Transportation Association, Dallas, Texas, November 3, 1978. 

•• Senior partner, Keller and Heckman, Washington, D.C. B.A., Boston College, 1952; 
J.D., Boston College Law School, 1957. 
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who want to eliminate totally all trucking regulation. Sometimes these peo
ple are referred to as "deregulators": they believe in wide open competi
tion and in the free play of market forces. This is the "think tank" 
perspective, espoused by such groups as the American Enterprise Institute 
for Public Policy Research. Sources high in the Carter administration iden
tify with this view as do certain sources in the Congress; and so also do the 
Antitrust Division of the Department of Justice and the Council on Wage 
and Price Stability. 

A more moderate stance is being taken by the Interstate Commerce 
Commission which, paradoxically for a regulatory agency, is in the process 
of implementing some thirty-nine Task Force recommendations to reform, 
both from a procedural and a substantive standpoint, motor carrier regula
tion. This effort to reform is probably the supreme irony of all because 
rarely have I experienced in Washington a regulatory agency reforming itself 
by diminishing the total amount of regulation which it imposes over indus
tries under its jurisdiction! 

In terms of the claim of total disaster if we have sweeping regulatory 
reform versus the claim of supreme public good if we do, I am reminded of 
a story of the young English lieutenant, a recent graduate of the English 
West Point, Sandhurst. Unfortunately, this gentleman was at the bottom of 
his class. Shortly after graduation, he was drilling his troops near the cliffs 
of Dover. He gave the order, "Forward march." The troops marched to
ward the precipice. Looking deeply troubled, and as the troops ap
proached the brink, a wise old sergeant-major turned to the young 
lieutenant and said: "Sir, if you don't know how to say 'halt,' at least say 
'goodbye' !" And so it is in Washington these days. Some think we are 
saying goodbye to the regulated trucking industry as we have known it for 
the past forty-three years. Some think the status quo should be maintained. 
Others think there is a middle course to regulatory reform. The questions 
are beginning to be answered now and will be answered in the next few 
years with responses that will determine the future of the regulated trucking 
industry. These responses will have and, indeed, are already having a very 
considerable impact on private carriage. 

PRIVATE CARRIAGE AN EMBARRASSMENT 

Those who want sweeping regulatory reform and those who want to 
maintain the status quo as far as regulation is concerned both find the exist
ence and evident phenomenal growth in recent years of private carriage an 
embarrassment. There is a considerable paradox in this. Those who want 
to retain the status quo, namely, the larger common carriers, find the exist
ence and growth of private carriage embarrassing, notwithstanding that 
they could point to it with some advantage in their battle to avoid sweeping 
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regulatory reform, to wit, "deregulation." Private carriage could be identi
fied as an open market competitor to regulated trucking, which indeed it is. 
Its growth, in accordance with figures I will cite for you shortly, suggests that 
it is a very effective response or alternative to deficient common carrier 
service and high rates. Nevertheless, the regulated carriers are afraid to 
point to private carriage or its growth because to do so suggests that there 
may be something wrong in certain quarters with the current regulatory 
scheme. While the existence and growth of private carriage would be plau
sible aids to the arguments against sweeping regulatory reform, they also 
(and here's where the irony lies) constitute to some extent a criticism of the 
regulatory scheme as it now exists. Thus, according to the status quo lines 
of reasoning, to point to the growth of private carriage would also be giving 
aid and comfort to those who want sweeping regulatory reform. 

On the other hand, the "deregulators," those who want sweeping reg
ulatory reform, ignore, perhaps deliberately, the dimension of private car
riage in the trucking marketplace of the United States. It is no help to them 
to point out that shippers have a choice. If regulated carriage does not 
suffice for any reason, free entry into private carriage, without any operating 
authority or permission of the ICC, is available. Indeed, private carriage is a 
surrogate regulator so that, arguably, where the ICC fails in its regulation of 
the common carriers, private carriage succeeds through the normal inter
play of market forces. 

Further compounding the paradox is the fact that private carriers have 
to a large extent (and I admit there are exceptions) opted out of this national 
debate over regulatory reform. One does not see many private carriers lin
ing up on one side or another of the major regulatory reform issues. Most 
private carriers appear to have chosen not to worry too much about the 
outcome of the great debate because they are hauling their own traffic. I 
realize this is an oversimplification, but there is a great deal of truth in it. 
Indeed, private carriers themselves, by their very judgments to go into and 
expand private carriage, represent a special free market manifestation of 
regulatory reform. Ironically, however, these very private carriers all too 
commonly seem not to appreciate fully the implied criticism of motor carrier 
regulation that their involvement in private carriage represents. 

Private carriers are moving away from common carriage with an ever
quickening pace. No "by-your-Ieave" is needed from the Congress, the 
Carter administration, or the Interstate Commerce Commission to do this. 
Managerial decisions do it. Thus, I submit to you that if we look deeply 
enough, we'll find that private carriers themselves exemplify a profound 
manifestation of regulatory reform in terms of increasing dissatisfaction with 
the way common carrier service is offered and regulated in the United 
States today. But the kind of regulatory reform private carriers are inter
ested in lies wholly within their own control. This is why we see little, if any, 
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identification of private carriers with the formal regulatory reform issues as 
they are being debated today within the Carter administration, the Con
gress, and, significantly, within the Interstate Commerce Commission itself. 

GROWTH OF PRIVATE CARRIAGE 

I think some figures are in order which will underscore the dimension of 
private carriage in the United States today. I certainly don't want to over
whelm you with statistics, but I do want to leave you with the impression 
that, as far as the trucking industry is concerned, private carriage domi
nates. Regulated carriage does not. These figures bear very heavily on the 
regulatory debate but are not acknowledged by the principal debaters. For 
example, in American Trucking Trends, 1976 Statistical Supplement, 1 we 
note that in 1975, the latest statistical year, there were twenty-four and a 
half million trucks on the road in the United States of all sizes. 2 But twenty
three and a half million of these vehicles were used by private carriers. 3 

Interpreting, over ninety-five percent of all trucks on the road that year were 
utilized by private carriers! Five or less percent were utilized by regulated 
carriers, common and contract, local and long-distance. When we look at 
the largest vehicles of five or more axles, called "eighteen wheelers" in the 
trade, we see that there are just about as many of these trucks used by 
private carriers as are used by for-hire carriers. It is a one-for-one ratio! If 
you want to test this, spend a few hours driving on an interstate highway 
and note the ratio of private trucks to regulated trucks. 

In a June 20, 1978, report on issues in regulating interstate motor car
riers, the General Accounting Office pointed out that in 1977 there were 
about 16,600 trucking firms under ICC regulation. 4 These are common 
and contract carriers. The same GAO report indicated that there are an 
estimated 113,000 to 150,000 interstate private carriers,S the private carri
ers thus outnumbering regulated carriers by more than nine to one. Actu
ally, no one knows the number of interstate private carriers because they 
are not required to register as such with any r~gulatory body, but road 
checks and private surveys confirm the above-1 00,000 figure for interstate 
private carriers. 

A recently concluded survey, done at decade intervals by the Private 
Carrier Conference of the American Trucking Associations, showed dra-

1. AMERICAN TRUCKING ASSOCIATIONS, AMERICAN TRUCKING TRENDS, 1976 STATISTICAL SUPPLE-

MENT (1976). 

2. Id. at 20. 
3. Id. 
4. U.S. GENERAL ACCOUNTING OFFICE, ISSUES IN REGULATING INTERSTATE MOTOR CARRIERS 13 

(Pub. No. CED-78-106-1978). 

5. Id. 
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matic growth in private carriage. 6 Ten years ago 72.6% of private carrier 
fleets were twenty units and under.? Currently, 73.5% are twenty units and 
over.8 Fleet size is up 130% in eleven years.9 Private fleets were found to 
be covering wider service areas. 1 0 The number of fleets covering twenty or 
more states doubled in the decade from 19% to 38.2%.11 All fleets in
volved leasing of some type, and the biggest gain was in driver leasing by 
private carriers. According to the Private Carrier Conference, some 20.7% 
of all private carrier fleets utilized leased drivers.12 As the Conference sur
vey pointed out, U.S. private carriage fleets have been a little-known factor 
in the huge trucking industry.13 

A 1972 Census of Transportation reflected its estimate that on a total 
intercity ton mile basis (that is, one ton moved one mile by a truck) including 
all freight commodities, both private and exempt motor carriers accounted 
for some 57.9% of the total intercity ton miles moved by truck. 14 The Inter
state Commerce Commission, for one, has acknowledged that the bulk of 
the intercity motor traffic is, therefore, not regulated and has stressed that 
the enormous extent of unregulated motor carriers represents a continuing 
competitive challenge to common carriers. 

In a very interesting presentation, 15 W.K. Smith stated his belief that 
there has been a decline in the position of common ca~rier trucking relative 
to private and exempt truck carriage. Significantly, he added that the use 
of private and other forms of nonregulated truck transportation now consti
tutes the largest share, revenue basis, of intercity freight. Quoting from the 
Summary of National Transportation Statistics released by the Department 
of Transportation in its Annual Report in June 1976, he stated that some 
26.1 billion dollars were expended for unregulated intercity trucking while 
some 22.7 billion dollars were expended for regulated intercity trucking.16 

Are the common carriers concerned? They appear to be. In a 1980 
projection survey conducted by the AT A, 1? it was concluded that there is 
unmistakable evidence that the regular route carriers face their most signifi-

6. PRIVATE CARRIER CONFERENCE, AMERICAN TRUCKING ASSOCIATIONS, THE PRIVATE CARRIER 2 
(n.d.). 

7. Id. 
B. Id. 
9. Id. 

10. Id. 
11. Id. 
12. Id. 
13. Id. 
14. BUREAU OF THE CENSUS, U.s. DEP'T OF COMMERCE, 1972 CENSUS OF TRANSPORTATION: 

TRUCK INVENTORY AND USE SURVEY (1972). 
15. Address by W. K. Smith, Vice President of Transportation, General Mills. 
16. Id. 
17. Ex Parte No. MC-9B, New Procedures in Motor Carrier Restructuring Proceedings (Inter

state Commerce Comm'n, April 20, 1976), Initial Statement of Regular Common Carrier Confer-
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cant and fastest-growing competition in the form of private trucking. 18 This 
study showed that shipments under 500 pounds are not significant to pri
vate carriers with only 3% of this traffic moving in private carriage and with 
no increase projected by 1980. 19 However, the Common Carrier Confer
ence anticipated that there will be increasing diversion of traffic to private 
carriage in other weight categories. For example, in the 500 to 5,000 
pound category, 8% moved in private carriage in 1976. This is scheduled 
to increase to 10% in 1980, a 25% increase. 2o In the 5,000 to 10,000 
pound category, the common carriers believe that 13% of the shipments 
moved in private carriage in 1976 and that this would grow to 20% by 
1980. This is a 54% increase. 21 Shipments weighing over 10,000 
pounds moved approximately 24% in private carriage in 1976. This 
number would grow to approximately 39% by 1980. This is a 62% in
crease. 22 Overall, the common carriers believe that approximately 40% of 
available tonnage in 1976 moved in private carriage and that this is slated 
to go to 52% in 1980, an increase of 30%.23 

ACCOUNTING FOR THE SHIFT 

Why the shift to private carriage? The universal answer is dollars
dollars in terms of direct reductions in costs compared to common carrier 
rates or dollars in terms of service which may be described as "keeping the 
customer." Service and economics vie as the only reasons for this growing 
movement toward private carriage and away from regulated carriage. Most 
observers conclude that this shift is symptomatic, that there is something 
wrong with the way the regulated carriers .conduct their business and with 
the way they are regulated by state and federal agencies. 

Most companies do not want to go into private carriage. They are in it 
because they have to be. They would prefer to rely, to the extent reason
ably possible, on regulated carriers to handle their traffic. Transportation is 
an alien business to them, one they must learn in terms of diversification 

ence of American Trucking Associations, Inc., Appendix B: Report of Regular Common Carrier 
Conference by the Competitive Transportation Committee. 

18. Id. at 4. 
19. Id. 
20. Id. at 5. 
21. Id. 
22. Id. 
23. Id. That private carriage plays a major role in the nation's surface freight distribution sys

tem is confirmed also by the Industrial Shippers Survey (Plant Level), published by the United States 
Department of Transportation, September 1975. 49.2% of those surveyed used either company
owned or leased vehicles to transport some of their output. More importantly for purposes of regu
latory decision making, the study found that 46% of the surveyed companies projected an in
creased use of private transportation in the future. Overwhelmingly, they reported that service and 
cost considerations (or both) were their primary reasons for operating a private fleet. 
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from the normal primary businesses with which they are familiar. Notwith
standing, even if we had the best regulated trucking system in the world, 
there still would be a considerable amount of private carriage. No one ex
pects otherwise, but I submit to you that the very dimension of private car
riage, its growth trend, exemplifying as it does a shift away from regulated 
carriage, suggests that those who advocate a serious, nonpartisan exami
nation of the regulatory structure may have sound reasons for endorsing 
such an examination. Unfortunately, however, all too often the debate be
comes clouded with too much propaganda. 

Alfred F. Dougherty, Jr., Director of the Bureau of Competition of the 
Federal Trade Commission, stated, in criticizing the current rate bureau sys
tem for fixing common carrier rates, that such a system tends to raise the 
prices charged through the tariffs on the regulated truckers. He stated that 
unregulated truck rates in Canada, for example, are about seven percent 
lower than corresponding rates in the United States. 24 Even regulated car
riers that do not belong to rate bureaus have testified that their rates are at 
least five percent lower than the rates of bureau members. Additionally, 
case studies examining reasons for shifts by shippers from common to pri
vate carriage have often found that the shippers have concluded they can 
maintain the same service at a lower cost. Dougherty's views are reflective 
of one of the principal areas of regulatory reform debate today, namely, the 
way rate bureaus are administered. At present they are immune from the 
impact of antitrust laws by virtue of exemptions granted by Congress and 
sustained by the Interstate Commerce Commission. But the rate bureaus 
are under deep challenge at the ICC by the Antitrust Division of the Depart
ment of Justice; we may see some change here. 

Those who argue that the rate bureau concept is an abuse stress that it 
creates inflated regulated truck rates and this, in turn, creates an economic 
climate where shippers find it increasingly attractive to switch to private car
riage. They argue that if there is no change in the rate bureau concept, 
shippers having freedom of choice will increasingly move to private car
riage, thereby effecting their own version of regulatory reform no matter 
what the Interstate Commerce Commission does or doesn't do. 

In a practical vein, Joe Sims, a former Deputy Assistant Attorney Gen
eral, Antitrust Division, Department of Justice, has assailed the rate bu
reaus. 25 In his view, the regulated trucking industry is a legal cartel. He 
charged that as a cartel the regulated trucking industry is doing a better job 
than many "honest-to-gosh cartels" in the most important function of a car-

24. Federal Regulation of Ratemaking in the Motor Carrier Industry: Hearings Before the Sub
comm. on Antitrust and Monopoly of the Senate Comm. on the Judiciary, 95th Cong., 1 st Sess. 7 
(1978) (statement of Alfred F. Dougherty). 

25. Address by Joe Sims, Deputy Assistant Attorney General, Antitrust Division, 49th Annual 
Meeting of the Association of ICC Practitioners (June 22, 1978). 
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24. Federal Regulation of Ratemaking in the Motor Carrier Industry: Hearings Before the Sub
comm. on Antitrust and Monopoly of the Senate Comm. on the Judiciary, 95th Cong., 1 st Sess. 7 
(1978) (statement of Alfred F. Dougherty). 

25. Address by Joe Sims, Deputy Assistant Attorney General, Antitrust Division, 49th Annual 
Meeting of the Association of ICC Practitioners (June 22, 1978). 
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tel-making monopoly profits. He alleged that trucking companies make 
more money than they would in a competitive market. 26 He cites as sup
port for his view ICC statistics on earnings of Class I motor carriers. In the 
calendar year ending December 31 , 1977, according to the ICC, the return 
on equity of these carriers averaged 19.66%-up almost 3% from the pre
vious year. It would have been much higher except for the Western District, 
where carriers only managed, according to Mr. Sims, a 15.95% return on 
equity. In both the Eastern and Southern Districts, he pointed out that the 
average return on equity exceeded 20%! In drawing comparisons, he 
pointed out that domestic trunk airlines have in recent years only been earn
ing about 7%, although they have been doing much better recently. The 
median for all U.S. industries is generally thought to be somewhere around 
14%.27 

Moreover, he charged that this 20% rate of return does not include the 
13% per year appreciation in the value of certificates-' 'those four billion 
dollar guardrails that keep out the rabble and insure high profits for those 
already in," according to Mr. Sims. 28 Whether or not he is correct, I do not 
know; but I do know that the whole concept of rate bureaus is in for a 
profound reexamination. Whether their current use will be reaffirmed, modi
fied, or discontinued remains to be seen. But what does not remain to be 
seen is the reaction of private carriers who are increasing the size of their 
fleets. Here we see the paradox of the marketplace reforming itself irre
spective of what the Department of Justice, the Interstate Commerce Com
mission, and the regulated trucking industry do. 

As I see it, what I have said so far and the figures I have quoted to you 
underscore the soundness of the decision of many companies to com
mence in a very substantial way proprietary fleet operations. As a result of 
a recent survey, a typical large company has concluded that about forty 
million dollars was spent on regulated truck transportation. But with the 
establishment of a transportation division, private carriage would offer this 
company a 1 5% reduction from the prevailing common carrier rates. This 
discount is acknowledged to be approximately equal to the sum of the com
mon carriers' marginal profit, administrative, and sales expenses. By pro
viding service equivalent to or better than that offered by commercial 
carriers, private carriage would supplant 20% of the company's estimated 
commercial truck traffic during the first year of operations and, selectively, 
increase penetration in future years to a rate of 30 to 40%. Relating this 30 
to 40% figure to the 1976 survey figure of forty million dollars, and this no 
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doubt will increase, you see exemplified in one company the very shift of 
traffic for economic and service reasons that I have been talking about. 

DRIVER UNIONS OPPOSE REFORM 

It may be difficult to accept that there are bureaucrats in Washington 
who actually want to reduce the amount of regulation which they impose on 
American industry. But this is true today. Here we have another irony. 
Those in industry who benefit from regulation because of its limitation on 
competition resist a reduction in the quantity of regulatory burdens because 
to the extent these burdens are reduced, competition is increased. This 
resistance to reform is not only true among the trucking companies them
selves, but it is also true of the driver unions, principally the Teamster union. 
To this degree, labor and management in the regulated trucking industry 
see eye to eye and both are on the defensive about any significant measure 
of regulatory reform which would have the impact of increasing competition 
and reducing union driver membership. 

Recently, Frank Fitzsimmons, the President of the International Broth
erhood of the Teamsters, publicly berated the ICC by saying: "Can you 
imagine, these bureaucrats in Washington are actually trying to reduce reg
ulation in the trucking industry! "29 As some people see it, Frank Fitzsim
mons is being forced to bargain with the Blackbeard of regulatory reform 
while the regulated trucking industry is walking the "deregulatory" planks. 

Regardless of whether this is true or not, we must acknowledge that 
the Teamsters are a potent force in the regulated trucking industry and that 
their bargaining prowess has an impact on private carriage. As you know, 
private carriers as such are not a party to the National Master Freight Agree
ment and will not be sitting around the bargaining table in the next few 
months in an attempt to negotiate another three year Master Freight Agree
ment. To this extent private carriers have more freedom and a little immu
nity from the economic impact of such bargaining. Moreover, even where 
private carriers use Teamster drivers, they negotiate independently White 
Paper contracts that are tailored to their own needs and which differ in 
many respects in terms of economics and working rules from the National 
Master Freight Agreement. 

There is, however, an overriding irony because, to the extent that the 
Teamsters are successful every three years in forcing up the wage and 
fringe benefit levels (and I might add parathentically that Mr. Fitzsimmons is 
looking for a forty percent increase this time around) Teamsters" improve, " 
if I can use that word, the economic climate for private carriage. Private 
carriers have a better control over their costs and when the tariff rates begin 
to reflect the increases bargained with the regulated trucking industry by the 
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IBT, it becomes all the more economically attractive for shippers to acceler
ate the shift toward private carriage and away from regulated carriage. So 
to this extent, the very near-term success of the Teamsters in raising wage 
and fringe benefits also may be adjudged in a parallel sense a long-term 
failure! This is privately admitted by certain Teamster officials who, al
though they express concern about the growth of private carriage, are can
did enough to admit that they are a principal contributor to this very growth. 

Recent reports indicate that the number of truck drivers in the 2.4 mil
lion-member Teamsters union has fallen to about 300,000 at present, 
down perhaps 25% from a decade ago. 30 The union's top negotiators 
clearly see this trend. Some ofthis decline in Teamster driver membership 
may be attributed to the fact that the percentage of the nation's freight 
hauled by predominantly nonunion irregular route carriers rose from 24.5% 
in 1965 to 28% in 1976. During the same period, the share of freight 
hauled by highly-unionized, regular route carriers fell from 34 to 26.5%. 
But also figuring into this equation is the growth of private carriage with 
nonunion or non-Teamsters' union drivers being utilized. The IBT's top 
negotiators clearly see this trend. 31 

In 1976, the Teamsters won wage and benefit increases totalling 35% 
in the Master Freight Agreement that expired last March 31 , and the drivers 
now earn an average of $25,000 to $30,000 a year. "They are making a 
lot of money, and they know it," says Roy L. Williams, Chairman of the 
union's central conferenc~ and a key national negotiator. Instead of 
money, he says, "This year the emphasis is going to be on getting more 
free time.' '32 This will be in the form of longer vacations and fewer hours at 
the wheel for over-the-road drivers. Rest assured that if this is the goal, it 
will be more time off for the same amount of money with ever-increasing 
costs to all kinds of carriers. So money it is and more of it! 

DRIVER LEASING ACCELERATING GROWTH OF PRIVATE CARRIAGE 

Enhancing still further the increasingly attractive economic environ
ment, driver leasing is accelerating the growth of private carriage. This 
service industry has been growing very rapidly. It is rare today for a com
pany that decides to go into private carriage not also to give serious consid
eration to the concept of leasing drivers who would remain for payroll and 
labor relations purposes as employees of a driver leasing company, but be 
utilized in a day-to-day sense by a private carrier as would directly-em
ployed drivers. Many driver leasing companies can offer very expert labor 
relations counseling and are potent negotiators when it comes to dealing 
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with any driver union. This translates into an economic advantage. By us
ing such driver leasing companies, many private carriers have found that 
they achieve an effective labor relations advantage while at the same time 
having the benefit of private carriage. In a unionized driver situation, leas
ing tends to make for labor relations harmony and this, in turn, has both 
tangible (or measurable) and intangible economic advantages. Sometimes 
drivers can be leased more cheaply than they can be directly employed, 
even when the wage scales are identical, because of negotiated work rules 
and savings in overhead or administrative expense. There are fewer labor 
disruptions and, frequently, there is less driver turnover. Moreover, many 
private carriers are leasing non-union or non-Teamsters' union drivers. This 
also translates into dollars, efficiency, and smooth operations and consti
tutes a parallel inducement to private carriage expansion. 

Just what will happen with respect to the upcoming National Master 
Freight Agreement negotiations is anybody's guess at this time. The Carter 
administration is really up against it with regard to inflationary factors. The 
Teamsters' negotiation is regarded as the key union wage pact for 1979 as 
far as inflationary implications are concerned. In this, too, there is a para
dox because Frank Fitzsimmons is certainly a persona non grata at the 
White House. This is particularly nettlesome to a man of such power. Mu
tual acceptance is the usual badge of honor in Washington among the peer
age of the powerful. As a result of the government's pension investigations, 
particularly as regards the central states trust fund, the Teamsters have had 
little to do with Labor Secretary Ray Marshall, and the White House has 
publicly shunned Teamster President Frank Fitzsimmons. The conse
quence has been an almost total absence of any coherent labor relations 
policy toward the upcoming trucking negotiations. As one administration 
official is reported to have said, "How the hell are you going to get a settle
ment with the Teamsters when Fitz wants an invitation to the White House 
and Marshall wants to send him to jail?"33 

CONCLUDING OBSERVATIONS 

May I offer you a few concluding observations. Whether they will be 
proven true in the future remains for the future to tell us. 

First, private carriage is here to stay. If, for whatever reason, a com
pany enters private carriage, it will probably stay in it. This will be true no 
matter what degree of regulatory reform we get, if any, which might erode 
the economic basis for going into private carriage in the first place. Once 
companies make the commitment to private carriage and structure their op
erations around it, there is scant likelihood that they will ever phase it out 
notwithstanding any change in the economic climate. 

33. Deadline Near for Voluntary Anti-Inflation Plan, Wash. Post, Sept. 10, 1978, at 4, col. 2. 
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Second, private carriage will continue to grow disproportionately to the 
growth of the gross national product if some changes are not made in the 
regulatory scene. Moreover, in the broadest sense, no matter what hap
pens, private carriage will also be a substitute regulator or aid to direct regu
lation of the trucking industry by the Interstate Commerce Commission. 
This, however, is no reason to be complacent and, although private carriers 
in a special sense may be opting out of the regulatory reform debate, they 
still will be impacted by the consequences of this debate. 

Third, the proprietary fleet will be recognized as a national resource. I 
have already given you the figures and dimension of this private fleet. The 
idea that the common carrier system is the backbone of the national trans
portation system must be concluded to be a myth. Indeed, a substantial 
argument can be made that unregulated motor carriage, principally private 
carriage, constitutes the backbone of the national transportation system. 
This in turn suggests that national policies should take this into account. I 
think they will! 

Fourth, there are growing pressures to increase competition via regula
tory reform. One source of these pressures is the Carter administration. If 
the Teamsters try to get too much, President Carter will probably accelerate 
the regulatory reform pace by introducing more competition in the trucking 
industry. This, in turn, would give the Teamsters pause because when this 
happens, Teamster driver membership will decline still further. Another 
source of this pressure to increase competition is inflation itself. There is a 
strong move within the federal government to increase competition gener
ally in all industries to shake out the alleged "regulatory fat." This process 
is thought to be anti-inflationary and should not be discounted as a potent 
factor heating up the regulatory reform debate. 

Fifth, another factor, quite apart from the others, is the growing resent
ment against the layering of regulation on American industry and the costs 
which are involved in meeting these regulatory requirements. This, of 
course, is broader than trucking regulation, but trucking regulation is caught 
up in this grassroots movement. It is influencing the people in Washington 
very heavily to minimize or do away with, wherever possible, the ever-grow
ing heap of regulations imposed on business. This is a potent force which 
in my opinion will continue to grow in dimension and will have telling ef
fects. 

Sixth, still another factor is Senator Kennedy. As Chairman of the Sen
ate Subcommittee on Antitrust and as the future Chairman of the Senate 
Judiciary Committee, he is an enormously powerful factor. He has been 
holding hearings which have been highly critical of the regulated trucking 
industry. Alone or in combination with the other factors, Senator Kennedy 
cannot be dismissed and must be recognized as having an increasingly 
potent impact in the regulatory reform debate. 
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Seventh, we of course have the Antitrust Division of the Department of 
Justice. I have previously spoken about its activities. Such activities are 
increasing and the Division is participating in ICC proceedings when regula
tory reform issues are being considered. The Antitrust Division is very pro
competition and wants to reduce the amount of regulation or otherwise in
crease the alternatives to the use of regulated industry service. This has 
already been achieved in the telephone industry. 

Eighth, we have the growing impact of airline deregulation. We all 
know the growth in the airline passenger traffic occasioned by the so-called 
"discount" fares. There is increasing movement at the CAB to deregulate 
the airline industry still further. This, in turn, is generating more momentum 
and intensifying the trucking industry regulatory reform debate. I am not 
making a value judgment on the comparison. I am simply suggesting that it 
is a contributing factor which proponents of regulatory reform cite as at 
least partial proof of the effects of competition in lowering rates. 

Last, but not least, is the activity of the Interstate Commerce Commis
sion itself. As I said earlier in my remarks, the ICC is doing what regulatory 
bodies rarely do by trying to reduce the amount of regulation on the industry 
it regulates. This has been done under the recent chairmanship of A. 
Daniel O'Neal. At present the ICC is down to six commissioners, and the 
chances are that the Commission make-up will increasingly reflect the regu
latory reform views of Chairman O'Neal. He has already taken many steps 
suggested by the ICC Task Force on regulatory reform and no doubt will be 
taking more in the future. To a great degree, the Carter administration and 
the Congress are looking to Chairman O'Neal to continue to initiate regula
tory reform measures. 

Noting that one should be wary of analogies, I still cannot help thinking 
of the telephone industry. Ten years ago AT&T and the Bell System had an 
absolute monopoly on telephone equipment and service used by all of us in 
the territories they serve. An unknown man from Dallas, Tom Carter, ap
proached the courts in Texas and the Federal Communications Commis
sion in Washington, asking that his Carterphone be allowed to be used by 
people who had mobile telephones in their cars so that they could talk to 
their homes and offices over Bell System lines. 

The reaction of the Bell System was one of massive resistance and not 
one of minor accommodation. By opposing big, the Bell System lost big 
because ten years later, Bell had lost its monopoly on telephone equip
ment. You are now able to buy for your home and for your office any kind 
of telephone equipment you choose. The opportunity to make a minor ac
commodation with Tom Carter would have prevented the collapse of the 
telephone equipment monopoly. The Bell System would still have, with the 
exception of a minor accommodation for the Carterphone, the ability to re-
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quire that you lease Bell Telephone equipment for your home and for your 
office. 

In a parallel vein, the Bell System made the same mistake of massive 
resistance to private line competition. A little entrepreneur proposed a pri
vate line microwave system between Chicago and St. Louis about ten years . 
ago. Young Jack Goeken was rebuffed by the Bell System which said he 
would be skimf!1ing its cream and which resisted the licensing of such a 
system at the Federal Communications Commission. Here again the policy 
of massive resistance was a grossly defective management judgment by 
AT&T. It lost and has since lost all the ensuing Commission and court bat
tles dealing with competition with new common carriers and with unregu
lated businesses that wanted to sell telephone equipment to users 
throughout the country. 

Ten years later, we have the paradox of AT&T and the Bell System on 
the defensive before a Congress which now seeks to codify competition as 
a way of life within the telephone industry. The Bell System brought this on 
itself by a policy of massive resistance to even the slightest change. It 
never reached, early on, as it should have, an accommodation with 
change. 

At its core, the problem was a failure of regulated industry leadership. 
Good leadership recognizes the temper of the times and accommodates 
change without doing fundamental violence to its own interests. We think 
this experience may offer some parallel insights into the current status of 
the regulated trucking industry today. Whether the trucking industry will, 
with its leadership, have the wisdom and the ability to progress with the tide 
of change, shape and contain it, adapt to it where necessary, and then 
progress to ever-increasing growth, is an unanswered question. 

I suggest, however, that if the massive resistance to change of any 
dimension is maintained, we will see more change than we need and the 
regulated trucking industry, unnecessarily, will continue defaulting to private 
carriage. 
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