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The Administrative Conference of the United States has commented upon the recommen
dations of the American Bar Association to amend the Administrative Procedure Act. 
Those recommendations, while general in nature, have considerable relevance as applied to 
the area of transportation law. This is iIIl1strated by the A.B.A. recommendation calling 
for improved definition of "rule" and "order" so as to distingllish more sharply between 
rlliemaking and adjlldication . ... The Editors. 

STATEMENT OF THE ADMINISTRATIVE CONFERENCE ON 
THE ABA PROPOSALS TO AMEND THE ADMINISTRATIVE 

PROCEDURE ACT (Adopted June 7-8, 1973) 

In August, 1970 the House of Delegates of the American Bar Associa
tion adopted twelve resolutions calling in general terms for amendments 
to the Administrative Procedure Act. They are a val.uable means of focus
ing the attention of the Administrative Conference, the organized bar, 
and other interested persons upon revisions and improvements in the 
APA suggested by a quarter-century of experience. 

The Conference has studied the resolutions and the implementing rec
ommendations prepared by the Administrative Law Section of the ABA. 
The Conference has expressed its views in recommendations previously 
adopted respecting the subject matter of several of the resolutions. We 
believe it desirable, however, to state in a single document our views on 
the resolutions and on those parts of the implementing recommendations 
which appear to raise issues separate from those posed by the resolutions, 

Resolution No. I: 

The Conference approves in principle Resolution No. I, calling for 
improved definitions of "rule" and "order" so as to distinguish clearly 
between the nature of rulemaking and the nature of adjudication. The 
Conference has commenced, and will continue, the further study that is 
needed to determine how this can most effectively be achieved. 

Resolution No.2: 

The Conference agrees with Resolution No.2. We have previously 
called for eliminating from 5 U .S.c. §553 the exemption for rules relat
ing to "public property, loans, grants, be.nefits, or contracts" (Recom
mendation No. 69-8). We also favor limiting or eliminating the present 
exemption that applies whenever a military or foreign affairs function is 
involved, provided that appropriate safeguards can be retained to protect 
the aspects of those functions that concededly need special treatment. 
This subject deserves further study, which the Conference has already 
begun, 
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Resolution No.3: 

Resolution No.3 would extend the existing provisions regarding sepa
ration of functions in 5 U .S.c. §554(d) to all formal proceedings, both 
adjudicatory and rulemaking; the existing exceptions for ratemaking, 
initial licensing, and formal rulemaking generally would be eliminated. 
With respect to such formal proceedings, the Conference approves this 
proposal insofar as it applies to agency staff who have actually engaged 
in investigative or prosecutorial functions in the particular proceeding, 
including persons who have actually exercised supervisory authority over 
such functions once the formal phase of the proceeding has commenced. 
We do not believe, however, that agency officials having generally organi
zational or supervisory responsibility for such functions should, solely by 
virtue of that responsibility, be barred from performing their customary 
function of advising agency members in proceedings not presently cov
ered by 5 U.S.C. §554(d). 

Resolution No.4: 

The Conference approves the purpose of Resolution No.4, which seeks 
the prohibition of ex parte communications between agency members and 
parties or other interested persons outside the agency on any fact in issue 
in an adjudicatory or rulemaking proceeding subject to 5 U .S.C. §§556 
and 557. We leave open for further consideration by the Council and 
cognizant committees whether this objective can most advantageously be 
sought by legislation or by agency rules. 

Resolution No.5: 

As the numerous Conference recommendations of general applicability 
indicate, the Conference endorses the principle of uniformity of adminis
trative procedures-including procedures governing the conduct of for
mal adjudication-where considerations of fairness or expedition do not 
justify differences. It is extremely difficult to determine, however, where 
such considerations are widely applicable without an intensive agency-by
agency examination of the particular procedure in question. As a matter 
of priority, the advantages go be gained by seeking standardization 
through agency-by-agency examination of a procedure whose only appar
ent flaw may be its non uniformity are not always as important as im
provement of some procedures whose actual operation has been shown 
to be defective. The work involved, and hence the opportunity cost, be
comes even greater if the uniform procedure is to be not merely recom
mended but imposed, making it necessary to pass upon exceptions for 
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particular agencies. For these reasons, theConference would not desire a 
statutory mandate to enforce the single goal of uniformity with respect 
to particular provisions of administrative law, but would prefer to further, 
as it has in the past, all the values of sound administrative proce
dure-including the value of uniformity-by making recommendations in 
those areas where the need and the utility of Conference action are most 
apparent. 

Resolution No.6: 

The Conference has already called for agencies to consider delegating 
final decisional authority to presiding offic{:rs or to intermediate appellate 
boards, subject to discretionary review by the agency (Recommendation 
68-6). ABA Resolution No.6 and that part of its Recommendation No. 
8 which authorizes such delegation are consistent with and would imple
ment the Conference recommendation, and we endorse them. 

Resolution No.7: 

Resolution No.7 would require agencies "to the extent practicable and 
useful" to provide by rule for prehearing conferences. The Conference has 
already endorsed the principal objective of this resolution, which is in
creased use of prehearing conferences in adjudicatory proceedings (Rec
ommendation 70-4). We agree with the conclusion expressed in ABA 
Recommendation No.7 that pursuit of this objective is best conducted 
through the Conference. 

Resolution No.8: 

The Conference agrees that the presiding officer should have substan
tial authority in the conduct of adjudicatory proceedings. The Conference 
has already recommended legislation to authorize agencies, at their dis
cretion, to accord administrative finality to the decisions of administra
tive law judges (Recommendation 68;6). We endorse the ABA proposal 
insofar as it would achieve that result. 

The Conference shares the Association's view that an Administrative 
Law Judge who has presided over the reception of evidence should exer
cise responsibility for rendering the initial decision, with limited excep
tions. The specification of those exceptions and other matters set forth 
in the ABA's implementing recommendation raise issues which the 
Chairman's Office of the Conference and the Committee on Agency 
Organization and Personnel have studied in some depth and discussed 
with the relevant committee of the Administrative Law Section of the 
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ABA. Since further study and discussion would be fruitful, the Confer
ence takes no position on these matters at the present time. 

Resolution No.9: 

Resolution No.9, as elaborated upon by its implementing recommen
dation, calls for legislation authorizing agencies to provide by rule for 
abridged on-the-record procedures for use by unanimous consent of the 
parties. We do not believe that such legislation would accord the agencies 
any authority they do not already possess, and it might be construed to 
invalidate certain procedures at present employed in the absence of un ani
mous consent. Accordingly, we recommend against implementation of 
this proposal. 

Resolution No. 10: 

Resolution No. 10 would grant all agencies authority to make sub
poenas generally available in adjudicatory proceedings. Those agencies 
which conduct adjudications subject to 5 U .S.c. §§554, 556 and 557 or 
otherwise determined on the record after hearing should, as a general 
rule, possess subpoena power, and subpoenas should be available to the 
parties in such proceedings. We favor an amendment to the Administra
tive Procedure Act which would achieve this result with respect to adjudi
cations subject to §§554, 556 and 557. It is not feasible or desirable, 
however, to make subpoenas available to either the agencies or the parties 
in every case of informal adjudication. Thus, amending the Administra
tive Procedure Act to provide a grant of subpoena power in appropriate 
cases of informal adjudication will require a definition of the category of 
proceedings to be covered; since framing a workable definition is exceed
ingly difficult, it may be found preferable for Congress to make such 
grants of subpoena power on a less general basis. In any event, we favor 
retention of that provision of the Administrative Procedure Act (5 
U .S.c. §555(d)) which permits the agencies to require by rule a statement 
or showing of general relevance and reasonable scope of the evidence 
sought before issuance of a subpoena. 

Resolution No. 11: 

The Conference agrees in principle with the proposal that agencies be 
required to provide by rule the procedure applicable to cases of informal 
adjudication. We are convinced that in view of the vast range of informal 
agency adjudication, more empirical study is necessary before sound pro
cedures of general applicability can be formulated. 
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Resolution No. 12: 

The Conference does not favor at this time amending the Administra
tive Procedure Act to treat agency issuance of prejudicial publicity. We 
believe that there exists at present an adequate legal remedy for agency 
publicity which affects the integrity of an on-the-record agency proceed
ing. We agree with the American Bar Association that agency practices 
in the issuance of publicity adversely affecting persons in their businesses, 
property, or reputations also present a problem, and we have proposed 
in our Recommendation 73-1 means of dealing with it. 

Separate Statement of Max D. Paglin. Earl W. Kintner. Anthony L. 
Mondello. William A. Nelson. Charles F. Bingman and Jqhn H. Powell. 

Jr. 

The above-named members of the Committee on Agency Orgaization 
and Personnel are of the opinion, for the reasons set forth in the Staff 
report accompanying the proposed Recommendation, that the Confer
ence's position on Resolution No.3 of the ABA Proposals (Separation 
of Functions) should be in the form and language originally submitted by 
the Council and various committees, to wit: 

Resolution No.3 

Resolution No. 3 would extend the existing provisions regarding 
separation of functions in 5 U .S.c. §554(d) to all formal proceed
ings, both adjudicatory and rulemaking; the existing exceptions for 
ratemaking, initial licensing, and formal rulemaking generally 
would be eliminated. With respect to rulemaking of particular appl
icability, all ratemaking, and initial licensing, the Conference ap
proves this proposal insofar as it applies to agency staff actually 
engaged in investigative or prosecutorial functions, including the 
actual exercise of supervisory authority over such functions in a 
particular case. We do not believe, however, that agency officials 
having general organizational or supervisory responsibility for such 
functions should, solely by virtue of that responsibility, be barred 
from performing their customary function of advising agency mem
bers in proceedings not presently covered by 5 U.S.C. §554(d). 
With respect to rulemaking of general applicability, the Conference 
belives there should be no statutory requirement of separation of 
functions. 
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Separate Statement of Malcolm S. Mason 

I join in the above statement of Max D. Paglin and other named 
members of the Committee on Agency Organization and Personnel, ex
cept that I favor that portion of the Assembly's amendment to the origi
nal submission which would permit consultation with staff members 
whose exercise of supervisory authority occurs prior to commencement 
of the formal phase of the proceeding. More generally, I am of the view 
that various portions of the Conference's Statement concerning the ABA 
proposals overemphasize notions of formal neatness at the expense of 
realistic examination of the actual problems encountered in actual agen
cies in various kinds of proceedings. 

ADMINISTRATIVE CONFERENCE REPORT EXPLAINING 
PROPOSED 

STATEMENT OF THE ADMINISTRATIVE CONFERENCE ON 
THE ABA PROPOSALS TO AMEND THE ADMINISTRATIVE 

PROCEDURE ACT 
This Report has been prepared by the Chairman's Office of the Conference. It is intended 
accurately to reflect the factors considered by the Council and the Committees responsible 
for the Statement. It does not, however, have their express endorsement. 

Resolution No. 1* 

Resolution No. I, elaboarated upon in the implementing Recommen-

• The proposed Statement on Resolution No. I, as presented to the Assembly by the 
Council and by the Committees on Rulemaking and Agency Organization and Personnel, 
was as follows: 

The Conference approves in principle Resolution No. I, calling for improved 
definitions of "rule" and "order" so as to distinguish clearly between the nature 
of rulemaking and the nature of adjudication. Specifically, we agree that agency 
action of tightly focused applicability should be classified as adjudication whether 
or not it has future effect. This, we believe, is in keeping with the traditional 
understanding of rulemaking as a process akin to legislation which applies to 
open classes of persons rather than identified individuals. 

In endorsing the proposed redefinition, the Conference does not imply that 
fixing the permissible rates of a specific enterprise-the agency activity princi
pally affected-should be treated in all respects like other formal adjudication. 
To the contrary, although we believe that ratemaking, like initial licensing, 
should be made subject to the separation-of-functions requirements of 5 U .S.c. 
*554(d) (with the reservations discussed below in connection with Resolution No. 
3), we are of the view that it should not be subject to the mandatory initial 
decision requirement of 5 U .S.c. §557(b) and should continue to be governed by 
the provision of 5 U .S.c. §556(d) authorizing agencies to require that all evidence 
be submitted in writing. Any amendments of the Act necessary to achieve these 
results should accompany the proposed redefinition of rulemaking. 

224 THE TRANSPORTATION LAW JOURNAL 

Separate Statement of Malcolm S. Mason 

I join in the above statement of Max D. Paglin and other named 
members of the Committee on Agency Organization and Personnel, ex
cept that I favor that portion of the Assembly's amendment to the origi
nal submission which would permit consultation with staff members 
whose exercise of supervisory authority occurs prior to commencement 
of the formal phase of the proceeding. More generally, I am of the view 
that various portions of the Conference's Statement concerning the ABA 
proposals overemphasize notions of formal neatness at the expense of 
realistic examination of the actual problems encountered in actual agen
cies in various kinds of proceedings. 

ADMINISTRATIVE CONFERENCE REPORT EXPLAINING 
PROPOSED 

STATEMENT OF THE ADMINISTRATIVE CONFERENCE ON 
THE ABA PROPOSALS TO AMEND THE ADMINISTRATIVE 

PROCEDURE ACT 
This Report has been prepared by the Chairman's Office of the Conference. It is intended 
accurately to reflect the factors considered by the Council and the Committees responsible 
for the Statement. It does not, however, have their express endorsement. 

Resolution No. 1* 

Resolution No. I, elaboarated upon in the implementing Recommen-

• The proposed Statement on Resolution No. I, as presented to the Assembly by the 
Council and by the Committees on Rulemaking and Agency Organization and Personnel, 
was as follows: 

The Conference approves in principle Resolution No. I, calling for improved 
definitions of "rule" and "order" so as to distinguish clearly between the nature 
of rulemaking and the nature of adjudication. Specifically, we agree that agency 
action of tightly focused applicability should be classified as adjudication whether 
or not it has future effect. This, we believe, is in keeping with the traditional 
understanding of rulemaking as a process akin to legislation which applies to 
open classes of persons rather than identified individuals. 

In endorsing the proposed redefinition, the Conference does not imply that 
fixing the permissible rates of a specific enterprise-the agency activity princi
pally affected-should be treated in all respects like other formal adjudication. 
To the contrary, although we believe that ratemaking, like initial licensing, 
should be made subject to the separation-of-functions requirements of 5 U .S.c. 
*554(d) (with the reservations discussed below in connection with Resolution No. 
3), we are of the view that it should not be subject to the mandatory initial 
decision requirement of 5 U .S.c. §557(b) and should continue to be governed by 
the provision of 5 U .S.c. §556(d) authorizing agencies to require that all evidence 
be submitted in writing. Any amendments of the Act necessary to achieve these 
results should accompany the proposed redefinition of rulemaking. 



HeinOnline -- 5 Transp. L.J. 225 1973

THE ABA PROPOSALS 225 

dation, proposes a fundamental change in the statutory boundary line 
between rulemaking and adjudication. The term "rule" is presently de
fined by the Administrative Procedure Act as "the whole or a part of an 
agency statement of general or particular applicability and future effect 
... " 5 U.S.c. 551(4). Recommendation No. I would delete the words 
"or particular," thus redefining "rule" to mean agency action "of general 
applicability and future effect." Agency action of particular applicability 
and future effect-e.g .. ratemaking-would be reclassified as "adjudica
tion. " 

The words "or particular" in the present definition of rule have long 
been a source of puzzlement to practitioners and students of administra
tive law. As Professor Kenneth Davis has observed, under a literal appli
cation of the words almost every agency process would qualify as rule
making; "adjudication" would cover nothing but licensing, and that only 
because the statute specifically says so. Davis, Administrative Law Trea
tise §502, at 295 (I i58). Early drafts of the Act defined "rule," in accord
ance with the accepted meaning, as "any agency statement of general 
applicability ... " The words "or particular" were added at the eleventh 
hour-after enactment by the Senate. (H. Rep. No. 1980, 79th Cong., 2d 
Sess. App A, p. 283 note 1 (1946). The House Judiciary Committee 
explained that the "change of language to embrace specifically rules of 
'particular' as well as 'general' applicability is necessary in order to avoid 
controversy and assure coverage of rulemaking addressed to named per
sons." The phrase was added, in Professor Davis's view, "to make sure 
that what has traditionally been regarded as a rule will still be a rule even 
though. it has particular instead of general applicability." Davis, Adminis
trative Law Treatise §502, at 296 (1958). 

The proposed redefinition would have a number of specific procedureal 
consequences. Part of formal rulemaking would become formal adjudica
tion, hence subject to the separation-of-functions and mandatory
intermediate-decision requirements of §§554 and 557. Part of informal 

We note that, under the proposed definition, part of what is now informal 
rulemaking would become informal adjudication, and thus no longer be subject 
to the notice-and-comment requirements of 5 U.S.c. §553. The question of ap
propriate procedures for informal adjudication is a subject deserving much fur
ther study. Meanwhile, we believe agencies should continue to accord informal 
action of particular applicability and future effect (though reclassified as adjudi
cation) the procedural protections prescribed for informal rulemaking by 5 
U.S.c. §553. 

The discussion in text is addressed to the above proposal, which was substantially amended 
on the floor of the Assembly. 
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rulemaking would become informal adjudication, and thus no longer be subject 
to the notice-and-comment requirements of 5 U.S.c. §553. The question of ap
propriate procedures for informal adjudication is a subject deserving much fur
ther study. Meanwhile, we believe agencies should continue to accord informal 
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The discussion in text is addressed to the above proposal, which was substantially amended 
on the floor of the Assembly. 
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rulemaking would become informal adjudication, hence no longer subject 
even to the notice-and-comment requirements of §553. Conceivably, some 
agency action of particular applicability might be classified as informal 
rulemaking under the present definition but as formal adjudication under 
the new one, either because Congress might be more inclined to formalize 
a proceeding defined as adjudication or because the courts might be more 
inclined to construe an ambiguous statutory hearing requirement as re
quiring formality (i.e., determination on-the-record). 

The principal argument for the Recommendation-and the basis on 
which the proposed Conference Statement supports it-does not depend 
upon the merits of these specific consequences. It is simply that omission 
of the phrase "of particular" would yield a sounder, more logical defini
tion of "rule," a definition in keeping with our common understanding 
of rulemaking as a process, essentially legislative in character, resulting 
in decisions applicable to open classes of persons, not merely to named 
individuals or closed classes. According to this view, the present definition 
of "rule" does not reflect a basic Congressional judgment that the gener
ality or particularity of agency action is procedurally immaterial; it repre
sents an essentially ad hoc decision to confer the status of rulemaking on 
certain governmental functions-chiefly ratemaking-that had histori
cally been performed by legislatures but differ fundamentally from other 
legislative processes. This faulty definition, it is argued, has been condu
cive to muddy procedural thinking and may well have contributed to the 
un fortunate Congressional tendency to overformalize rulemaking and 
underformalize adjudication. Setting the categories straight might help to 
arrest this tendency. 

Against all this, one can argue that the value of the new definition 
would be outweighed by the difficulty of applying it. For the first time, 
courts would have to determine whether agency action is of general or 
particular applicability, an often difficult question which need not be 
answered under the present statute since nothing hinges upon it. The 
borderline cases would be those involving agency action general in form 
but particular in impact or intent-as when a "rule" not addressed to 
named parties in fact applies to one or a very few individuals. This 
objection would be more telling were it not for the fact that cases trouble
some under the proposed revision are potentially troublesome even now. 
A proceeding "that in form is couched as rulemaking, general in scope 
and prospective in operation, but in substance and effect is individual in 
impact and condemnatory in purpose," (American Airlines v. CAB, 359 
F .2d 624, 631, cert. denied 385 U.S. 843 (1966)) may even now be un
masked as an imposter and subjected to the more rigorous procedures 
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required of formal adjudication. And even agency action concededly 
rulemaking under the statute may, because of its particularity of impact, 
be held to require trial-type procedures as a matter of constitutional due 
process. (see Anaconda Co. v. Ruckelshaus, 31 Ad. L. 2d 1004 (D. Colo. 
1972». Arguably, it is preferable that the issue of "particularity" be 
resolved at the statutory rather than at the constitutional level, and the 
proposed redefinition of "rule" would make this possible. 

It remains to examine the specific consequences of the proposed redefi
nition (a) in the area of informal agency action and (b) in the area of 
formal agency action. 

Informal Agency Action 

Agency action of particular applicability and future effect is presently 
. classified as rulemaking. Unless required by statute to be based on the 
record of an administrative hearing, it is informal rulemaking. Under 
Recommendation No. I, it would become informal adjudication. The 
APA prescribes trial-type procedures for formal rulemaking and adjudi
cation, notice-and-comment procedures for informal rulemaking and no 
procedures at all for informal adjudication. Thus, adoption of Recom
mendation I would relax, rather than tighten, the procedural require
ments for this important class of agency action. This might well be con
sidered an undesirable result. To be sure, ABA Resolution No. II 
proposes certain procedural reforms in the area of informal adjudication, 
requiring each agency to establish procedural rules calling for at least one 
level of internal review and providing that notice of adverse action be 
accompanied by a written statement of reasons. This Resolution, how
ever, presents formidable difficulties of its own. See p. 29, infra. Even if 
adopted, moreover, Recommendation No. II would seems to afford less 
in the way of procedural protection than the notice-and-comment require
ments of§553, which likewise demand a statement of reasons and in addi
tion provide opportunities for written, and where appropriate, oral com
ment and argumentation. The proposed Conference Statement, in ac
cordance with the views of the Committee on Rulemaking, suggests that 
agencies continue to use these notice-and-comment procedures for infor
mal action of particular applicability and future effect, even though such 
action be reclassified as adjudication. 

Formal Agency Action 

Much more important are the consequences of Recommendation No. 
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I in the area of formal agency action. These consequences are worth 
spelling out. 

I) Section 554(d) of the Act, which applies to formal adjudication but 
not to formal rulemaking, provides that a hearing examiner may not 
"consult a person or party on a fact in issue, unless on notice and oppor
tunity for all parties to participate" or "be responsible to or subject to 
the supervision or direction of an employee or agency engaged in the 
performance of investigative or prosecuting functions for an agency." It 
further provides that an "employee or agent engaged in the performance 
of investigative or prosecuting functions for an agency in a case may not, 
in that or a factually related case, participate or advise in the decision, 
recommended decision, or agency review ... except as witness or coun
sel in public proceedings." These "separation of functions" requirements 
do not apply, however, "in determining applications for initial licerises" 
or "to proceedings involving the validity or application of rates, facili
tites, or practices of public utilities or carriers." Recommendation No. I 
would make these requirements applicable to certain type of proceedings 
presently classed as rulemaking-e.g., approval of corporate reorganiza
tions by the SEC-but not to ratemaking, which would still be expressly 
excepted. Only the elimination of that exception-as proposed by ABA 
Recommendation No.3-would bring separation-of-functions to rate
making. 

2) Section 556(d) provides that a party to any formal proceeding "is 
entitled to present his case or defense by oral or documentary evidence 
... ," except that in "rulemaking or determining claims for money or 
benefits or applications for initial licenses an agency may, when a party 
will not be prejudiced thereby, adopt procedures for the submission of all 
or part of the evidence in written form." The negative implication is that 
in matters of adjudication other than initial licensing or claims determi
nation, no party may be denied the opportunity for oral presentation of 
testimony, at least where material facts are in issue. Under Recommem
dation No. I, a party to a ratemaking proceeding could be avoided only 
by carving out a specific exception for ratemaking, and the proposed 
Conference Statement so recommends. 

3) Section 557(b) of the Act requires an intermediate decision-either 
initial or recommended-by an administrative law judge, in all cases 
other than rulemaking or initial licensing. There the intermediate deci
sions may take the form of a tentative decision of the agency heads or a 
recommended decision of a responsible staff member, or may be omitted 
altogether if the agency finds on the record "that due and timely execu
tion of its functions imperatively and unavoidably so requires." Under 
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Recommendation No. I, that exception would no longer apply to rate
making or other rulemaking of particular applicability but would con
tinue to apply to initial licensing and to rulemaking of general applicabil
ity. I f the intermediate decision procedure is to remain flexible in rate
making-as the proposed Conference Statement recommends in connec
tion with Resolution No.8-adoption of Recommendation No. I must 
be accompanied by a specific exception for "ratemaking," along with 
rulemaking and initial licensing. 

Recommendation No. I, however, cannot be considered in isolation 
from other components of the ABA package which deal specifically with 
separation of functions and intermediate decision. Recommendation 
Nos. 3, 4 and 8, if adopted without modification, would eliminate all 
functional differences between on-the-record adjudication and on-the
record rulemaking (except that created by the written evidence provision 
of §556(d)) and thus deprive Recommendation No. I of nearly all practi
cal consequence in respect to formal proceedings. 

Thus, if one's goal is to establish a uniform procedural rule for all 
agency action required by statute to be based on a hearing record-the 
goal which underlies Recommendation Nos. 3 and 8-Recommendation 
No. I is neither necessary nor even helpful; it is redundant. If, on the. 
other hand, one's goal instead is to establish a uniform rule for a narrower 
class of agency action-namely, that which is both on-the-record and of 
particular applicability-Recommendation No. I, along with certain 
other changes, is a convenient means. Under this principle, the 
separation-of-functions and mandatory-intermediate-decision require
ments would apply to initial licensing, ratemaking, and other proceedings 
involving named parties but not (as under Recommendation Nos. 3 and 
8) to rulemaking of general applicability. This result would be accom
plished by adopting Recommendation No. I, deleting the initial-licensing 
and ratemaking exceptions in §554(d) (without transferring the 
separation-of-functions requirements, as under Recommendation No.3), 
and deleting the initial-licensing (but not the rulemaking) exceptions in 
section 557(b). 

The proposed Conference Statement does not, however, adopt the ap
proach just outlined. It takes the position that ratemaking of particular 
applicability (though reclassified as adjudication) ought not be made sub
ject to the mandatory initial-decision requirement of section 557(b)-a 
position, it might be added, not inconsistent with ABA Recommendation 
No.8 (which would authorize omission of the presiding officer's decision, 
upon appropriate findings, not only in ratemaking and initial licensing, 
but in all formal agency proceedings.) The proposed Statement expresses 
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the further view that ratemaking, along with initial licensing, should be 
subject to the separation-of-functions requirements of section 554(d), 
with the limited exceptions discussed in connection with Resolution No. 
3. See p. 9, inJra. 

Resolution No. 10 

ABA Resolution No. 10 would grant authority to all agencies to make 
subpoenas generally available in adjudicatory proceedings. The imple
menting language contained in the ABA Recommendation provides that 
"each agency is authorized to issue subpoenas in every case of adjudica
tion." The Recommendation also directs the agencies to "issue such 
subpoenas upon request made by any party" and to provide a procedure 
for quashing or modifying subpoenas on motion. 

The Resolution and Recommendation were considered by the Confer
ence's Committee on Compliance and Enforcement Proceedings. It was 
assisted by a report prepared by Richard Berg, Executive Secretary of the 
Conference. 

Grant oj Subpoena Power 

The Committee concluded that the Resolution and Recommendation 
raised two significant problems. The first was in what category of pro

'ceedings should subpoena power be granted. The Administrative Proce
dure Act does not presently grant subpoena power to any agency, but 
merely provides that where agency subpoenas are authorized by law, i.e .. 
by the statute governing the agency or program in question, subpoenas 
shall be made available to parties, 5 U.S.c. §555(d). The ABA Resolution 
is not entirely clear as to what it means by "adjudicatory proceedings" 
but the Recommendation provides for authority to issue subpoenas "in 
every case of adjudication," and this language would appear in section 
555, which is not limited in its 2pplicability to proceedings governed by 
sections 556 and 557. 

While the precise meaning of "adjudication" is in some doubt, the term 
includes a great many essentially informal proceedings which do not at 
present involve either a trial-type hearing or any structure for defining 
and resolving factual issues in an adversary context. Naturally, in such 
informal proceedings subpoena power is presently lacking, and it is diffi
cult to imagine how it would be used were the ABA's Recommendation 
to be adopted. To permit parties to an adjudication to obtain subpoenas 
appears to assume either a trial-type hearing at which the subpoenaed 
witness is to testify or, at the least, a procedure sufficiently complex to 
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include a formal commencement of the proceeding, a definition of the 
issues on which evidence is to be considered, and a procedure for collect
ing, assembling, and submitting the evidence to the agency. A major 
question mark in the ABA proposal is whether it should be interpreted 
to require for every case of adjudication a procedural format which will 
permit effective use of subpoenas where facts are in dispute, or merely 
to provide that where agency proceedings are carried on in such a format 
the subpoena power will be available. In any event a serious problem 
inherent in the ABA proposal is how it can be applied to informal and 
unstructured adjudications. 

A narrower approach would be to grant subpoena power in all proceed
ings subject to section 554 of the Administrative Procedure Act, that is, 
on-the-record adjudications. This would be consistent with paragraph 9 
of the Conference's Recommendation No. 70-4, addressed exclusively to 
such proceedings, which stated that the presiding officer should have 
power to issue subpoaens ai any time during the course of the proceeding. 
The practical effect of such an amendmemt to the APA would be rather 
limited, however. The staff study disclosed that in only a handful of 
proceedings clearly subject to section 554-among them, proceedings in 
the Postal Service and the Food and Drug Administration, and public 
land contests in the Department of the Interior-does there appear to be 
a need for a grant of subpoena power or a broadening of existing sub
poena power. A possible disadvantage of amending the APA to grant 
subpoena power in proceedings governed by section 554 is that this might 
precipitate litigation over the question whether a particular proceeding is 
or is not subject to section 554. At present an agency may resolve doubts 
in favor of coverage, and if its procedures comply with section 554 no one 
is in a position to object. In other situations, such as contract appeals and 
debarments, it has been generally assumed that section 554 is inapplica
ble. Although a plausible case for coverage can be made, parties have, 
apparently, not felt sufficiently aggrieved by the existing administrative 
procedures to litigate the question. If, however, existence of agency sub
poena power turns on the answer, parties and even witnesses might com
pel the resolution of what has been hitherto a largely academic question. 

A middle approach would be to grant subpoena power in proceedings, 
whether or not governed by section 554, which are structured as adversary 
proceedings with trial-type hearings. A number of proceedings of this 
nature are presently conducted without subpoena power, notably, con
tract appeals, debarment cases, and adverse action proceedings for em
ployees in the civil service (see Conference Recommendation No. 72-8). 
Implementing this approach by amending the APA presents considerable 
drafting problems, however. One possibility would be to grant subpoena 
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power in connection with adjudications required by statute or by agency 
regulation to be made on the record after hearing. A variation would be 
to grant subpoena power to administrative law judges in connection with 
all adjudications over which they preside. This approach is subject to the 
criticism that it would permit agencies, essentially, to grant themselves 
subpoena power by structuring their proceedings to comply with the sta
tutory test. But agencies are hardly likely to do so unless their proceed
ings are already trial-type, and if the authority to grant subpoenas is 
confined to an administrative law judge, there would be a check on abuse. 
Indeed, the greater potential disadvantage in this approach seems to lie 
in the opposite direction, in that agencies might have an incentive to 
downgrade the formality of their proceedings in order to avoid party 
requests for subpoenas. For frequently it is the private party and not the 
agency staff which feels the lack of subpoena power most keenly. 

The remaining possible approach is, of course, not to grant subpoena 
power in the APA at all, but to amend the statute governing each agency 
program for which subpoena power is desired. To recommend such an 
approach would not be inconsistent with paragraph 9 of Recommenda
tion 70-4. That paragraph favored subpoena power for presiding officers 
in all section 554 adjudications, but did not address itself to whether this 
should be accomplished by amendment to the APA. 

Procedures for Issuance of Subpoenas 

The second major problem considered in connection with Resolution 
No. \0 arises not from the Resolution itself, but from the Recommenda
tion. The Recommendation would require agencies to issue subpoenas to 
parties on demand. The subpoena could be challenged after issuance by 
a motion to quash or modify on the usual grounds. APA §555(d) now 
permits the agencies to require by rule that the party applying for a 
subpoena make an ex parte showing before the subpoena is issued, al
though a motion to quash is also available. 

The ABA's Recommendation is consistent with Recommendation No. 
13 of the 1962 Administrative Conference. However, of the approxi
mately 20 agencies surveyed, only the National Labor Relations Board 
follows the procedure prescribed in the Recommendation. (The NLRB 
practice is required by statute.) All other agencies require or permit the 
issuing officer to require some initial ex parte showing in connection with 
the issuance of subpoenas duces tecum, although in a few agencies the 
issuance of subpoenas ad testificandum is well-nigh automatic. 

Although the NLRB does not appear to have experienced difficulties 
in its procedures, comment from the agencies and administrative law 
judges on this aspect of the ABA Recommendation was generally nega
tive. 
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Conference Statement* 

The Conference Statement on Resolution No. 10 is presented by the 
Committee on Compliance and Enforcement Proceedings. It endorses the 
principle that subpoenas should be available in agency adjudications de
termined on the record after hearing. It opposes as unfeasible a grant of 
subpoena power for every case of informal adjudication. It notes that 
amending the APA to grant subpoena power in the appropriate kinds of 
proceedings presents a drafting problem, but it is not intended to rule out 
the possibility that satisfactory language may be worked out. However, 
it suggests that it may prove preferable for Congress to make grants of 
subpoena power on a less general basis than by amending the APA, i.e., 
by amending the statutes governing the proceedings in which subpoena 
power is desired. 

The Committee concluded that it was not convinced that the proposed 
procedure for automatic issuance of subpoenas was so superior to the 
procedures presently followed in the great majority of agencies to justify 
its being written into the Administrative: Procedure Act. Therefore, the 
last sentence of the Statement on Resolution No. 10 is intended to express 
the Conference's view that agencies should continue to be permitted to 
require an initial showing of general rele:vance and reasonably scope be
fore issuing a subpoena. 

• If the top officials continued in their supervisory role, a separate staff of advisors would 
have to be assembled at the Commission level. To provide the Commission the kind of 
advice to which it is accustomed, such a staff would have to include Indians as well as chiefs, 
enough of them to keep close running tab on the ag':ncy's heavy caseload. Testifying in 1967 
before a Senate Subcommittee, Chairman Lee White estimated that such a staff would add 
100 new employees to the Commission's present complement of 1200. Nor is it clear that a 
group of experts comparable in ability and experience to the present senior staff of the 
Commission could in fact be recruited for faceless, nameless, glamourless jobs as behind
the-scenes advisors. And, even if a suitably qualified staff of advisors could be assembled 
at acceptable cost, isolation of the trial staff from the Commission and its current thinking 
might well diminish the usefulness and relevance of its presentation. The problem of recruit
ment might be eased somewhat if the present titled officials remained as advisors while 
doffing their supervisory hats. They might be less difficult to replace in the latter than in 
the former capacity. It is possible that counseling staff attorneys on points of difficulty at 
the trial level may demand less maturity and expe:rience than counseling the Commission 
on matters of policy at tthe decision level. Yet even on this score one cannot be sanguine. 
The FPC has experienced high turnover of late and finds it difficult to replace even the foot 
soldiers, let alone the lieutenants. Moreover, the: "FCC model"-a separate trial staff 
isolated from the senior officials of the relevant bureaus-might be expected to work rather 
better in an agency which has very few cases than in one which has a steady stream and all 
the attendant problems of coordination and consistency. 
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Resolution No. 11 

ABA Resolution No. II calls for requiring the agencies to establish by 
rule in all cases of informal adjudication procedures for giving written 
reasons for denial of requests and, unless the agency finds it impractica
ble, for at least one level of agency review. 

The Resolution and its implementing Recommendation were consid
ered by the Conference's Committee on Informal Action. The Committee 
found a number of definitional problems in the Recommendation, partic
ularly the uncertain breadth of the term "adjudication." The Committee 
also noted that it is in the very early stages of developing a major study 
project to test the feasibility of drafting an "informal Procedure Act." 
The heart of the project would be an empirical exploration and test with 
a very good number of representative federal agencies. If this project can 
be funded and can go forward it should produce either proposals in which 
we have confidence or a conclusion that the task in our present state of 
knowledge cannot be done. Resolution No. II should be a part of this 
study, and the Conference should be in regular contact with the appropri
ate ABA committee as the work proceeds. Until it is done, the Commit
tee believes that the Conference should not recommend any legislation in 
this intractable field. 

Resolution No. 12 

ABA Resolution No. 12 calls for providing that prejudicial agency 
publicity may be restrained by a reviewing court or held to constitute a 
ground for setting aside an agency determination. 

The ABA Resolution and its implementing Recommendations address 
two distinct problems: I) agency statements which indicate bias or pre
judgment or otherwise affect the integrity of a pending proceeding; and 
2) agency statements which affect a person adversely in his business or 
reputation. 

Consideration of the Resolution and Recommendation was merged 
into a larger study of adverse agency publicity, undertaken by the Com
mittees on Compliance and Enforcement Proceedings and Judicial Re
view on the basis of a report prepared by their consultant, Professor 
Ernest Gellhorn. 

The report criticizes the Resolution as 

"inapt and misdirected. First, injunctive relief is usually restricted 
in its availability; it is a limited remedy designed only to prevent 
additional serious harm. Consequently equity provides no relief for 
past injuries and is available only when the complainant can demon
strate by clear and convincing evidence that he is likely to be injured 
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(and not otherwise compensated) by unlawful acts of the defendant. 
Second, the ABA's concept of "prejudicial agency publicity" seems 
unnecessarily vague and misconstrues the basic concern arising 
from adverse agency publicity. The basic concern is that erroneous, 
misleading or excessive pUblicty may unfairly injure the identified 
persons' reputation and business. The concept of prejudice, on the 
other hand, suggests that agency publicity will impair the fairness 
of a subsequent adjudicatory hearing .... The latter possibility is 
remote (especially since there is no jury to sway) and is, in any case, 
fully protected by currently available remedies. Third, the sugges
tion that adverse publicity should also be a basis for voiding agency 
determinations not only allows procedure to control substance, but 
also is oddly designed to protect the guilty and not the innocent. 
That is, there is no agency order to set aside where the respondent 
was innocent of any violation. The ABA Resolution would provide 
only injunctive relief for the innocent while allowing parties guilty 
of violations the additional protection of voiding the agency order 
where agency publicity is 'prejudicial.' " 

The Conference Statement opposes legislation to deal with the problem 
of agency pUblicity which prejudices the conduct of the agency proceeding 
on the ground that present remedies are adequate. See. e.g .. Texaco. Inc. 
v. FTC, 336 F.2d 754 (D.C. Cir. 1964), vacated on other grounds, 381 
U.S. 739 (1965). The Statement agrees that agency pUblicity practices 
which adversely affect persons in their businesses, property, and reputa
tions present a problem. This problem is addressed in a separate proposed 
Recommendation which the Committees are presenting to the Confer
ence. 

Resolution No.2 

A BA Resolution No.2 calls for "boradening the coverage of provisions 
for notice and opportunity for public participation in rulemaking ... by 
limiting ... exemptions now included in the Administrative Procedure 
Act .... " To implement this resolution the ABA Recommendation 
calls for deleting from 5 U .S.c. §553(a)(2) the exemption for matters 
relating to "public property, loans, grants, benefits or contracts" and 
substituting for the present exemption to section 553(a)( I) for military 
and foreign affairs functions an exemption for "rule making which is 
specifically required by Executive Order to be kept secret in the interest 
of the national defense or foreign policy." 

The Administrative Conference has in its Recommendation No. 69-8 
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already called for elimination of the exemption for matters relating to 
"public property, loans, grants, benefits or contracts." The Conference's 
Committee on Rulemaking and Public Information has been studying 
proposals to narrow or eliminate the military and foreign affairs exemp
tion. The Committee has had the benefit of a comprehensive report from 
its consultant, Professor Arthur Bonfield, which concluded that the ex
emption for military and foreign affairs functions should be deleted, per
haps with substitute language for matters requiring secrecy, along the 
lines of the ABA's Recommendation: 

The reasons advanced to justify the current exemption from section 
553 for all rule-making involving a "military or foreign affairs func
tion" are insufficient. At most, those justificiations dictate the need 
for a more narrowly tailored exemption from usual rule-making 
proceedings than is currently found in section 553(a)(I). The exist
ing "impracticable, unnecessary, or contrary to the public interest" 
provision found in section 553(b)(B) and the "good cause" exemp
tion found in section 553(d)(3) provide such an exclusion from the 
requirements of section 553(b)-(d). They would work an adequate 
accommodation of the competing interests involved, carefully bal
ancing the need for public participation against the need for effec
tive, efficient, expeditious, and inexpensive government administra
tion. And an exemption from the right to petition conferred by 
section 553( e) seems no more necessary or justifiable for subsection 
(a)( I) rule-making than for rule-making already covered by section 
553. When a special need for secrecy appears in cases of rule
making involving a "military or foreign affairs function," it can 
adequately be handled by section 552(b)(I). If this is not sufficient, 
the language of section 552(b)(I) can be expressly carried over and 
incorporated into section 553. That is the ABA proposal. It seems 
wise because it will reassure the agencies involved that their legiti
mate needs for secrecy will in no way be interfered with by the 
repeal of section 553(a)(I). 

The Committee is generally favorable to Professor Bonfield's conclu
sion and has been attempting to formulate a Conference Recommenda
tion on the subject. It has consulted with the interested agencies. The 
Departments of State, Defense and the Treasury have expressed opposi
tion to elimination of the exemption on three grounds: 

I) There are situations where the procedures of notice-and-comment 
rulemaking are inappropriate because of a need for secrecy in the interest 
of national defense or foreign policy. 

2) Some of the affected agencies, particularly the Department of De
fense, make a vast number of rules and other directives arguably con sid-
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ered rules as to which public procedures would be inappropriate. It would 
be burdensome for the agencies to have to apply on a case-by-case basis 
the statutory exception that requires a finding that public procedures are 
"impracticable, unnecessary or contrary to the public interest," 5 U .S.C. 
§553(b)(B). 

3) The agencies are unwilling to abandon the security of the broad 
present exemption in favor of the "impracticable, unnecessary, contrary 
to the public interest" test, the applicability of which may be doubtful in 
given cases and possibly subject to judicial review. 

The Committee recognizes there is some force in these points and is 
attempting to draft a recommendation to meet them. It does not, how
ever, presently have a definitive solution to propose. 

The text of the proposed response to ABA Resolution No.2 is intended 
to endorse the general terms of the resolution, to point to our previous 
action respecting the so-called proprietary exemption, and to express 
support for elimination or narrowing of the military-foreign affairs ex
emption conditional upon the feasibility (not yet conclusively established) 
of achieving it without impairing military or foreign affairs operations. 

Resolution No.3 

Resolution No.3, and the Recommendation designed to implement it, 
would bar agency employees engaged in investigative or prosecuting func
tions in an adjudicatory or formal rulemaking proceeding from partici
pa ting ex parte in the decision of that proceeding by agency heads, review 
boards, or hearing examiners. Such a bar is already imposed by section 
554(d) in all formal proceedings other than rulemaking, ratemaking, and 
initial licensing. The ABA proposal would remove these limitations. 

In approaching the separation-of-functions problem, it is well to make 
clear what the issue is not. It is not whether agency members, in rulemak
ing and initial licensing, should be free to consult staff advisors on an 
informal basis concerning pending proceedings. Such consultation would 
be permitted even under the ABA proposal and, nearly all would agree, 
is essential to wise and informed decisionmaking. Nor is such consulta
tion logically incompatible with the use of trial-type procedures in the 
hearing phase; indeed the two are complementary. Trial-type procedures 
are designed for questions of specific fact; they assure maximum partici
pation and input from those in possession of the relevant evidence. Infor
mal consultation with staff, on the other hand, is designed for questions 
of policy; it assures maximum participation and input from experts best 
able to illuminate those questions. The requirement that agency action 
be based on the record pertains to factual not policy questions. So long 
as staff consultants do not abuse their position by seeking to introduce 
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additional evidence, their ex parte advice on matters of policy does no 
violence to the "on-the-record" requirement. 

The narrow question, rather, is whether agency members should be free 
to consult, off the record, the very staff members who, directly or indi
rectly, have played an adversary part in the investigatory or hearing stage 
of the particular case to be decided, or whether, instead, a wall of separa
tion should be established between the staff which litigates and the staff 
which advises. The problem arises from the hybrid, quasi-Iegislative
quasi-judicial, nature of formal rulemaking, ratemaking, and initial li
censing. In legislation, nothing is thought amiss if those who advocate 
policy likewise decide policy and do so on the basis of a\l available infor
mation, whatever its source. In adjudication, however, contrary norms 
prevail: no man may judge his own cause and decision must be based 
solely on evidence developed on the record by means of trial-type proce
dures. This neat dichotomy begins to break down when statutes require 
rules of general impact to be made "on the record" by means of trial
type procedures. Given the adversary format and the exclusion of non
record evidence, it seems, at first blush, anomalous to permit backstage 
consultation between agency heads and staff members who have played 
a partisan role at the hearing. Yet most thoughtful proceduralists strongly 
disapprove of formality in rulemaking of general applicability. The Ad
ministrative Conference, for its part, has recommended against the re
quirement of trial-type procedures in rulemaking of general applicability 
(recommendation 72-5). It is in keeping with that position that the pro
posed Statement opposes the extension of the separation of functions 
principle to rulemaking of general applicability. 

The problem is more difficult, however, in the case of ratemaking and 
other named-party proceedings. Here, everyone agrees that adversary 
procedure and on-the-record decision are appropriate. The impact of a 
rate decision, and the factual determinations on which it rests, are partic
ular, not general. Not broad facts about the industry or the economy, but 
specific facts about the costs, service, and revenues of a particular carrier 
or utility are in issue. True, questions of policy loom larger in ratemaking 
(and initial licensing) than in the mine-run of adjudication, but not so 
large as to warrant the use of legislative-type in place of trial-type proce
dures. It is plausible, therefore, that separation of functions should be 
required along with the other incidents of adjudicative procedure. In this 
view, it is basically unfair that one party to a controversy -the agency's 
staff-shoul have privileged access to the decision maker with no oppor
tunity for reply by its adversary. One can further argue that commingling 
of functions impairs the effectiveness, no less than the fairness, of the 
decisional process. A man who doubles as adversary and advisor cannot 
do either task well. The advocate, having committed himself to a position, 
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cannot be relied upon thereafter for truly objective advice; the advisor, 
viewing the scene from an Olympian perspective, cannot be an effective 
voice for interests-notably the consumer interest-that would otherwise 
go unrepresented. The advisory role is thus' compromised, the advesary 
role devitalized. 

The opposing considerations, however, are equally potent. From the 
standpoint of effectiveness it is possible that duality of function brings 
synergistic benefits. Close and continuing familiarity with the thinking of 
agency heads may enable the trial staff to channel its presentation along 
more relevant lines; close and continuing familiarity with the particular 
case, and with the agency's caseload in general, may enable the advisory 
stalrto give more accurate and informative guidance. And even from the 
standpoint of fairness, the desirability of separation is open to question. 
Given that agency heads will inevitably seek the ex parte advice of trusted 
staff officials, the parties would surely be better off if the views and 
arguments of these influential advisors were aired on the record and 
exposed to rebuttal rather than merely whispered, unchallenged, in the 
royal ear. Separation of functions, by isolating the advisor from the 
hearing, magnifies the likelihood that parties may be defeated by argu
ments they have had no chance to meet. This factor must, of course, be 
weighed against the possibility that separation would produce more 
objective advice; that prospect, however, may well be illusory either (a) 
because even advisor-advocates are capable of objectivity, or (b) because 
institutional loyalties may exert some influence even upon formally sepa
rate components of a single agency. 

As a' practical matter, every major federal agency engaged in licensing 
or ratemaking, save only one, already adheres voluntarily to the principle 
of separation of functions in that agency heads refrain from consulting 
staff members who participate, or supervise those who participate, in 
investigation or hearing. The lone exception is the FPC, which, at its 
weekly meetings, regularly receives advice from high-ranking staff offi
cials (the general counsel and his principal assistants and the chiefs and 
deputy chiefs of the major technical bureaus) who, in turn, supervise 
lawyers and technicians at the hearing level. In practice, the separation 
of functions issue may thus come down to the narrow question whether 
it is worthwhile forcing the FPC to abandon this practice. The Commis
sion would. be required to sever either the advisory link between the 
agency heads and the senior staff or the supervisory link between senior 
and trial staffs. Either separation would be costly. * 

• The proposed Statement on Resolution No.4, as presented to the Assembly by the 
Council and by the Committee on Agency Organization and Personnel, was as follows: 
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The position taken in the proposed Conference Statement-reflecting 
the views of the Committee on Agency Organization and Person
nel-represents, with respect to ratemaking and initial licensing, a middle 
view. The General Counsel of the FPC would not be disqualified from 
advising the agency solely because the attorneys who handled the case 
below were subject to his authority. Nor would he be barred (as under 
the ABA Recommendation) because of his personal participation in fac
tually related cases or in cases presenting similar or related questions 
orflaw or policy. The only barrier would be his own active participation 
in the particular case sub judice-for example, by helping to design the 
tactics and strategy of the litigation, or by instructing or counselling the 
staff attorneys of record. Admittedly, difficult borderline cases can be 
anticipated in which the role of the supervisor is arguably de minimis or 
only indirectly related to the particular case. Nevertheless, a separation
of-functions requirement that distinguishes between actual participation 
and unexercised supervisory authority seems preferable to either of the 
extreme alternatives. 

Resolution No. 4* 

The ABA's Resolution No.4 proposes amendment of the Administra
tive Procedure Act for the purpose of "[p]rohibiting ex parte communica
tions between agency members and parties or other interested persons 
outside the agency on any 'fact in issue' in the decision of an adjudicatory 
or formal rulemaking proceeding." In implementation of this Resolution, 
the Administrative Law Section of the ABA has prepared and revised 
draft legislation setting forth in some detail the terms of such a prohibi
tion and the consequences of violation. 

The subject of ex parte contacts first gained widespread attention in the 
1950's when several well publicized cases involving licenses led to de
mands for reform. The 1961-62 temporary Administrative Conference 
considered the problem in detail, and in its Recommendation No. 16 
proposed that each agency promulgate ex parte rules in accord with 
general principles endorsed by the Conference: 

The Conference approves in principle Resolution No.4, which calls for prohib
iting ex parte communications between agency members and interested persons 
outside the agency on any fact in issue in an adjudicatory or rulemaking proceed
ing subjedt to 5 U .S.c. §§556 and 557. 

The discussion in text is addressed to the above proposal, which was significantly amended 
on the floor of the Assembly. 

* AEC; Agriculture; CAB; CSC; FCC; FMC; FTC; FPC; HEW(SSA); ICC; Justice 
(BNDD, INS, LEAA); NLRB; SEC; Treasury. 
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"Whereas the Administrative Conference deems it essential that 
the administrative process should be protected from improper influ
ences and that the agencies should take certain action to help 
achieve these objectives, 

It Is Recommended That-

Each agency promulgate a code of behavior governing ex parte 
contacts between persons outside and persons inside the agency 
which should be based upon the principles set forth below. 

The Conference recognizes that it may not be practical for all 
agencies to adopt a uniform code embodying its recommendations. 
Some agencies may find it advisable to add to the recommended 
prohibitions and requirements, while others may find it inadvisable 
to accept all the recommendations in connection with particular 
kinds of proceedings conducted by them. The Conference expects 
that each agency will seek to effectuate the general recommenda
tions in light of the specific considerations of fairness and adminis
trative necessity applicable to each of the proceedings conducted by 
it. " 

The Recommendation went on to state in nine numbered paragraphs the 
recommended contents of such an agency code. 

Conceptually, there are several distinguishable policy factors affecting 
ex parte rules, which may lead to the imposition of different sanctions 
for violation and, to a lesser degree, to differing scope of the rules. The 
first approach is concerned with the integrity of the decision-making 
process: all facts and arguments relating to the decision should be avail
able on the public record so that the bases on which the agency is acting 
are discernible to affected parties and to the courts, the Congress, and 
the Executive in their oversight functions. Under this rationale, a proper 
remedy is insertion of ex parte communications into the public record. 
Similar policies are securing the rights of affected parties to participate 
in the decision-making process, and enhancing the accuracy of decision 
by insuring that all relevant data and argument will be subject to advesary 
testing; to satisfy these objectives, the proper remedy is not merely disclo
sure, but also an opportunity to rebut the ex parte information. 

Somewhat different considerations become operative when the ex parte 
communication involves information that is not, in the legal sense, rele
vant to the issues to be decided-in short, when a powerful "outsider" 
brings political or personal pressure to bear on the agency decision
maker. In this situation, while disclosure and an opportunity to rebut may 
deter future misconduct, they would be of little utility in curing the viola
tion, since permitting other parties to respond in the same fashion would 
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convert the proceeding from a process of deciding specific issues on the 
merits into a political contest. About all that can be done, once the 
violation has occurred, is to try to remove from the decisional process 
those who have been the recipients of impermissible contacts. In aggra
vated circumstances where the ex parte contact verges on bribery, profes
sional misconduct or abuse of a public trust, there may also be sufficient 
ethical and moral grounds to conclude that punishment, discipline or 
denial of a benefit for the violator is necessary. 

A final situation with distinguishable policy overtones is communica
tion from agency decision-making personnel to persons outside the 
agency. The principal concern in this area is avoidance of actual or appar
ent prejudgment, and the traditional remedy is disqualification of the 
decisional personnel in question. It is appropriate to note, however, that 
here, unlike in the preceding situations discussed, it is not the communica
tion itself so much as state of mind it evidences which represents the real 
threat to the decision-making process. Consequently, rigid enforcement 
of rules as to what mayor may not be communicated can mistake the 
shadow for the substance of the problem. 

Beyond the logic of the various remedies for each policy factor, deterr
ence of future violations is a useful general approach. Thus it may be 
thought necessary to provide punishment for merely negligent or at
tempted violations, or for situations where it seems logically inappro
priate, in order to prevent others from stepping over the line in the future. 
In light of this range of policy factors affecting ex parte communications, 
it is not surprising that existing agency ex parte rules encompass a variety 
of approaches, and that the draft legislation contemplates a number of 
different sanctions. 

The basic question presented by the ABA Resolution is whether there 
is a need for any additional legislative treatment of the problem in the 
Administrative Procedure Act. The Act is not now entirely silent on the 
subject. Section 554(d) provides that the presiding officer at a hearing 
shall not "consult a person or party on a fact in issue, unless on notice 
and opportunity for all parties to participate." But section 554(d) is appl
icable only to formal adjudications, and is subject to the additional signif
icant exceptions set forth in clauses (A), (B) and (C) of the subsection, 
which exclude initial licensing, all ratemaking, and communications with 
agency members themselves. Basically, therefore, the present prohibi
tions of ex parte communications in initial licensing ratemaking and 
formal rulemaking depend on constitutional considerations of due pro
cess, see Sangamon Valley Television Corp. v. United States, 269 F.2d 
221 (D.C. Cir. 1959); Pillsbury Co. v. FTC, 354 F.2d 952, 964 (5th Cir. 
1966), on inference from the principle set forth in section 556(e) that the 

242 THE TRANSPORTATION LAW JOURNAL 

convert the proceeding from a process of deciding specific issues on the 
merits into a political contest. About all that can be done, once the 
violation has occurred, is to try to remove from the decisional process 
those who have been the recipients of impermissible contacts. In aggra
vated circumstances where the ex parte contact verges on bribery, profes
sional misconduct or abuse of a public trust, there may also be sufficient 
ethical and moral grounds to conclude that punishment, discipline or 
denial of a benefit for the violator is necessary. 

A final situation with distinguishable policy overtones is communica
tion from agency decision-making personnel to persons outside the 
agency. The principal concern in this area is avoidance of actual or appar
ent prejudgment, and the traditional remedy is disqualification of the 
decisional personnel in question. It is appropriate to note, however, that 
here, unlike in the preceding situations discussed, it is not the communica
tion itself so much as state of mind it evidences which represents the real 
threat to the decision-making process. Consequently, rigid enforcement 
of rules as to what mayor may not be communicated can mistake the 
shadow for the substance of the problem. 

Beyond the logic of the various remedies for each policy factor, deterr
ence of future violations is a useful general approach. Thus it may be 
thought necessary to provide punishment for merely negligent or at
tempted violations, or for situations where it seems logically inappro
priate, in order to prevent others from stepping over the line in the future. 
In light of this range of policy factors affecting ex parte communications, 
it is not surprising that existing agency ex parte rules encompass a variety 
of approaches, and that the draft legislation contemplates a number of 
different sanctions. 

The basic question presented by the ABA Resolution is whether there 
is a need for any additional legislative treatment of the problem in the 
Administrative Procedure Act. The Act is not now entirely silent on the 
subject. Section 554(d) provides that the presiding officer at a hearing 
shall not "consult a person or party on a fact in issue, unless on notice 
and opportunity for all parties to participate." But section 554(d) is appl
icable only to formal adjudications, and is subject to the additional signif
icant exceptions set forth in clauses (A), (B) and (C) of the subsection, 
which exclude initial licensing, all ratemaking, and communications with 
agency members themselves. Basically, therefore, the present prohibi
tions of ex parte communications in initial licensing ratemaking and 
formal rulemaking depend on constitutional considerations of due pro
cess, see Sangamon Valley Television Corp. v. United States, 269 F.2d 
221 (D.C. Cir. 1959); Pillsbury Co. v. FTC, 354 F.2d 952, 964 (5th Cir. 
1966), on inference from the principle set forth in section 556(e) that the 



HeinOnline -- 5 Transp. L.J. 243 1973

THE ABA PROPOSALS 243 

transcript, exhibits and other papers filed in the proceeding constitute 
"the exclusive record for decision," and on agency rules. 

I n supporting individual agency rulernaking as against legislation, the 
1962 Administrative Conference report advanced two main arguments: 
legislation would tend to rigidify the prohibitions, thereby making change 
and improvement difficult; moreover, allowing the agencies to take the 
initiative would create the impression that the agencies were "setting their 
own houses in order," thereby improving public confidence in the admin
istrative process. In addition, it could be argued that the tremendous 
variety in agency procedures, traditions, and affected interests would 
make uniform proscriptions inappropriate, particularly in light of the 
broad scope of the proposed legislation discussed below; no matter how 
carefully the legislation was drafted, there would likely be many instances 
in which the statute would either permit improper ex parte contacts, or 
impair the quality of decision by deterring useful communications. It has 
also been suggested that imposing upon the executive departments a rule 
requiring disclosure of improper ex parte contacts may raise questions of 
executive privilege. Finally, it might be asked whether legislation is war
ranted, since there have been few recent cases in which courts have found 
that ex parte contacts have tainted an on-the-record proceeding. 

On the other hand, there are certain obvious advantages to uniformity 
in ex parte rules, particularly for those who do not confine their participa
tion in administrative proceedings to one or two agencies. Moreover, in 
the absence of a statute the failure of an agency to promulgate rules 
dealing with a particular situation may lead a reviewing court to reverse 
on constitutional grounds, and this could undoubtedly impose more of a 
"strait jacket" on administrative procedure than a statute. 

The Conference's Committee on Agency Organization and Personnel 
considered the ABA Resolution with the assistance of a report prepared 
by Barry Boyer, of the Conference staff. The Committee concluded that 
specific legislative treatment in the APA of the problem of ex parte 
communications would be desirable, and it recommended that the Con
ference endorse Resolution No.4 in principle. 

The proposed endorsement is not intended to commit the Conference 
at this time on the questions raised by the text of the ABA Recommenda
tion, including whether the APA should contain a detailed prohibition or 
a general prohibition to be amplified by agency rules, how the statute 
should deal with communications of data of general significance to an 
industry which may be relevant to the merits of a pending on-the-record 
proceeding (see 1962 Conference's Recommendation No. 16, para. 
I (d)(4)), or how the agencies should remedy or penalize violations of the 
prohibition. 
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Resolution No.5 

ABA Resolution No.5 calls for legislation providing that in formal 
adjudication agencies shall, to the extent practicable, issue uniform rules 
governing peadings, discovery, the admission of evidence, requirements 
of proof, decisions, and appeals, and that such basic rules shall be suffi
ciently comprehensive to insure fairness and expedition in all phases of 
the agency process. 

Unlike the other ABA Resolutions, which are directed at the Adminis
trative Procedure Act, the proposed amendment to implement this Reso
lution would revise the Administrative Conference Act. It would establish 
within the Conference a special Committee on Uniform Rules with au
thority to draft rules of procedure for formal adjudication which, if not 
disapproved by the Assembly, would be binding on all affected agencies. 
The special Committee would also be empowered to grant waivers or 
modifications of particular rules on petition, as appropriate. Agencies 
would be permitted to adopt other procedural rules not inconsistent with 
any effective uniform rule. 

In view of the direct applicability of this Resolution, as implemented 
by the ABA Recommendation, to the functions of the Conference itself, 
it was reserved for initial consideration by the Council rather than any 
single Committee. As indicated in the proposed Conference Statement, 
the Council has no doubt of the general desirability of uniformity where 
fairness and efficiency are not impaired-though there was some disa
greement among the Council members as to the degree of desirability and 
the frequency with which such impairment would be an anticipated result. 
In essence, however, the Council was in agreement with the ABA Resolu
tion, given its qualifying language "to the extent practicable." 

The Council's principal concern, in view of the manner of implementa
tion suggested by the ABA Recommendation, was the extent to which 
determination of "practicability" and framing of necessary exceptions 
would require the continuing devotion of substantial Conference re
sources. In order to assess this, the Council requested the informal views 
of eighteen members of the Conference from fourteen agencies most 
affected by the proposal, * concerning the application to their agencies of 
proposed texts of nine uniform rules developed after an extensive study 
by the 1953 Conference on Administrative Procedure. These texts applied 

• A "recommended decision" cannot, like an "initial decision," become the final decision 
of the agency if unappealed. Other than that, however, the two are functionally equivalent. 
Both are subject to exception by the parties; both are part of the record and must state 
findings and conclusions on all issues of fact, law, and discretion; neither is entitled to any 
particular deference on appeal. 
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to what the Council regarded as probably the simpler of the areas em
braced by the ABA proposal-computation of time, service of process, 
subpoenas, depositions and interrogatories, official notice, presumptions, 
stipulations and admissions, format/content of decision, and appeals 
from initial decision. It was thought that if the application of these care
fully framed texts on these particular subjects posed substantial difficul
ties, the implementation of the ABA Resolution in the fashion suggested 
would indeed be a task of considerable magnitude. 

Responses from seventeen members ranged from approval in principle 
to outright rejection. No member expressing his view of effect on his 
agency gave outright endorsement to any specific uniform rule. Many 
expressed little difficulty in accommodating their rules in the areas of 
com putation of time, service of process, official notice, presum ptions, and 
stipulations and admissions. In almost. every instance, however, some 
special language would be required to meet a special agency problem. 
Members from a number of agencies voiced strong objection to uniform 
rules in the areas of subpoenas, discovery, form and content of decision, 
and appeals from initial decisions. In some instances a uniform rule 
would be inconsistent with statutory authority (subpoena); in others it 
would be contrary to established agency rules as approved by court deci
sions (discovery). In sum, the sampling suggested that substantial difficul
ties of acccommodation are involved even with respect to the most me
chanical of the rules; and that the difficulties tend to increase in propor
tion to the substantive impact (and hence, presumably, the significance) 
of the rule in question. 

The Council therefore concluded that, in view of the other matters 
which may usefully occupy the Conference's attention, it would not be a 
desirable expenditure of its financial resources and the limited time of its 
members to be compelled to establish (and grant exceptions from) uni
form rules of procedure. This decision of course implies a judgment, not 
as to the desirability, but as to the degree of desirability, of uniformity 
as an end in itself. It was felt that the mere lack of standard proce
dures-especially in those areas where standardization seems more 
"practicable"-is not the principal barrier to practice before the Federal 
agencies by the unspecialized bar. 

Resolution No.6 

ABA Resolution No.6 calls for authorizing agencies to establish ap
peals boards to review decisions of administrative law judges in order to 
"provide expedited and more thorough consideration of routine cases, 
and to enable agency members to focus on major policy issues by reliev
ing them from the burden of deciding routine cases." 
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This resalutian is cansistent with Canference Recammendatian No.. 
68-6, which urged agencies with substantial case-Iaads af farmal adjudi
catians to' can sider establishing intermediate appellate baards and dele
gating them final decisianal autharity subject to' discretianary review by 
the agency ar alternatively delegating final decisianal autharity to' the 
presiding afficer subject to' discretianary review by the agency. The Can
ference Recammendatian also. called far amending sectian 557 af the 
APA to' clarify the agencies' autharity to' do. sa. 

The prablem that the Canference Recammendatian attempted to' deal 
with was that, in the absence af specific autharity either in arganic statute 
ar 'rearganizatian plan, agencies are nat empowered to delegate final 
decision-making authority to the presiding officer or appellate board 
(unless, of course, there is no appeal, 5 U.S.c. §557(b)) and must, there
fare, cansider an the merits any appeal fram the initial decisian. In 
agencies with a large volume of cases this detracts considerably from the 
time agency members have to' cansider langer-range prablems af regula
tary policy. One agency where this has been considered a serious prablem 
is the National Labor Relations Board. 

ABA Resolution No: 6 is not, of course, on all fours with Conference 
Recammendation No. 68-6 because the former does not deal with 
discretionary review of decisions of administrative law judges. However, 
this Resolution must be considered together with ABA Resolution No. 
8, which calls far "canferring greater autharity upon the presiding offi
cer," and, in particular, with that part af ABA Recommendatian No.8 
which wauld add to' sectian 557(b) the sentence: "An agency may provide 
by rule that decisions, or categories of decisions including agency appeal 
board decisians, become final, unless reviewed by the agency at its discre
tion." It is this language, or something like it, which is necessary to 
implement both Resolution No.6 and Conference Recommendation No. 
68-6. (It is doubtful that agencies need new statutary authority in order 
to' create appellate boards; but they need it in order to' decline appeals 
from decisions of such boards.) 

The proposed Canference Statement calls attention to our Recommen
dation No. 68-6 and states that Resalution No.6, taken together with the 
quated language fram ABA Recommendation No.8 wauld implement 
the Conference Recommendation. 

Resolution No.7 

Resolutian No.. 7 wauld require agencies "to the extent practicable and 
useful to provide by rule for prehearing conferences to facilitate and 
expedite the determination of the facts and issues involved in the proceed
ing." 
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Section 554(c) provides that in cases of formal adjudication the agency 
shall give all interested parties opportunity to submit and consider offers 
of settlement and proposals of adjustment when circumstances permit. 
Section 556(c)(6) authorizes presiding officers to "hold conferences for 
the settlement or simplification of the issues by consent of the parties." 
TheABA's Administrative Law Section concluded that these provisions 
su pplied adequate statutory authority for prehearing conferences. Ac
cordingly, it proposed no legislation to implement Resolution No.7, but 
instead proposed that it be implemented by the Administrative Confer
ence. 

The Conference has already endorsed increased use of prehearing con
ferences in its Recommendation No. 70-4, Discovery in Agency Adjudi
cation: 

I. Prehearing Conferences 

The presiding officer should have the authority to hold one or more 
prehearing conferences during the course of the proceeding on his 
own motion or at the request of a party to the proceeding. The 
presiding officer should normally hold at least one prehearing con
ference in proceedings where the issues are complex or where it 
appears likely that the hearing will last a considerable period of 
time. 

This Recommendation, by its terms, is applicable only to adjudications 
governed by section 554 of the APA. However, there seems to be no 
reason why the portion quoted above would not be equally applicable to 
on-the-record rulemaking. 

The proposed Conference Statement calls attention to Recommenda
tion No. 70-4 and agrees that the goal of ABA Resolution No.7 can 
better be achieved by Conference action than by legislation. 

Resolution No.8 

This proposal, endorsed by the Council and theCommittee on Agency 
Organization and Personnel, represents a response to the major points of 
the A BA Resolution but is essentially a deferral of the problems involved 
in implementing that Resolution, which (together with some other diffi
cult issues) appear in the ABA Recommendation. The Office of the 
Chairman and the Committee on Agency Organization and Personnel 
have given extensive consideration to these problems, and discussed them 
at length with the Special Committee on Revision of the Administrative 
Procedure Act of the Administrative Law Section of the ABA. That 
effort in fact resulted in a draft Statement speaking directly to the ABA 
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Recommendations, a copy of which is attached to this discussion as 
Exhibit A. A variant approach to the ABA Recommendation, reflecting 
views considered within the Council, is attached as Exhibit B. (The Exhib
its appear on pp. 22-23). 

Both the Council and the Committee on Agency Organization and 
Personnel have recommended against Assembly consideration of these 
fundamental issues at this time because the ABA Recommendation in its 
present form has certain important effects which do not represent the 
traditional ABA position and which may not accurately reflect the cur
rent thinking of its Section on Administrative Law; hence, to address that 
Recommendation may be to address the form but not the substance of 
the Association's position. Achieving legislative enactment of needed 
amendments to the APA will be a difficult task under any circumstances, 
without the added handicap of unintended disagreement (or mistaken 
agreement) between two of the most knowledgeable organizations in the 
field. For this reason, the Council and the Committee on Agency Organi
zation and Personnel think it desirable to defer consideration of those 
matters not raised in the ABA Resolution, with the hope that continuing 
discussions with the ABA Section on Administrative Law can achieve a 
clarification of its position and perhaps even a revision of the present 
Recommendation to a form with which the Conference will agree. In the 
latter connection, it should be noted that in its last meeting the Council 
of the Section on Administrative Law adopted a resolution emphasizing 
that at this point it is only the Resolutions (and not the implementing 
Recommendations) which represent the official position of the ABA. 

[In order that the Assembly may appreciate the complicated nature of 
the issues leading to the present proposal of deferral, there follows a 
discussion clarifying the more substantive draft Statements on Recom
mendation 8 attached as Exhibits A and B.] 

ABA Resolution No.8 espouses, in general terms, the conferring of 
greater authority upon the administrative law judge and the specification, 
by agency rule, of his powers and duties, including that of rendering initial 
decision in cases over which he has presided. The implementing Recom
mendation, however, is addressed solely to the matter of initial decision. 
Its declared purpose is to restrict the power of agencies to make the first 
decision in matters in which "evidentiary issues are important, including 
the demeanor of witnesses, without having presided at the hearing." 24 
Ad. L. Rev. 404 (1972). In order to explain the operative effect of the 
proposal, it is necessary to outline the present statutory provisions gov
erning the intermediate decision process. 

Under 5 U .S.c. §557(b) a decision-either "initial" or "recom-
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mended"*-by the presiding officer is required in all cases other than 
rulemaking (including most ratemaking) and initial licensing. In rule
making and initial licensing, the presiding officer's decision may be re
placed by a "tentative" decision of the agency or a "recommended" 
decision of its staff; and may be omitted altogether upon an agency 
finding that "due and timely execution of its functions imperatively and 
unavoidably so requires." 

The A BA proposal would require a de:cision by the presiding officer in 
all cases except those in which the agency finds either that "an expedited 
decision in the particular proceeding is imperatively and unavoidably 
required to prevent public injury or defeat of legislative policies," or that 
"there are no substantial, relevant and material issues of fact, the resolu
tion of which is required for the decision." Thus the Recommendation 
would modify the present statutory arrangement in four significant re
spects: 

I) Whereas a decision by the presiding officer is presently mandatory 
save in rulemaking and initial licensing, the ABA proposal would author
ize its omission, upon appropriate findings, in all types of proceedings 
including those having a straong accusatory flavor, e.g., FTC unfair trade 
practice cases or NLRB unfair labor practice cases. This re
sult-seemingly at odds both with the traditional ABA position and with 
the declared basic thrust of the current Recommendation-apparently 
flowed from two premises: (i) that omission of the presiding officer's 
decision might sometimes be justified in ratemaking and initial licensing; 
and (ii) that all on-the-record proceedings should be governed by uniform 
procedures. Exhibit A endorses the first premise but rejects the second. 
It concludes that a decision by the presiding officer should, as under 
present law, be mandatory in all cases of adjudication other than initial 
licensing. The basis for this conclusion is that, apart from these specifi
cally excepted categories, the need for speedy determination rarely out
weighs the utility of the presiding officer's decision in assessing credibil
ity, focusing the issues, and preserving the appearance (no less than the 
reality) of fairness; hence the value of a discretionary power to omit is 
not worth the risk of its abuse. Exhibit B, on the other hand, endorses 

• The Recommendation, as it stands, unduly limits the use of "abridged procedures" even 
in cases where the parties do consent. The further precondition that "all evidence and 
argument have been submitted in writing and without oral cross-examination" impliedly 
bars the use of simplified procedures where the parties are prepared to waive oral testimony 
and cross-examination but not oral argument, or where the parties waive all three but the 
agency requests oral argument sua sponte. In short, it would appear that nothing in the way 
of simplified procedure may be used if any oral residue remains. 
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the ABA's position that, where the need for expedition is imperative or 
material facts are not in issue, agencies should be authorized to dispense 
with intermediate decision in any adjudicatory proceeding. This conclu
sion need not rest-as apparently it did for the ABA-on a philosophical 
opposition to special treatment for ratemaking and initial licensing. An 
alternative basis is the conviction that, in agency adjudication generally, 
questions of credibility and demeanor are not so frequent, or the need for 
speedy determination so infrequent, as to warrant a categorical require
ment of intermediate decision. 

2) The ABA proposal, unlike existing law, would authorize the omis
sion of an intermediate decision upon a finding that no material fact is 
in issue. Here again, the effect is to broaden, rather than restrict, agency 
discretion in this area. The premise of the amendment seems to be that 
an intermediate decision is valuable primarily for the purpose of resolving 
factual questions hinging on demeanor evidence and ought not be manda
tory where such questions are absent. A strong argument can be made, 
however, that an intermediate decision (not necessarily by the presiding 
officer) is equally important as a device for sifting and focusing the issues, 
whether of fact, law, or policy and thus should be mandatory (absent 
compelling need for expedition) even where questions of demeanor and 
credibility are not presented. This view is buttressed by two further con
siderations-

(i) The difficulty of distinguishing, at the margin, between questions 
of fact and questions of law or policy. Agency decisions frequently involve 
issues not clearly denominated either factual or non-factual-such as 
questions of inference, interpretation, evaluation, characterization, pre
diction, and "mixed questions" involving the application of law or policy 
to undisputed data. 

(ii) The difficulty of determining at the agency level that no facts are 
in issue without an initial decision by the presiding officer or its functional 
equivalent. 

Exhibit A takes no position as to whether absence of "material issues 
of fact" should be made a sufficient basis for omitting the intermediate 
decision. Exhibit B endorses the ABA view that it should. 

3) Both the ABA proposal and the present section 557(b) allow omis
sion of the intermediate decision upon a finding of necessity. But whereas 
under the present statute the agency must find that "due and timely 
execution of its functions imperatively and unavoidably" requires such 
omission, the ABA proposal would require a finding that "an expedited 
decision in the particular proceeding is imperatively and unavoidably 
required to prevent public injury or defeat of legislative policies." (Em
phasis added). The key difference lies in the underscored language. 
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This amendment is aimed primarily at the Interstate Commerce Com
mission, the only major ratemaking agency which routinely and systemat
ically omits the intermediate decision procedure altogether (as distinct 
from omitting the presiding officer's d(~cision in favor of a tentative 
agency or recommended staff decision). The ICC, pursuant to an internal 
agency rule, makes the "due and timely execution" finding in virtually 
all its "investigation and suspension" cases on the theory that Congress 
intended final decision to be rendered within the seven-month statutory 
suspension period (or as soon thereafter as. feasible) and that the interme
diate decision procedure would almost invariably postpone final decision 
beyond that limit. The ABA Recommendation would require this finding 
to be made case-by-case instead of by rule. Since it is clear that even 
under this proposal, the ICC would be able, and certainly willing, to make 
the required finding in nearly every suspension case, it is questionable 
whether the amendment would have any significant practical effect other 
than to impose some additional paperwork upon an already overburdened 
agency. 

Exhibit A takes no position as to whether the relevant findings must 
be made case-by-case. Exhibit B would permit them to be made on a 
categorical basis. .. 

4) The ABA proposal would require that the intermediate decision, 
unless excused by one of the two findings discussed above, be made by 
the presiding officer; his initial decision could not be replaced (as it 
presently can be in rulemaking or initial licensing) by a tentative decision 
of the agency or a recommended decision of staff. The Recommendation 
would thus bar the practice which the Federal Communications Commis
sion followed until recently, of assigning the recommended decision to the 
Chief of the Common Carrier Bureau rather than to the officer who 
presided at the hearing. We believe that in many cases-particularly 
those in which novel questions of policy are presented-an intermediate 
decision which discloses the current thinking of the agency or its influen
tial staff may be more valuable to the parties, and more helpful in eliciting 
from them relevant comment, than the decision of an administrative law 
judge. Nevertheless, this is not a conclusive objection to the ABA Recom
mendation, if only because the requirement of a decision by the presiding 
officer would not preclude the agency or its staff from issuing, either 
concurrently or in response, a statement of views for comment by the 
parties. 

Exhibit A takes no position as to whether or when an agency should 
be free to substitute a preliminary decision of its own or its staff for that 
of the presiding administrative law judge. Exhibit B would permit such 
substitution in all cases of ratemaking, initial licensing, or rulemaking of 
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general applicability-whether or not findings can be made which would 
justify omitting the intermediate decision altogether. 

The ABA Recommendation would further amend section 557(b) by 
authorizing agencies to "provide by rule that decisions, or categories of 
decisions including agency appeal board decisions, become final, unless 
reviewed by the agency at its discretion." The Conference has already 
proposed to grant agencies such authority (Recommendation No. 68-6). 

EXHIBIT A 

RESOLUTION NO.8 

The rather vague language of Resolution No.8 is given specific content 
by the implementing Recommendation, the main thrust of which is to 
require that administrative law judges render initial decisions in all pro
ceedings over which they have presided, with certain exceptions at once 
broader and narrower than those presently contained in 5 U .S.C. §557(b), 
and that agencies be empowered to accord such decisions administrative 
finality. The Conference expresses the following views on this subject: 

a. The Conference has already recommended that agencies be au
thorized, at their discretion, to accord administrative finality to the deci
sions of administrative law judges (Recommendation 68-6). We endorse 
the ABA proposal insofar as it would achieve that result. 

b. Where final decision is to be made by the agency itself, an 
intermediate decision to which the parties may file exceptions serves to 
narrow and focus the issues, whether of fact, law or policy. Moreover, 
where the case significantly involves questions of fact that hinge upon 
credibility and demeanor, an intermediate decision by the presiding offi
cer is the only means of obtaining a judgment on these factors. For one 
or both of these reasons, it is ordinarily highly desirable for an agency to 
provide for intermediate decision. 

c. In all cases of adjudication other than initial licensing, both of 
the foregoing reasons usually apply with full vigor, and an intermediate 
decision by the administrative law judge should, as under present law, be 
required absent unanimous waiver by the parties. 

d. In ratemaking, initial licensing and rulemaking of general appl
icability, fact issues turning upon credibility and demeanor are not often 
central. Moreover, in ratemaking, where statutes frequently provide that 
proposed rates shall become effective within a specified period of time 
even without agency approval, the need for expedition may often out
weigh the value of an intermediate decision. For these reasons, in rate
making, initial licensing and rulemaking of general applicability, agencies 
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should be authorized to omit the intermediate decision in some circum
stances. 

e. With respect to ratemaking, initial licensing and rulemaking of 
general applicability, we reserve judgment on the following questions: (i) 
the precise nature of the agency findings that should be prerequisite to 
omission of an intermediate decision; (ii) whether the statute should re
quire those findings to be made case-by-case or permit them, as now, to 
be made by rule; and (iii) when, if ever, an agency should be permitted 
to substitute for the decision of an administrative law judge a tentative 
decision of its own or a recommended decision of its stafT. 

EXHIBIT B 

RESOLUTION NO.8 

a. The Conference shares the Association's view that, "with limited 
exceptions," an administrative law judge who has presided over the recep
tion of evidence should exercise the responsibility for rendering initial 
decisions. 

b. A decision by the presiding official should be required except when 

(i) The agency has required that the matter should be referred to 
it for initial decision because it has found in that particular instance 
or in a narrowly defined category which the particular instance 
exemplifies an overriding need for speedy determination; or 
(ii) The matter does not involve the resolution of substantial issues 
of fact; or 
(iii) The matter to be decided is in the nature of ratemaking, initial 
licensing, or rulemaking of general applicability and an intermedi
ate decision to which the parties may file exceptions has been issued 
by the agency itself or its staff. 

c. Further in accord with the objectives of the ABA proposal, the 
Conference has already recommended that agencies be authorized, at 
their discretion, to accord finality to the initial decisions of administrative 
law judges as if those decisions had been made by the agency itself. 

d. Where the final decision is to be made by the agency itself, an 
intermediate decision to which the parties may file exceptions is, in gen
eral, an effective means of narrowing and focusing the issues, whether 
they relate to fact, law, or policy. The initial decision of the presiding 
official is designed to serve this purpose. If an initial decision by the 
presiding official is to be omitted in one of the circumstances indicated 
in (i) or (ii) above, the agency should remain free to issue in its stead a 
tentative decision of its own or a recommended decision of its stafT. 
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Resolution No.9 

This Resolution would require agencies to provide by rule for abridged 
procedures to be used by consent of the parties. The implementing Rec
ommendation would merely authorize such procedures. The following 
discussion is addressed to the Recommendation, that being the fuller and 
more recent statement of the ABA proposal. 

The position taken in the proposed Conference Statement-that the 
Recommendation is unnecessary and potentially harmful-represents the 
view of the Committee on Agency Organization and Personnel, and is 
supported by the following considerations: 

I. By conditioning the use of "abridged hearing procedures" upon the 
unanimous consent of the parties, the Recommendation impliedly rules 
out existing and highly valuable non-consensual procedures such as the 
summary decision procedure recently adopted by the FCC (upon the 
recommendation of the Administrative Conference) (47 C.F.R. 1.251) 
and the "modified procedure" by which the ICC dispatches the great 
majority of its cases (49 C.F.R. 1100.45-1100.54). This extremely unde
sirable result is not averted by the last sentence of the Recommendation, 
which confirms existing agency power to dispense with oral presentation 
of evidence, but not existing agency power (a) to restrict cross
examination not "required for a full and true disclosure of the facts" 
(upon which the ICC "modified procedure" is predicated) or (b) to decide 
a case without hearing where no material facts are in dispute (upon which 
summary decision procedures are predicated). * 

2. The need for specific statutory authority for "abridged hearing 
procedures" upon consent of the parties has not been demonstrated. Few 
agencies can be unaware that an oral evidentiary hearing is generally 
unnecessary in uncontested proceedings or proceedings in which the par
ties agree to waive such a hearing. The ABA drafting committee appar
ently had in mind the FPC's former practice of assigning even uncon
tested cases to an examiner who went through the motions of dictating 
an oral hearing to a transcribing reporter in an otherwise empty room. 
But that grotesque practice has long since been abandoned. 

3. Elevating to the level of statutory authority the presently implicit 
power to omit an oral hearing may have the unintended effect of undoing 

* The proposed Statement on Resolution No. 10, as presented by the Council and the 
Committee on Compliance and Enforcement Proceedings, and to which the explanation 
above in text is addressed, did not contain the sentence: "We favor an amendment to the 
Administrative Procedure Act which would achieve this result [grant of subpoena power I 
with respect to adjudications subject to §§554, 556, and 557." 
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earlier Congressional determinations or expectations (however rare they 
may be) that oral hearings would in fact be required. Only one such 
situation comes to mind: The Atomic Energy Act, at least when inter
preted in the light of legislative history, does require the AEC to conduct 
an oral and public hearing before issuance of a nuclear reactor construc
tion permit, whether or not any party requests such a hearing or even 
contests the application. 42 U .S.c. §2239(a). The purpose of this unusual 
requirement is to insure that important AEC decisions are made in public 
and that the community is fully informed of the safety factors involved. 
The procedure, to be sure, is intended to be flexible; but to omit all oral 
testimony, cross-examination and argument, as the ABA proposal would 
permit, would be clearly contrary to the intent of the Atomic Energy Act. 
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