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Memorandum 

To:  Catherine Collentine, Colorado’s Beyond Natural Gas Campaign representative, 

Sierra Club  

From:  Student Attorneys Aubrey Bertram, Lauren Bushong, and Nadege Montagnon  

Copy:  Professor Brad Bartlett and Professor Kevin Lynch. 

Date:  January 28, 2015 

RE:  Operator Compliance with Colorado’s Setback Rules: Summary of Findings and 
Recommendations Going Forward. 

              

INTRODUCTION 

Colorado is currently experiencing a significant oil and gas boom, with nearly 

53,000 active wells statewide as of October 5, 2014.  See Colorado Weekly and Monthly Oil 

and Gas Statistics for 12-02-14, Colorado Oil and Gas Conservation Commission 11 (Dec. 2, 

2014).1   One significant by-product of this boom is the fact that the oil and gas industry is 

now locating heavily industrialized extraction operations in close proximity to residential 

areas, particularly in Weld, Garfield, and La Plata counties.  With industrial operations 

occurring near residential areas, the Colorado Oil and Gas Conservation Commission 

(“COGCC”) recognized the need for stricter setback rules.  See Statement Of Basis, Specific 

Statutory Authority, And Purpose New Rules And Amendments To Current Rules Of the 

                                                           
1 https://cogcc.state.co.us/Library/Statistics/CoWklyMnthlyOGStats.pdf  

https://cogcc.state.co.us/Library/Statistics/CoWklyMnthlyOGStats.pdf
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Colorado Oil And Gas Conservation Commission, 2 CCR 404‐1, Colorado Oil and Gas 

Conservation Commission 1 (2013) (hereinafter, “Statement of Basis”) (“these Setback 

Rules are promulgated to protect the safety and welfare of the general public from 

environmental and nuisance impacts resulting from oil and gas development in Colorado, 

including spills, odors, noise, dust, and lighting.”).2  

The regulations promulgated by the COGCC in 2013 created a 500-foot setback 

exception zone and a buffer zone for enhanced focus on operations under 1000 feet from 

Building Units.3  2 Colo. Code Regs. (“CCR”)  § 404-604.1(a) (2014) (“Setback Rules”). 

Recent air quality testing and research conducted by the University of Colorado 

appears to validate the need for strict compliance with Setback Rules and appears to 

indicate that the rules may be the bare-minimum necessary to protect human health.4   The 

researchers examined 32 24-hour air samples taken in 2013 from backyards of seven 

homes that had oil and gas wells between 244 feet and 1,319 feet away.  See Gabrielle 

Pétron et al., A new look at methane and nonmethane hydrocarbon emissions from oil and 

                                                           
2 https://cogcc.state.co.us/RR_HF2012/setbacks/FinalRules/Final_SetbackRules-
StatementOfBasisAndPurpose.pdf    
3 Under COGCC rules, a Building Unit specifically means “a Residential Building Unit; and 
every five thousand (5,000) square feet of building floor area in commercial facilities or 
every fifteen thousand (15,000) square feet of building floor area in warehouses that are 
operating and normally occupied during working hours.” 2 CCR § 404-100. A Residential 
Building Unit means a “building or structure designed for use as a place of residency by a 
person, a family, or families. The term includes manufactured, mobile, and modular homes, 
except to the extent that any such manufactured, mobile, or modular home is intended for 
temporary occupancy or for business purposes.” Id.  
4 See Emissions Rules Yield Little Benefit Along the Front Range: Clampdown on Oil, Gas 
Emissions  Tempered by Colorado’s Drilling Boom by Mark Jaffe, The Denver Post (November 
13, 2014).  http://www.denverpost.com/business/ci_26926908/emissions-rules-yield-
little-benefit-along-colorado-front-range 
 

https://cogcc.state.co.us/RR_HF2012/setbacks/FinalRules/Final_SetbackRules-StatementOfBasisAndPurpose.pdf
https://cogcc.state.co.us/RR_HF2012/setbacks/FinalRules/Final_SetbackRules-StatementOfBasisAndPurpose.pdf
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natural gas operations in the Colorado Denver-Julesburg Basin, 119 J. of Geophysical 

Research: Atmospheres 6836, 6839 (2014).  Air samples from residential backyards in Erie 

and Longmont and near wells contained levels of chemicals as much as seven times above 

regional background levels.  Id. at 6836. 

With this in mind, the Environmental Law Clinic (“the Clinic”) at the University of 

Denver Sturm College of Law was asked by the Sierra Club to review Form 2A applications 

for oil and gas operations throughout the state of Colorado for compliance with the Setback 

Rules.  See 2 CCR § 604.   The Clinic reviewed all pending Form 2A submissions submitted 

to the COGCC as of October 31, 2014.  Likewise, the Clinic reviewed all approved Form 2A 

submissions submitted to the COGCC after August 1, 2013 when the new setback 

regulations took effect.  In total, almost 1,500 Form 2As were reviewed by the Clinic. 

REQUIREMENTS FOR FORM 2A   

Colorado’s permitting process for oil and gas drilling uses Form 2A to provide 

detailed information about the location and surrounding area of a proposed well site.  2 

CCR § 404-305; Statement of Basis at 6.  Specifically, Form 2A requires the well operator to 

provide information on the number of wells on a single site, the distance to an occupied 

building, location exceptions if they apply, and reason for selecting a location under 1000 

feet from a building unit. § 404-303b.  Form 2A also requires multiple attachments relating 

to the operation and location.  Id.  These form requirements are the means to oversee that 

the Setback Rules, outlined in the Colorado Regulations § 404-604a, are being followed. 

The Setback Rules, effective August 1, 2013, outline exception zones and buffer 

zones.  2 CCR § 404-604(a).  No well or production facility shall be within 500 feet of a 

building unit, unless an exception allows in the exception zone.  Id.   The exception zone 
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was created “to eliminate, minimize, or mitigate the impacts of oil and gas operations” near 

buildings units and high occupancy buildings.  Statement of Basis at 1.  Buffer zones were 

created to “impose heightened mitigation, notice, and communication” for operators 

proposing development within 1000 feet of a building unit.   Id. at 4.  

“These Setback Rules are promulgated to protect the safety and welfare of the 

general public from environmental and nuisance impacts resulting from oil and gas 

development in Colorado” making completeness of the forms and proper attachment of 

necessary materials a necessary requirement for permit approval.  Statement of Basis at 1; 

2 CCR § 404-303(e).  A Form 2A submitted “without the required attachments, proper 

signature, or the required information shall be considered incomplete and shall not be 

reviewed or approved.” 2 CCR § 404-303(e).    

PUBLIC PARTICIPATION REQUIREMENTS 

 COGCC regulations require oil and gas operators to notify affected persons when 

they seek to operate within an Urban Mitigation Area, Buffer Zone Setback, and the 

Exception Zone.  2 CCR § 404-305(a).  Operators must give notice to the local government 

for wells within the Urban Mitigation Area and to surface owners and building unit owners 

for wells within the Exception and Buffer Zone Setback 30 days before the operator files 

their application with the COGCC.  Id. § 305(a)1-2.  The COGCC must then perform a 

“completeness determination” of the operator’s submitted materials, and if the materials 

are deemed complete the COGCC must post the materials to their website.  Id.    

After the completeness determination, the operator must send an Oil and Gas 

Location Assessment Notice (“OGLA Notice”) to those same building unit owners, surface 

owners, and local governments that contains some application materials, scientific 
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disclosures, and information about how local residents can meet with the COGCC, their 

Local Governmental Designee, and provide written comments on the COGCC website.  2 

CCR § 404-305a(2)(c)(1).  Additionally, a “Notice of Comment Period” postcard must be 

mailed to the owners of building units (but not surface owners or individual occupants of a 

building unit) within a buffer zone of a proposed well.  Id.  Under the rule, it is the 

responsibility of the notified surface owner or building unit owner to notify any tenants of 

the land or building unit of the proposed oil and gas activity, and it is unclear whether the 

surface owner or building unit owner is notified of this responsibility.  Id.   

Public comment is available for 20 calendar days after a permit is posted to the 

COGCC website, and the COGCC may not approve an application until the end of this public 

comment period.  2 CCR § 404-305(d).  Based on comments received during the public 

comment period and consultation with applicable state agencies, the Director of the COGCC 

may create additional stipulations to respond to “legitimate public health, safety, or welfare 

concerns expressed during the comment period.” Id.  

METHODOLOGY 

The 2013 changes to Form 2A promulgated in  § 404-303 require greater detail and 

specificity about each well site, such as needing to classify setback zones, required 

commenting about the site selection, and exact number of wells and equipment on a site.  2 

CCR § 404-303(b)(3).   Changes to the Setback Rules and Form 2A were instituted to 

“enhance transparency” in the permitting process and to increase individual notice to 

surrounding landowners.   Statement of Basis at 7.  The COGCC implemented these changes 

to make “better informed” decisions and be “more protective of public health, safety, and 

welfare” regarding oil and gas operations.  Id.  
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We began our research by selecting a county and looking at each individual pending 

and approved permits within that county.  The Clinic reviewed all pending Form 2A 

submissions submitted to the COGCC as of October 31, 2014.  Likewise, students reviewed 

all approved Form 2A submissions submitted to the COGCC after August 1, 2013 when the 

new setback regulations took effect.  In total, almost 1,500 Form 2As were reviewed by the 

Clinic. 

Specifically, we looked at 57 Colorado counties, including: Adams, Alamosa, 

Arapahoe, Archuleta, Baca, Bent, Boulder, Broomfield, Chaffee, Cheyenne, Clear Creek, 

Conejos, Costilla, Crowley, Custer, Delta, Denver, Dolores, Douglas, Eagle, El Paso, Elbert, 

Fremont, Garfield, Gilpin, Grand, Gunnison, Hinsdale, Huerfano, Jackson, Jefferson, Kiowa, 

Kit Carson, La Plata, Lake, Larimer, Las Animas, Lincoln, Logan, Mesa, Mineral, Moffat, 

Montezuma, Montrose, Morgan, Otero, Ouray, Park, Phillips, Pitkin, Prowers, Pueblo, Rio 

Blanco, Rio Grande, Routt, Sagauche, San Juan, San Miguel, Sedgwick, Summit, Teller, 

Washington, Weld, and Yuma.   

Our review took about two weeks total, and ended on October 31, 2014.   We 

identified any and all well operations located less than 1000 feet from a building unit.  For a 

well under 1000 feet from a building unit, we also identified what zone the well was in (i.e. 

“buffer zone”, “exception zone”, and “urban-mitigation area”).  If the well operation was 

located in the exception zone, we checked to see if a proper exception was indicated for 

that well site.  For all well sites under 1000 feet from a building unit we looked for 

comments specifically regarding the location of the well site, why it was selected to be 

placed there and not somewhere else.  We recorded all of this information, and compiled 
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the number of well sites that did not include this information.  See attached spreadsheets 

for pending and approved permits as of Oct. 31, 2014. 

FINDINGS 

 The Clinic’s research determined that many pending or approved Form 2As lacked 

critical aspects and details relating to the well site, including, but not limited to: a failure to 

identify the number of wellheads at the operation, what zone the well site may be in, and 

any comments regarding the well site location.   

For permits submitted and approved after August 1, 2013, the Clinic found 181 

permits lacking critical information out of approximately 1,300 approved permits.  The 

three counties with the most approved permits lacking critical information were Garfield, 

La Plata, and Weld counties. In La Plata County, 5 out of 17 permits approved after August 

2013 lacked critical information.  In Garfield County, 10 out of 71 permits approved after 

August 2013, lacked critical information.  Finally, in Weld County, 161 out of 792 permits 

approved, after August 2013, lacked critical information.   

For pending permits as of October 31, 2014, 47 lacked critical information out of 

238 permits or approximately 20 percent of all pending permits, as of October 31, 2014, 

were incomplete.  In La Plata County, 2 out of 5 permits pending as of October 31, 2014 

lacked critical information.  In Garfield County, 6 out of 29 permits pending as of October 

31, 2014 lacked critical information.  In Weld County, 32 out of 115 permits pending as of 

October 31, 2014, lacked critical information.    

 The fact that this many incomplete forms have been approved appears to indicate 

that the COGCC may not be adequately adhering to its compliance policies for Colorado’s 

minimal Setback Rules.   State regulations mandate that a “Form 2A submitted without the 
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required attachments, proper signature, or the required information shall be considered 

incomplete and shall not be reviewed or approved.”  2 CCR § 404-303(e).  The Setback 

Rules were created to protect the public from environmental and nuisance impacts of oil 

and gas development.  Statement of Basis at 1.  This objective cannot be completed when 

incomplete permits are submitted and approved.      

Not only does the approval and posting of incomplete permits fail to inform 

regulators, but it also fails to inform the public and those directly affected by the well sites 

–denying them the ability to know the exact details and scale of the industrial development 

locating in their neighborhoods.  Absent or incomplete information regarding setbacks 

hinders the process of public commenting and this leads to less thorough and meaningful 

public comments.   

The necessity for thorough public comments and publicly available information has 

become increasingly important as new scientific research around air pollution from heavily 

concentrated industrial oil and gas operations is completed.  A recent study by CU Boulder 

found that the Environmental Protection Agency’s (“EPA”) emission estimates for 

Colorado’s Front Range are substantially lower than what the emissions really are.5  See 

Pétron at 6850.  The study found that actual emissions were three times higher for 

methane than the estimates and seven times higher for benzene.  Id.  Benzene is a known 

carcinogen and methane is a greenhouse gas that contributes to regional haze.6   What 

                                                           
5 See also, Airborne measurements confirm leaks from oil and gas operation, CIRES (May 7, 
2014).  http://cires.colorado.edu/news/press/2014/airbornemeasurements.html.   
6 Mark Jaffe, Researchers assess emissions from Colorado oil and gas fields, Denver Post (Nov. 
16, 2014).  http://www.denverpost.com/business/ci_26942340/researchers-assess-
emissions-from-colorado-oil-and-gas.   

http://cires.colorado.edu/news/press/2014/airbornemeasurements.html
http://www.denverpost.com/business/ci_26942340/researchers-assess-emissions-from-colorado-oil-and-gas
http://www.denverpost.com/business/ci_26942340/researchers-assess-emissions-from-colorado-oil-and-gas
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these studies appear to indicate is that proximity matters and ensuring safe distance from 

these heavily industrial operations is a corollary to the protection of human health. 

Finally, and for many different reasons, the COGCC website may be functionally 

unavailable to lay persons and may inhibit public participation.  The website is designed for 

two separate search areas for Form 2 and Form 2A.  There is no link between identical well 

sites under Form 2 and Form 2A.  Further, different number systems are used to file the 

same well site – meaning the only way to search for both the Form 2 and Form 2A is to use 

the well site’s name.  Accessing permit forms and information about well sites requires 

navigation of several webpage screens, multiple drop down tabs, and numerous hyperlinks 

to access a single Form 2A for one well site.  This process is time consuming, confusing, and 

frequently required multiple attempts to access the Form 2A in PDF format.  This task 

would be virtually impossible for persons lacking highly technical computer and software 

skills.  Furthermore, because the only manner to comment on and search the forms is 

online, persons without computers or internet access are essentially shut-out of public 

participation.  

 Likewise, wells are not identified or listed by any meaningful geographic reference.  

Instead, wells are listed primarily by their well name and number (a product of the 

operator’s identification of the well) and by geographic coordinates that are likely 

meaningless to persons who may be interested in obtaining information about wells or 

proposed wells near urban municipalities and residential neighborhoods.  And while the 

GIS map (accessible as its own tab on the main COGCC webpage simply called “maps”) 

appears to be the agency’s attempt to remedy this issue, to the average citizen without any 
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prior exposure or explanation of the term “GIS,” the tab on the COGCC website to this 

interactive search tool is meaningless.  

 Likewise, once the tab is clicked, the next webpage is unclear. The GIS map 

hyperlink on the webpage is confounded by hyperlinks to download individual data layers 

of the map, but these individual data layers are functionally meaningless without the 

context of the rest of the map and require specialized GIS software in order to utilize the 

data.  Finally, at the time of this writing, the GIS online map is unavailable due to technical 

errors on the COGCC’s website.  While technical difficulties certainly arise, when this map is 

the only means people can search for wells by addresses, these technical difficulties pose a 

tremendous obstacle to the public seeking access to information on industrial operations 

locating in their communities and neighborhoods.  

RECOMMENDATIONS 

 Based on our review of the COGCC’s Form 2A permits approved after August 1, 2013 

and pending as of October 31, 2014, the Clinic has multiple recommendations for the Oil 

and Gas Task Force. 

● The amount of missing information in the Form 2As, approved after August 2013, 

makes it apparent that the COGCC is not adequately reviewing each permit for 

compliance with Colorado’s Setback Rules.  The completeness of the forms serves 

the purpose to protect the safety of the public and to limit nuisance.  This purpose is 

currently not being met.   The COGCC’s new “rejection” policy implemented 

November 1, 2014 may be a step in the right direction if properly implemented.  

This policy requires COGCC rejection of permits missing “significant attachments” to 
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Forms 2 and 2A.7  To best serve their statutory duty to protect public health and 

safety, however, COGCC must reject forms not just for “significant” attachment 

deficiencies, but for any permit application within a buffer or exception zone that 

fails to include all required documentation completed in a thorough, complete 

manner.  

● The COGCC website needs to be user friendly for the average citizen.  Access points 

and search tools throughout the website should be upgraded, streamlined, and 

geared towards public inclusion and utilization by lay persons.  The current search 

system described above is inefficient and confusing.  There should be one search 

option or one numbering system for all permits, so that the public can look up all the 

documents regarding a given well site using one search tool.  The mapping feature 

also needs to be revamped and integrated into the permit search function.  

Currently, people can access the map/location of the well by clicking on the tab 

entitled “GIS.”  This is a term of art that should be replaced by a term more 

recognizable to a lay person.  Its function should be flagged and explained more 

clearly on the main webpage as well.  

● The public comment period should be a uniform 30 days.  This will increase the 

accessibility of the public comment process to average citizens who may not fully 

comprehend the regulatory differences between exemption, buffer, and urban 

mitigation zones.  Currently, comment periods are only 20 days, and the rules for 

                                                           
7 Operator Guidance: Form 2 and 2A Rejection Process, Colorado Oil and Gas Conservation 
Commission, Oct. 29, 2014, attached to this document.  
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extending that public comment vary according to wells within urban mitigation 

zones and exception zones.  Comment periods may not be extended more than an 

additional 20 days upon request from the Local Government Designee, but the rules 

do not say how the public comment period can be extended for wells within the 

buffer zone or not within any of these setback zones.  A 30-day public comment 

period will likewise be consistent with many other public comment periods offered 

by other Colorado state regulatory agencies.  By way of example, the Colorado 

Department of Public Health & Environment (“CDPHE”) offers a 30-day public 

comment period concerning certain air quality permits. 5 CCR § 1001-5:3B. 

● Operators should be required to notify all residents within a buffer or exception 

zone, not just the building or surface owners.  Operators should be required to 

undertake maximum effort to notify owners of property and residents of the 

property as well.  By taking these reasonable steps, residents, especially those who 

are not the surface owners, can be properly notified of the siting and location of 

industrial wells operations. 

● As scientific knowledge of airborne emissions from oil and gas operations increases, 

we learn more about the risks to human health and welfare from these emissions.  

Given the current scientific understanding and the trajectory of future studies, the 

COGCC should continue to evaluate the sufficiency of current setback limitations and 

set future limitations based on both the best available science and the precautionary 

principle.8 Recent explosions, fires, and human death at oil and gas pads in Colorado, 

                                                           
8 A precautionary approach to risk management states that if an action or policy has a 
suspected risk of causing harm to the public or to the environment, in the absence of 

http://en.wikipedia.org/wiki/General_public
http://en.wikipedia.org/wiki/Natural_environment
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as well as emerging scientific research documenting the air pollution risks 

surrounding oil and gas operations indicate that these industrial processes can be 

hazardous to the health of people living in the vicinity of oil and gas development.  

Protection of public health requires the COGCC to act with precaution in their 

regulation of the oil and gas industry.  

 

 

 

                                                           

scientific consensus that the action or policy is not harmful, the burden of proof that it is 
not harmful falls on those taking an action.  The principle is used by policy makers to justify 
discretionary decisions in situations where there is the possibility of harm from making a 
certain decision (e.g. taking a particular course of action) when extensive scientific 
knowledge on the matter is lacking. The principle implies that there is a social 
responsibility to protect the public from exposure to harm, when scientific investigation 
has found a plausible risk. These protections can be relaxed only if further scientific 
findings emerge that provide sound evidence that no harm will result. 

http://en.wikipedia.org/wiki/Scientific_consensus
http://en.wikipedia.org/wiki/Legal_burden_of_proof
http://en.wikipedia.org/wiki/Social_responsibility
http://en.wikipedia.org/wiki/Social_responsibility

