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ISSUES PRESENTED 

I. Were Vigil's rights to notice, due process, and a unanimous verdict violated 

when the State elected to proceed on the burglary charge under the theory that Vigil 

burglarized the camper trailer, shop, and tn:ctor, but then argued in closing that he 

committed burglary of the lean-to? 

II. Was Officer Oown's testimony regarding his shoeprint comparison improper 

expert opinion under the guise of lay testimony? 

III. Did the court reversibly err in finding no discovery violation and refusing to 

suppress the shoeprint evidence where the State withheld the exculpatory results of 

CBI's shoeprint comparison in this case until the second day of trial? 

IV. Did the cumulative effect of these errors prejudice Vigil, requiring reversal? 

V. Was the evidence sufficient to prove the pickup was worth $1000 or more? 

VI. Did the court reversibly err in denying Vigil's challenge for cause of Juror 

Atencio and granting the prosecutor's challenge of Juror Kezerle? 

STATEMENT OF THE CASE 

The State proceeded to trial against Vigil on one count of Aggravated Motor 

Vehicle Theft in the First Degree (used in the commission of another theft, value of 
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$20,000 or less), an F4,1 one count of Theft, an F4,2 and one count of Second Degree 

Burglary, an F4.3(File,p.11,33;10/5/ 11 Tr.,p.13-17,2O)f The jury acquitted Vigil of the 

theft and found him guilty of burglary and a lesser-included offense of Aggravated 

Motor Vehicle Theft in the Second Degree (not used in the commission of another 

theft, value of $1000 or more), an F6.s(File,p.112-13,126-29,139;10/ 6/11 Tr.,p.194-95) 

The court sentenced Vigil to 6 years ill the Department of 

Corrections.(File,p.139;11/ 16/ 11 Tr.,p.13) 

STATEMENT OF FACTS 

On Thanksgiving, Thursday, November 25, 2010, Caldon checked on his farm; 

everything looked fine.(10/5/11Tr.,p.253,294-95) A roofing crew had recently 

worked there and Caldon was nervous about them.(10/5/11Tr.,p.286-87) (Vigil was 

not a member of this roofing crew.(10/5/11Tr.,p.293,296)) The Caldon farm was a 

rural property about 8 miles from the nearest town and % mile from the nearest 

neighbors.(10/5/11Tr.,p.247,252;10/6/11Tr.,p.86) No one had been living on the 

farm for about 2 weeks.(10/5/11 Tr.,p.286) 

1 §§18-4-409(2)(d),(3)(a) & 18-4-401(1)(a),CRS. 
2 §18-4-401(1)(a),(2)(c),CRS. 
3 §18-4-203(1),CRS. 
4 The record was contained in PDF documents on four compact discs. All page 
numbers refer to the page number of the PDF document. 
S §18-4-409(4)(b),CRS. 
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On Saturday, November 27th, a man came to the Vannoys' door and asked for 

assistance because his truck had broken down.(10/S/11 Tr.,p.229-30,239-41,24S) 

Vannoy spoke to the man; Mrs. Vannoy remained inside.(10/S/11Tr.,p.231-32,240-

41) The man seemed cahn and gave his first and last name; Vannoy only remembered 

the last name Vigil.(10/S/11Tr.,p.24S) Vannoy drove Vigil to La Jara to get some 

parts for the truck, but they were unsuccessful.(10/S/11Tr.,p.241-42) Vigil then 

asked Vannoy to tow him to La Jara where his uncle, Ben Vigil, 

lived.(10/S/11Tr.,p.243,24S-46) Vannoy, who knew Ben Vigil, agreed to tow him to 

the trading post near Ben Vigil's home.(10/S/11Tr.,p.243,246) Vannoy did not see 

Vigil again.(10/S/11Tr.,p.244-4S) 

Both Mr. and Mrs. Vannoy identified the defendant as 

Vigil.(10/S/11Tr.,p.230,241) Mrs. Vannoy described the truck, which was parked 

about 200 feet away, as red and loaded with stuff; she could not tell what was in it and 

did not remember if it was covered.(10/S/11Tr.,p.233,23S-36,238) Mr. Vannoy 

described it as a maroon Toyota pickup.(10/S/11Tr.,p.242) He said there was a green 

motocross motorcycle, possibly a Kawasaki, in the back covered with a tarp; he did 

not notice any other items.(10/S/11Tr.,p.243-44) 

On Tuesday, November 30th, Caldon was driving through La Jara and saw his 

pickup at the trading post.(10/S/11Tr.,p.248,279-82;10/6/11Tr.,p.7) He continued 
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to his farm, where he saw that his pickup, a 1993 maroon/red extended cab Toyota 

that had "seen better days" and was not runnmg well, was 

missing.(101 5/11 Tr.,p.280,252-53,265,268,278,289) 

He also noticed that his Honda motorcycle was missing from an unlocked shop 

on the farm.(10/5/11Tr.,p.248-49,251-52,260,287) A flat screen TV was missing 

from his camper trailer. (1 01 5/11 Tr.,p.253,259-60) Further, a radio was missing from 

his unlocked tractor. (1 01 51 11Tr.,p.260-61,262;10/61 11 Tr.,p.85) 

Caldon went back to the trading post and called the 

police.(10/51 11Tr.,p.269,280;10/61 11Tr.,p.7) While waiting for the police, Caldon 

found out some employees of the trading post had seen Vannoy tow the truck 

there.(10/51 11 Tr.,p.280-81) 

Officer Oown arrived, took photographs of the pickup, confirmed it was 

Caldon's, visited the farm, and took photographs there.(10/5/11Tr.,p.250,255-56,259-

60,263,266,269,272,276,278,282-84;10/61 11 Tr.,p.8-9,11-14;File,p.142-55) There were 

footprints in the dirt under the lean-to where the pickup had been 

parked.(10/5/11 Tr.,p.264-66,268,275;101 6111 Tr.,p.28,32,97) The prints had a 

"Skechers" logo and "12" on them.(10/6/11Tr.,p,33-34,75-76;P.Exh.9) There were 

no footprints ill or near the camper trailer, the shop, or the 

tractor. (1 01 6/11 Tr.,p.81,83- 85) 
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Officer Crown interviewed the Vannoys December 2nd and spoke with Ben 

Vigil. (1 0/ 6/11 Tr.,p,37,39,4 3) Then he ran a background check on the defendant, and 

discovered he was ill custody at the Alamosa County Sheriff's 

Office.(10/6/11Tr.,p.43) Vigil had been wearing a pair of black Skechers when he 

was arrested.(10/6/11Tr.,p.43-44,45) Officer Crown went to the Alamosa Sheriff's 

Office and photographed the shoes.(10/6/ 11 Tr.,p.45) He then sent the shoes and 

the photographs from the farm to CBI for comparison.(10/6/11Tr.,p.52-53,58,66,89) 

The results were inconclusive, but this was not disclosed to defense counsel until the 

second day of trial.(10/6/11Tr.,p.53,60,66,90-92) Nevertheless, Officer Crown 

testified over Vigil's objections that he thought the prmts 

matched.(10/6/11Tr.,p.46,76) Officer Crown did not contact the roofers who had 

been on Caldon's property or investigate any other suspects.(10/6/ 11 Tr.,p.85-86) 

SUMMARY OF THE ARGUMENT 

I. Vigil's rights to notice, due process, and a unanimous verdict were violated 

when the State elected to proceed on the burglary charge under the theory that Vigil 

burglarized the camper trailer, shop, and tractor, but then argued in closing that he 

committed burglary of the lean-to. 

II. Officer Crown's testimony regarding his shoeprint comparison was improper 

expert opinion under the guise of lay testimony. 
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III. The court reversibly erred in holding that there was no discovery violation and 

denying Vigil's motion to suppress the shoeprint evidence where the State failed to 

disclose the exculpatory results of CBI's comparison in this case until the second day 

of trial. 

IV. Even if this Court finds the above errors individually hannless, their cumulative 

effect prejudiced Vigil, requiring reversal. 

V. The evidence was insufficient to prove beyond a reasonable doubt that the 

pickup was worth $1000 or more. 

VI. The court reversibly erred in denying Vigil's challenge of Juror Atencio, who 

stated that he was unsure about his ability to render an impartial verdict because of his 

relationship with the victim's family and was never rehabilitated. The court also 

reversibly erred in granting the prosecutor's challenge of Juror Kezerle because his 

statements did not indicate any bias and he repeatedly assured the court he would 

follow the law and base his decision on the evidence. 
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ARGUMENT 

I. VIGIL'S RIGHTS TO NOTICE, DUE PROCESS, AND A 
UNANIMOUS VERDICT WERE VIOLATED WHEN THE STATE 
INFORMED VIGIL THAT HE WAS CHARGED WITH BURGLARY OF 
THE CAMPER TRAILER, SHOP, AND TRACTOR, BUT THEN ARGUED 
IN CLOSING THAT HE COMMITTED BURGLARY OF THE LEAN-TO. 

A. Standard of Review 

Whether the State unconstitutionally expanded the charges against Vigil is a 

question of law reviewed de novo. See United States v. Farr,536 FJd 

1174,1179(10,hGr.2008)(reviewing variance claim de novo). This Gmrt also reviews de 

novo whether a unanimity instruction was required. People v. Torres,224 PJd 

268,278(Colo.App.2009). 

This issue is preserved. Prior to trial, Vigil filed a motion for a bill of 

particulars.(File,p.23-24,95) On the first day of trial, the parties discussed Vigil's 

request for a bill of particulars and Vigil asked which structure was allegedly 

burglarized.(10/5/11Tr.,p.17-18) The State explained that it was alleging burglary of 

the camper trailer, tractor, and shop.(10/5/11Tr.,p.19-20) The court noted these 

elections on the complaint.(File,p.33) 

After the prosecutor argued in closing that the lean-to was burglarized, Vigil 

requested a bench conference and asked the court to instruct the jury that the lean-to 

was not involved in the burglary because the State had previously elected to proceed 
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only on the other three buildings.(101 6/11 Tr.,p.163-66,169-70,172) The COM denied 

defense counsel's request, telling him he could argue the lean-to was not a 

"building." (10/6/11 Tr.,p.172) 

After trial, Vigil filed a motion for new trial, arguing that the prosecution had 

narrowed the burglary charge to include only the camper trailer, the shop, and the 

tractor, but had then argued Vigil committed burglary of the lean-to.(File,p.131-32) 

Vigil argued that he was prejudiced by this error, and requested reversal of his 

burglaryconviction.(File,p.132) The COM denied Vigil's motion. (111 161 11 Tr.,p.5) 

B. Law and Analysis 

Due process requires notice sufficient to advise the accused of the charges, give 

him a fair opportunity to prepare a defense, and ensure that he is not taken by 

surprise at trial. People v. Madden,l11 P.3d 452,456 (Colo.2005) (citing People v. Cooke,525 

P.2d 426,428(Colo.1974));US.Const.Amend.V,XIV;Colo.Const.art.II,§25; Gim.P.7;see 

also Cervantes v. People,715 P.2d 783,785(Colo.1986). A defendant also has a 

constitutional right to demand the "nature and cause" of the accusations against him. 

US.Const.Amend.VI;Colo.Const.art.II,§16;Skidmore v. People,390 P.2d 

944,945(Colo.l964). A defendant cannot be convicted for a crime not charged. 

US.Const.Amends.V,VI,XIV;Colo.Const.art.II,§§16,25;see also Farr,536 FJd at 

1179;Madden, 111 PJd at 455. 
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When the complaint lacks sufficient specificity to allow the defendant to 

prepare his defense, he can seek a bill of particulars. People v. Williams,984 P.2d 

56,63(Colo.1999). A bill of particulars is mandatory in theft cases. §18-4-

401(6),C.RS.;People v. District Court,603 P.2d 127,128(Colo.1979). "The purpose of a 

bill of particulars is to enable the defendant to properly prepare his defense in cases 

where the indictment, although sufficient to advise [him] of the charges ... , is 

nonetheless so indefinite in its statement of a particular charge that it does not afford 

[him] a fair opportunity to procure the witnesses and prepare for trial." Williams,984 

P.2d at 63(quoting Erickson v. People,951 P.2d 919,921(Colo.1998));District Court,603 

P.2d at 129;People v. Rubanowitv688 P.2d 231,239(Colo.1984). 

A bill of particulars, once given, narrows the charges and limits the State's 

proof to those areas described. See District Court,603 P.2d at 129. This rule is 

consistent with the constitutional guarantee that once notice of the charges has been 

given to the defendant, the State cannot not broaden those charges by encouraging 

the jury to convict on different or additional crimes. See Farr,536 FJd at 

1180;Nfadden,111 p.3d at 455(noting that notice requirement lies at foundation of due 

process); People v. Rice,198 P.3d 1241,1245(Colo.App.2008)(variance occurs "when the 

charged elements are unchanged, but the evidence proves facts materially different 

from those alleged in the [complaint]"). Reversal is required when the evidence, 
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augments, and jury instructions impennissibly expand the charges, subjecting the 

defendant to the risk of conviction for an offense he was not given notice of and 

prejudicing his ability to present a defense. See Rice,198 PJd at 1245-47(reversing 

where the evidence and argument expanded defendant's alleged purpose for taking 

the money, creating a variance that undermined her primary defense). 

Here, the State charged Vigil with burglary of "a building or occupied 

structure" on the Caldon farm.(File,p.9-11,33) In response to Vigil's motion for bill 

of particulars, the State represented that it was charging him with burgla!)' of three 

specific buildings: the camper trailer, tractor, and shop.(101 5/11 Tr.,p.19-20;File,pJ3) 

Relying on this information, Vigil focused his defense on the three buildings 

alleged to have been burglarized. He elicited evidence that there were no footprints in 

or around the camper trailer, tractor, or shop, despite the fact that there was mud on 

the floorboard of the tractor and the shop floor was dirty and dusty. (1 01 61 11 Tr.,p.81-

84,177) Vigil also elicited testimony that there were no fingerprints or biological 

samples found in the camper trailer or the shop and the papers scattered from the 

camper trailer had not been analyzed for evidence.(l 01 6111 Tr.,p.81- 82,84) 

In addition, Vigil attempted to create reasonable doubt about his identity as the 

person who stole the items from the camper trailer, tractor, and shop. He elicited 

testimony that, unlike the pickup, the other stolen property was never 
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recovered.6(10/6/11Tr.,p.86-87) He pointed out that the motorcycle seen in the back 

of the pickup had been identified variously as green or white, and argued that these 

descriptions did not match Caldon's motorcycle.(10/5/ 11 Tr.,p.244; 

10/6/11Tr.,p.l00,117-19,176,178-79;File,p.156,D.Exh.A) He elicited evidence that 

no one saw Vigil with the other property.(10/5/11 Tr.,p.236,246) 

Vigil also raised the possibility that someone else had burglarized the other 

buildings and stolen those items. He elicited testimony that there was no forcible 

entry of the tractor or shop, and that both of those buildings had been unlocked and 

therefore could have been accessed by anyone. (1 0/ 6/11 Tr.,p.85) Vigil also brought 

out evidence that there were other possible suspects for the burglary who were never 

investigated.(10/5/11 Tr.,p.286-87,293;10/ 6/11 Tr.,p.85-86,174) Caldon testified that 

roofers had been on the farm recently and he felt uneasy about 

them.(10/5/11Tr.,p.286-87) The roofers would have known that no one was 

currently living on the farm.(10/5/11Tr.,p.286) In addition, Vigil brought out 

evidence suggesting that he could not have been the only person involved; for 

example, the property was remote and there were no abandoned vehicles found 

nearby as one would expect if the thief came alone and left in the 

pickup.(10/5/ 11 Tr.,p.288,293;10/ 6/11 Tr.,p.86) 

6 Defense counsel recovered the motorcycle prior to trial, but pursuant to an 
agreement and court order, that evidence was excluded.(10/5/11Tr.,p.25-31) 
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Vigil's strategy was apparently effective, since the jury acquitted him of the 

theft and the first-degree motor vehicle theft - which required the jury to find that he 

had used the pickup in the commission of another theft.(10/6/ 11 Tr.,p.194-

95;File,p.126-29) Instead, the jury convicted Vigil of second-degree motor vehicle 

theft, finding that he did not use the pickup in the commission of another 

crime.(10/6/11Tr.,p.194-95;File,p.126-29)l This indicates that the jury did not believe 

the State had proven beyond a reasonable doubt that Vigil stole the items from the 

camper trailer, tractor, and shop. 

However, in closing, the State argued that Vigil could be convicted of burglary 

if he entered the lean-to with the intent to steal the pickup.(10/6/11Tr.,p.163-66) 

The prosecutor's arguments violated the verbal bill of particulars, depriving Vigil of 

his constitutional rights to notice, due process, a fair trial, and to present a defense. 

US.Const.Amend.V,VI,XIV;Colo.Const.art.II,§§16,18,23,25;Gim.P.7;see District Court, 

603 P.2d at 129;if. Rice,198 P.3d at 1245-47. 

The State's arguments undermined Vigil's primary defense to the burglary 

charge. As noted above, Vigil successfully challenged the State's evidence that he had 

burglarized the camper trailer, shop, and tractor. But Vigil had no notice that he 

would have to defend against evidence that he burglarized the lean-to. As a result, he 

7 The State's theory was that Vigil had stolen the pickup truck and used it to transport 
the other stolen items.(l0/ 6/11 Tr.,p.153-54,156-57,184-85) 
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was not given a fair opportunity to defend against that charge. Cj Rice,198 PJd at 

1245-47. The prejudice from this error was exacerbated by the fact that the 

shoeprints discovered under the Ie an-to were the prosecution's key evidence that Vigil 

had entered the lean-to and stolen the pickup,S and the State withheld CBI's 

exculpatory print comparison and improperly presented Officer Crown's expert 

testimony about his inculpatory comparison without notice to the defense. See 

Sections II & III, ilifra. Therefore, reversal is required. 

Furthennore, because the court refused to limit the jury's consideration to the 

buildings the State had elected to proceed on and failed to provide a unanimity 

instruction, there is a substantial risk that the jury returned a non-unanimous verdict. 

See Rice,198 PJd at 1247. A defendant has a right to a unanimous verdict. See 

Crim.P.31(a)(3);§16-10-108,CRS.;People v. Simmons,973 P.2d 627,629-

630(Colo.App.1998);see also People v. ]uarc'{)71 PJd 537,546(Colo.App.2011)("It is 

well established that the right to a unanimous jury verdict is substantiaL"). 

Thus, when evidence of multiple acts is presented, "anyone of which could 

constitute the offense charged, and there is a reasonable likelihood that jurors may 

disagree on the act the defendant committed," the trial court must either require the 

prosecution to elect the act it is relying on or instruct the jury that to convict it must 

8 The prosecutor extensively argued that the prints were "very important" for proving 
Vigil's identity as the burglar. (1 01 6/11Tr.,p.165-67,183-85) See Appendix A 

13 



unanimously agree that the defendant committed the same act or all of the acts. People 

v. Rivera,56 PJd 1155,1159-60(Colo.App.2002). "The requirement of an election or a 

modified unanimity instruction assures that a conviction does not result from some 

members of the jury finding the defendant guilty of one act, while others convict 

based on a different act." Id. at 1160. "The trial court is responsible for ensuring that 

the jury is properly instructed ... and that a conviction ... is the result of a unanimous 

verdict." Id. at 1160-61. 

Here, the State charged Vigil with one count of burglary, but presented 

evidence that multiple buildings had been burglarized. The elemental jury instruction 

and verdict form did not specify which building was allegedly involved in the burglary, 

and did not inform the jury that it had to unanimously agree as to one building (or all 

of the buildings).(File,p.115,129) Thus, there was a reasonable likelihood that the jury 

would disagree as to which buildings Vigil actually burglarized. Cf Rivera,56 P.3d at 

1159-61(finding plain error where nature and variety of evidence created reasonable 

likelihood that jury would disagree as to which acts Rivera committed);Simmons,973 

P.2d at 627-30(reversing where State charged menacing a particular victim but 

presented evidence and arguments concerning two other potential victims, the 

elemental instruction did not identify a specific victim, and there was no unanimity 

14 



instruction, which permitted the jury to convict without unanimously agreeing on the 

victim). 

Under these circumstances, it is impossible to be reasonably certain of the 

reliability of the verdict. See Woertman v. People,804 P.2d 188,191(Colo.1991); see also 

People v. Childress,_PJd_,_ (Cdo.App.No.08CA2329, July 19, 2012), 

2012WL2926636. Because there is no way to know whether the jury unanimously 

agreed on the basis for the conviction, Vigil's substantial right to a unanimous verdict 

was violated. See Rice,198 PJd at 1247. Accordingly, reversal is required. 

II. THE COURT REVERSIBLY ERRED IN ALLOWING OFFICER 
CROWN TO TESTIFY TO HIS OPINION THAT THE PRINTS 
MATCHED VIGIL'S SHOES WITHOUT BEING ENDORSED OR 
QUALIFIED AS AN EXPERT. 

A. Standard of Review 

A court's decision to admit expert testimony is reviewed for abuse of 

discretion. People v. Martine;;:/4 P.3d 316,322(Colo.2003). "Whether the trial court 

abused its discretion here turns on whether admission of the officer['s] testimony was 

proper under CRE 701, because the prosecution did not seek to qualify [him] as 

expert witnesses under CRE 702." People v. Veren,140 P.3d 131,136(Colo.App.200S). 

This issue is preserved. Vigil filed a pretrial motion in limine to preclude 

Officer Oown from glVmg opmlon testimony regarding the pnnt 

comparison.(File,p.89) In it, he argued that, pursuant to CRE 701, lay opinion 
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testimony cannot be based on scientific, technica~ or other specialized knowledge, 

and the State had failed to endorse any experts, provide any scientific reports 

regarding the print comparisons, or provide notice of Officer Crown's qualifications 

as an expert in print comparisons.(File,p.89) He also moved to exclude any other 

expert testimony, since none had been endorsed.(File,p.89) 

Prior to trial, the parties discussed Vigil's motion, and the prosecutor argued he 

was not offering Officer Crown as an expert witness.(10/5/11Tr.,pJ2-33) The court 

reserved ruling on Vigil's motion.(10/5/11Tr.,pJ3) 

The next day, when Officer Crown testified that the prints matched Vigil's 

shoes, Vigil objected, "[t]hat's an opinion for an expert." (10/61 llTr.,p.46) The court 

overruled Vigil's objection.(10/61 11 Tr.,p.46) Later, Vigil again objected to the 

officer's testimony about whether the prints matched his shoes, stating, "Mr. Crown 

has not been endorsed as an expert or given any reports or qualification of his 

expertise to defense counsel." (10/6/1 1 Tr. ,p.1 00) 

B. Law and Analysis 

Vigil has a right to a trial by a fair and impartial lUlY. 

u.S.Const.Amends.V1,XIV;Colo.Const.art.II,§§16,23. This right includes the right to 

have an impartial jury decide his guilt or innocence solely on the basis of properly 

admitted evidence. Domingo-Gomez v. People,125 PJd 1043,1048(Colo.2005). Under 
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CRE 701, a lay witness can give opinion testimony only if his opinion: (1) is rationally 

based on his first-hand perceptions, (2)is helpful to the jury, and (3)is not based on 

scientific, technical, or other specialized knowledge within the scope of Rule 702. 

People v. Stewart, 55 PJd 107,123(Colo.2002). 

Testimony from police officers, while often admitted under CRE 701, 

"becomes objectionable when what is essentially expert testimony is improperly 

admitted under the guise of lay opinions." Stewart,55 PJd at 123. Where "an officer's 

testimony is based not only on her perceptions and observations of the crime scene, 

but also on her specialized training or education, she must be properly qualified as an 

expert before offering testimony that amounts to expert testimony." Id. at 124. In 

Stewart, the officer testified to his reconstruction of a traffic accident based on his 

training, but had not been qualified as an expert. Id. at 122. The supreme court held 

the court abused its discretion by admitting the evidence without requiring the officer 

to be qualified as an expert. Id. at 124. 

To determine whether testimony was lay opinion as opposed to expert 

testimony, a court must consider whether an ordinary citizen can be expected to know 

certain infonnation and whether the opinion is a result of reasoning familiar in 

everyday life. Veren,140 PJd at 137;see also Medina v. People,114 P.3d 
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845,859(Colo.2005)(investigator's testimony about percentage of people who change 

their stories was expert testimony based on specialized training). 

In this case, Officer vown testified that he observed footprints under the lean

to and photographed them.(10/6/11Tr.,p.28-35) He then went to the Alamosa 

County Sheriff's Office to examine and photograph Vigil's shoes.(10/6/11Tr.,p.43-

45) The prosecutor asked if he "notice[d] anything about these 

shoes." (10/61 11Tr.,p.45-46) Officer vown responded, over Vigil's objection, "I 

noticed that the soles of the shoes visually matched the ... prints that were out on the 

scene."(10/6/11Tr.,p.45-46) Later, Vigil learned that the shoes and photographs of 

the prints had been sent to CBI for comparison, and CBI's results were inconclusive; 

they determined the photographs were of insufficient quality for comparison, and 

were not able to match the prints to Vigil's shoes beyond a reasonable 

doubt.(10/61 11 Tr.,p.51- 53,66,90-92) 

Nevertheless, Officer vown again testified that he had concluded the prints in 

the photographs matched Vigil's shoes. He testified that he had reached his 

conclusions by "visually inspecting the shoes and visually inspecting the photographs 

of the prints left on the scene," both with and without the scales; he did so again at 

triaL(10/6/11Tr.,p.71-74,76) Based on these comparisons, he testified that it 

appeared to be "the same shoe and the measurements [were] the same," and that the 
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footprints had similar characteristics to Vigil's shoes.(10/6/11Tr.,p.73-76) I-:Ie 

concluded that the photographs of the prints and Vigil's shoes were "visually ... a 

match." (10/6/11 Tr.,p.76) 

While an ordinary person could look at the shoes and the photographs of the 

footprints found at the scene to see if they looked generally similar, Officer Crown's 

conclusion that they "matched" was expert testimony. See Golob v. People,180 P.3d 

1006,1009-1010,1012( Colo.2008) (discussing shoeprint comparison testimony from 

the State's expert, including that the expert had to have the comparison independently 

verified by another examiner under CBI policy because he had found a match highly 

probable, and noting that the issue of whether the defense's expert was "sufficiently 

qualified to compare the prints found at the scene to the soles of [Defendant's] boots 

[was] a close one" since he "lacked direct experience or formal training in the 

comparison of known footwear to recovered shoeprints");see also People v. Perry1Jlan,859 

P.2d 263,265-268(Colo.App.1993) (analyzing testlmony regarding shoeprint 

comparisons as "scientifically acceptable" expert testimony properly admitted under 

CRE 702, and further noting that the prosecution's expert had over 16 years of 

experience in that field). 

Indeed, the prosecutor argued that Officer Gown had specialized training that 

qualified him to offer this opinion. Despite stating repeatedly that Officer Crown was 
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not being offered as an expert witness, the prosecutor also said: "Although he's not 

an expert in the highest degree, he certainly has had sufficient training, which he'll talk about 

on the stand, to allow him to make .. . some opinion about whether there is a 

match."(10/5/11Tr.,pJ2-33(emphasis added)) The prosecutor also elicited testimony 

that Officer vown had 11 years of law enforcement experience and had "attended 

numerous trainings, specializing in the areas of evidence collection [and] crime scene 

process."(10/6/11Tr.,pJ-4) The prosecutor also stated, during redirect: 

When you were speaking earlier this morning, you were 
talking about how you... did a comparison of the shoes to 
the photos that you had taken with the scales. And, 
obviously, we have not admitted you as an expert; but in 
your experience and training as a police officer only and not as 
someone who's been admitted as an expert witness, did you 
come to any conclusions when you compared the shoes to 
the footprint photographs? 

(10/6/11 Tr.,p.98-100)9 

The prosecutor's own arguments show that Officer vown's opinion testimony 

was based on his specialized training and experience as a police officer, which is only 

appropriate if the witness has been qualified as an expert. See CRE 7010ayopinion 

testimony cannot be based on "scientific, technical, or other specialized 

knowledge");Stewart,55 PJd at 123("[W]hen an officer's opinions require the 

9 Vigil objected and the court sustained the objection, stating, "Without belaboring 
the point, he's made his comparison and said they visually 
matched." (10/6/11Tr.,p.100) 
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application of, or reliance on, specialized skills or training, the officer must be 

qualified as an expert before offering such testimony.");Veren,140 PJd at 136-

37(noting that the key inquiry is whether the testimotry is based on specia1ized 

lmowledge, not whether the witness is an "expert witness"). 

Moreover, the fact that Officer G-own submitted the evidence to eBI for 

examination shows that expertise was needed to conclusively determine a "match." 

And indeed, the experts at CBI were unable to conclusively match the photographs of 

the shoe prints to Vigil's shoes. 

Thus, Officer Crown's testimony rose to the level of impermissible expert 

testimony. The trial court abused its discretion in admitting this testimony as lay 

opIDlon. 

If this Court finds Officer Crown's testimony was lay opinion testimony, it was 

still inadmissible because it was not helpful to the jury. CRE 701. W'hen the jurors 

can see the evidence for themselves and form their own opinions on an issue, a 

witness's opinion is not admissible unless he is "in a better position than the jurors" 

to evaluate the evidence. See,e.g.,Robinson v. People,927 P.2d 381,384(Colo.1996)(officer 

can only testify about identity of person on surveillance tape if there "is some basis 

for concluding that the witness is more likely to correctly identify the defendant from 

the photograph than 1$ the jury.");accord Fairow v. State,943 S.W.2d 
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895,901(Tex.Gim.App.1997)(witness's opinion testimony not helpful where "the jury 

was in a position to fOIm its own opinion");Wells v. State,604 So.2d 

271,279(Miss.1992)("[I]f the jury can clearly see for themselves and if the witness is in 

no greater position to relate what is depicted by personal observation ... then his 

opinion is not one which is helpful to the trier of fact.") (emphasis omitted). 

Here, the jury was given the same photographs, shoes, and scales Officer 

G-own used to make his own visual comparisons.(10/ 6/11 Tr.,p.28-35,46-47,67-68,71-

76;Exh.8-11,13-14,19-20,21;File,p.149-154) Thus, absent any special qualifications or 

experience making Officer G-own more qualified to evaluate this evidence, which 

would have required his endorsement and qualification as an expert, the jury was in a 

position to make the same visual comparisons Officer G-own made and fOIm its own 

opinions. As such, to the extent Officer G-own's testimony was not based on 

specialized training, it was improper under CRE 701 because it was not helpful. 

The erroneous admission of Officer G-own's opinion testimony requires 

reversal. It subverted the discovery requirements for expert testimony. Stewart,55 

P.3d at 123(improper expert testimony by lay witness subverts disclosure, discovery, 

and reliability requirements for expert testimony);Veren,140 PJd at 140(police expert 

testimony offered as lay opinion without pretrial disclosure may prejudice defense). 

Because Vigil had no notice that Officer G-own would be testifying as an expert in 
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shoeprint comparisons, he was unable to evaluate this testimony in advance and 

prepare his defense. See Veren,140 PJd at 140. This was especially prejudicial here, 

because, unlike Officer Gown, the experts at CBI determined that the prints could 

not be conclusively matched to Vigil's shoes. Yet Vigil was not provided with that 

information prior to trial either. See Section III infra. On cross-examination, Officer 

Gown conceded that he regularly sends evidence to CBI for analysis because they 

have specialized technicians and equipment, and "more means ... to examine and 

match shoeprints."(10/6/11Tr.,p.89) Nevertheless, Officer Gown repeatedly 

testified, based on his own comparisons, that the prints did indeed match. Vigil was 

not afforded a fair opportunity to challenge this testimony by attacking Officer 

Gown's qualifications to make such a determination, calling the CBI expert to testify 

at trial, or finding his own expert to refute Officer Gown's conclusions. Thus, this 

testimony violated Vigil's rights to due process, a fair trial, and to prepare and present 

a defense. U.S.Const.Amends.V,VI,XIV;Colo.O:mst.art.II,§§16,25. 

Since this error violated Vigil's constitutional rights, it requires reversal unless 

the State can prove it hannless beyond a reasonable doubt. Chapman v. California,386 

U.S. 18,24(1967)(constitutional hannless error standard);but see Stewart,55 P.3d at 

124(reviewing for hannless error); Veren,140 PJd at 139-40(same). Even under the 

non-constitutional harmless error standard, this Court should reverse if there is a 
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reasonable probability that the error contributed to the verdicts. S a!cedo v. People,999 

P.2d 833,841(Colo.2000). This error requires reversal under either standard, and even 

under plain error. See People v. Miller,113 PJd 743,7S0(Colo.200S)("Plain error 

addresses error that is both 'obvious and substantial' [and where] ... that the record 

reveals a reasonable possibility that the error contributed to [the] conviction."). 

This error was obvious because the State admitted that Officer Oown's 

testimony was based on specialized training and knowledge, which clearly falls outside 

the scope of CRE 701, and it was substantial because it deprived Vigil of his 

constitutional rights and inhibited his ability to prepare and present a defense. See 

supra. Further, there is a reasonable possibility that the error contributed to his 

convictions. 

Vigil's defense was focused on disputing that he was the person who 

committed the charged crimes. The footprint evidence was the State's key evidence 

tying Vigil to the scene of the vehicle theft and the burglary, which the State 

improperly argued the jury could find Vigil guilty of for entering the lean-to where the 

truck had been parked. See Section I supra. Cj Veren,140 PJd at 140(finding 

reversible error where officer's opinion testimony was "the key testimony at trial"). 

The prints were found only under the lean-to, and the jury acquitted Vigil of the theft 
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of the items from the other buildings, where no pnnts were discovered. This 

indicates the importance of the footprint evidence to the State's case. 

In closing, the prosecutor spent a great deal of time emphasizing the 

importance of the shoeprints to prove Vigil's identity as the sole perpetrator of this 

crime. See Appendix A For example, the prosecutor argued: "[BJut you might still 

be asking, "Well, how do we know it was Mr. Nathan Vigil? Well, let's remember the 

shoes. The shoes are very important." (10/6/11 Tr.,p.165) The prosecutor's emphasis 

on this evidence indicates that the State viewed it as material and important to proving 

its case. See People v. Summitt,104 PJd 232,237(0:>10.App.2004),rev'd on other grounds by 

People v. Summitt,132 PJd 320(0:>10.2006). 

Indeed, without Officer Clown's improperly admitted testimony, there was 

very little evidence connecting Vigil to the Caldon farm. CBI had concluded that the 

prints could not be conclusively matched to Vigil, and there was no other physical 

evidence placing Vigil on the farm. The circumstantial evidence that he had later been 

seen with Caldon's pickup only proved that he came into possession of the pickup at 

some point. Thus, without Officer Clown's testimony, the evidence would have been 

insufficient to convict Vigil of the burglary and vehicle theft charges. 

Further, Officer Clown's testimony would have been particularly persuasive to 

the jUty because of his status as an officer. Veren,140 PJd at 140("[BJecause the 

25 



public holds ... officers in great trust, there can be potential hann where [an officer] 

gives expert testimony without first being qualified as such.")(citation omitted);Deon 

J. Nossel,The Admissibility of Ultimate Issue Expert Testimo,!)! ry Law Enforcement Officers in 

Criminal TriaLr,93OJlum.L.Rev.231,246(1993)("the admission of ultimate issue expert 

testimony by ... officers risks unfairly prejudicing defendants because of the danger 

that the jurywill give more credence than is warranted to the testimony."). 

Under these circumstances, there is a reasonable possibility that Officer 

O:own's improper expert testimony contributed to Vigil's convictions for burglary 

and vehicle theft. Thus, reversal is required. 

III. THE COURT ERRED IN DENYING VIGIL'S MOTION TO 
SUPPRESS THE SHOEPRINT EVIDENCE WHERE THE STATE 
WITHHELD EXCULPATORY EVIDENCE THAT CBI HAD COMPARED 
THE PRINTS BUT COULD NOT CONCLUSIVELY MATCH THEM. 

A. Standard of Review 

This Court reviews the resolution of discovery issues for abuse of discretion. 

See People v. District Court,793 P.2d 163(OJlo.1990);People v. Bueno,2013 rnA 151 at ,10. 

A court necessarily abuses its discretion when it fails to exercise it. People v. 

Darlington,105 PJd 230,232(OJlo.2005);accord Oblander v. Larson,114 FJd 

1531,1537(lOthOr.1997). 

This issue is preserved. Prior to trial, and pursuant to Crim.P.16, Vigil 

requested production of "[a]ny reports or statements of experts made in connection 
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with the ... case, including results of ... scientific tests, experiments, or comparisons," as 

well as any material in the State's possession that would tend to negate Vigil's 

guilt. (File,p.18) He also filed a pretrial motion in limine to exclude any expert reports 

or testimony, including Officer Gown's opinion about whether the prints matched, 

because he had not received any expert endorsements or scientific reports regarding 

print comparisons.(File,p.89) At trial, Vigil discovered eBI had analyzed the shoes 

and told Officer Gown the results were inconclusive; he objected, argued the State 

had committed a discovery violation by withholding exculpatory evidence, and asked 

for suppression of the print evidence.(10/6/11 Tr.,p.49-55) 

B. Applicable Facts 

Prior to trial, Vigil was provided with discovery indicating that the shoes and 

photographs from the scene had been sent to CBI for comparison.(10/6/11Tr.,p.52) 

However, despite requesting the results of CBI's comparison "on a couple of 

occasions," he never received them.(10/ 6/11 Tr.,p.52) Officer Gown testified that no 

report was faxed to his office, but he did contact CBI on October 4, 2011, and was 

advised that the results were inconclusive.(10/6/11Tr.,p.53-54) This information was 

never provided to Vigil in the discovery co=ected to this case.(10/ 6/11 Tr.,p.54-55) 

When Vigilleamed of this discovery and Bracfy violation at trial, he asked for 

suppression of all shoeprint evidence or dismissal of the charges.(10/ 6/11 Tr.,p.49-55) 
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The prosecutor initially conceded that there had been a discovery violation and stated 

he did not know about CBI's conclusion; he offered to stipulate that CBI had 

compared the prints, and th~ results were inconclusive.(10/6/11Tr.,p.55-56) 

The court agreed that this evidence was exculpatory, but declined to 

suppress.(10/6/ 11 Tr.,p.56) The court said it could be addressed through Officer 

G-own's testimony or by stipulation.(10/6/11 Tr.,p.56) "Or you can ... call [CBI]; and 

if we have to, we can provide for her testimony on speaker phone; or slow it down 

and stick her in a car and wheel her over here and let her testify." (10/6/11T.r,p.56-57) 

A brief recess was taken.(10/6/11Tr.,p.57) 

After the recess, the prosecutor withdrew his concession, having learned that a 

report was created by CBI on April 29, 2011, and submitted in the discovery related 

to a different case out of Alamosa County, to which defense counsel had recently 

been appointed.(10/6/11Tr.,p.57-62,64) (Apparently, the shoes were erroneously 

sent to CBI under the Alamosa County case nUmber, and the results were sent to the 

Alamosa District Attorney's office.(10/6/11Tr.,p.51,62,65)) The prosecutor also 

argued that any discovery violation was harmless because the results were 

inconclusive. (1 0/6/11 Tr.,p.62) 

Defense counsel argued that there was no indication on the Alamosa discovery 

that it was related to the Conejos County case.(10/ 6/11 Tr.,p.62-63) In addition, he 
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argued that he had been preparing for trial in the Conejos County case and had not 

yet read the 400 plus pages of Alamosa discovery.(10/6/11Tr.,p.62-63) 

The court said it was defense counsel's own fault he was buried in paper since 

the defense always insists on discovery.(10/6/11Tr.,p.63) It then held there was no 

discovery violation because the "exculpatory material" was furnished in the other 

case.(10/6/11Tr.,p.63-64) The court said the parties could explore it through the 

testimony of Officer crown or by stipulation if they wanted to.(101 6/11 Tr.,p.64) 

Subsequently, Officer crown testified that he submitted the photographs and 

shoes to CBI, and the results of their companson were 

inconclusive.(10/6/11Tr.,p.66,90,91-92) However, he also testified again that he had 

made his own comparison and found that they matched.(10/61 11Tr.,p.71-76) 

C. Law and Analysis 

A defendant is entitled to due process and a fair trial by an impartial jury. 

U.S.Const.Amends.V,VI,XIV;Colo.Const.art.II,§§16,25;Pcryne v. Tennessee,501 U.S. 

808(1991);Dunklp v. People,173 P.3d 1054,1081(Colo.2007);Oaks v. People,371 P.2d 

443,446-47(Colo.1962). These constitutional rights are ensured in part by the 

discovery rules articulated in Oiminal Rule 16, whose purpose is to "reduce the risk 

of trial by ambush." See People v. Armijo,179 PJd 134(Colo.App.2007);Lanari v. 

People,827 P.2d 495(Colo.1992). 
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Gim.P.16 requires that as soon as practicable, but no laterthan 35 days priorto 

trial, the prosecutor must provide the defendant with "any reports or statements of 

experts made in connection with the particular case, including results of 

physical... examinations and ... scientific tests, experiments, or comparisons," as well 

as "any material or information within [the State's] possession or control which tends 

to negate the guilt of the accused as to the offense charged." 

Gim.P.16(I) (a) (1) (IIIW) (a) (2),(I) (b) (3) (emphasis added);Bueno,2013 CDA 151 at ~11. 

The prosecuting attorney's obligations under Gim.P.16(a) extend to materials 

that are "in the possession or control of members of his ... staff and ... any others who 

have participated in the investigation or evaluation of the case and who ... , with 

reference to the particular case have reported, to his ... office." 

Gim.P.16(I) (a) (3);Distnct Court,793 P.2d at 166-67. Thus, it does not matter whether 

the prosecutor had personal knowledge of the evidence. Distnct Comt,793 P.2d at 

166-67. Rather, it is the prosecutor's obligation to use diligent good faith efforts to 

obtain and make available to the defense any discoverable information that is "in the 

posseSSIOn or control of other governmental perso=eL" Id. at 

167;Gim.P. 16(I) (b) (4). 

Here, pursuant to Gim.P.16, the State was required to provide the defense with 

the results of the CBI comparison because they were results of a scientific test or 
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comparison and were exculpatory. Crim.P.16(I) (a) (1) (III),(I)(a) (2),(1) (b) (3);Bueno,2013 

CDA 151 at ,11. Its failure to do so was a discovery violation. The trial court erred 

in concluding that no violation had occurred because this information was discovered 

in a different case. The prosecution in this case had an obligation to disclose this 

information to defense counsel, and failed to do so. Crim.P.16(I)(a)(1)(III),(I)(a)(2);if. 

Bueno,2013 CDA 151 at '16(the prosecution's duty to disclose information to the 

defense was not discharged where the State made the information "available" by 

allowing defense to review records containing the information). 

"If the prosecution fails to disclose evidence in violation of Crim.P.16, the trial 

court must fashion a remedy that will 'restore as nearly as possible the level playing 

field that existed before the discovery violation.'" People v. Mandev997 P.2d 

1254,1262(Colo.App.1999) (quoting People v. District Court,808 P.2d 

831,837 (Colo.1991) ) (emphasis added). Appropriate sanctions may include a 

continuance, suppression of the undisclosed evidence, or any other order the court 

deems "just under the circumstances." Crim.P.16(I1I)(g);see also People v. Pagan,165 

P.3d 724,726(Colo.App.2006) (recognizing that under certain circumstances, exclusion 

of evidence is a proper remedy);People v. Lee, 18 PJd 192,197(Colo.2001)(same). 

The trial court has discretion in fashioning the appropriate sanction for a 

discovery violation. District Court,793 P.2d at 167. But the trial court's discretion is 

31 



not unlimited. Lee,18 PJd at 196. The sanction imposed must be tailored to remedy 

the prejudice to the accused and promote future compliance with the discovery rules, 

while affecting the evidence as little as possible. District Court,793 P.2d at 168. A 

court should take into account the reason the disclosure was not made, the prejudice 

to the defendant, whether the prejudice can be remedied by a continuance, and any 

other relevant circumstances. See Pagan,165 PJd at 727-28 (refusal to exclude evidence 

not abuse of discretion where evidence was relevant and not exculpatory, and 

defendant was aware of the substance of the documents and therefore suffered no 

prejudice from the late disclosures);Distnct Court,793 P.2d at 166-68(exclusion of 

State's witness was abuse of discretion where prosecutor did not willfully violate 

Crim.P.16 and provided the exculpatory information as soon as he learned of it prior 

to trial, and a continuance was sufficient to cure the prejudice to defendant);Lee,18 

PJd at 196-98(exclusion of DNA evidence was abuse of discretion because 

prosecutor did not willfully withhold results of analysis, which had not even been 

ordered yet based on previous unresolved litigation, and the defendant was not 

prejudiced by the late disclosure, which was provided twenty-six days prior to trial); 

People v. Distnct Court,664 P.2d 247(Colo.1983)(exclusion of fingerprint evidence 

appropriate where State's failure to obtain defendant's prints and endorse the correct 
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witness prior to trial forced a mistrial, which prejudiced defendant by forcing him to 

go to trial at a later date with a different jurY). 

As a remedy for the discovery violation in this case, Vigil asked for suppression 

of the shoeprint evidence.(10/6/11Tr.,p.50,54-55) The court initially agreed that 

there had been a discovery violation and the evidence was exculpatory, but declined to 

suppress and instead indicated that it might provide a recess so that defense counsel 

could call the CBI expert to testify.(10/61 11 Tr.,p.56) Later however, based on its 

erroneous ruling that there was no discovery violation, the court declined to impose 

any sanctions. (1 01 6111 Tr.,p.63-64) Because the court failed to exercise its discretion 

and provide a remedy for the discovery violation, it necessarily abused its discretion. 

Here, unlike in Pagan and Lee, the evidence was exculpatory and Vigil was not 

aware of its substance prior to trial. Thus, unlike in Pagan and Lee, Vigil suffered 

prejudice as a result of the discovery violation. Although the jury heard that CBI's 

results were inconclusive, this evidence was less impactful coming from Officer 

Oown, who downplayed its significance and repeatedly testified that he himself had 

been able to match the prints. It would have been more persuasive coming from a 

live witness who could have testified about his or her training and experience in 

shoeprint comparisons. 
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Moreover, unlike in Lee and District Court,793 P.2d at 166-68, here the 

prosecutor's ignorance of CBI's test results was willful. The prosecutor knew the 

prints had been submitted to CBI for comparison because defense counsel had 

specifically requested the results of that test.(See 10/6/11 Tr.,p.52) Thus, the 

prosecutor had an obligation to follow up with CBI, obtain the results, and provide 

them to defense counsel at least 35 days pnor to trial. 

Gim.P.16(I) (a) (1) (III), (I) (a) (2),(1) (a) (3),(1) (b) (3)&(4). Because the prosecutor here 

willfully failed to fulfill his obligations under Gim.P.16, any sanction less severe than 

exclusion would have been insufficient to ensure his future compliance with 

Gim.P.16 .. 

Further, unlike in Lee and District Court,793 p.2d at 166-68, but as in District 

Court,664 P.2d at 251, here a continuance would not have cured the prejudice to Vigil. 

The trial had already begun, and Vigil was entitled to continue with that trial and the 

jmy he had selected. The trial began on Wednesday, October 5th, and the jmy was 

told it was scheduled to last only through Thursday.(10/5/11Tr.,p.45-46) As it was, 

the jmy was required to deliberate into the evening on Thursday before reaching a 

verdict.(10/61 11 Tr.,p.190-94) Because the court did not find a discovery violation, it 

did not ultimately offer Vigil a continuance to call the CBI expert or some other 

expert; however, even if it had done so, this jmy may not have been available to 
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continue deliberations on Friday or into the next week(See 10/5/11Tr.,p.1,45-

46;10/6/11 Tr.,p.109-1 0,113-14,125-26) 

Thus here, unlike in Pagan, Lee, and District Court,793 P.2d at 166-68, but as in 

District Court,664 P.2d at 251, the best remedy would have been to exclude the 

shoeprint evidence and instruct the jmy to disregard the print evidence that had 

already been admitted. The court abused its discretion in denying Vigil's motion to 

suppress and in imposing no sanction whatsoever. 

The discovery violation here was also a Brady violation. The suppression of 

evidence favorable to the defendant violates due process if it is material to guilt or 

punishment, irrespective of the good faith or bad faith of the prosecution. Brady v. 

Maryland,373 U.S. 83,87(1963);Strz'ckler v. Greene,527 US. 263,280(1999);Bueno,2013 

rnA 151 at'l1. Evidence is material if there is a reasonable probability that, had it 

been disclosed, the result of the proceeding would have been different. Strickler,527 

U.S. at 280. As with the discovery violation, the prosecutor has a duty to learn of any 

favorable evidence known to "others acting on the government's behalf," and provide 

it to the accused. Id. at 281. To establish a Brady violation, the defendant must show 

that: (l)the evidence was favorable to him, (2)it was withheld by the State, and (3)he 

was prejudiced. Id.; Bueno,2013 rnA 151 at ,12. 
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Here, the evidence that CBI was unable to conclusively match the photographs 

of the prints found at the scene to Vigil's shoes was favorable. This finding came 

from experts in the field, and contradicted Officer Crown's testimony that the prints 

matched. It raised some doubt as to Vigil's identity as the person who entered 

CaMon's lean-to and stole the pickup. Further, this evidence was withheld by the 

State. There is no question that the prosecutor in the Conejos County case did not 

provide CBI's report to defense counsel, and had not even seen it himself prior to 

trial. Because CBI was working on the government's behalf, it was the prosecutor's 

responsibility to learn of this report, which was favorable to Vigil, and provide it to 

defense counsel. 

Finally, Vigil was prejudiced by the State's failure to provide this evidence prior 

to trial. If defense counsel had been aware of this report prior to trial, he could have 

called the CBI agent as an expert witness or found another expert to testify in support 

of CBI's conclusion that the prints could not be definitively matched to Vigil. As 

discussed above, the in-person testimony of an expert would have been much 

stronger than Officer Crown's testimony on the matter. The prejudice to Vigil was 

further exacerbated by the court's error in allowing Officer Crown to give expert 

testimony about his own comparison under the guise of lay opinion testimony, 

without notice to the defense. See Section II supra. The combined effect of these two 
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errors was that Vigil was not given the opportunity to effectively impeach Officer 

Gown's improper expert testimony with the contrary testimony of true experts. 

Wherefore, reversal is required. 

IV. EVEN IF THIS COURT FINDS THE ERRORS INDIVIDUALLY 
HARMLESS, THEIR CUMULATIVE EFFECT REQUIRES REVERSAL. 

"A cumulative error analysis aggregates all trial errors that individually have 

been found harmless, and therefore not reversible, and analyzes whether their 

cumulative effect is such that they can no longer be deemed harmless." People v. 

Clark,214 P.3d 531,543(Colo.App.2009). Even if this Court finds each of the above 

errors individually harmless, their aggregate weight requires reversal if it prejudiced 

Vigil's substantial rights and precluded him from receiving a fair trial. People v. 

Gallegos,260 P.3d 15,28-29(Colo.App.2010). 

Here, the State elected to proceed on the burglary charge under the theory that 

Vigil burglarized the camper trailer, shop, and tractor, and Vigil successfully defended 

against those charges. But the State argued in closing Vigil had burglarized the lean-

to. As a result, he was not given fair notice or an opportunity to defend against the 

burglary charge. Moreover, the shoeprints discovered under the lean-to were the 

prosecution's key evidence that Vigil had entered the lean-to and stolen the pickup. 

Yet the State withheld CBI's exculpatory print comparison and improperly presented 

Officer Gown's expert testimony about his inculpatory comparison without notice to 
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the defense. This further inhibited Vigil from preparing his defense and challenging 

this key evidence at trial. Thus, the combined effect of these errors deprived Vigil of 

the right to present a defense on the vehicle theft and burglary charges. Vigil 

respectfully asks this Court to reverse. 

V. THE EVIDENCE WAS INSUFIFICENT TO PROVE THE 
VEHICLE WAS WORTH OVER $1000. 

A. Standard of Review 

This Court should review the evidence de novo to determine whether, viewed in 

the light most favorable to the State, it is "substantial and sufficient to support a 

conclusion by a reasonable mind tbat the defendant is guilty ... beyond a reasonable 

doubt." People v. Bennet,515 P.2d 466,469(Colo.197S);People v. Moore,226 PJd 

1076,10S3(Colo.App.2009);People v. Jamison,220 PJd 992,993(Colo.App.2009);Dempsry 

v. People,117 P.3d SOO,S07(Colo.2005). 

This issue is preserved because Vigil moved for judgment of 

acquittal. (10/ 6/ 11 Tr.,p.129-30) In any event, sufficiency issues can be raised for the 

first time on appeal, and counsel is not limited to the grounds raised below. See People 

1). Duncan,109 P.3d 1044,1045(Colo.App.2004);People v. Saleh,25 P.3d 

1248,1251(Colo.App.2000),rev'd on other grounds by People v. Saleh,45 PJd 

1272(Colo.2002). 
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B. Law and Analysis 

Due process requires the State to prove every element of an offense beyond a 

reasonable doubt to sustam a conviction. u.S.Const.Amend.xIV; 

Colo.Const.art.II,§25;1ackson v. Vil;ginia,443 U.S. 307,315-16(1979);People v. 

Vandiver,552 P.2d 6,8(Colo.1976). Vigil was convicted of Aggravated Motor Vehicle 

Theft in the Second Degree, which is a class 6 felony if the vehicle is worth $1000 or 

more, or a class 1 misdemeanor if the vehicle is worth less than $1000. Because value 

determines the level of offense, the State must prove the vehicle's reasonable market 

value at the time of the offense beyond a reasonable doubt. Noble v. People,478 P.2d 

662,663 (Colo.1970);People v. Paris,511 P.2d 893,894(Colo.1973);1Woore,226 PJd at 

1084;1amison,220 PJd at 993. "Market value is what a willing buyer will pay in cash to 

the true owner forthe stolen item." Moore,226 PJd at 1084. 

The jury must "reach a subjective state of near certitude" as to value element. 

Jackson,443 U.S. at 315. The State must present competent evidence of value; the jury 

may not speculate or guess. Paris,511 P.2d at 894-95;Henson v. People,444 P.2d 

275,277(Colo.1968);People v. A.G.,605 P.2d 487,489(Colo.App.1979);1Woore,226 P.3d at 

1084;Henson,444 P.2d at 277("It is vital where the value of the money or goods stolen 

determines the grade of the offense that there be some basis other than pure 

speculation for a determination of the real value."). 
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In Henson, the defendant was charged with grand larceny of more than $50. 

Henson,444 P.2d at 277. However, the only testimony about the value of the goods 

was that it was "in the vicinity of $50." Id. The Colorado Supreme Court held that 

this evidence was insufficient to support Henson's conviction for grand larceny 

because the jury "was required to speculate as to whether the value ... was more or less 

than $50"; there was "no reason to assume" it was "more rather than less than fifty 

dollars, because $48 or $45 is just as much 'in the vicinity' of $50 as is $53 or $55." Id. 

Similarly, in Moore,226 P.3d at 1083-86, this Court held that the evidence was 

insufficient to sustain Moore's conviction for theft by receiving of $15,000 or more. 

There, the evidence as to the value of the stolen items came solely from the owners' 

testimony. !d. at 1084. The State presented no appraisals or other expert testimony as 

to value. Id. at 1084,1086. This Court recognized that an owner is always competent 

to testify as to the value of his property, but noted that there must be "some basis for 

value other than pure speculation." Id. at 1084. 

On reviewing the owners' testimony in Moore, this Court concluded that "most 

of [their] value assessments were based on their 'best guesses' or 'estimates' or what 

they 'assumed' the items were worth." Id. For example, one testified that he based 

his valuations on prices he would accept if he sold the items; he admitted that he was 

"an amateur at best" when it came to valuing coins and said one value in particular 
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was "a guess." !d. Noting that most of the valuation testimony was "based on 

speculation, guesses, assumptions, purchase prices many years old, and evidence not 

admitted at trial," this Court concluded that such testimony was insufficient as a 

matter of law to prove value. !d. at 108S-86. 

Here, as in Moore, the owner, Caldon, was the only person to testify about the 

value of the pickup, and his testimony was insufficient as a matter of law to establish 

beyond a reasonable doubt that it was worth $1000 or more because his valuation was 

based purely on his best guess, estimate or what he assumed the truck was worth. 

Like the owner in Moore, who based his valuation on what he would accept if 

he sold the items, Caldon based his valuation on the price he would pay for the 

pickup.(10/S/11Tr.,p.291) However, as in Moore, Caldon admitted that he was not an 

expert in valuing vehicles: "I would say 800 to a thousand dollars maybe; but as I told 

you last night, I'm not in a position to tell you what it's worth. A Blue Book might tell you a 

little better than 1. I don't b1!Y used cars." (10/S/11Tr.,p.291 (emphasis added)) 

Caldon also admitted that his valuation was just an estimate: "To put exact 

value on it would be hard for me."(10/S/11Tr.,p.290) Further, unlike in Moore, 

Caldon did not even give any basis for his estimate of the truck's worth. He did not 

testify as to the purchase price of the vehicle, a 1993 model. Further, he admitted that 

the pickup had "seen better days, no question," and was not running "all that great" at 
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the time of the theft.(10/5/11Tr.,p.252,278,289,290) There was no indication 

whether Caldon took into account the age and condition of the pickup in making his 

estimate. Thus, as in Moore, ea.ldon's testimony was based on his estimates, 

assumptions, and guesswork, and was insufficient to establish the pickup's worth 

beyond a reasonable doubt. 

Further, as in Henson, Caldon's testimony only gave a value in the vicinity of 

$1000. Caldon testified that it would be hard for him to put an exact value on the 

truck, but he "would say 800 to a thousand dollars mtrybe."(10/5/11Tr.,p.290-

91(emphasis added)) When the prosecutor asked if the pickup might be worth more 

than $1000, he responded, "It could be less too though."(10/5/11Tr.,p.297) Thus 

here, as in Henson, the jury was required to speculate as to whether the pickup was 

worth more or less than $1000, and there is no reason to assume that it was more 

rather than less. "Such evidence is insufficient to support a conviction for [a felony 

level vehicle theft]." Henson,444 P.2d at 277. 

Wherefore, Vigil respectfully asks this Olurt to vacate his conviction for the 

felony and enter conviction on the lesser· included misdemeanor offense. §18-4-

409(4)(b),(4)(c),C.R.S.Jamison,220 PJd at 995(remedy). 
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VI. THE COURT REVERSIBLY ERRED IN DENYING VIGIL'S 
CHALLENGE FOR CAUSE OF JUROR ATENCIO AND GRANTING 
THE PROSECUTOR'S CHALLENGE FOR CAUSE OF JUROR KEZERLE. 

A. Standard of Review 

This Court reviews the decision to grant or deny a challenge for cause for abuse 

of discretion. Carrillo v. People,974 P.2d 478,485(Colo.1999). An improper denial of a 

challenge for cause requires reversal. Morrison v. People,19 PJd 668,670(Colo.2000). 

Likewise, when the court improperly grants a prosecutor's challenge for cause, 

reversal is required because the error prejudices the defendant by giving the 

prosecution an unfair tactical advantage. Bustamante v. People,297 P.2d 

538,540(Colo.1956);People v. Leflbre,5 PJd 295,303-04(Colo.2000). 

Vigil challenged Atencio for cause and exercised all his peremptory challenges, 

preserving this issue.(10/5/11Tr.,p.96,182-83,190) When the prosecutor challenged 

Juror Kezerle for cause, defense counsel questioned him, eliciting information that he 

could fairly base his verdict on the evidence and law, and then passed him for 

cause.(10/5/11Tr.,p.203-05) This was sufficient to alert the court that defense 

counsel felt there were no grounds to challenge Juror Kezerle for cause, preserving 

this issue. 
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B. Applicable Facts 

1. The defendant's challenge of Juror Atencio 

During voir dire, defense COlUlsel asked if any jurors had anything they wanted 

to bring up.(10/5/llTr.,p.94) Juror Atencio responded that he had done quite a lot 

of work for the Caldons, both the victim and his father, and had "gotten along great 

with them for years and years."(10/5/llTr.,p.94) He described their relationship as 

business and personal.(10/5/11Tr.,p.95) When defense counsel asked if he felt it 

would be difficult for him to render an impartial verdict due to his relationship with 

the victim, he said, "I can't say that. I really can't. I'd like to say no. I'd like to say 

no, but I don't know."(10/5/11Tr.,p.95) Defense counsel clarified, "Are you saying 

yes, you can render an impartial verdict or no you can't?"(10/5/11Tr.,p.95) Juror 

Atencio responded, "It's something that sits there. I know the people. I really do. I 

don't know the defendant here."(10/5/11Tr.,p.95) Juror Atencio also stated that he 

could possibly have future business with the dad and would stop and visit with him 

every once in a while. (1 0/5/11 Tr.,p.95) 

Vigil challenged him for cause.(10/5/11Tr.,p.96) The court asked Juror 

Atencio if he could evaluate Caldon's testimony the same as any other witness, and 

denied the challenge when he said he thought he could.(10/5/11Tr.,p.96) 

44 



2. The prosecutor's challenge of Juror Kezerle 

During the prosecutor's voir dire, Juror Kezerle stated that he would give law 

enforcement a five on a scale of one to ten because they sometimes get it right, but 

sometimes get it wrong. (1 01 51 11 Tr.,p.20 1) "I take it on a case by case 

basis." (10/51 llTr.,p.201) When asked about situations where they get it wrong, he 

said he had heard allegations of heavy-handedness and racism.(10/5/11Tr.,p.202) 

The prosecutor asked if that would influence how he looked at this case, and he said, 

"It depends on the evidence presented." (10/5111 Tr.,p.202) Then he stated: 

I would just as soon let somebody off. . .. My 
tendency is for my heart to be in favor of the defendant. I 
don't know the defendant. I've never met the guy socially; 
but, you know, I'd like to let him off. I would like to think 
the best of most people. I feel the same way about police 
in the county. Most of the deputies I've met have been 
really nice guys, you know. It's a craps hoot. It depends on 
the evidence provided. 

(10/5/11Tr.,p.202-03) When the prosecutor asked if he was predisposed to let the 

defendant off, Juror Kezerle responded, "I'm predisposed to let him or his 

mouthpiece have their say." (10/5111 Tr.,p.203) The prosecutor challenged Juror 

Kezerle for cause.(101 5/11 Tr.,p.203) 

Defense counsel then asked Juror Kezerle if he could look at the evidence and 

fairly come to a verdict "based solely on what's presented and the instructions that 

you are given at the end of this trial."(10/5/11Tr.,p.204) Juror Kezerle responded, 
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"Yes, I believe so. I take this seriously." (10/5/11 Tr.,p.204) \Xi1J.en asked if his past 

experiences would affect how he thinks today, he said: 

No. I wouldn't think so. Again, I take this seriously. It's a 
responsibility. If a person has done something which 
society believes merits retribution then that person should 
be punished; but I don't want to just throw somebody to 
the dogs unless I'm sure that person deserves the 
punishment. 

(10/5/11Tr.,p.204) Defense counsel asked if he was saying it would be unfair not to 

give Vigil the presumption of innocence, and Juror Kezerle agreed: "This is the US. 

You are presumed innocent until you're found guilty."(10/5/11Tr.,p.205) He also 

stated that he was a "big-hearted guy" and "would rather let things slide," but then 

further clarified that "some things should not be forgiven .... I don't know. Murder, 

rape, incest, thievery, assault, et cetera, et cetera." (10/5111 Tr.,p.205) 

c. Law and Analysis 

The United States and Q)lorado Q)nstitutions guarantee Vigil's right to a fair 

trial by an impartial jury. US.Q)nst.Amends.V,VI,XIV;Q)10.Q)nst.art.II,§16;Beeman 

v. People,565 P.2d 1340, 1342(Q)10.1977);People v. Macrander,828 P.2d 

234,238(Q)10.1992)(quoting In re Murchison,349 US. 133(1955))("A fair trial in a fair 

tribunal is a basic requirement of due process."). A defendant's right to an impartial 

jury is violated if the court fails to remove a biased juror for cause. MorJison,19 PJd at 

672;Lefebre,5 P.3d at 300;Blades v. DaFoe,704 P.2d 317,320(Q)1o.1985);see also §16-10-
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103(1)O),CRS.;Gim.P.24(b)(X). A bias is "a state of mind that prevents a juror from 

deciding the case impartially and without prejudice to a substantial right of [the 

defendant]." Lefebre,S P.3d at 300. 

The court should sustain a challenge for cause if a juror's impartiality is in 

doubt. Momson,19 PJd at 672;Nailor v. People,612 P.2d 79,80(Colo.1980);see also Jones v. 

People,47 P. 27S,276(Colo.1896)("[W]here a juror announces in advance that he will 

not be governed by the instructions of the court, or if it appears doubtful as to 

whether such instructions will be controlling with him ... it is the duty of the court to 

h . ") excuse suc Juror. . 

In deciding whether to strike a challenged juror for cause, the court must 

consider his statements as a whole to detennine whether they indicate "any fixed 

predisposition" or "an inability to render an impartial verdict based on the evidence 

presented and the instructions of the court." People v. Greenwell,830 P.2d 1116,1118-

1119(Colo.App.1992). The supreme court has repeatedly held that a juror who 

expresses doubt about his ability to be fair and is not rehabilitated should be excused 

for cause. See, e.g.;Nailor,612 P.2d at 80;&1organ v. People,624 P.2d 

1331,1332(Colo.1981). Failure to excuse a juror in that situation is reversible error. 

People v. Wilson,114 P.3d 19,22(Colo.App.2004). 
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Similarly, a colUt reversibly errs if it excuses a juror for cause when the juror 

has been rehabilitated or there are no grounds for the juror's excusal for cause. 

Lefebre,S PJd at 300-03(finding abuse of discretion in granting prosecution's 

challenges because jurors' answers did not provide "firm and clear evidence" that they 

could not set aside their biases and serve fairly);Bustamante,297 P.2d at S40(finding 

abuse of discretion in granting challenge for cause where voir dire "disclosed no 

ground" for the challenge). "A prospective juror who makes a statement suggesting 

actual bias may nonetheless sit on the jury if [he] agrees to set aside any preconceived 

notions and make a decision based on the evidence and the COlUt's instructions." 

Lefebre,S P.3d at 301. 

Here, the colUt abused its discretion in denying Vigil's challenge for cause of 

Juror Atencio because he expressed doubt about his ability to be fair given his 

relationship with the victim and his family and he was never rehabilitated on that 

point. The COlUt asked Juror Atencio whether he could judge Caldon's credibility the 

same as any other witness, but never asked if he could render an impartial verdict. 

Thus, the COlUt's questioning did not address Juror Atencio's doubts about his ability 

to be fair and did not rehabilitate him. The colUt erred in denying the challenge for 

cause of Juror Atencio. 
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Likewise, the court abused its discretion in granting the prosecution's challenge 

for cause of Juror Kezerle because there was simply no basis for the court to strike 

him for cause based on his statements. 

Juror Kezerle's comments that he would "just as soon let somebody off" and 

had a "tendency ... to be in favor of the defendant" and "think the best of [him]" 

merely expressed a tendency to follow the presumption of innocence, as he was 

required to do. \XIhen the prosecutor asked if he was predisposed to let the defendant 

off, Juror Kezerle responded, "I'm predisposed to let him or his mouthpiece have 

their say," which was proper as Vigil has a constitutional right to present a defense. 

Juror Kezerle later agreed with defense counsel that he was saying Vigil was 

"presumed innocent until ... found guilty." 

Further, Juror Kezerle specifically stated that he would be willing to convict 

Vigil if the prosecution proved his guilt beyond a reasonable doubt: "If a person has 

done something which society believes merits retribution then that person should be 

punished; but I don't want to just throw somebody to the dogs unless I'm sure that 

person deserves the punishment." Although he said he was a "big-hearted guy" and 

"would rather let things slide," he further stated: "Now some things should not be 

forgiven. I don't know. Murder, rape, incest, thievery ... et cetera." 
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Further, Juror Kezerle was not biased against the police. He said he would give 

the police the benefit of the doubt despite his past negative experiences and 

allegations he had heard of heavy-handedness and racism. He correctly said the police 

sometimes get it right and sometimes get it wrong, and repeatedly emphasized that he 

would base his decision on the evidence presented in this case. After stating that he 

would like to think the best of the defendant, he said: "I feel the same way about 

police in the county. Most of the deputies I've met have been really nice guys." 

In sum, there was no basis to remove Juror Kezerle for cause as he repeatedly 

expressed that he would follow the law regarding the presumption of innocence, hold 

the State to its burden, and base his decision on the evidence presented. To the 

extent that Juror Kezerle expressed any bias at all, he was fully rehabilitated when he 

said that his past experiences would not affect his decision. Juror Kezerle repeatedly 

assured the court that he took his responsibilities as a juror very seriously, that his past 

experiences would not affect how he thinks today, and that he would look at the 

evidence and fairly come to a verdict "based solely on what [was] presented and the 

[court's] instructions." Thus, the court abused its discretion in excusing Juror Kezerle 

for cause. 

When a court improperly grants a prosecutor's challenge for cause and the 

prosecutor exercises all of its peremptories, the improper grant of the challenge for 
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cause effectively gives the State an additional peremptory challenge. Lefebre,S P.3d at 

303-04;Bustamante,297 P.2d at S40. "As a consequence, ... the prosecution ... enjo;{s] 

an unfair tactical advantage over the defendant in shaping the jury." Lefebre,S PJd at 

303. Affording the prosecution an additional peremptory challenge is inherently 

prejudicial; "the side with the greater number of peremptory challenges clearly has a 

tactical advantage because it will have the power to select a jury presumably balanced 

in its favor by challenging a greater number of jurors." Id at 304(quoting Blades,704 

P.2d at 321). 

Here, the prosecutor had exercised all of his peremptories before Juror Kezerle 

was seated.(10/S/llTr.,p.182,198) Thus, the court's improper grant of this challenge 

for cause prejudiced Vigil by effectively giving the prosecutor an additional 

peremptory challenge to use on Juror Kezerle. Reversal is required. See 

Lefebre,supra;Bustamante,supra;Biades,supra. 

CONCLUSION 

Based on the arguments and authorities in Sections I-III, and V, Vigil 

respectfully asks this Court to reverse and remand for a new trial. Alternatively, based 

on the arguments and authorities in Section IV, Vigil respectfully asks this Court to 

vacate his conviction for felony motor vehicle theft, enter a conviction for 

misdemeanor vehicle theft, and remand for resentencing. 
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APPENDIX A 



[BJut you might still be asking, "Well, how do we !mow it was Mr. 

Nathan Vigil? Well, let's remember the shoes. The shoes are very important. 

We have ... heard testimony- and you actually have the shoes that you'll 

be able to examine during the course of your deliberations - that there were 

footprints, one set, all over the soft dirt of the lean-to where the pickup truck 

had been. 

So you've also heard testimony and seen photographic evidence of these 

footprints. You have numerous exhibits indicating to you the footprints. 

These footprints and the photographs of them - they indicate a particular 

brand of shoes, Skechers, also a size of 12. 

You've been able to hear through all the testimony and see all of the 

photographs that we brought forward that the pictures of the footprints show 

the word "Skechers"; that the design of the sandals is consistent with the 

photographs that were taken. 

We've shown you the scales, which allow you to see if the size is the 

right size. There's certainly indication that the size is the same. It's not like 

Vigil's shoes, which were taken from him and into custody which are a size 12, 

are somehow inconsistent or anything with the size of the footprints. That's 

not the case. The size of the footprints is consistent. 



You've heard from Sergeant Crown in his testimof!Y about the shoes and that as he 

looked at them and compared, visual/y, the shoes with the photographs, he thought thry 

matched. 

[Defense Counsel] says that the CBI had written on there that they 

couldn't identify the sandals as a match with the footprints in the photographs. 

Well, that's kind of true; but it's also a little misleading. 

What the report said, and we've talked about that, basically, it was 

inconclusive. It was read out loud to you by Sergeant Crown that they weren't 

able to match it. They didn't have a cast to match it with. There were - the 

photographs were somewhat shadowy, and so they weren't able to make a 

match. 

Well, this is the best part about being you. You have the sandals. You 

have the photographs of the sandals. You have the photographs of the 

footprints, and you're intelligent. You get to go back there and look at that and 

figure out if you think they match, because S el'geant Crown says visHal/y he thought 

thry matched. You get to look for "Skechers" written on the bottom of there. 

You get to play through the theories of the case. 

And so we have someone taking all of these items and put them on the 

truck That's why there's all these footprints. Now, what's interesting about 



the footprints? Remember this. There's been no photographic evidence, no 

testimony that there were multiple sets of unidentifiable footprints. What there 

is, is there's pictures that show there's lots and lots of the Skechers sandal 

footprints, lots of those, lots of those where the truck was. 

(10/6/11 Tr.,p.165-67,183-85) 


