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INTRODUCTION

Defendant-Appellant, Timothy Neal Vallejos, was the defendant in the ttial
court and will be referred to by name. Plaintiff-Appellee, the State of Colorado, will
be referred to as the prosecution or the State. Numbers in parentheses refer to the

volume and page number of the record on appeal.

STATEMENT OF THE ISSUES PRESENTED

I. A lay witness may not testify to opinions or inferences based on scientific,
technical,br specialized knowledge. Héré, a lay witness testified to an opinion based
on specialized knowledge — specifically, that footwear impressions left at a crime
scene “matched” Mz. Vallejos’s shoe, and that nearby tire impressions came from his

truck. Did the district court err by allowing a lay witness to testify regarding these

comparisons?

II.  Trial coutts cén admit evidence of va- defendant’s uncharged acts only after
completing the analysés presctibed in. Pegple v. Garner and Pegple v. Spoto. Here, the
district court admitted evidence of Mr. Vallejos’s ptior acts without conducting either
the Garner ot the Sporo analysis. Did the district court et by admitting this evidence?
III.  Prosecutors may not misstate the law in closing argument. Here, the

ptosecutor stated in closing that whether Mr. Vallejos acted “knowingly” required



determining whether he was “out of his mind” or “sleepwalking.” Did the ttial court

err by overruling an objection to this statement?

STATEMENT OF THE CASE

The State charged Mr. Vallejos with second degree burglary, a class four felony
under section 18-4-203(1), C.R.S. 2009, and possession of Burglary tools, a class five
felony under section 18-4-205(1), C.R.S. 2009. (Voll, pl) He pleaded not guilty to
‘ béth charges. (VolI, p.61)

- Mr. Vaﬂejos filed motions prior to trial, includihg a “Notice of Objection to
Admission of any Crimes Wrongs or Acts.” (Voll, p.16)‘ The district court ruled on
. several motions following a hearing on November 7, 2008. (Vol.VI, pp.29-31) |

- However, the record contains no indication that Mr. Vallejos’s Notice of Objection

was ever addressed.
A jury acquitted Mr. Vallejos on the possession of burglary tools charge, but
convicted on the burglary charge. (Voll, pp.41-42) The district court sentenced Mr.

Vallejos to four years of probation (VolI, p.48), and this timely appeal ensued.



STATEMENT OF THE FACTS

Commerce City police responded to a call in the late morning on Friday, March
14, 2008, indicating a possible burglary in progress at Nick’s Landscaping. (Vol.VI,
p-4-5) Employees at a nearby palate recycling company had called them to report that
an-individual in a red truck was removing metal racks from the property. (Vol.VIII,
pp-126-27) One of those employees pointed the- first poﬁce car fo grrive toward Mr.
Vallejos’s truck and stated, “That’s him.” (Vol.VIII, pp.190-91)

The officers had “limited information” when fhey arrived.  (Vol.VI, p.6)
Nevertheless, Officer Couture stopped M. Vallejos, ordered him out of his truck, and
conducted a pat down. (Vol.VI, p.6) She then. asked him what he was doing there

(Vol.VL, p.8), and he responded that he was in'the business of collecting scrap metal

nearby shed. (Vol.VIII, pp.200-01)

Officer Keadle spoke to the owner of Nick’s Landscaping — who had by then
arrived at the scene — and leatned that the owner had not given aﬂyone permission
to take the racks. (VolVI, p.16) Another officer ‘repor-ted to Officer Keadle that
there were signs of forced entry into the shed from which the racks had come.
(Vol.VI, p.17) Based on this information, Officer Keadle took Mr. Vallejos into

custody. (Vol.VI, p.17) Police conducted an mnventory search of Mr. Vallejos’s truck



after arresting him and found a pair of wire cutters and a set of bolt cutters.
(Vol.VIII, p.203)
Officer Keadle transported Mr. Vallejos to the police station and questioned
~ him about the incident. Mt. Vallejos repeated his story to the officer:
. Again, he went into detail telling us that he collected scrap metal.
He had come by the property the day before and obsetved a man
-on a forklift. Explained to him' that he was looking for scrap
metal. The man on the forklift pointed out a stack of racksin a
shed and told him that he could have the racks that were inside of
rhat shed.
(V ol VIII Pp- 206 -07) Mz Valle]os explamed that he had asked the man on the |
forkhft if he was an employee of Nlck’s Landscapmg, and the man said that he was.
(VolVIII p207) - |
| Mr Va]le]os s defense at trial Wae the seme es hlS statements to i)oIlce ba manb
.on. a forklift gave him permission to take some-of the metal racks In_the shed the day
before he was arreeted. (VolIX, pp.63-64) Trial testmony revealed that the severI—
acrellcl)t vOl"l which Mr. Vallejos was Iarrested was enly seasonally used by Nick’s
| Ldndscaping, and that they were ﬁot using it at the time of the arrest. (Vol.VIII,
pp.l‘ 49-50) The .palate recycling business next door and a nearby trucking company
beth used and parked trucks on the lot §vhen Nick’s was not employing it. .(Vol.VIII,
pp-125, 150-51) Additionally, the palate busirIess owned- several forklifts. (Vol.VIII,

p.132) The owner of Nick’s Landscaping testified that he had not given Mr. Vallejos



permission to take anything from the premises. (Vol.VIII, pp.185-86) However, his
testimony indicated that he was not personally present at the property for much of the

business day during that time of year. (Vol.VIII, pp.174, 186)

SUMMARY OF THE ARGUMENT -

At the heart of this case is a dispute over whether Mr. Vallejos had permission
to remove and recycle metal racks from | a shed on. the property of Nick’s
Landscapmg Mr Va]le]os asserted that he had such permlssmn when ﬁrst
corlfronted by police, Wherl interviewed at the police station, and when on trial for.

burglary. | o
| The distriet court impropetly allowed admission of evidence tending to lweaken
Mr. Vallejos’s theory -of defense. First, the court allowed a lay witness to testify
regerding rootwear impression}and tite irnpression anelysis.‘ What resulted was expert . -
‘—tesu':mony under, the guise of lay opinien. T.he defense was u-nable to effectively eross-
examine the Wifrless because he was never .qua]iﬁed‘ as an expert and his anticipated
tesu'rrlony was v,n.ot revealed to Mr. Vallest in advance of triel.

Seconrl, the district court improperly admitted evidence of uncharged acts by.
Mr. Vallejes. It did so without either determining by a preponderance of the evidence
that it was Mr. Vallejos who had perpetrated these acts, or evaluating whether they

were relevant and propetly admitted. This error created the possibility that Mr.



Vallejos was convicted not for his conduct but for the juty's perception of his
character.

Finally, the district court allowed the prosecutor to misstate the law regarding
the mens rea necessary for the crime of burglary during closing atgument. |

ARGUMENT

I. A lay witness may not testify to opinions or inferences based on

scientific, technical, or specialized knowledge. Here, a lay witness testified to .~ =... .

an opinion based on specialized knowledge — specifically, that footwear
impressions left at the crime scene “matched” Mr. Vallejos’s shoes, and that

. tire impressions came from his truck. The trlal court erred by allowing. that

testimony to come from a lay witness.

A. Standard of Review

Trial counsel preserved this issue for appellate review through

contemporaneous objection. (V olIX, pp.22-25) Counsel first objected when the -

- State’s-direct examination-of-the-witness turned to-tire-marks.—At that-point-he stated, -

“Objection, Your Honor. I believe that’s getting into the area of expert testimony.”

(VolIX, p.22) Counsel renewed his objection when testimony shifted to footwear

impression analysis. (Vol.IX, pp.24, 25)

A trial court’s rulings on evidentiary issues ate reviewed for an abuse of
discreti;)n. People v. Stewart, 55 P.3d 107; 122 (Colo. 2002). A trial court abuses its
discretion \x}hen its ruling is manifestly arbitrary, umeasoﬁable, or unfair. People ».

Tharra, 849 P.2d 33, 38 (Colo. 1993).



A ruling erroneously admitting or excluding evidence is reversible when it
affects a substantial right of the party against whom the ruling is made. JSez CRE
103(a); Stewart, 55 P.3d at 124. An appellate court cannot deem an error hatmless
unless it can say with fair assurance that, in light of the tecord as a whole, the errnr
did not substantially inﬂuence the Verdlc_t Of. impair the fairness of the trial. See
b7 .Sz‘ewarr, 55 P.3d at 124. |

' A trial court’s erroneous evidenﬁary deCisions m’ay SO greatly irnpaj_t the fairness

~ofa. trml that a defendant S federal consﬂtunonal rights are. nnphcated See, e.g, People - - -

0. Pronowsz‘ 773 P.2d 555, 558 (Colo 1989) A reviewing court may not hold federal
constitutional error harmless unless it is able to declare a belief that the error was
. 'harmless beyond a reasonable doubt. Chapman v. Caly fomza 386 U.S. 18, 24 (1967) :

sz‘smgerv Peop/e P.3d (Colo No. 085C378, October 13, 2009).-

| B. Applieable Law
| 1. rExpert Testimony
The Colerado Rules of Evidenee protecr litigants from surpse attacks by
“expert” .Witnesses offering their opinions on evidence. See Sz‘ewan‘, 55 P.3d at 123,
n.10. Parties cnnnot adequately cross-examine testimony involving scientific or highly
technical concepts unless they ate warned in advance that such testimony will be

- delivered, and are given the opportum'ty to prepare. Rules differentiating expert and



lay opinions, as well as special discovery procedutes required prior to the presentation
of expert testimony, prevent the intellectual ambush assoclated with unannounced
- expert opinions. See 7d.

When a witness testifies regarding his or her opinions or ‘inferences, that
testimony must conform to the pzltrameters of either CRE 701 or 702. Under CRE
1701, a lay witness — one not testifying as an eXi)erf — may give opinions that aré “(a)
‘ rationaily baséd on the percei)ﬁon of the ‘bxxdmess,’(b) helpful to Ia élear understanding |
of the witness’ testimony or th¢ determination of a fact in iSsue, and (c) not based on
scienu'ﬁé, technical, or other specialized knowledge within the écope of Rule 7027 -

Testimony based on scientific, technical, or other specialized knowledge can
only be given by an expert within the meaning of CRE 702. Courts must conduct a-
careful analyses to ensure the reliability and relevanéy of expert testimony. JSee, eg, -
People ub Shreck, 22 P.3d 68, 78 (Colo. 2001). For iﬁstance, when courts must
determine whethier scientific eﬁdence 1s admissible uﬁder CRE 702, they in@‘ire
regarding “(1) the reliability of the scientific priﬁcipleé;. (2) the qﬁéliﬁcations of the
witness; and (3) the usefulness éf the testimony to the jury.” I, |

Additionally, witnesses can only testify as experts if the contents of their
testimony are revealed before ttial. The State must provide notice of every witness

that it intends to call at trial. § 16-5-203, CR.S. 2009; Crim. P. 16(I)(2)(1)(VII). If the



State intends to call an expert, however, it must also provide notice at least thirty days
before trial of any statements or reports by the expert “made in connection with the
particular case, including results of physical or mental examinations and of scientific
tests, experiments, or comparisons.” Crm. P. 16(T)(a)(1)III), (b)(3) (emphasis added);
Pe@[e.v. Jomell, 199 P.3d 38, 48 (Colo. App. 2008).

In sum, special rules apply when -e_%pext testimony is involved.  Those rules —
most notably Shreck hearingé and enhancéd’disédvery requirements — protect both

individual defendants and .the State from the unfairness  associated with surpris'e. N

-~ -attacks by witnesses putporting to' command specialized scientific or technical

‘ kno'wledge. See Crim. P. 16(I)(2)(1)(AIL), AI)(b); Stewarz, 55 P.3d at 123, n.10.
- When courts deferrn’ine whether evidence is propetly admitted as expert or lay -

- testimony, the critical question is whether the. testimony is based -upon specialized . -

knowledge. - Peaple v. Rincon, 140 P.3d 976, 982 (Colo. App. 2006). “A person may = .

testify asa lay witness only if his opinions or inferences do not requite any specialized -
knowledge and could be reached by an ordinary person.” Id. (citations omitted).
- When assessing whether this is the case, courts should consider whether brd]hary

citizens can be expected to know certain information and have certain experiences.

Id. at 983. Additionally, courts should consider whether the opinion results -from a



process of reasoning used in everyday life or a process of reasoning that can only be
mastered by specialists in a field. Id.

Police officers may testify either as experts in scientific or technical matters ot
as lay Witn-essges Based on their own perceptions. See Stewart, 55 P.3d at 123. Officer
testimony- becomes objectionable, however, when' what is essentially expert testimony
1s improperly. admitted under the guise of a lay opinion. Id .Accofdingly,' ‘the -
Colorado Supfeme Court has held that where an officer’s t’estim‘ony “4s based not only
~-on her perceptions and observations of the ctime scene, but also  on her specialized ;-

training or education, shé- must. be properly qualified as an expert before offering -~
te'étimony that amounts to expert testimony.” Id. at 124. Such was the case here.
2. Footweat and Tire Impression Analysis
i.,  Specialized "training and education is requjred to compare and match crme
_scene footwear ﬁnpfessiéns to known pieces of footwear. 'Henée, witnesses testifying
regarding footwear impressions are regulatly qualified as experts. JSee, eg, Golob ».
Péop/e, 180 P.3d 1006, 1009 (Colo. 2008) (“At trial, the district coutrt certified [Agent]
Sollars as an expert in the examination and compatison of known footwear to
footwear track irnpressions.;’); People v. Fears, 962 P.2d 272, 284 (Colo. App. 1997);
People v. Perryman, 859 P.2d 263, 267 (Colo. App. 1993) (“CRE 702 is the appropriate

test to determine the admissibility of the shoe identification and comparison.. . . .”).

10



The Physical Evidence Handbook — created by the Colorado Bureau of
Investigation (CBI) — lists detailed procedures for locating, preserving, and collecting
footwear impressions. Colorado Bureau of Investigation, Physical Evidence Handbook -
XI-1 (2007), available at http://cbistate.co.us/lab/pdf/Physical Evidence v5_1 .pdf.

A forensic laboratory at CBI then conducts the compatison and issues a report regarding
the likelihood ‘of a match. Id at XI-6. Additionally, highly technical reference
manuals ‘exist for the co]lecﬂéﬁ and analysis of footwear-impressioh evidence. S ee
“ o Wiliam | Bodziak, Footwear Impression Evidgnve." Detection,” Recovery, and Examination 2d ~—

ed. 2000).

C Sirnilariy, tite impression comparison is a skﬂl'requiring.. specialized training ot
education. Coutts have adﬁﬁtted evidence of jjxc_.»irnpréssions through experts. See
.Pég]_’)/e» . Amgon; 643 P.2d 43, 44-45 (Colo. 1982). As with footweat impressions, CBI .
has complex procedures in plac.e. for collecting tire tread impressions énd?a laborafory
c_ogducts the subsequent compatison. See: Physical Evidence Handbook at XI-1, XI-6.
'Tire) impression literature contemplates .that thosé who testify to: tire track
f;'omparisdns will be qualified as experts. Wﬂ]iam]; Bodziak, Tire Tread and Tire Track
Evidence: Recovery and Forensic Examination 261 (2008) (“When you take the stand and
qualify as an expert in the area of tire imptession evidence, keep in mind.that most

jurors will not have much of an idea what this examination involves.”).

11



Colorado’s caselaw, crime labs, and forensic reference manuals all project the
same message regarding footweér and tire impression comparisons: not just anybody
can perform them. Matching an impression on the ground to a particular shoe or tire
is an exercise that requires ~specia]ized training or education. See Stewart, 55 P.3d at
124. ‘Thus, courts must qualify pdlice officers as experts under CRE 702 before they
can opine on such evidence. Oniy through expert 'qua]iflcau'on can coutts propetly -
evaluate the relevancé and reliability of impression compatisons, see S larec/é,‘ 22 P.3d at’
78, and providé parties with the advance watning they need to effectively cross-

examine such technical testimony; see Crim P. 16(I)(2)(1)(I1L), (b)(3).

C. Application
- The State called Officer Brian Trujillo in its case against Mr. Vallejos. Officer
Trujillo’s role-in the investigation was to' take photographs of the ctime scene.

(VolIX, p.13) He testified at trial that he observed inside the shed “footprints that-

appeared to be fresh” leading away from the “point of entry.” (VolIX, p.16). The -

‘footprints led ‘to latger bay doors from which the metal racks were ultimately
removed.. (Vol.IX, p.16) Additionally, he testified that he observed ﬁe marks oﬁ the
ground near the “big, open area” of the shed. (VolIX, p.22)

'Thé State asked Ofﬁcér Trujillo if he was able to “decipher anything from

those tire marks?” (Vol.IX, p.22) He replied that they “appeared to match the tires

12



that were from the suspect’s vehicle.” (Vol.IX, p.22) Defense counsel immediately
objected that this was “getting into the area of expert testimony,” and the district
court requested that the State “lay a foundation.” (VolIX, p.22) The State responded
by eliciting sparse testimony that: (1) the officer tookph.otographs of Mr. Vallejos’s
truck tires, and (2) the officer had compared tires in his previous “training and
‘experience.” * (Vol.IX, p.23) - The distcict court then a&mitted ‘Officer Trujillo’s
testimony and clatified that Mr. Vallejos’s objection was overruled. (VolIX, p.23)

- = Officer Trujillo’s tesﬁmoﬁy turned to'fdotwear impress'iOns after the State
: admitted a,phéfograph of “a footprint in the dirt.” (V olIX, p.24) The prosécutor -
asked Officer Trujillo if in his “15 years of Working with burglary cases, have you ever

been #rained . . . .” in comparing footprints to someone’s shoe. (VolIX, pp.24-25

- . (emphasis added)) The Officer replied that he had and then testified — over Mr. * |

Vallejos’s bbjection — that “the footprints made mn the dirt matched the shoes that -
. the defendant was weating” (VolIX, p.25)

The conclusions to which Officer ijﬂlo testiﬁed — matches between the tire
marks aﬁd the tires and the footweat impressions and the shoes — could not have
been made without specialized education and training. The act of taking a “footprint
in the dirt” and conducting 2 footwear impression comparison to establish a “match”

~with a known piece of footwear is beyond a layman’s capability. Evaluating the subtle
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distinctions in tread, wear pattern, gait, and weight distribution that allow a “match”
between a shoe and a shoe print is not a process of reasoning familiar to everyday life.
See Rincon, 140 P.3d at 983. Rather, this type of evaluation is typically conducted by
highly ttained professionalé,, Bodziak, Fooz‘wear. Impression -Evidence at 376 (“It is
- important that the exaininer be afforded specific training and expetrence in the field
. of footwear impression examination.”), in a laboratory environment, Physical Evidence
Handbook at X1-1 to XI-8.

- Officer Trujillo was providing expert. testiniony; under the guise of a lay . - - -~
opinion. His testimony was based on not only his “perceptions and observations of
the crime scene, but also on [his] specia_ljzed training or education . . ..” See k) tewart, . .

55 P.3d at 124. Indeed, the State attempted to.bolstér the jury’s confidence inOfﬁc& .

~Trujillo’s analysis by emphasizing his years of training in the area. (VolIX, pp.23-25) - :

: There—for—e;@—fﬁee—r—ijﬂle~sheuld4haveébeenéqua]iﬁed*as-an"ex—pe—rtébeforc}offefing~the——~,—~—
.tes'timony, see A.Sz‘ewaf_z‘, 55 P.3d at 124, gnd’ thé protecﬁons associated with expert
testimony should have applied. See, e.g., Cr]m P. -16(1)(.21) (1)(AIL); Shreck, 22 P.3d at 78.

Instead, the protections associated with expert testimony were not applied
because the district court did not propedy admit Officer Trujillo’s testimony in
accordance with CRE 702. The tecord gives no indication that his statements or

* reports were disclosed before trial, se¢ Crim. P. 16@@(1)AID), or that the district
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court verified the reliability and relevance of his testimony, see Shreck, 22 P.3d at 78.
Thus, the district court abused its discretion by overruling Mr. Vallejos’s objections to
testimony regarding footwear impression and tire impression comparisons.
The district court’s abuse of discretion rose to the level of constitutional error.
By not applying the protections gssociatéd with eXi)ert testimony, the district court
‘impeded Mr. Vallejos’s ability to effectively confront a witness against him. See U.S.
Const. amend. VI, XIV; Crawford v. Washington, 541 U.S. 36, 61 (2004) (uitifﬁate goal of
the Confrontation Clause is to ensure reliability through crossfexaminaﬁon) 5 Krutsinger, -
N P..3~d at __(error in limiting a defendant’s ability to challenge the credibility of the
evidence against him implicates the basic right to have the prosecutot’s case survive
meaningful -adversatial testing). - Additionally, Officer Trujillo’s testimony implicated '
Mzr. 'Va]lejo,s’s tight to present.a defense. U.S.: Const. amerld'VI, XIV; Crane ».
Kem‘w/éj, 476 .U.S.' 683, 690 (1986) (the -Constitution guarantees | deéfendants a
meaningful oppbrtunity to present a corﬁplete dgfé‘nse). :

D. Harm

The district court’s error in admitting the testimony was not harmless.’ Mr.
- Vallejos maintained from the start that he had permission to take the metal racks that
were found in his truck. He made the same argument when first contacted by police

v ol.vV;III, pp-200-02), when interviewed at the station (Vol.VIII, pp.206-07), and in
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closing argument at tral (VolIX, pp.63-64). Officer Trujillo’s testimony was
devastating to Mr. Vallejos’s defense because it undermined his insistence that he had
permission to enter the shed and take the racks.
The State used Officer Trujillo’s testimony to establish that a small door on the
_east side of the shed was the alleged burglar’s “point of entry,” and then argued that
- this was not the way someone with permission would “hd‘ve entered. (Vol.IX, pp.57-
- 58) The prosecution asked the bfﬁcer Whéthef someone with permission would have
taken this path, and he testified that there was an “easier route.” (VolIX, pp.18-19)
The district court’s etror in admitting Ofﬁcer Trujillo’s testimony was exacerbated by
the State’s closing argument. There, the State used the “fresh footprints and fresh tire -
+ prints” in an attempt to- show that Mf.'VaIlejos.e'nter'ed by way of the srna]lefdoor,
, W&:ked his way to the front of the shed, and thén unlocked and openea the larger-..
doors from the inside. (VolIX, pp.1‘8,‘54—’58) .Based on the jury’s verdict, the State’s .~
'argument was successful. See Merritt v. People, 842 P.2d 162, 169 (Colo. 1992) (the
| importance of a witness’s testimony to the prosecution’s case is a valid consideration
in determining whether erroneous admission was harmless).
Officer Trujillo’s testimony likely influenced the jury’s verdict. This case was,
at heart, an evaluation of Mr. Vallejos’s credibility: he steadfastly maintained that he

had permission and the State argued that he did not. Because Mr. Vallejos did not
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have the benefit of pretrial disclosure of the Officer Trujillo’s testimony and the bases
of his opinions, he did not have the opportunity to evaluate that testimony in advance
of trial or to obtain his own expert witness. See People v. 1Veren, 140 P.3d 131, 140
(Colo. App. 2005) (holding that police officers’ expert testimony under the guise of
lay opinion was not harmless. error) .b This lack of opportunity to prepare impinged
upon Mz. Vallejos’s ability to refute the officer’s testimony, thereby causing him to
lose credibility with the juty.

‘Under these circumstances this Court cannot-determine with any assurance
that, “in light of the entire record of the trial, the error did not substantially influence"

. the verdict ot 1mpa1r the fairness of the trial . . . .7 See Stewarz, 55 P.3d at 124; Veren, =

~ 140'P.3d at 140, ‘Not can this Court defermirié that the erfor was hatmless beyonda .

~ reasonable doubt. See Chapman, 386 U.S. at 24.. Consequently, reversal is required.
<. See Stewart, 55 P.3d at 124.

E. Even if Officer Truiillo was not giving expert testimony, his testimony lacked the
foundation necessary for admission under CRE 701

‘Even if this Coutt disdgrees that Officer Truji]lé’s testimony was that of an
“expert,” it was stll improperly admitted. Lay opinion testimony under CRE 701
must be “rationally based on the perception o.f .‘rhe witness . . . .7 See also CRE 602
(“A witness may not testify to a matter unless evidence is introduced sufficient to

| support a finding that he has personal knowledge of the matter.”). A witness must
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provide some foundation — or reason to believe that testimony is rationally based on
his or her perceptions — along with his or her opinion. See, e.g., People v. Souva, 141
P.3d 845, 850 (Colo. App. 2005) (“Colorado law is well established that once the
proper foundation has been laid, a lay witness may express an opinion as to whether a
defendant was under the influence of alcohol.”); Robinson v. Peof/e, 927 P.2d 381, 384
(Colo. 1996) (“a lay witness may testify regarding the jdentity of a person depicted in a
surveillance photograph if‘ there is some basis for concluding that the witness is more
likely to cotrectly identify the defendant from the photograph than is the juty.”).

Here, Officer Trujillo did not provide the foundation on which he based his -
‘opinions.. He- testified that he photographed and compared the fc.>o.twear and tire
- imptressions -on the ground to Mr. Vallejos’s shoes and tires, and that he had training
-in how to-do this. (VolIX, pp.22-25) However, he did not testify as to exactly what
he compared. 4er do not know Whét ébout the mmpressions on the ground were
common -t the patterns on the shoe_s,_which shoeumatched_wlhich impressions, or
anything else that could lead a jury to believe that his opinion was rationally linked to
his percepﬁons. |

Cbnsequently, this Court cannot affirm the district court’s decision to overrule
Mzt. Vallejos’s objections to Officer Trujillo’s testimony oﬁ the ground that it was

propetly admitted as a lay opinion under CRE 701.
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II.  Trial courts can admit evidence of a defendant’s uncharged acts only
after completing the analyses prescribed in People v. Garner and People v.
Sporo. Here, the district court admitted evidence of Mt. Vallejos’s prior acts
without conducting either the Garner or the Spoto analysis. The trial court
thus erred by admitting the evidence. -

A. Standard of Review

“This issue was preserved for appellate review by contémporaneous objection.
(Vol.VIIL, pp.129, 140, 141) Additionally, Mr. Vallejos filed before trial 2 “Notice of
‘Objection to Admission of Any Crimes Wrongs or Acts.” (Vol.I, p.16)

Trial coutts have substantial discretion when - deciding whether to admit
evidence of other acts. Yusem v. Pegple, 210 P.3d '458,--4v63 (Colo. 2009). However, a
trial court necessarily abuses its discretion when it misconstrues ot misapplies the law. -
. Pegple v. Robinson, 187 P.3d 1166, 1177 (Colo. App. 2008). Addiﬁonélly, a trial court’s’

failure to exercise its discretion is itself an abuse of discietion. People v. Darlington, 105

P-3d 230, 232 (Colo. 2005).

| Appellate courts review an erroneous admission of CRE 404(b) evidence for
harmless error. ‘Ymem, 210 P.3d at 469. Generally reveréal is required unless the
reviewing court can say with fair éssurance that the error did not substantially
influence the verdict or affect the faitness of the trial. I4 However, if an error tises

- to the level of implicating federal constitutional rights, reversal is requited unless the
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reviewing court can declare the error harmless beyond a reasonable doubt. See
Chapman, 386 U.S. at 24.

B. Applicable Law

Evidence of prior ciminality casts “damning innuendo likely to beget prejudice
in the minds of juries.” Pegple v: Lucero, 200 Colo. 335, 343, 615 P.2d 660, 665 (1980)
(citations omitted). Hence, the general rule is that evidence that tends to show that -

the accused has committed a crime wholly independent of the offense for which he is

on trial is not admissible. Rwark v: People, 158 Colo.b287, 291-92, 406 P.2d 91, 93 - -~ .-~

(1965).

CRE 404(b) governs the admissibility of uncharged conduct. - People . Novitskzy,
81 P.3d 1070, 1071 (Colo.vApp. 2003). “Unless admitted pursuant to CRE 4.04(b)‘,
, evidence of other:.bad acts unfairly éxposes a defendant to the tisk of being found -
guilty based on the defendant’s bad character rather than on evidence telating té the
charged offense.” Rincon, 140 P.b3d at 979.

Trial éourfcs- admitting other act evidence under CRE 404(b) must conduct the
analyses prescribed by the Colotado Supreme Coutt in Pegple . Garner, 806 P.2d 366,
373 (Colo. 1991), and Pegple v. Sporo, 795 P.2d 1314, 1318 (Colo. 1990). Initially, under

Garner, trial courts must conclude by a preponderance of the evidence that the
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uncharged conduct occurred and that the defendant was the perpetrator. 806 P.2d at
373.

Then, trial courts must conduct a four-part analysis pertaining to the “technical
and policy concerns inherent in the other-crime evidence.” Id. To do so, courts first
ask whether the proffered evjdence relates to a material fact. Sposo, 795 P.2d at 1318..
Second, they determine whether the evidence is logically felevant, i.e., does it have
“any tendency to make the exiSténce of [the material fact] more probable or less
‘probable than it would be without the evidence?” CRE 401; Spoto, 795 P.2d at 1318.
Third, courts determine whether the proffered evidence is relevant ‘.i-ndependent of the

- inference that the defendant has a bad character and acted in conformity with that bad - -
character. .CRE 404(b); Spoto, 795 P.2d at 1318. Finally, courts must determine .
—whether the probative valﬁe of the proffered evidence is s'ubstantially outweighed by "
the danger of unfair prejudice. CRE 403; Spozo, 795 P.2d at 1318;
Failure to conduct the Gamer aﬁd Spoto analysis of CRE 404(b) evidence is
reversible error Wheﬁ the record does not support the trial court’s admission. of the .
evidence. Nof)z'z‘szé@/, 81 P.3d at 1072.

C. Application

The district court impropetly admitted testimony from two witnesses.

suggesting that Mr. Vallejos visited Nick’s Landscaping prior to the charged offenses.
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First, the State asked an employee of the nearby palate recycling company if she
had seen Mr. Vallejos’s truck enter the property on other occasions befote the
charged burglary. (Vol.VIII, p.129) Defense counsel objected. The court found that
the witness was providing information, “based upon something [éhe] had previously
said.” (VoL VIII, p.129) However, the witness’s priot testimony indicated only that
on-the day of Mr. Vallejos’s arrest: “we’d been watching because we’d seen a maroon

truck come out of Nick’s Landscaping with wire racks in the back of the truck.”
" (VoLVIIL, p.126) That testimony was unclear as to whether she was tefetring to the
same day Mr. Vallejos was arresfed, ot another time. Only-after defense Counscl’s
objection did the'witness say; “I know that we’ve seen the maroon truck a couple
other times.”. (V. oi.V.[II, p-129-30) Tbis later staterdent clarified that shevintended' to
refer to ptior uncharged, and by inférence criminal, acts.

The distdct court did not determine by a preponderance of the evidence that it
was indeed Mr. Vallejos Awhom the witness had seen, see Garner, 806 P.Zdi at 373, not
did. it evaluate the relevance and propﬁety of this tesﬁmor_ly or the prejudice that it -
could cause,lfee Spoto, 795 P.2d at 1318.

Second, the State asked another palate recycling company employee if he had
seen the same truck on the property ptior to the charged offense. (Vol.VIII, p.140-

41) Defense counsel objected but was overruled, and the witness testified that he had
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seen the truck “two or three times.” (Vol.VIIIL, pp.140-41) Again, the district court
made no determination that such alleged prior transactions actually occurred, or that
they were perpetrated by Mr. Vallejos.‘ See Garner, 806 P.2d at 373. Nor did the court
petform the requisite relevancy and proptiety analysis. See Sporo, 795 P.2d at 1318.
Rather, the court once again a]lowled- the State to introduce prejudicial evidence of
unchatged criminal acts to prove the charges against Mr. Vallejos, without conducting *
either the S poto of the Garner analysis.

The record does not support admission of these statements. Cf Nowizskzy, 81
P.3d at 1072. The two recycling plant 'employeés testified only that they saw a truck
like Mr. Vallejos’s at Nick’s Landscaping befote the charged offense. Thus, this Court

cannot determine by a preponderance of the evidence that Mt. Vallejos was actually

thereor £hat the shed was previously butglatized. See Garner, 806 P.2d é‘t 373.

| Additionally, this Court. cannot .find that Mr. Va]le]“os’sb alleged acts were
admissible under the four-part Sposo analysis. The first pfong of the analysis requires
that profféred evidence relate to a material fact. Sposo, 795 P.2d at 1318. A material
fact is either: (1) an actual element of the charged offense, or (2) an intermediate fact
probative of an a;:tual element. Yusers, 210 P.3d at 464. Here, because Mr. Vallejos
maintained that he had permission to take the metal racks, he admitted to most of the

elements of burglary and theft (the uﬁderlying ctime). The only elements in question
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at trial were whether Mr. Vallejos was authorized to enter the property and take the
racks. See §§ 18-4-203, 18-4-401, CR.S. 2009. Evidence suggesting he was on the
property prior to March 13 does not relate to whether he had permission to take the
“—~ ~  racks on March 14.
Even if this Court finds that Mr. Vallejos’s alleged other acts meet the first

prong of the Spom analysis — and that they are logically relevant under the second

‘prong — they are not légiééiﬂy relevant independent of the inference prohibited by
CRE 404(b). Evidence of prior acts 1s inadmissible unless it is logically relevant
“independent of the intermediate inference . . . that the defendant has a bad character,
which' would then be employed to suggest -the probability that the defendant:
committed the crime charged because of the likelithood that he acted in_conforrr_xity‘
with his bad character.” Spoto, 795 P.2d at 1318. Mr. Vaﬂejos’s alleged ptior visits to
Nick’é Landscéping are only relévant to whether he W'é.S authorized to be there on
March 14 because they suggest that he is the type of person Who steals things. The -
jury could then infer that on the date of the charged offense he was acting in
conformity  with that character trait.  However, that is precisely the inference
prohibited by CRE 404(b).

Testimony regarding Mr. Vallejos’s uncharged actions also cannot sutvive the

fourth prong of the Sposo analysis, which requires courts to determine whether the -

24



probative value of evidence is outweighed by the danger of unfair prejudice. 795 P.2d
at 1318. Because alleged ptior visits to Nick’s Landscaping were not relevant to any
material fact, they had zero probative value. However, as discussed below, the
prejudice to Mr. Vallejos was substantial.

- The disttict court allowed the State to encourage jurors to decide this case on
 the basis of Mr. Vallejos’s charactet, rather than on his actions. In doing so the coutt
cast aside basic concetas of the criminal justice system: that juries not convict
~defendants-as a2 means of punishing them for their past deeds or undesirable -
 character, and that defendants not be called upon to disprove prior acts or defend
their persona]itiés. See Kaufman v. People, 202 P.3d 542, 552 (Colo. 2009).

Consequently, the disttict coutt’s admission of this evidence was 'reversible
- error. See Novitsksy, 81 P.3d at 10-7.2. That error rose to the level of implicating Mr.
Vallejos’s right to a trial by an impartial jury. See US Const. amends. VI, XIV.
D. Harm

The district court’s error in impropeﬂy ‘adnﬁtting 404(b) evidence was not
‘harmless. The testimony in quéstioﬁ consisted of vague and speculative statements
that a truck like Mr. Vallejos’s was seen on the property on several unknown
| occ'avsipns prior to the charged offense. The jury could have viewed the alleged prior

visits as successful burglaries that were inconsistent with and completely undetmined
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Mz. Vallejos’s assertion that he received permission to take the racks on March 13.
Thus, the suggestion that Mr. Vallejos visited Nick’s Landscaping prior to the date of
the charged offense could have caused the jury to disregard his defense of permission.
| Impropetly admitted character evidence is profoundly prejudicial in cases that
turn on credibi}ity. This case was about nothing more.than Mr. Vallejo‘s’s credibility.
Evidence ‘suggesting prior criminal acts may hﬁve-_ tipped jurors’ minds away from
| Believing Mr. Vallejos’s steadfast claims tha‘e had permission to take the metal racks in
~___his,_t;uck: ¢t Nov_z'z‘;/é@/, 81 P.3d at 1072 ("the suggestion that defendant may have
- avoided prosecution for a ptior similar crime could have caused the jury to disfegard
his defense of misidentification").. Under ‘these -circumstances, this Court cannot
 determine that the error was hatmless beyond a teasonable doubt. “See C/mpma.n,. 386.
R US. at ,_24.,No:c can it say.with a fair assurance that the error did not substantially
influence the jury’s veraict. See People v. G@.j‘n@/,‘769 P.2d 1081, 1088 (Colo. 1989)
. (“-T;he proper inquiry in determining a harmless erro:t_quesﬁon is not whether there
- Was | sufficient evidence to support the vetdict without the improperly ‘admitted
e{%idence, but, rather, whether the error substentiaﬂy infhieﬁced the verdict or affected

the fairness of the trial proceedings.”).

Consequently, reversal is required.
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III. Prosecutors may not misstate the law in closing argument. Here, the
prosecutor stated in closing that whether Mr. Vallejos acted “knowingly”
requited determining whether he was “out of his mind” or “sleepwalking.”
The trial court erred in overruling an objection to this statement.

A. Standard of Review

Defense ‘counsel preserved this issue for appellate review by contemporaneous
objection. (V ol.IX, p.54) | |

The scépe'of closing argument rests .ir'l the sound‘ discretion of the trial court.

and an appellate court will not disturb its rulings thereon absent a gross abuse of

discretion resulting in prejudice and a denial of justice. Pesple n. Moody, 676 P.2d 691,
697 (Colo. 1984). Appellate courts generally review an abuse of discretion for
harmless etror, and must reverse unless there is no reasonable probability that the

error contributedv to the defendant’s conviction. See Crider . People, 186-P.3d 39, 42

: (Colp. 2008).

| However; a prbs ecutor’s mmproper remarks 1n clo“sing‘ argument may mmplicate a
"defendant’s constitutional tight to an impértial ]u:cy S ee US Const. amend. VI, XIV;
Dom;ﬂgo—Gomez . Peo])/e, 125MP.3d 1043, 1048 (Colo. 2005) A jury that haé been
mislead by improper argument cannot be considered impartial. Domingo-Gomez, 125.
P3d at 1048, An appellate coﬁrt must reverse an error of constitutional dimension

unless it is convinced beyond a reasonable doubt of the error’s lack of prejudice.

Crider, 186 P.3d at 42.
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B. Applicable Law

In order to obtain a conviction for second degree burglary, the State must
prove beyond a reasonable doubt that the defendant acted knowingly. § 18-4-203(1),
C.R.S. 2009. “Knowingly” is statutorily defined:

A person-acts “knowingly” . . . with respect fo conduct or to a

circumstance desctibed by a statute defining an offense when he is
awate that his conduct is of such nature ot that such circumstance

-exists. A person acts “knowingly” . . : with respect to a resultof . . .. ...

his conduct, when he is aware that his conduct 18 prac‘ncally
certain to cause the result. SR

§ 18-1-501(6), C.R.S. 2009.
~ Prosecutors may not misstate ot misinterpret’the lan'du_ring closing argument.

- Pegple v. Cevallos-Acosta, 140 P. 3d 116,122 (Colo App. 2005) A proseentnr’s irnproper

. temarks during closmg argument may nnplnge upon a defendant s nght to a fair and

mmpartial jury. See Domingo- Gome% 125 P.3d at 1048.
.C. Application & Harm

Here, ‘the State misstated the d'eﬁnition of “knowingly” during ,elosing'
argument. Specifically, the prosecutor.said: “Then we go to knowingly, meaning was
Mzt. Vallejos out of his mind? Was he sleepwalking? Was he - - did he know what he
was doing? Of course he knew what he W%LS doing.” (VolIX, p.54) Defense counsel

objected and was overruled. (VolIX, p.54)
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The prosecutor’s statement may have given the jury the impression that in
otder to satisfy the mens rea requirement of second degree burglary, it need only find
that Mr. Vallejos was more aware of his conduct than he would have been had he
been sleepwalking or “out of his mind.” The statutory definition of “knowingly,”
however, requires preof of awareness of. the nature of one’s eonduct ot its likely
results See § 18-1-501(6). Thus, the yury may have found Mr. Valle]os gquty based on
a lesser mens rea standard than 1s requlred by the burglary statute.

If the jury applied an incorrect mens rea, and conviction resulted, Mr. Vallejos
was both pre'udiced and denied justlce. bSee Longz'noﬁi v. People, 46 Colo. 173, 174, 102
P. 165 166 (1909) (district attorneys rmscharactenzatlon of the -elements of first
- .degree murder requ]red reversal of ]udgment) S tate v. ]ones 615 S.W. 2d 416, 418, 420' |
| Mo, 1981) (prosecutor s mlsstatement of reasonable doubt standard requrred
I__r.versal) Therefore, the error Was not harmless and reversal 1s required.

CONCLUSION

Based on the foregorng arguments and authorities, Mr. Vallejos respectfully
'tequests d’l(..t this Court vacate the d1str1ct court’s judgment of conviction for second

degree burglary.
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