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Luxembourg in retrospect: a new
Europe in prospect
Sir David Edward

Sir David Edward was a Judge of the European Court of First Instance from
1989 to 1992 and of the European Court of Justice from 1992 to January 2004.
This article is a revised version of his Valedictory Address delivered in the

Foreign and Commonwealth Office on 28 October 2003. He explains how the
European Courts work and gives an impression of what it was like to work as a
judge in that multilingual, multinational and multicultural environment. He sets
the work of the Courts in the wider context of developments since 1950 and looks
ahead to the challenges facing the new Europe of 25 member states.

Sir David Edward,
lately of the

European Court of
Justice

When I went to Luxembourg as a judge in
September 1989, the Single European Act had
come into force only two years before. The 1992
programme was gathering pace but was far from
complete. We were still 'the European
Community'. Maastricht and the European Union,
EMU and the euro, Schengen, Amsterdam, Nice
and Enlargement all lay in the future. Greece had
been a member state for less than ten years and
Spain and Portugal for less than four. The Berlin
Wall was still standing and the GDR was still
operational. The three Baltic states were an
integral part of the Soviet Union.
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Then, two months later, the Berlin Wall fell.
The Baltic states and many others regained their
independence, though not without difficulty: in
1991 Soviet tanks rolled into Vilnius and killed 14
people at the TV tower. As events in Bosnia
showed, Europe remained unstable and the
euphoria that provided the initial impetus for
Maastricht turned very quickly to disillusionment.

Now we are passing through another period of
disillusionment. But disillusionment with the

European project is not new. The whole history of
events since 1950 is one of repeated mood swings
between euphoria and disillusionment.

The Schuman Declaration and the

'supranational' Coal and Steel Treaty in
1950-1951 were followed almost immediately by
the failure of the European Defence and Political
Communities. As a French participant in the
negotiations for the EEC Treaty has written:

The French delegation fought against the
institutional system, seeking to reduce the
supranational character of the ECSC model, to
delay majority voting and to limit the powers of
the future European Commission.' In sum, the
French administration was 'anti' . If one doesn't
know that, one cannot understand the
institutional crisis of 1965 in Brussels at the
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time of General De Gaulle. (Deniau, 1977, p.
60)

Nevertheless, the negotiations were successful, and
the period from 1959 to 1964 was one of
enthusiastic implementation of the EEC Treaty
during which the Court of Justice laid the
constitutional foundations of the Community with
its judgments in Van Gend en Loos and Costa v

ENEL. But this was followed almost immediately
by the institutional crisis of the 'empty chair' when
France refused to participate in meetings. The
Luxembourg Compromise which brought the crisis
to an end admitted a general right of veto even
where the Treaty provided for majority voting. In
consequence, the institutional system, which was
supposed to complete the common market by the
end of 1969, ground to a slow crawl.

There have been many false dawns since then.
But now the 1992 programme is nearly complete
and the internal market is a substantial reality.
Although not all EU members are part of them,
Schengen is working and the euro is operational.
The second and third pillars of Maastricht
(Foreign and Security Policy and Justice and Home
Affairs) have led to a degree of close cooperation
between the member states that was almost

unthinkable fifteen years ago.
Above all, we have achieved enlargement.

Historic regions, cities and peoples (the geography
of War and Peace) have emerged from the shadows
of the twentieth century and in many cases have
achieved, for the first time ever, genuine
independence in a stable political environment.

So the fifteen years since I first went to
Luxembourg has been a truly historic period. How
did it appear at the time to a Judge of the European
Court (the ECJ)? What have been the successes
and disappointments, the frustrations, the
enthusiasms and failures?

Luxembourg in retrospect

For the most part, I had no sense of being at the
centre of things. It is true that the ECJ can no
longer be said to be 'tucked away in the fairyland
Grand Duchy of Luxembourg, and blessed with
benign neglect by the powers that be and the mass
media' (a remark attributed to Professor Eric Stein
of the University of Michigan). The fairyland has
become a post-modern jungle of banks and finance
houses and, particularly in the mid-1990s, the
Court was far from neglected by the powers that be
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and the mass media. But Luxembourg remains
relatively remote from the frenetic political village
of Brussels and, by and large, the Court has been
left to get on with its work. The Court's judgments
sometimes cause a ripple on the surface of public
consciousness and, very occasionally, a tidal wave.

Public, political and media reactions are quite
unpredictable. Judgments of the plenary court in
cases that were said to threaten the very
foundations of the health care systems in the
member states (e.g. Smits & Peerbooms) passed
almost without comment. But a judgment of a
chamber of five judges that seemed to follow well­
established case law on the taxation of parent and
subsidiary companies (Bosal Holdings) led to an
article in the Financial Times by Commissioner
Frits Bolkestein entitled 'Company tax law must
not be made in court'. The headline distorted the
Commissioner's message: if the member states want
to control the agenda, they must be prepared to
legislate in the field of direct taxation. In a sense,
that has always been the story. Litigants and
taxpayers do not wait for the legislator: they go to
court to prove their point and the legislator
follows.

The Court's judgments

sometimes cause a rippleon$;

the surface of public

consciousness and, very
occasionally, a tidal vvave

The Court of First Instance

I went to Luxembourg in 1989 as the first British
judge of the Court of First Instance. This was a
new institution with two limited and quite
unrelated categories of jurisdiction: staff cases,
where the Court acts as an Employment Appeal
Tribunal, and competition cases, where it acts as a
Competition Appeal Tribunal.

Some of the staff cases displayed an exaggerated
legalism, perhaps inherited from the high-flown
conception of la fonction publique on which the
Community civil service had been based. But the
staff cases also showed up genuine injl,itices and,
above all, the lack of a rational and transparent
career structure for Community civil servants.
Nationality is allowed to play too great a role in
recruitment and promotion. This is a fundamental
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flaw in the system for which the member states are
largely responsible and I do not believe it will be
solved by the facile remedies of management
techniques.

Nationality is allovve

and promotion

The competltlOn cases were concerned
essentially with two areas - on the one hand,
restraining the economic, and therefore the social,
power of corporations and, on the other,
'maintaining the constitutionality of bureaucracy'
- a phrase coined by Professor John Mitchell, who
taught me constitutional law and whose Chair I
inherited at the University of Edinburgh. As he
said, 'the disciplines of courts help governments to
be good, even more than they compel them to be
so' (Mitchell, 1968). It is through judicial review
of their acts that administrators learn that they
have to comply with certain rules and observe
certain standards.

What did I learn from my time at the Court of
First Instance? First, I learned (or tried to learn)
the lessons that all British advocates have to learn

when they make the passage from the Bar (lawyer)
to the Bench (judge): to keep quiet, and to
appreciate that others may take a quite different
view of the same facts and circumstances,
including the assessment of people and their
motives. I also learned something I am sorry I did
not learn earlier - how much you can see (and
hear) from the Bench of what is going on at the
Bar.

Second, I learned 'EC] method' - how to be a
judge in quite a different system. I will come back
to that.

Third, I took part in establishing and
developing procedures that would enable the new
Court to perform effectively the role assigned to it
- better fact-finding, or rather, better control of
fact-finding by the institutions, especially the
Commission. In essence, our task was to ensure a
higher degree of 'quality control' in decision­
making. On the whole, I think we were successful.

The Court of Justice
In 1992, I passed from the Court of First Instance
to the Court of Justice. That was very different.
Whereas the Court of First Instance worked almost

exclusively in chambers of three or five judges, the
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Court of Justice worked a good deal of the time in
plenary. The number of Judges did not change
significantly while I was there: there were thirteen
when I joined in 1992 and fifteen when I left in
2004. But the Court felt smaller in the early days,
even in plenary, perhaps because we sat fairly close
together round a table rather than, as became
necessary later, in a horseshoe formation at one
end of a much larger table. Sometimes, if the
argument became heated, as it occasionally did,
one felt uncomfortably close.

There were strong personalities: Federico
Mancini - tall, handsome and opinionated, a
passionate and amusing Euro-enthusiast; Rene
Joliet - learned, equally opinionated, almost Euro­
sceptically dry, withdrawn but with a vulnerable
charm; Kostas Kakouris - deeply religious,
passionate about human rights and distrustful of
reason as the solution to every problem
('sometimes one must believe'); and Fernand
Grevisse - a man of infinite courtesy, the
distinction of whose career during World War II
was only revealed at his funeral with full military
honours at Les Invalides.

The ECJ is different from any national court for
a variety of reasons. It must work in all the official
languages - eleven when I left, now twenty. Its
judgments must be written in one language
(currently French) and then translated into all the
others. The Judges must try to understand the
methods and concepts of quite different legal
systems - more than fifteen before I left, now
nearly thirty. And one aspect at least of the
procedure is unique.

The system of 'preliminary references' under
Article 234 (formerly Article 177) of the Treaty
empowers any court or tribunal of any member
state to ask the ECJ to state what is the law to be
applied before the case is decided. When the case
comes to the ECJ, there will not necessarily have
been any judgment of any national court dealing
with the point at issue. As Justice Ruth Bader
Ginsburg of the US Supreme Court remarked
when discussing it with us, 'I see that the EC] is
not a court of first instance, but it may often be the
court of first look'.

The reference from the national court will be

written in one language and couched in the
concepts of one legal system. But the answer to be
given by the EC] must be capable of being applied
in any language by the judges of any legal system.
The reference will often have been made by the
national judge without the help - and in some
cases without the knowledge - of the parties. The




