PERSPECTIVES ON COMPETITION LAW:
PROBLEMS AND SOLUTIONS

Judge David A.O. Edward*

I can only offer you the reflections of a non-specialist Euro-
pean Union (or “EU”) judge. I begin with two general points.
The first comes from what I was taught when I studied philoso-
phy: itis important to avoid categorical mistakes. We are talking
here in the context of competition. Professor Dr. Wolfgang Ker-
ber has spoken about competition between individuals, between
firms, and now between jurisdictions as if we were talking about
the same thing. He has equiparated taxes with prices. Butis the
price for the economic operator of being regulated in a particu-
lar way simply being subjected to a particular tax or to a more or
less rigid regulatory regime?

Now, I am not taking issue with Dr. Kerber on the desirabil-
ity of allowing lower level jurisdictions the greatest measure of
autonomy. But I do not think it follows that competition be-
tween jurisdictions is good merely because competition between
economic operators in pursuit of economic goals is a good
thing. The result, as the discussion on television indicated, may
simply be a jurisdictional mess, as Dr. Markus Wagemann put it.
You end up with all sorts of people seeking to pursue their own
values: cultural values, regional values, and linguistic values; and
the economic operator simply does not know where he or she
stands in this jurisdictional competition.! That is my first point
and perhaps I can complete it by simply mentioning a remark
made to me by Klaus Dieter Ehlermann, the former Director
General of Competition and of the legal service of the Commis-
sion: “It is the lawyers who make the good distinctions; politi-
cians only make the distinctions that are convenient for them.”
So I think it is important to begin by making sure what we are
talking about.

My second point arises out of Professor Dr. Friedl Weiss’s
paper. From the vantage point of a judge, we are increasingly
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1. I will come back to that, because I think that this discussion must take into
account that there are rather specific features of Europe, and specifically, the problems
of many languages, many legal systems, many traditions and a vast amount of history.
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faced, not with a hierarchy of norms, but a competition between
norms of apparently equal value. There is the norm of competi-
tion, which on World Trade Organization® (“WTO”") terms, is
raised to a global level. But that is set against the norm of envi-
ronment, the norm of third world development, the norm of
social improvement, the norm of cultural identity, the norm of
protection of minorities, and, even within the EU, the conflict
between EU-norms and constitutional norms, particularly the
constitutions of federal Member States.

The difficulty is, that instead of a situation where the judge
is in a position simply to operate an on/off 1O switch, and say,
“This is the norm that prevails and you win and you lose,” the
judge is to an increasing extent operating a synthesizer with mul-
tiple bands, which, of course, must be made compatible. In one
case it will be the human rights norm that prevails, in another
case it may be the environmental norm, and in yet a third case it
may be the competition norm.

From the regulator’s point of view, of course, this problem
is, or at least may be, removed, because the regulator may be
invited simply to apply one norm, the norm of competition.
And similarly in the WTO, the WTO panel may simply be asked
to access the particular problem by reference to the WTO rules,
but not to continue and say, “Well, if we apply these rules, what
is the consequence for the development of underdeveloped
countries, what is the consequence for the rain forest, what are
all the consequences?” It seems to me, therefore, that one must
bear in mind that what we may be talking about is both competi-
tion between legal norms and competition between values.
More importantly, it is for the politicians to resolve the competi-
tion between values, and for the lawyers to resolve the competi-
tion between norms once the values have been translated into
norms. Itis for the politician to say which value is to prevail, and
it is for the judge to say which norm is to prevail.

My view is that this is a problem of which we are only just
beginning to become aware, far less to analyze, because tradi-
tional legal teaching is still in terms of the hierarchy of norms.
Even in EU law, the traditional teaching is in terms of supremacy
and so on, so that you have a clearly defined hierarchy and you
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