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The significance of independant legal professions
for the rule of law

It is 20 years ago since as President of the CCBE I came here to the Priisi­
dentenkonferenz, which was organised by Dr. Schuppich. Dr. Schuppich, I think,
played an essential role at that time in bringing together lawyers from East and
West. Vienna of course at that time was an outpost so-to-speak of Western democ­
racy and very close to the East. It was through Vienna that we came to know and
enjoy the company of so many lawyers from the East. Now I was particularly glad
to meet again Dr. Anczyk from Krakow whom I met at that time.

Of course, the accession of Austria to the European Community has meant
an even closer association with Austrian lawyers. May I say that one of the great
pleasures of working in Luxembourg is to have Dr. Peter lann as a close colleague,
whose sense of humour and practicality is always a pleasure for me, if not always,
I think, for all of our colleagues.

Rather contrary to my intentions the notes which I prepared for the inter­
preters have been distributed to all and you can read them quickly and then go to
sleep. But my intention is really first of all to mention two points which I think
important about the meaning of Rechtsstaat and of the expression "independent
legal profession", then to speak a bit about the underlying principles, what is the
role of the lawyer in general and then to speak to a greater extent about the con­
temporary challenges to the role of the lawyer in society and then, if possible, to
draw some conclusions.

The expression Rechtsstaat - I think this point has been made yesterday ­
has a particular significance in German legal science and it is not quite the same
as Etat de droit in French. Although it is common to translate Rechtsstaat by the
English expression "rule of law", the traditional Anglo-American concept of the
rule of law is not really the same technically speaking as that of the Rechtsstaat.
In the common law world, the notion of the rule of law had a different philosoph­
ical basis.

The great English constitutional lawyer, Albert Dicey, distinguished three
senses of the rule of law:

First of all the absence of arbitrary power on the part of government. I think
that this is one aspect of the Rechtsstaat that there must be a Gesetz, there must be
a legal basis for action on the part of government.

Secondly - and this is different - every man, even an official of the state, is
subject to the ordinary law administered by the ordinary courts. That was a prin­
ciple which was very important in Britain in the 19th century and early 20th cen­
tury but it is a principle that is observed more in the theory than in practice in the
modem structure of the British courts.
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The third meaning of the rule of law identified by Dicey was the general rules
of constitutional law, they are the result of the ordinary law of the land, i.e. the
common law produces the constitutional law. That is a concept very different both
from the notion of Rechtsstaat and Etat de droit. For present purposes, I think all
these differences are unimportant. We know what we mean. We know what we are
talking about now.

We are talking about the role of the lawyer in a society where law rather than
arbitrary power is the basis of government action and the relations between citi­
zens. I think it is important not to forget that when we use terms like Rechtsstaat,
"rule of law", we do not necessarily mean always exactly the same thing. These
terms come with a degree of intellectual baggage, which we have to understand.
One of the great attractions of meetings like that, indeed of all European Commu­
nity activity, is that one learns progressively more about the way in which other
people see the law and see society.

Now the other point that I want to emphasise is: What do we mean by "inde­
pendent legal profession"? Because here again there is a marked difference of
approach between the common law world and the structure of the profession and
of legal activity in most of mainland Europe.

In the common law world, all those who practice law in any way, including
the judges and including most of the law teachers and including all those who are
government advisors, are members of the legal profession, and essentially of the
same legal profession. In America they are called attorneys, in Britain solicitors or
advocates and barristers. There is a case report by the United States Supreme
Court, where one of the judges says: "We recognise the spirit of public service
with which the profession of law is practised and to which it is dedicated. The pre­
sent members of this court, licensed attorneys all, could not feel otherwise." In
other words the Justices of the United States Supreme Court see themselves as
belonging to the same profession as those who practise before them and indeed all
those who take part in legal work for government. That means, as far as we are
concerned, lawyers in the common law world share a common outlook and to a
great extent a common professional code of conduct.

Yesterday you heard of the Dean of the Faculty of Advocates in Scotland, I
still pay my subscription to the Faculty of Advocates and recognise the Dean of
the Faculty of Advocates as the leader of my profession in that respect. Of course,
the notion of the common outlook also applies to lawyers, as I said, working for
government, for public administration and for companies. I will come back to that
point.

Let me now come to the basic principles about the place of the lawyer in
society. May I begin with a quotation from an English judge, Lord Justice Scott.
He said: "The maxim that ignorance of the law does not excuse any subject, i.e.
any citizen, represents the working hypothesis on which the rule of law rests in the
British democracy but the very justification for that maxim is that the whole of our
law written or unwritten is accessible to the public", in the sense of course that at
any rate its legal advisors have access to it at any moment as a right. I am going to
use the word "citizen" in this talk to mean what the French mean by justiciable. I
do not necessarily mean somebody who has the nationality of the state concerned
but simply the Burger, the person other than the power, the authority of the state.
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The citizen must be assumed for legal purposes to know his/her legal rights and
obligations. Conversely ignorance of the law is no excuse.

As I have mentioned, the Rechtsstaat, the idea of a society governed by law
implies that disputes between citizens and the state or between citizens themselves
will be resolved through a legal process. Very often it is through the legal process
in one form or another that the individual citizen as opposed to the voter, ie the cit­
izen as an individual becomes an effective participant in the process of democracy.
It is through the workings of the legal systems that the individual citizen very often
becomes involved in the democratic process. Since the citizen cannot be assumed
to know all the law, the citizen must rely on the lawyer to explain what the law is
or if the lawyer does not know what the law is, at least he knows where to find it.

The consequence is that the lawyer plays an essential role in the relationship
between the citizenship and the state and in a relationship between citizens in at
least four respects:

First of all simply in ensuring that the citizen is aware of his/her rights and
obligations. It is a professional responsibility of the lawyer to tell the citizen what
his/her rights and obligations are even if the hearer does not want to know that,
even if it is not very attractive to be told.

Secondly, the lawyer must defend the citizen against the power of the state.
Thirdly, the lawyer must enable the citizen to assert rights and obligations

against other citizens.

Fourthly, the lawyer must enable the citizen to be an effective participant in
the process of democracy, including the administrative process and the process of
law making.

It is sometimes said of course that we have reached a state where we do not
need lawyers and many people I think would see that as an ideal to be worked
towards. But nevertheless while we are in the position of needing them, the impor­
tance of the lawyer has been recognised by the law and by the structures of soci­
ety in a variety of ways:

First of all, by the recognition by the state of the legal profession and of its
professional bodies. In some cases the legal profession is directly regulated or
indirectly regulated by the state in the sense that the state takes a direct part in the
creation of the professional bodies.

Secondly, the importance of the role of the lawyer is recognised by the spe­
cial status accorded to members of the legal profession before the courts and pub­
lic agencies. In most countries those who are admitted to be members of the legal
profession - attorneys, solicitors, barristers, advocates - have a special status and
sometimes an exclusive status before the courts and certainly they have a privi­
leged status before many public agencies.

Thirdly, the state recognises the status of the lawyer by special legal rules
which protect the relationship between lawyer and client. That is particularly true
of the rules of confidentiality, the rules that govern the confidentiality of commu­
nications between the lawyer and the client, sometimes called the professional
secret or in common-law terms "legal professional privilege".

The European Court of Justice has said that this confidentiality serves the
purpose, whose importance is recognised in all Member States, that any person
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must be able without constraint to consult a lawyer, whose profession entails the
giving of independent legal advice to all those who need it.

A further way in which the law recognises the importance of the lawyer is by
recognising the existence, sometimes imposing legal rules which are designed to
protect the independence of the lawyer.

Then again the counterpart of these ways of recognising the special status of
the lawyer is that the lawyer is subject to discipline, subject to a set of rules and
subject to discipline and if necessary to sanctions if the rules are not respected.

Lastly and very importantly, most states recognise in one way or another the
need to provide legal aid to those who are not in a position to pay for the services
of lawyers. Legal aid may be provided directly by subsidy from the state or indi­
rectly through the professional bodies.

That is the general background, so it seems to me, the general principles
which underline the role of the lawyer in a free society. However, that role or the
traditional conception of the way that role is exercised is subject to a number of
challenges nowadays.

I quote from the English historian Tay/or who said that until August 1914 a
sensible law-abiding Englishman could pass through life and hardly notice the
existence of the state beyond the post office and the policeman. The post office is
now privatised and the policeman now carries a gun regrettably in many societies.

The citizen's relationship with the state has changed. In those days the struc­
ture of the legal profession and the rules relating to it were really related to the
function of the lawyer in the administration of criminal law as the defender of the
accused person before the court or in relation to the civil law of property, status
and obligations. That was really the field in which the lawyer operated.

Today we see a variety of different trends, which change both what the
lawyer does and the way in which he/she has to do it.

First of all, there is just much more law, much more law in a wide variety of
areas and the law is more complicated. Just to mention a few: taxation, social secu­
rity, health, education, safety at work, food, water quality, housing, time planning
and the relationship between employer and employee at work. These and many
more areas of the law have become extremely complicated and extremely techni­
cal. There are many many pages of regulations, which govern the citizen in some
form or another, in relation to these matters.

In connection with that, the sources of law have expanded. Law no longer
comes from the legislator, the Gesetzgeber. It comes from a variety of administra­
tive agencies, ministerial decrees, but the law is created in a variety of different
ways. The consequence is that the administrative law - the law which deals specif­
ically with the civil relationship between the citizen and the state, other than the
penal relationship - has had to develop new dimensions. It has had to develop new
concepts and developed old concepts. One can see this in the working of the Euro­
pean Court of Justice. The development of concepts, such as equal treatment, or
the counterpart non-discrimination, legitimate expectation and proportionality:
These are concepts which so-to-speak form part of the judge's toolbox. They are
tools with which the judge can seek to strike an effective balance between the
interests of the citizen and the interests of the state.
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A further complication as regards sources of law is that the law is no longer
created nationally. New norms are created by the Convention on Human Rights,
by the European Treaties and in a variety of other ways. The old notion - that one
could simply solve legal problems by reference to a hierarchy of norms, that one
identified which norm would be applied in preference to another in terms of a hier­
archy - has now been replaced by a situation in which there are a number of norms
of equal rank. It is necessary for the lawyer and for the judge to decide which of
them is to be preferred in a particular case. To use an analogy, the judge used to be
operating an on-off switch. He just decided which was the rule to be applied and
applied it.

Now the judge is operating a machine, like the synthesiser, by which you reg­
ulate the power of various wave bands for your music centre. There are a number
of wave bands: human rights law, Community law, world trade law, etc. One has
to decide in any particular case which of these particular norms is to have the
greater influence on a solution of the case.

In addition, as far as the citizen is concerned, there are new types of obliga­
tion - the obligation not to discriminate, the obligation of the employer in partic­
ular not to discriminate on grounds of sex or religion or race. As regards the citi­
zen engaged in commercial activity, the wide extension of risk liability, of liability
to pay compensation, without fault, without proof of negligence, but also a much
wider liability in fields such as the work of the professions. Certainly in Britain
and the United States, the medical profession is subject to legal challenge and the
liability to pay damages in a way which was unknown even when I started to prac­
tise law.

But most of all and I stress this because I think this is a development which
will strike us more and more, modem technology challenges traditional concep­
tions and methods. Traditional conceptions -: what do I mean by that?

Let me take the example of marriage and the status of children. It is true that
the law has had to develop to recognise a situation in which partners no longer nec­
essarily go to the formality of marriage before they live together or while they live
together and when they have children. The law has had to develop new rules to
cope with that situation. But broadly speaking these rules could be developed on
the basis of existing concepts.

If you take a world in which you can have in-vitro fertilisation, the implan­
tation of an egg from one woman to another and where you can have what is called
surrogate motherhood, one woman bearing a child for another, then one challenges
not simply the legal rules but also the vocabulary that the law needs to work. Who
in the case of in-vitro fertilisation is the mother? Who is the father? In what sense
are they mother and father? These are concepts which are quite fundamental to
language but they have to be given a new meaning or a new operation in the con­
text of the modem world.

Likewise modem technology challenges traditional conceptions of place and
time. The law of contract presupposes that people arrive at a consensus, tradition­
ally consensus by meeting together or at least by writing on paper or in more mod­
em times by communicating over the telephone. But now you have modem tech­
nology, which replaces paper by the marshalling of free electrons. The electron is
a concept rather than something that we can identify. We know electrons exist but




